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208,  Proceedings  at  the  Conference  in  the  Savoy,  respecting  a 
Review  of  the  Liturgy  :  13  Charles  II.  a.  d.  1661.  [2  Col- 
lier s  Eccles.  Hist.  871.  4  Ncal's  Puritans,  33^.  3  Kennett^ 
225.] 

At  the  RestorAtion,   the  Church  recovered 

mih  cbe  Cfowq  ;   though  this  ground  was  not 

paaitA  without  some  contest  with  the  ditsent- 

ag  p^rty.     Neither  is  this  struggle  much  sur- 

pnaa^    if    we   consider,  that   for  14  or    15 

win  bst  past  the  hierarchy  had  been  broken, 

(be  liticigy  laid  aside,  and  a  new  form  l^th  as 

to  woistap    aod     government,   publicly   pre- 

oiled.    The  Presbyterians  had  several  circum- 

ttances  of  advantage  to  support  their  hopes. 

?o«es^n  of  the  chair,  the  inclination  of  no 

miU  aombers  of  the  people,  the  countenance 

of  great  men,     and   the  king's  declaration  at 

Breda,  p^^  ^^^  P^^J  ^^  uncomfortable  pros- 

pKX.    To   keep  them  sopewhat  sanguine  in 

tbernpeccatioxks,  Dr.Reinolds  Dr.  Spurstow, 

Dr.W&Uis,  Dr»  Bhtes,  Dr.  Manton,  Mr.  Ca- 

hny,  Mr.  Ask,  Mr.   Baxter,  Mr.  Case,  and 

t*o  or  three  more,  were  made  the  king's  chap- 

hoB  m  ordinary  ;    tliough  none  of  them  ever 

preached  before  bis  majesty  excepting  Calamy, 

BftnoMs,  Baxter,  Spursttiw,  and  Woodbridge ; 

>im1  nJme  of  these  but  once.    However,  this 

appearing  in  the  chapel,  made  their  access  to 

Ml  ouytsty  the  more  eas^.    To  pursue  their 

Btterest  therefore  .they    waited  on  bis  majesty 

noa  after  the  restoration,  being  introduced  by 

te  caH  of  Manchester.    In  tiieir    address, 

'  They  recommended  the  uniting  the  kiogdom 

in  lOatters  of  religion  :   that   it  his  m^esty 

^Id  please  to  contribute  his  assistance  no- 

diittg  cauld  be  more  promising  than  the  present 

Juncture :   tbey  in  treated  that  the    terms  of 

^(j^vm  might  include  nothing   but  necessary 

^^un<l :  that  the  true  exercise  of  church  disci* 

*"•  might  be  allowed:  that  those  ministers 

*a»  were  most  serviceable  for  this  branch  o( 

^  ftiQction   might   not  be  laid    aside,   nor 

Worthy  nnqnalifyed    mvo,   put   upon    the 

pwplf.*'^ 

VOL.  YX. 


The   king  declared  himself  much  pleased 
with  their  reconciling  temper,  and  resolved  to 
do  his  part  for  promoting  what  was  suggested  s 
but  told  them  withal,  "  That  this  agreement 
could  not  be  expected   without  something  of 
cession  and  abatement  on  both  sides  :  that  if 
the  issue  di«l  not  answer,  it  should  not  he  hit 
fault  but  their  own  :  that  he  was  resolved  to 
leave  no  proper  methods  unattempted,  for  pro- 
curing a  harmony,  and  drawing  the  distant 
persuasions  to  a  good  understanding.    To  this 
end  he .  desired  them  to  lay  some  proposals 
before  him  touching  church  government.    That 
this  main  difference  being  once    settled,  other 
matters  would  be  easily  accommodated.*'    And 
here  his  majesty  ordered  them  to  set  down  tha 
full  length  of  their    concessions.      They  told 
the  king  they  were  but  a  sinall  number,  and 
had  no  commission  from    their  brethren  to 
declare  themselves  upon  this  head.    They  de- 
sired therefore  they  might  hare  leave  to  ac« 
quaint  their  brethren  in  the  country  with  his 
majesty's  commands,  and  receive  their  senti- 
ments upon  this  argument.    T^e  king  replied^' 
that  method  would  be  dilatory,  and  make  too 
much  noise:  that  therefore  he  had  rather  the 
proposals  should   come  from  themselves,  and 
that  for  fuller  information,  tliey  aught  commu- 
nicate this  afiair  with  their  friends  m  the  city* 
To  this  their  answer  was :  <*  TbejF  were  in  no 
condition  either  to  speak  for^  or  obl^e  other 
people  :    and  therefore  what  they  ottered  his 
majesty  could  only  be  taken  fur  their  own  sense.'^ 
The  king  let  them  know  they  should  be  con- 
strued no  otherwise,  and  that  be  did  not  design 
to  convene  a  Synod  or  Assembly  ^of  the  other 
party,  but  only  make  nse  of  a  few  for  adjusting 
this  matter .'^    Upon  this,  these  divines  be|{gea 
the  king  that  when  they  laid  their  concessiona 
before  him,  his  majesty   would   order   thejc 
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brethren  of  the  Church  of.  Eng^Land,  might 
deliter  in  a  paper  of  the  utmost  they  ctmld 
yield:  that  when  the  relaxations  of  both  sides 
were  compared,  the  success  might  the  better  be 
conjectured.  The  king,  thinking  this  reason-, 
able,  promised  their  request. 

Upon  this  they  summoned  the  city  minis- 
ters to  meet  and  consult  at  Sion  college,  not 
excluding  such  of  their  country  brethren  as 
would  attend,  that  it  might  not  be  said  after- 
wards they  took  upon  tl^mselves  the  conclud- 
ing so  weighty  an  af&ir.  Af^er  two  or  three 
weeks  consultation  they  agreed  upon  a  paper 
to  the  following  purpose,  drawn  u^Tchiefly  by 
Dr.  Reynolds,  Dr.  Worih*  and  Mr.  Calamy, 
which,  together  with  archbishop  Usher^s  reduc- 
tion of  Episcopacy,  they  offered  to  the  king  ; 
with  the  following  Address  :* 

'<  May  it  please  your  most  excellent  ma- 
jesty ;  We  your  majesty's  most  loyal  subjects 
cannot  but    acknowledge  it  as  a  very  great 

*  This  Primate's  scheme  was  necessary  to 
avoid  the  corruptions,  partiality,  and  tyranny 
incident  to  the  administration  of  a  single  person. 
The  things  which  they  chiefly  blamed  in  the 
English  hierarcbjr  were;  the  great  extent  of 
tie  bishopV  diocess ;  their  deputing  comissa- 
sies ;  chancellors,  and  officials  to  act  in  their 
stead  ;  their  assuming  the  sole  power  bf  ordi- 
nation and  jurisdiction  ;  and  acting  so  arbi- 
trarily in  vitttation  articles.  Besides  this,  they 
objected  their  bringing  in  new  ceremonies,  and 
suspending  ministers  at  pleasure  :  fur  reform- 
ing these  evils,  as  they  caHed  them,  they  pro- 
posed that  biidiop  Usher's  notion  of  episcopal 
government  might  be  received  as  the  ground- 
work of  an  accommodation.  This  Primate's 
scheme  is  couched  nnder  the  four  following 
propositions. 

I.  **  Usher  would  have  it,  that  in  every  parish 
tie  rector,  or  the  incumbent  pastor,  together 
with  the  church-warden  and  sideman,  may 
every  week  take  notice  of  such  as  live  scanda- 
loQsfy  in  the  congregation ;  who  are  to  receive 
such  several  admonitions  and  reproofs  as  the 
quality  of  their  offence  shall  deserve  ;  and  if 
oy  this  means  they  cannot  be  reclaimed  they 
may  be  presented  unto  the  next  monthly 
Synod,  and  in  the  mean  time,  be  debarred  by 
the  Pastor  from  access  unto  the  Lord's  table. 

.II.  **  Whereas  by  a  statute  in  the  S6  of  Hen.  8 
(revived  in  the  1st  of  Q.  Eliz.)  Suffragans  are 
appointed  to  be  erected  in  96  several  places  of 
this  kingdom,  the  number  of  them  might  be 
Tory  well  conformed  unto  the  several  rural 
deaneries,  into  which  every  diocese  is  subdi- 
vided ;  which  being  done,  toe  Suffragan  (sup- 
plying the  place  of  these  who  in  the  ancient 
church  were  called  Chorepiscopi)  might  every 
month  assemble  a  Synod  of  all  the  rectors  or 
incomhenc  pastors,  within  the  preeinct,  and 
according  to  the  major  part  of  their  voices, 
condodeall  matters  that  shoirld  he  brought 
into  debate  before  them.  To  this  Synod  the 
rector  and  churchwardens  might  prescfnt  such 
impenitent  personsy  as  by  admonition  and  sus- 


m&cyof  God,  that  immediately  after  so  uron 
derfuU    and  peaceable    restoration     to     ▼< 
throne  and  government  (for  which   we    hi 
his  name)  he  has  stired    up  your  royal  heart, 
as  to  a  zealous  testimony  against  prophaneness, 
so  to  endeavour  an  happy  composing  of  the 
differences  and  healing  the  said  breaches  whicli 
are  in  the  church.    And  we  shall  acconftng  to 
pur  bounden  duty,  become  humble  suitors  to 
the  throne  of  grace,  that  the  God  of  peace, 
who   has  put  such  a  thing    as  this  into  yonr 
majesty's  heart,  will,   by  his  heavenly  wisdona 
and  holy  spirit  assitt  you  herein,  that  yoo  majr 
bring  your  Resolutions  to  a  perfect  efllect  and 
issue*— 

'*  In  humble  conformity  to  your  majesty's 
christian  designs,  we  uking  it  for  granted,  that 
there  is  a  firm  agreement  between  our  brethren 

pension    from  the  sacrament,  would  not    be 
reformed,  who,  if  they  would  still  remain  con- 
tumacious and    incorrigible,  the  sentence   of 
excommunication  might    be  decreed  against 
them  by  the  Sjrnod,  and   accordingly  be  exe- 
cuted in  the  parish  where  they  lived.    Hitherto 
also  all  things    that  concerned  the  parochial 
ministers  might  be  referred,  whether  they  did 
touch  their  ooctrine  or  their  conversation :  as 
also  the  censure  of  all  new  opinions,  heresies^ 
and  schisms,  which  did  arise  witliiu  that  cir- 
cuit, with,  liberty  of  appeal  if  need  so  require, 
unto  the  Diocesan  Synod. 

III.  "  The  Diocesan  Synod  might  be  held 
once  or  twice  in  the  >ear,  as  it  should  be 
thought  most  convenient;  therein  all  the 
Suffragans,  and  the  rest  of  the  rectors  or  in* 
cnmbent  pastors,  or  a  certain  select  nomber 
out  of  every  deanery  within  that  diocese  might 
meet ;  with  whose  consent  or  the  major  part  of 
them,  all  things  might  be  concluoed  by  the 
bishop  or  superintendent  (call  him  which  yon 
will)  or  in  his  absence  by '  one  of  the  Sunra* 
gans,  whom  he  should  depute  in  his  stead,  to 
be  moderator  of  that  assembly.  Here  all 
matters  of  great  moment  might  be  taken  into 
consideration,  and  the  orders  of  the  monthly 
Synods  revised,  and,  if  need  be,  reformed.  And 
if  here  also  any  matter  of  difficulty  could  not 
receive  a  full  determination  it  might  be  referred 
to  the  next  provincial,  or  nation  Synod. 

IV.  '*  The  provincial  Synod  might  oonsiM  of 
all  the  Bishops  and  Suffragans  and  such  of  the  • 
clcrfzy  as  should  be  elected  out  of  every 
diocese  within  the  province.  Tlie  primate  of 
either  province,  might  be  the  moderator  of  this 
meeting  (or  in  his  room  some  oae  of  the 
bishops  appointed  by  him)  and  all  matters  be 
ordered  tnerein  by  common  consent,  as  in  the 
former  assemblies.'  This  Synod  might  Oe  held 
every  third  year,  and  if  the  parliament  do  then 
sit,  both  the  primates  and  provincial  Synods 
of  the  land  might  join  together  and  make  up  % 
national  council ;  wherein  all  appeals  from 
inferior  Synods  might  be  received,  all  their  seta, 
examined,  and  all  ecclesiastical  constitatjons 
which  concern  the  state  of  the  church  of  tbs 
whole  nation  establi^ed.^ 
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jtf  i^  in  the  doctrinal  troths  of  the  reformed 
dlpM^  lid  in  the  substantial  parts  of  di? ine 
■shfi,  bmnbljr  desire, 

'flm  that  we  may  be  secured  of  those 
l^p  m  practice  of  vvhich  we  seem  to  be  agreed 
ipriBciple;  as, 

*  2.  xbat  those  of  our  flocks  that  are  serious 
I  oacters  of  their  saJvation  majr  not  be  re- 
potdifullj  handled  by  words  of  scorn  or  any 
ifcsBfe  hngoage,  but  may  be  encouraged  in 
ter  duties  of  czorting  and  provoking  one 
moAtr  in  their  most  holy  faith,  and  of  far- 
teii^one  another  in  the  ways  of  eternal  life. 

"  3.  That  each  congregation  may  hate  a 
hvaed,  orthodox «  and  ^odly  pastor ;  that  the 
peipfeoiay  be  publicly  instructed  by  preaching  | 
cveqr  Lord's  day,  by '  catechising,  by  frequent 
sinaJBrring  the  Uord's  Supper  and  Baptism ; 
lad  that  effectual  provision  by  law  may  be 
mdt,  that  such  a&  are  insufficient|  negligent,  or 
raniialoofc,  may  not  officiate.  ' 

*5.  That  none  may  be  admitted  to  the 
lord's  Sapper  till  they  personally  own  their 
^ltis^lal  covenant  by  a  credible  profession  of 
Ml  and  holiness,  not  contradicted  by  a  scan- 
41oas  life.  That  to  such  only  Confirmation 
atjhe  administered  ;  and  that  the  approba- 
tiflo  of  the  pastor  to  whom  the  instructing 
those  onder  bis  charge  dotli  appertain,  may 
W  prodnoed  before  any  person  receives  con- 
mation. 

**  4.  That  au  effectual  course  be  taken  for 
ike  tanctificatioo  of  the  Lord's  day,  appro- 
fradog  the  same  to  holy  exercises  both  in 
{vkibc  and  private,  without  any  unnecessary 
difmisements.'' 

"Thenformatters  in  difference  (viz.)  Church 
picroment,  LJtargy,  and  Ceremonies,  webum- 
mj  represent^ 

'Toatwe  do  not  renounce  the  true  antient 
primitijre  episcopacy  or  presidenc^r  as  it  was  bal* 
hoced  with  a  due  comroistion  of  Presbyters.  If 
llttKfore  your  majesty,  in  your  grave  wisdom 
ttd  Bioderation,  shall  constitute  such  an  epit- 
eopacy  we  shall  humbly  submit  thereunto, 
kod  ui  order  to  an  accommodation  in  this 
vci^y  affair,  we  desire  humbly  to  offer  some 
pvncalars  which  we  conceive  were  amiss  in 
^  epncopal  government  as  it  was  practise^ 
Mre  the  year  1640. 

"  1.  The  great  extent  of  the  bishops  diocese, 
fkidi  we  apprehend  too  large  for  his  personal 
nipectioo. 

/*  9.  That  by  reason  of  this  disability  the 
Ktbops  did  depute  the  administration  in  mat- 
tBs  of  spiritual  cognizance,  to  -  commissaries 
dancellors,  officials,  whereof  some  are  secular 
penoos  and  could  not  administer  that  power 
tbt  origMially  belong;i  to  the  officers  of  the 
ckorch. 

"  3.  That  the  bishops  did  assume  the  sole 
power  of  ordination  and  jurisdiction  to  them- 
Idres. 

**  4.  That  some  of  the  bishops  exercised  an 
Mcnrj  power,  by  sending  forth  articles  of 
^ttadoo,  enqoiriny  unwarrantably  into  several 
t^Pi  m  iwcttiPg  church  wardens  to  pre- 


sent accordingly.  Also  many  innovations  and 
ceremonies  were  imposed  upon  ministers  and 
people  not  reouired  by  law. 

'*  For  remedy  of  these  evils  we  crave  leave  to 
offer, 

*'  1.  The  late  most  reverend  Primate  of 
Ireland,  his  Reduction  of  Episcopacy  into  ths 
form  of  Svnodical   Government. 

*'  3.  We  humbly  desire,  that  the  Suffragans 
or  Chorepiscopi,  may  be  chosen  by  the  respec- 
tive synods. 

'*  3.  That  BO  oaths  or  promises  of  obedience 
to  the  bishops,  nor  any  unnecessary  subscrip- 
tions or  engagements  be  made  necessary  to  ordi- 
nation, institution,  or  induction,  ministration, 
communion  or  immunities  of  ministers,  they 
being  responsible  for  any  transgression  of  the 
law.  And  that  no  bishops  or  ecclesiastical 
governors  may  exercise  their  government,  by 
their  private  will,  or  pleasure^  but  only  by  such 
rules,  canons,  and  constitutions,  as  shall  be 
established  by  parliament." 
**  Secondly,  concerning  Liturgy. 
'*  1.  We  aresatisfyed  in  our  judgments  con- 
cerning tlie  lawfulness  ofalitu^Ey,  or  form  of 
worship,  provided  it  be  for  matter  agreeable  to 
the  word  of  God,  and  suited  to  the  nature  of 
the  several  ordinances  and  necessities  of  the 
church,  neither  too  tedious,  nor  composed  of 
too  short  prayers  or  responsals,  nor  dissonant 
from  the  hturgies  of  other  reformed  churches, 
nor  too  rigorously  imposed,  nor  the  minister 
confined  thereunto,  but  that  he  may  also  make 
use  of  his  gifts  for  prayef  and  exhortation. 

**  2.  Forasmuch  as  the  book  of  common- 
prayer  is  in  some  things  justly  offensive,  an4 
needs  amendment,  we  most  humbly  pray,  that 
some  learned,  godly,  and  moderate  divines  of 
both  persuasions,  may  be  employed  to  compile 
such  a  form  as  is  before  described  as  much  as 
majT  be  in  scripture  words ;  or  at  least  to 
revifie,  and  reform  the  old ;  together  with  ai| 
addition  of  other  various  forms  in  Scripture 
phrase,  to  be  used  at  the  minister's  choice," 
'*  Thirdly,  concerning  Ceremonies. 
"  We  hold  uuraelves  obliged  in  every  part 
of  divine  worship,  to  do  all  things  decendy 
and  in  order,  and  to  edifioattoo  ;  and  are 
willing  to  be  determined  by  authority  in  such 
things,  as  being  merely  circumstantial,  ar^ 
common  to  human  actions  and  societies  and  are 
to  be  ordered  by  .the  light  of  nature,  an4 
human  prudence. 

<'  As  to  divers  ceremonies  formerly  retaiiied 
in  the  church  of  England,  we  do,  in  all  humility, 
offer  to  your  majesty  the  following  coiisidera* 
tions. 

"  That  the  worship  of  God  is  in  itself  pur^ 
and  perfect,  and  decent  without  sny  »uch  cere- 
monies. That  it  is  then  most  pure  and  accep* 
table  when  it  has  least  of  human  mixtures. 
That  these  ceremonies  have  been  imposed  and 
advanced  by  some,  so  as  to  draw  near  to  the 
significancy  and  moral  efficacy  of  sacramfcuts. 
That  they  have  been  rejected  by  many  of  the 
reformed  churches  abroad,  and  have  lieen  ever 
theftubjeaofcooteniion  and  endleai  diiputet 
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in  this  cfaarch ;  and  therefore  being  in  their 
own  nature  indifferent  mnd  mutable,  they 
ought  to  be  changed,  lest  in  time  they  sliould 
be  apprehended  as  necessary  as  the  substantials 
,  of  worship  themselves. 

<<  May  it  therefore  please  your  majesty  gra- 
ciously to  grant,  that  kneeling  at  the  Lord's 
Supper,  and  such  holy  days  as  are  but  of  hitman 
institution,  may  not  be  imposed  on  such  as 
•cmpie  tbem.  That  the  use  of  the  surplice 
and  cross  in  baptism,  and  bowing  at  the  name 
of  Jesus,  may  be  abolished.  ^And  forasmuch 
as  erecting  altars  and  bowingi  towards  them, 
and  such  Hke  (having  no  foundation  in  the 
law  of  the  land)  have  been  introduced  and 
iroiK>sed,  we  humbly  beseech  your  majesty, 
that  such  innovations  may  not  be  used  or  im- 
posed for  the  future/' 

When  the  Presbyterian  divines  came  to 
court  with  these  proposals  the  king  received 
them  favourably,  and  promised  to  bri^g  both 
parties  together.  Uis  majesty  told  them,  he 
was  glad  to  hear  that  they  were  for  a  liturgy, 
and  forms  of  prayer,  and  'that  they  Vere 
billing  to  Yield  to  the  essence  of  episcopacy, 
and  therefore  he  doubted  not  of  procuring  an 
accommodation.  The  ministers  expectea  to 
have  met  the  bishops  with  their  papers  of  pro- 
posals, but  none  of  them  appeared,  having  been 
better  instructed  in  a  privatV  conference  with 
the  lord  chancellor  Hyde,  who  told  them,  it 
ivas  not  their  business  to  bring  proposals, 
because  they  were  in  possession  of  the  laws  of 
the  land  ;  that  the  hierarchy  and  service  book 
being  the  only  legal  establishment  ought  to  be 
the  standard  of  agreement ;  aiid  therefore  they 
^ad  nothing  to  do  but  to  answer  the  exceptions 
of  the  ministers  against  it.  Accordingly  instead 
of  a  Conference,  or  Paper  of  Proposals  which 
the  ministers  expected,  the  bishons  having  ob- 
tained a  copy  of  the  Paper  of  the  Presbyterians, 
drew  up  an  Answer  in  writing  which  was  cb^^- 
nunicated  to  their  ministers,  July  8. 

In  this  Answer  the  bishops  take  notice  of  the 
ministers'  concessions  in  their  preamble, "  as 
that  they  agree  ««ith  them  in  the  substantials 
of  doctrine  and  worship;*'  and  infer  from 
thence,  that  their  particular  exceptions  are  of 
less  importance  ana  ought  not  to  be  stood  upon 
to  the  disturbance  of  the  peace  of  the  churcn. 

As  to  their  preliminary  requests,  they  con- 
ceive the  laws  of  the  realm  fa(ave  made  a  suffi- 
cient provisiooi  and  that  no  &rther  security 
can  be  given.  As  fur  liberty  of  conscience 
they  are  willing  to  comply,  provided  a  passage 
)uay  not  be  opened  for  private  conventicles : 
for  should  such  ap  indulgence  be  granted,  the 
csonsequences  niii^lit  prove  very  unserviceable 
to  the  state.  That  they  approve  the  fixing  a 
'Eodly  minister  in  each  pansh,  but  do  not  un- 
derstand what  is  meant  by  residing  on  his  cure, 
nor  how  far  those  words  may  he  stretched ; 
nor  what  farther  provision  can  be  made  upon 
that  head.  As  fur  Confinnation,  and  the  bar- 
ring scandalous  persons  from  the  Communion, 
they  thought  the  church  had  taken  sufficient 
csrc  of  that  natter.    And  toachiDe  the  obser- 


vation  of  the  Lprd's  day :   They  reply,  the  1a«vn 
of  the  kingdom  were  stricter  than  those  oFanj 
foreign  rerormed  Communion  whatsoever. 
To  the  particulars  they  answer, 

1.  Concerning  church-government,    f'  Thatt 
they  never  heard  any  just  reasons  for  a  disseut 
firom  the  Ecclesiastical  hierarchy  of  this  king- 
dom, which  they  believe  in  the,  wain  to  be  th^ 
true  primitive    episcopacy,  which  was    more 
than  a  mere  presidency  oforder.    Nor  do  the^ 
find  that  it  was  balanced  by  any  authoritative 
commixtion  of  Presbyters,  though  it  has  been 
in  all  times  exercised  wit||i  the  assistance  aod 
counsel    of  Presbyters,  in   subordination     to 
Bishops.     They  wonder  that  they  should    ex- 
cept against  the  government  by  one  single  per* 
son,  which,  if  applied  to  the  civil  magistrate,  is 
a  most  dangerous  insinuation.'' 

As  to  the  four  particular  instances  of  things 
amiss. 

1.  *'  We  cannot  grant  the  extent  of  any  dio-  " 
cese  is  so  great,  but  that  a  bishop  may  well 
perform  his  duty,  which  is  not  a  personal  in- 
spection of  every  man's  soul,  but  the  |)astorai 
cnarge,  or  taking  care  that  the  ministers,  hnd 
other  ecclesiastical  officers  within  their  diocess, 
do  their  duties :    and  if  some  diocesses  should 
be  too  large^  tlie  law  allows  sufiracans. 

3.  **.  Concerning  Lay-ChancelTors,  &c.  we 
confess  the  Bishops  did  depute  part  of  their  eo 
clesiastieal  jurisdiction  to  Chancellors,  Com- 
missaries, Officials,  &c.  as  men  better  skilled 
in  the  civil  and  canon  laws;  but  as  for  matters' 
of  mere  spiritual  ooocemment,  as  excommuni- 
cation, absolution,  and  other  censures  of  the 
church,  we  conceive  they  belong  properly  to' 
the  Bishop  himself,  or  his  surrogate,  wherein 
if  any  thing  has  been  done  funiss,.we  are  willing' 
it  should  be  reformed. 

S.  '*  Whether  Bishops  are  a  distinct  order 
from  Presbyters,  or  not?  or,  whether  they 
have  the  sole  power  of  ordination ;  is  not  now 
the  question ;  but,  we  affirm,  that  the  Bishops 
of  this  realm  have  constantly  ordained  witfi 
the  assistance  of  Presbytrts,  aod  the  imposition 
of  their  hands  together  with  the  Bishops,  and 
for  this  purpose  the  colleges  of  Deans  and 
Chapters  are  instituted. 

4.  '*  As  to  Archbishop  Usher's  model  of 
church  government,  we  decline  it,  as  not  con- 
sistent with  his  other  learned  discourses  on  the 
original  of  Episcopacy,  and  of  Meiropolitans ; 
nor  with  the  king's  supremacy  in  causes  ecde« 
siastical." 

II.  Concerning  JLiturgy. 
**  We  esteem  the  Liturgy  of  the  charch  of 
England,  contained  in  the  book  of  commoo- 
pra^er,  and  by  law  established,  to  be  such  an 
one  as  is  by  tbem  desired,  according  to  the 
qualifications  which  they  mention  ;  the  disuse 
of  which  has  been  the  cause  of  the  sad  divisions 
of  the  church,  and  the  restoring  it  may  be,  by 
God's  blessine,  a  special  means  of  making  up 
the  breach.  Nor  can  the  imposition  of  it  be 
called  rigorous,  as  long  as  clergymen  have  the 
liberty  of  usine  their  gifts  before  and  after  ser- 
moD«    Neveruielew  we  are  not  aguDst  temog 
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'Lsmrfj  hj  such  diMreet  persons  as  his  ma 
^sfaaiJ  tbiok  fit  to  empioj  therein." 

III.  or  Ceremonies. 
*Ls»/bl  aothority  has  already  determined 
r  ccremoDies  in  question  to  be  decent  and 
t  and  for  edification,  and  consequently 
agreeable  to  the  general  rules  of  tke 
We  allow  the  worship  of  God  is  in  it- 
icct  la  essentials,  but  still  the  church  is 
to  ioiproTe  k  with  circumstantials  for 
dacescj  and  order.  Ceremonies  were  never 
to  be  sacraments,  nor  imposed  as 
tbey  are  retained  by  most  Protestant 
and  that  they  have  been  the  subject 
dfcDotention  is  owing  to  mens  weakness,  and 
ilnr  funrillingaess  to  submit  their  private  opi- 
noas  to  the  public  Judgment  of  the  church. 
We  acknowledge,  that  these  things  are  in  their 
^toffe  mutable,  but  we  can  by  no  means 
tbiak  it  expedient  td  remove  them.  However, 
e  are  oo  way  against  such  a.  tender  and 
compassion  in  ihiogs  of  this  nature,  as 
oaiesty's  piety  and  wisdom  shall  think  fit  to 
aiead:  so  we  cannot  think  that  the  satisfac- 
tjoaof  sume  private  persons  is  to  be  laid  in  the 
Uaooe  against  the  public  peace  and  unifprmity 
«ftfae  chorch. 

**  As  for  kneeling  at  ttie  Lord's  Supper,  it  is 
a  |Estore  of  the  greatest  reverence  and  de- 
vodon^  and  so   most  agreeable  to  that  boJy 
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lioly  days  of  human  institution  having 
*ob9erYed''by.the'  people  of  God  in  the 
Old  Testament,  and  by  oor  blessed  Saviour 
kmself  in  the  gospel,  and  by  all  the  churches 
sf  Christ  in  the  primitive  and  following  times,  as 
apt  means  to  preserve  the  memorials  of  the  chief 
BjHaieis  of  the  Christian  religion :  and  such 
hkj  days  also  being  fit  times  for  the  honest  re- 
oeation  of  the  meaner  sort  of  people;  for 
d»e  reasons  we  humbly  desire  they  may  be 
coalintted  in  the  church. 

""As  for  the  three  other  Ceremonies,  the 
Snphcey  the  Cross  after  Bftptism^  and  bowing 
it  the  Name  of  Jesus,  though  we  see  not  any 
leficient  reason  why  tbey  shoald  be  utterly 
ibolidied,  nevertheless,  how  far  forth,  in  re- 
prd  of  tender  consciences,  a  liberty  may  be 
6oiight  fit  to  be  indulged  to  any,  his  majesty  is 
kst  able  to  judge. 

Tbey  conduct  thus,,  <<  We  are.  so  far  from 

Meving  that  his  miyesty's  condescending  to 

Ae  dkioislers  demands  will  take  away  not  only 

ter  differences,  but  the  roots  and  causes  of 

ihem,  tb4t  We  are  confident  it  will  prove  the 

faninary  of  new  differences,  both  by  giving  dis- 

wtisfiiction  to  those  that  are  well  pleas^  with 

what  is  already  estabHshed,  who  are  much  the 

freatest  part  of  his  majesty's  subjects:  and  by 

eocoaraging  unquiet  spirirs,  when  these  things 

Mi ii»  granted,  Co  make  further  demands; 

tbm  Mug  no  Assurance  by  them  given,  what 

vil  i!<99pt  all  dissenters,  than  which  nothing 

k  adle^lecessary  for  settling  a  firm  peace  in 

About  a  week  after,  the  Presbyterian  di- 
mes sent  the  Bishops  a  warm  Remoostrmoce; 


and  Defence  of  their  Proposals,  drawn  up 
chiefly  by  Mr.  Baxter,  to  the  following  par« 
pose. 

Concerning  the  Preamble". 

**  We  are  hot  insensible  of  the  great  danger 
of  the  church,  through  the  doctrinal  errors  of 
those  with  wtiom  we  diBin*  also  about  points  of 
government  and  worship ;  but  we  choose  to  say 
nothing  of  the  party  that  we  are  afi;reed  with 
iu  doctrinals,  because  we  both  suoscribe  the 
same  holy  scriptures,  articles  of  relif^ion,  and 
books  of  homilies;  and  the  contradictions  to 
their  own  confessions  which  too  many  are 
guilty  of,  we  did  not  think  just  to  cliarge  upon 
the  whole." 

Concerning  Cbordi-government. 

"  Had  you  read  Gerspd,  Bucer,  Parker, 
Baynes,  Salmasius,  Blondel,  &c.  you  would 
have  leen  just  reason  |iven  for  our  dissent 
from  the  Ecclesiastical  Hierarchy  as  stated  in 
England." 

Instances  of  Things  amiss. 

''  You  would  easily  grant  that  dioceses  are 
too  greaf,  if  you  bad  ever  eonscionably  tried 
the  task  which  Dr.  Hammond  describeth  as  tlie 
Bishop's  work  ;  or  had  ever  believed  Ignaiins, 
and  other  antient  descriptions  of  a  Bishop's 
church.  You  cannot  be  ignorant,  that  our 
Bishops  have  the  sole  government  of  pastors 
and  people ;  that  tlie  whole  power  of  tfie  keys 
is  in  their  hands,  and  that  their  Presbyters  are 
but  Cyphers.'' 

Concerning  Ceremonies. 

''  These  divines  argue  for  leaving  them  tndi^ 
ferent  for  the  peace  of  the  church,  as  being  not 
essential  to  the  perfection  of  Christian  wor* 
ship,  especially  when  so  many  looked  upon 
them  as  sinful.'' 

Tliey  conclude  thus,  '*  We  perceive  your 
counsels  against  peace  are  not  likely  to  be 
frustrated.  Your  desires  concerning  us  are 
likely  to  be  accomplished.  You  are  like  to  be 
gratified  with  our  sHence  and  ejection;  and 
yet  we  will  believe,  that  blessed  are  thp  peace- 
makers; and  though  we  are  prevented  by  yoa 
in  our  pursuits  of  peace,  and  are  never  like 
thus  puhjicly  to  seek  it  more,  yet  are  we  re- 
solved, as  much  as  possible,  to  live  peaceably 
with  all  men." 

The  laws  were  now  put  in  execution  against 
such  as  did  not  make  ute  of  the  old  liturgy. 
Many  were  suspended  and  turned  out  of  their 
livings,  on  this  account ;  upon  which  the  leading 
Presbyterians  applied  to  the  king,  and  hum- 
bly requested, 

1.  ^  That  the^  mij^bt  with'  all  coavejaietit 
speed  see  his  majesty's  conclusions  upon  the 
proposals  of  mutual  condescensi^s,  before 
they  pass  into  resolves. 

2.  *^  That  his  majesty  would  publicly  declare 
his  pleasure  for  the  suspension'of  all  proceed* 
ings  upon  the  Act  of  Uniformity,  agamst  non- 
conformists to^  the  liturgy  and  ceremonies,  till 
they  saw  the  isine  of  their  hoped-for  agree- 
ment. 

3.  <'Tbat  until  the  said  settlement  there 
may  be  no  oath  of  canouicai  obedience^  nor 
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tobscriptioQ  to  the  liturgy  and  ceremonies 
required,  nor  renunciation  of  their  ordination 
by  mere  Presbyters,  imposed  qs  necessary  to 
institution,  induction,  or  confirmation. 

4. ''  That  his  majesty  would  cause  the  broad 
seal  to  be  revoked,  where  persons  had  been 
put  into  the  possession  of  the  livings  of  others 
not  void  by  sequestration,  but  by  the  death  of 
the  former  incumbents. 

5.  '*  That  a  remedy  may  be  provided  against 
the  return  of  scandalous  ministers  into  the 
places  from  whence  they  had  been  ejected.'* 

His  majesty  gave  them  a  civit  audience,  and 
told  them,  he  would  put'  what  he  thought  fit  to 
grant  them  into  the  .form  of  a  Declaration, 
which  they  should  have  the  liberty  of  perusing 
before  it  was  made  public.^  A  copy  of  this  yvas 
accordingly  delivered  by  the  chancellor  to  Mr. 
Baxter,  and  other  Presbyterian  divines,  Sept. 
4,  with  liberty  to  make  exceptions,  and  give  no- 
tice of  what  they  disliked.  These  divines  pe- 
titioned for  some  further  amendments  and  al- 
terations; upon  which  the  king  appointed  a 
day  to  bear  what  could  be  said  on  both  sides, 
and  came  to  the  chancellor's  house,  October 
S9,  attended  by  the  dukes  of  Albemarle  and 
Ormoad,  the  earls  of.  Manchester,  Anglesea, 
and  lord  Hollis. 

Oo  the  part  of  the  Bishops  were,  Dr.  Shel- 
don, bishop  of  London ;  Dr.  Morley,  bishop 
of  Worcester;  Dr.  Henchman,  bishop  of  Sa- 
lisbury ;  Dr.  Cosins,  bishop  of  Durham  ;  Dr. 
Gauden,  bishop  of  Exeter;  Dr.  Hacket,  bishop 
of  Litchfield  and  Coventry;  Dr.  Barwick, 
dean  of  St.  Paul's;  Dr.  Gunning;  &c. 

On  the  side  of  the  Presbytenans  wf  re,  Dr. 
Keynolds,  Mr.  Cdamy,  Dr.  Sourstow,  Mr. 
Ashe,  Dr.  Manton,  Mr.  Baxter,  Dr.  Wall  is. 

As  the  chancellor  read  over  the  Declaration 
•ach  party  were  to  make  their  exceptions,  and 
the  king  to  determine.  The  chief  debates 
were  on  the  high  power  of  the  Bishops,  and  the 
necessity  of  re-ordination.  Bishop  Murley 
and  Doctor  Gunning  spoke  most  oo  one  side ; 
and  Mr. Calamy  and  Baxter  on  the  other.  Upon 
bearing  the  whole  his  majesty  told  tliem  what 
be  thought  proper  should  stand  in  the  declara- 
tion ;  and  appointed  bishop  Morlev  and  Hench- 
man, doctor  Reynolds  and  Mr.  CTalamv  to  de- 
termine upon  proper  words ;  and  if  tney  dis- 
agreed the  earl  of  An^esea  and  lord  Hollis  to 
decide. 

At  length  the  Declaration,  with  such  amend- 
ments as  the  king  would  admit,  was  published 
•uader  the  following  title : 

**  Hit  Majesty's  Declaeatiov  to  all  his  loving 
subjects  of  his  kingdom  of  England  and  do- 
minion of  Wales,  concerning  Ecclesiaistical 
Affairs.  Given  at  oor  Court  at  Whitehall, 
October  35, 1660,  in  the  twelfth  year  of  our 
reign. 

«  C-  R. 

**  How  much  the  peace  of  the  state  is  con- 
cerned in  the  peace  of  the  chorch,  and  how 
diflicttlt  a  thin^  it  is  to  preserve  order  and  go- 
veqiowat  in  avil|  w  hilit  ithere  it  no  order  or 


government  in  Ecclesiastical  afiairs,  is  evident  u> 
the  world  :  and  this  little  part  of  the  world^  our 
own  dominions,  hath  had  so  late  experience  of' 
it,  that  we  may  very  well  acquiesce  in  the  con* 
elusion,  without  enlarging  ourself  in  discourse 
upon  it,  it  being  a  subject  we  have  had  frequenc 
occasion  to  contemplate  upon,  and  to  lameuK 
abroad  as  well  as  at  home. 

<<  In  our  Letter  to  the  Speaker  of  the  Hoase 
of  Commons  from  Breda,  we  declared    liovr 
much  we  desired  the  advancement  and  propa* 
gation  of  the  Protestant  religion ;  that  neither 
the  unkinduess  of  those  of  the  same  faith  to- 
wards us,  nor  the  civilities  and  obligations  from 
those  of  a  contrary  profession  (of  both  which 
we  have  had  abundant  evidence)  could  in  the  ' 
least  degree  startle  us  or  make  us  swerve  from 
it:  and  that  nothing  can  be  proposed  to  mani- 
fest our  zeal  and  affection  for  it,  to  which  we 
will  not  readily  consent.  And  we  said  then,  that 
we  did  hope  in  due  time,  ourself  to  propose 
somewbat  for  the  propagation  of  it,  that  will  sa- 
tisfy the  world  that  we  have  always  made  it 
both  our  care  and  our  study,  and  have  enough 
observed  what  is  most  like  to  bring  disadvan- 
tage to  it.    And  the  truth  is,  we  do  think  our- 
self more  competent  to  propose,  and  with  God's 
assistance  to  determine  many  things  now  in 
difference,  from  the  time  we  have  spent,  and 
the  experience  we  have  had,  in  most  of  the  re- 
formed churches  abroad,  in  France,  in  the  Low 
Countries,  and  in  Germany,  where  we  have 
had  frequent  conferences  with  t):e  most  learned 
men,  who  have  unanimously  lamented  the  great 
reproach    the    Protestant  religion    undergoes 
from  the  distempers  and  too  notorious  schisms 
in  matters  of  religion  in  England.    And  as  the 
most  learned  amongsi  them  have  always  with 
great  submission  and  reverence  acknowledged 
and  magnified  the  established  government  of 
the  Church  of  England,  and  the  great  counte- 
nance and  shelter  the  Protestant  religion  re- 
ceived from  it  before  these  unhappy  times :  so 
many  of  them  have  with  great  ingenuity  and 
sorrow  confest,  that  they  were  too  easily  misled 
by  misinforfttfitioo  and   prejudice  into  some 
disesteem  of  it,  as  if  it  had  too  much  complied 
with  the  church  of  Rome ;  whereas  they  now 
acknowledge  it  to  be  the  best  fence  God  bath 
yet  raised  against  popery  in  the  world;  and 
we  are  persuaded  they  do  with  great  zeal  wish 
it  restored  to  its  old  dignity  and  veneration. 

*<  When  we  were  in  Holland,  we  were  at* 
tended  by  many  grave  and  learned  mioisten 
from  hence,  who  were  looked  upon  as  the  most 
able  and  principal  assertors  of  the  Presbyte- 
rian opinions ;  with  whom  we  had  as  much  cob- 
ference  as  the  multitude  of  afiairs  which  were 
then  upon  us  would  pennit  us  to  have ;  and,  to 
our  great  satisfaction  and  comfort,  found  them 
persons  full  of  affection  to  us,  of  zeal  for  the 
peace  of  the  church  and  state,  and  neither  eae* 
mies  (as  they  have  been  given  out  to  be)  to 
episcopacy  or  liturgy,  but-  modestly  to  desire 
such  alterations  in  either,  as^  without  shaking 
foundations,  might  best  .i^lay  the  present  dis- 
temper which  5iM  Indisposition  of  tno  tiiM  vtd 
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Ir  taianem  of  aome  mens  consciences  bad 
itoocd.  For  ibe  better  doing  whereof,  we 
Mkttadj  ttpon  oor  first  anivai  in  this  king- 
iB,t9e^s  Sjp'Dod  of  dtvineei  as  the  most 
ppcr  expcdienc  to  provide  a  proper  remedy 
kti  those  fbfierences  and  dissatisfactions 
4ick  had  or  should  arise  in  matters  of  reli- 
And  in  the  mean  time,  we  published  in 
m  Drdarstion  from  Breda,  a  liberty  to  tender 
Qwcieaccs,  and  that  no  man  should  be  dis- 
faend,  or  called  in  question  for  differences 
tfepnion  in  matters  of  relii^ion,  which  do  not 
terb  die  peace  of  the  kingdom,  and  that  we 
M  be  ready  to  consent  to  siidi  an  act  of  par- 
it  as  upon  niature  deliberation  shall  be 
to  nSy  for    the  fall  granting  that  indul- . 
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doctrine  of  the  church,  against  which  no  man 
with  whom  we  hare  conferred  hath  eicepted| 
ought  to  be  reformed  as  well  as  the  disciphoe. 

**  This  over-passionate  and  turbulent  way  of 
proceeding,  and  the  impatience  we  find  in 
many  for  some  speedy  decermination  in  tbess 
matters,  whereby  the  minds  of  men  may  be 
composed,  and  the  peace  of  the  church  estab-  ' 
li&hed,  hath,  prevailed  with  us  to  invert  tht 
method  we  had  proposed  to  ourself,  and  even 
in  order  to  the  belter  calling  and  composing  a 
Synod  (which  the  present  jealousies  will  hardly 
agree  upon^  by  the  assistance  of  God's  blessed 
spirit,  whicn  we  daily  invoke  and  supphcate,  to 
pive  some  determination  ourself  to  the  matters 
ni  difference,  until  such  a  synod  may  be  called, 
as  may  without  passion  or  prejudice  give  os 
such  farther  assistance  towards  a  perfect  Union 
of  affections  as  well  as  submission  to  authority^ 
as  is  necessary.  And  we  are  the  rather  induced 
to  take  this  upon  us,  by  finding  upon  the  fiUi 
conference  we  have  had  with  the  learned  mea 
of  several  persuasions,  that  the  mischiefs  under 
which  the  church  and  state  do  at  present  suffer, 
do  not  result  from  any  formed  doctrine  or  con- 
clusion which  either  party  maintains  or  avows  ; 
but  from  the  passion  and  appetite,  and  interest 
of  particular  persons,  who  contract  greater 
prejudice  to  each  other  from  those  affections, 
than  would  naturally  rise  from  their  opinions; 
and  those  distempers  roust  be  in  some  degree 
allayed,  before  the  meeting  in  a  synod  can  be 
attended  with  better  success  than  their  meet* 
ing  in  other  places,  and  their  discourses  in 
pulpits,  have  hitherto  been  :  and  till  all  thoughts 
of  victory  are  laid  aside,, the  humble  and  ne« 
cessary  thoughts  for  the  vfndication  of  truth 
cannot  be  enough  entertained. 

**  We  must,  for  the  honour  of  all  those  of 
either  persuasion  with  whom  we  have  confer* 
red,  declare,  That  the  professions  and  desires 
()f  all,  for  the  advancement  of  piety  and  true 
godliness,  are  the  same;  their  professions  of 
seal  for  the  peace  of  the  church,  the  same ; 
of  afiection  and  duty  to  us  the  srtlne:  they 
all  approve  episcopacy  ;  they  all  approve  a 
set  form  of  liturgy  ;  and  they  all  disprove 
and  dislike  the  ,sin  of  sacrilege,  and  the  alie- 
nation of  the  revenue  of  the  church.  And 
if,  upon  these  excellent  foundations,  in  sub- 
mission to  which  there  is  such  a  harmony  of 
affections,  any  superstructures  should  be  raised, 
to  the  shaking  those  foundations,  and  to  the 
contracting  and  lessening  the  blessed  gift  of 
charity,  which  is  a  vital  part  of  Christian  reli<« 
gion,  we  shall  think  ourself  very  unfortunate, 
and  even  suspect  that  we  are  defective  in  that 
administration  of  government  with  which  God 
hath  intrusted  us. 

**  We  need  not  profess  the  high  affection 
and  esteem  we  have  for  the  Church  of  England, 
as  it  is  established  bv  law ;  the  reverence  to 
which  hath  supported  us,  by  God^s  blessing, 
against  many  temptations:  nor  do  we ^ think 
that  reverence  in  the  least  degree  diminished 
by  our  condescensions,  not  peremptorily  to  in* 
sist  on  some  particulars  of  ceremony,  which 


'¥^st  we  conUnaed    in  this   temper  of 
and  resolation,  and  have  so  far  complied 
wtk  the  persuasions  of  particular  persons,  and 
Ae  ifistemper  of  the   time,  as  to  be  contented 
«i&  the  exercise  of  our  religion  in  our  own 
dapel,  according  to  the  constant  practice  and 
li*s  estaUisbcd,  without  enjoining  that  prac- 
Bre,  aad  the  ohservation  of  those  laws  in  the 
dardies  of  the   kingdom ;  in  which  we  have 
■adcfgooe  the  censure  of  many,  as  if  we  were 
wabaai  that  zeal    for    the  church  which  we 
•s^  to  hsTe,  and  which,  by  God's  grace,  we 
tUi  always  retain  :  we  have  found  ourself  not 
ss  cudidly  dealt  with  as  we  have  deserved, 
tad  that  there  are  unquiet  and   restless  spirits, 
vko,«itboat  abatine  any  of  their  own  distemper 
■  Ttcaaipen<»  of  the  moderation  they  find  in 
s^omtinue  their  bitterness  against  the  church, 
sbA  ndesvoar  to  raise  jealousies  of  us,  and  to 
our  reputation  by  their  reproaches,  as  if 
were  not  true  to  the  professions  we  have 
:  and  in  order  thereunto,  they  have  very 
ably  cfliused  to  be  printed,  publishedf, 
nd  dispersed,  throughout  the  kingdom,  a  De- 
dandon  heretofore    printed  in  oiA-  name  in 
Virtfamd,  of  which  we  shall  ulj  no  more,  than 
te  the  circumstances  by  which  we  were  en- 
laced to  sign    that  Declaration,  are  enough 
kMvs  to  the  world ;  and  that  the  worthiest 
sadptatest  part  of  that  nation  did  even  then 
detest  and  abhor  the  ill  usage  of  us  in  that 
piticolar,  when  the  same  tyranny  was  exer- 
deed  thoe  by  the  power  of  a  few  ill  men, 
vltoch  at  that  time  had  spread  itself  over  this 
ka^pioai,  and  therefore  we  had  no  reason  to 
expect  that  we  should  at  this  season,  when  we 
ne  doing  all  we  can  to  wipe  out  the  memory 
fif  all  that  haib  been  done  amiss  by  other  men, 
■id  we  thank  God  have  wiped  it  out  of  our 
•mi  remesobrance,  have  been' ourself  assaulted 
vitfa  those   reproaches,  which  we  will  likewise 


,^  ^^^^  the  printing  this  Declaration,  seve- 
;  nl  seditious  pamphlets  and  queries  have  been 
lahbsbeii  and  scattered  abroad  to  infuse  dis- 
me  and  jealousies  into  the  hearts  of  the  people, 
isd  of  the  army :  and  some,  who  ought  ramer 
'  ^  Wive  repented  the  former  mischief  they  have 
*niagfat,  than  to  have  endeavoured  to  improve 
<ihm  had  tb€  hardiness  to  publish^  That  the 
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however  introduced  by  the  piety  and  devotion, 
und  order  of  former  times,  may  not  be  so  agree- 
ble  to  i\\e  prtfsent,  but  may  even  les»en  that 
piety  and  devotion  for  tlie  improvement  where- 
of cbey  migtit  happily  be  first  introduced,  and 
consequently  may  well  be  dispensed  witli.  And 
we  hope  this  charitable  compliance  of  ours 
will  dibpvtse  the  minds  of  all  men  to  a  cbe arful 
aubmissian  to  that  authdrity,  the  preservation 
whereof  is  so  necessary  for  the  unity  and  peace 
of  the  church  ;  and  that  they  will  acknowled't>e 
the  support  of  the  episcopal  authority  to  be  ttie 
best  support  of  religion,  by  being  the  bebt 
means  to  contain  tiie  minds  of  men  within  the 
rules  of  governroent.  And  thev  who  would 
restrain  the  exercise  of  that  holy  lunction  with- 
in the  rules  which  were  observed  in  tike  primi- 
tive  times,  must  remember  and  consider,  that 
the  eccleaiaatical  power  being  in  those  blessed 
times  always  subordinate  and  subject  to  the 
civil;  it  was  likewise  proportioned  to  such  an 
extent  of  jurisdiction,  as  was  most  agreeable  t/» 
that.  And  as  the  sanctity,  and  simplicity,  and 
resignation  of  that  age  did  then  refer  many 
tliii^  to  the  bishops,  which  the  policy  of  suc- 
ceeding ages  would  not  admit,  at  least  did 
otherwise  provide  for ;  so  it  can  be  no  reproach 
to  primitive  episcopacy,  if  where  there  have 
been  great  ^Iterations  in  the  civil  government 
from  what  was  then,  there  have  been  likewise 
some  difference  and  alteration  in  the  eccle- 
siastical, the  essence  and  foundation  being  still 
preserved. 

,  '*  And  opon  this  grotind,  without  taking 
upon  us  to  censure  the  gpvcrnment  of  the^ 
church  in  other  countries,  vvliere  the  govern- 
ment of  (he  state  is  diHereht  from  what  it  is 
here;  or  enlarging  ourself  upon  the  reasons 
why,  whilst  there  was  an  imagination  of  erect- 
Vig  a  democratical  government  here  in  the 
statei  they  should  be  willing  to  Continue  an 
iiri«tocratical  government  in  the  church:  it 
shall  suffip^  to  say,  that  since  by  the  wonderful 
blessidgjlj^od,  ilie  beans  of  this  whole  nation 
are  returne^  to  an  obedience  to  monarchic  go- 
vernment .m  the  state,  it  roust  be  very  reason- 
able to  support  that  government  in  the  church 
Which  is  established  by  law,  and  with  which 
the  muuarchy  hath  flourished  t^rou^hso  many 
agesi  and  which  is,  in  truth,  as  ancient  in  this 
island  as  ihe  Christian  monarchy  thereof;  and 
which  hath  always,  in  sopie  respects  or  degrees, 
been  enlarged  or  restrained,  as  hatli  been 
thought  most  conducing  to  the  peace  and  hap; 
pineas  of  the  kingdom.  And  thi^retbre  we  have 
not  the  least  doubt,  but  that  the  present  bishops 
will  think  the  present  conce&sioits  now  made 
by  us  to  allay  thefi^seut  distempers,  v«;ry  just 
and  reasopabie,  and  will  very  cheerluily  con- 
fi)rm  themselves  tbeifeuuto. 

1.  *'  We  do  in  the  first  place  declare  oar  pur- 
pose and  resolution  is,  and  shall  be,  to  promote 
the  power  of  godliness,  to  encourage  the  exer- 
cises of  4-eligion  both  public  and  private,  and  to 
take  care  that  the  Lord's  day  he  applied  to 
holy  exercises,  without  unncoessary  divertise- 
ments;  and  that  ioi qfficient^  n^ligltuty  and  scan- 


dalous ministers  be  not  permitted  in  the  church. 
And  that  as  the  present  t>i>hop«  are  known  to  be 
men  of  great  and  exemplarjr  piety  in  their  lives, 
which  they  have  manifested  in  their  ootorioua 
,and   unexampled  sufferings   during   these  late 
distempers,  and  of  great  and  known  sufficiencjr 
of  lenming:  So  we  shall  take  especial  care  to 
prefer  no  men   to   that  office  and  ^charge,   but 
men  of  learning,  virtue  and  pietjr,  who  may  he 
themselves  the  be^t  examples  to  those  who  are 
to  be  governed  by  them.     And   we  shall  ex- 
pect and  pruvide  the  best  we  can,  that    the 
bishops  be  frequent  preachers,   and   that  ther 
do  very  often  preach  themselves  in  some  cburcn 
of  their  diocese,  except  they  be  hindered  by 
sickness  or  other  bodily  infirmities,  or  some 
other  justifiable  occasion,  which  shall*  not  be 
thought  justifiable  if  it  be  frequent. 

9.  '*  Because  the  dioceses,  especially  some 
of  them,  are  thought  to  be  of  too  large  extent, 
we  will  appoint  such  a  number  of  suflFrai^an 
bishops  in  every  diocese,  as  shall  be  sufficient 
for  the  dueiperformance  of  their  work. 

3.  *<  No  bisliop  shall  ordain  or  exercise  any 
part  of  jurisdiction   which   appertains  to   the 
censures  of  the  church,  without  the  advice  ^nd 
assistance  of  the  Presbyters :  And  no  chancel- 
lors,, commissaries  or  officials,  as  such,  shall 
execute  any  act  of  spiritual  jurisdiction,  in 
these  cases,    viz.  Excommunication,    Absolu- 
tion, or  wherein  any  of  the  ministry  are  con-« 
cerned,  with  reference  to  their  pastoral  charge. 
However  our  intent  and  meaning  is  to  uphold 
and  maintain  the  profession  of  the  civil  law, 
so  far  and  in  such  matters,  as  it  hath  been  of 
use  and  practice  within  our  kingdonns  and  do- 
minions: albeit,  as  to  Excommunication,  our 
<vill  and  pleasure  is,  that  no  chancellor,  com- 
missary or  official  shall  decree  any  sentence  o€ 
excommunication  or  absolution,  or  be  judges  in 
those  things  wherein  any  of  the  ministry  are  ^ 
concerned   as  is   aforesaid :    Nor    shall    the 
archdeacon  exercise  any  jurisdiction  without 
the  advice  and  assistance  of  six  ministers  of  bis 
archdeaconry,  whereof  three  to  be  nominated 
by  the  bishop,  and  three  by  the  election  of  the 
major  part  of  the  presbyters  within  the  arch-      ' , 
deaconrv. 

4.  '*  To  the  end  that  xhe  Deans  and  Chap-* 
tcrs  may  be  the  better  fitted  to  aflPord  counsel        . 
and  assistance  to  the  bishops,  both  in  ordina- 
tion and  the  oiher  offices  mentioned  before,         \ 
we  will  take  care  that  those  preferments  be 
given  to  the  most  lenrned  and  pious  presbyters 

of  the  diocese.     And  moreover,  that  an  equal 
number  to  thoSe  of  the  chapter,  oi'  the  most         , 
lear<ied,  pious  and  discreet  presbyters  of  the         ' 
same  diocese,  annually  chosen  by  the  ronjor 
vote  of  all  the  p.ebytcrs  of  that  diocC'se  present         , 
at  such  eleccio'\s,  sh:ill  i»e  always  advising  and 
assisting  toir^cJier  with  those  of  tlie  chapter  in 
all  ordina.'..oas,  and  m  evtry  part  of  jurisdic- 
tion, whict)  appertains  to  ihe  censures  of  tlie 
church,  utiii  at  all  other  solemn  and  important 
actions  it>   the  exercise  of    the  ecclesiastical         ' 
jurisdiction,  wherein  any  of  the  ministry^are         * 
coDceroed ;  provided  that  at  all  such  meeti8|i         ' 


}^  STATE  TRIALS,  Id  Chaklis  D.  l6§U^ft^e€iing  a  Ra/iew  (^ the Utwrgy.    [18 


MMBber  of  the  ministers  lo  elected,  mod 

sor  present  of  the  chapter,  shall  he  equaJ, 

mt  tu  exceed  one  the  other,  aod  that  to 

■to  the  Dtimbers  equal,  the  juniors  of  the 

ateiia^  nomher  be  witudrawD,  that  the  most 

aonc  maj  take  place.    Nor  shall  any  suf- 

£ipB  bubop  ordain  or  exercise  the  foremeii- 

toBcd  offices  and  acts  of  spiritual  jurisdiction, 

kt  with  the  advice  and  assistance  of  a  suffi- 

oeac  osmber  o(  the  most  judicious  and  pious 

pnliylen  annually  diosen  as  aforesaid  writhiu 

bspitdiicts.    And  our  will  is,  that  the  great 

ten  of  Ordination    be  constantly  and  so- 

Innly  performed    by    the    bishop    and   his 

dwniid  presbytery,    at  the    four  set   times 

■dsessoos  appointed  by  the  charch  for  that 

^i|nfe. 

5.**  We  will  take  care  that  Confirmation  be 

i^tijsod  solemnly  performed,  by  the  in(brm- 

aoo  aad  with  the  consent  of  the  minister  of 

the  pbce,  wh*>  shall  admit  none  to  the  Lord's 

Sipper,  till  tliey  have  made  a  credible  pro- 

mn  a(  their  faith,  and  promised  obedience 

toibe  will  of  Gt>d,  acconlintf  asis  expressed  in 

t)«  ooiuiderations  of  the   Rubric  before  the 

Cttdwia:  And  that  all  possible  (diligence  be 

■td  for  the  instruction   and   refunnation  of 

Kadskms  offenders,  'Whom  the  minister  shall 

Miofier  to  partake  of  the  Lord's  table,  until 

ibcj  have  openly  declared  themselves  to  have 

h^  repented    and     amended  their    former 

lai^  lWe9,  as  is   partly  expressed  in  the 

llobnc  aod  more  fully  in  the  canons;  pro- 

nU  tbere  be  place  for  due  appeals  to  sufic- 

rar  power.    But   besides  the  sufTragtins  and 

tUr  presbjtery,  every  rural  dean  (those  deans 

vwctoftre,  to  be  nominated  by  the  bishop 

<^ tbe diocese)  tof^ether  with  three  or  four  mi- 

tttfoof  that  deanery,  chosen  by  the  major 

IBiof  ail  the  ministers  within  the  same,  shall 

■wt  oQce  in  every   month,  to  receive  such 

^■if^pts  as  shall    be  presented  to  them  by 

^  Bonttlefs  or  church-wardens  of  the  respec- 

^  parishes ;  and  also   to  compose  all  such 

^'^'tacei  between   party  and  party,  as  shall 

■oiered  to  them  by  way  of  arbitration,  and 

locoavinoe  offenders,    and  reform  ail    snch 

^^^ai  thej  shall  find  amiss  by  their  pastoral 

nproofi  and  admonitions,  if  they  may  be  so 

j^vnwd :  Aod  such  matters  as  they  cannot 

BjUds  pastoral  and  persuasive  way  compose 

•■d  reform,  are  by  them  to  Ije  prepared  for, 

^  preseoted  to  the  bishop ;  at  which  meeting 

**!  other  minister  of  that  aeanery  may.  If  they 

F*"«f  be  present.     Moreover,  llie  rural  dean 

■*  liis  assistants  are  in  their  respective  divi- 

""B  to  see  that  the  children  and  the  youn^r 

"ftl)e  carefully  instructed  hy  the  respective 

***«»  of  every  parish  in  tlie  grounds  of 

^^iao  Religion,  and  be  able  to  give  a  good 

y>Mt  of  their  faith  and  knowledge,  and  also 

I  j^^  Christian  conversation  conformable 

Jj^^to,  before  they  be  confirmed  by  the 

*^t  or  admitted  to  the  sacrament  of  the 

**•>  Supper. 

^-  **  No  bishop  shall  exercise  any  arbitrary 
f^v,  or  do  Qf  impose   any  thing  upon  the 


clerey  or  the  people,  but  what  is  according  to 
the  known  law  of  die  land. 

7.  <*  We  are  verv  glad  to  find,  that  all  with 
whom  we  have  coolerred,  do  in  their  iudgmentf 
approve  a  Litui^v,  or  set  form  of  puUic  worship 
ti>  be  lawful;  which  in  our  judgment,  for  th« 
preservation  oH  unity  and  uniformity,  we  con- 
ceive to  be  very  necessary.    And  though  we 
do  conceive  the  liturgy  of  the  church  of  Eng- 
land,   contained  in    the   book  of   Common- 
Prayer,  and  by  law  ebtablished,  to  be  the  best 
we  have  seen ;  and  we  believe,  that  we  biive 
seen  all  that  are  extant*  and  used   in  this  pare 
of  the  world,  and  well  know  what  reverence 
roost  of  the  reformed  churches,  or  at  least  the 
most  learned  men  in  thosie  chorciies  hitvc  for  it; 
yet  since  we  find  some  exceptions  made  against 
several  tilings  therein,  we  will  appoint  an  equal 
number  of  learned  divines  of  hoth  persuabioos 
to  review  the  same,  and  to  make  such  altera- 
tions as  slall  be  thought  most  necessary;  and 
some  addditionnl  forms  (in  the  scripture  phrase 
as  near  as  may  be)  suited  unto  the  several  parts 
of  worship,  and  that  it  be  left  to- the  ministers, 
choice  to  use  one  or  other  at  his  discrtiion.     In 
the  mean  time,  and  until  this  be  done,  although 
we  do  heartily  wish  and  desire,  that  the  mini?- 
ters  in   their  several  churches,  because  they 
dislike  some  clauses  and  exuressions,  would  nol 
totally  lay  aside  the  use  of  the  book  of  Com- 
mon-Prayer, but  read  thos^  parts  against  which 
there  can  be  no  excri/tion,  which  would  be  the 
Kest  iijstaucc  of  decUning  those  marks  of  dis- 
tinccinii  which  we  so  much  labour  and  desire  to 
remove :  jet  in  compassion  to  divers  of  our 
good  subjects,  who  scruple  the  use  of  it  as  now 
it  is,  our  will  and  pleasure  is,  that  none  be 
punished  or  troubled  for  not  using  it,  until  it 
oe  reviewed  and  effectually  reformed  as  afore- 
said. 

8.  "  Lastly,  concerning  Ceremonies,  which 
have  administered  so  much  matter  of  difference 
and  contention,  and  which  have  been  intro- 
duced by  the  wisdom  and  authority  of  the 
church  for  edification  and  the  improvement  of 
piety:  We  shall  say  no  more,  than  that  we 
have  the  more  esteem  of  all,  and  reverence  for 
many  of  them,  by  having  been  present  in  many 
of  those  churches,  whei-e  they  are  most  abo- 
lished or  discountenanced,  aod  it  cannot  be 
doubted,  but  that,  as  the  universal  church  can- 
not introduce  one  ceremony  in  the  worship  of 
God,  that  i^  contrary  to  God's  word  expressed 
in  the  scripture;  so  every  national  church  witk 
the  approbation  and  consent  of  the  sovereign 
power,  may,  and  hath  always  introduced  such 
particular  ceremonies,  as  in  that  conjuncture 
of  tiir.e  are  tboiig^it  most  proper  for  edification 
and  the  necessary  improvement  of  piety  and 
devotion  in  the  people,  though  the  neccssnr^r 
practice  thereof  connot  be  deduced  from  scrip- 
ture ;  and  that  Which  before  was,  and  is  in  it- 
self indifferent,  ceases  to  le  indifferent,  after  it 
is  established  by  law.  And  therefore  our  pre- 
sent consideration  and  work  is,  to  gratify  the 
private  consciences  of  those  who  are  grieved 
with  the  u«e  of  tome  cercuoniss,  by  indulging 
C 
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to  and  dispensing  witli  their  omitting  those 
ceremonies ;  not  utterly  to  ahollsh  any  ^bich 
are  establisited  by  law  (if  any  are  practised 
contrary  to  lav/  the  same  shall  cease)  which 
should  be  unjust  and  of  ill  example,  and  to  im- 
pose upon  the  conscience  of  some,  for  the 
satisfaction  of  the  conscience  of  others,  which 
is  otherwise  provided  for.  As  it  could  not  be 
reasonable  that  sUch  men  should  expect,  that 
we  sliould  ourseif  decline,  or  enjoin  others  to 
do  so,  to  receive  the  blessed  sacrament  on  our 
Icnees,  which  in  our  consc^nce  is  the  hoost 
humble,  most  devout  and  most  agreeable  pos- 
ture for  that  holy  duty,  because  soiiie  other 
men  upon  reasons  best,  if  not  only  known  to 
themselves,  choose  rather  to  do  it  kitting  or 
standing :  We  shall  leave  all  decisions  and  de- 
terminations of  that  kind,  if  they  shall  be 
thought  necessary  for  a  perfect  and  entire  unity 
and  uniformity  throughout  the  nation^  to  the 
advice  of  a  national  synod,  which  shall  be  duly 
called,  afVer  a  little  time,  and  a  mutual  conver- 
sation between  persons  of  different  persuasions, 
bath  mollified  those  distempers,  abated  those 
sharpnesses,  and  extinguished  those  jealousies 
which  make  us  unfit  for  those  consultations. 
And  upon  such  advice,  we  shall  use  our  utmost 
tndenvour,  that  such  laws  may  be  established, 
as  rhay  best  provide  for  the  peace  of  the  church 
and  state;  provided  that  none  shall  be  denied 
the  Sacrament  of  the  Lord's  Supper,  though 
Ihey  do  not  use  the  gesture  of  kneeling  in  the 
act  of  receiving. 

.  *'  In  the  mean  time,  but  of  cohipas<;ion  and 
compliance  towards  those  who  would  forbear 
the  cross  iu  baptism.  We  are  content  tiiat  no 
man  shall  be  compelled  to  use  the  same,  or 
suffer  for  not  doinc  it.  But  if  any  parent  de- 
sire to  have  his  child  christened  according  to 
the  form  used,  and  the  minister  will  not  u^e  the 
sign,  it  shall  be  lawful  for  that  parent  to  pro* 
cure  another  minister  to  do  it :  And  if  the 
proper  minister  shall  refuse  to  omit  that  cere- 
mony of  the  cross,  it  slmll  be  lawful  for  the 
parent,- who  would  not  have  his  child  so  bap- 
tised,  to  procure  another  minister  to  do  it  who 
will  do  it  according  to  his  desire. 

*^  No  man  shall  be  compelled  to  bow  at  the 
Dame  of  Jesus,  or  suffer  iu  any  degree  for  not 
doing  it,  without  reproaching  those  who  out 
of  their  devotion  continue  that  ancient  cere« 
tnony  of  the  church. 

"  For  the  use  of  the  surplice,  we  are  con- 
tented tlhit  all  men  be  left  to  their  liberty  to  do 
as  ihcy  shall  think  fit,  without  suffering  in  the 
least  degree  for  wearing  or  not  wearing  it. 
Provided  that  this  liberty  do  not  extend  to  onr 
Qwji  chapel,  cathedral  ur  collegiate  churches, 
or  to  any  college  in  either  of  our  universities, 
but  that  the  several  stati^tes  and  customs  for 
the  uhc  thereof  iu  the  said  places,  be  there  ob- 
served as  formerly, 

''And  because,  some  men,  ot\)erwise  pious 
and  learu^d,  say,  tliey  cannot  conform  unto  the 
subscription  required  by  the  canon,  nor  take 
the  oath  of  canonical  obedience,  we  are  eon- 
iknp,  and  it  is  our  will  and  pleasure  (so  they  take 


the  oath  of  allegiance  ami  suprdinacy)  that  tl 
shall  receive  araiiiation,  institution  and  inri 
tion,  and  shall  be  permitted  to  exercise  tl: 
function,  and  to  enjoy  the  profits  of  theif  J 
ings,  withbut  the  said  subscription  or  oatH 
canonical  obedience:  And,  moreoTer,  tha^ 
persons  in  the  universities  shall,  for  the  want 
such  subscription,  be  hindered  in  the  taking  tli 
degrees.  Lastly, That  none  be  judged  to  forfeit  ] 
presentation  or  benefice  or  be  deprived  of  it  up- 
the  statute  of  the  thirteenth  of  queen  EIizabc*l 
chapter  the  twelfth,  so  he  resUl  and  dcyjlare  1 
assent  to  alt  the  articles  of  religion,  which  on 
concern' the  confession  of  the  trae  christis 
faith,  and  the  doctrine  of  the  sacraments  coil 
prised  in  the  book  of  Articles  xu  the  sa 
statute  mentioned.  In  a  word,  w^  do  aga: 
renew  what  we  ha^re  formerly  said  m  oar  O4 
claration  from  Breda,  for  the  liberty  of  tendi 
consciences,  that  no  man  shall  be  disquiets 
or  called  in  question  for  differences  of  opinio 
in  matters  of  religion,  vrhich  do  not  disturb  tfa 
peace  of  the  kingdom  :  And  if  any  have  bee 
disturbed  in  that  kind  since  our  arrival  her< 
it  hath  not. proceeded  from  any  direction  C 
ours. 

"  To  conclude,  and  in  this  place  to  expTfth 
what  we  mentioned  before,  and  said  in  our  L^t 
ter  to  the  House  of  Commons  from  Bk-eda,that  i^« 
hoped  in  due  time  ourseif  to  propose  somewhai 
for  the  propagation  of  the  Protestant  religioc 
that  VI  ill  'satisfy  the  world,  that  we  have  alw&yi 
made  it  both  our  care  and  our  study,  and  hnx*^ 
enough  observed  what  is  most  like  to  bring 
disadvantage  to  it :  We  do  conjure  all  our  lov- 
ing snbjects  to  acquiesce  in  and  submit  to  thik 
oar  Declaration  concerning  those  difierencelli 
which  have  so  much  disquieted  the  nation  nX 
home,  and  given  such  offence  to  the  Protestant 
churciies  abroad,  and  brought  such  reproach 
upon  the  Protestant  relij^ion  in  genertd  from 
the  enemies  ther^f ;  as  if  upon  obsctrre  no^ 
tions  of  faith  and  fancy,  it  did  admit  the  prac- 
tice'of  chri^i  an  duties  and   obedience  to  be 
discountenanced  and  suspended,  and  introduce 
a  licence  in  opinions  and  manners,  to  the  pne^ 
judice  of  the  chri»tian  faith.     And  let  us  afl 
endeavour  and  emulate  each  other  in  those  eB«- 
deavours,  to    countenance  and   advance  tha 
Protestant  religion  abroad,  which  will  he  best 
done  by  supporting  the  dignity  and  reverence 
doe  to  the  oest  Ueformed  Protestant  Church  at 
home :  and  which  being  once  freed  from  tha  ' 
calamities  and  reproaches  it  hath  undergone 
from  these  late  ill  times,  will  be  th^  best  sheltet 
from  those  abroad,  which  will  by  that  counte* 
nance  both  be  the  better  protected  ftgainst 
their  enemies,  und  be  the  more  easily  induced 
to  Compose  the  differences  amongst  themselves, 
which    give    their    enemies  more    advantage 
against   them  :    And  we    hope  and  expect, 
that  all  men  will  henceforward  forbear  to  vent 
any  such  doctrine  in  the  pulpit,  or  to  endenveor 
to  work  in  such  manner  upon  the  affectioQS  of 
the  people,  as  may  dispose  them  to  an  ill  opinioa 
of  us  and  the  government,  and  to  disturb  the 
peace  of  the  kifngdom ;  which  if  all  men  will 
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atfadrKfCfiU  Tocatio9i  eii()eayoar  jto.  |tre- 
wm  dip  same  affectioo  aod  zeal  we  ourself 
iiillio;  all  our  gooil  aabjecta  ivill  by  Go<l*s 
hkamg  opoo  us  enjoy  as  great  a  measure  of 
ftidrf,  as  ihb  Datioo  hatb  ever  done,  and 
■kh  «e  shall  constantly  labour  to  procure  for 
Atm,  as  tlie  greatest  blessing  God  can  bestow 
^pon  as  in  this  world.  Given  at  our  court 
at  Wluteball  ibis  twenty  fiftli  day  of  October 

Vungh  this  Dedaradon  did  not  please  all 
ibsuHnisterSy  yet  the  greatest  numbers  in  Lon- 
im  and  cooatiy  were  content;  but  because  it 
vfBtopoa  the  pUo  of  Diocesan  Episcopacy, 
wUcb'they  bad  covenanted  aeain&t^  utljers  were 
«st  ntisfied;  some  veoturea  upon  a  second 
4ddn9s  to  the  kiiig,  in  which  they  renew  their 
Mfacsls  for  Archbishop  Usher's  scheme  of 
taiitiire  £pi£|copacy,  as  most  agreeable  to 
^cnptore,  most  ponducive  to  good  discipline; 
mi  asthac  which  would  save  the  nation  from  the 
fiahdon  of  thejSolemn  League  and  Oofenant, 
fipcb  whether  it  wece  lawfully  imposed  or  no^ 
diy  caocei?e  now  to  be  binding  upon  them. 

*  *'  A  little  time  before  tbb  Declaration  was 
nUiabed,  Chancellor  Hyde  (whose  head  and 


wi  were  most  in  it)  had  given  notice  of  it  in 
aipeedi  to  the  parliament,  wherein  he  tells 
iim,  *  He  was  commanded  to  mention  to 

*  tfaem  two  thin^  recommended  to  them  by  his 
'  snjesty  in  his  Declaration  from  Breda,  the  one 
'  for  compofiiag  those  unhappy  difi*erences  and 
'  distempers  io  religion,  which  had  too  much 
*<&SQrbed  the  peace  of  the  kingdom.    This 

*  saith  be,  is  a  sad  argument  indeed,  it  is  a 

*  i;imideratioD  that  must  make  every  relisious 
'  kevt  to  bleed,  te  see  religion,  which  should  be 
'  die  atrongjes't  obligation  and  cement  of  afiec- 
'  poo,  and  brotherly  kindness  and  compassion, 
'iiade  now  by  the  pervene  wrang)ings  of  pas- 
'aoaateaad  froward  men,  the  ground  or  all 
'aaisiosity,  hatred,  malice  and  revenge;  and 
'  tMs  unruly  and  gnoianly  passion,  I  fear,  too 
'fiaqoenily  transports  those  who  are  in  the 

*  r^  as  weU  as  those  who  are  in  the  wrong, 

*  and  leaves  the  latter  more  excusable  than  the 
'  fcfiaer.    When  men  who  find  their  manners 

*  and  dispositions  very  conformable  in  all  the 
^aecesMry  obl^g^ons  of  human  nature,  avoid 

*  OQt  another's  conversation,  and  grow  first  un- 
'  sociable  and  then  uncharitable  to  each  other, 
'  because  one  cannot  think  as  the  other  doth. 

'My  lAcds  and  Gentlemen;  This  disquisi- 
'  tioQ  hath  cost  the  king  many  a  sigh,  many  a  sad 
'  hoar,  when  he  hath  considered  the  almost  irre- 
'  parable  reproach  the  Protestant  Religion  hath 

*  ondergooe  £rom  the  divisions  and  distractions 

*  which  have  been  so  notorious  in  this  kingdom. 
'  What  pains  he  hath  taken  to  compose  them, 
'  after  several  discoiirses  with  pious  and  learned 

*  BKD  of  difierant  persuasions,  you  will  sbortlv 

*  lee  by  a  declaration  he  will  shord]^  publian 
'  ipoB  that  occasion ;  by  whicji*yoa  will  see  liis 

*  9e^  imltt^DG^  to  those  who  can  have  an^ 
'  pveteasion  firom  conscieoc^  (0  di$^  fbffl  their 
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Coacerqing  the  preamble  of  his  mfjetty  *s  Da- 
claration  they  tender  these  Requests  i 

1.  *'  That  as  they  are  persuaded  it  is  not  in 
his  majesty's  thoughts,  to  intimate  that  thev 
are  guilty  of  the  offences  therein  mentioned, 
they  hope  it  will  be  a  motive  te  hasten  the' 
Union. 

S.  *♦  Though  tliey  detest  sacrilege,  yet  they' 
will  not  determine,  whether  in  some  cases  of 
superfkiities  of  revenues,  and  the  neceb&it^  of 
the  Church,  there  may  not  be  an  alienation,' 
which  is  no  sacrilege. 

3.  "  His  majesty  having  ackoewfedged  their 
moderaticm,  they  still  hope  they  may  be  re- 
ceived into  the  settlement,  and  continue  their 
stations  in  the  Church. 

4.  *'  Since  his  niajesty  has  declared,  that  the 
essence  of  Episcopacy  may  be  preserved,  thou^ 
the  extent  of  the  jurisdiction  be  altered,  they 
hope  his  miyesty  w  ill  consent  to  such  an  alterap 
tioo  as  may  satisfy  their  consciences.'' 

Tliey  then  renew  their  requests  forpromoti^l 
of  piety;  of  a  religious  and  diligent  ministry  ^ 
of  the  requisites  of  Churdi  Communion,  and  tor 
the  observation  of  the  Sabbath.  Thejf  com* 
plain  that  parish  discipline  i^  not  su0icientJj 
granted  io  his  mijesty's  Declaration,  that  in* 
ferior  synods  are  passed  by,  and  that  the  bishop 
is  not  <  Episcopus  prsses,  but  episcopus  prin- 
*  ceps,'  endued  vvitu  sole  power  of  ordinatioa 
and  jurisdiction.  They  therefore  pray  again, 
that  archbishop  Ushers  form  of  Churcl)-Go- 
vernment  may  be  established  at  least  in.thetf 
three  points : 

1.  **  That  the  pastors  of  parishes  may  b6  al- 
lowed to  preach,  catechise,  and  deny  the  Comr 
munion  of  the  Church  to  the  impenitent,  scaur 
dalous,  or  such  as  do  not  make  a  credible  pro* 
fession  of  faith  and  obedience  to  the  commamjs 
of  Christ. 

S.  '*  That  the  pastors  of  each  rural  deaory 
mav  meet  once  a  month  to  receive  presentment^ 
and  appeals,  to  ^monish  offenders,  and  after 
due  patience  to  proceed  to  excommunication. 

d«  **  That  n  diocesan  synod  of  the  de^g^tes 
of  rural  synud^  may  be  called  as  often  ns  nee4 
re<}uires ;  that  the  bishop  may  not  ordain  or 
exercise  9piritual  censures  without  the  consent 
of  the  majority ;  and  that  neither  chancellors^ 
archdeacons,  commissaries  nor  ofiicials,  may 
pass  censures  purely  spiritual ;  b^t  for  the  exer- 
cise of  civil  government,  coercively  by  mukti^ 
or  corporal  penalties,  by  ^ower  derived  fro^ 
ypur  majesty,  as  supreme  over  all  persons  an^ 
things  ecclesiastical,  we  presume  not  at  all  1^ 
interpose.*' 

As  to  the  Litai|gr« 

^<  They  rejoice  that  his  majesty  has  declared, 
that  9Qoe  should  suffer  for  not  usix^  the  Com- 
mon-Praver  aad  Ceremonies;  but  then  it  grieves 
us,  say  they,  to  liearthat  it  is  /given  io  charge 
to  the  judges  at  the  assizes,  to  indict  men  upoa 
the  Aot  of  Uniformity  for  not  using  th^  Com- 
mon-Prayer. Xliat  it  is  not  pnly  soxn^  obsolete 
words  and  phrases  that  are  offensive,  but  th^ 
other  thiogs  iveed  amendment;  therefore  vfe 
pray^.tbat  <^)a«  9iaj  b»  puwlUd  bit  a^  mHi 
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the  Book,  till  it  be  refonaed  by  the  consent  of 
divines  of  both  parties.** 

Concerning  Ceremonies. 
**  They  thank  his  majesty  for  his  gracious 
concessions,  but  pray  Kim  to  leave  out  of  his 
Declaration  these  words,  <  That  we  do  not  be- 

*  lieve  the  practice  of  the  particular  ceremonies 

*  excepted  against  unlawful,  because  we  are  not 
'  all  of  that  opinion ;  but  we  desire,  that  there 
^  may  be  no  law  nor  canon  for,  nor  against 
'  them,  (being  allowed  by  our  opponents  as  in- 

*  different)  as  there  is  no  canon  against  any 
*,  particular  gesture  in  singing  Psalms,  and  yet 
^  there  is  an  uninterrupted  unity/" 

For  particular  Ceremonies. 

t.  "  We  humbly  crave,  that  there  may  be 
liberty  to  receive  the  Lord's  Supper  either 
kneeling,  standing,  or  sitting.  3.  That  the  ob- 
ftervation  6f  holy  days  of  human  institution 
may  be  left  indiflerent.  3.  Wp  thank  your  ma- 
jesty for  liberty  as  to  the  cross  in  Baptism,  the 
surplice,  and  bowing  at  the  -name  of  Jesus;  but 
we  pray,  that  this  liberty  may  extend  to  colleges 
and  cathedrals  for  the  nenefit  of  youth  as  well 
as  elder  persons,  and  that  the  canons  which 
impose  these  ceremonies  may  be  repealed. 

**  We  thank  your  majesty  for  your  gracious 
concession  of  tiie  forbe'arance  of  subscription  ; 
though  we  do  not  dissent  from  the  doctrinal 
articles  of  the  Church  of  EnghvnH ;  nor  do  we 
scruple  the  oaths  of  allegiance  iind  supremacy, 
nor  would  we  have  the  door  left  open  for  pa- 
pists jind  heretics  to  come  in. 

''  But  .we  take  the  liberty  to  represent  to  your 
majesty,  that  notwithstanding  your  gracious 
concessions,  onr  ministers  cannot  procure  in- 
stitution without  renouncing  their  ordination 
by  Presbyters,  or  being  re-ordained,  nor  with- 
out siubscription  and  the  oaths  of  canonical 
obedience.  A  nd  we  are  apprehensive  that  your 
majesty's  indulgence  does  not  extend  to  the 
abRtement  of  re-ordination,  or  subscription,  or 
the  oath  of  canonical  obedience.  We  there- 
fore earnebtiy  crave,  that  your  majesty  will  de- 
clare your  pleasure.  1.  That  ordination  and 
institution,  and  induction,  msy  be  conferred 
without  the  said  subicription  and  oath.  S« 
That  nvne  may  be  urged  to  be  .re- ordained,  or 
denied  institution  for  want  of  ordination  by 
prelates,  that  have  been  ordained  by  Presby- 
ters, That  none  may  forfeit  tlieir  presentation 
or  benefice  for  not  reading  those  Articles  of  the 
thirty  nine  that  relate  to  government  and  cere- 
monies.*'* ' 

However  if  the  kind's  Declaration  without 
any  amendments,  had  passed  into  a  law,  it 
would  have  prevented  in  a  great  measure  the 
separation  that  followed ;  but  neither  the  Court, 
nor  ministry  intended  it,  if  they  could  stand 
their  ground  upon  the  foot  of  the  old  establish- 
ment. A  reverend  prelate  of  the  Church  of 
England  confesjies,  **  that  this  Declaration  has 
in  it  a  spirit  of  true  wisdom  and  charity  above 
'  finy  one  public  confession  that  was  ever  made 
in  ^natters  of  religion.  It  shews  the  admirable 
temper  and  pmdeiice  of  the  king  and  his  coun- 
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cil  in  ttiat  tender  juncture  of  sflfairs;  It  provj 
the  charity  and  moderatioa  of  the  aufieriii 
bishops,  in  thinking  such  concessions  j  uat  an 
reasonable  for  peace  and  unity ;  and  it  shevi 
a  disposition  in  the  other  party  to  have  accejf>te 
the  terms  of  qnion  consistent  with  our  episcc 
pacy  and  liturgy.  It  condemns  the  unhapp; 
ferment  that  soon  after  followed  for  want  d 
this  temper;  and  it  may  stand  for  a  pattern  u 
posterity,  whenever  they  are  disposed,  to  receiv< 
the  discipline,  and  heal  the  breaches  of  th< 
Church."  Another  conformist  writer  adds 
"  If  ever  a  divine  sentence  was  in  the  mouth 
of  any  king,  and  his  mouth  erred  not  in  judg- 
ment ;  I  verily  believe  it  was  thus  witli  our  pre- 
sent mnjesty  when  he  composed  that  admirable 
Declaration,  vvhich  next  to  holy  scripture  I 
adore,  and*  think  that  the  united  judgment 
of  the  whole  nation  cannot  frame  a  better 
or  a  more  unexceptionable  expedient,  for  a 
firm  and  lasting  concord  of  these  distracted 
churches." 
The  Presbyterians  about  London  were  so 

S leased,  that  ihey  drew  up  the  following  Ad^ 
ress  of  thanks  in  the  name  of  the  city  minis- 
ters, and  presented  it  to  the  king,  Nov.  iO, 
by  the  hands  of  the  rev.  Mr.  Samuel  Clarke. 

**  Most  dread  Sovereign !  We  your  majesty's 
most  dutiful  and  loyal  subjects,  ministers  of  the 
govpel  in  your  city  of  London,  having  perused 
your  majesty's  late  Declaration,  and  find  it  so 
full  of  indulgence  and  ^iracious  condescension, 
we  cannot  but  judge  ourselves  highly  obliged 
first  to  render  our  unfeigned  thunks  to  God^ 
and  next  our  most  humhle  and  hearty  acknow-? 
ledgments  to  your  majesty,  that  we  may  tes- 
tify to  your  roynl  selt,  and  all  the  world,  ouf, 
just  sentiments  of  your  majesty's  great  good- 
ness and  clememy  therein  expreued.*'    The 
Address  then  recites  the  several  condescensions 
of  his  majesty  in  the  Declaration,  and  concludes 
thus,  '*  We  craV4>  leave  to  profess,  that  though 
all  tilings  in  this  frame  of  government  be  not 
exactly  suited  to  our  judgrnents,  yet  your  ma- 
jesty's moderation  has  so  great  an  influence  on 
us,  that  we  shall  to  our  utmost  endeavour  the 
healing  of  the  breaches,  and   promoting  the 
peace  and  union  of  the  church. — We  would 
beg  of  your  majesty  with  all  humility  upon  our 
knees,  that  re^oidinatinn,  and  th^  surplice  in 
colleges  might  not  be  imposed ;  and  we  hope 
God  will  incline  your  majesty's  heart  to  grati^ 
us   in    tliese  our   desires  also.*'    Signed    by 
Samuel  Claik ;  William  Couper ;  Tbo.  Case ; 
Jo.  Rnwiinson;  Jo.  Sheffield;  Thomas  Gouge; 
Gab.  Sanger;  KI.  Pledger;  Matt h.  Poole ;  Jo, 
Gibbon;    William  Whitaker;   Tho.  Jacoinb* 
Thomas  Lye;  John  Jackson;  John  Meriton; 
William  Bates;  with  many  others. 

The  king  having  received  the  Addrr ss,  re* 
turned  this  answer,  *'  Gentlemen,  I  will  en- 
deavour to  give  you  all  satisfociioo,  and  to 
make  you  as  happy  as  myself.'^ 

Agreeably  to  the  promise  made  in  this  De- 
claration, concerning  a  Review  of  the  Liturgy, 
the  following  Comausaon  was  issued: 
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^  to  make  such  reasonable  aiid  necessary  altera- 

^^^  *  tions,  corrections  and  aiuendrAents  therein,  as 

by  and  between  ynu  the  said  archbishops,  bi« 
shops,  doctors,  and  pennons  hereby  required  and 
authorized  to  noeec  and  advise  aforesaid,  shall 
be  agreed  upon  to  be  ncediul  and  expedient, 
for  the  giving  satisfaction  to  tender  consciences, 
and  the  restoring;  and  continuance  of  peace 
and  unity  in  the  churches  under  uur  protection 
and  government ;  but  avoiding  (as  much  as  may 
be)  aJl  uDuecetsary  abbreviations  of  the  fortnt 
and  liturfry,  wherewith  the  people  are  altoge* 
ther  acquainted,  and  have  so  long  received  in 
the  church  of  £i)gla|)d.  And  our  will  and 
pleasure  is,  that  when  you  the  raid  archbishop, 
bishops,  doctors  and  persons  authorized  and 
appointed  by  these  our  Letters  Pntenta  to  meet, 
advise  and  consult  upon,  and  about  the  pre- 
mises as  aforesaid,  shall  have  drawn  your  con- 
sultations to  any  resolution,  and  determination 
which  you  shall  agree  upon  as  needful  or  ex- 
pedient to  be  done  for  ihe  alterms,  diminish-  ' 
iiig,  or  enlarging  the  said  book  of  Commou- 
Prayer,  or  any  part  thereof.  That  then  torch-  - 
with  you  certify  and  present  to  us  in  writing 
under  your  several  hands,  the  matters  and 
things  whereupon  you  shall  so  determine  for 
our  approbation ;  and  to  the  end  the  same,  or 
so  much  thereof,  as  ^hall  be  approved  by  us, 
may  be  established  ;  and  forasmuch  as  the  said 
archbishop  and  bishops  have  several  great 
charges  to  attend,  which  w^  would  not  dispense 
with,  or  that  the  same  should  be  neglected' 
upon  any  great  occasion  whatsoever :  and 
some  of  them  being  of  great  age  and  infirmi- 
ties, may  not  be  able  constantly  to  attend  the 
execution  of  the  seryice  and  authority  hereby 
given  and  required  by  us,  in  the  meeting  and 
consultation  aforesaid  ;  We  will  therefore,  and 
hereby  require  you  the  said  Dr.  Earles,  &c.  to 
supply  the  place  and  places  of  such  of  the 
archbishops  and  bishops  (other  than  the  said 
Edward  bishop  of  Norwich)  as  shall  by  a^e, 
sickness,  infirmity,  or  other  occasions  be  hin- 
dered from  attending  the  said  meeting  or  con- 
sultation (that  is  to  &ay)  that  one  of  you  the 
said  Dr.  Earles,  &c.  shall  from  time  to  time 
supply  the  place  of  each  one  of  them  the  said  > 
archbishop  and  bishops  (other  than  the  said 
Edward  bishop  of  (Norwich)  which  shall  hap- 
pen to  be  hindered  or  to  be  absent  from  the 
said  meetings  or  consultations;  and  shall  and 
may  advise  consult  and  determine;  and  also 
certify  and  execute  all  and  singular  the  powers 
and  authorities  before  mentioned,  in  and  about 
the  premises,  as  fully  and  absolutely  as  such  arch- 
bishops and  bishops  which  shall  so  happen  to  be 
absent,  should  or  might  do  by  virtue  of  these  our 
Letters  Patents,  or  any  thing  herein  contained, 
in  case  he  or  they  w^re  personally  prtbeni.  And 
whereas  in  regard  of  the  distance  of  some,  the 
infirmity  of  others,  the  multitude  of  coustanc 
employment  and  other  incidental  impediments ; 
some  of  you  the  said  Edward  bishop  of  Noi^ 
wich,  &c.  may  be  hindered  from  the  constant 
attendance  in  the  exectuioo  of  the  service 


'*  Charles  the  second  by  the  grace  of  God, . 
king  of  Englnnd,  Scotland,  France  and  Ireland, 
Ddender  of  the  Faith,  &c.  To  our  trusty  and 
weii-beioved  the  most  reverend  father  in  God 
Accepted,  archbishop  of  York,  the  right  reve- 
rend iatbera  in  God,  Gilbert  bishop  of  Loitdon, 
John  bishop  of  Durham,  John  bishop  of  Ro- 
chester, Humphrey  bishop  of  Sarum,  George 
bishop  of  Worcester,  Robert  bishop  of  Lincoln, 
Benjamin  bishop  of  Peterborough,  Brian  bishop 
of  Chester,  Richard  bishop  of  Carlisle,  John 
bishop  of  £xeter,  Edward  bishop  of  Norwich : 
and  to  DOT  trusty  and  well  beloved,  the  reve> 
rend  Anthony  Tuckney,  D.  D.  John  Conant, 
D.  D.  William  Spurstow,  D.  D.  John  Wallis, 
D.  D.  Tbo.  Manton,  D.  D.  Edmund  Calamy, 
D.  D.  Richard  Baxter  Clerk,  Arthur  Jackson, 
Tfao.  Case,  Samuel  Clerk,  Matthew  Newcomen 
Clerks  ;  and  to  our  trusty  and  well  beloved  Dr. 
Earles,  dean  of  Westminster,  Peter  Heylin, 
D.  D.  John  Uacket,  D.  D.  John  Berwick, 
D.  D.  Peter  Gunning,  D.  D.  John  Pearson, 
D.  D.  Tho.  Pierce,  D.  D.  Anthony  Sparrow, 
Herbert  Thomdike,  D.  D.  Thomas  llnrtar, 
D.  D.  Tb6mas  Jacomb,  D.  D.  William  Bate,' 
JohoRawlinspn,  Clerks,  William  Cooper,  Clerk, 
Dr.  John  Lightfoot,  Dr.  John  Collini;s,  Dr.  Ben- 
jamin Woodbrirlge,  and  William  Drake  clerk, 
greeting.  Whereas  by  our  Declaration  of  thu 
95tb  of  October  last,  concerning  Ecclesiastical 
AfCuiB,  we  did  (amongst  other  things)  express  our 
esteem  of  the  liturgy  of  the  church  of  England, 
fcooiainedin  the  book  of  Common- Prayer;  and 
yet  since  we  find  exceptions  made  against  several 
things  therein,  we  did  by  our  said  Declaration  de-. 
cJarewewoald  appoint  an  equal  number  of  learn- 
ed divines,  of  both  persuasions,  to  review  the 
same:  We  therefore  in  accomplishment  of  our 
said  will  and  intent,  and  of  our  continued  and 
eonstant  care  and  study  for  the  peace  and  unity 
of  the  churches  within  our  dominions;  and  for 
the  removal  of  all  exceptions  and  differences,  and 
the  occasion  of  such  dilferences  and  exceptions 
from  among  our  good  subjects ;  for  or  concern- 
ing the  said  book  of  Common-Prayer,  or  any 
thing  therein  contained,  do  by  these  our  Let- 
ters Patents  require,  authorize,  constitute  and 
appoint  you  the  said,  &c.  to  advise  upon,  and 
review  the  said  book  of  Common-Pmyer;  com- 
paring the  same  with  tlie  most  ancient  liturgies 
which  have  been  used  in  the  church  in  the  pri- 
mitive and  purest  times.  And  to  that  end,  to 
assemble  and  me^t  together,  from  time  to  time, 
and  at  such  time  within  the  space  of  four  ca- 
lender months  now  next  ensuing,  in  the  Mas- 
ters lodging  in  the  Savoy  in  the  Strand,  in 
the  county  of  Middlesex,  or  in  such  other  place 
pT  places  as  to  you  shall  be  ihou|£ht  fit  and  con- 
venient; to  take  into  your  serious  and  grave 
consideration  the  several  directions  and  rules, 
Ibnns  of  prayer,  and  things  in  the  said  book  of 
Common-Prayer  contained,  and  to  advise, 
ionsult  opon  and  about  the  same,  and  several 
ob|ectiDDt  and  exceptions  which  shall  now  be 
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^foresaid ;  W«  tberefore  will,  and  do  hereby 
require  and  autliorize  you  the  said  Thomas 
Horton,  &c.  to  supply  the  place  or  places  of 
such  the  commissioners  last  above  meutioned, 
as  sliail  by  the  means  aforesaid,  or  any  other 
occasion  be  hiodered  from  the  said  meeting 
and  consultations,  that  one  of  you  the  said 
Thomas  Horton,  doctor,  shall  from  time  to  time 
silpply  the  places  of  each  one  of  the  said  com- 
missioners last  mentioned,  which  shall  happen 
•to  be  hindered  or  absent  from  the  said  meeting 
and  consultations ;  and  shall  and  may  advise, 
consult  and  determine,  and  also  certify  and 
execute  all  and  singular  the  powers  and  autho- 
rities  before  roentiunedj  in  and  about  the  pre* 
mises,  as  fully  and  absolutely  as  such  ui  the 
said  last  mentioned  commissioners,  vrhich  shall 
so  happen  to  be  absent,  should  or  might  do 
by  virtue  of  these  our  Letters  Patents,  or  any 
thing  thereiu  contained,  in  case  he  or  they 
were  personally  present:  in  witness  whereof 
we  have  caused  these  our  Letters  to  be  made 
Patents :  Witness  Ourself  at  Westminster,  the 
t5th  of  March,  in  the  thirteenth  year  of  our 
reign.    (Per  ipsum  Regem.)      Barker." 

The  bishop  of  London's  lodgings  in  the  Savoy 
was  appointed  for  the  place  of  meeting ;  when 
tbe  parties  appeared,  the  bishop  of  London  ac- 
quainted tlie  Presbyterian  ministers,  tliat  them- 
selves and  not  the  bishops,  had  requested  the 
Conference  for  making  alterations  in  the  Litur- 
gy :  That  therefor^  nothing  was  to  be  done  till 
they  bad  delivered  their  Exceptions  in  writing, 
together  with  the  additional  forms  and  altera- 
tions which  they  desired.* 

The  Exceptions  were  accordingly  drawn  up 

*  <'  When  the  commissioners  were  assem- 
bled the  first  time,  April  15,  the  Archbishop  of 
York  stood  up  and  said,  he  knew  but  little  of 
the  business  they  were  met  about,  and  therefore 
referred  it  to  Dr,  Sheldon,  Bishop  of  London, 
who  gave  it  as  his  opinion,  that  the  Presbyte- 
rians having  desired  this  conference,  they,  the 
Bishops,  should  neither  say  nor  do  any  thing 
till  the  others  had  brought  in  all  their  exceptions 
and  complaints  against  the  Liturgy  in  writing 
with  their  additional  forms  and  amendments. 
The  Presbyterians  humbly  moied  for  a  Con- 
ference according  to  the  words  of  the  commis- 
sion, but  the  Bishop  of  London  insisting  pe- 
remptorily upon  his  own  method,  the  others 
consented  to  bring  in  their  Exceptions  at  one 
time  and  their  Additions  at  another.  For  this 
purpose  Bishop  Reynolds,  Dr.  Wallis,  and  the 
,  rest  of  the  Presbyterian  party,  met  from  day  to 
day  to  collect  their  Exceptions  y  but  the  Addi- 
tions or  drawing  up  a  new  Form,  was  intrusted 
with  Mr.Baxter  alone.  *  Bishop  Sheldon  saw  well 

*  enough,'  says  Burnet,  <  what  the  effect  would 

*  be  of  obliging  them  to  make  all  their  demands 
'  at  once,  that  the  number  would  raise  a  mighty 

*  outcry  against  them  as  a  people  that  coulq 

*  never  be  satisfied.'  On  the  other  hand  the 
Presbyterians  were  divided  in  their  sentiments ; 
tome  w^6  fof  insisting  only  oa  a  few  important 


things,  reckoning  that  if  they  were  eained,  and 
by  Dr.  Uenolda,  Dr.  Watlis,  Dc  Bates,  Dr. 
Jncomb,  Mr.'  Calamy,  Mr.  Newcomen,  Mr. 
Clerk,  and  others. 

In  this  Paper  laid  before  the  bishops, ''  thej 
move,  that  the  prayers  and  other  materials  of 
the  liturgy,might  not  be  closed  with  any  thhig 
that  was  doubtful  or  questioned  among  pioos, 
learned  and  orthodox  persons. 

**  1.  That  the  imposing  things  of  doubtful 
disputation  as  terms  of  communion,  bad  in  aii 
ages  been  the  ground  of  schism  and  separation: 
and  for  this  tbey  cite  the  authority  of  Mr. 
Hales. 

*'  S.  That  as  the  English  reformers  at  firs^ 
out  of  their  great  wi$dom,  formed  the  liturgy 
in  such  a  manner  as  vvos  most  likely  to  {|aiu 
upon  the  Papists,  by  varying  as  little  as  m^ht 
be  from  the  ofbces  anciently  received ;  so  ao- 
cording  to  the  same  rule  of  prudence,  and  cha- 
rity, they  desired  the  liturgy  might  be  so  cooi* 
posed  as  might  best  reconcile  it  to  those  Pro- 
testants w  ho  are  agreed  in  the  substantial  points 
of  religion. 

"  3.  To  proceed,  they  would  have  the  repe- 
titions and  respousiUs  of  the  parish- clerk  and 
people,  and  the  alternate  reading  <^f  the  psaloas 
and  hymns,  omitted.  They  pretend  this  custom 
raised  a  confused  noise  in  the  congregation^ 
and  made  what  was  read,  less  intelligible. 
They  argue  farther,  that  the  minister  oughts  Co 
be  t)ie  people's  mouth  in  all  public  ser\'icea  s 
and  that  by  the  Holy  Scriptures,  the  peopJe*s 
part  is  only  to  attend  with  reverential  silence^ 
and  declare  their  consent  in  the  close,  by  say- 
ing Amen. 

*'  4.  For  this  reason  they  would  have  the 

■'   '  '     '  ' "■       ■  '  ■  '      ■. 

an  Union  followed,  it  might  be  easier  to  obtaia 
other  things  afterwards.  But  the  majority,  bjf 
the  influence  of  Mr.  Biixtcr,  were  for  extendinn; 
their  desires  to  the  utmost,  and  thought  them- 
selves bound  by  the  words  of  the  commission 
to  offer  every  thing  they  thought  might  conduce 
to  the  peace  of  the  church,  without  considering 
what  an  aspect  this  would  have  with  the  world, 
or  what  influence  their  numerous  deniandA 
might  tiave  upon  the  minds  of  those  who  were 
now  their  superiors  in  numbers  and  strength  ; 
but  when  they  were  pot  in  mind  that  the  kiug*a 
commission  gave  them  no  power  to  alter  the  go* 
vernment  of  the  church,  nor  ro  insist  upon 
Archbishop  UsbeFs  model,  nor  so  much  as  to 
claim  the  concessions  of  his  majesty's  late  De* 
claration,  they  were  quite  heartless ;  for  they 
now  saw  that  all  they  were  to  expect  was  a  few 
amendments  in  the  Liturgy  and  Common- 
Prayer  Book.  This  was  concluded  before-hand 
at  court,  and  nothing  more  intended  than  to. 
drop  the  Presbyterians  with  some  plausible 
decency."    4  Neal,  871. 

"  N.  B.  All  the  Papers  relating  to  the  Con* 
ference  at  the  Savoy  are  collected  in  a  Book 
intituled,  *  The  History  of  Non-Conformity, 
'  as  it  was  argued  and  stated  by  commissioners 
*  on  both  sides  appointed  by  his  majesty  king 
'  Charles  2,  in  l()6i;  Qvo,  ^dtt.  ii^  }7QP. 
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4ind^  petittons  in  the  lic^n^  thrown  into  one 
toieais  prajer,  to  be  pn.Hiooiiced  by  tbe  mini- 


i 


**  5.  That  noUiin^  might  remain  in  tbe  litur- 
gfy  which  seems  to  countenance  the  observa- 
tion of  Lent,  as  a  reltgions  fast :  That  the  ex- 
Miple  of  our  Sav*onr*s  fasting  forty  days  and 
forty  nightSy  was  above  human  strength^  and 
■erer  desigaed  for  imitation.  To  corroborate 
this  reasoning,  they  take  notice,  that  by  an  ac| 
of  ptuiiamcat  made  tbe  5th  of  filizabetb,  nb- 
frincoce  irom  flesh  'is  prohibited,  upon  the 
tcore  of  religion,  and  only  recommended  for 
politic  considerations. 

^6.  That  the  religious  observation  of  daints- 
Aiyty  together  with  their  Vigils,  may  be  laid 
W5i4e.  And  that  if  any  of  them  are  continoed, 
they  may  be  called  Festivals,  and  not  Holy- 
days,  that  they  may  not  be  ronde  equal  with 
the  Lord*9-day,  nor  have  nny  peculiar  service 
appoiBtedy  nor  the  people  oblit^ed  wholly  to 
fbtbear  working :  and  that  such  names  in  the 
Caledder  which  are  not  inserted  in  the  first  and 
tecood  lM>oks  of  king  Edward  tbe  6th,  may  be 
left  out. 

**  7,  That  Ihe  gift  of  prsyer  being  one  spe- 
cial qualification  for  tbe  ministry,  tbey  desire 
Ibc  liturgy  may  not  he  so  strictly  imposed,  as 
totally  toetdade  the  elercise  of  that  facuhy  in 
any  part  of  public  worship :  and  that  in  cun- 
aeqaeoce  of  this,  it  may  be  left  to  tbe  discre- 
tion of  the  minister  to  ofnit  part  of  the  stated 
iervice,  as  occasion  shall  require.  And  this 
li^rty,  they  pretend,  was  allowed  by  the  first 
Common-Prayer- Book  of  Edward  the  sixth. 

**  8.  That  in  regard  of  the  many  defects  o^ 
lened  in  the  Version  of  the  Scriptures,  used 
in  the  litur^,  they  move  these  mis-perfor- 
fBaaces  viay  bp  struck  out,  and  the  new  tmns- 
iataoii  allowed  by  authority,  substituted  instead 
of  the  former.    That  the  Version  in  the  liturgy 
is  either  obsolete  in  language,  or  mistaken  in 
aease,  they  endeavour  to  prove  from  the  follow- 
ing instances.    In  the  epistle  for  t!ie  first  Sun- 
day after  Epipliany,  Rom.  19.  1,  it  is  read.  Be 
ye  changed  m  your  shape:  and  the  epistle  for  tbe 
Smiday  next  before  Easter,  PInl.  S.  5.    Our 
Savioor  is  said  to  be  found  in  His  apparel  as  a 
man :  and  in  the  epistle  for  the  fourth  Sunday 
in  Lent,  Galat.  4.  ^  old  Version  runs.  Mount 
8inas  b  Agar  in  Arabia,  and  borders  upon  the 
tkj,  which  is  now  called  Jerosoiem  :  the  epis- 
tle for  St.  Mhtthew's  day,  3  Cor.  4.  they  trans- 
late. We  go  flot  ont  of  kind.    Tbe  gospel  for 
the  second  Sunday  after  Epiplmny,  John  ^.  it  is 
tmnslated.  When  men  be  drunk.    The  gospel 
for  the  first  Sunday  in  Lent,  taken  out  of  tlte 
lltb  of  St.  £.ake,  it  is  turned,  One  hoiise  does 
fofl  apon  another.  And  lastly,  the  gospel  for  the 
Aanmiciation,  taken- oat  of  the  Ut  of  St.  Luke. 
This  i»  the  Brst  month  which  is  called  barren. 
"  9.  That  the  canonical  scriptures  contain- 
jte  nU  things  necessaiy  to  salvation,  they  de- 
an tbe  Apocryphal  books  may  not  be  read : 
{^£10  vrritmga  having  no  unquestionable  autho- 
m  for  rec^ftimending  matters  either  of  belief, 

•r 


•*  10.  That  the  minister  may^ot  be  enjoined 
to  read  any  part  of  the  liturgy  at  the  commu- 
nion table,  excepting  such  portions  which  pro- 
perly belong  to  the  Lord*i9  Supper :  And  at  such 
times  only,  when  the  Holy  Sacrament  is  admi- 
nistered. 

**  11.  That  whereas  the  word  minister,  and 
not  priest  or  curate,  stands  in  the  rubric  for 
the  absolution^  and  divers  other  places :  It  is 
requested  this  usage  may  be  continued  through 
tbe  whole  book :  And  that  the  Lord's  pay 
may  be  inserted  instead  of  Sunday. 

*'  19.  And  in  regard  singing  of  psalms  is  a  * 
considerable  part  of  public  worship ;  they  de- 
sire tlie  version  set  fonh  and  aiUiwed  to  be 
snng  in  churches,  may  be  mended;  or  that 
they  may  have  leave  to  make  use  of  a  mora 
Correct  translation. 

*<  13.  That  all  obsolete  terms  and  etpres- 
sions  in  language  worn  out,  may  be  altered  to 
words  of  common  use.  This  is  repeating  part 
of  their  Eighth  Objection.  Their  instances 
are  <  Aread*  used  in  tbe  gospel  for  Monday  and 
Wednesday  before  Easter.  'And  then  opened 
he  their  wits,'  in  the  gospel  for  Easter  Tuesday. 

*'  14.  That  no  portions  of  the  Old  Testa- 
ment, or  of  the  Acts  of  tbe  Apostles,  be  called 
episdes,  and  rend  ais  such. 

"  15.  That- the  phrase  in  several  offices 
which  presumes  oil  persons  ivithin  the  commu- 
nion of  the  church,  regenerated,  converted, 
and  in  an  actual  state  of  grace,  may  be  re* 
formed :  For  considering  the  want  of  et;clesi« 
astical  discipline,  confessed  in  the  Commina- 
tion,  such  a  supposition  is  more  than  tbe  ut*- 
most  charity  can  admit. 

'*  16.  That  the  petitions  in  the  prayers  might 
have  a  more  orderly  connection,  and  tbe  forma 
carried  on~to  a  more  competent  length :  That 
this  method  would  be  more  to  edification,  and 
gain  farther  upon  the  people's  esteem. 

**  Under  this  head,  they  are  somewhat  more 
particular : 

'*  And  first,  They  charpe  the  collects  with 
being  generally  too  short,  many  of  them  cfm* 
sisting  but  of  one,  or  at  most,  but  of  two  sen-* 
tences  of  petition.  That  they  are  generally 
prefaced  with  a  repeated  mention  of  the  name 
and  attributes  of  God,  and  presently  concluded 
with  the  name  and  merits  of  Christ.  That  by 
this  disposition  of  the  service,  many  unneces-> 
sary  brenks  are  occasioned  :  And  that  when 
many  petitions  are  to  be  offered  at  the  same 
time,  these  interruptions  are  neither  agreeable 
to  scriptural  examples,  nor  suited  to  the  gravity 
of  that  holy  duty. 

"Secondly,  They  object  the  prefiices  of 
many  collects  have  no  clear  and  direct  refer- 
ence to  the  following  petitions.  That  the  pe- 
titions are  put  together  without  due  6rder  or 
natural  connection,  and  failing  short,  instead 
of  being  suitable  to  the  occasions  for  which 
they  are  used,  seem  to^iave  been  the  effect  of 
chance  and  inadvertency.  It  is  therefore  de* 
sired,  that  instead  of  those  discontinued*  col- 
lects there  may  be  one  methodical  and  entire 
form  of  prayer  compoted  out  of  raai^  of  them. 
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"  17.  Tbej  observe  the  public  liturgy  of  a 
church  ought  to  comprvhend  the  sum  of  ail 
such  sins  as  are  ordinarily  to  be  confessed  in 
firayer :  And  take  in  such  petitions  and  thanks- 
givings as  are  commonly  to  be  put  up  by  the 
church :  And  that  the  Cntechisms,  or  publio 
systems  of  doctrine,  should  contain  a  brief  ab- 
stract of  all  such  doctrines  as  are  necessary  to 
be  beheved :  And  the  points  should  be  set 
down  in  a  clear,  expiicic  manner.  And  here 
they  protend  the  liturgy  is  detective  as  to  all 
these  matters. 

'*  I.  Say  they,  there  is  no  preparatory 
prayer,  in  the  beginning  of  the  service,  for 
God's  assistance  and  acceptance;  and  yet 
many  collects  in  the  middle  of  the  worship, 
have  little  or  uotiiing  else. 

**  2.  The  Confession,  as  tliese  ministers  con- 
tinue, is  very  defective :  Original  sin  is  not 
clearly  expres^eil,  nor  the  number  of  actual 
aios  with  their  aggravations  sufficiently,  en- 
larged on.  That  the  form  goes  too  much  upon 
generals  :  Whereas  confession  being  an  exer- 
cise of  repentance,  ought  to  be  more  particular. 

<<  3.  They  complain  of  a  great  defect  in  the 
forms  of  public  thanksgiving.    And, 

*<  4.  They  object  the  whole  bbdy  of  the 
Common  Prayer  is  too  much  ^vrapt  up  in  ge- 
nerals :  As,  '  To  be  kept  from  all  evil,  tVom  all 
<  enemies,  from  all  adversity,  that  wc  may  do 
'  God's  will,'  &c.  without  dilating  upon  the 
particulars  included.  ^ 

**  5.  They  pretend  the  Catechism  is  defec- 
tive in  many  necessary  doctrines,  and  that 
some  of  the  essentials  of  Christianity  are  not 
]scntioned,  unless  in  the  creed. 

**  18.  They  alledge  the  Liturgy  enjoins  the 
use  of  several  ceremonies,  which  ftotn  the 
time  of  the  first  reformation  have  been  judged 
unwarrantable  by  divers  learned  and  pious  men. 

**  The  impositions  complained  uf  are,  First, 
The  enjoining  the  use  of  the  surplice.  Second- 
ly, That  none  may  baptise  or  be  baptised, 
without  the  transient  image  of  the  cross,  which 
basat  least,  they  say,Hhe  appearance  of  a  saora- 
meot  of  human  institution.  Thirdly,  The  en- 
joining the  posture  of  kneeling  at  receiving  the 
Xx>rd's  Supper.  And  here  they  cite  the  autho- 
rity of  our  Saviour  and  his  Apostles  for  a  diffe- 
rent.gesture  :  And  that  the  Church  of  England 
contradicts  the  practice  of  the  Catholic  Church 
for  several  ages,  and  runs  counter  to  the  ca- 
nons of  the  most  venerable  synods.  And  last- 
ly, that  the  weight  of  these  impositions  are 
itill  made  more  burthensonie  by  the  canons 
requiring  the  clergy  to  suhscribe  their  lawful- 
ness.'' 

To  these  Exceptions  the  Commissioners 
who  represented  the  Church  of  England  re- 
turned an  Answer ;  part  of  which  shall  be  laid 
before  the  reader. 

**  1.  The  Presbyteritn  ministers  objected  the 
Liturgy  had  all  along  given  dissatisfaction  to 
several  persons  of  piety  and  learning ;  to  this 
the  episcopal  divines  returned,  That  the  pas- 
lagei  complained  of  in  the  Liturgy  ought  tu  be 


evidently  proved  unlawful,  before  any  altera- 
ti<^n9  can  be  demanded.  That  it  is  no  argu- 
ment to  say  a  great  many  pious  persons  scruple 
the  use  of  it,  unless  it  can  clearly  be  made  out 
the  Liturgy  has  given  just  ground  for  such  scru- 
ples. For  otlierwise,  if  the  bare  pretence  of 
scruples  is  a  sutbcient  plea  to  discharge  its 
from  obedience,  nil  law  and  order  can  signify 
nothing.  To  this  they  add,  that  if  the  liturgj 
should  be  altered  as  the  Ministers'  Paper  re- 
quires, the  generality  of  the  soberest  and  best 
members  of  the  Church  of  England,  would  have 
just  cause  of  disgust.  For  thai  such  an  altera- 
tion would  imply  a  concession,  that  this  Litur- 
ey  was  an  intolerable  burthen  upon  tender 
consciences,  and  a  usage  -plainly  superstitious  t 
For  these  are  the  pretences  suggested  for  axt 
alteration.  Now  the  granting  all  this,  must 
infer  the  justifying  those  who  have  separated 
from  it,  and  the  condemning  all  those  who  liave 
adhered  to  it,  with  the  hazard  and  loss  of  lives 
and  fortunes.  Af^er  this  introduction,  they 
proceed  to  give  an  answer  to  the  first  general 
proposal,  and  affirm^  that. the  English  reformers 
had  been  careful  to  put  nothing  into  tbe  Litur- 
gy, but  what  is  either  evidently  the  word  of 
God,  or  has  been  generally  received  by  tha 
Catholic  Churcb.  To  the  next  proposal  they 
answer,  that  great  care  must  be  taken  to  sup» 
press  private  conception  of  prayer,  both  be- 
fore and  after  sermon :  That  otherwise  private 
opinions  will  be  brought  into  pulpit-prayers. 
For  what  else  can  be  expected,  if  private  pep- 
sons  may  have  the  liberty  of  making  public  de- 
votions r 

"  To  that  part  of  tlie  proposal  that  prayers 
may  consist  of  nothing  doubtful  or  questioned 
by  pious,  learned,  and  orthodox  persons :  The 
episcopal  divines  reply.  That  since  it  is  not  de- 
fined and  ascertained  who  those  orthodox  per- 
sons are,  they  must  either  take  all  those  for 
orthodox  persons  who  have  the  assurance  to 
aihrm  theftiselves  such :  And  if  so,  the  demand 
is  unreasonable.  For  some  who  deny  the  divi- 
nity of  the  Son  of  God,  will  stile  themselves 
orthodox,  and  yet  there  is  no  reason  we  should 
part  with  an  article  of  our  creed  for  their  satis- 
faction. Besides,  the  proposal  requires  an  im- 
possibility. For  there  never  was,  nor  ever  will 
be,  any  prayers  couched  in  such  a  manner,  as 
not  to  be  questioned  by  some  people  who  call 
themselves  pious,  learned  aad  orthodox.  Bui 
if.by  orthodox  is  meant  only  those  who  adhere 
to  scripture,  and  tbe  Catholic  consent  of  aoti* 
quity,  they  are  not  of  opinion  that  any  part  of 
the  English  Liturgy  has  been  questioned  by 
such. 

''  To  the  general  objection  of  the  English 
service  being  loaded  with  church-pomp,  ima- 
gery, many  superfluities,  and  reviving  obsolete 
customs  :  To  this  they  answer.  That  if  tkiese 
generals  are  intended  to  be  applied  to  the  Li- 
turgy, they  are  gn>«8  calumnies,  and  a  contra- 
diction to  the  cof'fession  of  these  very  Minis- 
ters in  the  latter  part  of  their  Exceptions.  But 
if  no  applJcariou  is  intended,  they  are  foreign 
to  the  purpose,  and  therefore  it  had  been  more 
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pnidciioe  and  candour  not  to  ha^e  meDtioned 


To  go  DO  with   the  Church  CommissionerSy 
bo  need  not  be  mentioned  at  everj  Article. 

*  It  was  the  wisdom  of  our  Retbrmers,  say 
.  to  draw  up  such  a  Liturgy  as  neither  Ito- 

laaniats  nor  Protesuots  could  ju»tly  except 
against:  And  iberefore,  as  the  first  never 
charged  it  with  any  positive  errors,  but  only 
with  the  want  of  something  they  conceived  ne- 
oeaqary,  so  was  it  never  found  fault  with  by 
duae  properly  distinguished  by  the  name  of 
Protestants;  that  is,  those  of  the  Augustan 
Confession.  And  as  for  others  who  have 
brottgbt  the  church  ser\'ice  into  dislike  with 
aome  people ;  this  practice  of  their*s  has  been 
their  fiiok  and  their  sin:  So  that  to  uree  the 
present  state  of  afiairs  as  an  argument  why  the 
nook  should  be  altered,  is  by  no  means  reason- 
able. To  do  ihis  would  be  to  gratify  these 
ncn  in  au  error,  and  make  their  own  unwar- 
nniable  conduct  an  advantage  to  them. 

**  Tne  third  and  fourth  Proposals  may  go  to- 

Setber ;    the  demand  in  both  being  against  re- 

spi^isab   and  alternate    readings    in    hymns, 

pnfansy  &c.     And  that  upon  such  a  motive  as 

really  rather  proves  the  necessity  of  continuing 

them  in  their  present  condition.    They  would 

take  these  usages  away,  because  they  do  not 

adify :  Now  for  this  very  reason,  they  ought  to 

be  kept  on.  .  For  that  they  do  edify,  is  plain, 

if  not  by  informing  our  understandings,  (the 

prayers  and  hymns  being  never  made  for  a  Ca- 

icchtsm)  yet  by  quickening,  keeping  up,  and 

vutiog  oor  devotion,  which  is  apt  to  sleep  or 

{row  languid,  in  a  long  continued  prayer.    Our 

edification  therefore  is  best  consulted  by  being 

called  on  and  awakened  by  frequent  Amens : 

by  being  excited  by  mutual  exultations,  peti- 

lioas  ami  holy  emulations,  which  of  us  shall  go 

iwtbest  in  shewing  his  own  zeal  for  the  glory 

of  God,  or  contribute  most  to  that  of  others. 

For  this  purpose  alternate  reading,  repetitions 

aid  responses,  are  far  more  serviceable  than  a 

long  tedioos  prayer.     Nor  is  this  our  opinion 

only,  hot  the  jodpaent  of  former  ages,  as  ap* 

pean  by  the  practice  of  the  Jewish  and  ancient 

Cfaristian  cbnrches. 

*  But  the^  Demandants  object,  this  custom 
dashes  with  the  Scripture  :  That  these  inspired 

writings  declare  the  minister's  being  appomted 

^  the  congregation  in  public  prayers :    That 

^  people's  part  is  only  to  alteiid  with  silence, 

fad  signify  their  assent  by  saying  Amen.  Now 

^  thcM  gentlemen  mean,  that  the  people  in 

Nihc  SCI i ices  mnst  oAly  say  the  word  Amen, 

^  hare  no  -text  to  prove  tbpir  assertion.    Be- 

iM,  they  themselves  |]|nctffe  the  direct  con- 

i»ry  ia  one  of  their  principiil  parts  of  worship  : 

demean  their  singing  of  psalms,  where  the 

po^  ba^  as  great  a  part  as  the  minister. 

Aov  if  ibis  may  be  done  m  Hopkins's,  why  not 

■  Dtvid's  Psalms  ?    If  in  metre,  why  not  in 

Pfose?  If  in  a  Psalm,  why  not  in  a  Liiany  ? 

^  Farther,  it  is  desired  that  nothing  should.be 
'^  die  Utaigy  which  so  much  as  seems  to  conii- 
*BHKe  the  obstrvatiou  of  Ltnt^  aa  a  religious 
^ou  TI. 


fast :  This  is  requested  as  an  expedient  for 
peace,  and  is  in  effect  to  desire  our  church 
mny  shew  herself  contentious  for  the  sake  of 
peace,  and  divide  from  the  Catholic  Churchy 
that  we  may  correspond  the  closer  at  home, 
and  live  at  unity  among  ourselves.  But,  St. 
Paul  reckons  those  contentious,  who  oppose 
the  custom  of  the  churches  of  Ood.  Now 
that  the  religious  observation  of  Lent  was  a 
custom  of  the  churches  of  God,  appears  by  th^ 
testimonies  of  the  Fathers.  This  demand 
therefore  has  no  tendency  .  to  peace,  but  dis* 
sention.  And  here  the  fasting  forty  days  may 
be  practised  in  imitation  of  our  Saviour,  not- 
withstanding what  is  objected  to  the  contrary. 
For  thoui;h  we  cannot  reach  up  to  his  divinity, 
follow  him  pcssibus  teguiSt  and  abstain  wholly 
from  meat  for  so  loni;  a  time,  yet  we  may  fast 
forty  days  together,  either  as  Cornelius  did,  till 
three  o'clock  in  the  afternoon,  or  till  noon,  as 
St.  Peter  did,  or  at  least  we  may  come  up  to 
Daniel's  fast,  and  forbear  entertaining  our  pa« 
late :  And  thus  far,  without  question,  it  is  pos- 
sible for  us  to  imitate  our  Lord,  ^or  does 
the  act  of  parliament,  6  Eliz.  forbid  fastinf^.  ia 
this  manner,  or  upon  tlie  view  ahovemention- 
ed  :  We  dare  not  suppose  the  parliament  had 
any  intention  to  prohioit  a  custom  commanded 
by  the  Church  of  Christ.  Neither  does  the 
act  determine  any  thing  about  a  Lenten  fast^ 
but  only  provides  for  the  increase  of  the  navy, 
and  encouraging  the  fishery  upon  that  score. 
Besides,  we  must  not  interpret  one  statute  so 
as  to  msike  it  clash  with  another.  Now  the  Ist 
of  Eliz.  cap.  2,  still  in  force,  confirms  tha. 
whole  Liturgy,  and  by  consequence  the  reli- 
gious keeping  of  Lent :  and  this  with  a  severe 
penalty  upon  all  those  who  speak  in  deroga* 
tion  of  any  part  of  the  Common- Prayer.  And 
therefore  that  other  act  of  5  Eliz.  cap.  S,  must 
not  be  interpreted  to  a  counter  sense,  and  as 
if  it  prohibited  the  religious  keeping  of  Lent. 

"  The  observing  Saints-Days  is  not  enjoined 
as  of  divine,  but  of  ecclesiastical  institution : 
that  therefore  it  is  not  necessary  they  should 
have  any  particular  appointment  in  Scripture  z 
their  being  useful  for  the  promoting  piety,  aad 
serviceable  to.  the  fLenend  end  recommended 
in  holy  writ,  is  sufficient  for  this  purpose. 
That  the  observation  of  these  solemnities  was 
a  primitive  custom,  appears  by  the  Rituals  and 
Liturgies,  by  the  consentient  testimony  of  an- 
tiquity, and  by  the  ancient  Translations  of  the 
Bible:  for  instance,  hy  the  Svriac  and  £tliio«- 
pic  versions,  where  the  lessons  appointed  for 
holy  days,  are  particularly  marked.  Now  the 
former  of  these  Translations  comes  near  the 
apostolic  age.  Farther,  our  Saviour  himself 
kept  the  feast  of  the  Dedication,  which  was  a 
solemnity  of  the  church's  institution.  And 
(he  chief  basiness^of  these  days,  being  not  for 
feasting,  not  for  entertainment  and  diversion^, 
but  the  exercise  of  holy  duties,  they  are  more 
properly  Called  holy  diiys  than  festivals  :  and 
though  they  are  all  of  a  resembling  nature, 
it  cannot  be  inferred  they  all  require  an  equal 
regard.  Aa  for  (he  ptople,  they  may  be  in* 
»    D 


85] 


STATE  TRIALS  13  Champ*  IL  1881. — Cffif^renee  m  the  Smeg, 


(W 


flulged  working  after  evening  servics,  if  aaUxH 
tity  shall  tbkik  fit.  The  other  nzme^  excepted 
figaiast,  stand  in  the  Kalendar,  not  tliat  tbey 
ibould  be  kept  as  holy  days,  but  upon  the  score 
of  their  being  useful  for  preserving  the  memo- 
ries of  some  eminent  persons  :  they  are  like^ 
wise  serviceable  for  leases^  law-days,  &c. 

"  Their  proposal  touching  the  gift  of  prayer, 
makes  the  Liturgy,  in  effect,  whally  insignifi- 
cant :  for  what  else  can  be  the  consequence, 
if  every  minister  may  put  in,  and  leave  out  at 
discretion?  As  for  the  gift,  or  rather  the 
spirit  of  prayer,  it  consists  in  the  inward  grac^ 
cmT  the  Holy  Spirit,  and  not  in  extemporary  ex- 
pressions :  such  unpremeditated  effusions  are 
Only  the  effects  of  natural  parts,  of  a'  voluble 
tongue  and  uncommon  assurance.  But  if 
there  is  any  such  gfft  as  is  really  pretended, 
this  extraordinary  Qualification  mqst  be  subject 
to  the  prophets  and  the  order  of  the  church. 

**  Considering  the  mischief  coming  by  im- 
pertinent, ridiculous,  and  sometimes  seditious, 
wicked  and  blasphemous  expressions,  under 
pretence  of  giving  libe|;ty  for  exercising  the 
|pft  of  prayer;  considering  the  honour  ofGod 
is  so  highly  injured,  and  religion  suffers  so 
much  this  wajr,  it  is  reasonable  those  who 
desire  such  an  indulgence  in  public  devotions, 
riiould  first  give  the  church  security,  that  no 
private  opinions  should  be  put  into  their  prav- 
crs :  and  that  nothing  contrary  to  tlie  ^tb, 
should  be  uttered  before  God,  or  offered  up  to 
him  in  the  church.  To  prevent  which  mis- 
chiefs, the  former  ages  knew  no  better  way 
than  forbidding  the  use  of  a^y  prayers  in  public, 
excepting  such  as  were  prescribed  by  public 
authority. 

"  Tbe  Presbyterians  objections  against  the 
obsolete  languace,  and  mistaken  sense  in  the 
Translation  nsed  in  the  Liturgy,  are  all  true, 
and  all  amended. 

''The  Church  Commissioners  proceed  to 
<;onsider  their  Exceptions  against  reading  Apo- 
dhryphal  lessons  in  the  church.  And  here  they 
observe,  the  Presbyterians  demand  an  altera- 
tion upon  such  grounds  as  would  exclude  all 
Sermons  as  well  as  the  Apocrypha.    Their  ar- 

Sument  is,  the  holv  Scriptures  contain  all 
bings  necessary  with  reference  both  to.  belief 
and  practice.  This  plea  is  returned  upon  them 
with  a  dilemma:  if  the  inspired  writing9,  say 
|he  Church-Commissioners,  are  so  compre- 
hensive, to  what  purpose  are  there  so  many 
imneoessary  Sermons  ?  Why  have  we  any  thine 
more  than  the  reading  of  Holy  Scriptures  r 
But  if  notwithstanding  the  sufliciency  of  the 
Old  and  New  Testament,  Sermons  are  neces- 
sary, there  is  no  reason  why  these  Apocryphal 
chapters  should  not  be  reckoned  equally  use- 
ful: for  most  of  them  deliver  excellent 


courses  and  pireoepts  of  tnm-ality :  and  it  is 
much  to  be  wished  the  seruAis  of  these  minis- 
ters were  no  worse :  if  they  are  afraid  these 
books  may  by  this  regard  come  up  to  an  equal 
authority  with  the  Canon  ;  the  cnurcb  has  se- 
cured them  against  this  apprehension,  by  call- 
ing them  Apocryphal ;  now  it  is  the  church's 


testimony  which  teaches  as  to  make  this  di%» 
tinction.  And  lastly,  to  leave  out  these  Apo* 
cryphal  lessons,  were  to  cross  upon  the  practice 
of  former  ages. 

**  That  the  minister  should  not  read  the 
communion  service  at  tl»e  commpnioo-table^ 
is  not  reasonable  to  demand,  since  it  was  the 
practice  of  all  the  Primitive  Church  :  and  if 
we  do  not  govern  ourselves  by  that  golden 
rule  of  the  Council  of  Nice,  **  Let  ancient  cus* 
toms  be  continued/'  unless  reason  plainly  re« 
quires  the  contrary,  we  shall  give  offence  to 
sober  Christians  by  a  causeless  departure  from 
Catholic  usage,  and  put  a  greater  advantage  in 
the  hands  of  our  adversaries,  than  it  is  to  be 
hoped  our  brethren  the  Dissenters  would  wiU 
lingly  allow.  As  for  the  priest's  standing  ac 
the  Communion-table,  it  seems  an  invitation 
to  the  holy  Sacrament,  and  reminds  us  that  it 
is  the  duty  of  some  of  us  at  least,  to  receive 
every  Sunday  :  and  though  we  happen  to  neg« 
lect  our  duty,  it  is  fit  the  church  should  suggest; 
recollection,  and  keep  her  standing.  « 

*'  It  is  not  reasonable  the  word  Minister 
should  only  be  used  in  the  Commoo-Prayer  s 
for  since  some  parts  of  the  Liturgy  may  be  pecw 
formed  by  a  deacon  and  others,  such  as  Abso- 
lution and  Consecration,  by  none  under  the 
order  ef  a  Priest,  it  is  fit  "soine  such  word  as 
Priest  should  be  used  for  those  o£Bces  whida 
are  appropriated  to  his  character:  the  terns 
Minister  being  of  too  low  and  lax  a  significa« 
tion  for  this  purpose.  The  word  Curate  like* 
wise  signifies  those  who  are  entrusted  by  the- 
bishop  with  the  cure  of  souls,  and  therefore 
very  nt  to  be  used.  Sunday  being  a  very  an- 
cient distinction  of  the  day  upon  which  our 
Saviour  rose  from  the  dead,  there  is  no  reason 
that  name  should  be  disused. 

^' Singing  of  Psalms  in  metre,  continue  the* 
Churcb^ommissioners,  b  no  part  of  tJie  Li« 
turgy,  and  by  consequence  no  part  of  our  com- 
mission. 

'<  In  answer  to  the  15th  objection,  they  al- 
ledge,  that  the  church's  phrase  in  her  prayers, 
is  DO  more  offensive  than  St.  Paula :  this 
apostle  in  his  epistles  to  the  Corinthians,  Gala- 
tians,  and  others,  calls  them  in,  general  the 
Churches  of  Ood  sanctified  in  Christ  Jesus, 
and  Saints  by  their  vocation.  And  yet  amongst 
these,  there  were  many,  who  upon  the  score  of 
their  open  irregularities,  could  n^t  properlj 
be  stiled  such:  however,  St.  Paul  deoomi* 
nates  the  whole  from  the  greater  part,  and 
puts  the  rest  in  mind  of  their  profession,  what 
they  have  undertaken  in  their  baptism,  and 
the  privikyes  end  honourable  distinctions  to 
which  that  Sacrament  has  given  them  a  title. 

**  As  to  the  connexion  of  the  parts  of  the 
LitQi|ty,  it  is  conformable  to  the  example  of 
tbeCburehes  of  God,  and  has  as  •much  co- 
herence as  usually  occurs  in  many  petitions  of 
the  same  Psalm.  And  the  method  of  these 
offices  they  mast  believe  to  he  admirable  and 
beyond  exception,  till  the  Presbyterians  can 
surest  a  better,  which  is  not  yet  done. 

**  The  Collects,  by  their  brevity,  are  beat 
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Vcm  these,  reply  the  Chnrch-Commissiooerty 
are  ahnost  the  verj  terms  in  the  Lord's  Prayer. 
So  that  they  nSiMt  reform  that,  before  they  caik 
pretend  to  mend  our  Licarr|rin  these  petitions." 
The  principal  demand  of  (he  Presbyterians^' 
wasy  **  That  those  which  impose  any  ceremo- 
nies, especially  the  surplice,  ttie  sign  of  tba^ 
cross,  and  kneeling,  might  be  abrogated.  Their 
reasons  for  this  demand,  are  these. 

**  t.  It  is  doubtful,  as  the  Presbyteriant 
aigne,  whether  God  has  empowered  men  t» 
impoM  sodk  sipiBcant  signs.  For  though  they 
call  them  significant,  they  hare  no  real  good^ 
ncss  in  the  judgment  of  the  imposers  iheoH 
sehres :  for  they  call  them  thin^  indiflfereot, 
and  therefore  they  cannot  fall  under  St.  Pnurt 
roleof  Osmia  deeenierf  neither  are  they  sni^ 
able  to  the  simplicity  of  gospel  worship. 

'<  f .  Became  it  is  a  violation  of  the  royalty 
of  Christ,  and  an  impeachment  of  his  laws  as 
insufficient.  Their  other  two  reasons,  drawn 
from  tlieir  being  scrupled  by  sei'eral  learned 
and  orthodox  men  ;  and  giving  occasion  to 
divisions  and  persecution,  have  been  mentionecT 
already.*^ 

The  Chnrch-Commissioners,  before  they  an« 
swer  particularly  to  these  reasons,  premise  some 
general  rales  for  supporting  their  following  dis- 
coarse. 

"  1.  They  observe,  that  God  has  not  only 
given  a  power,  but  likewise  commanded  the 
imposing  whatever  shall  be  truly  decent  and 
becoming  his  public  service.  1  hat  after  St. 
Paul  had  laid  down  some  particular  rules  for 
praying,  thanksgiving,  proDhe»yine,  &c.  he 
oooclodes  with  this  general  precept,  let  all 
thinip  be  done  U^i^i^,  in  a  decent  manner: 
and  that  there  may  be  uniformit3f  in  these  cir* 
comstances  of  decency,  the  apostle  adds,  let 
there  be  a  wC|^,  a  Aile,  or  canen  for  that 
purpose. 

'<  S.  Superiors,  not  inferiors,  matt  be  judged 
of  what  is  decent  and  convenient :  tho^  who 
have  authority  to  order  that  every  thing  be 
dpne  decently,  must  of  necessity  first  judge  of 
the  quality  of  things. 

**  8.  These  rain  for  decency  made  and  en* 
joined'  by  superiors,  ought  to  be  obeyed  by 
ittforiors,  till  it  i^  made  as  clear  that  they  are 
not  bound  to  ohev  in  the  particular  case,  as  it 
is  evident  in  general,  that  it  is  their  duty  to 
obey  their  superiors :  for  if  the  exemption 
from  obedience  is  less  clear  than  tlie  comawnd 
to  obey,  it  most  lie  sin  not  to  obey. 

*'  4.  Pretence  of  conscience  is  no  discharge 
from  obedience,  for  the  law,  «» long  ss  it  con* 
cinues,  binds  to  obi  dience  ':  it  is  the  apostle's 
doctrine, '  Ye  most  needs  be  s'object.'  As  to 
the  pretence  of  a  tender  or  reluctant  conscience, 
this  plea  can  never  di»ahle  the  Jaw  :  for  it  nei* 
ther  takes  awsy  tlie  authority  of  the  leftislator, 
nor  makes  the  matter  of  the  law  unlawful.  Be- 
sides, if  pretence  of  conscience  was  a  Sufficient 
eicuse  Utt  non-obedience,  laws  would  figni^ 
nothing;  for  every  body  might  pretend  this 
plea;  which  if  allowed,  anarchy  and  ^o&fosioo 
must  iiiaf  itaUy  follow. 


Is  devotion,  and  reaemble  those  sbmt, 
kst  pievBleot  prayers  in  Scriptura,  *  Lord  be 
■aaU  to  aw  a  smner.'  '  Son  of  David  have 
ma^  sa  as.'   */  Lord  increase  our  faith.' 

Alter  tliisy  proteedin^  to  the  remainder  of 
ckobjecKkMi,  they  subjom,  **  We  cannot  imn- 
fise  vhy  the  rapeated  name  and  mention  of 
Ik  attnbotes  of  God,  slionld  not  be  most  ao- 
ceptdile  to  any  person  raliaioosly  disposed ;  or 
mw  this  repetition  sboold  seem  any  burthen, 
■BOS  Darid  magnified  one  attribute  of  God's 
flMrcj  six  and  twenty  times  together.    Nor 
em  »e  oeaosive  why  the  name  and  merits  of 
AoasikooU  be  leas  comfortable  to  us  than  to 
Araer  ssiats  and  martyrs :  and  since  the  hopes 
sf  sbcuaiag  oor  petitions  ara  founded  upon 
ikesttribates  of  God,  such  prefocas  of  prayers 
sisre  taken  fimn  the  divine  perfeotiocis,  are 
ist  IS  ke  censored  aaonsaitable  and  casual, 
iht^tksy  sboold  have  no  special  reforence 
to  die  ibttowing  petitions.'' 

FroD  kence  ther  advance  to  tha  17th  ex- 
optios:  **  And  whereas  it  was  oljected  there 
*si  BO  preparatory  prayer  in  oor  Liturgy  for 
Crfs  ssrirtsnce  or  acceptance,  they  answer, 
this  b  plain  misreporcing  the  Common-Prayer. 
Fir  kcsides  a  prepnratory  exhortation,  there 
iRieferal  prayera  opob  the  beads  in  which  it 
apnisBded  they  are  deficient.  The  instances 
ntlkeis; '  Dcspise.not,  O  Lord,  homble  and 
eoMiite  beaits.^     <  That  those   things  may 

Seliiaithat  we  do  at  this  present.'  *  O 
spea  our  lipa,'  &c. 
"is  10  the  Pre^yterians  objection-  against 
the  Cbardi's  Confession  being  coached  in 
paanl  terms,  the  episoopal  divines  answer,  that 
tliiiBrstksra  pericction,  than  a  disadvantages 
tbt die oflioes are intmided  for  common  use: 
tegaersl  services  vroold  cease  to  be  such, 
^inoeoding  to  particulara.  To  come  closer 
to  tbe  csK :  iHioD  confession  of  sms  is  general, 
l^pnawnHiyand  must  join  in  it,  considering 
n  any  thinp  we  offend  all.  But  if  the  enn- 
^nttiuisfsin  was  particnhir,  it  would  not  be 
nadlnittdto  the  use  of  the  congregation  : 
"( it  nay  weH  be  aopposed  to  happen,  that 
nni  parsons  may  by  God's  grace,  have  been 
P'**^^  from  several  of  those  sins  recited  : 
ii^lhnebre  by  confessing  themselves  guilty, 
vj  aoskfte  to  God  Almighty,  and  thus  stand 
to  Mai  of  a  new  ooafesaion.  As  for  original 
r*tt^cooccive  it  sufficiently  acknowledged 
f'^<»nch*s  confessina,  that  •  without  God's 
^  W|S  oor  fiailty  cannot  oat  fiiU ;  and  that  our 
^^ttolastore  can  do  no  good  thing  without 

1^>Mieress  tbe  Presbyterians  complained 
|[weamt  of  stated  forms  for  several  public 
^toaoss;  tbe  Charch-Commissioiiers  answ^, 
P**  not  coosdons  of  any  such  defect : 
T^^v^^sny  soch  thing  can  be  made  good, 
•^"^■wii  will  provide  acoMingly. 

ibeDiKQters^mplain,  tbe  Litorgy  |oes 
Jto  asdi  opon  generab,  in  their  applications 


r^^*  pace  and  protection,  and  instance 
T^oiHcssions ;  *  That  we  may  do  God's 


^'t^iasay  behepc  imi  aU  evil. 
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5.  ''  Tboogh  charity  moves  for  conpasuon, 
and  mav  dispose  superiors  to  relieve  tliose  that 
are  reaUy  over  scrupulous  and  perplexed ;  ye(  we 
must  not  break  God's  command  out  of  good  na- 
ture :  and  therefore  we  must  not  suffer  the  pub- 
lic service  to  be  indecently  or  disorderly  per- 
£>nned,  for  the  ease  of  tencler  conbciences.  | 
^'  Having  premised  this  general  answer,  the 
church  commissioners  proceed  to  argue  that 
those  things  which  they  call  iudifierent> because 
neither  expressly  commanded,  nor  forbidden  by 
God  Almighty,  have  something  of  natural  pro- 
portion, goodness  and  decency  in  them ;  and 
for  this  reason  they  are  imposed :  Thus  by  St. 
Paul's  rule,  aud  many  others  in  scripture,  an* 
thority  is  given  to  governors,  to  impose  signs, 
vhtch  certainly  are  never  the  worse,  because 
they  carry  a  signification  of  decency  and  re- 
gard. On  the  other  side,  if  the  chnrch  should 
enjoin  the  use  of  ceremonies  which  were  wholly 
insignificant ;  such  an  exercise  of  power  might 
rather  be  questioned. 

3.  "  To  make  such  laws  upon  the  score  of 
decency  is  no  violation  of  Christ's  royalty :  it  is 
only  exercising  a  branch  of  that  authority  grant- 
ed to  his  church :  and  therefore  disobeying  such 
commands  of  superiors,  is  a  plain  opposiuon  to 
his  sovereignty.  Farther,  niaking  laws  for  the 
sake  of  decency,  does  by  no  means  imply  a 
obarj^e  of  insufficiency  upon  our  Saviour's  insti- 
tutions. For  it  is  evident  by  the  precepts  them- 
selves, that  our  Saviour  never  intended  to  de- 
termine every  minute  circumstance  of  time, 
place,  and  manner :  he  onl^  commanded  the 
substance  of  religious  duties  m  general,  and  di- 
rected to  the  right  ends  of  the  performance.  As 
to  other  matters,  our  Lord  left  every  man  to  the 
suggestions  of  reason  for  private  services ;  and 
appointed  governors  of  the  church  to  determine 
such  particularities  for  the  public.  Thus  for 
instance,  our  Saviour  commanded  prayers,  ^t- 
iog,  &c.  But  time  and  place  for  these  duties 
are  undetermined.  Thus  bv  parity  of  reason- 
ing, to  make  laws  for  regulaung  the  points  of 
decency,  is  no  imputation  upon  his  economy ; 
for  it  is  plain  it  was  not  his  design  to  state  these 
matters.  He  has  left  us  governors  for  this  pur- 
pose :  their  commission  is  express  to  all  ima- 
ginable advantage:  <  As  my  Father  sent  me,  so 

*  send  I  you.     Obey  those  that  have  the  rule 

*  over  you.'  He  has  likewise  told  us,  that  if  we 
will  not  hear  his  church,  we  must  be  reckoned 
no  better  than  heathens  and  publicans. 

**  And  whereas  the  non-conformists  plead 
they  cannot  obey  the  commands  of  the  church 
for  fear  of  violaiing  the  precept,  which  forbids 
adding  to  the  word  of  God.  To  this  the  chui'ch 
commissioners  answer,  These  ministers  do  not 
well  consider,  that  it  is  no  addition  to  the  word 
of  God  to  command  things  for  order  and  de- 
cency, provided  they  are  not  enjoined  as  God's 
immediate  inktfuctions,  but  only  as  regulations 
o£  human  authority.  But  on  the  other  hand, 
to  affirm  that  superiors  are  not  allowed  to  com- 
loaod  things  unforbidden  by  God  Almighty,  is 
ao  undeniable  addition  to  the  word  of  God. 
And  likewise  to  deny  ecclesiastical  or  civil  go* 


vemors  that  power  which  the  scriptures  have 
given  them,  is  diminishing  God*s  word,  which  ia 
no  leM  forbidden  in  the  text  last  mentioned. 

''  And  supposing  some  people  continue  pcr« 
plexed,  and  under  scruples ;  the  church  may 
notwithstanding,  without  sin,  insist  upon  her 
commands  for  complying  with  jleccnt  ceremo- 
nies. And  all  this  without  being  guilty  of  of- 
fending our  weak  brother;  for  here  the  scandal 
is  taken,  and  not  given.  It  is  the  prejudice  and 
mistake  of  the  scrupulous  person  that  disturbs 
himself;  and  thererore  he  may  he  justly  said  to 
lay  the  stumbling  block  in  his  own  way. 

'*  Neither  will  the  case  of  St.  Paul's  not  eat^ 
ing  flesh  if  it  offSended  his  brother,  do  any  ser- 
vice to  the  complainHnts.  For  here  it  must  be 
observed,  the  apostle  speaks  of  things  not  com- 
manded by  God  or  his  church ;  o(  matters 
which  bad  nothing  of  decency  or  significancj 
for  religious  purposes.  And  therefore  in  a  case 
thus  foreign  and  unrelated  to  divine  worship, 
St.  Paul  was  willing  to  resign  his  liberty,  rather 
than  offend  his  brother.  But  if  any  man  should 
venture  to  break  a  just  law  or  custom  of  the 
church,  the  apostle  marks  him  for  a  contentious 
person. 

<<  That  these  ceremonies  have  occasioned 
many  divisions,  as  it  is  pretended,  is  no  more 
their  fault,  than  the  misunderstandings  between 
the  nearest  relations,  accidentally  consequent 
upon  the  preaching  of  the  Gospel,  can  be  iairlj 
charged  on  the  Christian  religion. 

«  After  this  Uiey  proceed  to  justify  the  use 
of  the  surplice  by  alledging,  that  both  reason 
and  experience  may  inform  us,  that  decency  in 
ornament  and  habit  strike  the  senses,  and  ex- 
cite reverence  and  regard :  upon  tliis  view  they 
are  made  use  of  in  the  equipage  of  princes,  and 
in  courts  of  justice.  And  why  then  should  the 
service  of  God  be  refused  this  common  advan- 
tage f  and  to  come  to  the  particular  case,  no 
habit  is  more  suitable  at  holy  ministrations 
than  white  linen  :  It  is  an  emblem  of  purity 
aud  beauty :  angels  have  appeared  in  this  dress, 
and  therefore  what  colour  can  be  more  proper 
for  those  whom  the  scripture  dignifies  with  that 
name?  and  that  this  habit  was  anciently  used  in 
the- church,  we  may  learn  from  St.  Chrysostom. 
'*  The  cross,  continue  these  episcopal  di- 
vines, was  always  used  in  the  church  in  immor^ 
tali  Uivacro.  To  testi^  therefore  our  commu* 
nion  with  the  saints  of  rormer  ages,  as  our  creed 
teaches  us ;  and  to  signify  we  are  not  ashamed 
of  the  cross  of  Christ :  for  these  reasons  they 
conceive  it  proper  this  ceremony  should  be 
cominued,and  cannot  imagine  it  should  trouble 
the  conscience  of  any  person  that  desires  to  be 
satisfied. 

**  Aato  the  posture  of  kneeling,  they  argue 
it  best  becomes  the  solemnity  of  the  holy  Eu- 
charist: That  the^most  valuable  blessings  ought 
to  be  received  witfafthe  greatest  marks  of  reve- 
rence and  submission.  That  postures  of  fami- 
liarity are  not  acceptable  to  God-  Almighty 
upon  so  solemn  an  occasion,  may  be  collected 
from  Malachi  L  6,  8.  That  when  the  church 
used  itaading  at  her  pr»yers;  the  manner  of  tth 
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nh  purification.  To  this  the  Church  Commis- 
sioners return,  Tliac  offerings  are  required  as 
well  under  the  Gospel,  as  under  the  Law; 
and  that  when  we  give  thanks  for  special 
blessings  and  delii'erance  from  danger,  it  is  a 
proper  occasion  for  such  religious  acknowledg- 
ments/' 

Besides  the  Exceptions  alreadjr  mentioned  by 
the  NcAi-conformists,  there  were  larger  Additions 
or  new  Forms  referred^o  Baxter's  management. 
This  divine  went  a  ^eat  way  in  his  commission, 
and  drew  up  an  entire  service  which  he  intituled 
the  Reformed  Liturgy.  This  was  read  by  the 
ministers,  and  generally  approved.  The  Clum*' 
mon  Prayer  is  very  much  altered  in  this  compo- 
sition ;  the  additions  and  omissions  are  consi- 
derable ;  and  both  matter  and  form  remarkably 
different.  It  was  laid  before  the  bishops  and 
other  divines  in  the  commission.  In  the  recom- 
mendatory address  before  it,  the  non-conform- 
ists had  the  modesty  to  declare,  that  if  any  of 
those  rules  or  directions  upon  debate  shall  be 
judged  by  the  Commissioners  unneces8a)*y  or 
over-long,  we  shall  be  very  ready  (say  they)  to 
submit  either  to  the  alteration,  or  omission  of 
them.  At  last,  in  the  close  of  their  application, 
they  desire  the  several  particulars  thereof  may 
be  inserted  into  the  respective  pUces  of  the  Li- 
turgy to  which  they  belong ;  and  be  lefk  to  the 
minister's  choice  to  use  the  one  or  the  other, 
according  to  his  majesty's  gracious  Declaratian 
concerning  Ecclesiastical  Affairs. 

About  ten  days  before  the  commission  ex- 
pired, the  non-conformists  desired  a  personal 
conference  with  the  bishops  upon  the  subject  of 
the  papers  exchanged.  This  request  being 
agreed,  three  of  each  party  were  pitched  on  to 
manage  the  dispute :  the  bishops  chose  Dr. 
Pearson,  Dr.  Gunning,  and  Dr.  Sparrow  :  the 
ministers'  managers  were  Dr.  Bates,  Dr.  Ja- 
comb,  and  Mr.  Baxter:*  When  they  n>et,  the 
conference,  through  want  of  order,  frequent  in- 
terruptions, and  personal  reflections,  turned  to 
DO  account. 

«  Time  being  thus  spent  to  little  purpose,  bi- 
shop Cosens  at  last  produced  a  Paper,  contain- 
ing an  expedient  to  end  the  controversy.  The 
principal  thing  in  this  paper  was  a  proposal  to 
put  the  complainants  upon  disiinguishiug  be- 
tween things  they  charged  as  sinful,  and  others, 
which  they  opposed  upon  the  score  of  inexpe- 
diency. The  three  disputants  on  the  ministers* 
side,  were  desired  to  draw  up  their  sense  upoa 
this  subject  against  the  next  morning.  This 
was  accordingly  done  and  delivered,  but  in 
their  own  names  only  :  for  here  they  would  not 
pretend  to  represent  their  party.  In  this  dis- 
course they  clKirge  tlie  Rubric  and  Injunctions 
of  the  Church  with  eight  things,  flatly  sinful  and 
contrary  to  the  word  of  Gfod :  they  are  these ; 
1.  That  no  minister  be  admitted  to  baptize 
without  the  transient  image  of  the  cross.  S. 
Til  at  no  minister  he  permitted  to  reirl  or  pray, 
or  exercise  the  other  parts  of  his  «>tiice  that  dares 
not  wear  a  surplice:  3.  That  none  be  idojitted 
to  Communion  in  the  LordVSupper,  that  dare 
not  receive  it  kneeling;  and  that  all  ministers 
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ceiviog  wtts  more  adorafUium :  That  since  this 
postnre  of  standing  has  been  disused,  and  kneel- 
iag  praciiMd  instecul  of  it ;  since  this  circum- 
ttaoce  is  thus  altered  by  the  church's  appoint- 
■cot,  to  bland  at  the  Communion  now,  when 
ve  kneel  »t  prayers,  would  be  by  no  means  de- 
feat ;  neither  was  it  ever  the  custom  of  the  best 
tunes. 

**  The  Church  Conunissioners  concfude  their 
General  Ai»wer  with  taking  notice,  that  there 
were  ancient  titargies  in  the  church,  as  appears 
pbialj  from  St.  Chrysostom's,  St.  Basil's,  and 
others:  And  the  Greeks,  say  they,  mention  St. 
JaBK»*s,  inacb*o]der  than  the  rest.  And  though 
we  cannoc  trace  entire  liturgies  through  all  the 
centsries  of  Christiahity ;  yet  that  there  w^ere 
foch  in  the  emrliest  ages,  may  certainly  be  con- 
doded  from  the  fragments  remaining  :  such  as, 
SftrsBm  Corda,  &c.  Gloria  Patri,  Benedicite, 
Hytnnits,  Cberobinus,  &c.  Vere  Dignum  et  Jns- 
twn,  &c.  I>oaiinusyobiscum  et  cum  Spiritu  tuo, 
with  several  others;  %ni  notwithstanding  the  li- 
turgies now  extant  may  be  interpolated ;  yet 
where  the  forms  and  expressions  are  agreeable 
to  Catholic  doctrine,  they  may  well  be  presumed 
Ukcdmipted  remainders,  and  primitive  usage; 
especially  since  general  councils  are  silent  as  to 
the  original  of  these  liturgies." 

To  this  Answer  the  Nod- conformists  put  in 
a  long  Reply. 

As  to  their  more  particular  exceptions  against 
the  Rubric  and  the  offices  in  the  CommonPray er ; 
**  In  the  Litany  they  would  have  '  from  all  other 
*  deadly  sin,'  altered  to  '  from  all  other  heinous 
'  sins.'  *  From  sudden  death,'  they  moved 
might  be  changed  to '  unprepared  dyinii;  sudden- 
'  iy/  They  take  check  at  tlie  chuj'ch's  praying 
hr'tH  that  travel,' and  insist  the  expression  may 
he  qualified,  to  '  those  that  travel.'  In  the  office 
fat  the  Visitation  of  the  Sick,  they  except  to  the 
iarm  of  absolution,  press  for  declarative  and 
conditional  expressions ;  as '  I  pronounce  thee 
'absolved  if  thou  dost  truly  repent  and  believe:' 
To  this  the  Church  Commissioners  answer, 
*^  That  the  form  of  absolving  in  the  Liturgy  is 
aiore  agreeable  to  the  scriptures  than  that  which 
tbese  ministers  desired.  For  where  the  apos- 
tles, and  their  successors  the  bishops  and  priests, 
are  commissionated  for  this  purpose,  it  is  de- 
dared,  '  Whose  sins  ye  remit,  they  are  remit- 
ted ;'  not  *  whose  sins  you  pronounce  remit- 
ted ;'  neither  needs  the  condition  be  expressed, 
beioK  always  necessarily  understood. 

**  In  the  office  for  Churching  of  Women,  they 
woold  hare  this  prayer  with  the  responsal  omit- 
ted; O  Lord  save  this  woman  thy  servant; 
Answ.  Which  putteth  her  trust  in  thee.  The 
resson  of  their  exception  is,  That  it  may  hap- 
pen a  womaxi  may  come  to  give,  thanks  for  a 
dnkf  bom  in  adaltery  or  fornication.  But  to 
iIms  the  episcopal  divines  reply.  That  in  such 
cases  she  is  to  do  penaiice  before  she  is  church- 
el  And  which  is  the  last  case  that  I  shall 
ncntion,  they  except  against  the  Rubrics  en- 
jabing  the  woman  to  offer  the  accustomed  of- 
imop : '  this  they  pretend  looks  too  like  a  Je<l- 
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be  enjoioed  to  deny  it  to  soch.  4.  That  mi- 
nisters  are  obliged  to  pronounce  all  baptized 
infants  regenerate  bv  the  Holy  Ghost,  whether 
they  arc  children  of  Christians  or  not.  5.  That 
ministers  be  forced  to  deliver  the  sacrament  of 
the  body  and  blood  of  Christ  unto  the  unfit, 
both  in  health,  and  sickness,  and  that  with  per- 
sonal application,  putting  it  into  their  hands : 
And  that  such  are  forced  to  receive  it,  though 
against  their  own  wills^  in  the  conscience  of 
their  impenitency.  .  6.  That  ministers  are 
forced  to  absolve  the  unfit,  and  that  in«  abso- 
lute expressions.  7.  That  ministers  are  forced 
to  give  thanks  for  all  whom  they  bury,  as 
brethren  whom  God  has  delivered  and  taken 
to  himself.  And,  8.  That  none  may  be  a 
preacher  that  dares  not  subscribe  there  is  no« 
thin^;  in  the  Common-Prayer- Book,  book  of 
Ordmation,  and  the  39  Articles,  that  is  contrary 
to  the  word  of  God. 

The  most  remarkable  things  in  this  debate 
were  these  two. 

*^  First,  They  had  a  long  argument  about  set- 
tling the  sense  and  application  of  Rom.  xiv.  1, 
t,  S.  *  Him  that  is  weak  in  the  faith,  receive 
^  you,  but  not  to  doubtful  disputations,  hcJ 
Here  the  Presbyterian  ministers  were  the  oppo- 
nents. 

^  In  the  other  part  of  the  dispute,  the  ques- 
tion was.  Whether  it  was  sinful  to  enjoin  mi- 
aisters  to  deny  tlie  Communion  to  those  that 
would  not  receive  it  kneeling?  And  here  the 
episcopal  divines  who  opposed,  urged  *  several 
arguments,  that  thtngis  in  their  own  nature  in- 
different, might  become  necessary  as  to  their  use, 
when  commanded  bv  lawful  authority.  In  this 
debate,  the  episcopal  divines  arguing  thus;  That 
%  command  which  commands  only  an  act  in 
itself  lawful  is  not  sinful.  This  was  denied  by 
Baxter,  upot)  the  score  that  some  unlawful  cir- 
cumstance might  bang  upon  the  command,  or 
because  the  penalty  might  be  over-charged. 
The  opponents  reinforced  their  proposition  thus : 
That  command  which  comroandeth  an  act  in 
itself  lawful,  and  no  other  act  whereby  any  un- 
just penalty  is  injoined,  nor  any  circumstance 
wheuco  directly,  or  per  aceidenSf  any  sin  is 
consequent,  which  the  commander  ought  to 
provide  against,  is  not  sinful.  This  Baxter  de- 
nied, '  because  the  first  act  commanded,  may 

*  be  accidentally  unlawful,  and  be  commanded 

*  by  an  unjust  penalty,  though  no  other  act  or 

*  circumstance  oe  such.'  The  opponents  endea- 
Toured  to  set  the  argument  in  a  stronger  light,  if 
possible .  To  this  purpose  they  improve  their 
proposition  thus :  That  command  which  com- 
mandeth  an  act,  in  itself  lawful,  and  no  other 
act  whereby  any  unjust  penaltv  is  enjoined, 
nor  any  circumstance  whence  ciirectly  or  per 
aeddenif  any  sin  is  consequent,  which  the 
commander  ought  to  provide  against,  hath  in 
it  all  things  requisite  to  the  lav\  fulnc  ss  uf  a 
command,  and  particularly  caniu/t  be  guilty  of 
commandin|(  an  act  per  aceufem  unlawful,  nor 
of  comraandmg  aii  act  under  an  unjust  penalty. 
This  proposition  was  denied  by  Ba&ter  for  ms 
reasooft  last  mentioned.'' 


And  thus  the  Cooierence  al  the  Satoy  ended 
without  an  accommodation.* 

Before  we  leave  this  famous  Conference  at 
the  Savoy  it  will  not  be  amiss  to  remark  the  b«-> 
haviour  of  the  Commissioners  on  both  sides  ; 
some  of  whom  seldom  or  never  appeared,  as 
Dr.  King,  bishop  of  Chichester,  Dr.  Heylin, 
Barwick  and  Earl ;  Sheldon  bishop  of  Londoo 
came  but  seldom,  though  he,  witn  Henchmaii 
and  Morley,  had  the  chief  management  of  af* 
fairs ;  others  were  present,  but  did  not  much 
concern  them^lves  in  the  debate,  as  Dr. 
Frewen  archbishop  of  York  ;  Lucy  of  St.  Da- 
vid's; Warner  of  Rochester;  Saunderson  of* 
Lincoln  :  Laticy  of  Peterborough ;  Walton  of 
Chester;  Sterne  of  Carlisle;  Dr.  Socket  andDr* 
Sparrow-^n  the  side  of  the  Presbyterians  Dr, 
Horton  never  appealed,  nor  Dr.  Drake,  be* 
cause  of  a  misiiomer  in  the  commission ;  Dr. 
Lightfoot,  Tuckney,  and  Mr.  Woodbridge  wer# 
present  but  once  or  twice. 

Among  the*  bishops;  Dr.  Morley  was  the 
chief  speaker;  his  manner  was  vehement,  and 

*  **  Whether  the  encouragement  the  Non-» 
Conformists  received  from  the  king,  and  tha 
ministry,  the  assurances  they  inight  have  from 
some  ieading  members  in  parliament,.or  their 
interest  they  reckoned  on  with  the  people; 
whether  all,  or  any  of  these  motives  made  theoi 
stand  off,  and  less  compliant,  is  farther  than  t 
shall  pronounce. 

**  Befote  1  Uke  leave  of  this  subject,  I  shall 
just  mention  those  Church  Oommissioners  who 
had  the  greatest  share  in  the  debate.    Hencb* 
man,  then  bishop  of  Salisbury,  and  aflerwarde 
of  Loudon,  is  reported  well  acquainted  with 
the  Fathers  and  Councils :  He  discoursed  with 
great  temper,  but  was  strongly  against  large 
abatements,  and  schemes  of  comprehension. 
This  prelate,  tosetlier  with  Sheldon  and  Mor» 
lev,  are  said  to  have  had  the  chief  management 
of  this  affair.    Dr.  Pearson,  afterwards  bishop 
of  Chester,  disputed  with  great  exactness.    The- 
uiittisters  on  the  other  side  had  a  particular  re- 
gard for  him,  and  believed  that  if  this  divine 
bad  been  an  umpire  in  the  controversy,  his  con<^ 
cessions  would  nave  gone  a  great  way  ;  And  to 
mention  only  one  more.  Dr.  Gunnmg,  aftciw 
wards  bishop  of'  Ely,  had  a  principal  part  ia 
the  debate :   He  had  a  readj[  pronunciatioo^. 
and  argued  with  great  learning  and  vigonr. 
His  regard  for  the  practice  of  antiquity  made 
him  adhere  strictly  to  the  ceremonies  and  con* 
stitution  of  the  church:  and  he  thought  it  by  no 
means  reasonable  to  give  up  usages  and  regule* 
tions,  so  primitively  settlecl,  and  supported. 

*'  At  the  clbse  of  the  last  day  it  was  routoaU 
ly  agreed,  that  the  lleport  of  the  Conference 
should  be  delivered  to  the  king  in  writing: 
And  that  each  party  should  give  in  this  general 
account,  <  That  the  church's  welAtre,  thiu  unity 
'  and  peace,  and  his  majesty's  satbfactipn,  were 
'  ends  upon  which  they  were  all  agreed :  But 
*  as  to  Che  means,  they  could  not  comp  to  any 
<  harmony.'''    Collier.^ 


U]  STAIE TRIALS,  IS  Cbauis  n.  mu^-^rapeeHi^ a  Rafkwqftkt  LUurgy.    [4$ 

p.  940.    8ee  also  4  Cobb.  ParL  Hist.  413,  «C 
teq.  adid  4  Neal's  History  of  tbe  Puritaat  340. 
Aa  attempt  of  the  same  nature  in  favour  of  tha 
sectaries  was  made  about  tite  sanot  timt  ia* 
Scotland.    Laing  thus  speaks  of  it : 

^'  Tbe  bttmane  design  to  relieve  the  Presbjw* 
terians,  was  retarded,  not  discouraged  by  tbo 
attempt  oA  Sharp.  The  scandalous  lives,  mni 
the  ignorance  of  the  western  clergy  ware  no* 
torioos,  and  the  people  were  agitated  and  isH 
flaoied  by  a  hot.  itinerant  race  of  youthfoi 
preachers,  whose  fiery  polemics  required  a  prtf* 
^sent  remedy,  more  efficacious  thap  persecutioii 
oouid  afford.  An  accommodation,  with  tbe  pi«^ 
byterians  was  attempted  by  Leigbton,  while  tbe 
situation  of  the  church  might  admit  of  an  easy 
comprehension  of  sects.  Tbe  preliitesi,  inteoi 
on  the  acquisition  of  power,  had  introduced  no 
material  mnovation  in  its  worship  er  its  htea« 
Its  worship  was  still  extempoiyry,  or  in  tome 
congregations  was  exchanged  for  a  portion  of 
the  Liturgy;  the  sacramental  rites  were  ad- 
ministerea  without  kneeling,  or  the  sign  of  tbe 
cross;  and  as  the  surplice,  the  altar,  and  tbe 
pfiensive  ceremonies  of  the  preceding  leign 
were  not  generally  revived,  an  uniform  mode 
of  worship  was  not  difficult  to  be  restored. 
The  chief  obstacle,  and  almost  the  only  souice 
of  defection,  was  the  government  of  the  churchy 
which,  according  to  Leighton's  scheme  of  com* 
prehension,  was  to  be  restored  to  its  former  ii« 
tuation  in  the  reign  of  James.  The  bisbopfr 
were  to  relinouish  their  negative,  and  not  to  oiw 
dain  without  the  concurrence  of  the  pre&byter?^ 
and  their  authority  was  to  be  reduced  to  little 
more  than  a  right  to  preside  in  ecclesiastical 
courts.  The  presbyterian  clergy  were  to  be 
replaced  and  relieved  from  canonical  ekths^ 
and  permitted,  on  their  ordination  or  return 
to  their  Presbyteries,  to  exonerate  their  £on« 
science  by  a  Protestation  against  the  prece" 
dence  of  the  bishops,  to  which  tbey  submitted 
only  for  the  sake  of  peace.  Leigbton,  whoee 
proposals  were  moderate,  yet  artful  to  an  ex- 
treme, expected  that  the  protestations  would 
soon  be  forgotten,  and  represented  to  his  own 
order,  that  their  authority  would  easily  be  re- 
covered, without  the' danger  of  a  schim,  when 
the  present  generation  had  sunk  into  tbe  grave. 
But  tb6  prelates  were  not  more  unwillmg  to 
unlock  tne  gates,  than  tbe  Presbyterians  te 
enter  within  Uie  pale  of  the  established  church. 
The  latter  were,  apprehensive  of  the  same  con* 
sequences  which  jLeighton  anticipated,  that  if 
the  people  were  once  accustomed  to  the  name 
of  prelates.  Presbytery  would  expire  with  the 
present  generation,  and  therefore  they  prefer- 
red a  separate,  precarious  existence,  as  a  perse- 
cuted sect,  to  a  secure  and  honourable,  but 
obscure  asylum,  during  the  remainder  of  their 
I i  ves.  The  people  were  industriously  impressed 
with  their  fears ;  Touch  not,  t%9te  nor,  handle 
not,  was  their  favourable  text  against  reKgioua 
communion  witb  an  hostile  sect.  The  acooA- 
modation  was  protracted  bv  fruitless  cooieren« 
ces,  in  which  their  scrupulous  obstinacy  wee 
genemlly  blamed ;  but  vrhen  their  chui>»  hid. 


ks  BUS  agaieiBt  ell  eWtemeotsi  He  frequently 
insmipied  Mr.  Baxter ;  end  when  Dr.  Bates 
wH  Pray  my  loid,  g^ve  me  leave  to  speak,  he 
seiid  not  obtain  it. 

Bishop  Cessna  waa  there  constantly,  and 
ife^  he  wmainclined  to  moderate  mea&urcs^ 
very  severe  thinp.  When  the  mi- 
prajcd  che  bishops  to  have  some  com- 
on  their  brethren,  and  not  cast  such 
aamben  unnecessarily  out  of  the  minia- 
ey,  he  replied,  **  What,  do  you  threaten  us 
widbaeoBbera?  Formv  parti  think  tbe  king 
eeeld  do  well  to  make  you  name  tbem'all.'' 
Agsia,  when  tbe  ministers  complained,  that 
after  so  mmiky  y^mn  calamity  the  bishops  would 
not  yield  to  that  which  their  predecessors  o^ 
fered  before  the  war,  bishop  Cosins  replied, 
"  Do  yott  threaten  as  then  with  a  new  war  f 
Tis  lime  for  the  king  to  look  to  you.'' 

Bishop  Gaoden  often  took  part  with  the 
preihytcfino  divines,  and- was  the  only  mode- 
mier  ameog  the  bishops,  except  bishop  Rey^ 
eeUs^  who  spoke  much  the  first  day  for  abate- 
■eats  and  inoderatioa  ;  but  afterwards  sitting 
among  the  bishops  he  only  spoke  now  and  then 
aqealiffing  word,  but  was  heartily  ^eved  for 
the  freitlesa  issue  of  the  Conforenoe. 

Of  the  disputants,  'tis  said.  Dr.  Pearson,  af- 
terwards biabop  of  Chester,  disputed  accurately, 
saberly,  and  calmly,  the  presbyterian  ministers 
had  a  greet  regard  for  him,  and  believed,  that 
if  be  bed  been  an  umpire  in  the  controversy 
lisooecesaions  would  have  gone  a  great  wav. 

Dr.  Gunning  was  tbe  most  forward  speaker, 
and  stock  at  nothing.  Bishop  Burnet  says, 
that  all  the  arts  of  sophistry  were  used  by  him 
ia  as  confident  a  manner  as  if  they  had  been 
soaad  reasoning ;  that  he  was  un wearied ly  ac- 
tive to  very  little  purpose,  and  bein|^  very  foud 
ef  the  popish  ritual  and  ceremomes,  he  was 
much  sec  upon  reconciling  the  church  of  Eng- 
land to  Rome. 

On  tbe  side  of  tbe  presbyterians,  Dr.  Bates 
spd  M antoa  behaved  with  great  modesty :  the 
most  active  fltsputant  was  Mr.  Baxter,  who  had 
a  very  metaphysical  head  and  fertile  invention, 
and  was  one  of  the  most  ready  men  of  his  time 
far  aa  argpament,  but  too  tenacious  of  his  own 
epinioDs.  Next  to  him  was  Mr.  Calamy,  who 
kad  a  great  interru  amoni;  the  presbyterian 
aioisters  in  tbe  city  and  country,  and  for  bis 
sge  and  gravity  was  respected  as  their  fa- 
ther. 
AsBOog  tbe  auditors  Mr.  Baxter  observes 
iraa  with  the  bisliopsa  cit»wd  of  youn^  di- 
who  behaved  indecently  ;^  but  mentions 
saly  two  or  three  scholars  and  laymen,  who, 
SB  auditors,  CBOie  in  with  the  Presbyterians^  as 
Mr^  Miles,  Idr.  Tiilotson,  and  others^ 


After  tbe  removal  of  lord  Clarendon,  an  at- 
eapt  for  a  O>aiprehension  of  the  Protestant 
Binentera  was  set  on  foot  in  the  year  1668^ 
ly  Lord-Keeper  Bridgman,  Hale,  Wilkins  and 
elers;  aa  account  of  its  failure  is  given  by 
knet  Ja  tte  History  of  his  own  Tmt$f  Vol.  l . 
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been  deprived  so  lately  of  a  legal  esublishment, 

it  M  not  surprising  that   in  the  true  spirit  of 

sectaries,  they  declined  a  comprehension  which 

^ust  haire  soon  extinguished  their  religion  and 

their  name. 
**  A  partial  indulgence  proposed  at  the  same 

time  by  Tweedaie,  would  have  proved  a  more 

efficacious  remedy,  had   it  been    extensively 

adopted,  or  even  steadily  porsued.    A  part  of 

the  ejected  dei^gy  was  permitted  to  odiciaie  in 

iracant  churches,  and  a  small  salary  was  pro- 
mised  to  others  who    remained    unprovided. 

The  wages  of*  silence  were  rejected,  or  rather 

were  never  paid  ;   but  the  iitdulg^ence  was  at 

first  so  acceptable,  that  at  dilferent  times  above 

forty  ministers  were  restored  to  their  diurches ; 

and  their  labours  were  at  first  so  successful,' that 

the  people  endeavoured,  in  other  parishes,  tu 

purchase  the  resigna-tion  of  the  episcopal  in- 
cumbents.   But  the  exiled  and  ejected  clergy 
,  inveighed  at  an  indulgence  from  which  they 

were  excluded  themselves.     lu  a  few  years, 
.  their  publications  and  sermons  against  an  £ras- 

tian  dependance  on  the  civil  maeistrate,  es- 
tranged and  separated  the  people  m»m  the  in- 
dulged.    When  the  latter  ceased  to  preach  to 

the  times,  the  salt  of  their  doctrine  lost  its 

relish,  and  it  was  visible  to  the  people  that  the 

divine  srace  with  which  they  were  endued  in 

conventicles,  had  departed  on  their  submission  to 

the  injunctions  of  the  civil  power.  The  kings  cu- 
rates, as  they  were  contumeiiously  denominated, 

were  compared  to  dumb  dogs,  unable  or  afraid 

to  bark.    The  controversy  continued  burning 

tor  many  years.    The  people  returned  to  their 

conventicles  with  an  increase  of  appetite,  the 

temporising  clergy  relapsed  into  those  popular 

doctrines  which  they  had  been  forbidden  to 

preach.     But  the  severity  of  government  was 

soon,  awakened  by  the  rapid  growth  and  in- 
crease of  conventicles,  for  wliich  the  indulgence 

was  supposed  to  leave  nti  pretext."    4  Hist,  of 

Scotland,  53. 


For  the  Proceedings  at  the  Hampton  Court 
Conference  in  1604,  see  vol.  S,  p.  09,  of  this 
Collection.  Shortly  after  the  Revolution  king 
William  was  very  desirous  of  an  accommodation 
between  the  Church  and  the  Protestant  Dis- 
senters, and  some  steps  were  taken,  but  unsuc- 
cessfully,^to  effect  that  pur^^ose.  The  following 
is  bishop  Kennett*s  Account : 

«  On  April  4>  1689,  the  House  of  Lords 
entered,  into  a  consideration  of  tlie  Report  of 
the  Amendments  in  the  Bill  *  For  Uniting  their 
*•  majesty's  Protestant  Subjects :'  And,  upon 
debate,  the  question  was  put,  "  Whetlier  to 
agree  with  tlie  Committee  in  leaving  out  the 
clause,  about  the  indifferency  of  the  posture  at 
receiving  the  Sacrament.''  The  Votes  were 
equal,  and  therefore  according  to  the  ancient 
rule  in  the  like  cases  it  was  carried  in  the  Ne- 
gative. The  next  day  the  Lords  re*sumedthe 
debate  of  the  Report  of  the  said  Amendments*, 
particularly  of  the  clause  concerning  a  Commis- 
fioo  to  be  given  out  by  the  king,  to  some  buhops 


and  others  of  the  clei^ ; .  and  it  being  proposed. 
Whether  some  of  the  laity  should  be  added  f 
The  Votes  were  again  equal  on  both  sides,  and 
so  it  was  again  carried  \n  the  Negative ;  but 
some  peers  entered  their  dissents  for  these 
reasons. 

**  First;  Because -the  act  itself  being,  as  the 
preamble  sets  forth,  designed  for  the  Peace  of 
the  State  ;  the  putting  the  clergy  into  comriiis- 
sion,  vith  a  total  exclusion  of  the  laity,  lays 
this  humiliation  on  the  laify,  as  if  the  clergy  of 
the  Church  of  EngUmd  were  alone  friends  to 
the  Peace  of  the  State,  and  the  laity  less  able, 
or  less  concerned  to  provide  for  it. 

*'  !2..  Because  the  matter  to  be  considered 
being  barely  of  human  constitution,  viz.  tbe 
Liturgy  aitd  Ceremonies  of  the  Church  of  Eilg* 
land,  which  had  their  establishment  from  Kiag, 
Lords  spiritual  and  temporal,  and  Commons 
assembled  in  parliatnenr,  there  can  be  no  reason 
why  the  Commissioners,  ior  altering  any  thing 
in  that  civil-constituaon,  shguid  consist  only  of 
men  of  one  sort  of  them,  unless  it  be  supposetl 
that  human  reason  is  to  be  quitted  in  tliis  af» 
fair,  and  the  inspiration  of  spiritual  men  to  be 
alone  dep^hded  on. 

''  3.  Because  though  upon  Romish  principles 
the  clergy  may  have  tlie  tide  to  meddle  alone 
in  mutters  of  religion,  yet  with  us  they  cannot,' 
where  the  Church  is  acknowledged  and  defined 
to  consist  of  dergy  and  laity;  and  so  those 
matters  of  religion  which  fall  under  human 
determination,  being  properly  the  business  of 
the  Church,  belong  .equally  to  both ;  for  in 
what  is  of  divine  institution,  neither  clergy  nor 
laity  can  make  any  alteration  at  all. 

"  4.  Because  the  pretending.  That  difie- 
rences  and  delays  may  arise«  by  mixing  lay*mea 
with  ecclesiastics,  to  th^  frustrating  the  desigD 
of  the  Comfninion,  is  vain  and  out-of-doors; 
unless  those  that  make  use  of  this  pretence, 
suppose  that  the  clergy-part  of  the  Church 
have  distinct  interests  or  designs  from  the  lay- 
purt  of  the  same  Church;  and  will  be  a  reason, 
if  good,  why  one  or  other  of  them  should  quit 
this  house,  for  fear  of  obstructing  the  business 
of  it. 

5.  *'  Because  the  Commission  being  intended 
for  the.  satisfiiction  of  Dissenters,  it  would  be 
convenient,  that  la^-men  of  different  ranks, 
nay,  perhaps  of  different  opinions  too,  should 
be  inued  in  it,  the  better  to  find  expedients  for 
that  end ;  rather  than  clergy-men  alone  of  our 
Church,  who  are  generally  obsen'ed  to  have  all 
very  much  the  same  way  of  reasoning  and 
thiiiking. 

6.  *^  Because  it  is  the  most  ready  way  to 
facilitate  the  passing  the  alterations  into  alaw,- 
That  lay-lord«i  and  commoners  should  be  joined 
in  the  Connnissioii,  who  may  be  able  to  satisfy 
both  Houses  of  the  reasons  upon  %vhich  they 
were  made,  and  thereby  remove  all  fears  and 
jealousies  ill  men  may  raise  up  against  the 
clergy,  of  their  endeavouring  to  keep  up,  with- 
out grounds,  a  distinct  interest  from  tlmt  of  tbe 
laity,  whom  they  so  carefully  ekclodefrom  being 
johied  with  them,  in  coaiultationt  of  common* 


iMCtiningnt,  chat  they  will  not. have  those 
kve  «nj  |jart  in  the  deliberaiiouj  who  must 
kfc  the  greatest  in  determining. 

7.  *^  Because  such  a  restrained  Commission 

finiiftbie  to  this  great  objection,  That  it  might 

be  aide  use  of  to  elude  repeated  promises,  and 

tk  present  general  expeccation  of  compliance 

«iih  tender-consciences,  when  the  providing 

far  ii,  is  taken  out  of  the  ordinarj  coarse  of 

pidiaineot,  to  be  pot  into  the  hands  of  those 

akmiy  who  were  latest  in  admitting  any  need 

af  it,  and  who  may  be  thought  to  be  the  more 

ait  to  be  the  sole  composers  ef  our  diflfe- 

raices,  when  they  are  looked  upon,  by  soine,  as 


lastly,  **  Becauid,  after  all,  this  carries  a 
dHgeroos  supposition  along  i%ith  it,  as  if  the 
bky  were  not  a  part  of  the  Church,  nor  had 
aay  potver  to  meddle  in  matters  of  religion;  a 
apposition  directly  opposite  to  the  constitu- 
tioa  both  of  Church  and  State:  wfiich  will 
■ake  all  alterations  utterly  impossible,  unless 
the  ciergy  alone  be  allowed  to  hare  power  to 
make  laws  in  matteas  of  religion  ;  s^nce  what  is 
cstahhahed  by  law,  cannot  be  taken  away,  but 
by  consent  of  laymen  in  parliament;  the 
deigv  themselves  ha«  ing  no  authority  to  med- 
dle ID  this  very  case,  in  which  the  laity  are  vx- 
daded  by  this  Vote,  but  what  they  derive  from 
hy-faands.  (Subscribed)    "Winchester, 

**  Mordakt, 
**  lovelace."- 

*  I  dissent,  for.  this  and  other  reasons;  be- 
eaase  it  is  contrary  to  three  statutes,  made  in 
dK  reign  of  king  Henry  8,  and  cue  in  king 
Edward  6,  which  im power  32  Commissioners, 
to  alter  the  canon  and  ecclesiastical-law,  &c. 
vlicreof  sixteen  to  be  of  the  luity,  and  sixteen 
cf  the  clergy.  Stamford.'' 

Ob  If  ay  91th,  the  Act  of  Toleration,  or  Libera 
ty  of  Conscience,  received  the  royal  assent,  inti- 
tided,' Ao  Act  for  exempting  their  majesty's  Pro^ 
lertaot-Sahjects,  dissentiog  from  the  Church 
ef  England,  from  the  penalties  of  certain  laws.' 
Hie  reasoo  of  it  was  thus  given,  in  the  pre- 
lable :  Forasmuch  as  some  ease  to  scrupulous 
CMfdenccSy  io  the  exercise  of  religion,  may  be 
B  cfiectoal  means  to  unite  their  ma)esty*s  pro- 
totaat-anhjects  in  interest  and  aliection;  it 
aas  tbererore  enacted,  ''  That  none  of  the 
ycaal-lawB  shall  be  construed  to  extend  to  any 
fCtsoD  or  persons  dissenting  from  the  Church 
rf  Eufj^iDd,  that  shall  take  tlie  oaths  to  the  pre-> 
nt  govemoMnt,  and  subscribe  the  declaration 
■cotioned  in  Stat.  30  Car.  S.  cap.  1.  Pro- 
aied.  That  no  assembly  of  persons  so  dissent- 
%  should  be  had  in  any  place  for  religious 
iirdi4i  ^'^*  ^^  doors  locked,  barred  or  bolted, 
imag  the  time  of  such  meeting  together  ;  and 
Mrided,  Tbat  nothing  should  be  connmed 
t  aaapt  any  of  the  persons  aforesaid  from 
ajB^  of  tytbes,  or  other  parochial  duties  :  If 
aj  DiaMOter  should  be  chosen  or  appointed  to 
^  the  office  of  constable,  churcn^warden, 
KOHer,  &c.  and  should  seruple  the  oaths  re- 
by  law  to  be  takcn^  in  respect  of  tuch 
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oflke,  he  shall  or  may  execute  such  office  of^ 
employment  by  a  sufficient  deputy :  That  ail 
preachers  or  teachers  of  kny  congregation  of 
Dissenting  Protestants,  who  shall  take  the  • 
oaths,  and  subscribe  the  declaration  aforesaid, 
and  also  subscribe  the  articles  of  religion,  men- 
tioned in  Stat.  IS  Eliz.  cap.  19.  except  the 
d4th,  d5th,  and  d6th,  and  these  words  in  the 
SOth  Article,  viz.  [The  Ctiurch  hath  power  to 
decree  rites  or  ceremonies,  and  authority  in 
controversies  of  faith  ;  and  yet]  ^hall  not  be 
liable  to  any  of  the  pains  and  penalties  men- 
tioned in  Stat.  17  Car.  %  9.  ^U  Car.  2,  13,  & 
14  Car.  2.  cap.  4.  Every  such  tencher  ^hall  ht 
exempted  from  serviog  upon  any  jury,  or  from 
being  chosen  and  appointed  to  h^r  the  office 
of  church-warden,  overseer  of  the  poor,  ike. 
bat  any  justice  of  peace  may  require  an^  per- 
son that  goes  to  any  .meeting,  for  exercise  of 
religion,  to  subscribe  the  declaration,  and  to 
take  the  oaths;  and  in  case  of  refusal,  is  re- 
quired to  commit  such  person  to  prison,  vtith- 
out  bail  or  mainprise,  &c."  The  like  liberty 
was  given  to  Anabaptists:  and  the  Quakers 
were  admitted  to  it,  on  condition  of  making 
this  declaration  of  fidelity :  *  I  A.  B.  do  sin- 
'  cerely  promise,  and  solemnly  declare,  before 

*  God  and  the  world.  That  I  will  be  true  and 

*  faithful  to  king  William  and  queen  Mary ; 

*  and  I  do  solemnly  profess  and  declare,  that  I 
'  do,  from  my  heart,  abhor,  detest  and  renounce, 
'  as  impious  and  heretical,  tbat  damnable  doc* 
'  trine  and  position,'  [That  Princes  excommu- 
nicated or  deprived  by  the  pope,  or  any  au- 
thority of  the  See  of  Ivome,  may  be  deposed  or 
murdered  by  their  sub'fects,  or  any  other  what- 
soever.]   <  And  I  da  declare,  That  no  foreign 

*  prince,  person,  prelate,  state  or  potentate, 
'  hath,  or  ought  to  have;  any  power,  jurisdic- 
'  tion,  superiority,  pre-eminence  or  authority, 
'  ecclesiastical  or  spiritual,  within  this  realm j' 
And  subscribing  a  profession  of  their  Christian 
Belief,  in  these  words:  <  I  A.  B.  profess  fsith 
<  in  God  the  Fattier,  and  in  Jesus  Christ  bis 
'  Eternal  Son  the  true  God,  and  in  the  Holy 
'  Spirit,  one  God  blessed  for  evermore;  and 
'  do  acknowledge  the  Holy  Scriptures  of  the 
'  Old  and   New  Testament,  to    be  given    by 

*  divine  inspiration.'  "  Provided,  That  all  the 
laws  made  for  the  frequenting  Divine  Service 

'^on  the  Lord's  Day,  shall  be  still  in  force  and  ' 
executed  against  all  persons  that  offend  against 
the  said  laws,  except  such  persons  come  to  some 
congregation  permitted  by  this  act.  Provided, 
That  if  any  person  shall  maliciously  or  con* 
temptiiously  come  into  any  cathedral  ot  parisb- 
cliurch,  or  other  congregation,  and  disquiet  or 
disturb  the  same,  or  misuse  any  preacher^  ef 
teacher,  he  shall,  upon  conviction,  sufier  the 
penalty  of  twenty  pounds.  And  finally.  Pro- 
vided, That  no  congregation  er  assembly  for 
religions  worship,  shslllie  permitted  or  allowed 
by  this  act,  untu  the  place  of  such  meeting  shall 
be  certified  to  the  bishop  of  the  diocese,  or  to 
the  arch-deacon  of  that  arch-deaconry,  or  to 
the  justices  of  the  peace  at  the  general  or  qoar- 
teiwsestions,  aad  registered  in  the  said  bishop's 
£ 
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or  •rcb-deaeon's  Court,  or  recorded  «t  tlit  mid 
general  or  quart er-setsioat." 

Though  the  bodjp  of  Dissenters  were  content- 
ed with  this  liberty,  yet  tbe  more  moderate  and 
iviser  part  of  them  would  be  glad  to  be  taken 
into  tbe  national  establishment ;  and  there  was 
indeed  a  t^ill  of  Union  still  dependii«  in  parlia- 
ment, which  passed  the  House  df  Lorda»  and 
when  it  oame  down  to  the  House  of  Commons, 
they  desired  his  majesty  to  summon  a  Convo* 
cation,  and  lay  the  roatte^  before  then.  Ac- 
cordingly a  Convocation  was  summoned  l|y  tbe 
king's  writ,  to  meet  on  Dec.  4,  Id  tbe  mean 
tim^  his  majesty  thought  fit  to  fill  up  tbe  iwcant 
sees  t  And  therefore  on*  Oct.  IS,  £>r.  Edward 
Stillingfleet,  late  dean  of  St.  Paul's,  bishop  elect 
of  Worcester;  Dr.  Simon  Patrick,  late  dean  of 
PeterborQugb^  bishop  elect  of  Chichester;  and 
Dr.  Gilbert  Ironside^  late  warden  of  Wadham- 
coUege  in  Oxftfrd,  bisliop  elect  of  Bristol,  were 
consecsated  in  the  chapel  of  Fulham-Palace  by 
tlie  bishops  of  London,  St.  A^aph  and  Rochester, 
by  virtue  of  a  Commission  granted  to  them  in 
th^t  behalf.  And  because  the  time  allowed  by 
act  of  parliament  for  tbe  clergy  to  take  the 
oaths  was  expired,  those  who  refused,  to  qualify 
tliemsehes  were  suspended. a6o^ao;  partiou- 
larly  the  archbishop  of  Canteroiiry,  and  the 
bisbope  of  GkMicester,  Ely,  Norwich^  BMh  and 
Wells,  and  Peterborough. 

In  order  to  prepare  matters  toins  considered 
by  the  Convocation,  his  miEJest^  issued  out  this 
Ic^il  and  reasonable  Cominission,  to  tbe  moi^ 
eminent  bishops  and  divines.  ' 

^'  Whereas  the  particular  Forma  of  divine  wor-< 
ship,  and  the  Rites  and  Ceremoniea  appointed  to 
be  used  therein,  are  things  in  their  own  nature 
indiffrveot  and  alterable,  and  so  acknowledged ; 
It  is  but  reasonable,  that  upon  weighty  and  im- 
portant considerations,  according  to  the  vari- 
ous exigencies  of  times  and  occasions,  aoch 
changes  and  alterations  should  be  made  there- 
in, as  to  those  that  are  in  place  and  authority, 
should  firom  time  to  time  seem  either  neoesiary 
•r  expedient. 

**  And  whereas  the  book  of  Canons  is  fit  to 
be  reviewed,  and  made  more  suitable  Iq  the 
state  of  tbe  church ;  And  whereas  there  are 
defects  and  abuses  in  the  ecclesiastical  courts 
and  jurisdiction ;  and  particularly,  there  is  not 
sofficient  provision  made  for  the  removing  of 
scandalous  ministers ;  and  for  the  reforming  of 
manners  either  in  ministers  or  people:  And 
whereas  it  is  most  fit,  that  there  shoukl  be  a 
strict  method  prescribed  for  the  examination  of 
each  persons  as  desire  to  be  admitted  into  holy 
orders,  both  as  to  their  learning  and  manners. 

^  We  therefore,  out  of  our  pious  and  prince- 
ly eatCf  ^r  tbe  good  orde«',  and  edification,  and 
unity  of  ti^  church  of  Eagland,  committed  to 
oar  charge  and  «are;  and  for  the  recoacilmg, 
ma  much  ae  is  possible,  of  all  diffisffeooes  among 
oer  good  snbpects,  and  to  take  away  all  eeca- 
eiona  of  the  hke  ft>r  tlie.fuiure,  have  tboagbt  fit 
te  ttttifaofiifte  and  easpower  yon,  Isc.  and  any 
iMieof  yoe,  wliersor  three  to  be  biahepe,  to 
teas  line  te  tiaw  eioftift  i#  fheii  he 
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needful,  and  to  prepare  such  alteratioea  of  the 
Liturgy  and  Canons,  and  such  proposals  for 
the  reformation  of  ec^esiastical  courts,  and  to 
consider  of  such  other  matters,  as  in  your  judg- 
ments may  most  conduce  io  tlte  ends  above- 
mentioned." 

Tbe  Names  of  the  Commissioners]^  a.  D.  1()89« 

Tho.  Lamplugh,  lord  archbishop  of  York« 
Henry  Compton,  lord  bishop  of  London. 
Peter  Mew,  lord  bishop  of  Winchester. ' 
William  lioyd,  lord  bishop  of  St.  Asaplu 
Thomas  Sprat,  lord  bishop  of  Rochester. 
Thomas  Smith,  lord  bishop  of  Carlisle. 
Jonathan  Trelawny,  lord  bishop  of  Exeter. 
Gilbert  Burnet,  lord  bishop  of  Salisbury. , 
Humphrey  Homfrevs,  lord  bishop  of  Bangor. 
Nicholas  Stratford,  lord  bishop  of  Chester. 
Edward  Stiilingfleer,  late  dean  of  St.  Paul'ia 

London,  now  bishop  of  Worcester. 
Simon  Patrick,  bte  dean  of  Peterborough,  now 

bishop  of  Chichester. 
John  Tillotson,  D.  D.  late  dean  of  Canterbury^ 

now  dean  of  St.  Paul's,  Lsndon. 
Richard  Meggor,  D.  D.  dean  of  Winchester. 
John  Sharp,  D.  D.  late  dean  of  Norwich,  aoir 

dean  of  Canterbury. 
Richard  Kidder,  D.  D.  dean  of  Peterborough. 
Henry  Aldridge,  D.  IX  dean  of  Christ-Chorcliy 
■    Oxfi)rd. 
William  Jane,  D.  D.  Regius-Professor  of  Di« 

vinity  in  the  university  of  Oxford. 
John  Hall,  D.  D.  Margaret-Professor  of  I)ivim 

nity  in  the  university  of  Oxford. 
Joseph  Beaumont,  D.  D.  Rmus-Professor  of 

Divinity  in  the  univor&ity  or  Cambridge. 
John  Mountagne,  D.  D.  and  master  of  Irinity- 

College  in  tlie  university  of  Cambridge. 
Jphn  Goodman,  D.  D.  aielndeacon  of  Mid- 
dlesex. 
William  Beveri4ge,  D.  D.  arch-deacoa  of  Col- 
chester. 
John  Baitely,  D.  D.  arch-deacon  of  Canterburjr*. 
Charles  Alston,  D.  D.  arch-deaoon  ef  Essex. 
Tho.  TViison,  D.  D.  arch-deacon  of  London. 
John  Scot,  IX  D.  prebenduij  of  Bl  Paurt 

London. 
Edw.  Fowler,  D.  D.  prebendary  of  Gloucestei. 
Robert  Grove,  O.  D.  prebendary  of  St.  Paul's, 

London. 
John  Williams,  D.  D.  piebeodary  of  St.  Paul's^ 

London. 

These  Commissioners  often  met,  and  drew  ap 
several  alterations  to  make  conformity  the  more 
easy  and  acceptable  to  all  manner  ot  conseieii« 
tious  persons;  bat  some  that  were  aaaked  za 
the  Commission,  did  either  not  appear,  or  di«l 
soon  desert  tlieir  other  brethren  upon  a  high 
notion.  That  either  no  alterationa  ought  to  he 
made  or  at  least  that  this  was  not  a  season- 
able time  for  tbe  making  of  them;  of  whick 
number  were  Dr.  Jane,  Regius  Professor  off 
Divinity  in  Oxford,  and  some  others.  But  tkm 
better  and  much  greater  miyoriiy  applied  them* 
selves  to  the  business  of  aocommooation,  wiUa- 
great  industry  and  prudence :  That  point  whiek 
created  the  greatest  difficult/,  was  akout  ftho< 
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papists  drawing;  in  the  Disseiiters  to  coDcar 
with  them  in  their  designs  aeainst  the  chorehy 
applied  to  the  then  prioce  of  Oraoge,  desiring 
bun  tA  make  use  of  jiis  interest  in  them  for 
diverting  them  from  thgt :  And  in  those  letters 
which  are  jet  extant,  assurances  were  given^ 
That  the  church  was  then  in  such  a  temper,  so 
well  convinced  of  former  errors,  that  if  ever 
she  got  oat  of  that  distress,  all  those  difierences 
would  he  certainly  made  up :  And  to  make  thit 
assorance  more  public,  the  archbishop  and 
bishops,  in  that  Petition,  for  which  the/  wer« 
imprisoned  and  tried,  declared.  That  they  wer« 
ready  to  come  to  a  temper  in  <those  matters^ 
both  in  parliament  and  convocation.  Upon 
this  it  was,  that  the  prince  of  Orange  promised 
in  his  declaration,  to  use  his  endeavours,  to 
heal  all  chose  cUrisions:  In  order  to  tho  per* 
forming  this,  he,  by  a  special  commission  ap- 
pointed all  those  bishops  who  owned  his  aotbo- 
rity,  he  being  then  set  on  the  throne,  together 
with  a  greiit  many  of  the' clergy,  to  draw  oot 
the  grounds  upon  which  the  Dissenters  had 
separated  from  us,  and  to  offer  ekpedients  in 
oraer  to  the  healing  onr  breaches.  We  had  be* 
fore  us  all  the  books  and  papers  that  they  had 
at  anv  time  offered,  setting  forth  their  demands; 
together  with  many  advices  and  propositions 
wmch  had  been  mai^  at  several  times,  by  most 
of  the  best  and  most  leaned  of  oar  divines  ;. 
of  which  the  late^most  learned  bishop  of  Wor- 
cester had  a  great  collection :  So  we  prepared 
a. scheme  to  be  laid  before  tlie  convocation; 
but  did  not  think  that  we  ourselves,  much  lesa 
that  any  other  person,  was  any  way  limited,  or 
bound  to  comply  with  what  vre  resolved  to  pro« 
pose.  On  the  oontrarv,  we  said,  if  we  saw 
better  reason,  we  should  change  our  minds : 
yc^t  this,  which  was  only  a  oonndl,  created  by 
the  king  to  prepare  matters,  was  complasned 
of  as  an  imposing  on  ihe  convocation,  and  as  m 
limiting  of  it;  and  though  a  royal  license  was 
sent  them,  yet  a  previous  resolution  was  takettg 
to  admit  of  no  alterations.  Wheii  we  saw  that^ 
we  resolved  to  be  quiet,  and  leave  that  matter 
to  better  times :  But  then  the  enemies  of  the 
civil  government  began  to  work  on  the  jea* 
loosies  and  fears  of  many  well  minded  men ; 
and  the  preserving  the  church,  was  given  out 
as  the  word,  by  those  who  meant  France  or  St* 
Germains  by  it ;  and  under  this  fatal  delusion 
many  are  apt  to  be  misled  to  this  day.'' 

The  convocation  met  on  Thursday,  Nov.  f  1, 
and  began  in  an  unhappy  difference  about  the 
choice  of  a  Prolocutor.  Tho  person  designed' 
by  the  bishop  of  London  and  most  of  his  nre* 
tbren  and  the  sober  part  of  the  clergy,  was  Dr. 
Tillotson,  dean  of  Canterbury,  whom  the  king 
had  late^  made  clerk  of  his  closet,  and  used  to 
call  him  the  honestest  man  and  the  best  friend 
that  ever  he  liad  in  his  life ;  but  it  was  carried 
by  a  majority  of  votes  for  Dr.  Jane  of  Oxford, 
who  bemg  presented  on  the  $5th  to  the  bishop  of 
London  as  president,  for  his  approbation,  made 
a  customary  speech  in  Latin,  wherein  he  ex- 
tolled the  excellency  of  the  church  of  England 
as  established  by  law,  above  all  christian  com* 


of  dirteniing  ministefs  to  (Aetata  in 
Arclnich,  when  duly  reconciled  to  it.    Some 
sftbsGoiBmiwoiiers  were  inclined  not  to  in- 
SRsnthe  te<nndination  of  them,alledging,  ThAt 
Ifceytmria  not  to  shew  less  regard  to  the  voca- 
am  of  Presbyterian  mmisters,  than  to  that  of 
Esnan  Catholic  priests,  whose  ordination  was 
sever  ^ucstioiied  -opon  their  joining  in  commu- 
■bo  wicb  the  church  of  England.    Bat  the  ma- 
jeniy  tbooght  it  more  proper  to  keep  a  middle 
ewTK,  wbMsh  WAS,  first  with  respect  to  Romirii 
pncsts^  to  leave  it  undecided  whether  their  ordi- 
mtioa  was  good  or.no:  Bnt  because  thev  were 
ast  obGged  to  give  credit  to  their  certincates, 
Thst  therefore  such  of  them  as  for  the  future 
sheald  oini  Protestants,  should  live  in  lay-com- 
laion  only,  aoleas  they  were  re-ordained  to  a 
legsl  tide  of  any  diorch  or  core :  And  secondly. 
Tost  ibofigfa  tliey  did  not  determine  the  ordina- 
liso  of  Presbyterians  to  be  altogether  invalid ; 
]Kt  they  thought  it  necessary  for  their  minis- 
ters to  receive  orders  from  a  bishop,  who,  in 
coalernng  the  Same  might  add  a.  clause  to  the 
OBaaion-fi>nB,  as  the  church  had  already  or- 
dsiacd  in  the  case  of  uncertain  baptism,  to  this 
cftct.  If  then  art  not  alreadv  oidained,  I  or- 
dsia  thee,  &c.  and  this  was  tlie  greatest  eon- 
ccsfloo  that  was  made  by  the  ComroissToners. 
Otae  of  the  chief  Dissenters  has  given  this  opi- 
of  their  proceedings :  ^  These  Commis- 
often  met  and  debated  matters,  but 
deserted  by  Dr.  Jane  *  and  several  others. 
Tktf  drew  up  sundry  alterations,  a  copy  of 
wUcb  I  have  by  me ;  but  they  Imving  never 
ths^ght  fit  to  communicate  them  to  the  body 
of  tiw  convwcation,  or  to  expose  them  to  the 
view  of  the  world  from  the  press,  I  know  not 
htm  proper  it  would  be  for -me  to  print  them. 
Bat  this  mnch  I  shall  venture  to  say.  that  such 
amendments  as  those  were,  with  such  an  allow- 
ance in  the   point  of  orders  for  ordination  by 
peesbyters,  as  is  made  tS  Eliz.  cap.  13.  would  in 
al  pffobnbility  have  brought  in  two  thirds  of 
ihe  Dissenters  in  England,  which  being  done, 
sad  at  the  same  time  a  liberty  continued  to 
SBch  as  could  not  be  eomprcSiended,  would 
have  been  g;reater  service  than  can  easily  be 


One  of  the  commissioners  has  more  lately 
fhpcn  this  better  account  of  it;  **  In  the  reign 

those  of  the  church  who  saw  the 


*  IXr.  Jane  was  very  averse  to  any  conces- 
sisa  OD  the  part  of  toe*  Church.  There  is  a 
tfsry,  tlmt  when  a  friend  expressed  to  him  a 
hope  that  he  had  not  given  op  much,  the  Doctor 
sepiied.  "  I  hare  not  given  up  Bel  and  the 
Dr^on,''  See  also  as  to  Bel  and  tfate  Dragon, 
tftirtiet's  Own  Time,  184.  This  Dr.  Jane 
bd  been  the  penner  of  the  famous  Oxford 
iecree  ;  as  to  which  and  his  conduct  respecting 
tipOQ  the  Reralution,  which  gave  occasion  to 


Com  front!  sit  nulla  ndesntcarrainadicunt^ 
,     Cor  dbi  hifronti,  Jane,  sit  uUa  fides, 
tt  S  Kenneths  Coflppl.  Hist.  (1st  ed.)  419, 
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munities,  and  implied  that  it  wanted  no  amend- 
ments ;  and  then  ended  with  tl^e  application  of 
tiiis  sentence  by  way  of  triumph  '  NoluinU'* 
'  ietris  Anf^iie  mutari.'  The  bishup  uf  London, 
to  whom  (he  Prolocutor  bad  been  chaplain, 
made  a  speech  in  tlit  same  Inngua^^e  with  wore 
charity  and  caudour*  lie  ttjld'the  clergy,  they 
oni^ht  to  endeavour  a  temper  in  thotte  things 
that  are  not  essential  in  religion,  thereby  to 
open  the' door  of  saWation  lo  a  multitude  of 
straying  christians:  That  it  must  needb  be  (lieir 
duty,  to  shew  the  same  indulgence  and  charity 
to  the  Dissenters  under  king  William  which 
some  of  the  bishops  and  clergy  had  promised 
to  them  in  their  addresses  to  kmg  James,  and 
concluded  with  a  patbetical  exhortation  to  una- 
nimity and  concord. 

At  the  next  meeting,  the  bishop  of  London, 
being  sensible  that  the  majority  of  the  Lower 
House  were  resolved  to  oppose  the  intended 
Union  with  the  Dissenters,  acquainted  (he 
Conyocation^  '*  That  having  communicated  the 
Royal  Commission  by  which  they  were  em- 
powered to  act,  to  kn  eminent  civilian,,  he  had 
found  it  defeciive  in  not  hkving  the  Great  Seal, 
and  therefore  he  should  prorogue  them  till  that 
was  procured/'  During  this  interval  many  ar- 
guments were  used  to  bring  the  most  stiff  of 
the  inferior  clergy  to  a  charitable  condescen- 
sion, and  the  mach  desired  Union,  but  lo  very 
little  purpose ;  there  was  a  jealousy  and  a  dis- 
trust not  to  be  conquered  :  though  there  could 
be  but  two  arguments  of  any  force  to  justify 
their  aversenesa  to  enter  up^n  the  terms  of  ac- 
commodation ;  one  was.  That  it  seemed  to  de- 
rogate from  the  dignity  of  the  Church  of  Eng- 
land, to  make  any  step  toward  the  altering  of 
her  constitution,  till  it  did  appear  that  the  Dis- 
senters themselves  did  desire  a  reconcilement, 
and  were  ready  to  offer  some  Proposals  or  to 
accept  of  others.  A  second  argument  might 
be,  That  the  archbishop  of  Canterbury  and 
some  of  his  suffragans,  tind  soqie  other  divines, 
would  not  own  the  present  governnent,  and 
were  therefore  ready  to  fall  into  a  new  separa- 
tion from  their  brethren  ;  so  that  at  this  junc- 
ture it  might  be  dangerous  to  make  any 
.chanfi[e  that  might  give  a  pretence  of  being  for 
the  Old  Churc^as  well  as  for  the  Old  King. 

On  December  -iih,  while  both  Houses  were 
tot;ether  in  Henry  7th's  chapel,  the  earl  of 
Nottingham  brought  iu  the  king*s  Commission, 
and  a  Message  from  tiis  majesty  in  writing, 
both  which  were  read,  there  being  present 
twelve  bishops  and  a  good  number  of  the  infe- 
rior clergy. 

The  Commission  was  as  follows : 

<*  William  and  Mary,  by  the  grace  of  God, 
king  and  queen  of  England,  Scotland,  France, 
and  Ireland,  Defender  of  the  Faith,  &c.  To 
all  to  whom  these  presents  shall  come,  greet- 
ing: Whereas,  in  and^  by  one  act  of  parlia- 
ment, made  at  Westminster  in  the  S5th  jear 
of  Henry  the  &th,  reciting,  That  whereas  the 
kifiv's  hmnble  and  obedient  subjects,  the  clergy 
of  this  realm  of  England,  had  not  only  acknow- 
Itdged  according  to  the  trutb|  that  the  Coavo- 
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cation  of  the  same  clergy,  were  always,  had 
been^  and  ought  to  be  assemttied  only  by  ihm 
king's  writ ;  but  also  submitting  themselves  t» 
the  king's  majesty,  had  promised  in  verbo  fo*. 
cerdotii.  That  tlley  would  never  from  thence^ 
forth  presume  to  attempt,  alledge,  claim  or  pot 
in  ure,  or  enact,  promulge  or  execute  an^  new 
canons,  constitutions,  ordinances,  provincial, 
or  othecs,  or  by  whatsoever  other  name  tbey 
should  be  called  in  the  Convocation,  unless  the 
said  king's  most  royal  assent  and  license  might 
to  them  be  had,  to  make,  promulge  and  exe- 
cute the  sam^ ;  and  that  the  said  king  did  give 
his  royal  assent  and  authority  in  that  behalf. 

''  It  was  therefore  enacted  by  the  authority 
of  the  said  parliament,  according  to  the  said 
submission  and  petition  of  the  said  clergy, 
among  other  things,  that  they,  nor  any  of  them 
from  thenceforth  should  enact,  promulge  or 
execute  any  such  canons,  constitutions,  or 
ordinances  provincial,  by  whatsoever  name  they 
might  be  called  in  their  convocations  in  time 
coming,  which  always  should  be  assembled  by 
authority  of  the  king's  writ,  unless  the  same 
clergy  might  have  the  king's  royal  assent  and 
licenK,  to  make,  promulge  and  estecute  such 
canons,  constitutions  and  ordinances,  provin- 
cial or  synodal,  upon  pain  of  £very  one  of  the 
said  clergy  doing  contrary  to  the  said  act,  and 
being  thereof  convict,  to  suffer  imprisonment^ 
and  make  fines  at  the  king*s  will. 

"  And  further,  by  the  said  act  it  is  provided. 
That  no  canons,  constitutions  or  ordinances 
should  be  made,  or  put  in  execution  withi|^ 
this  realm,  by  authority  of  the  convocations  of 
the  clergy,  which  should  be  contrariant.or  re*> 
pngnant  to  tlie  king's  prerogative-royal,  or  tb* 
customs,  laws  or  statutes  of  this  realm,  any 
thing  contained  in  the  said  act  to  the  contrary 
thereof  notwithstanding. 

*'  And  lastly,  it  is  also  provided  by  the  said 
act,  that  such  canons,  constitutions,  ordinances 
and  synodals  provincial,  which  (hen  were  al- 
ready made,  and  which  then  were  not  con- 
trariant  or  repugnant  to  the  laws,  statutes  and 
customs  of  this  realm,  nor  to  the  damage  or 
hurt  of  the  king's  prenigative-royal,  should 
then  still  be  used  ana  executed  as  the^  were 
before  the  making  of  the  said  act,  until  such 
time  as  they  should  be  viewed  or  searched,  or 
otherwise  ordered  and,  determined  by  the  per* 
sons  mentioned  in  the  said  act,  ^  to  the  most 
part  of  them,  according  to  the  tenor,  form  and 
effect  of  the  said  act;  as  by  the  said  act,  among, 
divers  other  things,  more  fully  and  at  large,  it 
doth  and  may  appear. 

"  And  whereas  the  particular  Forms  of  divioa 
worship,  and  Rites  and  Ceremonies  appointed 
to  be  used  therein,  being  things  of  their  own 
nature  indifferent  and  alterable,  and  so  ac- 
knowledged, it  is  but  reasonable,  that  upon 
weighty  and  important  considerations,  accord- 
ini;  to  the  various  exigency  of  times  and  occa^ 
sion<tj  such  changes  and  alterations  should  be 
made  therein,  as  to  those  that  are  in  place  and 
authority,  should  from  time  to  time^  seem  either 
necessary  or  expedient* 
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■''  Jbid  whereas  tlie  Book  of  Canons  it  fit  to 
be  Ttnewed,  and  mftde  more  suitably  to  the 
Ale  of  the  Church  :    and  whereas  there  are 
tfifos  delects  and  abates  in  the  ec61esiastical 
cowtsandjariadictions;  and  particularljf  there 
■  BdtsufficieDt  provision  made  for  the  reptuving 
of  icaodak>os  ministers,  and   for  the  reforma- 
tioa  of  manners,  either  in  ministers  or  people : 
sad  whereas  it  is  fnost  (it  that  there  shoulcl  he 
a  strict  method  prescribed,  for  the  examina- 
tion of  such  persons    as  desire  to  be  admitted 
iaio  Hoi  J  Orders,  both  as  to  their  learning  and 
Baoners  :  Know  ye,  that  we,  for  divers  urgent 
aad   weighty   causes   and  toosiderationt,   us 
tbercoBto  moving,  of  our  .especial  grace,  cer- 
tain knowledge,  and  mere  motion,  have  bv 
fiitae  of  our  prerogative-royal,  and  supreme 
aathortcy  in  causes  ecclesiastical,   given  and 
panied,  and  by   these   presents  do  give  and 
gnat,  full,   free  and  lawful  liberty,  licence, 
power  .  and  authority  unto  the  right  reverend 
&ther  in  God,  Henry,  lord-  bishpp  of  London, 
president  of  this  present  convocation  for  the 
pmrince  of-Canterbury,  (upon  the  suspension 
flt  the  lord  archbishop  of  Canterbury,)  during 
dss  present  parliament  now  assembled  ;  and 
in  ias  absence,  to  such  other  bishop  as  shall 
he  appointed  president  thereof,  and  to  the  rest 
af  the  bishops  of  the  same   province,  and  all 
deans    of    cathedral-churches,   arch-deacons, 
dapcers  and  colleges,  and  the  whole  clergy  of 
creiy  several  diocese,   within  the    said    pro- 
viioe:  that   they  the  said  lord^bisbpp  of  Lon- 
don, or  other  president  of  the   said  convoca- 
lios,  and  the  rest  of  the  clergy  of  this  present 
coovocatioii  within  the  said  province  of  Can- 
ttdwry,  or^   the    greatest  number  of    them, 
vfaereof  the   president  of  the  said  convocation 
Is  be  always  one,  shall  and  may  from   time  to 
tiaie,  during  this  present  parliament,  confer, 
treat,  debate,  consider,  consult,  and  agree  of 
and  opoQ   such  points,    matters,  causes   and 
c^ags  as  we  firom  time  to  time  shall  propose  or 
caose  to  be   proposed  by  the  said  lord   hi&hofp 
of  London,  or  other  president  of  the  said  con- 
vocation  concerning  Alterations  and  Amend- 
SMOts  of  the  Liturgy  and  Canons,  and  orders, 
oidinances   and  constitutions  for  the  reforma- 
aoa  of  ecclesiastical  courts,   for  the  removing 
if  icaodaloas  ministers,  for  tlie  reformation  of 
Banners  either  in  ministers  or  people,  and  for 
the  examination  of  such  persons  as  desire  to 
ke  admitted  into  Holy  Orders  >  and  all  such 
ocber  points,  causes  and  matters  as  we  shall 
tbuik  necessary  and  expedient,  for  advancing 
dK  hooonr  and  sen'ice  of  Almighty  God,  the 
pod  and    quiet  of  the  church,  and  the  better 
foveniment  thereof. 

"  And  we  do  also,  by  these  presents,  give 
Bid  grant  unto  the  saidlord-l^ishop  of  London, 
a  ddier  president  of  the  said  convocation,  and 
to  the  rest  of  the  bishops  of  the  said  province 
tf Caoterbory,  and  unto  all  deans  of  catbedral- 
dbfcbca,  arch- deacons,  chapters  and  colleges, 
ad  the  whole  clergy  of  every  several  diocese 
iidBn  the  said  province,  full,  free  and  lawful 
iUrty,  license,  p«wer  and  authority,  That  they 


the  said  lord-biihsp  of  London,  or  other  pr^ 
sident  of  the  said  convocation,  and  the  rest 
of  the  said  bishops,  and  other  the  clergy  of 
the  same  province,  or  the  greatest  number  of 
them  that  shall  be  present  in  person,  pr  by 
their  proxies,  shall  and  may,  from  time  to 
time,  draw  into  forms,  rules,  orders,  ordi^ 
nances,  constitutions  and  canons,  such  matters 
as  to  them  shall  be  thought  necessary  and  ex« 
pedient  for  the  purposes  above-mentioned  ; 
and  the  same  set  down  in  writing,  firom  time  ta 
time,  to  exhibit  and  deliver,  or  cause  to  be  ex-> 
hibited  and  delivered  unto  us;  to  the  end  that 
we,  as  occasion  shall  require,  may  thereupon 
have  the  advice  of  our  parliament:  and  tliat 
such,  and  so  many  of  the  said  canons,  orders^ 
ordinances,  constitutions,  matters,  causes  and 
things,  as  shall  be  thought  requisite  and  con^ 
venient  by  our  said  parliament,  may  be  pre- 
sented to  us  in  due  form,  for  our  royal  assent, 
if,  upon  mature  consideration  thereof,  wo 
shall  think  fit  to  enact  the  same.  In  witness 
whereof,  we  have  caused  these  our  letters  to  be 
made  patent.  Witness  ourselves  at  West- 
minster the  SOth  day  of  November,  In  the  first 
year  of  our  reign. 

Per  Breve  de  Privato  Sigillo.    ''  BuasEa.'' 

His  Majesty's  Message  to  the  Convocation,  is 
as  follows : 

WiLLlAH  R.  ■ 
.  "  His  majesty  has  summoned  tliis  convoea- 
tion,  not  only  because  it  is  usual,  upon  holding 
of  a  parliament,  but  out  of  a  pious  zeal,  to  do 
.every  thing  that  may  tend  to  the  best  esta- 
blishment of  the  church  of  England,  which  is 
so  eminent  a  part  df  the  Reformation,  and  it 
certainly  the  best  suited  to  the  constitution  of. 
this  government,  and  therefore  does  most  sigr 
nally  deserve,  and  shall  always  have  both  his 
favour  and  protection ;  and  he  doubts  not, 
but  that  you  will  assist  him  in  promoting  the 
welfare  of  it,  so  that  no  prejudices,  with  which 
some  men  have  laboured  to  possess  you,  shall 
disappoint  his  good  intentions,  or  deprive  tha 
church  of  any  benefit  from  yOur  consultar 
tion 5.  His  majesty  therefore  expects,  thai 
the  things  that  shall  be  proposed,  sliall  be 
calmly  and  impartiallv  consioered  by  you ; 
aod  assures  you,  that  he  will  offer  noihing  to 
you,  but  what  shall  be  for  the  honour,  peace 
and  advantage,  both  of  the  Protestant  religion 
in  general,  and  particularly  of  the  Church  of 
England." 

The  Bishops  agreed  on  this  Address  to  hl$ 
majesty : 

**  We  your  majesty's  most  dutiful  subjects, 
the  bishops  and  clergy  of  tite  province  of  Can- 
terbury, in  convocation  assembled,  « having 
received  your  majesty's  gracious  Message,  toge- 
ther with  a  Conunissibn  from  your  majesty,  by 
the  earl  of  Nottingham,  hold  ourselves  bound 
in  gratitude  and  duty,  to  return  our  most  hnmr 
ble  thanks  and  acknowledgements,  of  (he  grace 
and  goodness  expressed  in  your  majesty's  Mes** 
sage,  and  the  zeal  you  shew  in  it  for  the  Pro- 
testant religion  in  genernl,  and  the  church  oif 


«•! 


TBIALS»  ISCbablbsII.  l66l,^Cot^€rm 


ia» 


BM^afAcI  in  |iarttca!Kr,  fttid  of  the  tnisc  «nd 
C(m6dtwk  reposed  in  tis,  by  this  commission. 
We  k>ok  upon  these  marits  of  yoar  mAJest/s 
cfere  and  nivoory  u  tfa^  continuance  of  the 
gjpeat  deliverance  Almight]r  God  wroucht  for 
WBf  hj  yonr  nieansy  in  making  yon  the  blessed 
Mitrainent  of  preserving  m  from  falling  under 
the  ouelty  of  Popish  tyran|y.  From  which, 
as  we  have  so  often  thanked  Almi^lity  God,  so 
we  cannot  forget  that  high  obligation  and  doty 
which  we  owe  to  voor  majesty ;  and  on  these 
tMw  assurances  of  your  protection  and  favour 
to  our*  church,  we  beg  leave  to  renew  the  as- 
Bttranoe  of  our  constant  fidelity  and  obedience 
to  yoor  majesty ;  whom  we  pray  God  to  con* 
Cinoe  long  and  happily  to  reign  over  as." 

The  Luwer  House,  whose  professed  business 
was  to  do  nothing,  would  not  consent  to  this 
Address,  but  first  pleaded  for  the  pri^lege  of 
presenting  a  separate  Address  of  their  own 
drawing  up ;  and  dien,  dn>pping  that  preten- 
•ioD^  they  fell  to  making  Amendments,  and 
gave  a  reason  why  they  could  not  concur  with 
the  bishops,  in  their  form,  in  these  words: 
**  We  are  desirous  to  confine  our  Address  to  bis 
majesty's  most  gracious  Message,  and  to  those 
things  only  therein  whidi  concern  the  church 
of  Kngland.''  Hereupon  a  conference  was  de- 
tired,  that  was.  chiefly  managed  between  the 
bishop  of  Salisbury  and  the  Prolocutor ;  and 
these  reasons  were  reported,  why  their  ford- 
ships  insisted  on  the  express  mention  of*  the 
Protestant  religion :  1.  ^'  Because  it  is  the 
known  denomination  of  the  common  doctrine 
of  the  western  part  of  Christendom,  in  opposif 
tion  to  the  errors  and  corruptions  of  the  axnrch 
of  Rome.  3.  Becaose  the  leaving  out  this, 
may  have  ill  consequencet^  and  be  liahie  to 
strange  cpnstroocions,  both  at  home  and  abroad, 
among^  Protestants  as  well  as  Papists.  3.  Be- 
cause It  agrees  with  the  general  reason,  oflered 
by  the  clergy,  for  their  amendments,  since  this 
Is  expressly  mentioned  in  the  kingfs  Message; 
and  in  this  the  dmrth  of  Borland  being  so 
much  concerned,  the  bishops  thmk  i^  ought  to 
stand  still  in  the  address.''  The  Lower  House 
M>ated  these  reasons,  and  disagreed  to  them ; 
and  then  resolved, "  That  instcM  of  Protestant 
Reiigiou,  they  would  rather  say,  Protestant 
Cfanrcfaes.''  Tbeb:  lordships  denred  a  reason 
of  tfab  alteration ;  which  was  returned  to  them 
in  these  words:  **  W«  being  the  representative 
of  a  formed  Established  Church,  do  not  think 
fit  to  mention  the  word  Religion,  any  fiuther 
than  it  is  the  religion  of  some  formed  Establish- 
ed Cbnrch."  The  Lords  returned  the  amend- 
ments, with  this  Alteration :  **  We  donbt  not 
the  interest  of  the  Protestant  religion,  in  this 
and  ail  other  Protestant  Cbordies. 

The  Lower  House  stseminc  to  fear  It  was  a 
diminution  to  the  church  ot  EngHiud,  to  joio 
it  with  foreign  Protestant CShnrehes,  would  have 
tM  words  [this  and]  to  be  omitted ;  and  at  last, 
with  great  difficulty,  thk  Address  was  weed 
on,  and  presented  to  his  majesty  in  die  Ban- 

quetin^hoqse  at  Wfaitehiill»  on  llianRhiyi  Dec. 
t9th: 


**  We  yonr  majesty's  tnost  h>yal  and  moat 
dotiftil  subjects,  the  bishops  and  clergy  of  the 
province  of  Canterbury,  in  convocation  as- 
sembled, having  received  a  most  gracious  Mes- 
sage from  your  majesty,  by  the  ei^  of  Notting* 
ham,  4old  oundves  bound  in  duty  and  erati- 
tude,  to  return  our  most  humble  acknowledg* 
ments  for  the  same,  and  the  pious  zeal  and  care 
your  majesty  is  pleased  to  eipress  therein,  for 
the  honour,  peace,  advantage  and  establisb^ 
meat  of  the  church  of  England  ;  whereby,  we 
doubt  not,  the  interest  of  the  Protestant  Reli« 
gion  in  all  other  Protestant  Chorclies,  which  ii 
dear  to  us,  will  be  the  better  secured,  imder 
the  influence  of  your  majesty's  government  and 
protection.  And  we  crave  leave  to  assure 
your  majesty,  That  in  pursuant  of  thtt  trust 
and  confidence  you  repose  in  us,  we  will  con* 
sider,  whatsoever  shall  be  oflered  to  us  fi'om 
yoor  majesty,  without  prejudice,  and  with  all 
calmness  and  impartiality :  And  that  we  will 
constantly  pay  the  fidelity  and  allegiance  which 
we  have  aJl  sworn  to  your  majest^r  and  the 
queen ;  whom  we  pray  God  to  continue  long 
and  happily  to  reign  over  us.*' 

His  majesty  well  understood  why  this  Ad- 
dress omitted  the  thanks  which  the  bishops  had 
recommended  his  royal  commission,  and  the 
seal  he  had  shewn  for  the  Protestant  Religion  ; 
and  why  there  was  no  expression  of  tendemesa 
to  the  Dissenters,  and  but  a  cool  regard  to 
other  Protestant  Churches.  However,  his  ma* 
jesty  retamed  this  gracious  Answer :  **  My 
Lords,  I  take  this  Address  very  kindly  from  the 
Convocation.  Yon  may  depend  upon  it,  that 
all  I  have  promised,  and  all  I  can  do,  fur  the 
service  of  the  Church  of  England,  I  will  do  t 
And  I  give  yon  this  new  assurance,  that  I  will 
improve  all  occasions  and  opportunities  for  its 
service.^ 

The  majority  of  the  Lower  House  had  & 
reserved  kindness  for  the  Non  juring  bishopa  . 
and  clergy ;  and  therefore,  one  of  the  member* 
made  a  zealous  speech,  in  behalf  of  the  bishops 
under  suspension,  **  That  somethitig  might  be 
done,  to  quali^  them  to  sit  in  convocation  ; 
yet  so,  as  that  the  convocation  might  not  incur 
any  danger  thereby .f  But  this  matter  was  too 
hard  for  them,  and  therefore  it  was  left  to  far- 
ther consideration;  while  they  laboured  to  find 
out  some  other  business  to  divert  them  itrom, 
that  for  which  they  were  called  togetlier :  And 
therefore,  on  Dec.  11th  the  Prolocutor  attend- 
ed the  President  and  Bishops,  and,  iu  the  name 
of  the  House,  represented  to  their  lordships, 
*'  That  there  were  several  books  of  very  dan- 
gerous consequence  to  the  Christian  Religion, 
and  the  Church  of  Endand;  particularly,  Notes 
upon  Athanasiuifs  Creed,  and  two  Letters 
relating  to  ihe-present  Convocation,  lately  come 
abroad  ;  and  desired  their  lordships  advice,  in 
what  way,  and  how  far  safely,  vvithnut  incur- 
ring the  penalty  of  stat.  S5  Hen.  8.  the  con* 
vocation  may  proceed,  in  the  preventing  the 
publishing  the  like  scandalous  b<M)ks  for  the  fii^* 
ture,  and  inflicting  the  censnre  of  the  church, 
according  to  the  caaons  provided  in  that  he« 
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U(  opM  the  anthofs  of  dwrn."    Upon  which 
lie  Moootor  aooo  alter  acquaiattd  the  Houie, 
''llhat  die  Prctident  had  declared  his  leose  of 
tbe  a  cflBieouenee  of  those  books  that  were 
$at  ap  froBD  Uiia  House  to  their  lordships;  and^ 
tk^  upon  eoqairy,  he  could  not  receive  any 
rtiArfion»   now  far  the  convocation  might 
praoesd  io  tbat  affair^  but  he  voold  as  lar  as 
kf  ia  him,  take  farther  order  about  it.''    When 
tie  Piefldeoi  and  bis  brethren  saw  the  disposi- 
M  of  the  Lower  Hoosey  thej  found  it  waa.to 
10  pvrpoae  to  cummonicate  any  propoaals  (o 
da ;  and  therefore  the  Convocation  was  pro- 
nfsed  to  Jan.  S4tb,  and  soon  after,  with  the 
psdianieat,   prorogued  and  dissolved.      **  It 
■est  he  coofesaed,  (sajrs  a  late  writer)  That 
ibe  Pmbyterians  did  not  a  little  contribute  to 
aa^eiate  the  convocation  against  them,  hav- 
w%  at  this   very  time,  giren  orders  to  near 
iiftyyoaog students;  and  Mr.  B|ixter  (the  head 
sf  their  party)  hairing  published  a  book,  reflect- 
ing oa  the  Church  of  England.    It  was  also 
Mported,  That  the  Presbyterians  of  Scotland 
vaie  the  authors  of  a  sham  plot,  which  they 
frtherad  upon  the  Episcopal  par^  of  GlAsgow, 
tkat  they   nugbt  have  a  pretence  to  disarm 
ihca,  aod  oppress  them. 


The  f<»Uowing  is  Burnet's  Accocmt  of  this 

snsactioD,  and  of  some  of  the  leading  Church* 
of  the  time :  ^*  At  the  Restoration,  Juxon, 
cfce  aacieneesc  and  most  eminent  of  the  former 
I,  who  had  a&sisted  the  late  king  in  his 
faoora,  was  promoted  to  Canterbury,  more 
oat  of  decency,  than  that  he  was  then  capable 
la  fiU  that  pott;  for  as  he  was  never  a  great 
divine,  «>  be  was  now  superannuated.  Though 
otfam  have  assured  roe,  that  after  some  d^ 
csoriea  with  the  king  he  was  so  moch  struck 
«ith  what  he  observed  in  him,  that  upon  that 
ke  lost  both  heart  and  hope.  The  king  treated 
Ian  with  outward  respect,  but  had  no  regard  to 
kvB.  Sheldon  and  Morley  were  the  men  that 
had  the  greatest  credit.  Sheldon  was  esteemed 
a  learned  man  before  the  wars :  But  he  was 
new  eo^aged  so  deep  in  politics,  that  scarce  any 
phnu  of  what  he  had  been  remained.  H^ 
was  a  very  dexterous  man  in  justness,  bad  a 
mat  quickness  of  apprehension,  and  a  very  true 
jadgmeot.  He  was  a  generous  and  chantable 
sua.  He  had  a  great  pleasantness  of  conveiv 
■tiooy  perhaps  too  great.  He  had  an  art,  that 
aas  pecatliar  to  him,  of  treating  all  that  came 
to  kia  ia  a  most  obliging  manner :  But  few 
ispeaded  much  on  his  professions  of  friendship. 
9e  seamed  not  to  have  a  deep  sense  of  religion, 
if  8BT  at  all :  And  spoke  of  it  most  commonly 
I »  of'^aii  eof^ne  of  government,  and  a  matter  of 

plicy.  By  this  means  the  king  ciime  to  look 
1  SI  lam  as  a  wise  and  honest  clerfyman.  Shel- 
at  first  made  bishop  of  London,  and 
1^  upon   Juxon's  death  promoted  to  Canter- 

lay.     Morley  had  been  first  known  to  the 

'^^'       a  friend  of  the  lord  Falkland's :   and 

enough  to  laise  a  man's  character. 

had  oonmtk^i  fe  ■Mi'jr  J9«n  ut  the  lord 
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Clarendon's  faniW,  and  was  hit  particular 
friend.  He  was  a  Calvinist  with  relation  to  the 
Arminian  points,  and  was  thought  a  friend  to 
the  Puritans  belbre  the  wars :  But  be  tools 
care  after  his  promotion  to  firee  himself  froo^ 
all  aaspicions  or  that  kincj.  He  was  a  pious 
and  charitable  man,  of  a  very  exemplary  li£i, 
but  extreme  passionate,  and  very  obstinate. 
He  was  first  made  bishop  of  VS^orce&ter.  pr, 
Hammond,  for  whom  tnat  see  ivas  designed, 
died  a  little  before  the  Restortition,  which  waa 
an  unspeakable  loes  to  the  church :  For,  as  he 
was  a  man  of  great  learning,  and  of  most 
eminent  merit,  he  having  been  the  person  that 
during  the  bad  times  had  roaintaiDed  the  cause 
of  the  church  in  a  very  singular  manner,  so  he 
was  a  very  moderate  man  in  his  temper,  though 
with  a  high  principle ;  and  probably  he  would 
have  ffiUen  into  healine  counsels.  lie  was  also 
much  set  on  reforming  abuses,  and  for  raising 
in  the  dergjr  a  due  sense  of  the  obligations  tbet 
lay  under.  But  by  his  death  Morley  was  acU 
vanced  to  Worcester :  And  not  long  after  he 
was  removed  to  Winchester,  void  by  Duppa's 
death,  who  had  been  the  king's  tutor,  though 
no  way  fit  for  that  post ;  but  he  was  a  meek, 
and  bumble  man,  and  much  loved  for  the 
sweetness  of  his  temper;  and  would  have  been 
more  esteemed,  if  he  had  died  before  the  Be* 
storation ;  for  he  made  not  that  use  of  the 
great  wealth  that  flowed  in  upon  him  that  was 
expected.  Morley  was  thought  always  the 
honester  man  of  the  two,  as  Sheldon  was  car* 
tainly  the  abler  man. 

*'  The  first  point  in  debate  was,  whether  con- 
cessions should  be  made,  and  pains  taken  to 
gaiu  the  Disseoters,  or  not ;  especially  the 
Presbyterians.  The  earl  of  Clarendon  waa 
much  for  it;  and  got  the  king  tt>  publish  a  Oe^ 
daration  soon  alter  his  Restoration,  concern-* 
ing  ecclesiastical  affiurs,  to  which  if  he  had 
stood,  very  probably  the  greatest  part  of  then^ 
might  have  been  gained.  But  the  bishops  did 
not  approve  of  this :  And  after  the  service  th^ 
did  that  lord  in  the  duke  of  York's  marriage* 
be  would  not  put  any  hardship  on  tliose  who 
had  so  sienally  obliged  him.  This  di^usted  the 
lord  Southampton,  who  was  for  carrviog  on  the 
design  that  had  been  much  talked  of  during  the 
wars,  of  moderating  matters  both  with  relation 
to  the  "government  of  the  church,  s^d  the  wom 
ship  and  ceremonies:  Which  created  some 
coldnta  between  him  and  the  earl  of  Clareavw 
don  when  (he  Lord  Chancellor  went  off  from 
those  designs.  The  consideration  that  those 
bishops  and  their  party  had  in  the  matter  wa% 
this :  The  Presbyterians  were  possessed  of  moat 
of  tl^e  great  beneficea>  in  the  church,  chiefly  ie 
the  Citv  of  liOndon^  a,nd  in  the  two  u^niversi^ 
des.  ft  is  |rue,  all  tliat  bad  come  intn  the 
room  of  those  who  were  turned  out  by  the  parr 
liament,  or  the  visitors  se<>t  by  tbem,  were 
removed  by  th^  course  of  law,  as  men  that  were 
illegally  possessed  of  other  mens  rights:  And 
that  even  where  the  former  incumbents  were 
dead)  because  a  title  originally  wrong  was  still 
wrong  in  law-    Bat  there  were  a  great  nv>j  9f 
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them  in  verr  eminent  posts,  who  were  leeally 
possessed  of  them  Many  of  these,  chie^  in 
the  City  of  London^  had  gone  into  the  design 
of  the  restoration  in  so  signal  a  manner,  and 
with  such  success,  that  they  had  great  merit, 
and  a  just  title  to  very  high  preferment.  Now, 
M  there  remained  a  great  deal  of  tlie  old  ani- 
mosity against  them  for  what  th^  had  done 
cfaring  the  wars,  so  it  was  said,  it  was  better  to 
haye  a  schism  out  of  the  .church  than  within  it ; 
and  that  the  half  conformity  of  the  Puritans  be- 
fore the  war  had  set  up  a  faction  in  every  city 
.  and  town  between  the  lectfirers  and  the  incum- 
bents, that  the  former  took  all  methods  to 
render  themselves  popular,  and  to  raise  the 

^  benevolence  of  their  people,  which  was  their 
chief  subsistence,  by  disparaging  the  govern- 
ment both  in  church  and  state.  They  had  also 
many  stories  among  them,  of  the  credit  they 
had  in  the  elections  of  parliament  men,  which 
t^ey  infused  in  the  king,  to  possess  him  with  the 
necessity  of  having  none  to  serve  in  the  church, 
but  peVsohs  that  should  be  firmly  tied  to  his  in- 
terest, both  by  principle,  and  by  subscriptious 
and   oaths.    It  is  true,  the  joy  then  spread 

'  through  the  nation  had  got^at  this  time  a  new 
parliament  to  be  elected  of  men  so  high  and  so 
hot,  that,  unless  the  Court  had  restrained 
them,  they  would  have  citrried  thines  much 
fhrther  than  they  did,  against  all  that  had  been 
concerned  in  the  late  wars:  But  they  were  not 
CD  expect  such  success  at  all  times :  Therefore 
they  thought  it  was  necessary  to  make  sure 
work  at  this  time:  And,  instead  of  using  me- 
thods to  bring  in  the  sectaries,  they  resolved 
THther  to  seek  the  most  effectual  ones  for  cast- 
ing them  out,  And  bringing  a  new  set  of  men 
into  the  church.  This  took  with  the  king,  at 
least  it  seemed  to  do  so.  But,  though  he  put 
on  an  outward  appearance  of  moderation,  yet 

.  he  was  in  another  and  deeper  laid  design,  to 
which  the  heat  of  these  men  proved  subser- 
vient, for  bringing  in  of  popery.  A  popish 
queen  was  a  great  step  to  keep  it  in  counte- 
uaoce  at  Cotirt,  and  to  have  a  great  many 
priests  going  about  the  Court  making  converts. 
It  was  thought,  a  toleration  was  the  only  method 
fcif  setting  it  a  going  all  the  nation  over.  And 
nothing  could  make  a  toleration  for  popery 
pass,  but  the  having  great  bodies  of  men  put 
cmt  of  the  church,  and  put  under  severe  laws, 
'  which  should  force  them  to  move  for  a  tolera- 
tion, and  should  make  it  reasonable  to  grant  it 
to  them.  And  it  was  resolved,  that  whatever 
should  he  granted  of  that  sort  should  -  go  in  so 
large  a  manner,  that  Papists  should  be  com- 
prehended witlpn  it.  So  the  Papists  had. this 
generally  spread  among  them,  that  they  should 
oppose  all  propositions  for  comprehension,  and 
•hodd  animate  ^he  church  party  to  maintain 
their  ground  against  aH  the  sectaries.  And  in 
that  point  they  seemed  zealous  for  the  church. 
But  at  the  same  time  they  spoke  of  toleration, 
as  necessary  both  for  the  peace  and  quiet  of  the 
Katinn,  and  for  the  encouragement  of  trade. 
And  with  this  the  duke  was  so  possessed,  that 
be  declared  himself  a  most  violent  eneooy  to^ 


comprehension,  and  as  zealous  for  toleration. 
The  king  being  thus  resolved  on  fixing  the  terms 
of  conformity  to  what  they  had  been  before 
the  war,  witliout  making  the  least  abatement  or 
alteration,  they  earned  on  still  an  appearance 
of  moderation,  till  the  strength  of  the  parties 
should  appear  in  the  n6w  parliament. 

"  So,  after  the  declaration  was  set  out,  a 
commission  was  granted  to  twelve  of  a  side, 
with  nine  assistants  to  each  side,  who  were  ap- 
pointed to  meet  at  the  Savoy,  and  to  consider 
on  the  ways  of  uniting  both  sides.  At  their 
first  meeting,  Sheldon  told  them,  that  those  of 
the  church  h^d  not  desired  this  meeting,  as  be- 
ing satisfied  with  the  legal  establishment ;  and 
therefore  they  had  nothing  to  offer ;  but  it  be- 
longed to  the  other  side,  who  moved  for  altera- 
tions, to  offer  both  their  exceptions  to  the  law« 
in  being,  and  the  alterations  that  they  proposed. 
He  told  them,  they  were  to  lay  all  they  bad  to 
offer  befo/e  them  at  once*;  for  they  would  not 
engage  to  treat  about  any  one  particular,  till 
they  saw  how  far  their  demands  went :  And  be 
said,  that  ail  was  to  be  transacted  in  writing, 
though  the  others  insisted  on  an  amicable  con« 
ference;  which  was  at  first  denied  :  Yet  some 
hopes  were  given  of  allowing  it  at  last.  Papers 
were  upon  this  given  in.  The  Presbytenaps 
moved,  that  bishop  Usiier's  reduction  should 
he  laid  down  as  a  ground- work  to  treat  on  ; 
that  bishops  should  not  govern  their  diocese  by 
their  single  authority,  nor  depute  it  to^  lay  offi- 
cers in  their  courts,  but  should  in'  matters  of 
ordination  and  jurisdiction  take  along  with  them 
the  counsel  and  concurrence  of  the  Presbyters* 
They  did  offer  several  exceptions  to  the  liturgy, 
against  the  many  responses  by  the  people  ;  and 
they  desired,  all  might  be  made  one  continued 
prayer.  They  desired  that  no  lessons  should 
be  taken  out  of  the  Apocryphal  books ;  that 
the  Psalms  used  in  the  daily  service  should  be 
according  to  the  new  translation.  They  ex- 
cepted to  many  parts  of  the  office  of  Baptism^ 
that  import  the  inward  regeneration  of  all  that 
were  baptized.  But  as  they  proposed  these 
amendments,  so  they  did  also  offer  a  liturgy- 
new  drawn  by  Mr.  Baxter.  They  insisted 
mainly  against  kneeling  at  the  Sacrament  of 
the  Lord's  Supp%,  chiefly  against  the  iroposinj^ 
it ;  and  moved  that  the  posture  mi(>ht  be  le^ 
free,  and  that  the  use  of  the  surplice,  of  the 
cross  in  baptism,  uf  God-fathers  Iteing  the  spon- 
sors in  baptism,  and  of  the  holy  days,  might  be 
abolished.*  Sheldon  saw  well  what  the  effect 
would  be  of  putting  them  to  make  all  their  de- 
mands at  once.  The  number  of  them  raised  a 
mighty  outcry  against  them,  as  people  that 
could  never  be  satisfied.  But  nothing  pave  so 
great  an  advantage  against  them,  as  their  offer- 
ing a  new  liturgy.  In  this  they  were  divided 
among  themselves.  Some  were  for  insisting 
only  on  a  few  important  things,  reckoning  that, 
if  they  were  gained,  and  an  union  followed  upon 
that,  it  would  be  easier  to  gain  other  things  af- 
terwards. But  all  this  was  overthrown  by  Mr. 
Baxter,  who  was  a  man  of  great  piety ;  and,  if 
he  bad  not  meddled  in  too  many  things,  would 
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faweliceB  esteemed  one  of  the  learned  men  of 
Ueage:  He  writ  near  two  hundred  books :  Of 
toe,  three  are  lArge  folios  :  lie  had  a  very 
Bsna^  and  patbetical  way  of  writing,  and  was 
biffhokhfe  long  a  man  of  great  zeal  and  much 
a^baij;  but  was  most  unhappily  subtle  dnd 
aenptijsical    in    every    thiug.    There  was  a 
jnu  sobmission  paid   to  him  by   the    wiiolc 
pHtyi    So  he  persuaded  them,  that  from  the 
vardi  of  the  commission  they  were  bound  to 
oftr  every  thing  thalt  they  thougiit  might  con- 
An  CO  che  good  or  peace  of  the  church,  with- 
as  ooosidenng  what  was  like  to.be  obtained, 
flrvhatefiect  their  demanding  so  much  might 
kfe,ia  iiritating  the  minds  of  those  ivho  were 
tko  die  superior  body  in  strength  and  number. 
.Ailcbe  whole  matter  was  at  last  reduced  to  one 
ai|le  point,  whether  it  was  lawful  to  determine 
the  certain  use  of  things  indiflferent  in  the  woi^ 
i^p  of  G«id  ?  The  bishops  held  them  to  that 
pwt,  and  pressed  them  to  shew  that  any  of 
tbe  tittufss  imposed  were  of  themselves  i^nlaw- 
inL   Tiie  Presbyterians  declined  this;  but  af- 
InBcd,  that  other  circumstances  might  make  it 
become  unlawful    to   settle  a  peremptory  law 
«hjat  things  indi£fercnt;    which  they  applied 
^cdy  to  kneeling  in  the  Sacrament,  and  stood 
BpoQ  it  that  a  law,  which  excluded  all  that  did 
Bot  kneel  from    the  Sacrajuent,  was  unlawful, 
ai  a  limitation  in  the  point  of  communion  put 
oc  the  laws  of  Ctirist,  tvhich  ought  to  be  the 
flftij  canditioQ  of  those  who  had  a  right  to.it. 
Upon  thij  point  there  was  a  free  conference 
ikti  bsted  fr^oie  days.     The  two   men,    that 
U  the  chief  management  of  the  debate,  were 
tlie  most  unfit  to  heal  matters,  and  the  fittest 
to  vidfrB  them,  that  could  have  beeii  found  out. 
Btxter  was  the   opponent,  and  Gunning  was 
Ike  respondent ;  who  was  afterwards  advanced, 
int  to  Chichester,  and  then  to  Ely:  He  was 
1  {Ban  of  great  reading,  and  noted  for  a  special 
afatiity  of  arguing:  All  the  arls  of  sophistry 
aere  made  use  of  by  him  on  all  occasions,  in 
as  oaftdent  a  manner,  as  if  they  had  been^ 
Bbod  reasoning  ;  He  was  a  man  of  an  innocent 
He,  onweariedly  active  to  very  little  purpose  : 
He  was  mncb  set  on  the  reconciling  us  with 
ps{«y  in  some  points :  And,  because  the  charge 
ti  iiloiatry  seemed  a  bar  to  all  thoughts  of  re- 
caadljation  with  them,  he  set  hhnself  with  very 
peat  zeal  to  clear  the  church  of  Rome  ofldola- 
(17:  This  made  many  suspect  him  as  inchning  to 
pover  to  them :  Bot  he  was  far  from  it ;  and  was 
tvery  honest,  sincere  man,  but  of  no  sound 
iB%aient,and  of  no  prudence  in  afiairs;  He 
*is  lor  our  conforming  in  all  things  to  the  rules 
•fdbe  primitive  church,  particularly  in  praying 
Br  fte  liead,  in  the  use  of  oil,  with  many  other 
Saab :  He   formed  man^  in  Cambridge  upon 
^owD  notions,  who  have  carried  them  per- 
^6  briber  than  he  intended.     Baxter  anci  he 
"^tu  some  days  in  much  logical  arguing,  to  the 
ti>R^n  of  the  town,  who  thought  here  were  a 
•eele  of  fencers  engaged   in  disputes,  that 
9bM  never  be  brought  to  an  end,  nor  have  any 
Mcflect.     In   conclusion,  this  commission^ 
^  limited  to  such  a  number  of  days,  came 


to  an  end,  before  any  one  thing  was  agreed  on^ 
The  bislwps  msisted  on  the  laws  that  were  &tiU' 
in  force^  to  which  they  would  admit  of  no  exf 
ception,  unless  it  was  proved  that  the  matter  of 
those  laws  was  sinful.     They  charged  the  pres- 
byterians  with  having  made  a  schism,  upon  a 
chaise  against  the  church  for  things,  which  now 
they  themselves  could  not  call  sinful.    They 
said,  there  was  no  reason  to  gratify  such  a  sort 
of  men  in  any  thing;  One  demand  granted 
would  draw  on  many  more ;  All  authority  both 
in  church  and  state  was  struck  at  by  the  position 
they  had  insisted  on,  that  it  was  not  lawful  to  . 
impose  tilings  indilTerent,  since  they  seemed  to 
to  be  the  only   proper  matter  in  which  human 
authority  could  interpose.     So  this  furnished 
an  occasion  to  expose  them  as  enemies  to  all 
order.    Things  had  been  carried  at  the  Savoy 
with  great  sharpness,  and   many  reflections. 
Baxter  said  once,  such  things  would  offend 
many  good  men  in   the  nation.    Stearn,  the 
archbishop  of  York,  upon  that  took  notice  that 
ha.  would  not  say  kingdom,  but  nation^  because 
he  would  not  acknowledge  a  king.     Of  this 
great  complaints  were  made,  as  an  indecent  re« 
turn  for  the  zeal  they  had  shewn  in  the  restora- 
tion. 

*'  Tbe  Conference  broke  up  without  doings 
any  good.     It  did  rather  hurt,  and  heightened 
tbe  sharpness  that  was  then  on  peoples  minds 
to  such  a  degree,  that  it  needed  no  addition  to 
raise  it  higher.     The  presbyterians  laid  their 
complaints  before  the  king :  But  little  regard, 
was  had  to  them.     And  now  all  the  concern 
that  seemed  to  employ  the  bishops  thoughts 
was,  not  only  to  make  no  alteration  on  their 
account,  but  to  make  the  terms  of  conformity 
much  stricter  than  they  had  been  before  the 
war.    So  it  was  resolved  to  maintain   con- 
formity to  the  height,  and  to  put  lecturers  in 
the  same  condition  with  the  incumbents,  as  to 
oaths  and  subscriptions;  and  to  oblige  all  per- 
sons to  subscribe  an  unfeigned  assent  and  con* 
sent  to  all  and  every  particular  contained  and 
prescribed  in  the  Book  of  Common  Prayer.  ^ 
Many  who^  thought  it  lawful  to  conform  in  sub- 
mission, yet  scrupled  at  this,  as  importing  a  par- 
ticular approbation  of  every  thing;  And  great 
distinction  was  made  -between  a  conformity  in 
practice,  and  so  full  and   distinct  an  assent. 
Vet  men  got  over  that,  as  importing  no  more 
but  a  consent  of  obedience :  For  though  the 
words  of  the  subscription,  which  were  also  tp 
be  publicly  pronounced  before  the  congrega- 
tion, declanng  the  person's  unfeigned  assent 
and  consent,  seemed  to  import  this,  yet  the 
clause  of  the  act  that  enjoined  this  carried  a 
clear  explanation  of  it ;  for  it  enacted  this  de- 
claration as  an  assent  and  consent  to  the  use  of 
all   things  contained  in   the  book.     Another 
subscription  was  enacted,  with  relation  to  the 
League  and  Covenant;  by  which  they  were  re- 
quired  to  declare  it  unlawful  upon  any  pre- 
tence whatsoever  to  take  arms  against  the 
king,  renouncing  the  traiterous  position  of  tak- 
ing arms  by  his  authority  against  his  person, 
or  those  commissioned  by  him,  Cbgether  wiUi  a 
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declaration,  that  no  oliligation  lay  on  them  or 
any  other  person  from  the  League  or  Cove- 
nant to  endeavour  any  change  o^  alteration 
of  government  in  diurch  and  state,  and  that 
the  Covenant  was  in  itself  an  unlaWliil  oath. 
This  was  contrived  a'gainst  all  the  old  men, 
who  had  both  taken  the  covenant  them- 
selves, and  had  pressed  it  upon  others.  So 
they  were  now  to  own  themselves  very  guilty 
in  that  matter.      And  those, .  who  thought  it 


might  be  lawful  upon  great  and  ill^al  provoca 
tion  to  resist  unjaft  invasion^  on  the  laws  ant 
Kberties  of  the  subjects,  excepted  to  the  sub 
scription,  though  it  was  scarce  safe  for  any  a 
that  time  to  have  insisted  on  that  point.  Sonv 
thought,  that  since  the  king  had  taken  the  co 
venant,  he  at  least  wis  bonnd  to  stand  to  it.^'^ 
He  then  proceeds  to  give  some  account  0 
the  Act  of  Uniformity,  and  of  different  trabflftc 
tbns  connected  therewith. 


209.  The  Trial  of  John.  James,  a  Fifth  Monarchy  Man,*  at  tin 
Kings- Bench,  for  High  Treason:  13  Charles  II.  a.  d.  1661 
[Written  by  his  Friends.] 


Some  pASSAGiis  at  the  first  taking  and  appre- 
hending of  JoFN  jAMES,.and  the  Company 
with  him,  met  togetlier  in  Biilstake- alley 
in  Whitechapel,  Oct.  19, 1661. 

1  [IE  Congregation  bein^  assembled  the  day 
above-mentioned^  (being  the  seventh  day  of  the 
^cek)  ill  Bulstake-alley  (where  was  the  place 
of  their  public  meeting,  the  doors  being  open) 

■  k 

*  Of  the  Insurrection  of  the  Fifth  Monarchy 
Men,  nnder  Venner,  archdeacon  Echard  gives 
us  the  following  account;  <<  While  the  a%airs 
of  the  nation  seemed  to  be  in  peace  and  tran- 
quillity, in  the  beginning  of  the  new  year 
1660-1,  there  happened  a  strange  and  unparal- 
leled action  in  London,  which  strengthened  the 
belief  of  those  secret  Plots  and  Conspiracies 
mentioned  by  the  lord  chancellor.  This  was 
occasioned  by  a  small  body  of  Fifth- Monarchy 
Men,  who  hating  all  monarchy,  and  the  ap- 
pearance of  it,,  had  formerly  ninde  an  aiiempt 
against  CromwelPs  government,  but  escaped 
bejfond  expectation.  The  head  of  them  was 
one  Thomas  Venner,  sometime  a  wine-cooper, 
who  by  the  king's  indalgence  held  a  conven- 
'ticle  in  Coleman-street,  where  he,  and  others, 
used  to  preach  to  them  out  of  the  Prophecies 
of  Daniel  and  the  Revelations,  and  from  thence 
drew  strange  inferences,  persuading  their  con- 
gregations '  to  take  np  arms  for  iting  Jesus, 

*  against  the  powers  of  the  earth,  the  king,  the 

*  duke  of  York,  general  Monk,  &c.'  assuring 
them,  '  That  no  vt-^apons  formed  against  them 

*  should  prosper,  nor  a  hair  of  their  heads  hc: 
'*  touched;   for  one  should  chnce  a  thousand, 

*  and  two  put  ten  thousand  to  Hight.'  Upon 
which  they  gut  a  Declaration  printed,  entitled, 

*  A  Door  of*  Hope  opened  ;*  in  which  they 
said,  and  declared,  '  That  they  would  never 
'  sheath   their  swords   till    Babylon,  as    they 

*  called  monarchy,  became   a   hissing  and  a 

*  curse,  and  there  be  left  neither  Remnant, 
'Son,  nor  Nephew:  that  when  they  had  led 
*■  captivity  captive  into  England  they  wonld  go 

*  into  France,  Spain,  Germany,  &c.  and  rather 
<  die  than  take  the  wicked  Oaths  of  Snpre- 

*  macy  and  Allegiance:  that  they  would  not 
'^  make   any    leagues    with    monarchists,    but 

*  firOiild  rite  up  against  the  carnal,  to  posses 


continued  together  the  former  part  of  the  da; 
in  the  worship  of  God  without  disturbance 
and  being  again  come  togetlier  in  the  after 
noon,  continued  without  interruption  till  thre* 
o'clock;  about  which  time  John  James  wa 
speaking  from  1  Cor.  vi.  20,  in  these  words 
'  For  ye  are  bouglit  with  a  price,  therefor 
'  glorify  God  in  your  body,  and  in  your  spirit 
'  frhicn  are  Gods/    About  which  time  one  jas 

'  the  Gate,  or  the  world,  to  bind  their  kings  ii 
'  clmius,  arid  their  nobles  in  fetters  of  iron. 
And  so  to  accomplish  this  heroic  design,  the; 
observed  so  mach  policy  as  to  put  it  in  exe 
cotion  when  the  king  was  attending  his  mothe 
and  sister  to  embark  at  Portsmouth,  for  thei 
return  into  France.  Accordingly  on  Suoda; 
the  6th  of  Jan.  being  fuHy  animated  by  tli^ 
sermon,  which  hinted  to  them,  '  That  they  hat 
been  praying  and  preaching,  but  not  actin] 
for  God,'  they  sallied  oat  well  armed  fron 
their  Meeting- House, and  marched  to  St.  FvluV 
Church- Yard  in  the  dark  of  the  evening.  Het^ 
they  mustered  their  party,  amounting  to  abovi 
50,  and  placed  their  centinels  for  the  time,  on< 
of  whom  kiJled  a  poor  innocent  man,  who  upoi 
demand  had  atiswered,  *  He  was  for  God  an< 
*  king  ('harles?*  This  gave  an  alarm  to  the  city 
and  the  lord-mayor,  sir  Rd.  Brown,  and  thi 
trained  bands  being  upon  the  guard,  some  file 
of  men  were  sent  a^rninst  them,  whom  thesi 
desperate  men  quickly  routed,  and  so  marcbei 
on  to  Bishopsgate,  where  lliey  passed  withou 
opposition,  and  from  tlience  to  Cripplegace 
where  they  came  into  the  city  again,  and  so  h 
Alders'^ate.  Here  threatening  the  constable 
who  was  weakly  attended,  they  were  let  ou 
again.  Then  they  declared  themselves  fo 
King  Jesus,  and  thus  proceeded  to  Beech 
Lane,  where  they  killed  a  headboroogh  tha 
opposed  them,  and  so  hagtened  to  Cane- Wood 
between  Highgate  and  Hainpstead,  where  the; 
reposed  themselves  for  that  night. — The  noi* 
of  this  strange  Insurrection  caused  the  Genera 
to  setiy  a  party  of  horse  and  foot  the  next  day 
who  drove  them  out  of  the  wood,  and  tool 
some  of  I  hem  prisoners,  who  were  committer 
to  the  Gate- House.  The  rest  having  rallies 
again,  on  Wednesday  morning  returned  t< 
London,  ^iih  assurance  by  \'eouer  theirleadei 
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8eaiii4,with  Mr.  Wood  the  headborough, 
oae  to  the  meetin^.zaace,  Mr.  Wood  cowh 
■udiJig  iiifa  ia  the  king's  Dame  to  be  silein 
l^eme  down,  bavins  spoke  Treason  against 
ieiiag;  but  John  Jnine^*  taking  U(tle  nQtice 
d«of,  aod  going  on  npoii  bis  subject,  .the 
Miikaroiigh  caino  nearer  to  him  in  the  ovid- 
irof  tbe  meeting-place,  and  commanded  him 
^pio  ia  the  king*s  name  -to -come  down,  or  else 
W  aoiild  puU  him  )down  ;  whereupon  tbe  dis- 
tidaaoe  g^w  so  great  he  could  not  proceed, 
hK  told  the  head  borough  he  would  not  come 
4o«a except  be  wras  pulled  down;  whereupon 
be  polled  Dim  down,  and  hauled  him  away. 
Ik  cause  of  his  being  apprehended  proceeding 
&i^  oBe  Tipler,  a  pipeniaker,joorneyroaM  to  a 
iciglibour  near  adjoining,  who  from  their  yard 
Waring  the  said  John  James  speak  a  little  be* 
(Me,  fiom  Psal.  viii.  l2,  in  these  words;  *  Out 
^  of  the  mouths  of  babes  and  sucklings  hast 
<  thott  ordained  strength  because  of  thine  ene- 


*  That  no  weapon  formed  against  them  should 

'proq>er:    therefore     they  might  look  upon 

'the  example  of   Gideon:   it  was  the  same 

<  thing  to  Gody  whether  he  saved  by  a  few 

'  or  a  multitude.'     Their  first  appearance  was 

»  Thieadneedle-street,  behind  the  Exchangei 

vhere  tbej  beat  back  a  party  sent  by  ^ 

mid  there.     But,  upon  tbe  advance  of  more 

■sees,  they   retreated  to  Bishopsgate-street ; 

whcfe  after  a   sharp  encounter,  two  of  each 

aide  beiqg  aLain,    tbej  gradually  slipt  away 

aid   disappeared.      A  while  after,  like  tbe 

athezing  of  clouds,  they  were  -seen  again  at 

College-Uill   and    Maiden-Lane,  where   they 

to    sacrifice  the    lord-mayor.     But 

of  him^  they  crossed  Cheapside,  and 

into  Wood-street.    Here  began  a  cruel 

It,  wherein  they  shewed  skill  as  well  as  great 

valoar ;  and  having  ruffled  some  Xrained-bands, 

and  repelled   tbe  horse-guards  that  came  to 

assist  them,  they  did  not  give  way  till  Venner 

was  knocked  down  and  severely  wounded,  aod 

Taffiicy  and  Cragg,  two  of  their  fiercest  preach- 

ta  and  combatants,  were  slain.    Whereupon 

the  greatest  part  of  them  retreated  to  Cripple- 

pte,  firing  in  good  order  in  their  rear  upon 

tbe  trained-baads,  who  were  in  close  pursuit 

of  them.     CoL  Cox,  who  commanded,  lodged 

la  of  them  in  an  ale-house  near  the  postern, 

wUch  house  they  obstinately  maintained.    The 

ho3se  being  surrounded,  some  of  tbe  soldiers 

BSiiied  the  next  bouse,  and  shot  in  upon  them, 

being  in    tbe  upper  room,  who  still  refused 

^oaiier:  at  the  same  time  another  party   of 

aosketeers  got  up  the  stairs,  broke  down  the 

door,  and  entered  their  garrison.    Six  of  them 

vere  killed  before,   anotbejr .  refusing  quarter 

■IS  first  knocked  down,  and  then  shot  with  a 

avsket.     The  rest  being  demanded  why  they 

id  not  aak  quarter  before,  answ^ed  *  They 

tet  not  for  iear  their  own  felfows  should 

Wc  shot   them/    In  this  Insurrection  20  of 

it  kii^s  men  were  alaio,  and  as  many  of  tlie 

okk      Thoie   taken  were  Venner  himself, 

SodgjuM,  Gomler,  AUe%  Pym,  AshtoO;  Prich- 


'  mies^  that  thou  mi^htest  still  the  enemy  and 
'.  the  avenger/  (Which  words  were  occasionally 
spoken  to,  by  way  of  addition  to  «  hat  another 
brother  had  spoken  before) 'uhereat  the  said 
T^pler  taking  offence,  went  to  justice  Chard  to 
acquaint  him  therewith ;  but  being  an  idle 
fellow,  tbe  justice,  as  it  is  said,  took  not  much 
notice  of  what  he  spake,  till  bringing  a  neigh- 
bour with  him,  be  was  provoked  by  him  to  re- 
gard his  testimony. 

Whereupon  the  Justice  came  forth  and  went 
with  Mr.  Wood  the  headborough  to  the  meet^ 
ing-placc,  and  seized  upon  him  as  aforesaid, 
the  said  Justice  standing  at  the  door :  Here- 
upon an  uproar  grew,  some  crying  out  in  the 
streets,  Treason !  Treason !  the^  iiamlets  were 
hereupon  summoned  upon  pain  of  death,  many 
of  whom  appeared  accordingly;  and  by  this 
tim'e  four  Justices  of  the  I*eace  were  come  to- 
gether, to  wit,  tlie  Lieutenant '  of  the  Tower, 
Ju^ice  Bide,  Justice    Swallow,  and    Justice 

ard,  Fall,  Hopkins,  Wells,  and  about  as  many 
more,  not  much  worth  tbe  uaming ;  wlio  blas- 
phemously alledged,  '  That  if  tbey  were  de- 
ceived  or  mis-led,  it  was  God  that  deceived 
them.' — ^These,  to  tbe  number  of  20,  were 
soon  after  arraigned  at  the  Old  Bailey  for  trea- 
son and  murder;  which  being  fully  proved^ 
with  all  tbe  forementioned  particulars,  they 
were  all  found  guilty,  except  Hopkins  and 
Well3,  against  whom  tbe  evidence  was  not  full, 
and  against  one  Patshul  only  a  single  witness : 
'wherefore  they  were  acquitted  by  the  jury. 
When  sentence  was  pronounced  against  them, 
and  the  lord  chief  justice  Foster  seriously 
charged  Venner  with  tbe  blood  of  his  unhappy 
accomplices,  he  impudently  replied,  '  It  was 
not  he,  but  Jesus  tliat  led  th^m.'  Three  of 
them  confessed  their  crime,  ancT craved  mercy, 
but  the  rest  continued  obstinate.  Being  sen- 
tenced to  be  banged,  diawn,  and  quartered, 
Venner  and  Hodgkins  were  ^n  the  19th  of 
Jan.  executed  over-against  their  Meeting- 
House  in  Coleman-street.  The  former  spoke 
little  but  in  vindication  of  himself  and  bis- fact, 
and  something  of  his  opinion,  with  an  assur- 
ance '  That  the  time  was  at  hand  when  other 
judgment  would  be;'  highly  reflecting  upon 
the  present  government.  Hodgkins  raved  and 
cursed  in  tlie  manner  of  praying,  *  calling 
down  vengeance  from  Heaven  upon  tlie  king, 
tbe  judges,,  and  the  city  of  London;'  nor 
would  he  desi&t,  till  the  executioner  put  an 
end  to  all  his  extravagancies.  Two  days  after 
nine  more  were  executed  in  five  several  places 
of  the  city,  without  being  quartered,  as  tbe 
two  first  were.  All  persisted,  like  the  Regi»- 
cides,  in  justifying  their  crimes,  except  one 
young  man,  who  &wed  great  signs  of  repen- 
tance.— ^Thus  ended  a  Rebellion  of  a  very 
strange  nature,  which  was  begun  and  carried 
on  with  such  infernal  rage,  that  if  their  numbers 
had  been  equal  to  their  spirits;  they  would  have 
overturned  the  city  and  the  nation,  and  the 
world^  which  in  dieir  imagination  they  hiMi 
divided  among  themselves."    P.  7S4. 
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Chard  ;  John  James  in  the  mean  time  was  com- 
iDiCted  to  the  custody  of  the  headhorough,  who 
carried' him  to  a  tavern  near  thereunto,  where 
several  soldiers  and  other  loose  people,  came 
about  him,  scoffing  and  4)laspheming,  some 
taking  wine  and  saying, '  I  drink  ro  you  in  the 

*  spirit;'  and  others  being  mde,  and  reproved 
by  the  officer,  said, '  I. would  only  spt'ak  to 
'  iiim  a  few  words  in  the  spirit  :*  in  this  time 
the  rest  of  the  meeting  by  sevens  were  brought 
before  the  justices  (being  at  an  house  near  the 
meeting-place)  who  tendering  the  Oath  of  Alle- 
giance unto  them,  committed  those  that  refused, 
some  to  Nengate,  both  men  and  women,  being 
guarded  thither  by  the  Hamlets ;  afterwards 
the  same  justices  entering  the  meeting-place 
site  down  about  the  table  with  their  clerk  and 
(one  major  Manly  standing  by)  did  send  for 
Jdhn .James,  and  in  the  mean  time  the  Lieu- 
tenant of  the  Tower  read  a  Paper  which  he 
pulled  out  of  his  pocket,  saying,  he  would  read 
to  them  what  doctrine  was  preached  there  that 
clay,  being  of  the  nature  of  a  charge,  which 
they  drew  up  from  Tipler's  mouth  against  John 
James,  demanding  of  certain  women  (relating 
to  the  meeting,  yet  detained,  and  whose  names 
Chey  were  then  taking)  how  they  could  hear 
such  things  as  titose?  To  which  they  unani- 
mously replied  in  the  fear  of  the  Lord,  That 
ibey  never  heard  such  words,  as  they  should 
answer  it  before  the  Lord,  and  they  durst  not 
lie:  who  replied,  That  they  liad  but  their  w6rds, 
but  they  hod  others  oaths  for  jt:  who  made  an- 
swer in  the  prophetV  words,  Psal.  cii.  8.  *  They 
'  which  were  mad   against  them,  had  sworn 

*  against  them.'  By  this  time  John  James  was 
brought  into  the  meeting-place,  and  the  Lieu- 
tenant (looking  upon  him)  said  to  the  women. 
What  have  yoi^  no  better  a  holder-forth  than 
be  ?  John  James  said,  That  thq  way  of  the  Lord 
was  and  is  many  times,  to  use  the  poorest  of 
bis  people  to  do  his  work,  alledging  also  the 
Apostle s  words,  I  Cor.  i.  97,  that '  He  choosetH 
'  the  weak  and  foolish  things  of  the  world  to 

*  confound  the  mighty :'  Then  said  the  Lieu- 
tenant of  the  To*%er,  What  you  are  a  Jew. 
John  James  said,  that  in  one  sense  he  was 
II  Jew,  and  in   another  sense   not,  repeating 

'those  words  of  the  Apostle  in  Rom.  li.  last. 

*  For  he  is  not  a  Jew  that  is  one  outwardly, 

*  neither  is  that  circumcision  which  is  outward 
^    *  in  the  flesh ;  but  he  is  a  Jew  which  is  one  in- 

^  *  wardly,  and  circumcision  is  that  of  the  heart 
^  in  the  spirit,  whose  praise  is  not  of  men,  but 
'  of  God.'  The  Lieutenant  asked  him,  tvhether 
he  had  not  been  before  him  before  this?  who 
answered,  he  liad :  and  whether  he  had  not 
been  .civilly  used?  he  replied,  Yea,  and  for  his 
civility  he  thanked  him:  Then  the  Lieutenant 
asked  him,  if  he  wns  not  counselled  for  ta  take 
heed  for  the  future?  he  answered.  Yea,  and  he 
had  taken  it  so  far  as  he  could  jM'ith  a  good  con- 
fidence :  upon  which  the  Lieutenant  told  him 
lie  should  stretch  for  it, '  and  if  he  were  not 
'  handed  he  would  be  hanged  for  him.'  John 
James  told  him,  he  was  not  careful  in  that  mat- 
ter, and  tbat  they  could  do  no  mare  than  they 


should  be  suffered  by  the  Lord  to  do:  Thi 
Lieutenant  ^>ld  him,  he  thought  he  was  not 
careful,  for  he  bad  a  mind  to  be  hanged  b* 
some  of  his  holy  brethren  that  went  before 
him.  John  James  desired  he  would  not  speak 
so  lightly.  The  Lieutenant  spake  something 
also  about  the  Fifth  Kingdom,  and  asked  him. 
whether  it  was  not  his  principle  ?  who  told  fain 
he  clid  own  the  Fifth  Kingdom  u  bich  must  come 
whereupon  they  laughed  one  upon  another  and 
said, '  Now  they  had  it  from  his  own  mouth. 
Something  also  was  charged  upon  him  aboul 
bis  learning  to  sound  a  trumpet,  in  order  to  a 
rising  with  Venner^s  Party  ;  to  which  he  said, 
there  was  a  friend  of  his  who  lav  in  his  house 
minding  to  go  to  eea,  being  to  learn  to  sound 
desired  he  might  have  liberty  to  be  taught  ii 
his  house,  but  he  never  learned  himself,  neithei 
was  he  one  of  (hose  in  that  rising,  judging  it  tc 
be  a  hish  act.  Then  the  Lieutenant  of  th< 
Tower  called  in  capt.  Hodgskin,  who  com- 
manded the  party  of  soldiers  that  stood  at  thi 
door,  and  said,  Take  this  man,  be  careful  o 
him,  and  commit  him  close  prisoner  to  New. 
gate.  So  they  carried  him  away  with  bis  Mit 
tiimis  hereafter  expressed. 

To  the  Keeper  of  the  Gaol  of  Newgate,  or  his 

Deputy. 

'  Middles,   These  are  in  the  kingV  majesty 'i 
f  Dame  to  require  you  to  receive  into  your  cus- 

*  tody  the  body  of  John  James,  whom  we  send 

<  you  herewith,  being  taken  this  present  dftj 

*  at  a  conventicle,  or  private  meeting,  in  the 
^  parish  of  White-Chapel,  and  there  speaking 
'  in  the  audience  of  the  people  present,  trea- 

*  sonable  words  against  his  majcsty^s  royal 
'  person  ;  you  shall  therefore  keep  him  close 
'  prisoner  until  further  order,  and  this  shall  bs 
'  your  warrant.     Given  under  oar  hands  tbii 

<  19ih  day  of  October,  1661. 

*  John  Robinson,  Lieut,  of  the  Tower.^ 
*  Thomas  Bide,  Edward  Chard. 
*  Thomas  Swallow.' 
After  that  John  James  was  sent  away  ac- 
cording to  the  Mittimus  afore-mentioned,  the 
witnesses  were  called  in  and  further  examined, 
and  forthwith  a  Paper  was  presented  to  one  oi 
them,  being  as  was  supposed  tlie  substance  oi 
what  Tiple^  had  before  sworn  to,  which  bein{ 
read  with  a  low  voice,  the  relator  could  not 
hear,  but  ibis  he  saw,  that  one  of  the  wirnesset 
refused  to.  take  his  oath,  saying.  That  then 
were  many  words  in  the  paper  which  he  die 
not  hear:  but  the  justices  said.  That  thii 
which  was  written,  and  that  which  was  hearcf, 
was  all  to  one  purpose,  therefore  take  it ;  but 
he  reiiised  it  again  :  yet  it  being  tendered  once 
more,  with  much  persuasions,  entreaties,  and 
threatnings  to  send  him  to  prison  if  he  refused 
it,  he  took  it ;  after  which  the  lieutenant  said, 
he  knew  nothing  to  thrcontraijr  but  that  tbii 
business  might  be  worth  to  them  100/.  a  piece  : 
after  this  Osburn,  who  was  a  seaman,  said, 
I  cannot  stay,  but  most  go  to  sea  for  a  liveli- 
hood, for  I  am  poor;  Then  justice  Chard  said 
to  the  lieitt,  of  the  Tower,  Let  him  be  entered 
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■  the  Tower,  or  upon  some  ship,  to  receive  the 
kaK'f  fttj  till  cbe  business  be  over;  bidding 
In  onne  to  the  Tower  acfwrdingly  the  nexi 
■Ht^.     As  tbej  werie  going  away,  a  woman 
i^  &ieod   of  the  seaman's  being  present  and 
lord  what  passed,  said,  that  bis  oath  was  not 
vfaetaken  ?  Then  the  lieutenant  asked  what  she 
ws,  9AJIOZ  tJmt  she  would  fain  seduce  the  wit- 
Be«e3,and  that  she  deserved  tobesi^nttoNevv- 
pce;  to  which  she  replied  saying,  You  may  do 
vintyoo  please,  but  I  speak  the  truth,  and  know 
that  hts  word  is  not  to  be  taken ;  after  this  they 
sud  lo  the  seaman   as  tbey    were  going  away, 
Be  DOC  seduced  by  ber ;  and  further  said,  that 
if  be  did   not   stand  to  his  oath,  he  should 
W  committed,  with  other  threatening  words, 
aad  so  tbey  departed.   And  it  is  further.assert- 
cd  by  several  persons  that  were  then  upon  the 
^ce  when  Obburn   was  sworn,  who  immedi- 
ately demanded  of  him  what  it  was  he  had 
svore  unto,   desiring  him   to   tell   them   the 
words,  who  seemed  at  that  time  to  be  very  sad, 
Uiling  tbeni   that  he  could  not  remember  the 
words  except  he  beard  them  named  ovsr again; 
opoa  which  also  some  of  the  guard  themselves 
bearicg  him  speak  thus,  jsaid  to  him,  that  they 
woald  not  be  in  bis  condition  for  all  the  world, 
^one  time  after  this,  several  spake  unto  the 
said  Bernard  Osbum,  questioning  him  about  the 
ouh  he  had  taken  ;    he  declared  that   he  had 
sworn  to  he  knew  not  what,  bein«;  forced  there- 
to ibroogh  fear  and  hopes  of  release ;  That  the 
aaid-Bemard  Osburn  intending  not  to  stand  to 
bis  oath,   went  to  his  ship  towards  the  Hope 
in  order  to  the  sea-voyage  he  was  engaged  m, 
bat  not  long  after  came  a  warrant  from  the 
heat,  of  the  Tower,  to  require  his  appearance 
is  the  coust  as  one  of  the  witnesses,  which  was 
directed   to  his  brother's   house  in   Wapping 
where  he   used  to  lodge,   but  his  sister  ac- 
painted  them  that  he  ^as  gone  to  sea'  some- 
' be  before;  and  they  demanding  where?  she 
id,  I  suppose  he  may  be  in  the  Downs  by 
time;  at  which  the  messenger  was  much 
Mefided,  threatening  him  greatly,  which  occa- 
Booed  her  speedy  coming  to  tlie  lieut.  of  the 
Tower,   who  in  great  wrath  demanded,  how 
hog  be  had  been  gone,  and  what  ship  be  was 
apon  ?  which  she  signified  iinto  (lim,  and  ac- 
cordiiigly  be  forthwith  sent  his  marshal  to  de- 
mand htm  from  his  ship,  which  was  performed 
aeoordingly;    and  when  he  was  come,  they. 
ttetatened  to  have  him  hanged,  if  he  did  not 
sand  to  bis  evidence,  but  if  he  did  he  should 
Imre  all  his  charges  borne,  and  a  reward  for  his 
pains;  and  from  this*  time  be  was  kept  in  the 
Barsbal's  hands  at  the  king's  charge,  till  the 
tnU  was  over;  After  this  the  said  Osburn, 
with  the  <»ther  witnesses,  were  divers  times 
■Mier  private  examination  by  the  king's  coun- 
«laDd  attorney  and  solicitor  general,  &c. 

The  evidence  being  prepared,  and  all  things 
ii  readiness  for  a  Trial,  John  James  having  been 
ii  Newgate  from  the  19th  of  the  8tb  month, 
ns  appoioced  the  14th  of  the  9th  monib  to  ap- 

Sat  the  KiDgVbencb  bar  in  order  to  bis 
J. 


HIS  ARRAIGNMENT  AND  TRIAL.  ^ 

Whatpoised  the  Ut  day;  Nao.  14. 

Being  carried  in  a  coach  to  Westminster  by 
the  under-sheritF,  and  brougiit  to  the  King's 
bencli  bar;  chief  justice  Forster,  justice  Mallet, 
justice  Twisden,  and  justice  Windham,  being 
judges  upon  the  bench ;  he  was  commanded, 
according  to  custom,  to  hold  up  his  hand ;  and 
he  did  so,  and  told*  them  he  did  hold  uj^ 
his  hand  to  signify  be  was  there  to  answer  to 
what  should  be  laid  to  his  charge.  £ut  ha 
held  up  his  hand  with  his  glove  on,  whith  soma 
were  offended  at,  and  told  him  he  must  pull  it 
off.  John  James  answered,  it  was  all  one  to  him, 
to  hold  up  hh  hnnd  with  it  off  or  on  ;  and  then 
he  did  |)uil  off  his  glove,  and  held  up  his  hand, 
and  tliwn  bis  Charge  ^as  read. 

The  Subitance  of  the  Indictment. 

'  He  stood  indicted  b^r  the  name  of  John 
'  James:  1.  For  compassing  and  imagining  the 
'  deatl^of  the  king.  2.  Fur  endeavouring  lo  levy 

*  war  Against  the  king.    3.  For  endeavouring  a 

*  change  of  the  government.  And  in  this  his  com- 

*  passing,  imagining,  and  contriving  the  king's 

*  death,  he  had  maliciously,  ti;aiterously,  and  by 
'  iostightion  of  the  devil,  not  having  the  fear  of 

*  God  nefbre  his  eyes,  declared  these  words:  1. 

*  That  the  king  was  a  bloody  tyrant,  a  blood- 
^  sucker,  and  blood- thirsty  man,  and  his  nobles 
'  the  same.  2.  That  the  king  and  liis  nobles  bad 
'  shed  the  blood  of  the  saints  at  Charing-Cross, 
'  aiKi  the  blood  of  the  covenanters  in  Scotland. 
'  3.  That  the  king  was  brought  in  to  this  end,  to 

*  fill  up  the  measure  of  his  iniquity ;  and  that 

*  the  king's  cup  of  iniquity  had  filled  more  within 
'  this  last  year,  tban  in  many  years  b^ore.  4. 

*  That  he  did  bemoanthat  they  had  not  improved 
'  their  opportunity  when  they  had  the  power  in 

*  their  hands;  and  that  be  did  say  it  would  not 
'  be  long  before  they  had  power  again,  and  then 

*  they  would  improve  it  better;  ancf  that  be  did 
'  bewail  the  apostacy  of  the  people  of  God,  and 
'  say,  they  had  not  fought  the  Lord's  battles  tho- 

*  roughly  :  but  when  the  Lord  should  ^e  pow* 

*  ertolthem  again,  and  give  his  workmto  their 

<  hands,  they  would  do  it  better.  5.  That  tha 

*  death  and  destruction  of  the  king  drew  veiy 

<  near.' 

The  Indictment  being  read,  the  clerk  called 
upon  John  James  to  answer  to  bis  Charge,  and 
plead  Guilty,  or  Not  Guilty. 

John  James  desired,  before  they  did  proceed, 
that  he  might  have  a  copy  of  his  Charge,  add 
time  to  consider  of  it. 

The  Lord  Chief  Justice  answered.  That  a 
copy  of  the  Charge  was  not  allowed  in  cases  of 
High  Treason;  and  he  told  him  he  must  plead 
Guilty,  or  Not  Gudty,  or  else  a  worse  thing 
would  follow. 

John  Jama  answered,  he  humbly  conceived 
it  was  his  privilege  as  an  Englishman ;  and  till 
he  had  that  he  was  not  free  to  plead  one  way 
or  other.  He  alledged  that  Chief  justice  Coke 
had  declared  it  good  law;  ai|d  chat  Judft 
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Heath  had  declared  it  also  good  law ;  and  that 
be  did  at  Oxford  give  John  Lilburue  a  copy 
of  his  Charge,  heing  arraigaed  there  fur  High 

Treaion. 

Then  one  of  the  King's  Counsel  told  hun, 
That  the  law  would  not  grant  him  a  copy  of 
his  Charge  in  case  of  Felony,  much  less  id  case 
of  High  Treason ;  and  told  hiin^  It  he  would 
not  plead,  they  would  proceed  against  him  as 
»  person  contemning  the  court,  and  look  lipon 
him  a  mute. 

John  James  made  answer,  Seeing  he  was 
•Ter-ruled,  he  pleaded  Not  Guilty,  neither  in 
ibrm  nor  matter. 

The  clerk  asked  him  how  he  would  be  tried  ? 

He  answered,  By  the  law  of  God.  At  which 
the  lawyers  gate  a  great  hiss. 

And  It  was  answered  thus/  or  to  Uiis  effect; 

*  It  was  not  a  place  or  time  to  talk  of  the  laws 
« of  God/  But  Jolui  James  was  willing  to  urge 
It  again,  That  seeing  the  Judge  did  sit  there 
as  judge  of  the  law,  and  ot  God's  law,  as  they 
thought,  it  was  meet  they  should  give '  him  li- 
berty to  appeal  to  God's  law. 

Whereupon  the  Judge  told  him  he  most  pro- 
ceed according  to  their  law,  or  else  a  worse 
thing  would  follow ;  and  say,  « By  God  and 
the  country.' 

John  James  answered.  He  was  ignorant  of 
their  hiw,  and  knew  not  what  snare  there  might 
be  in  it,  never  having  been  at  any  bar  before  : 
mud  therefore  desired  him  he  would  open  the 
terms,  what  they  meant  by  God,  and  what  they 
meant  by  the  Country. 

The  Judge  answered,  God  ft»rbid  but  he 
tliould  open  the  terms :  •  By  God,' says  he,  *  is 

*  meant  your  6rst  demand,  to  wit,  the  law  of 
^  God.' 

John  James  asked  him,  Wliy  then  his  first 
demand  was  not  granted  ? 

The  Judge  said,  God  forbid  but  that  you 
should  be  so  tried;  but  you  must  use  the  form 
of  the  court. 

JbAii  James  said,  If  it  were  so,  he  was  satis- 
fied. 

^  And  by  the  Country,'  saiih  the  Judge,  •  19 
"*  Middlesex  men,  men  of  truth,  that  would 
<  judge  impartially  between  the  king  and  him.' 

John  James  said,  If  that  be  the  meaning,  he 
put  liiroself  upou  the  trial  of  God  and  the 
Caunti^. 

When  tliis  was  done,  John  James  was  sent 
by  a  Habeas  Corpus  to  the  King'«-bench  pri- 
son in  Southwark,  and  there  continued  till  the 
19th  d^y  of  November,  and  then  was  brought 
'  again  to  the  King^s-bench  bar  at  Westminster, 
to  his  further  trial. 

Jo  this  interval  betwixt  the  commitment  aud 
trial,  upon  the  first  dav  of  the  week,  being  the 
18tb  of  November,  John  James  received  a  let- 
ter from  a  person  of  note,  to  advertise  him  that 
there  was  such  a  jury  of  life  and  death  im- 
paoaelled  to  proceed  upon  him,  as  had  not 
ibeen  for  many  years  before,  being  all  picked 
men,  and  most  of  them  knights  and  gentlemen ; 
And  that  if  be  did  not  except  against  them, 


or  must  of  the  chief  of  them,  he*  was  a  dca4 
man. 

The  Second  Day. 

Upon  the  19th  of  November  he  appeared  the 
second  time  at  the  King's^ bench  bar,  according 
to  the  order  of  the  court,  where  were  present. 

The  Judges,  Sir  Robert  Forster,  chief  jus* 
tice,  sir  Ttiumas  Mallet,  justice,  sir  Thomas 
Twisden,  justice,  sir  Wadhain  Windham,  jus^ 
tice,  sir  Jeoftry  Pidmer,  attorney-general,  sir 
lieneage  Finch,  solicitor-general. 

The  King's  Counsel-,  serjeant  Maynard,  Ser- 
jeant Glymie,  serjeant  Wilde,  Serjeant  Keeling. 

The    Witnesses    Names    appearing  in    the 
Court ;  Aldermaa  Chard,  John  Ttpier,  Bernard^ 
Osburn.     The  fourth  witness's  name  not  yet' 
known. 

The  Names  of  the  Jury,  Charles  Pitfield,  Ralph 
Halsnye,  Thomas  Eglefield,  Daniel  Cariwood, 
Ambrose  Hanburough,  Anthony  Hall,  Humph- 
rey Higgins,  Thomas  Snow,  William  C61e,  Tho- 
mas Upnel,  Gilbert  Messe,  William  Blunt. 

The  witnesses  and  jury  being  called  into  the 
court,  John  James  having  excepted  against  di- 
vers knights  and  gentlemen  picked  for  his  ju- 
ry, and  the  aforenamed  standing  for  his  jury, 
the  Clerk  bid  John  James  hold  up  his  hand  as 
before.  He  did  so;  and  again  told  them  it 
was  to  signify  he  was  there :  (and  then  tliej 
langhed)  and  the  Judge  said,  O  ho,  are  you 
come  ? 

Afterwards,  the  Indictment  being  read  again, 
the  Clerk  proceeded  to  tell  the  court  for  what 
he  was  indicted  and  arraigned;  and  that  he 
pleaded  Not  Guilty,  and  had  put  himself  upon 
God  and  the  country  for  trial ;  and  therefore 
told  the  jury  they  were  to  judge  between  tlie 
king  and  him  in  that  matter. 

Serjeant  KeelingU  Speech, 

Hereupon  Se^eant  Keeling^  one  of  the  king'ls 
counsel,  stepped  up,  and  said^  My  lord,  an^ 
you  gentlemen  of  the  jury,  John  James  priso- 
ner at  the  bar  stands  indicted  for  high  Trei^ 
son ;  for  that  be,  with  other  disaffected  per- 
sons, enemies  unto  the  government  of  the  kmg, 
being  assembled  at  Bulstake  Alley  in  Wbito- 
Chapel,  not  having  God  befoce  his  eyes,  but 
being  moved  by  the  instigatioQ  of  the  devil, 
spake  and  published  these  words,  viz.  That 
king  Charles  was  a  blood-thirsty  tyrannical 
king;  and  that  the  nobles  of  England  were 
blood-thirsty  and  tyrannical  men  ;  and  that 
the  cup  of  their  iniquity  was  begun  to  be  filled 
by  the  shedding  of  the  blood  of  the  Covenant- 
ers in  Scotland  ;  and  that  it  was  almost .  filled 
by  the  shedding  of  the  blood  of  the  Saints  this 
time  twelve-month;  and  that  the  time  of  their 
destruction  was  near  at  hand  :  And  did  condole 
the  neglect  of  the  opportunity  and  price  they 
had  put  into  their  hands ;  and  that  u  ever  the 
like  occasion  were  administered  unto  them  again 
thev  would  fight  the  Lord's  battle  more  raec- 
tuailv  than  tbeiy  had  done  before.'  And  (said 
He)  if  we  prove  that  theie  words  were  spoken, 
by  John  JameS|  you  are  to  find  him  guilty  of 
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1^  ticaOD.  (and  so  be  nt  dowti.)  Then  stood 
9Sr  Jcoflry  Palmer^  attomey-general. 

He  Sofascaace  of  Sir  Jtogry  Pabner^t  Speech. 

Fint  he  spake  of  the  antiquity  of  roonarcbj, 
ad  did  fallj  assert  the  present  goTernrntDt. 
nm,  hj  way  of  reflection,  he  reviewed  the 
a^rs  cnmUes  that  had  passed  over  oar  heads 
a  these  Datiooa;  and  that  the  vessel  of  this 
iswBWwrcalth  bad  been  beaten  and  blown  upon 
ike  waves  aad  billows  of  a  tempestoons  raging 
US  hrm^  almost  broken  to  pieces,  and  like  ut- 
tedjto  it  lost,  unless  God  by  a  miraculous  pro- 
ndoice  bad  restored  his  majesty  Charles  the 
inaad  to  hb  crown  and  dignity;  for  which 
(be  swd)  ewr  blessed  be  his  name.  Then  he 
flhseived  tbat  the  beginning  of  our  sorrows  was 
hf  the  seditious  preaching  of  some  discontented 
amiaten  io  this  nation,  and  about  this  city. 
Thea  he  told  them  Mow  much  care  the  law  had 
for  the  preserratioo  of  his  majesty's  per- 
'  Soveroment ;  and  that  it  was  as  much 
in  the  heart,  as  in  the  act,  <  Mens  rea 
^  Then  he  did  descant  upon  the 
of  the  iadictment,  and  opened  them,  and 
hU  the  jary,  that  according  to  the  law  of  £ng- 
had  [13  Car.  fi.  c.  1.]  *  they  were  treason,  for 
•hicQ  he  ought  to  die :  and  then  sat  down. 

Then  the  Court  called  John  Jlpler,  the  first 
wiCDcs,  the  Judge  bidding  him  look  upon  the 
prisoner.  Serjeant  Glynne  asked  him,  what 
he  ooold  say  concerninfr  the  words  spoken  by 
John  James  ^  Who  said,  at  the  time  of  the 
Indictuieut  alledged,  (which  was  on  Saturday,) 
he  was  at  a  honse  near  adjoining  unto  the  place 
^ere  they  usually  did  meet ;  and  that  about 
two  of  the  clock  in  the  afternoon,  he  stood  at 
a  window  in  a  yard,  next  adjoining  to  the 
■eating-place,  and  saw  John  James,  the  person 
ift  the  bar,  preaching,  (as  they  call  it,  said  he) 
sad  repeated  the  words  that  were  opened  by 
SeQ^int  Keeling  exactly  ;  only  furtner,  That 
hr  did  wondernilly  adore  Oliver  Cromwell, 
saying;  That  every  finger  of  bis  was  a  cham- 

*  This  was  an  Act  for  safety  and  preserva- 

tioB  of  his  majesty's  Person  and  Government, 

ag^isvt   treasonable  ,and    seditious  practices, 

»d  attempts :   by  this  statute  it  was  made 

capital  treason,  during  the  king's  life   to  de- 

vBe  his  death,  or  imprisonment,  or  bodily  harm. 

Or  to  deprive  and  depose  him  from  the  kingly 

iaae,  Ofc.     It  enacted  likewise,  that  whoever 

afiimed  the  king  to  be  an  Heretic,  or  a  Papist, 

«  should  by  writing,  printing,  preaching,  or 

>    ether  speaking,  stir  ap  the  people  to  hatred  or 

Uke  of  his  majesty,  or  the  established  govem- 

■ent,  should  be  rendered  incapable  of  holding 

lay  employment  in  Church  or  State.    It  also 

Mared  tlie  Long  Parliament  to  be  dissolved, 

fteSoleroB  League  and  Cerenant  to  be  illegal ; 

ad  that   there  was  no  legislative  power  in 

Bther,  or  both  bouses  of  parKament,  witliout 

tke  king ;  and  whoever  asserted  the  contrary, 

vrremade  liable  to  the  penalty  of  a  Premunire. 

'  ^4Cob6ett's  Pari.  Hist.  327. 


pion ;  and  that  when  thsT  had  power  again, 
they  should  do  the  work  more  thoroughly. 
And  said.  That  thereupon  he  told  it  presenUy 
to  a  justice,  and  afterwards  to  a  neishbour 
of  his,  who  was  in  an  extreme  fright  and  horror, 
and  so  they  both  went  together  to  aldermaa 
Chard,  jusuce,  who  then  came  immediately,  and 
surprised  and  seized  upon  them ;  the  women 
only  they  let  go,  but  the  men  the  Justice  did 
commit  to  prison  that  would  not  take  the  oath 
of  Allegiance :  that  they  seized  John  James  in 
the  pulpit,  where  he  was  preaching  when  they 
came  in.  The  Court  asked  him,  what  time  of 
the  day  it  was  ?  And  he  said  it  was  about 
two  of  the  clock  in  the  afkemoon.  And  they 
asked  him,  where  he  stood  ?  And  he  said  he 
stood  direcdy  opposite  in  a  window^  in  a  yard 
next  adioinin^  to  the  meetiog-plaoe;  aud  that 
he  could  eauly  disceiii  him.  Demanding  of 
him  some  other  questions,  that  might  indooe 
the  iury  to  believe  the  evidence  given  was 
neither  with  thought  of  malice  to  the  prisoner, 
nor  hope  of  reward :  then  the  Court  gave  the 
prisoner  leave  to  ask  Tipler  what  questions  he 
pleased.  * 

The  exception  that  John  James  took  unto  the 
witness,  was.  That  it  was  a  hard  thing  for  him 
to  swear  that  he  was  the  person  chat  was  then 
preaching,  he  being  without  the  window,  which 
might  intercept  his  sight.  To  which  he  an* 
swered,  That  he  knew  him  very  well;  and 
that  he  was  not  deceived. 

Another  witness  was  Alderman  Chardy  the 
Justice ;  who  said,  He  could  say  nothing  as  to 
the. words  that  were  spoken;  but  so  soon  as 
John  Tipler  came  to  him,  and  informed  him 
of  the  words  spoken  by  John  James,  ha 
enquired  the  place  where  it  was,  and  imma* 
diately  he  and  his  clerk  and  the  constable 
hasted  thither,  where  they  found  John  James 
preaching,  and  about  SO  or  40  assembled  there 
to  hear  him.  And  said,  He  there  seioed  John 
James,  and  pulled  him  out  of  the  pulpit  where 
he  was  preaching;  and  all  those  men  that 
would  not  take  the  oath  of  Allegiance,  he  com* 
mitted,  but  the  women  he  let  go.  So  the  court 
asked  him,  if  it  were  at  the  time  alledged  ia 
the  Indictment  ?    And  he  said,  yea. 

Another  witness  was  a  Yorkshire  man,  whose 
name  we  know  not;  who  coming  into  tha 
Court  was  commanded  to  look  upon  liie  prisoner 
at  the  bar,  and  declared  what  he  heard  him 
say.  Who  answered,  he  was  at  Tipler's  house, 
and  heard  very  loud  speaking,  which  caused 
biro  to  come  out,  and  hearken,  and  he  heard, 
very  dangerous  words.  The  Judge  asked  him, 
what  those  dangerous  words  were  ?  He  said, 
he  could  remember  no  more  than  this,  that 
one  said ;  That  the  Lord  had  a  great  work  to 
do  for  his  people ;  and  that  they  were  the  peo- 
ple that  must  do  it.  The  Judge  asked  him  if 
he  heard  nothing  concerning  the  king's  cnp  of 
iniquity  ?  To  which  he  answered,  No.  And 
they  bid  him  look  upon  tlie  prisoner  at  the  bar, 
and  asked  if  that  was  the  man }  He  aa«> 
swered,  He'could  not  say  that  he  was  the  man. 

Whereupon  John  Jam€$  desired  the  Judge  t» 
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ask  biniy  if  he  Was  the  man?  And  he  jtaroed 
his  face  towards  John  James,  as  if  he  di- 
rected his  speccii  to  him,  and  said  he  could  not 
say  he  was  the  man. 

Anothier  was   Bernard  Othnrn,  whom  the 

Judge  commanded  to  look  upon  the  prisoner  at 

the  bar,  and  tell  the  Court  what  he  heai'd  him 

'     tay  concerning  -the  king  and  the  powers  that 

^ere  now  in  being.'^ 

Hereupon  John  James  told  Osburn,  He 
bbped  he  was  a  man  of  some  conscience  and 
intin^ity,  and  that  he  feared  wrongfully  to  ^take 
away  the  life  of  a  man ;  and  how  great  a  sin 
it  was,  especially  to  shed  tite  blood  ot  ihem  that 
fear  the  lx>rd. 

Then  the  Court  asked  the  witness,  where  he 
was  when  the  words  were  spoken  ?  He  said 
he  was  in  the  meeting-place;  and  he  said  he 
lieard  John  James  say,  "  That  king  Charles 
was  a  blood-tliirsty  tyrannical  king ;  and  that 
the  nobles  of  England  were  blood-thirsty :  that 
he  had  draok  pretty  deep  of  the  blood  of  the 
faints  already,  in  that  he  had  shed  their  blood 
12  months  agone  at  Chariog-Cross,  and  the 
blood  of  the  Covenanters   in  Scotland;  and 

*  ,^at  God  had  brought  him   in  to  that 'end,  to 

imi  up  tho  measure  of  his  iniquity,  and  he  had 

iifled  it  up  more  in  twelve  mojiths  than  in  many 

year»  before.''    They  asked  him  if  be  heard 

nothing  concerning  the  Lord's  battles  ?     And 

he  told  (as  though  he  had  forgot  it)  ^hAt  he 

bad  heard  him  say,  **  That  they  should  liave 

power  in  their  hands;  and  that  they  should 

>     fight  the  LortPs  battles  more  thoroughly. '^  And 

f      they  asked  him  if  he  heard  any  thing  concern- 

•' '     ing  the  ruin  of  the  king  ?    He  answered,  Yes, 

*  he  heard  him  say,  **  That  the  ruin  of  the  king 
was  very  near."  Then  they  asked  him  if  those 
were  the  words?    He  said.  He  could  not  say 

•  they  were  the  same  words,  but  to  the  same 
iulistance. 

Having  done  this,  the  Judge  told  John 
James  he  had  liberty  to  speak  for  himself. 

Whereupon  he  desired  the  favour  of  the 
•  court  to  those  witnesses  he  had  attending  the 
cdlirt,  in  respect  of  Bernard  Oshum.  Where- 
iOlion  four  witnesses  were  called  into  the  court, 
that  gave  evidence  that  this  Bernard  Osburn 
confessed  to  them  he  had  sworn  against  John 
James  he  kne^  not  what.  One  of  them  de- 
clared further  and  more  largely,  (that  was  near 
marriage  to  Bernard. Osburn^  That  he  had  told 
her-''  he  did  not  only  swear  he  knew  not  \^hat, 
but  that  he  was  affriehted  into  what  he  swore.*' 
He  did  say.  That  what  he  swore  to,  was  first 
J^i^rn  to  by  another  man,  and  then  brought  to 
bm.  in  writing.  The  former  witnesses  declared, 
That  moreover  they  desired  to  know  of/  Ber- 
nard what  he  liad  sworn  against  John  James : 
4nd  he  told  them,-  He  could  not  tell,  except  he 
ftfeard  the  words  repeated.  (Though  Bernard 
«  IJbbwn  denied  in  the  face  of  rhe  court  that  ever 
ht  said  any  sach  things.)  John  James  then  told 
fh^  colrt  he  had  several  witnesses  attending 
ihe  court,  that  were  free,,  if  thej  pleased,  to 
provjf  that  the  words  charged  upon  him  «rere 
not  f|>6keo.    The  Judge  t6ld  him  he  might  call 
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in  as  many  witnesses  as  he  would.  Whereupon 
John  James  called  in  four  witnesses  more  ;  all 
which  did  testify  in  the  face  of  the  court,  i  hat 
the  words  charged  upon  him  were  not-  spoken. 
And  the  court  did,  as  before,  give  them  the 
hearing. 

Then  the  Judge  bid  the  jury  take  notice 
wliat  had  been  spoken  by  the  king's  witnesses 
and  his.     And  then  the  court  told  John  Jamet 
that  now  he  had  free  leave  to  speak  for  himsi^f^ 
as  much  aud  as  long  as  he  pleased,  if  lie  had 
called  all  his  witnesses;  and  told  hiui.  That 
when   the   king's  counsel  had  concluded,  he 
could  speak  no  more :  but  now  he  might  «ajr 
as  much  as  he  pleased.    Then   lie  spake  with 
much  freedom,  the  court  and  all  present  givin|^ 
attention  to  what  he  said,  which  was  to  this 
purpose : 

JoHK  James's  Dtfen^ive  Speech, 

He  said  he  had  somewhat  to  say,  firsr,  as  to 
the  form  of  the  Charge,  viz.  '*  That  he-  had . 
maliciously,  wickedly,  traitorously,  and>by  the 
instigation  of  the  devil,  not  having  the  fear  of 
God  before  liis  eyes,   &c."    He  totd  them. 
That  in  the  fear  of  God  he  did  deny  k ;  and 
told   ttiem,  he  hail   not  a    malicious  thought 
against  the  persou  of  the  king,  but  desired  the 
salvation  of  his  soul,  as  of  his  own  j  that  he 
had  not  dealt  maliciously  against  the  king,  nei- 
ther was  instigated  thereto  by  the  devil ;  and 
that  by  the  goodness  of  th^  Lord,  what  he  had 
done,    he  had  done  it  in   the  fear  of  God. 
Neither  could  he  be  judged,. as  he  told  them, 
a^  a  malicious  person  against  the  >king,  in  re- 
gard he  never  had  any  public  employment  in  the 
nation,  either  against  this  king  in  being  or  his 
father,    being  a  man  of  no  account  in    tho 
world,  having  not  worn  a  sword  these  eleven 
years ;  and  therefore  desired  they  would  in 
their  understanding  clear  him  from  this  charge,, 
as  a  person  malicious  against  the  king.    And 
farther  he  said.  He  was  a  person  (bat  could 
not  be  supposed  to  have  in  his  eye  any  thing  of 
advantage  in  the  world  in  so  actmg  against  the 
king.     And  as  to  the  matter  of  tlic  charge. 
whereas  it  runs,  **  That  I  John   James  had 
compassed,  imagined  and  contrived,  the  death 
of  the  k  jng ;"  Johu  James  told  the  court  he  did 
not  well  understand  what  they  meant  by  coiib- 
passiug  the  death  of  the  king,  as  compassing 
and  imagining  is  ordinarily  taken :  he  had  not^ 
neither  was  he  capable  of  endeavouring  the 
king's  death ;  nor  the  change  of  the  govern - 
rtient ;  being  a  mean  inconsiderable  person,  a 
man  that  had  lived  upon  his  calling.    And  as 
to  those  particulars  lastly  charged  upon  him, 
he  said  he  was  not  guilty  of  them :  He  did  not 
say  **  thQ  king  was  a  bloody  tyrant,  a  biood- 
Sttcker,  a  blo^-thir!^ty  man  ;*'  That  in  the  fear 
of  the  Lord  he  did  utterly  deny ;  neither  did  he 
say  any   thing  tending  thereto.     He  further 
said,  He  did  not  say  **  the  king  had  shed  the 
blood  of  the  saints  at  Charing  Cross  this  time 
twelve-month'."  he  did  not  say,  ^  That  when  ' 
they  bad  power,  in  their  bands,  %vould  improve 
it  more  thoroughly  for  God ;  and  that  we  did  not 
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l^thaLofd's  battles  tborougUj.  And  wbercas 

tewascbai^ffd  lor  con  tending  for  CitHDwcU,  and 

OMt  power,  (chat  God  btch  emineody  wiped  off 

fas  the  stage)  be  saiid  he  did  declare  against 

lbs  pover,  aad  was  averse  to  it,  and  did  suffer 

mkr  k  ia  his  measare ;  and  told  tbem  he  did 

BicataDd  there  as  Cromweli's  advocate.    Then 

6d  he  endeavour  to  speak  more  particnlarly  to 

Atjafy,  Jetting  theni  know,  that  in  a  tecoodi^ 

n  vaj  his  Ufe  was  in  their  hands ;  and  it  was 

ii  the  eje  of  reaaoo,  in  their  power  to  save 

ar^cMipj  him^  and  wislied  them  to  have  a  care 

liag   ioooceni  blood :  and  told  them, 

of  innocent  blood  the  land  did  mourn; 

la  vit,  Ibr  the  blood  shed  in  qoceii  Mary*s  dajs, 

aad  king  Hcorjr  the  Eighth's ;  aad  if  there  were 

aaj  iaaoceot   Ulood  shed  since,  he  desired  no 

Kaie  to  be  added  to  it.     He  told  then^  he  did 

done  they  wQuJd  act  conacientiouslyy  and  not 

10  be  orer-awed  bj  anj  man.     He  told  them 

An  were  his  Judges  in  law  of  matter  of  fact, 

aan  desired  them  to  be  tender  of  bi«  blood. 

Be  ssid,  he  ahoidd  say  very  little  more  for  lihn- 

wdS,  bat  one  word  for  the  Lord,  and  tlierafore 

iewed  he  nM^Jitt  have  bis  fear  before  him,  and 

ahhoog^  he  vras  th4%  poorest  and  meanest  for 

sadi  a  worky  yet  be  was  called  forth,  and  did 

dedare»  "  That  ihe  Lord  Jesus  Christ  was  king 

«f  Batkms  as  well  as  king  of  saints ;  and  that 

ike  govemnient  of  kingdoms  did  of  right  belong 

10  buu''    And  ha  quoted  Rev.  xi.  15.     '*  And 

the  seventh  angel  sounded,   aod  there  were 

peat  voices  in   heaven,  saying.  The  kingdoms 

sf  thb  world  mre  become  the  kinirdoms  of  oar 

Laid,  and  of  hts  Chri^t^  aod  he  shall  reign  for 


Aiid  wboi  he  had  so  spoke,  the  Lord  Chief 
JaaoeJorsler  interrupted  him,  saying,  <*Hold, 
Siorah;  Sirrah,  y»u  think  you  are  in  the  con? en- 
tide  ia  White  Chapel  preaching.''    And  there- 
apon  commanded  the  clerk  to  read  an  act  of 
pariiaaieitt,  entitled,  **  An  Act  for  the  pre- 
senatioBof  the  king's  person  andgoveniment;'* 
expiessed  to  this  purpose,  **  That 
^r  ahall  contrive  or  endeavour  to  levy 
Uie  king  or  government,  &c.  or 
CMkavoor  to  compass  or  contrive  the  death  of 
the  king,  hia  wound  or  maim ;  or  that  by  print- 
ii^  pfcacbio|^  writing,  or  oUier  speak mg,  en- 
ieavoor  the  same ;  then  every  such  person  or 
senons  shall  be  looked  upon  as  traitors  to  the 
KOfg  and  shall  be  proceeded  against  as  in  the 
cue  of  High-Treason,  &c"    Which  when  the 
detkbadiead, 

Jbfas  Jemei  desired  liberty  to  speak,  desir- 

9g  the  court  to  produce  a  statute  that  would 

■adi  his  case,  for  that  did  not,  but  the  case 

dsoch  as  had  endeavoured  to  levy  war  against 

the  kii^  or  bad  compassed  or  contrivM  his 

teb  or  maim :   but  he  had  not  contrived  or 

TanpMiori  the  death  of  the  kin^ ,  or  the  change 

if  the  goveriMnent  within  or  without  his  domi- 

aoas;  and  therefore  desired  a  statute  might  be 

ynteed  that  might  reach  his  case,  ibr  be  con- 

mnd  that  was  short. 

the  Jodg^  told  hiv  it  fully  reached  his 
cae. 


And  one  of  the  king's  coassel  made  answer. 
That  it  reached  him  in  every  case. 

And  anotlier  of  the  counsel  said,  Treason 
was  the  first  conception  and  the  first  evil  thought 
in  tlie  heart;  and  treason  was  made  visible  by 
preacbiiig,  printing,  or  speaking,  &c.  which  was 
a  manifestation  of  the  things  that  were  in  the 
heart. 

This  being  spoken,  the  Judge  asked  Mm  if  he 
had  any  more  to  say  for  himself;  and  told  bim, 
if  he  did  not  s»peak  now,  the  kinfc's  counsel 
would  enter  upon  their  plea,  and  then  he  must 
speak  no  more  for  himself. 

He  told  them  he  had  one  word  to  the  Jury, 
which  he  desired  to  lay  before  them  :  It  was  a 
scripture  written  in  ttle  S9tb  of  Isaiah,  ver.  SI. 
"  That  make  a  man  an  offender  fur  a  word, 
and  lay  a  snare  for  him  that  reproveih  in  the 
gate." 

Whereupon  the  Judge  told  him  it  was  not 
to  be  borne :  for  he  did  inveigh  against  the  par- 
liamtnt. 

1  hough  be  said.  He  had  not  the  least  thought 
of  the  parliament:  but  he  spake  it  to  let  the 
Jury  know,  that  if  he  were  guilty  of  those 
words,  ttiere  was  no  law  of  God  to  take  away 
a  roan's  life  for  words. 

Hereupon  the  king's  counsel  spake  severally 
one  after  another. — First  serjeant  Glyniie  stood 
up,  and  said,  Brother  Mavuard,  shuil  we  not 
answer  something  to  what  the  prisoner  bath  ob^ 
jected?  So  Glynne  began. 

The  Substance  (^Serjeant  Glynne't  Speech, 

He  told  the  jury,  That  if  they  proved  the 
words  alledged  in  tlie  indictment  buhstantialiy, 
though  it  were  not  adequate  thereunto  in  eveij 
tittle  and  iota,yet  it  was  sufficient  to  satisfy  their 
consciences,  and  to  find  the  prisoner  guilty  of 
hig^trea!K>n. 

First,  He  b^n  with  the  eiceptiao  taken 
unto  the.  first  witness,  that  he  sto<id  without  the 
window,  and  therefore  could  not  easily  discern 
the  visage  and  physiognomy  of  the  prisoner 
that  was  there  a  preaching.  He  told  them  he 
had  sworn  eipressly  it  was  the  same  person ; 
and  (hat  as  be  came  into  the  yard  he  was  there 
a  preaching,  and  as  he  went  away  to  the  justice 
ot  peace  he  saw  him :  and  the  justice  did  seize 
the  same  person,  and  find  him  preaching  when 
he  came;  and  therefore  it  mu6tbe  him,  and  no 
other.  And  told  them,  that  the  witness  coald 
have  no  end  in  discovering  of  it ;  fur  if  he  had 
kept  sil^ce,  he  had  consented,  and  so  been 
guilty  of  misprision  of  treason. 

Then  said  he.  As  to  the  eiception  taken 
against  the  fourth  witness.  That  he  said  ha 
swore  he  knew  not  what,  and  could  not  tell 
what  he  had  sworn  to.  He  said.  This  was  no 
cause  to  reject  this' evidence ;  for  peradventure 
he  could  not  well  call  to  mind  the  several  words 
that  were  spoken;  or  peradventure  he  would 
not  tell  them,  because  he  might  suppose  that 
they  were  sent  to  ensnare  him  in  his  evidence, 
that  they  might  make  it  void. 

Then  as  to  tbe  witnesses  that  were  bronghi 
[  on.  the  part  of  tbe  priboner,  to  testify  that  no 
'     G 
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such  words  n^re  spoken;-  A»  to  that  he  imist 
refer  it  unto  tbe  coiiscience»  o(  the  Jarjr.  But 
he  said,  he  conceived  that  it  was  altovetlier 
imumterial ;  for  the  question  is  not,  what  he  did 
not  say,  but  what  he  did  say.  They  say  that 
he  did  not  say  theie  words,  but  they  do  not  say 
what  he  did. 

Then  slept  up  Serjeant  Maynard,  and  said, 
That  as  lo  tlie  evidence  of  those  three  persons, 
his  brother  Giynne  had  spoken  so  much,  and 
*o  well,  that  heciuld  add  no  more,  or  ver^  lit- 
tJe :  and  urged  the  same  things  that  serjeant 
Glyniie  (lid.  And  furdier  said,  that  the  pri- 
soner spoke  much  of  his  integrity  nnd  innr)« 
cency;  I  beUe^e,  saith  he,  gentlemen  of  I  he 
jury,  never  was  there  any  ofiender,  or  the  vilest 
miscreant  in  the  world,  that  would  ever  have 
received  the  reward  of  his  doings,  if  his  own 
.  "^excuse  and  protestation  might  have  saved  him. 
Then  he  said,  as  fur  the  blood  of  the  saints  that 
was  spilt  this  time  twelvemontl^  he  said  they 
were  sad  saints,  such  siwuts,  said  he,  as  would 
hhvR  cut  all  our  throats. 

Then  John  James  desired  to  be  beard  one 
word,  that  that  gentleman  had  untruly  alledped 
Against  him;  but.the  court  refused  to  allow  him 
the  liberty. 

Then  stood  up  sir  Ueneage  Finch,  Solicitor- 
General. 

The  Substance  of  Sir  Ueneage  Finch's  Speech. 

Mv  Lofd,  and  you  Gentlemen  of  the  Jury, 
be  it  k«(iwi)  uuto  you,  and  to  all  that  hear 
site  this  day,  that  the  prisoner  at  the  bar  is 
not  arraigned  for  his  conscience  or  religion, 
but  for  treason  and  rebellion,  for  horrid  treason 
and  rebellion,  for  spurning  against  tlie  meeke&t 
(ing  in  the  earth.  His  majesty,  to  the  great 
and  inexpressible  grief  of  his  heart,  did  not 
think  there  was  a  person  so  unworthy  left  with- 
in his  domiiMons,  tliat  would  have  Hned  up  the 
heel  against  him,  after  twenty  years  rejecting  of 
his  majesty  and  his  royal  father;  and  having 
also  confeired  his  grace  tipon  us,  to  reduce  us 
to^a  state  of  innocency,  he  could  not  think  there 
was  any  gall  left  in  our  hearts,  or  any  guile  to 
be  found  in  our  mouths.— He  then  pre s«cd  his 
Treason  upon  tiio  consciences  of  the  Jury,  who, 
as  he  told  them,  would  aflfright  their  consciences 
with  his  innocency.  An  J  told  them,  how  that 
the  punishment  of  this  oflender  might  affright 
the  hke  malefactors  for  the  future:  and  said, 
that  there  nure  a  people,  that  under  tbe  pre- 
tence of  ivligiun- had  the  hberty  of  conscience 
allowed  by  the  king  for  a  time,  till  they  were 
better  i«tformed ;  but  this  man,  nnd  those  of  liis 
mind,  nre  none  of  those  men  :  but  they  endea- 
vour not  only  to  destroy  the  monarch,  hut  mo- 
narchy itself;  not  on)y  in  England,  but  all  the 
world  over.  This  is  the  principle  tliat  they  are 
of,  therefore  I  desire  the  Jury  to  take  notice, 
what  may  be  their  duty  upon  that  arcotiot. 
And  that  ft  hen  the  prisoner  w.'^sprepching  tlint 
pernicious  sermon,  he  prcwed  it  v?ith  the  peril 
(it  their  sal va! ion.  and  now  \v,»ild  ^fffii:ht  you 
upon  the  account  of  innocent  blood  :  but  Vdu 
t4ial)  Httd,   if  hi^  blood  be  rivhtlv  and  swiitly 


pursued,  it  ratiy  be  a  n>eans  of  pceventin^  th* 
sbeddhig  of  the  blood  of  thousnnds,  for  the  cimi 
to  come.  And  withal  did  desire  them  to  con 
aider  further,  That  the  great  trouble  this  natioi 
had  undergone  for  these  twenty  years  last  pasi 
sprung  from  pulpits,  conventicles,  and  sedition 
preaching ;  and  therefore  if  these  causes  wer 
taken  a%vay,  it  might  prevent  such  evil  eflfect 
for  the  future.  And  said.  That  as  to  the  eri 
dence  he  had  produced,  it  had  been  well  spok 
to  by  the  two  Serjeants  that  spoke  last:  and  a 
to  that  evidence  by  the  women,  he  said  the 
had  no  reason  to  tell  what  was  said  by  J  obi 
James,  for  thereby  they  would  make  themselve 
guihy  of  misprision  of  treiMon ;  which  is  to  b 
punished  with  perpetual  imprisonment,  confis^ 
cation  of  goods,  and  the  loss  of  tlie  profits  o 
lands  during  life. 

That  is  well  obsenred,  said  my  lord  to  tH 
Solicitor. 

Then  Judge  Forster  endeavoured  further  n 
inform  the  Jury,  and  to  incense  them  agains 
his  principle,  telling  them,  that  he  was  of  th 
same  spirit  with  those  thnt  did  endeavour  hei  c 
tofore  to  put  all  the  nation  in  a  flame,  and  t< 
set  every  one  against  each  other;  and  said,  N 
treason  was  comparable  to  that  treason  tha 
tvas  covered  with  a  pretence  of  religion. 

This  being  done,  and  the  Jury  ready  to  g 
forth,  John  James  desired  the  Court  to  favou 
him  with  one  word  to  the  Jury.  They  told  hir 
he  hud  had  a  great  deal  of  liberty,  end  time  t 
speak ;  hut  now  he  should  speak  no  more 
Then  John  James  replied.  That  if  they  woul. 
not  suffer  him  to  speak  to  his  Jury,  tliev  had  d 
gi)od  have  hanged  him  at  Bull-stake  Alley  gate 
before  he  came  there^  and  not  brought  him  t hi 
ther  to  cover  over  the  matter  with  the  pretenc 
of  law.  This  being  spoken,  the  Judge  gave  hin 
a  sore  rebuke,  and  told  him  he  was  not  to  b 
judvro  in  the  case. 

Tiieii  my  lord  and  the  Judges  laid  their  head 
and  conferred  together,  whereupon  my  lor 
said  thus  to  the  Jury,  or  to  this  effect:  Yn 
have  heard  the  evidence,  you  are  to  find  th 
jnatter  of  fact  as  it  is  laid  before  you,  wherec 
you  are  the  proper  judges,  and  I  pray  God  di 
rect  YOU. 

Then  the  Kinj;'s  Counsel  and  the  Jury  dc 
parted  from  tlie  bar;  and  at  the  return  of  th 
Jury,  beimg  about  a  quarter  of  an  hour,  the  Ai 
torney  and  Solicitor  General  came  back  int 
the  Court  with  them.  Whereupon  the  Crit 
called  them  alt  hy  name,  and  the  Clerk  a^ke 
them  if  they  were  all  agreed,  nnd  they  answrrec 
Yes.  Then  the  Clerk  of  the  Crown  command 
ed  the  prisoner  to  hold  up  hi^  hand,  and  aske 
the  Jnry,  How  say  you,  is  John  James,  wh 
haih  been  arraigned  and  tried,  Guitey  of  th 
Tjea*?oji  alledged  in  the  Indictment,  or  Nr 
Guilty.*  Ami  the  Forernan,. which  was  Charle 
Pirfield,  said.  Guilty  according  to  the  Indict 
mcnt. 

Tiieti  the  Attorney  General  prayed  JudEmer: 
for  tlip  king.  To  that  the  Court  answerer 
Never  th«  tnme  day  he  is  arraigned,  but  aj 
point  what  duy  the  prisoner  shall  be  brtiugh 
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tMlit  shall  be  granted.  Then  the  Attorney  and 
SuJkitor  coQtarred  tngeihcT,  and  the  Attorney 
sBd,  On  Fiidfty  nest.  Till  which  time  lie  was 
RBanded  tD  the  KingV Bench  prison  in  Sou(h« 

mrt. 

St  Wife'M  Application  to  Ihe  King  after  her 
Husband  was  cast. 

In  the  intenral,  betwixt  his  casting  and  con- 

dfaoation,  upoo  the  fourth  day  of  the  week  in 

rf*  evening,  liis  wife,  by  advice  of  some  friends, 

ecdeerourcd   lo   make  address  to  tlie  kinir,  to 

acquaint  him  wliU  her  husband*sinnocency,and 

tlie  condition  of  those  ioose  persons  wlio  iiad 

filicly  accused  him  •  which  siie  put  in  wriiing, 

t:t  sfee  might   either  want  an  opportunity,  or 

act  have  courage  enough  to  speak  lo  him.  And 

sith  s>ine  difficulty  at  last  she  met  with  the 

kicg  as  be  came  out  of  the  Park,  going  into  the 

Gnilefy;    where  she  presented  him  wiih  the 

Paper,  fthich   on    the  back-side  was  indorsed, 

''The  humble  Request  of  Elizabeth  James :" 

foqaainting  him  also  by  word  who  A\e  was,  to 

ibom  he  held  up  his  ^nger,  and  said,  "  Oh ! 

Sir.  James,  he  is  a  sweet  genileinan !"  but  fol- 

bwiiig  him  for  s6ine  further  answer,  the  door 

«2^  sbdt  n^aiust  hi  r  ;  which  was  all  siie  could 

f/btiin  at  that   time.     The  next   morning  she 

aae  anain  to  the  same  place,  where  she  had 

Bicifing  been,    but  the  King  came  out  of  the 

Gallery  to  go  into  the  Park,  whom  she  followed 

<!a«ii  the  stairs,  imploring   his  answer  to  her 

revest;  who    theo  replied,  '*  That  he  tvaa  a 

ragoe,  and   should   be  hanged.'^    One  of  the 

Ii»ds  attending  him,  asked  lier  of  whom   .<>he 

93ke ;  whereunto    the   king  answered,   **  Of 

/oho  James,   that  ro^ue  :  he  shall  be  hanged, 

jeahe  shall  be  hanged.**    And   so  ^he  came 

»aj,  satisfied    in    her  conscience^  that  what 

ile  lad  dene  was  but  her  duty. 

The  TfiirdDay,  Nov,  2$. 

Being  this  day  brought  to  the  bar,  according 

tefiwacr  order,  the  Clerk  proceeded  according 

GB  iheir  manner,  and  told  the  Court,  That  John 

lanes  bad  been  arraigned  and  tried,  &c.  and 

Wcoimnitied  himself  to  God  and  the  country 

iar  titaly  and    by  the  couniry  was  found  guilty 

af  tke  crimes  and  tieason^  alledged  against  him 

a  tbe  1  ndictanen t.     And  then  it  w  as  demanded 

of  ioho  James,  what  he  bad  to  say  for  himself 

«hy  Semeuce  of  death  should  not  le  passed 

i^  bim    according  to  the  law?  To  wbicli 

iska  James  answered,  That  he  had  not  much  Co 

I  si^toaly  cwoor  tlireeScriptores  be  would  leave 

vilh  tfaein.  The  first  Scripture  was  Jer.  xxvi.  14, 

I  ti.  **  As  for  me,  do  as  seemeth  good  unto 

j  *aa ;  but  know  ye  for  ceruin,  that  if  yt  put 

I  ae  to  death,  joa  shall  surdy  brin^  innocent 

^iaod  open  yoorselres,  and  apon  this  city,  and 

maa  the   iubabitants  thereof."    The  second 

^ksipCore  wa^  Psal.  ctvi,- 15.  **  Precious  in  the 

>^  of  Che  XiOrd  is  the  death  of  bis  Saints/' 

•  ik  alio  minded  ^hat  gcx>d  word  of  the  Lord, 

»  *"  Ha  tfapfr  touchetb  the  Lord's  people,  toucbetb 

.  ^^leof  bis  eyie.''    He  told- them  he  had 

■ 


not  more  to  cay  for  himself,  of\lv  nne  word  r>r 
the  Lord,  and  so  he  had  J.  ne  :  *'  That  Jesu.^ 
Christ  the  Son  ofGo'J,  was  ting  .of  England, 
Scotlnnd,  and  Ireland^  and  of  t*!!  the  kingdoms 
of  thib  world.*' 

Which  being  spoken,  they  silenced  him,  and 
the  Court  proceeded  to  Sentence,  and  the 
Judge  pronounced  Seuteoce  accordiug  to  the 
law,  and  said  thus  : 

'  John  James,  thou  hast  been  here  indicted, 
'  arraigned,  and  tried  as  a  false  tractor  to  his 
'  majesty,  his  crown  and  dignity,  and  hast  pat 

*  thyself  upon  the  trial  of  Gud  and  the  country, 
'  and  the  country  have  found  thee  guilty  ;  and 
'  therefore,  John  James,  tbou  art  to  he  cairied 

*  from  hence  to  prison,  and  from  thence  to  tlie 
<  place  of  execution,  and  there  to  be  hanged 

*  by  the  neck,  and  being  yet  alive,  to  be  cut 
'  down,  and  thy  bowels  to  be  taken  out,  (a  fire 

*  being  prepared)  snd  to  be  burnt  before  thy 
'  face ;   and  thy  head  to  be  severed  from  thy 

*  body,  and  thy  body  to  hfi  quartered,  and  thy 

*  head  and  body  to  be  disposed  according  lo 

*  the  king's  pleasure.' 

This  beins  done,  John  James  had  only  time 
to  say,  "  Blessed  be  God  r  whom  man  hath 
condemned,  God  hath  justified."* 

*  Keble's  Report  of  the  Case  of  John  James 
is  as  follows : 

**  John  James  was  indicted  (and  found 
guilty)  ibr  compassing  and  imaginuig  of  the 
kiog^i  death,  and  intending  his  deprivation, 
mauifestefl  hy  preaching  at  White-Chapel,  after 
the  21th  of  June  1661,  viz.  18th  of  Oct.  attirm- 
ing  of  the  king  and  his  nobles,  That  the  king 
was  a  blood-thirsty  and  tyrannical  king,  and  so 
of  the  nobles;  and  that  the  cup  of  their  iniquity 
was  almost  filled  with  the  blood  of  the  saints  a 
year  ago,  but  the  putting  of  the  covenanters  to 
death  in  Scotland,  hafl  (to  6t  them  for  destruc- 
tion) filled  it'fbller;  and  he  was  ^orry  he  had 
neglected  his  opportunity  of  fighting  the  Lord's 
battle,  but  hupeid  that  if  ever  he  had  it  a^in, 
he  should  ctonsider  it  more  fully.  Serjeant 
.Keeling  opened  4he  indictment  (ihe  Court  on 
his  desire  refused  to  allow  any  friend  to  take 
notes  for  him)  Mr.  Attorney  General  furtljer 
observed,  That  the  intent  mkJ  imagination  was 
the  prime  treason,  the  preaching  an  eviden<7e  of 
it,  which  was  the  law  before  ajiy  statute  made 
in  the  world,  as  ancient  as  monarchy  itself; 
but  tlie  uncertainty  is  bounded  by  the  statute, 
S5  £dw.  3,  which  is  only  declaratory  of  the 
common  law  for  the  ease  of  the  subject,  bare 
words  at  common  law  being  treason,  this  is 
more  than  that,  preaching  is  an  overt  acr,  at 
least  by  the  statute  of  13  Car.  2,  cap.  1,  of 
preserving  the  king's  person,  that  he  endea- 
voured not  only  to  ovcrtlirow  the  king,  hut 
monarchy  (that  divine  rule  from  all  antjquiry) 
in  this  land.  Af^er  the  evidences  that  swore 
the  words  punctually,  (he  prisoner  objected 
against  the  testimdny.  The  Court  somaied  vm 
the  evidence,  and.rerdict  pro  rtgt^** 
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So/ae  Account  of  the  Fees  and  Charges  de- 
manded and  paid  bif  John  James  to  the 
O/jken  and  Jailortf  during  hii  Trial  and 
Imprisonment, 

That  notwichstadding  his  great  poverty,  who 
(as  it  was  weli  known)  what  through  the 
means  of  his  calling,*  but  especially  the  weak- 
ness of  hitt  body,  had  much  aiio  for  this  many 
years  to  gel  bread  fur  his  fumilj,  these  follow- 
ing Fees  were  exacted  from  him.  First  (be- 
sides the  Charges  and  Fees  paid  by  him  io 
New(*ttte)  upon  his  Arraignment  at  Westmin- 
8ter,aod  first  committment  to  the  KingVBencfa 
prison,  the  tipstaff  men  receii'ed  of  him  13«. 
for  the  Judges  clerks,  their  own  and  officers 
fees ;  and  It.  for  his  prison  in  the  King's  Head 
tavern  in  Westminster,  which  they  demanding 
with  rigour,  he  told  them  be  was  a  poor  man 
and  had  it  not  to  give  th(*m ;  and  tiiat  they 
would  have  his  life,  and  he  thought  that  might 
suffice  ibem  :  but  Uiey  would  abate  him  no- 
thing; for  their  fees  (they  said)  tliey  must 
have ;  wliereupon  he  was  coiiatrnined  to  bor- 
row the  same  at  Westminster  to  pay  them. 
^  Upon  his  coming  to  the  KingVBench  prison, 
sir  John  Lentliall  received  of  him  for  Fees  the 
ftUm  of  15s.  and  then  turned  him  into  a  yard 
where  it  rained  upon  him ;  and  after,  (for  some 
shelter  he  got  amongst  them  in  an  alehouse) 
he  paid  3s.  6d. 

After  he  was  cast  for  his  life,  the  tipstaff  men 
belonging  to  the  KingVBench  at  Westminster 
demanded  his  cloak  of  him,  which  h«>  refusing 
to  gi%'e,  they  took  by  violence,  saying,  "  It 
must  be  divide^  amongst  several  of  them;'* 
which  afterwards  they  offered  to  sell  him :  but 
lie  told  them  he  had  but  a  little  time  to  live, 
and  those  doaths  he  had  should  now  serve 
-hiin.  '■  Afler  his  return  to  the  KingV^och 
prison,  he  was  constrained  to  pay  5s.  to  keep  in 
his  foncer  prison  chamber,  and  they  forced 
him  also  to  diet  a  man  they  put  with  him  to 
look  after  him  during  hu  stay  there.  And  all 
the  time  of  his  trial  they  would  hurry  laim  to 
aleuouses,  and  still  make  him  pay  for  all ;  and 
put  him  to  all  charges  of  going  by  water,  when 
lie  was  brought  to  and  fi^m  his  trials.  Fur- 
ther, his  wife  was  constrained  to  pay  to  Hicks 
tlie  keeper  of  the  Press-yard,  the  sum  of  16s, 
for  his  chamber  rent  dunnf(  his  continuance 
there,  which  was  not  above  three  or  fonr  days. 

The  hangman  also  the  daybefnre  his  execu- 
tion, came  to  demand  money,  thai  he  mi^ht 
be  favourable  to  him  at  his  death  :  He  asking 
wliat  would  satisfy  himP  the  hangman  ds- 
tnanded  twenty  pounds;  bat  John  James 
pleading  poverty,  he  fell  to  ten  ponnds;  but  in 
conclusion  told  him,  H  he  would  not  give  him 
-     -  ■       - .  ■  ■ .  ■  

***  He  wss  for  some  years  a  small- coalman, 
but  not  able  to  undergo  that  cailitig,  by  reason 
of  weakness  (though  the  most  profitable  to 
him  of  any  otl^er)  was  constrained  to  under- 
take ribboa  weaving,  his  former  profession, 
^iob  tcareeljr  aflbrdad  bini  brcM.''  Orig. 
Edit. 


five  pounds,  he  would  torture  him 

To  which  John  James  said,  be  must  lea^e  tba 

to  his  mercy,  for  he  had  nothing  to  give  him. 

Some  occasional  Speeches  in  the  Kin^p'Bend 
Prison  upon  his  first  Commitment  thtri. 


A  friend  coming  to  visit  him  at  the  Kin^a 
Bench,  and  finding  him  in  his  bed,  went  to  ni 
bed  side  and  asked  him  how  he  did  ?  ite  thei 
made  relation  of  the  ^vera)  ways  that  Goi 
and  man  had  taken  with  him ;  tuld  that  friend 
that' touching  his  spirit  he  had  much  to  d( 
while  in  Newgate;  that  one  whole  day  an( 
night  he  was  assaulted  with  very  horrible  temp 
tations,  and  sometimes  was  much  pressed  tc 
make  known  to  his  brethren  wliat  he  me 
withal ;  but  this  Satan  hindered  for  a  Ion| 
time,  telling  him  it  would  but  expose  him  to  tx 
slighted,  &c.  But  at  last  the  Lord  overcame 
and  be  did  acquaint  them  with  bis  condition 
who  immediately  betook  themtetves  to  prayei 
fiar  him,  and  God  was  near  unto  them,  and 
broke  in  upon  him  with  that  word,  S  Sam.  93 
5.  ^  Although  my  bouse  he  not  so  with  God 
yet  he  hath  made  with  me  an  everlasting  cove 
nant,  ordered  in  all  things  and  sure ;'  whict 
came  with  wonderful  efficacy,  and  (said  he 
for  present  set  me  into  perfect  liberty  from  al 
my  fears-:  but  in  some  time  Satan  came  oe 
again,  and  would  endeavour  to  weaken  tb4 
force  of  the  Word  to  him,  by  shewing  hino 
hoif  weak  and  inconsiderable  he  was,  apc 
short  of  David,  to  whom  that  word  was  spoken 
but  this  cloud  was  quickly  blown  over,  and  thi 
Lord  by  two  words  of  Scripture  folly  answerec 
all ;  one  of  which  was,  2  Cor.  8.  18.  If  theri 
be  first  a  willing  mind  it  is  accepted  accordm| 
to  thst  a  man  hath,  and  not  according  to  that  h< 
hath  not ;'  and  the  other,  that  word  of  thf 
apostle,  '  It  is  God  who  worketh  in  us  both  tc 
wUl  and  to  do,  according  to  his  good  pleasure. 
And  proceeding  to  acquaint  his  frieod  with  thi 
Lord's  ways  further  with  him,  he  said,  I  wsu 
after  this  brought  from  Newgate  to  thi«  place 
where,  upon  my  first  coming,  1  was  dealt  hardli 
with,  and  first  pot  into  a  puce  where  it  nine! 
upon  me ;  complaining  of  this,  I  had  leave  t« 
go  into  an  alehouse,  which  liberty  I  purchase! 
with  my  money ;  in  which  place  1  was  attendee 
from  three  till  nine  of  the  clock  with  croc 
mockings,  by  one  company  after  another ;  am 
afterwards,  though  I  desired  to  be  alone,  je 
could  not  obtain  it,  but  would  have  put  m 
wiib  a  verv  unsuitable  company;  yet  witi 
much  ado  obtained  the  company,  whose  civj 
lities  I  cannot  but  acknowlec^,  though  ] 
would  rather  have  baeu  alooe;  and  truly  Ai 
some  time  I  was  troubled,  and  said,  as  be  « 
ol«l,  *'  Why  should  I  live  any  longer }  LoH 
take  away  my  life.''  1  Kings  19.  6.  Bui  tM 
also  the  Lord  in  some  little  time  rebeked,  am 
I  had  much  calmness  in  my  spirit,  and  veri 
suddenly  by  grace  Mrrived  to  my  re|oicing|S  ii 
God,  and  now  I  bless  the  Lord  I  am  well 
sometimes  I  am  putting  the  halter  about  ittj 
neck,  and  putting  the  sled  befrre  my  eyes,  t< 
see  if  it  svitt  terrify  me;   iMt  tbrough  pim 
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ikOTifefl«C<ift all  terrible  (m yet)  tone;  BDd 

kfapcd  the  Lord  wpnld  keep  him  to  the  end, 

•r  ««ffds  to  ihii  pttifiose :  speaking  alwi  to  tlie 

aacfeod.  with  adminitioo  that  such  a  poor 

cwmptiUe   wretch  as  he  was   should    be 

dSed  fonh  into  such  service  for  the  Lord. 

AkI  18  CD  tbem  that  sought  his  life,  there  was 

m  advantage  coald   accrue  to  them  thereby, 

fkjwre  ii»t  lik^  to  get  one  penny  by  him, 

htnog  ftir  these  eight  years  been  pat  to  such 

tBftoaci  ID   get  a  livelihood,  that  inanj  a 

^ht  lie  has  not  been  able  to  take  his  rest,  for 

lb  UK  and  pain  Ail  labour  he  had  taken  the 

iaj  bdbrc  with    liis  weak  body,  to  get  food 

f»lm  poor   faaiily;    but  if  the  Lord   would 

^ioriij  himself  by  such  a  worm  he  desired  to  be 

gncn  op  to  bis  dispose. 

Aha  he  was  carried  from  the  Coot,  being 
feead>Gailty»  he  was  asked  ho«  it  was  with 
kmf  He  answered,  Vety  well,  I  bless  the 
Lord ;  I  am  a  great  deal  mora  at  ease  in  my 
■BsdtNan  1  was  before,  for  the  verdict  of  the 
Jsiy  hath  not  at  all  terriAed  me. 

Aaother  friend  visiting  him  in  the  same 
pbee,  ttmmd  fanm  exceeding  cbearful,  and  much 
iled  «itb  the  sense  of  the  goodness  df  the 
Lsfdy  declaring  in  these  very  expressioos,  that 
ke  ennld  truly  say.  Whatever  tbe  Lord  had 
spoken  of  in  his  blessed  word,  in  relation  to 
■ay  triais  he  had  hitherto  met  withal,  he  had 
becB  every  way  as  good  as  his  word. 

Sonse  other  friends  visiting  him  at  the  tame 
prisoo,  after  some  discourse,  he  desired  tliem 
aot  to  be  troobled,  for  the  Lord  had  compassed 
bm  about  that  he  had  neither  fear  nor  torment, 
yet,  he  said,  be  bad  looked  Uf>on  all  their  instni- 
mtao  of  dentil,  and  was  filled  with  joy  and 
paact  unutterable,  but  when  he  h*id  any 
tkooghts  of  living  he  bad  nothmg  hot  trouble 
aad  disractioo  ;  for  alas,  said  be,  what  will  my 
fife  signify  f  It  will  signify  but  little  ;  but  my 
kloQd  wiU  cry  aloud,  it  wiU  speak  loader  than 
afl  my  life.  I  have  spoke  many  a  time  at  a 
kigher  rate  for  tlie  kingdom  of  Christ  than  I 
did  then,  bat  my  boor  was  not  come. 

Sbsk  Speeches  uttered  by  him  in  the  Dungeon  in 
Newgate  efter  the  Sentence  was  pronounc- 
ed againtt  him, 

Oae  visiting  him  in  that  place,  expressed 
amdi  trouble  on  bia  behalf,  and  conld  not  re- 
iirain  weeping  ;  who  came  to  the  party  smilini{ 
md  said,  I  beseech  jop  let  me  not  see  any  of 
fkis,  fior  nM  is  well,  and  therefore  forbear  1  be* 
mbyoo,  sisch  carriage,  which  will  too  much 
laeoarage  tbe  enemies  of  tbA  Lord ;  theref  >re 
I  pray  yam  let  me  not  see  a  sad  countenance 
kam  any  of  you. 

To  several  be  uttered  these  wofds;  Osaitfa 
he,  this  poor  weak  body  has  been  often  near 
debates  of  death  in  my  own  Uiouf^lits,  and 
ehers^  and  now  that  the  Lord  should  make 
dbsioe  of  so  poor  a  carcass  to  put  it  off  at  snoh 
ame,  O  (said  be,  wii b  moch  rejaidng)  blessed 
WGod  !     I«^  Idm  takeit. 

Two  of  bis  fellow  prisoners  eoming  onto 
kb  at  that  fiM>^  mad  him  at  prayer  mA 


some  friends,  who  observed  that  his  heart 
much  eolafged  in  thanks|priog  and  praises  for 
that  choice  help  and  assistance  tbe  Lord  bad 
given  bun  in  tne  work  he  had  been  called^  to, 
vf  ho  afUr  he  had  ended,  saluted  them,  rejoicing 
greativ  to  see  them  ;  telling  them  of  his  hard- 
ships he  had  endured  since  be  was  taken  from 
them,  and  also  spake  of  the  goodness  of  the 
Lord,  which  he  judged  to  be  gteat  towards  him, 
in  that' he  was  supported  with  saitable  strengtb,' 
and  made  willing  to  do  the  good  pleasure  of* 
his  Father,  either  in  life  or  death,  ana  also  said, 
he  had  gotten  the  start  of  his  brethren,  and 
was  going  to  a  place  where  tbe '  Wicked  cease 

*  from  troubling,  and  where  the  prisoners  be  at 

*  rest,'  ^Job  iii.  17,  18.)  declanag  further  lo 
them,  tnat  God  hsd  been  eminently  with  kim, 
in  deliverine  him  from  all  die  fears  he  lay  under 
while  the  trial  was  upon  him ;  and  althoogh 
it  was  hard  to  flesh  and  blood  to  look  the  King 
of  Terror  in  the  fiu;e,  yK  when  the  Lora 
brought  him  to  it,  it  was  made  easy  to  htm  ; 
for  which  he  thanked  God,  and  hid  his  friends 
be  encouraged,  saying.  That  his  dear  Lord  bad 
helped  him  over  two  w  his  steps,  and  now  he 
had  but  one  more  before  he  should  be  hf 
from  all  that  care  and  fear  of  dislioaouring 
God,  or  grieving  bis  peo|^e  m  the  work  he  was 
called  to ;  and  »hile  he  was  speaking  of  tbe 
goodness  of  tiie  Ltrd  to  bim  in  an  admiring  mao* 
ner,that  God  should  chooseand  own  sudha  con- 
temptible creature  as  be  was,  he  presently  re« 
fleeted  upon  himself,  fearing  lest  be  might  be 
too  roocb  lifked  up,  but  withal  saying, .  he  was 
now  going  to  a  place  where  his  sins  should 
trouble  him  no  more. 

Another  friend  visiting  of  him  in  that  place, 
asking  him  how  he  did  ?  said,  1  ble«6  God  I  am 
well,  never  better  in  all  my  life^  1  will  tell  thee 
brother,  never  a  poor  creature  hath  mora 
dreaded  this  condition  than  I  have  done;  I 
have  been  afraid  of  a  prison,  my  heart  would 
tremble  to  think  of  it ;  I  would  have  cone  o«t 
of  tbe  land  to  ha%'e  e&caped  a  )»rison ;  ont  now 
it  is  all  gone,  every  cloud  u  bk)wo  uver  ;  I  biflis' 
God  I  do  BO  more  fear  tt  is  de^tb,  than  to  ijt 
down  upon  this  bed.  And  to  antither  he  satd. 
The  Sentence  that  day  was  no  more  to  him  than 
the  eating  of  those  raisins  in  his  hand,  saytag, 
O  how  gdod  ii  God  !  There  is  a  ground  of 
f  iKouragement  ifi  the  Lord's  dealing  with  suolk 
a  poor  worm  as  I,  for  all  the  saints  in  tnisr  in 
bim  in  every  condition. 

Upon  thf  Si  venth  day  in  the  morning,  being 
the  dny  after  his  Sentence,  some  friend  com* 
ine  to'see^him  bef  >rte  he  was  unlot^ed,  none 
betnp  in  the  room  hut  his  wile  and  himself,  he 
was  m  prayer  for  some  good  lime,  and  that  in 
more  tban'oniinarf  enlargement,  (thoogh  the 
said  friends  could  only  hear  Mjme  sound  of 
words  ;)  afirer  he  had  concluded,  and  the  door 
being  opened,  being  asked  bo^^  he  did,  and  how 
It  wa<  with  him  ill  his  spirit  ?  bis  answer  was, 
Verv  well,  I  bless  the  Lord,  never  better  in  all 
my  lifb ;  my  wife  and  I  have  had  the  bett 
morning  that  ever  we  had,  we  have  been  giviag 
op  one  another  to  the  Lord,  and  I  him  tb* 
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Lord  lie  balli  made  us  a»  willing  to  fiait  one 
froai  anotlier^  as  ever  we  were  to  come  to- 
gether. 

Some  Passages  and  Speeches  in  the  Ft  ess-yard, 
in  Newgale,  after  his  Removal  from  the 
Dungeon^  three  or  four  days  before  he  suf- 
fered. 

Upon  .t)ie  first  day  of  the  week,  after  the  Sen- 
tence pf  condemnation  was  passed  upon  hiin, 
fereral  friends  being  coiue  to  see  him,  he  told 
them  that  witli  the  help  of  the  Lord  he  would 
^.w  finish  that  discourse  omoogsc  them,  that 
be  was  upon  at  White-Chapel  when  he  was 
taken  prisoner ;  for  then,  iie  said,  he  was 
pulled. down  betore  he  bad  gone  far  in  it^  and 
80  he  read  the  scripture  to  chem. 

The  Scripture  was»  1  Cor.  vL  last  verse. 
*\  For  you  are  bought  with  a  price/*  &c.  In 
the  opening  of  which  blessed  portion  of  troth, 
lie  was  made  a  choice  blessing  to  tbem  that 
were  with  liim ;  his  words  came  upon  them 
like  the  small  rain  upon  the  tender  herbs,  and 
as  the  dew  upon  the  grass. 

He  first  treated  of  the  great  cost  the  Al- 
mighty was  at  to  redeem  our  bodies  and  spirits, 
as  to  what  the  Sou  of  his  Love  underwent  upon 
that  account.  And,  secoudly,  What  it  was  to 
glorify.  God  iu  our  bodies  and  spirits,  as  to 
obedience  in  respect  to  the  rule  of  God's 
Word,  and  that  we  were  in  great  danger  to  fall 
9hort  in  our  duties'  therein,  and  except  we  had 
more  than  ordinary  zeal  and  watchfulness,  we 
might  lose  our  holy  frames  of  spirit,  &c.  But 
that  which .  was  most  considerable  in  the  con- 
clusion, he  treated  of  glorifying  God  iu  the 
bedy,  by  giving  it  up  in  the  spirit  to  suffer 
for  righteousness  sake,  &he«iing  how  many 
prophets,  apostles,  and  precious  saints  had  glo- 
rified God  that  way,  and  had  great  joy  in  that 
service ; .  and  that  our  dear  Lord  Jesus  was 
perfect  thropgh  sufferings,  and  how  be  did  re- 
joice in  that  he  had  a  txKly  given  him  to  do  the 
will  of  God,  not  only  as  to  obedience  to  the 
preceptiire  will  of  the  Father,  but  also  to  fulfil 
all  the  prophecies  that  had  been  spoken  of  him, 
that  related  to  his  suffering,  &c. 

Aod^hen  said,  lie  did  not  think  when  lie  be- 
gan to  speak  from  that  text  in  White-Chapel, 
that  be  should  so  suddenly  have  been  called  to 
g^rify  God  in  his  body  in  that  way  he  was 
now  likely ;  yet,  inasmuch  as  it  was  bis  Fa- 
ther's good  pleasure  so  oo  honour  such  a  poor 
worm  as  he  was,  to  gire  him,  not  only  to  be- 
liere  in  bis  name,  but  also  to  suffer  for  his 
sake,  his  soul  did  rejoice  in  the  Lord  ;  and  as 
be  had  a  baptism  to  be  baptized  withal,  be  was 
straiteufd  till  it  was  accomplished. 
•  The  messenger-  that  brought  the  tidings  from 
tlie  Under-Sheriff  o^  his  executioi^,  coming  the 
sf  cond  day  of  the  week  to  him,  found  him.  in 
bed,  and  said  he  had  brought  him  sad  news ; 
wbo  raising  himself  in  his  bM,  said,  God  forbid, 
what  can  that  be  ?  who  said,  that  the  next 
fourth,  day  he  was  ordered  to  go  to  his  Execu-  . 
lion.  He  replied.  Blessed  be  God,  that  is  good 
iMws.    Whereupon  w  friend  coming  in,  he  sajd^ 


Ah !  now  I  can  in?ite  tbee<to  my  wedding,  for 
I  know  now  my  weddipg  day  :  Upon  the 
bringing  of  which  news  that  Scripture  was  pre* 
sen  ted  to  hlin  with  much  power,  **  The  cap. 
which  my  Father  hath  given  me  to  drink,  shaU ' 
I  not  drink  it?''  % 

IJpon  the  second  day  of  the  week  in  the  nf^ 
ternoon,  several  friends  being  with  him,  be 
judging  that  the  greatest  cause  of  the  Sentence 
and  Condemnation  passed  upon  him,  was  in 
respect  to  his  principle  of  the  Fifth  Kingdom, 
therefore  he  desired  to  leave  with  them  some 
of  his  Scripture-grounds  for  tliat  his  perhuasion, 
for  which  lie  t>ab  now  about  to  suuer,  desirmg 
the  same  might  be  committed  to  writing,  which 
was  ns  fuUoweth. 

He  said,  I  do  really  judge  that  the  Lord 
Jesus  Christ  that  is  now  at  tiie  right  hand  of 
the  Father,  shall  have  the  kingdoms  of  the 
world.  I  bhall  quote  &ome  Scriptures  for  it  : 
The  first  is  in  Psal.  2, 8.  '*  Ask  of  me,  and  X 
will  give  thee  the  heathen  for  tliiue  inheritance^ 
and  the  uUennost  parts  of  the  earth  for  thy 
possession  :'  and  this  he  must  have  hy  God's 
decree,  as  in  ver.  7.  *'  1  declare  the  decree, 
the  Lord  hath  said  unto  me,  Tbpu  art  my  Son, 
this  day  have  I  begotten  thee."  That  Chrisc 
must  have  the  heaUien  for  his  inheritance,  and 
the  uttermost  parts  of  tlie  eartli  for  his  posses- 
sion, is  proved  clear  from  hence.  There  is. 
another  word  in  Psal.  .72,  from  the  begiMuing 
of  the  E^salm  to  the  end  of  the  15th  verse,  but 
more  especially  the  8, 9, 10th  verses :  ''  He  shall 
have  dominion  also  from  sea  to  sea,  and  from 
the  river  to  the  ends  of  the  earths  they  that 
dwell  in  the  wilderness  shall  bow  before  him, 
and  bis  enemies  shall  lick  the  dust :  the  kings 
of  Tarsliish,  and  of  the  Isles,  sliall  bring  pre- 
sents, the  kings  of  Sheba  and  Seba  shall  offer 
gifts."  Another  Scripture  is  in  the  9th  of 
Isaiah  (though  I  might  urge  many  more  Scrip- 
tures, as  Psal.  146,  about  tlie  beginning  of  that 
Psalm,  &c.)  Isa.  9, 6.  *^  For  unto  us  a  chila 
is  born,  unto  us  a  Son  is  given,  and  the  govern- 
ment shall  \ie  up<m  his  shoulder;  and  his  name 
shall  be  called,  Wonderful  Counsellor,  The 
Mighty  God,  the  Everlasting  Father,  the  Prince 
of  Peace ;  Of  the  increase  of  his  government 
and  peace  there  shall  be  no  en<^  upon  the 
throne  of  David,  and  upon  bis  Kingdom,  to 
order  ir,  and  to  esiablish  it  with  judgment 
and  with  justice,"  .&c.  These  Scriptures  are 
very  clear  to  prove  that  Jesus  Cltrist  must 
have  the  government.  Another  full  word 
is  in  Isa.  6^,  ]3,  (and  that  by  purchase). 
'*  Therefore  will  I  divide  him  a  portion  with 
the  ^reat,  and  he  shall  divide  the  portion 
with  the  strong,  because  he  hath  poured  out  his 
soul  unto  death,"  &c.  That  Jesus  Christ  must 
have  the  government  is  clear,  as  he  is  the  son 
of  David,  Luke  1,  31,32,  33."  And  heboid* 
thou  shalt  conceive  in  Uie  womb,  and  bring 
furth  a  son,  and  shalt  caU  his  name  Jesus ;  He . 
shall  be  great,  and  sliall  be  called  the  Son  of 
the  Highest :  And  the  Lord  God  shall  give 
ui^Q-  him>.  the  throne  of  lus  fiither  David,  and 
he  shaU  reign  ofer  tl^c  booM  of  Jacob  for  ever, . 
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tadef  b»  kingdom  there  slialt  be  no  end/'    I 

jid|e  this  ^riptore  to  be  equivalent  to  that  in 

Iia.9,  6.     **  Unto   us  a  child  is  born,"  5rc. 

respccdof:  Chrbt  as  he  is  the  son  of  David. 

Bat  these  Scriptures  may  suffice  for  the  Old 

Testuncnt.     The  apostle   Paul  clearly  asserts 

ikainitfa  of  the  Fifth  Kingdom,  in  iTioi.  6, 

15.    ^  Which  in  his  time  he  will  shew,  who 

ii  die  Messed  and  only  Poientnte,  the  King  of 

kiags,  and  Lord  of  lords.     The  Apostle  usserls 

Jens  Ciirist  to  be  the  only  Potentate,  King  of 

kiags,  and  Lord  of  lords:  which  Is  the  xcry 

SBper9cr:ption  he  brings  apon  the  thigh  when 

be  comes  to  tnnke  war  with  the  horns.  Rev. 

19, 16^    "  Me  hath  on  his  vesture  and  on  his 

fiu^  a  name  vrritten,  Ein^of  kings,  aiid  Lord 

ofMrds.''    That  Jesus  Christ  mit»t  have  the 

govemraent,   that  he  roust  liave  the  kingdoms 

of  tiie  world  is  very  clear :  but  to  the  f\irther 

'proof thereof,   take  Rev.  11,  15.     •'These- 

"TCBtb  angel    sounded,  and  there  were   great 

voices  in  heaven,  s^yhig,  the  kingdoms  of  this 

vorid  are  'become  the  kingdoms  of  our  Lord, 

and  of  his  Christ,  and  he  shall  reign  for  ever 

•ad  ever.'' 

If  aaj  nowv  saj.  We  grant  that  Jesus  Christ 
ibaQ  have  dominion  and  power,  and  shall  reign 
fir  ever,  but  Jesus  Christ  sajs,  ^  His  kingdom 
is  not  of  this  world.'' 

AnMw,  It  is  true,  Christ  spake  truth;  Christ's 
kingdoni  tvns  not  then  in  this  world,  or  of  this 
vorid  ;  but  what  is  this  to  that  P  there  i»  a  time 
tbat  his  kingdom  must  be  of  this  world;  (.be 
SfciTptvre  saxth  it  plainly,  I  never  henrd  any 
•flegorize  this  text,  but  have  been  forced  to 
lake  it  in  the  plain  sense  of  the  words ;  the 
Scriptore  saith  it  plainly,  if  that  word  in  Job.  5, 
26,  27,  be  rightly  understood :  "  For  as  tlie 
Father  hath  life  in  himself,  so  hath  he  given  to 
the  Son  to  have  life  in  himself;  and  hnth  given 
btm  authority  to  execute  judgment  also,  be- 
cause he  is  the  Son  of  Mnii."  Agnin,  this 
tnuh  is  plain  from  tbat  of  Daniel  (which  I 
tboaeht  not  to  have  urged)  ch.  7,  18,  com- 
pared with  the  27  vewe.  Vr-.  18.  "  Bat  the 
Saiots  of  the  Most  Hieh  shall  take  the  king- 
dom, and  possess  the  kmgdom  for  ever,  even 
fcr  ever  and  ever,"  And  rer.  27.  "And  the 
kisgdom  and  dominion,  and  the  greatness  of 
Ike  kiitgdom  under  the  whole  Heaven,  shall  be 
give  1  to  the  people  of  the  Saints  of  the  Most 
High,  whose  kingdom  is  nn  everlasting  king- 
dom,  und  all  dominions  shall  ser\'e  nod  obey 
bttn."  Now  observe,  here  is  two  things  I  take 
notice  o^  to  prove  that  this  kingdom  is  an  out- 
ward Tisibie  kingdom.  First,  the  kmgdom 
that  the  Saints  take  is  from  the  fourth  beast ; 
the  beast  bad  ne^-er  to  do  wiihin  any  kingdom 
bat  «riiat  is  b^ow  in  the  lower  region ;  the 
kii^dom  that  the  Saints  take,  which  is  said  to 
be  Christ's  kingdom,  (in  the  27  verse)  is  an 
ntward  kingdofti,  and  therefore  not  a  spiritual 
ka^om.  That  is  one  reason.  Secondly  ano- 
iber  reason  is,  it  is  the  kin<i;dom  nnd  dominion, 
itttf  the  i^reatness  of  the  kingdom  under  the 
vboJe  hearen  ;  and  therefore  it  must  be  an 
m^mrd  kingdoio,  and   u)vnt  he  equivalen:  to 


that,  Rev.  11,  15.  "The  kingdoms  of  ihig 
world  are  become  ^he  kingdoms  of  our  Lord, 
and  of  his  Christ,  &c." 

The  next  thing  that  I  hdve  to  say,  will  be  as 
to  the  nature  of  this  kingdom  in  the  adminis- 
tration tliercof,  which  will  be  very  righteous 
and  holy;  wiiich  you .  have  cli^nrly  in  isa.  32, 
1,  3.  "  fiehold,  a  king  shall  reign  in  righteous- 
ness, nhd  princes  shall  rule  in  judgment,  &c." 
Isa.  1,  26,  hath  respect  to  the  same  time,  *'  I 
will  restore  thy  judges  as  at  the  first,  a^d  thy 
counsellors  as  at  the  beginning;  afterwandls 
thou  Shalt  be  called  the  City  of  Righteousness, 
thfe  Faithful  City."  This  kingdom  will  he  a 
kingdom  wherein  the  laws  of  God  will  be  the 
only  laws  extant,  the  laws  of  God  will  be  the 
only  laws  in  being  \  and  those  that  shall  hat  e 
the  executive  power  of  those  laws,  will  be  men 
qualified  accordingly,  moulded  according  to 
that  holy  and  just  law  :  as  to  the  persons  thtic- 
shall  have  the  executive  power  of  that  covern- 
ment,  you  have  in  Isa.  60,  17.  *•  1  will  also 
nriake  thy  officers  peace,  and  thine  exac(ors 
righteousness." 

The  next  th'ing  (I  must  but  touch  upon  things) 
How  Jesus  Christ  muse  come  by  this  kingdom  i 
and  that  is,  <<  He  sliaU  U£e  his  people  in  his 
hand  us  his  battle^ax  and  weapon  of  jvar  ibr 
the  bringing  in  the  kingdoms  of  this  world  into 
subjection  to  him."  A  few  Scriptures  (and  but 
a  few)  as  to  this,  Isa.  41,  14  ver.  but  mora 
especially  the  15,  and  16  verse?,  the  Prophet', 
speaking  of  Jacob,  saith,  **  Behold,  I  will  make 
thee  a  new  sharp-threshing  instrument,  having 
teeth ;  thou  slialt  thresh  the  mountains,  and 
beat  them  smult,  and  siialt  make  the  hills  as 
chaff;  thou  shalt  fan  them,  and  the  wind  shall 
carry  then  away,'*  &c.  The  next  Scriptore  is 
in  Jer.  51,  20,  21.  "  Thou  art  my  Battle-ax 
(speaking  to  his  own  people)  "  and  weapons  pf 
war  ;  for  with  thee  will  I  break  in  pieces  the 
nations,  and  with  thee  will  I  destroy  kingdoms,^ 
&c.  I  might  produce  many  Scriptures  more, 
that  God  will  make  use  of  his  people  in  doing 
of  this  great  work:  17,  14.  "  Tliese  shall 
make  war  with  the  Lamb,  and  the  Latnb  shall 
overcome  them  ;  for  he  is  Lord  of  lords  and 
king  of  kings :  and  they  that  are  #ith  bim, 
are  called,  and  chosen,  and  faithful.''  In  the 
great  work  of  Jesus  Christ  against  the  horn«, 
he  hath  a  remnant  (^lled,  and  faithful,'  and 
chosen,  standing  by  him  in  this  work,  which 
doth  mightily  correspond  with  those  two  former 
prophecies.  Therefore,  seeing  that  tins  Lord 
will  nmke  use  of  his  people  as  his  battle-ax 
and  weapon  of  war;  and  that  they  are  a  faith- 
ful, and  called^  and  chosen  remnant^  I  oiHy 
leave  this  one  word  by  way  of  exhortation  to 
the  Lord's  people  that  hare  faith  in  these  pK>- 
phecies,  to  be  looking  to  the  qualifications  of 
this  chosen  remnant,  and  that  ihey^  have  in 
liev.  14,  3, 4, 5.  **  They  sung  as  it  were  a  neir 
song  before  tUe  throne,  and  before  the  four 
beast?,  and  the  elders,  and  no  man  could  learii 
that  song  but  the  hmidred  artd  fortt  and  four 
thon«and  which  were  redeemed  from  the  earth i 
^c.**    They  tbat  serve  th»  Lerd  in  tlnigrtat 
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work,  ibcj  mvst  be  a  reponaai  indeed^  re- 
deemed from  the  earth.  I  press  the  Lords 
people  very  earnestly  10  look  to  the  qualifi- 
cations of  that  lemxiant  that  must  serve  the 
Lord,  and  see  (low  it  is  with  «them,  whether  or 
no  they  are  a  people  so  qualified,  a  people 
indeed  *  redeemed  from  the  earth/  a  people 
indeed  taken  from  amon^  men ;  a^  people 
in  whose  mouth  is  no  guile,  a  people  *  chat 
have  not  defiled  themselves  with  women,' 
a  people  *  that  are  virgins,'  and  have  kept  a 
▼ii^'like  spirit :  and  I  shall  say  no  more,  hut 
leave  wliat  ha(h  heen  spoken  as  some  Scripture- 
evidence  of  my  judgment  ckfuresaid. 

Iq  this  interval  between  the  Sentence  and 
his  £xf>cution,  several  persons  of  quality  came 
to  visit  him,  both  men  and  women,  courtiers 
and  others,  whose  coming  were  chiefljr  to  tliis 
end  and  purpose,  to  persuade  him  to  petition 
the  king  tot  nis  life,  and  furtlier  to  lay  forth  his 
innocency ;  and  especially  one  of  eminency  in 
the  city,  did  labour  much  with  him  to  that  end : 
Co  whom  be  did  reply,  as  usually  to  others  in 
chat  case.  That  he  find  discharged  his  duty 
and. conscience  already  in  the  clearing  of  him- 
self, and  to  the  king  he  had  done  no  wrong; 
and  therefore  would  submit  himself  to  the  Lord, 
and  rest  satisfied  in  his  good-pleasure.  The 
said  party  of  note  afterwards  urged  his  wife 
chat  she  would  petition,  if  her  husband  had  not 
chat  freedom  ;  and  withal,  as  an  argument  to 
provoke  her  thereto,  told  her  it  might  be  a 
means  to  prevent  the  cry  of  innocent  blood, 
which  otherwise  might  be  brought  upon  them  : 
to  whom  she  gave  a  particular  account  what 
meant  she  had  already  u»ed  to  that  purpose, 
and  wluit  success  she  had  (according  as  has 
been  before  recited)  which  gave  him  satisfac- 
tion in  that  patter. 

Some  CoLLECTiOKS  and  Observatioks  of  a 
Friefui,  that  wot  frequently  with  kim  dur- 
ing Ms  Impriaonmentf  tilt  the  time  of  his 
^tec^tion. 

He  was  for  the  most  part  borne  up  in  a  sweet 
spiritnal  rejoicing  frame,  and  his  words  were 
gracious,  much  rejoicing  in  the  Lord,  and  ad- 
miring, at  his  bounty  towards  such  a  poor  worm 
at  he  was,  inasmuch  as  he  was  accounted  worthy 
to  suffer  for  so  glorious  a  cause,  even  for  testify- 
ing to  the  kingcioin  of  Christ,  and  the  righteous- 
ness thereof;  and  against  tlie  kingdom  of  this 
world,  and  the  wickedness  thereof;  and  elso  in 
that  he  waaa  companion  of  them  that  had  been  so 
naedybe  being  so  unlike  them ;  they  being  men  of 
note^  and  be  a  man  of  no  name  ;  they  were 
men  educated  and  of  considerable  breeding, 
f  and  he  hardly  knew  letters ;  their  persons  hwi 
tome  pcesenoe  and  amiableness,  but  he  a^  poor 
low  deformed  worm,  yea  a  flea ;  and  some- 
times he  would  tpeak  with  a  smiling  coonte- 
nance,  rejoicing  that  he  was  in  his  trials  and 
death  made  so  like  his  precious  Redeemer ; 
fot,  in  that  he  was  dehveied  up  into  the  hands 
of  men  to  be  judged  throu^  envy,  &c.  Se- 
condly, and  that  envy  procuied  false  witnesses, 
to  lay  to  his  chwfe  things  that  he  knew  not ; 


he  himself  with  many  witoesset,  affirming, 
that  what  was  witnessed  against  him  was  false, 
both  as  to  the  matter  aod  fonn :  And  tlitrdly, 
that  he  was  tried  in  so  high  a  Coort,  there  be- 
in^  several  Judges  before  him,  and  four  of  the 
King*s  CounselFop^  besides  tlie  Attorney  and 
Sohcitor  General,  pleading  against  him  to  tuk# 
away  his  life ;  and  a  Jury  of  knights  and  Ke<i- 
tlemen  all  of  the  same  spirit,  thiniting  after  hit 
blood,  and  in  thns  much,  like  to  his  preciout 
Redeemer,  accordiug^  to  tJie  word  of  j^ophecy 
spoken  of  him  in  this  case,  Psal.  sxu.  12, 16. 
Fourthly,  in  that  they  robbed  him  of  his  gar* 
ments;  for  wkien  they  had  condemned  hint, 
the  KingV Bench  jailors  took  away  his  cloak 
from  him.  And  fifthly,  in  that  he  was  to  b# 
hanged  on  a  tree,  and  that  his  bowel»  were  to 
be  poured  forth  like  waltr,  and  his  body  not 
suffered  to  be  pat  into  a  grave,  but  set  upon 
poles,  as  is  foretold  of  tlieui,  Rev.  11. 

To  all  his  friends  that  came  to  vi»t  him  1# 
gave  good  encouragement  to  perseverance  and 
constancy  in  the  matters  of  Worship  and  Tea- 
timooy ;  and  that  they  should  not  fear  man** 
fear,  nor  be  afraid,  assuring  them,  that  suffer- 
ings from  man  for  righteousness  were  uut  to 
hid  as  they  seemed  to  be. 

He  did  not  like  to  see  any  that  came  to  him 
to  weep  or  be  sad,  be  would  still  tell  them,  that 
concerning  him  they  had  no  cause  to  mourn, 
but  rather  to  rejoice;  for  the  joy  of  the  Lord 
was  bis  strength,  and  he  was  going  to  his  Fa^* 
ther,  even  to  God  his  exceeding  joy.  But  bfs 
said  to  hit  friends,  they  would  rather  see  caute 
to  weep  for  theoiselves,  for  the  world  wherein 
they  were  to  abide,  for  a  time  would  be  full  of 
denlements,  and  that  even  the  grossnets  of  Po* 
pery  was  coming  up  to  try  them. 

The  day  before  he  suffered,  he  had  mvaj 
friends  came  to  see  him,  so  that  his  chamb^ 
was  thronged  one  could  hardly  pass  in  it  from 
one  side  to  the  other ;  he  spake  to  every  coob- 
pany,  and  to  moat  of  tiiem  particularly,  with  a 
sweet  joyful  countenance,  encouragiua  tliena 
much  in  tlie  Lo|d,  testifying  to  them  that  tlife 
Lord  was  g«M>d,  and  tliat  there  was  no  bitter- 
ness in  his  service ;  and  said,  that  even  that 
part  which  seemed  to  be  most  bitter,  was  made 
most  sweet,  for  in  it  the  glory  of  Christ  wn» 
most  revealed. 

The  night  before  he  suffered,  he  tat  at  sup- 
per with  some  of  his  friends,  and  said  unto 
them,  **  I  sup  with  you  to  night,  but  you  would 
be  glad  to  sup  with  me  to-morrow  night.'* 
And -would  often 'say,  he  had  many  a  night 
been  in  more  care  to  get  bread  for  his  family 
thi'  day  following,  than  for  wtiat  he  should  sul^ 
fer  the  morrow. 

That  uighr  he  sat  up  late  till  near  the  mid* 
die  of  the  night,  accompanied  with  several 
friends ;  his  diacourse  was  very  sweet  and  pro- 
fitable, rejoicing  in  his  portion,  telhne  his  friendt 
tliat  he  should  l>o  takt  n  out  of  the  land  of  bit 
labours,  and  should  be  at  peace  aod  rest  befi>re 
another  night. 

About  three  o'clock  in  the  mominE  be  had  a 
shaq^  combat  with  the  Kio§  of  Terrors  for 
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fltt  hmat  and  balPs  Mie»  1>iit  spake  no 

wm^  ooij  had  an  inward  'wMtling  tb«t  pot 

Im  kto  a  strest ;    m  frieni)  that  wau^hed  ^ith 

bai  retd  a  pnition  of  scripture  to  bitn,  wtrieh 

aatbeltth  of  the  Hebrews,  and  therein  tbe 

Lad  tocorered,  to  the  lefreshing  of  his  soul, 

hsvdbcihe  wnj  tliat  he  was  to  trarel  that 

4Kf,  had  been  tnnrelled  through  by  tbe  Lord's 

Warttees  in  tbe  dn^  of  old,  and  bj  faith  they 

•iscd  bocfa   stooiB^  and  sawiugs  asunder, 

led  accepted  not  of  dciiTerance  upon  man's 

feoB,  became  riiej  looked  for  a  better  rcsor- 

iceiisa ;  and  afteiwnids  that  Mend  sought  tbe 

Isrd.    And  then  John  James  declared  roat  tbe 

Csaifatai  was  come  to  him  again,  and  had  re- 

iubuf  bis  sool  ;    ncd  then  be  made  hrms^if 

leadj,  and  io  «  joyful  frame  took  his  Bible  and 

nad,  Jam.  i.  19,  '*  Blessed  is  tbe  man  that  en- 

^reth  temptation  ;    for  when  he  is  tried,  be 

Aa8  receive  the  crown  of  life,  which  God  bath 

pcptfed  Ivr  them  €hax  love  him."  Prom  which 

Sciipiare  he  spi^ke  nboitt  half  an  hour,  and  did 

ckeSj  make  forth  the  blessed  estate  of  those 

teendared  torment  for  righteousness  sake, 

■d  bow  tbe  Lord  had  g;iven  that  choice  bless- 

lag  onlj  Co  his  choicest  children  in  all  ages ; 

«d  that  it  was  no  mercy  to  be  tried,  ?f  we 

ndded  to  (he  tenaptation ;  for  when  be  is  tried, 

W  shewed   the   Lord   took  great  pleasure  in 

Aose  serwBOta  that  bore  their  trials,  and  came 

Mb  bkie  gpM :  he  instanced  Job,  and  the  holy 

fwjphats  and  martyrs,  and  bnr  dear  Lord  Jesus, 

•ha  «as  a  tried  stone ;  declaring.  That  it  was 

tvay-wbescin  men  were  greatly  msnrfested  to 

ke  bofs  of  die  prepared  |lory,  and  that  where- 

M  men  did  aa  mncb  manifest  their  lore  to  God 

as  wen  coold  be  capable  to  do ;   yea,  it  was 

rin  way  that  oor  l^ord  took  to  hold  out  his 

faae  to  mankind  :    And  then  shewed  with  great 

jay  of  heart,  that  he  wiis  going  to  follow  his 

dmr  Lofd  through  Golgotha,  and  to  manifest 

ha  la*e  lo  his  Redeemer  by  Shedding  his  heart's 

kisnd  mr  him,  and  passing  that  way  to  the  pre- 

pwed  gk^y,  yea,  to  receive  the  crown  of  glory 

nepaied  for  the  Beloved  Ones.    And  when  he 

aid  ended  his  discnurse,  he  kneeled  down  and 

pnred,  and  praised  the  Lord,  and  was  much 

fsWpd,  to  the  comfort  and  edification  of  tlie 

fcieads  that  were  with  him.    After  that,  be  dis- 

CBsned  with  much  joy  and  sweetness,  and 

aai,  That  the  Lbrd  had  granted  him  the  de- 

,  Stt  of  his  heart  ;  for  be  had  desired  and  sought 

,  fte  Lord   that  be  might  be  so  iar  from  bemg 

iHid  of  any  amazement,  that  he  might  endure 

•e  dume  with  joy  when  it  came,  and  even 

ki|ibr  the  coming  of  the  sledge;  aud  be  said, 

;  Wid  bless  the  Lord  it  was  so  with  him,  for  he 

*  U  orach  long  for  it  before  it  came. 

\  A  httie  before  his  going  fortb,  seeing  some 

'  Aa  firtends  come  in  who  had  particularly  de- 

^  ^«i4  to  acconopany  him  to  the  place  of  Execu-. 

J  ba,  said,  **  Ilcre  comes  my  bride-men,**  em- 

<  kaii^  them   with  much  jnj.     But,  said  he, 

:*lfHiDot  the  sacrifice  be  bound?"  onean- 

I*Bid,  **  Yea,  it  most  be  bound  with  cords :'' 
skri^odK  said,  so  he  bad  beard. 
I  fbaiailer  tbe  Keeper  ctan0  into  tht  worn, 

J  roi.y|« 


and  caRnl  Mill  dbwti  to  Mm¥  lOm'  to  tlie 
Sberiir,  he  told  him  be  was  a  wiftliome  m^stkt^ 
ger,  be  bad  wSfCod  long  fbr  him ;  and  so  he 
came  wkh  ioy  after  tfbe'  Keeper  fh>m  hii  eharn- 
her  into  tbe  Press-Yard,  where  bearing  the 
noise  of  the  multitude  without,  said  to  a  maffd 
**  There  would  be  by  nrM  by  as  many  Halleli^abs^ 
as  shoutings  of  tbe  people  without;^  and  the^ 
they  bonnd  him  abotit  the  hack  with  a  new 
cord,  and  so  had  bim  into  tbe  street  tike  a 
.sheep  to  tbe  slaughter ;  with  a  sweet  smiling 
eonntenance  be  came  into  tbe  street,  where 
be  was  a  gaiing-stock  unto  the  nraltitudey 
and  sd  beine  phu;ed  upon  tbe  tied,  drawn  by 
a  team  of  norses,  attended  by  the  Sheriff's 
men  and  a  company  of  font-'soldiers,  was 
drawn  along  to  Tyburo ;  tbe  way  out  of  the 
town  being  very  foul,  he  was  drawn  through 
very  much  water  and  dirt,  brides  thtf  very 
much  slapping  of  tbe  horses  that  went  beside 
bim,  yet  for  all  this  he  was  bom  up  with  nueh 
joy  and  cbeerMoess,  not  at  idl  dismtfy^  «r 
terrified. 

Being  come  to  the  place  of  Exeqution,  l^e 
asked,  Mr.  Sterling  thq  Sharif,  whether  l|e 
might  not  have  the  liberty  to  speaViCo  the  peo- 
ple. He  tdd  him  he  migUt»  if  he  would  not 
speak  sediuously,  (or  ivoi^s  to  that  purposq^) 
Then  John  James  addressed  himself  to  speakas 
Followeth: 

> 
Tfk  Uut  Spskcb  an(f  PRAYER9f  John  Jam$s 
at  Tt/hurn^  immediately  kefort  Hit  Eseeiir 
turn,  November  36^  1661. 

First  of  all,  that  which  I  have  to  say  befera 
I  go  out  of  this  world,  is^  to  remove  that  nhioh 
bath  been  thrown  vpon  me  by  way  of  aspersion 
as  if  I  were  a  Jesuit.*  Hera  at  this  plaee 
at  this  time  are  some  that  knew  me  from 
ray  cbiMhoody  and  can  clear  me  in-this  mrticb- 
lar  and  ibereibre  I  shall  only  sky  this  to  it, 
That  I  am  an  Englishman,  never  was  out  Of  die 
nation  in  all  my  Kfe ;  never  had  any  knowledge 
of  an^  other  tongue  but  the  Enciish'tsngoe^ 
therefore  altogether  incapable  of  sudi  wosk 
and  employment  as  Jesuits  are  viually  put 
upon,  they  being  commonly  men  ef  great  partb 
and  learning,  which  I  am  «ol.  I  sbali  only 
speak  this  in  rsspecc  of  my  parentage  and  edu* 
cation,  I  came  of  a  very  mean  fern ily ;  I  may 
truly  say,  as  once  Gideon  did,  ^  Mf  family  49 
the  least  in  aU  Manasseh,  and  S  am  tbe  least 
in  fdl  the  family :'  And  in  truth  I  may  jnsdy 
say,  my  ftimilv,  the  family  that  I  came  of,  n  was 
a  very  mean  nimtly,themeai»est  amongst  all  fa- 
milies^ the  people  of  «be  L^rd  at  that  day,  as  I 
knew-  of  3  and  for  my  pafeatsi  tbey  were  people 
fearing  Ood,  those  that  durst  not  for*their  Kves^ 
Isay^'tbey  were  those  that  durst  na<  for  Cheir 
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^'*^?s  Vindication  vra)  occationed  by  tb^. 
coming  af  a  Courtier,  (and,  as  $ome  saicT 
one  of  the  bed-chamber) 'two*  or  three  niglits 
before  he  suffered,  to  kno4r  if  he  was  not  a  Je- 
suit, and  if  heliadnot  be^n  beyond  rfte  .sess.** 
Orig.  Edit.  '  ...       * 
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iiy>^  parts  of  the  eurth  for  his  puM^iiion ; 
^d  \m  his  dominionf  be  from  sea  to  pei^ 
m^  (rom  river  to  river;  aod  let  tbpse  tluit 
avell  ia  Siun  rejoice  before  him,    aud  let  lii# 
euemies  be  brought  under  the  soles  of  his  feec ; 
aiod  set  him,   precioas  Father,  upoo  thy  holy 
hiU  of  Sioo,  aod  hasten  tliy   work  in  ofder  to 
l)is  exaltation  ;   cut  it  short  in  right«oMsae«» 
fpr^a  short  work  thou  hast  said  thou  wilt  make 
upon  the  earth.    Aod  be  thou  pleased  for  thy 
name  sake    to  think  upon  this  concourse  of 
people  that   are  come  to  thi^  place  this  day, 
and  be  ^k)u  pleased  to  set  home  to  their  souls 
«rith  much  power^  wbat  hath  been  spoken  and 
ileliyered  bv  a  poor  weak  instrumeot ;  let  oo 
soul  come  hither  thia  day  in  vain,  but  let  it  be 
%  day   wherein  thy  own  people  may  get  macb 
^i^gth  to  serve   thee  m  any  further  work 
^y  may  be  called  to ;  and  let  it  be  a  day 
trbereia  those  that  have  not  yet  the  know- 
ledge of  thee,  those  that  are  enemies,  those 
^bajt  are  aliens  to  the  commonwealth  of  Israel^ 
a^d  9trnngers   to  the  covenant  of   promise, 
let  it  be  a  day  wherein  their  souls  may  oome 
acquainted  with  tbee ;  let  it  be  a  day  of  exer^ 
citing  much  power  and  much  favour,  and  much 
grace  to  the  souls  of  those  that  shall  be  lookers 
MKy   that  shaU  be  spectators  upon   thy  poor 
worm    this   day^    And  now,    sweet  majesty, 
lor  thy  name  sake  think  upon  thy  poor  worm ; 
thou  knowesty  thou  koowest  O  Lord,  how  it  is 
^ith  him,  upon  what  account  he  is  brought 
hither,   tbe  Lord  knows  it  is  not  so  :  Father, 
wilt  thou  be  pleased  from  somo  eminent  token 
^om  thyself  to  clear  op  the  innoceb^y  of  thy 
fervant,  in  respect  of  the   things  charged  upon 
him ;    and  ke^p  now  the  soul  of  thy  servant 
i^prigbt   with  thee  this  little  moment  that  he 
has  to  live  in  this  world*    And  dear  Fatlier,  O 
give  thy  j>oor  worm  strerath  eooogh  to  en* 
^onnter  with  the  king  oflWrors;  blessed  be 
Ood   that  thou  hast  been  so  kind  to  thy  poor 
YfOTttk  all  thf  way  from  Newgate  hither ;  and 
fweeten  to  bis  soiU  all  that  thy  poor  creature 
)ias  been  tasting  of,  and  what    thy  poo^  one  is 
entering  into ;   let   him  know  what  it  is  to 
•f  qjoy  chose  mansions  that  our  sweet  Ix^rd  went 
to  prepare ;   and  indeed  and  in  truth  let  thy 
l^or  worm  know  what  it  is  to  be  a  child,  what 
It  is  to  be  an  heir,    what  it  is  to  be  a  co-heir 
ifith  Jesus  Christ:  O  that  thou  wouldest  please 
fo  give  some  sweet  taste  of  thy  holy  spirit  to 
thy  p^r  wornn*  whereby   his   soul,  whilst  in 
tkis  iforld,  whilst  in  this  place,  might  be  well 
satisied,  and  more  strongly  assured  than  ever, 
|hat  he  is  copaing  to  thee  t    bleteed  be  God^ 
blessed  be  God,  thy  poor  worm  knows  he  is 
thiney  thy  poor  worm  knows  he  is  thine.    And 
now  dear  and  tender  FatheTy  think  upon   tliy 
poor  worm,  think  upon  the  (rial  that  at  present 
IS  upon  hioi> ;    aod  as  trials  aod  tribulations 
abound  for  Christ,  so  lat  all  grace  and  consola- 
tion aJMmpd  by  Chria  :  and  dear  God,  in  the 
f  ery  pailaga    be  then  pleased  to  sweeten  to 
yny  squI  thiewy  passage}  let  not  the instru- 
■M&ts  of  cruelty  that  ar»  provided  to  destroy 


tliy  .poor  worm  any  waf  scare  bia,  but  let 
there  be  siK:h  an  open  .door  into  the  ^ory  then 
hast  provided  for  thy  poor  creature,  tlua  ih| 
poor  one  may  know  it  all  the  time  iusbody  ii 
m  tlie  hands  of  men  ;  and  make  the  passaa« 
very  easy  and  let  thy  poor  servant  see  oj 
faith  an  innumerable  company  of  aogpls  as 
cendiog  and  descending  to  convey  my  sou 
into  Abraham's  bosom ;  Father,  let  thy  servani 
see  that  there  are  a»  many  angels  ready  tc 
attend  and  receive  the  soul  of  thy  sar? ant  si 
people  here  to  look  upon  him.  And  oo« 
sweet  Father,  for  thy  dear  name  sake  hesi 
what  has  been  spoken  h<;re,  hear  what  has  best 
spoken  by  thy  poor  worm,  and  be  thou  pleased 
to  be  far  more  gradoos  than  what  thy  poa 
creature  is  able  to  beg  of  thee ;  and  all  upoi 
the  account  of.  thy  dear  Son,  the  Saviour  anc 
Redeemer  of  thy  poor  worm,  to  whom  he  ii 
coming  to  live  with  to  all  eternity  I  to  whom  U 
Kl(»r>  and  praise,  power,  dominion,  aod  tb 
kingdom,  this  day  and  for  evermore.'^ 

After  this  lie  said  he  eotild  not  speak  mere 
being  very  much  tired,  and  his  boirty  bron^ 
very  low.  The  hangman  said  'The  Lon 
receive  your  soul.'  Hcf' replied,  <  I  thank  yoo. 
Then  another  said,  *  This  is  a  happy  day.'  Hi 
said,  '  I  bless  the  Lord  if  is  so.'  The  othe 
said,  *  The  Lord  make  vour  passage  easy, 
He  said,  *  I  trust  he  will  so.'  One  asked  i 
he  had  any  thing  to  sav  to  the  sheriff?*  He9ai< 
*  No,  but  only  thank  him  for  his  civilitv 
Then  the  i)angman  having  prepared  him  n 
his  death,  drew  away  the  cart,  John  James  m 
aloud,  lifting  up  his  hands,  *  Father  into  tk 
hands  I  eommit  my  spirit/  and  so  finished  hi 
course. 

The  sheriff  and  hangman  were  so  civil  to  hili 
in  his  execution,  as  to  saflfer  him  to  be  des( 
before  he  was  cut  down ;  the  hangman  takinj 
out  his  heart,  and  burning  his  members  soi 
iutrailsy  returned  his  head  and  quarters  bacl 
to  Newgate^  put  in  a  basket  in  a  cartySDi 
from  thence  were  disposed  by  the  king,  (vix.. 
his  quarters  to  Uie  gates  of  the  dtv^  ana  hi 
head  first  upon  the  bridge,  but  afterwards, 
by  appointment,  tfken  dovfn  thence,  and  pu 
upon  a  pole  in  White-Chapel,  over  again^  tn< 
passage  to  the  meeting-place,  where  bean 
nis  company  were  apprehended.* 

•  The  following  passages  of  "  An  Histories 
Account  of  all  the  Trials  and  Attainders  « 
High  Treason  fromthe  beginning  of  the  Re»g' 
of  king  Charles  the  First,  &c.'^  throw  som- 
light  on  (Us  Case  (yf  John  James :  <'  Tbe  ex 
cess  of  mercy  shewn  by  king  Charles  i,  »^  ^ 
Restoration,  was  a  great  encouragement  totM 
immense  multitude  of  hardened  rebels  tfl 
nation  swarmed  with,  to  proceed  in  their  vw 
practices.  The  first  that  broke  out,  ^^^. 
pack  of  wild  enthusiasts,  so  besotted  with  ow 
hellish  notions,  that  they  conceived  a  nsntm 
of  them  su&cient  ti>  overwhelm  ^^.„**"^ 
the  whole  nation.  These  were  the  MiUenarw 
or  Fifth-Monarchy  M«d,  who>  nolwititttftWlin 
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A  ReiatioD  of  the  Arraigmnent  amd  Trial  of  thote  who  made  the 
late  Hebellious  lasurrections  in  London.     I66l. 

[From  the  Third  Conection  of  Somen'  Tttucts,  Vol.  4,  p.  520.] 


W£  shall  hert  gi¥e  too  4hft  Arraigiiincfit 
«Bd  Tnal  of  fhcec  bioodj  fuuixin,  wbo  brak« 
foil  kiio  opoA  rebellion  on  JaaiMiy  the  dth 
«d  9th  last  (w«  caooGt  fhreet  tbe  tiiD«|  for  tbe 
was  the  daj  wheo  the  Regicidet  Mt  WesCi- 


tke  prime  beads  of  them,  m  colonel  Overton, 
cMaet  Day,  major  AlWii,  Comttiej^  &c.  bed 
beta  baftM  cetaed  upon  sttSpicJOB^  ttill  per- 
Htted  ia  their  wicked  deMgns,  wbicb  tbey  ac- 
ipccd  to  p«tt  io  e^cutioB  ia  Jaouary  l§6\f 


Oa  Sanday,  January  6,  IGSi,  theie  mon- 
assembled  altbetr  Meeting'heube  ia  Cole- 
BMB-strecfy  wbere  ibey  anaed  themselvefl^  aod 
lanytiie  tiiencey  came  lo  81.  Paurt  ia  tbe 
daik  of  the  eveaiag,  and  there^  after  ordering 
ihnr  MB^  P^rty,  pbeed  sentineky  one  of 
vbeiB  killed  a  persoa  aoeideotally  paisiog  by, 
ktcaasc  he  said  be  was  fer  Grod  sad  kio^ 
Charles^  when  chalieaged  by  bim.  This  giving 
Cbe  alarm,  and  some  parties  of  Tmined-Baadk 
Uiem,  aad  being  repulsed,  tbey 
to  Biahopsgate^  thence  to  Cripplegate 
Aldvrsgate^  where  going  ont,  in  spite  of 
the  coascables  and  watchy  tbey  declared  for 
kiagJeflos.  Proceeding  to  Beecb-lanci  tbey 
kUed  an  faeadboroiigb)  wbo  wonld  have  op- 
posed tiwm.  It  was  obsenredy  that  all  they 
sboc,  thoogti  never  -so  ftli|btly  weaaded^  dved. 
Ihtn.  (hey  hasted  away  to  Cane  Wood,  where 
tbey  larked,  resolved  to  make  another  effort 
apoo  tbe  city,  bat  were  drove  tbtpce,  and 
foated  by  a  party  of  horse  and  foot,  sent  for 
dbae  purpooe^  abont  SO  being  taken,  and 
hreoghc  before  general  Monk,  wbo  committed 
them  to  the  Gate»boiise. 

**  Nevertheless,  the  others,  who  bad  escaped 
sat  of  the  wood,  returned  to  London,  net 
deobting  of  sucoess  in  their  entcrprize ;  Veaner^ 
a  ariae-oooper  by  trade,  and  their  bead,  affira>> 
lag,  ^  be  was  assured,  that  no  we&pons  em- 
'  pi^yvd  agamst  tbem^  wopid  proiper,  aor  a 
'  hair  of  tbeir  beads  be  toachea ;'  which  their 
eomiap  off  at  first  so  well,  made  them  willing 
to  balseve.  These  fellows  had  taken  the  op*- 
peitviikT  -of  the  king's  being  gone  to  Parts- 
flonb.  ha  ~      ~    ~ 
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[by  havvag  beftire  made  a  disposition  ^r 
dmwsa|^  to  thatn  of  other  desperate  rebels,  by 
pohiafafog  a  X>eciaration,  called,  *  A  Door  ot 
*  Ho^  opened,'  foil  of  abomiaablo  slandets 
ig^sttit  tile  whole  royal  family. 

•<  Go  Wednesday  saoming,  January  0^  after 
the  wsrtcbes  and  geards  wef«  «HsnuiBed,  the^r 
their  ftr«t  eat^rprize^    Tbeir  first  j 
w«s  m  ThreiHiMMUe^Met,  wbefef 


minster  passed  their  Ordinance  for  the  Tdal  of 
our  glorious  sovereign  king  Charles  the  1st; 
the  other  was  tbe  day  w^n  tbey  proclaimed 
tbeir  High  Court  of  Justice  for  that  monstrous 
Trial,)  which  without  troubling  you  with  their 


•m^ 


tbey  alarmed  tbe  Trained-fiends  open  duty 
that  day,  and  drove  back  a  party  sent  after 
them,  to  their  main  guard,  which  then  march- 
ing in  a  body  tewarcb  them,  tbe  Fifth  Monar* 
chists  retired  into  Bisbopgate-street,  where 
some  of  them  took  into  an  ale-house,  known 
by  tlie  sign  of  tbe  Helmet,  where  after  a  sharp 
dispute,  two  were  killed,  and  as  many  takeo^ 
the  same  number  of  the  Trained  Bands  being 
killed  and  woanded.  Tbe  next  sight  of  them, 
(for  tbey  vanished,  and  appeared  again  on  a 
sudden)  was  at  CoUege-HilI,  which  way  ther 
went  up  into  Cheapside,  and  so  into  Wooo* 
street,  Venner  leading  them,,  with  a  murrion  on 
his  head,  and  a  hnlbert  in  his  band.  Here  was 
the  main  and  hottest  action,  for  they  fought 
stoutly  with  the  Trained- Bands,  and  received 
a  charge  from  the  life-guards,  whom  thev 
obliged  to  give  way,  until  being  overpowered, 
and  Venner  knocked  down,  and  wounded 
with  shot,  Tufoey  and  Crae,  two  others  of  their 
diief  teachers,  being  killedby  bim,  they  hegaa 
to  give  ground,  and  soon  after  dispersed,  flying 
out-right,  and  taking  several  ways.  The  great* 
est  part  of  them  went  down  Wood-street  to 
Cripplegate,  firing  in  the  rear  at  the  yeUow 
Trained-Bands»  then  in  close  pursuit  ot  tbeoi. 
Ten  of  them  took  into  the  Blue-Anchor  alo» 
boose,  near  tbe  Postern,  which  house  ther 
mainlined  until  lieutenant-colonel  Coi,  with 
his  company,  secured  all  the  avenues  to  it.  In 
the  mean  time,  some  of  the  aforesaid  yellow* 
Trained-Bands  got  upon  the  tiles  of 'the  next 
house,  which  tbey  threw  off,  and  fired  in  upoa 
the  rebels,  who  were  in  the  upper  roons,  «md 
even  then  refused  quarter.  At  tbe  same  time 
another  file  of  musketeers  gut  up  the  Stairi^ 
and  having  shot  down  the  door,  entered  upon 
tbem.  Six  of  them  were  killed  before,  another 
wooaded,  and  one  refusing  quarter,  was  kuocked 
down,  aod  afterwards  shot.  The  otliers  being 
asked  why  tbey  had  not  begged  ouarter  before^ 
answersd,  tibey  durst  not,  for  tear  tbeir  own 
fellows  shouM  shoot  thein.  Such  was  their  reso* 
lution,  Or  enthusiastic  madness. 

^*  The  whole  aumlier  ta  this  last  attempt,  docs 
not  appear  to  have  been  above  50  pemons» 
though  aet  above  40  were  ever  seen  together  ; 
y«t  sa  great  was  their  oonfidwee  ia  tbs  pre- 
IdfcdfedfSfilalisi  of  their  Machers,  that  al- 
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repetled  impcrtiaencitt  and    oontradictioDSf 
which  longer  narratives  are  too  often  full-of^ 
was  briefly  thus : 
On  Thursday,  January  17,  twenty  of  the 


iuding  to  the  history  of  Gideon  in  holy  writ, 
they  questioned  not,  with  that  small  reoinauc 
that  bould  lap,  to  subdue  and  conquer  all  the 
rest,  dekigoine  to  allow  none  but  such  Quakers 
as  agreed  with  them  in  their  millenary  notions, 
as  nearest  to  their  sort  of  enthusiasm,  the 
honour  of  partaking  with  them  in  this  their 
great  and  glorious  design,  as  they  termed  it,  in 
their  aforesaid  declaration,  wherein  they  farther 
blasphemouslj[  said,  '  Jhat  if  they  #ere  de- 
*  ceived,  or  misled,  it  was  God  that  deceived 
<  them ;'  laying  their  delusions,  and  charging 
their  wicked  and  desperate  folly  on  him,  as  the 
author  of  it. 

'  **  In  this  vile  insurrection,  were  slain  99  of 
(he  king's  men,  and  as  many  of  the  traitors, 
most  of  them  in  houses,  and  some  others  taken 
prisoners,  were  afterwards  shot  for  refusing  to 
tell  their  names.  There  were  90  taken,  besides 
some  few  upon  suspicion  ;  the  90  were  as  fol- 
lows, vis.  Thomas  Venner,  the  wine-cooper, 
their  captain  ;  lloeer  Hodgkins,  a  button- seller, 
in  St.  Clement's-Lane,  Lombard-street ;  Leo. 
nard  Gowler,  Jonas  AUen,  John  Pym,  William 
Orsingham,  William  Ashton,  Giles  Pritchard, 
a  cow-keeper,  Stephen  Fall,  John  Smith,  Wil- 
liam  Cocket,  John  Dod,  John  Eleston,  Thomas 
Hams,  John  Gardener,  Robert  Bradley,  Rich- 
ard Marten,  John  Patshal,  Robert  Hopkins, 
and  John  Wells,  five  of  whom  had  bten  for- 
merly in  a  design  against  Oliver  Cromwell. 

**  These  were  all  brought  to  their  trials  toge- 
ther; the  wounded  men  had  chairs  allowed 
them,  and  their  indictment  was  for  High-Trea- 
son and  Murder^ 

"  Thomas  Venner  was  first  called,  who,  when 
he  had  held  up  his  hand  at  his  arraignment, 
being  asked,  Guilty,  or  Not  Guilty,  began  a 
wild  fanatic  discourse  about  his  conversa- 
tion in  New- England,  and  concerning  the  Fifth* 
Monarcliy,  and  the  Testimony  within  him  lor 
above  twenty  years,  with  such  like  impertinent 
ramble.  He  confessed  he  had  been  in  the  late 
rising,  but  was  not  guilty  of  treason,  intending 
'not  to  levy  war  against  the  king;  and  then  sal- 
lied out  into  nonsensical  pleas,  as  at  first :  But 
the  Court  pressing  him  to  plead  directly  to  the 
indictment,  he  answered,  Not  Guilty,  and  put 
himself  upon  his  country. 

**  In  hke  manner  Hodgkins,  after  some 
rambling  from  the  business  in  hand,  and  the 
Court's  threatening  to  record  him  mute,  pleaded 
to  the  itidictment;  the  rest  of  his  fellows  sub- 
mitting, after  some  previous  excursions  in  their 
frantic  way.  The  witnesses  being  then  sworn, 
t#o  against  every  particular  person,  made  it  ap-. 
pear,  that  Venner,  Tufney,  and  Crag,  the  two 
last  whereof  been  slain  in  the  action,  did  seve- 
ral times  persuade  their  congregation  to  cake 
up  firms  for  king  Jesus,  against  the  powers  of 
the  earth,  which  were  bis  majesty,  the  duke  of 
York,  and  the  geoend;  that  they  were  to  kill 


f  prisoners  taken  in  arms  were  arraigned  together 
at  Justice  Hall  in  the  Old  Bailey,  the  rest  b^ 
ing  dangerously  wounded,  were  put  off  by  the 
Court  for  a  future  trial*    These  tneaty  arraign* 

all  that  opposed  them  ;  that  they  had  been 
praying  and  preachiiiu,  but  not  acting  for  God  ; 
that  they  armed  themselves  at  their  meeting- 
house in  Coleman- Street,  with  blunderbusses^ 
muskets,  &c.  besides  other  particular  evidence 
against  each  of  th^m  to  matter  of  fact.  The 
proof  against  Martin,  Hopkins,  and  Wells,  was 
not  so  full  as  against  the  others,  and  against 
Patshal  there  was  but  one  witness,  wliereupon 
they  were  acquitted  by  the  jury.  The  other 
Id  being  found  Gudty,  and  brought  to  the  bar, 
were  required  to  shew  cause  why  judgment 
should  not  he  given  UKninst  them,  &c.  'J^he 
Lord  Chief  Justice  Foster  chargmg  Venner 
with  the  blood  of  \m  accomplices,  by  seducing 
and  leading  them,  he  answered,  rie  did  not. 
Towhich,  the  witnesses  bein|L  produced  again,  be 
blasphemously  quibbled  and  said,  It  was  not  he, 
but  Jesur,that  led  tlVcm.  Three  of  them  con- 
fessed their  crime  and  err6r,  and  begged  mercy.* 
All  the  16  were  condemned  to  be  drawn, 
hanged,  and  quartered.  - 

**  According  to  which  Sentence  on  Saturday, 
January  1667-8,  Venner  and  Hodgkins,  both 
uncured  of  the  wounds    they  had  received  in 
their  rebellion,  being  guarded  by  two  compa- 
nies of  the  trained-handtt,  were  drrnvn  on  a 
sledge  from  Newgate  through  Cheapside,  over 
against  their  meeting-house  in  Swan-alley  in 
Colenuin-Street,  and  there  exeonted.    Venner 
spoke  little,  and  that  in  vindication  of  liimselF 
and  his  fact,  and  something  of  his  opinion,  he- 
ing  confident  *  the  time  was  at  hand,  when 
*  other  judgment  woald  be ;'    aiid  reflectinjg 
much  upon  the  government.    Hodgkins  raved 
and  cursed  by  way  of  praying,  *  calling  down 
'  vengeance   from  heaven  upon  the  king,  tlie 
'  jud^s,  and  the  city  of  London;'  nor  would 
he  give  over,  though  forbid  by  the  Sheriff,  till 
the  hangman  was  hastened  from  his  employ* 
ment  of  quartering  Venner,  to  turn  him  off. 
Thus  they  died  in  the  sa'ue  mad  religion  they 
had  lived.    Their  quarters  were  set  upon  tliei 
four  Gates  of  the  City,  by  the  late  eaecuted 
Regicides,  whose  quarrel  and  revenge  they  had 
undertaken  in  this  tijeir  fanatic  attempt.    Their 
heads  were  also  set  upon  poles,  by  some  of  the 
others,  on  London-Bridge. 

**  On  Monday  the  21st  of  the  same  January,- 
nine  more' of  them  were  etecuted,  all  in  one 
morning,  at  five  several  places,  by  the  same  exe* 
cutjoner ;  two  at  the  West-eafi  of  St.  Paulfp 
two  at  the  BuU  and  Mouth,  two  at  Beech-Lane, 
two  at  the  Royal* Exchange,  and  tlie  la^t^ 
Leonard  Gowler,  a  notable  kIIow,  at  Bishops* 
gate.  They  all  obstinately  persisted  in  tbeir 
villainy,  especially  tl)e  last,  who  began  with  im* 
precatiuns,  like  Hodgkins,  aud  was  silenced  ih« 
same  vfay,  by  the  command  of  the  Sheriff. 
Only  one  young  mao,  who  was  banged  in  Red« 
cfoss-Straef,  did  repent  of  his  sin,  and  the  blood, 
be  had  spilt;  bnt  yci  died  in  his  opinion  of 
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•4  vert  TiMMmt    V«iiiicr,  Rofer  HofUin, 

Ltooud   Gotvler,  Jooms  AUeu,  John   r^iHy 

WifliaiB    Ounan    alias    Qrunghatn,  William 

Adaoa»  Giles  Pntchardy  ScepCeo  Fall,  Joha 

Smktf  William  Corber,  Jolio  Dod,  John  £1- 

HoOj  Thooaas  Harris,  Jfolm  Gardner,  lioLerc 

Btftrlj,  Kicliard  Marten,  John  Patsi»aU,  Bo* 

bm  Hopkins,  and  John  Wells.*    These  were 

bmngbc  to  tbe  bar  together;    the  wouaded 

flieo  had  chairs  allowed  them ;    and  after  the 

Indictment   read,  for    M  order  and  Treason, 

first,  Thomas  Veoner  was  called,  who  when  he 

hsd  held  up  his  hand,  being  asked  whether  he 

was  Guilty  or  Not  Guilty  ?  began  an  cxtrava- 

|Snt  a»d  bottomless  d]5c6ur84&  abopt  the  Fifth 

Monarchj,  and  his  having  had  a  testimony 

abore  twenty  years  in  New  England  (we  will 

aetcr  denj  bis  New  Ei^iand  testimony,  which 

has  made  Old  England  smart,  having  been  the 

aorserj  and  receptacle  of  sedition  too  long ; 

tboiigb  Hugh  Peters  be  dead,  Gough  and  Wha- 

ChiliaDism.     When  cot   down,   the  sentence 
not  executed  on  them  to  the  full;  but  only 
beads    cut  off,  and  set  upon  Lundou- 


Tbis  same  year,  one  John  James,  a  small- 
caal-man  by  trade,  and  a  Fifth- Monarchy -Man, 
who  bad  been  concerned  in  V^enner's  business, 
bat  bappfroed  to  be  absent^  or  made  his  escape 
the  la^  day  they  broke  out^  but  had  not  shake^ 
oiF  bis  villainous  designs,  but  continued  his 
meetingjs  and  conventicles,  with  Olivers  of  that 
desperate  crew,  amoug  whont,  he  was  n  great 
Rabby,  or  teacher,  took  ttie  liberty  of  lauoch- 
io^  oat  into  many  traiterous  speeches,  ajid  ma- 
licioas  invectives  against  the  king's  person,  go- 
vernment, and  family,  which  relished  much  of 
the  desi^  couched  in  Venner's  declaration. 
Having  been  overheard  by  &ome  neighbours, 
living  near  the  conventicle,  James  was  seized, 
aad  carried  before  a  justice,  ivho  committed 
bim  to  Ne»^te,  whence,  in  Michaelmas-Term, 
be  was  brought  to  tlie  KiogV Bench  bar  at 
Westminster,  where  the  words  were  proved 
against  iiim,  and  be  convicted,  and  condemned 
as  a  traitpr. 

'^  On  the  27th  of  October  ho  was  drawn  on  a 
sledge  to  Tyburn,  some  of  his  pernicious  sect 
throwing  themselves  into  his  .sledge,  nnd  em- 
bracing bim,  so  fond  were  they  of  tl^t  silly, 
thfogh  bold,  seducer.  At  the  gallows  he  de- 
sjcd  the  .words;  but.  owned  and  avowed  his 
Cbiliaoism,  and  the  personal  reigu  of  Christ,  on 
which  accoont  he  prayed  not  for  the  king,  or 
any  authority ;  but  made  an  end  with  the  usual 
coufideuoa  of  his  part^.  Uis  quafters  were 
disposed  of  -by  his  majesty's  orders,  and  his 
liead  set  upon  a  pole  at  Whiteciiapel,  near  the 
piace  of  his  meetings  for  an  example  to  his 

*  iLbrd  Clarendon  represents  the  govern^- 
meat  of  Cromwell  as  cruel  and  blood-dbtrsty, 
yet  it  may  be  questioned  wheiher.  all  the  per- 
fOBS  exacnted  Ibr  Treason  in  t;he  whole  .of  his 
reign,  were  more  in  number  than  those  who 
iffirv  execatcd  for  tbis  lingle  mad  plot, ,   ] 


ley  are  thare  alire.)  And  Vannar.  could  apt 
deny  he  was  Guilty  of  the  late  rising,  but  not^ 
tbcBooth,  of  treason,  intending  not  to  levy  war 
against  the  king  (as  if  to  murder  both  king  and 
subject  were  no  treason,  and  to  destroy  thair 
own  and  all  Christian  monarchs  by  open  forc^, 
were  no  levying  war  against  the  kins.)  After- 
wards he  confessed,  he  was  partly  uuilty,  and 
partly  not :  But  being  pressed  by  the  Court  to 
^ive  his  positive  answer,  whether  be  was  Guilty 
in  manner  and  form  of  the  Indictment,  he  an- 
swered, Not  Guilty,  and  at  last  submitted  to  a 
trial  by  God  and  ibe  country. 

The  next  was  Roger  Hodgkin,  who  said, 
He  had  not  heard  the  Indictment ;  whereupoii 
the  Court  caused  it  to  be  read  a  second  time, 
and  being  asked  Guilty  or  Not  Guilty,  he  an- 
swered, I  am  Guilty  of  no  Treason,  Not  Guilty ; 
and  said,  he  would.be  tried  by  the  laws  of  God, 
whereupon  the  Court  told  him,  if  he  would  not 
plead,  he  must  be  recorded  as  a  Mute* 

Leonard  Gowler  readily  answered.  Not 
Guilty,  and  that  he  would  be  tried  by  the  laws 
of  God  aud  tbe  country. 

Jonas  Allen  said.  He  had  confessed  before, 
but  if  he  must,  he  would  say,  Not  Guilty,  and 
that  he  would  be  tried  by  the  laws  of  God,  but 
after  said  by  God  and  the  country. 

John  Pym  said,  he  was  Not  Guilty,  and 
that  he  would  be  tried  by  God  and  the  country. 

William  Oxman  answered.  Not  Guilty,  and 
that  he  would  be  tried  by  the  laws  of  God  and 
holy  men ;  but  beine  informed  that  that  was  iio 
legal  answer,  he  stiia,  by  God  and  the  country. 

Giles  Pritchard  said,  he  disowned  tbe 
manner  aqd  form  :  that  he  was  Not  Guilty, 
and  would.be  tried  by  the  Lord  of  Hosts  (and 
so  he  is  sure  to  be)  but  beiiig  pressed  to  give 
his  answer,  he  said,  by  God  and  the  country. 

The  rest,  viz.  William  .Ash too,  Stephen 
Fall,  .John  Smith,  William  Ciirbet,  John  Dcd, 
John  Elston,  Thomas  Harris,  John  Gardner, 
Robert  Brierly,  Richard  iVlartin,  John  Patshal, 
and  Robert  Hopkins  having  heard  what  others 
had,  done,  did  not  put  the  Court  to  much  trou- 
ble, but  answered  severally.  Not  Guilty,  and 
that  they  would  he  tried  by  God  and  the  coun- 
try ;  so  did  John  \Yells,  who  confessed  he  was 
Guilty  of  many  sins  before  the  Lord,  aud  that 
he  would  be  tned  by  God  fnd. the  country. 

Roger  HodgLiu,  who  before,  as  we  (old 
you,  hiid  shewn  so  much  obstinacy,  was  now 
again  asked.  Whether  Guilty  or  Not  Guilty, 
and  how  he  would  be  tried  ?  whereupon  he  fol- 
lowed tlie  examples  of  his  brethrei),  and  an- 
swered in  form  accordingly. 

The  Jury  was  now  called,  and  die  pri- 
soners informed  by  the  Court  of  the  right  they 
had  as  Englishmei),  to  cWleoge  each  of  them 
55  Jurors  without  giving  reason,  and  more  if 
they  shewed  cause  :  But  ibey  saw  so  little  ex- 
ception in  the  looks  of  the  Jurors,  that  they  ex- 
cepted agaiost  lione  of  them. 

The  Jury  sworn,  the  witnesses  were  pro- 
duced, who  made  it  appear.  That  at  the  Meet- 
ing-house in  Swan-alley  in  Coleman-strc^t, 
Venner,  Tufnay,  and  Cragi^  (wj^ich  two  latifr 
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wtftMn  m  this  mMlioo)  M  aevenrl  tinei 
vcnmdt  their  coiif(f«0Mm  to  Uike  vp  sftns 
nr  kiBC  JcBUf  si^uMit  uc  powcn  lyf  f  b^  cttrthy 
(which  were  tl»  king,  the  duke  of  York,  and 
the  general).  That  Chey  frere  td  kill «}!  thai 
uppoaed  cbem,  that  tb^  had  been  praying  and 
preachittgy  but  not  acriat  for  God.  That  di?en 
anntd  theaiseHvs  at  the  Meeting'hosse  in 
Coleinftii<^reet,  with  masqitets,  .blnnderlmsses, 
pistbis,  bock,  breast,  and  head-pieee,  with  pow- 
der and  bnllety  and  «ftber  waHike  weapons : 
That  in  the  screets  they  cried  ovt  agatoit  the 
king,  and  said,  (hey  wooM  fetch  ont  the  Lord 
Mayor  of  London :  That  Venner  and  Pritchan) 
were  the  chief  that  led  them  in  their  engagfv 
ttent.  That  on  Snnday,  Jan.  6,  they  went  to 
St.  f^tuTfy  where  tbev  broke  open  a  dioor,  but 
not  tl)inking  it  a  place  of  taSetw  they  went 
thence.  That  they 'fled  to  9t.  Jifrha's  Wood, 
wtxre  they  reported  they  had  made  an  uproar 
in  London,  and  came  tbitfaer  for  ^afeiyf  That 
tbenee  tfaey  went  to  Cane  Wood,  That  on 
Wednesday,  Jan.  9,  Venner  was  at  tbe  bead  of 
a  party  in  Wood-street,  with  an-  halbert  in  his 
band,  wherewith  he  struck  and  (with  the  rest 
of  ^e  company)  kiKed  three  men  there.  That 
Venner  went  wiili  a  party  to  the  Compter-gate, 
and  demanded  of  them  to  turn  nut  the  prisoners 
or  else  they  were  dead  men ;  That  Corbet  be* 
ing  apprehended  confessed  be  was  with  them, 
Tliat^Ebton,  being  taken  by  the  constable,  had 
in  his  poeket  a  pistol  londetl  with  a  stf el  sfug, 
and  confessed  be  had  been  in  Wood-strcet ; 
That  Gardneraaid,  he  had  beei>  at  the  killmg 
cf  three  men  in  Wood-Street ;  That  Venner, 
Hodekin,  Oowier,  Allen,  PyA»,  Oxman,  Ash- 
ton,  Frhchard,  HaR,  Smith,  Corbet,  Dod,  El- 
ston.  Karris  and  Gardner,  were  all  in  arms, 
mod  that  Bricrly  went  with  them  to  Cane- 
Wood,  and  W8S  taken  with  sereral  bullets 
about  him  on  Wednesday  morning  coming 
home.  The  evidence  aeainst  Martin,  Hopkins, 
md  Wells  was  not 90 mil;  and  against  Pat- 
ahad,  only  one  witness.  That  he  we^  with  them 
in  arms  from  Coleman-street,  but  was  oaken 
niat  iiumt'  wiinoat  arms. 

TbatEtidence  being  heard,  the  Court  asked 
the  pr'taanentz  the  bv,  what  they  had  to  say 
f[irttiemseWes:  Venorer  confiessed  himself  in 
the  iDsurrectioQ,  but  'ssid,  fiEe  did  not  lead 
tiiem,  atnf  wfaenr  the  witnessi^  posnively  swore 
it^  Ik  eunsed  ft,  and  said,  it  wns  not  he,  but 
lesuB  led  tliem ;  That  he  could  not  deny  but 
that  most  of  the  tfmigs  witnemed  agarost  him 
weretrae,  yet  pleaded  that  he  could  not  com- 
mit Treason  becnoie  the  king  was  not  yet 
downed  :  But  being  told  by  the  Court  that 
cwry  Gujjjiltshman'  kiiu ws  the  king  uevvr  dies, 
mid  thst  that  opinran  of 'his  wasvrst  staired  by 
Watson  the  Jesuit,,  aard  long  since  condemned, 
be  pressed  it  no  'farther. 

Rodgktn,  OtTwler^*  Allen,  Pym,  Onman, 
Ashton,  Pritchant,  'PaH,  Smith,  Cosbet,  Dod, 
Blston,  Harris  snd  Chirdner,  seeing  the  Evi- 
dence so  dearagamst  ^m,  confessed  diat  they 
were  tn*  arms,  in  the  ^msurvection.  Brierly  de- 
nied ft^widwd,  TlMtir^'W  odHed  up,  and 


w«ot  with  tfcem,  bat  was  n«C  in  arms.  Marria 
and  HopUns  denied  they  were  in  arms.  .  Pat- 
shai  said,  he  was  taken  withoutanns,  and  ought 
BOi  to  answei^  af^inst  himself. 

Wells  said,  tlwt  Venner  called  him  out  in 
the  morning,  and  bid  bim  take  arms  to  save 
his  throat  from  cutting,  that  he  was  soddenlT 
surprised  in  his  spirit,  and  went  along  with 
them  with  his  swora  and  pistol  to  Wood^street, 
but  that  his  heart  was  not  with  them,  that 
witb  the  first  oppoKuait;»  he  flung  down  hia 
arms  and  ran  away,  and  that  be  took  great 
shame  upon  him.  The  Lord  Chief  Justice 
Fester  asaed  him,  Whetherbetaok  shame  apoa 
him  fbr  engsging  witb  rebels,  or  for  ruimifig 
away  f  He  said,  it  was  because  be  had  gone  «o 
fifir  with  them. 

This  is  the  substance  of  all  the  prisoners  on* 
swered  for  themselves :  whidi  done,  the  Lord 
Ciiief  Justice  Foster  gave  his  directions  to  the 
jury,  telling  them  of  the  naturaf)  allegiance  d«ie 
to  our  sovereign  lord  the  king,  l^at  no  war 
could  be  raised  without  the  king's  comnvission 
and  consent,  and  that  any  war  wntbout  such 
c«Hnmission  was  against  the  king.  Thai  to  prove 
treason  there  most  be  two  witnesses  (without 
the  parties  confession)  with  many  other  mate- 
rial particulars  necessary  for  the  juryV  iofor- 
raatton  in  this  case,  which  his  lordship  then  de- 
livered, wlierewith  the  jury  at  going  forth  seem- 
ed highly  satisfied.  Aiter  which  the  Court  ad- 
journed till  three  o'clock  that  altemoon. 

When  the  Court  returned,  the  jury  brdaght 
in  their  verdict,  whereby  they  found  Thomaa 
Venner,  Roger  Hodgkins,  Leonaid  Gowler» 
Jonas  Allen,  John  Pym,  William  Oxman,  Wjl- 
liam  Ashton,  Giles  Pritchard,  Steplien  Fall^ 
John  Smith,  WiHtam  Corbet,  John  Dod,  John 
Elston,  Thomas  Harris,  Joltn  Gardner,  aad 
Robert  Brierly,  guilty  of  the  matters  charged 
against  them  m  tbe  indictment ;  and  acquitted 
lUchard  Martin,  John  Patshal,  Robert  Hop- 
kins, and  John  Wells. 

'  Whereupon  Pym  said,  he  was  sorry  for  wimt 
he  had  done.  Smith  desired  the  mercy  of  the 
fiench.  Corbet  said,  he  knew  not  what  hedKly 
and  begged  the  mercy  of  the  Bench.  And 
Rrierly  prayed  that  G«d  would  put  it  into  the 
king's  heart  to  pardon  him. 

But  no  cause  being  shewn  by  the  prisonera 
why  sentence  should  not  be  given  against  them^ 
the  Lord  Chief  Justice  Foster  mode  an  excel- 
lent short  material  speech  to  let  them  see  their 
condition,  how  highly  they  had  offended  Ged^ 
their  king,  and  country;  what  a  vast  measure 
of  pride  for  so  few  to  attempt  to  destroy  ao 
many ;  afd  hc»w  ungratefully  to  so  merciful  a 
king  that  had  granted  them  so  much  liberty ; 
particularly  teUiog  Venner,  that  he  was  not 
only  an  actor  in  so  wicked  a  desig|k^bvt  a 
seducer  of  those  silly  men  whose  hlo^^arould 
lie  upon  him :  After  which  (and  dftrers  other 
seasonable  passages)  bis  lordship  'pronounced 
sentence  upon  as  manj  as  the  JU17  had  brought 
rn  Guiltf ,  to  be  drawn,  banged,  and  Ipaartered, 
flrc. 

Yet  his  majesty  hath 'beea  graciously  pl^sc4 
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10  putioB  put  of  the  sentence ;  for  onfy  two 

«cn  oniotd  to  be  qoaitered  (which  were  Ven- 

afraad  llodgkio)who  accordingly 'H  ere  exe«- 

citd  before  their  meeting-house  in  Coleman- 

itreel  tiiis  diy,  Jan,  9,  (it  is  the  ytrj  day,  1648, 

(bt  the  worth/    Lord   Major   sir    Richard 

fimvB  (whom  these  rebek  would   now  have 

ntritnd)  was  sent  prisoner  for  his  loyalty  to 

Windsor  cssd^)  the  rest  are  to  be  hanged  only 

wi  beheaded,  whereof  two  (m.  Oxman  and 

ftitthsinl)  were  so  executed  at  Wood-streA 

cad  the  same  day.    Others  must  suffer,  some 

bcibre  tbe  Old  Exchange,  some  in  Redcross 

lad  is  Wbirecross- streets,  and  other  places  in 

the  Cify  of  London.    Two  (viz.    Pym    and 

BwHf)  are  for  some  time  reprieved  ."♦  Somers' 

Tncts. 


Tbe  following  is  Burnet's  Account  of  Ven- 
ter i  Tiunult  and  its  consequences : 

"Tbe  kiog  had  not  been  many  days  at 
Wuldisll,  when  one  Veoner,  a  violent  fifth  mo- 
wdrf  loan,  who  thought  it  was  not  enough 
to  bciiere  diat  Christ  was  to  reign  on  earth, 

*  Tbe  wild  conduct    of  these  crazy  people 

MSI  to  have  given  oobasion  to  real  or  pre- 

ifBded  apprehensions  of  alarming  and  exten- 

»f  cnsspiraries.      On    Nov.  21,  1661,  tbe 

m%  recehred  a  Message  from  the  Commons 

ky  Mr.  Secretary   Morrice  to  let  them  know, 

^ That  the  House  of  Commons  have  intelli- 

pace   that  divers     male-contents,    fanatics, 

CMbicm)  and'  disbanded  officers  .and  soldiisrs, 

andodjers,  liave  some  design  amongst  them 

j"A|to  the  breach   of  the  peace  of  this 

•fl^dflai ;  therefore  tliey  desire  their  lordships 

•aaWjoin  with  them,  to  move  his  majesty  that 

Jj'^^ld please  to  issue  out  n  Proclunation, 

^  aU  lospicious  and   loose  persons  may  be 

hrtinriih  aeqt  out   of  these  towns  of  London 

•■d  Westrnmster,  and  the  liberties  thereof,  for 

••eiime.''    And  on   tbe  19th  of  December, 

JwWd  Chancellor  acquainted   the   Lords, 

"  Thtt  he  had  a  Message  to  deliver  from  the 

"Hi  which  was,  to  let  them  know,  that  be^ 

*^*  the  apprehensions  and  fears  that  are  ge- 

**"^  abroad,    his    mojesty    hath  received 

l^tosfrom  several  earts  of  the  kingdom,  and 

*wby  intercepted  letters  it  does  appear,  that 

«•»  discontented  persons  are  endeavouring 

to  raise  new  troubles,  to  the  disturbance  of  the 

•  P^  of  the  kingdom,  as  in  many  particulars 

**  mttan^ed  :  which  matter  being  of  so  great 

2*y*nce,  his  majesty's  desire  is.  That  the 

™aie  of  Commons  may  be  made  acquainted 

an  It,  that  so  his  majesty  may  receive  the  ad- 

Jttind  counsel  of  both  bouses  of  parliament, 

^wtv  fit  to  he  done  herein;  and  to  think  of 

^••P'^pfr  remedy  to  secure  the  peace  of  the 

™Jw«i.''— Upon  tbu,  a  joint  CommiUee  of 

.     *««a  was  appointed  to  sit,  notwithstand- 

2|*^"«al  recess  at  Christmas,  in  order  to 

■"•dacoreries,  and  prepare  a  Report  against 

"6  "tttn^eetiog ;  the  substance  of  which,  as 

Wi*fedb|ihe  Lord  Chanctllor  Clwendon, 

Tou  VI.  '  * 


[lit 

and  to  put  tbe  saints  in  the  posseanon  of  th« 
kingdom,  (an  opinioa  that  they  were  .  all  un- 
speakably fond  of,)  but  ad^ed  to  this,  that  th« 
saints  were  to  take  the  kingdom  themselves. 
He  gathered  some  of  the  most  furious  of  th« 
party  to  a  meeting  in  Coleman  Street.    Thertt 

was  as  follows : — <*  That  there  was  found  with 
Salmon  a  list  of  160  officers  of  the  late  army : 
that  it  was  further  discovered  that  there  should 
have  been  a  meeting  in  London  about  tbe  10th 
of  December,  and  that  they  intended  about  thm 
end  of  January  to  have  made  sure  of  Shrews 
bury,  Coventry,  and  Bristol,    and  that  thej 
should   rise  in    several  parts  at  once:    that 
where  ihey  were  prevalent  they  should  begia 
with  assassination,  which  moved  one  of  them 
to  relate,  ^  lliat  some  of  the  late  king's  judgea 
were  entertained  in  France,  Holland  and  Ger- 
many, and  held  constant  correspondence  with 
those,  and    were   fomented  by  some  foreipi 
princes.'    That  many  arm»    were   brought  m 
order  to  this  design,  and  that  they  bragged, 
*  If  they  once  got  footing,    they  should  noc 
want  means  to  carrv  on  their  work.'    Inal: 
thev  were  discoverecf  by  one  of  their  party* 
and  his  relation  confirmed  by  such  intelligence 
from  abroad,  as  never  failed.''    He  further  told 
them,  **  That  at  Hnntington  many  ther^  met 
under  the  name  of  Quakers^  that  were  not  so, 
and  rode  there  in  multitudes  by  night,  to  tb^ 
great  terror  of  his   majesty's  good   subjects. 
That  it  might  be  wondered  at  that  some  pro* 
posals  were  not  made  to  jemedy  this  impend* 
mg  evil :  but  the    king    had  advised  with  the 
duke- of  Albemarle,  now  present  at  this  com- 
mittee, and  has  put  two  troops  into  Shrewsbury, 
and  as  maay  into  Coventry  ;  who  by  the  way, 
have  broken  a  great  knot  of  thieves,  and  taken 
SO.    That  a  rumour  was  spread,  that  the  ap- 
pointing of  this  committee  was  only  a  plot  to 
govern  by  an  army ;  but  the  committee  was 
very  sensible  of  the  real  danger,  and  hoped  tha 
Houses  would  be  so  too  ;  and    that  since  all 
their  adversaries  were  united  to  d^troy  them, 
so  they  should  unite  to  preserve  themselves.'* 
rSee  4   Cobb.   Pari.    Hist    224,    and    226.] 
Mr.  Hatsell  (3  Precedents  d4»)  observes.  That 
though  tbe  Keport  as  entered   on  the    Lords' 
Journals,  is  very  short,  there  is  in  TolandS  Life 
of  Harrington,  as  cited  in  the  Biog.  Britann. 
another   account   said  to    be  ^iven  by  Lord 
Chancellor  Clarendon  at  the  jomt  Committee 
of  Lords  and  Commons  :  It  is  as  follows : 
*  That  one  and  twenty  persons  were  the  chief 

*  managers  of  it;  that  they  met  in  Bovr-streec 
'  Covent  Garden,  in  St.  Mtutin's-le-Gra'nd,  at 
'  tbe  Mill-bank,  and  in  other  places;  and  that 
'  they  were  of  seven  diflerent  pturties  or  interests^ 
'  as,  three  for  the  Common-wealth,  three  for 
'  the  Lone  Parliament,  three  for  tbe  City,  three 
'  for  the  Purchasers,  three  for  the  Disbanded 

*  Army,  three  for  the  Independents,  and  three 
<for  the   Fifth  Monarchy-Men.     That  their 

*  first  consideration  was  how  to  agree  on  the 
'  choice  of  Parliament-men  against  tlie  ensuing 
'  session  :  and  tb«t  a  special  care  ought  to  be 

I 
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Ibej  canfertcd  the  day  and  the  i9%oi^er  of  their 
liiing  to  set  Christ  on  bi^  throne,  as  they  called 
it.  But  withal  they  meant  to  manage  the  go- 
vernment in  his  name ;  and  were  so  formal, 
t|][at  they  had  prepared  standards  and  colours 
TYith  their  devices  on  them,  and  furnished  them- 
ieives  with  very  good  arms.    But  when  the  duy 

•t:ir. . 

'  had  about  members  for  the  city  of  Loudon,  as 

'^a  precedent  for  the  rest  of  the  kingdom  to 

*  foUow,  whereupon  they  nomintited  the  four 
'  members  after  chosen,  and  then  sitting  in  par- 

*  hament,  but  three  of  these  being  then  pre- 

*  8^t  stood  up  and  clei^ed  themselves  of  this 

*  aspersion.  Their  next  care  was  to  frame  a  Pe- 

*  tifion  to  the  parliament  for  a  preacluog  minis- 

*  try,  and  liberty  of  conscience.  Then  they 
'  weie  tu  divide  and  subdivide  themselves  into 

*  several    councils    and  committees,   for  the 

*  betted  carrying  on  their  business  by  them- 

*  selves  or  their  agents  and  accomplices  all 
'  over  the  kingdom.  In  these  meetings  liar- 
'  rington  was  said  to  be  often  in  the  chair : 
*.  that  they  had  taken  an  oa^h  of  secrecy,  and 
*■  Goncertaj  measures  for  Levying  men  and  mo- 

*  ney/  The  Chancellor  adcfed,  that  though  he 
hgid  certain  inlbrmation  of  the  times  and  places 
ttf  tlieir  meetings,  and  particularly  these  of 
liarriugton  and  \Vildmau^  they  were  iieverth&- 
^est  nd  fixed  in  their  nefanaus  design,  that  none 
a  those  they  had  taken  would  confessA^y  thing, 
not  so  much  as  that  they  had  seen  or  spoken 
io  one  another  at  these  times  or  places: 
vhich  obstinacy  be  thought  must  needs  proceed 
^om  a  faithfulness  to  their  oaih. 

Toland  tells  us,  that  upou  Harrington's  im- 
jprisonmenc  one  of  his  sisters  threw  herself  at 
the  king's  feet,  and  pressed  that  h^  brother 
snight  be  exa^nined  oefore  his  miyesty  or  be 
brought  to  a  speedy  trial,  and  chat  shortly 
afterwards,  lord  Lauderdale,  sir  George  Car- 
J^et  and  sir  Edward  Walker  were  sent  to  the 
Tower  to  question  him,  and  that  he  found 
aieans  to  transmit  to  his  sisters  a  copy  of  his 
Examination;  which  Toland  publishes  as  fol- 
lows: 

The  ExAuiVATioN  of  James  Harkingtok, 
taken  in  the  Tower  of  London,  by  the 
]£arl  of  Lauderdale,  sir  George  Carteret, 
and  sir  Edward  Wajker. 

Lord  Lauderdale.  Sir,  I  haic  heretofore 
accounted  it  an  honour  to  be  your  kinsman, 
but  am  now  sorry  to  see  you  upon  this  occa- 
sion ;  very  sorry,  I  assure  you. 

Harrington,  My  lord,  seeing  this  is  an  oc- 
casion, I  am  glad  to  see  you  upou  this  occasion 
—When  he  had  said  th\s,  the  Commissioners  sat 
down,  and  Mr.  Harrington  standing  before 
tliem,  the  Earl  began  in  the  following  manner. 

L  Sir,  the  king  thinks  it  strange  that 
you,  who  have  so  eminently  appeared  in  priuT 
^iples  contrary  to  his  majesty's  government^ 
Kud  the  laws  of  this  nation,  should  ever  sinc^^ 
he  came  over  live  so  quiet  and  unmolested, 
and  yet  should  be  so  ungrateful.  Were  you 
4isturb^?    Were  you  so  much  as  a^at^ 


ci^Qe*  there  was  but  a  small  appearance^  not 
exceeding  twenty.  However  tb^y  resolved  to 
venture  out  into  the  streets  and  cry  out,  No 
king  but  Christ.  Some  of  them  seamed  per- 
suaded that  Christ  would  come  dawn  and  head 
them.  They  scoured  the  streets  before  thema 
and  made  a  great  progress.    Some  w^e  ^fraid 

that  you  should  enter  into  such  desperate 
practices? 

J7.  My  lord,  when  I  know  why  this  is  said 
I  shall  know  what  to  say. 

X.  Well  then,  without  any  longer  pr^mble^ 
will  you  answer  me  ingenuously,  and  as  you  ar^ 
a  gentleman,  to  what  I  have  to  propose. 

JEf.  My  lord,  I  value  the  asseveration,  *  a« 
I  am  a  gentleman,'  as  high  as  any  man  ;  bu^ 
think  it  an  asseveration  too  low  upon  this  oc- 
casion ;  wherefore,  with  your  leave,  I  shali 
make  use  of  some  greater  asseveration. 

L.  For  that  do  as  you  see  good:  Do  yo« 
know  Mr.  Wild  man  ? 

H.  My  lord,  I  have  some  acquaintanofL 
with  him. 

X.    When  did  you  see  him? 

H.  My  lord,  be  aud  I  hayfi  not  been  in  ont 
house  together  these  two  years. 

L.    will  you  say  so  t 

H.    Yes,  my  lord. 

£.    Where  did  you  see  him  last? 

K.  About  a  year  ago  I  met  him  in  a  stre|^^ 
that  goes  to  Drury  Lane. 

L.    Did  you  £o  into  no  house  ? 

if.    No,  ray  lord. 

Sir  George  Carteret »    That's  strange  ! 

X.  Come,  this  will  do  you  no  good:  HaS 
net  you,  in  March  last,  meetings  with  him  in 
Bow-street,'  in  Covent  Garden?  where  thcr% 
were  about  twenty  more  of  you,  where  yon 
made  a  speech  about  half  an  hour  long,  that 
they  should  lay  by  distinguishing  names,  and 
betake  themselves  together  into  one  work^ 
lyhich  was  to  dissolve  this  parliament  and  brin|| 
in  a  new  one,  or  the  old  one  again.  Was  no% 
this  meeting  adjourned  from  thence  to  th# 
Mill-bank  ?     Were  not  you  there  also? 

H.  My  lord,  you  may  think,  if  these  tbioga 
be  true,  I  have  no  refuge,  but  to  the  mercy  o^ 
God,  and  of  the  king. 

X.    True, 

H.  Well  then,  my  lord,  solemnly  and  dc^ 
liberately,  with  my  eyes  to  Ileaven,  I  renounce 
the  mercy  of  Gad  and  the  king,  if  any  of  t.bia 
be  true,  or  if  ever  I  thought  or  heard  ouhis  till 
now  that  you  tell  it  me. 

Sir  G,  Carteret.    This  is  strange! 
X.    Do  you  know  Barebones  ? 
H.    Yes,  my  lord. 
X.    When  did  you  see  him  ? 
H.    1  think  that  I  have  called  at  Us  hovi|| 
or  shop  thrice  in  my  life. 

X.     Had  you  never  any  meetings  with 
since  the  king  came  over  ? 
H.    No,  my  lord. 
Sir  G.  Carteret.    This  is  strange  t 
X.     Do  you  know  Mr.  Nevile  ? 
IL    Very  welfn  my  lonU 
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0bA  aH  we^  amaz)^  kt  tliis  pi^ce  of  extrava- 
fffice.  Tber  killed' a  great  many,  but  tvere  at 
lot  miifteied  bj  num^rs ;  and  were  all  either 
HBed  or  taken  and  execot^.  Upon  tliis  some 
tnepscf  giiards  were  raised.  And  thiere  wai 
ft  ^nu  talk  of  a  design,  aft  s6on  as  the  army 

L    When  did  too  see  him  ? 

B.  My  k>rdy  I  seldom  used  to  visit  him; 
kt  irben  be  was  in  town,  he  used  to  see  roe  at 
■J  house  every  evening,  as  duly  almost  aft  the 
iftj  vent  over  his  beaoT 

X.    Were  yoQ  not  with  hrm  at  some  public 


K  My  ford,  the  pnblickest  [Aieeting  I  bave 
keea  wjtb  bim  at,  was  at  dinner  at  his  own 
M^jix^  wbere  I  met  at  Bernard  Gascoigne, 
ud,  I  think  col.  Legge. 

S^  Edsard  Walwr,  They  were  good  safe 
coiaptany. 

£.    What  time  was  it  f 

H.  iii  venison  time,  I  am  sure,  for  we^bad 
•  good  venison  pasty. 

L.    Do  yon  know  one  t^ortman  ? 

H.    No,  tny  lord,  I  never  heard  of  his  name 


G.  Carteret,    "this  is  strange ! 

L.  Come,  deal  ingenuously ;  you  had  better 
the  things? 

H.  My  lord,  y5o  do  not  look  upon  me ; 
(for  I  saw  he  did  not  firmly)  I  pray  look  upon 
ae.  Do  yon  not  know  aA  innocent  nice 
from  a  guilty  one?  Come,  yoii  do,  my  lord; 
eiwy  one  doer.  My  Lords,  yon  are  great  men ; 
yoa  come  frooi  the  king;  yon  are  the  mes- 
ieaeen  of  death. 

L.  Is  that  a  sihslt  mAtter  ?  (at  which  bis 
VaJihip  gave  a  shrug.) 

S.  If  I  be  a  malefactor,  t  am  no  old  ma- 
lebcxor  t  wby  am  not  I  pale  ?  why  do  not  I 
lieable?  wby  does  not  my  tongue  falter?  why 
l^ve  yoQ  not  taken  me  trippiutr  ?  My  lora, 
tii^e  are  onavoidabJe  symptoms  of  guilt.  Do 
yoa  find  any  sach  thing  in  me  ? 

L.  No,  (which  he  spoke  with  a  kind  of 
amazefnent,)  and  then  added,  I  bave  said  all 
Ihax  I  chink  I  have  to  say. 

H.    My  lord,  but  I  have  not. 

X.    Coni<^,  then. 

H.  This  plainly  is  a  practice,  a  wicked 
pnctioe^  a  practice  for  innocent  blood ;  and 
•ft  weak  a  one  aft  it  is  wicked.  Ah,  my  Idrd,  if 
yoa  had  taken  half  tlie  pains  to  examine  the 
inSty,  tbac  yoii  bav^  done  to  examine  the  iii- 
aocent,  you  bad  found  it ;  it  could  not  have 
escaped  you.  Now,  my  lord^  cooftider  if  this 
le  a  practice,  what  kind  of  persons  jou  are 
flat  are  tibas  £BLr  made  iDstramental  in  the 
littds  of  wicked  men.  Nay,  whither  will 
iHdedness  gq  f     Id  not  the  king's  aothority 

S^locfa  sboura  be  sacred)  made  instrumental  ? 
/  lord,  for  yoar  own  sake,  the  king's  sake, 
Artbe  Lord's  sake,  let  such  villainies  be  found 
oat  and  pdtiished. — At  this,  lord  Lauderdale 
BMriog  to  be  somewhat  oiit  of  countenance, 
tm  op,  and  fambling  with  hit  band  upon  the 


was  disbanded,  to  raise  a  Force  that  should  b4 
so  chosen,  and  modelled,  that  the  king  might 
depend  upon  it ;  and  that  it  should  be  so  con<» 
siderable,  that  there  might  be  no  reason  to  ap- 
prehend new  tumults  any  more.  The  earl  of 
Southampton  looked  on  a  while :  And  when  b4 

JL  Why,  if  it  be  as  you  say,  they  dcserv* 
punishment  enough ;  but  otherwise,  look,  it  will 
come  severely  upon  yon. 

H.  My  lord,  I  accepted  6t  that  comfitTOii 
before. 

X.    Come,  Mr.  Vice-Chamberlain,  it  i#  ht**. 

£r.  My  lord',  now  if  I  might  I  could  anftwe? 
the  pk'eamfole. 

JL    Come,  say :  so  he  sat  down  again. 

H.  My  lord,  in  the  preamble  you  chtt^ 
me  with  being  eminent  in  principliss  contrary 
to  the  kine's  government,  and  the  laws  'of  this 
nation.  Sovae,  ray  lord,  have  aggravated  this^ 
saying,  that  **  I  being  a  private  man,  hate 
been  so  mad  as  to  meddle  with  politics  :  what 
had  a  private  man  to  do  with  government  f*^  ^ 
My  lord,  there  is  not  any  public  man,  nor  an^ 
magistr^kte,  that  has  written  in  the  politics 
worth  a  button.  All  they  that  ha?e  been  ex* 
cellent  in  this  way,  have  been  private  men,  aft 
private  men,  my.  lord,  as  myself.  There  is 
Plato,  there  is  Aristotle,  there  is  Livy,  there  is 
Machiavel.  My  lord, I  can  som  up  Aristotle's 
Politics  in  a  very  few  words :  he  says,  The»% 
IS  the  barbarous  monarchy,  (such  a  one  where 
the  people  have  no  votes  in  making  the  laws ;) 
he  says,  Tbere  is  the  heroio  monarchy,  (such  a 
one  where  the  people  have  their  votes  in  mak- 
ing the  laws ;)  and  then  he  says.  There  is  De- 
mocracy ;  and  affirms,  that  a  man  cannot  b§ 
said  to  have  liberty,  but  in  a  Democracy  only. 

Lord  Lauderdale,  who  had  hitherto  been 
vehy  attentive,  at  this  shewed  ^ome  impatience. 

H,  I  toy,  Aristotle  says  so,  I  have  not  said 
so  much.  And  under  what  prince  was  itf 
Was  it  not  under  Alexander,  the  greatest  prince 
then  in  the  world  ?  I  beseech  you,  my  lord;  did 
Alexander  hang  up  Aristotle?  Did  he  molest 
him  ?  Livy,  for  a  commonvvealth,  is  one  of  the 
fullest  authors;  did  not  he  write  under' Au- 
gustus Cesar  ?  Did  Cssar  hang  up  Livy  ?  Did 
he  molest  him  ?  Machiavel,  what  a  common* 
wealthsman  was  he  ?  but  he  wrote  under  tha 
Medici,  when  there  were  princes  in  Florence  ; 
did  they  hang  up  Machiavel,  or  did  tliey  mo- 
lest him  ?  I  have  done  no  otherwise  t^an  as 
the  greatest  politicians :  the  king  will  do  no 
otherwise  than  as  the  greatest  princes.  But, 
my  lord,  these  authors  had  not  that  to  say  for 
themselves  that  I  have,  I  did  not  ivrite  under  n 
prince ;  I  wrote  under  a  Usurper,  Oliver.  He 
having  started  op  into  the  throne,  his  officers 
(as  pretending  to  be  for  a  Commonwealth) 
kept  A  murmuring,  at  which  he  tnld  them, 
that  he  knew  not  what  they  meunt,  nor 
themftclves;  bnt  let  any  of  them  shew  liim 
what  they  meant  by  a  Commonwealth,  (or that- . 
there  was  ady  such  thing)  they  should  see  that 
he  sought  not  himself:  the  Lord  knew  he 
sought  not  himself|  bot  to  nake  good   the 
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^aw  how  this  design  seemed  to  be  entertained 
and  magnified,  he  entered  into  a  very  tree  ex- 
postulation with  the  earl  of  Clarendon  about  it. 
He  said,  they  had  felt  the  effects  of  a  military 
sovemment,  though  sober  and  religious,  in 
vromweirs  army :  He  believed  vicious  and  dis- 
solute troops  would  be  much  worse :  The  king 
wonld  grow  fond  of  them :  And  they  would 
quickly  become  insolent  and  ungovernable : 
And  then  such  men  as  he  was  must  he  only  in- 


Cause.  Upon  this  some  sober  men  came  to 
me,  aod  told  me,  if  any  man  in  England  could 
shew  what  a  Commonwealth  was,  it  was  my- 
self. Upon  this  persuasion  I  wrote ;  and  after 
I  had  written,  Oliver  never  answered  his  t)ffi- 
cers  as  be  had  done  before,  therefore  I  wrote 
not  against  the  king's  government.  And  for 
^he  law,  if  the  law  could  have  punished  me, 
Oliver  had  done  it;  therefore  my  writing  was 
not  obnoxious  to  the  law.  After  Oliver,  the 
Parliament  said  they  were  a  Commonwealth  ; 
I  said  they  were  not,  and  proved  it :  insomuch 
that  the  Parliament  accounted  me  a  Cavalier, 
f  and  one  that  had  no  other  design  in  my  wrii- 
ing,  than  to  bring  in  the  king;  ana  now 
the  king,  first  of  auy  man,  makes  me  a  Round- 
head. 

X.  These  things  are  out  of  doors ;  if  you  be 
no  plotter,  the  king  does  not  reflect  upon  your 
wri  lings. 

Upon  this  the  Commissioners  rose  up,  and 
vent  out ;  but  when  lord  Lauderdale  was  at 
the  bend  of  the  stairs,  I  said  to  him,  My  lord, 
there  b  one  tbiuj;  more,  you  tax  me  with  in- 
gratitude to  the  king,  who  had  suffered  me. to 
jive  undisturbed  :  truly,  my  lord,  had  I  been 
taken  right  by  the  king,  it  had  (by  this  exam- 
ple already  given)  been  no  more  than  my  due. 
J3ut  I  know  well  enough  I  have  been  mistaken 
hy  the  king;  the  kin^  therefore  taking  me  for 
no  friend,  and  yet  usint;  me  not  as  an  enemy, 
js  such  a  thing  as  I  have  mentioned  to  all  I 
liave  conversed  with,  as  a  high  character  of  in- 
i;enuity  and  honour  in  the  king's  nature. 

L.  1  am  glad  you  have  had  a  sense  of  it ; 
and  so  be  went  down. 

H.  My  lord,  it  is  my  duty  to  wait  on  you 
no  further.. 


struments  to  serve  their  ends.  He  said,  ho 
would  not  look  oo,  and  see  the  ruin  of  bis 
country  begun,  and  be  silent ;  a  white  staff 
should  not  bribe  him.  The  earl  of  Clarendon  was 
persuaded  he  was  in  the  right,  and  promised 
he  would  divert  the  king  from  auy  othrr  force 
than  what  might  he  decent  to  make  a  shevir 
with,  and  what  might  serve  to  dispeise  unruly 
multitudes.  The  earl  of  Sourhauipion  said,  if 
it  went  no  farther  he  could  hear  it ,  but  it  would 
not  be  easy  to  fix  suchanumber,as  would  pleuse 
our  princes  and  not  give  jealousy.  The  earl  of 
Clarendon  persuaded  the  king,  that  it  was  ne- 
cessary for  him  to  carry  himself  with  great 
caution,  till  the  old  army  should  be  diiibanded  : 
For,  if  an  ill  humour  got  among  them,  the/ 
knew  both  their  courage  and  their  principles, 
which  the  present  times  had  for  a  while  a  little 
suppressed  :  Yet  upon  any  just  jealousy  there 
might  be  great  cause  to  fear  new  aod  more  vio- 
lent disonlers.  By  these  means  the  king  was 
so  wrought  on,  that  there  was  no  great  occa« 
sion  given  for  jealousy.  The  army  was  to  be 
disbanded,  but  in  such  a  manner,  with  so  much 
respect,  and  so  exact  an  account  of  arrears 
and  such  gratuities,  that  it  looked  rather  to  be 
the  dismisf^ing  them  to  the  next  opportunity, 
and  a  reserving  them  till  there  should  be  occa* 
sion  for  their  service,  than  a  breaking  of  them. 
They  were  certainly  the  bravest,  the  best  dts- 
cipliiied,  and  the  soberest  army  that  had  beea 
known  in  these  latter  ages :  Every  soldier  was 
able  to  do  the  functions  of  an  officer.  The  court 
was  at  great  quiet,  when  they  got  rid  of  sikch 
a  burden,  as  lay, on  them  from  the  fear  of  such 
a  body  of  men.  The  guards,  and  the  new 
troops  that  were  raised,  were  made  op  of  such 
of  the  army  as  Monk  recommended,  and  answer- 
ed for.  And  witli  that  his  great  interest  at 
court  came  to  a  stand.  He  was  little  consider- 
ed  afterwards.''* — See,  too,  1  Macphersou,  17, 
18,19. 

*  Ralph,  vol.  1,  p.  53,  gives  a  curious  extract 
from  a  work  published  in  1681,  by  captain  Yar* 
ran  too  (with  his  name  in  ti^e  title  page)  to  de* 
monstrate,  that  the  whole  accusation  against 
the  Presbyterians  for  being  engaged  in  this  al- 
ledged  Plot  of  1661,  was  a  forgery. 


810.  The  Trial  of  Sir  Henry  Vane,  knt.  at  the  King*s-Bcnch,  for 
High-Treason:  14  Charles  H.  a.  d.  1662.  [Written  by 
Himself] 


[The  points  of  law  determined  in  this  Case  are 
thus  noticed  by  the  Reporters  of  the  time: 

**  Memorandum,  That  in  Trinity  term,  14  Car. 
S,  sir  Heo.  Vane  was  indicted  at  the  Kin^V 
Bench  for  compassing  the  death  of  kmg 
Charles  the  2nd,  and  intending  to  change  the 
kingly  government  of  this  nation  ;  and  the 
overt-acts  which  were  laid,  were,  that  he  with 
divers  other  unknown  persons  did  meet  and 
consult  of  the  means  to  destroy  the  king  and 
government;  and  did  take  upon  him  the  go- 


vernment of  the  forces  of  this  nation  by  se* 
and  land,  and  appointed  coloneb,  captains, 
and  officers,  and  the  sooner  to  eflect  liis 
wicked  design,  did  actually  in  the  county  of 
Middlesex  raise  war.  And  upou  his  trial,  he 
justified  that  what  he  did  was  by  the  autho- 
rity of  parliament,  and  that  the  king  was 
then  out  of  possession  of  the  kingdom ;  and 
the  parliament  was  then  the  only  pov^er 
regnant;  and  therefore,  no  treason  could  be 
committed  agsliiut  the  king :  and  he  objected. 
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cfan  •  tarjiog  war  in  Sumy  eoold  not  be 
gif«D  io  evidence  to  a  Jury  in  Middlesex ; 
and  be  desired  to  offer  a  BUI  of  Exception, 
becmiise  theae  things  were  o?er-niled  by  the 
Coert  ;  and  in  this  case  these  points  were  re- 
solved of  by  the  CourL 

*  L  That  by  tbe  d«ith  of  king  Charles  the  Ist^ 
that  l«Mig   parliament  was    actually   deter- 

.  suned ;  nocwitbstaodin^  the  acts  of  pariia- 
sens  th4t  it  should  not  be  dissolved  hut 
by  consent  of  both  Houses.  Fur  eveHy 
inrijameot  is  called  to  consult  with  tbe 
penoa  of  the  king  who  calleth  it;  and 
iheiclbfe  upon  his  death  it  is  determined;  for 
tbey  can  no  kxiger  consult  with  him,  for 
wfaach  end  tuey  were  called.  And  a  caie 
was  cited  to  be  resolved,  that  where,  in  the 
IS  of  qoeen  EJia.  an  act  of  parliament  was 
made,  that  a  Commissioo  of  Sewers  should 
conbnoe  for  ten  years,  unless  tbe  same  be 
decermined  or  repealed  hj  any  new  com* 
aimaoii,  or  by  auperudeat,  lung  James  granted 
SBcb  a  ccHnmisuon  and  died  within  that  dine; 
adjodgedy  that  the  commission  was  deter- 
Bmed  ;  for  all  commissions  are  determined 
by  the  death  of  the  king  who  grants  them, 
and  this  point  of  the  actual  determination  of 
tbat  parliament  by  the  deatti  of  king  Charles 
tbe  1st,  was  before  tbat  time,  resolved  by  all 
the  judges  of  England,  as  my  lord  Bridgeman 
toU  me.  But  note,  there  were  no  special 
wnrda  to  crontinue  the  parliament  upon  tbe 
kiiic*s  death. 
^^  i.  It  was  resolved,  that  the  king  Charles  the 
Snd,  was  de  facto  kept  out  of  the  exercise  of 
tbe  kioglv  office  by  traitors  and  rebels;  yet 
be  Was  king  both  de  facto  et  de  jure.  And 
ail  the  acts  whidi  were  done  to  the  keeping 
him  out  were  high  treason.* 

•  Mr.  East  observes,  "  the  latter  part  "of 
this  Resolution  furnishes  the  true  ground  of  the 
jadgment.     Sir  H.  Vane  was  actively  instru- 
■Kotal  in  preventing  the  king  from  assuming 
bis  authority.     But  it  is  a  misapplication  of 
terms  to  say  that  that  prince  was  king  de  facto 
belbre  the  period  o(  the  Restoration.'^    1  o  be 
sore,  if  Charles  the  Sod  was  kin^  de  facto  dnr- 
iog  the  different  usurpations  which  tuierveued 
between  bis  lather's  death  and  bis  own  Resto- 
ration — while  he  was  a  wanderer,  a  beggar  and 
an  outcast — it  seems  idle  to  talk  of  any  distinc- 
tion between  a  king  de  facto  and  a  king  dejure. 
Still,  however,  tbe  case  is  not  absolutely  clear, 
and  the  obscurity  has  not  been  diminished  by 
apractice  of  not  attending  to  the  precise  force 
of  the  terms  of  the  stat.  11 H.  7.  c.  1.  which 
is  as  ibUows : 
'  The  king  our  sovereign  lord,  calling  to  his 

*  remembrance  the  duty  of  allegiance  of  his 
'  flabjects  of  this  his  realm,  and  that  they  by 

*  icasofl  of  the  same  are  bound  to  serve  their 
'prinoe  and  sovereign  lord  for  the  time  being, 
'  m  his  wars,  for  tbe  defence  of  him,  and  tbe 
'hod,  against  every  rebellion,  power,  and 
'aigbt,  reai«d  against  him,  and  with  him  to 
'coteraod  abide  in  semce  in  battlci  if  case 

7 


**  S.  It  was  resolved  that  the  very  oonsidtatioa 

and  advising  together  of  the  means  to  destroy 
the  king  and  his  government,  was  an  overt 
act  to  prove  the  compassing  of  the  king's 
death. 

so  require;  (3)  and  tbat  for  tbe  same  service^ 
what  fortune  ever  fall  by  chance  in  the  same 
battle  against  the  mind  and  will  of  the  prince 
(as  in  this  land  some  time  passed  hath  been 
^  seen,)  that  it  is  not  reasonable,  but  against  all 
laws,  reason,  and  good  conscience,  tliat  tbe 
said  subjects  going  with  their  sovereign  lord 
in  wars,  atteodine  upon  him  in  bis  person,  or 
being  in  other  places  by  his  commanHmenty 
within  this  land,  or  without,  any  thing  should 
lose  or  forfeit,  for  doing  their  true  duty  and 
service  of  allegiance.  (3)  It  be  therefore  or« 
dained,  enacted,  and  established  by  the  King 
our  sovereign  lord,  by  the  advice  and  assent 
of  the  Lords  spiritual  and  temporal,  and  tbe 
Commons,  in  this  present  parliament  assem- 
bled, and  by  authority  of  the  same,  that  from 
henceforth  no  manner  of  person  or  persons^ 
whatsoever  he  or  they  be,  tbat  attend  upon 
the  king  and  sovereign  lord  of  this  land  for 
the  time  being,  in  bis  person,  and  do  him  true 
and  faithful  service  of^atlegiance  in  the  same, 
or  be  in  other  places  by  liis  commandment  in 
his  wars,  within  this  land,  or  without,  that  for 
tbe  said  deed  atid  true  duty  of  allegiance,  he 
or  they  be  in  no  wise  couvict  or  attaint  of 
High  Treason,  ne  of  other  offences  for  that 
cause,  by  act  of  parliament,*  or  otherwise  by 
any  process  of  law,  wherebyvbe,or  any  of  them, 
shall  lose  or  forfeit  life,  lands,  tenements^ 
rents,  possessions,  hereditaments,  goods,  chat- 
tels, or  any  other  things  ;  but  to  be  for  that 
deed  and  service  utterly  discharged  of  any 
vexation,  trouble,  or  loss.  (4)  And  if  any  act 
or  acts,  or  other  pi^cess  of  tne  law  hereafter 
thereupon  far  the  same  happen  to  be  made, 
contrary  to  this  ordinance,  tbat  then  that  act 
or  acts,  or  other  processes  uf  the  hiw,  whatso- 
ever they  shall  be,  stand,  and  be  utterly 
void.  (5)  Provided  alway,  that  no  person  or 
persons  shkll  take  any  beiic6t  or  advantage 
by  this  act,  which  shall  hereafter  decline  from 
his  or  their  said  allei^iance.' 

*  "  Acts  of  parliament  derogatory  from  the 
power  of  subsequent  parliaments  bind  not. 
So  the  statute -11  Uen.  7.  c.  1.  which  directs, 
tbat  no  person  for  assisting  a  king  de  facto  shall 
be  attainted  of  Treason  by  act  of  parliament  or 
otherwise,  is  held  to  be  good  only  as  to  com- 
mon prosecutions  for  High  Treason;  but  will 
not  restrain  or  clog  any  parliamentary  attainder. 
Because  the  legislature,  being  in  truth  the  so« 
vereign  power,  is  always  of  eoual,  always  of  ab- 
solute authority  :  it  acknowledges  no  superior 
upon  earth,  which  the  prior  legislature  mu«t 
have  been,  if  its  ordinances  could  bind  a  sub- 
sequent parliament.  And  upon  the  same  prin- 
ciple Cicero,  in  his  letters  to  Atticus,  treats 
with  a  proper  contempt  these  restraining  clauses, 
which  endeavour  to  tie  np  the  hands  of  suo* 
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^  4.  It  was  resolved  that  in  thii  case,  tbe  trea- 
<4on  laid  in  the  Indictment  being  the  compass- 
ing of  the  king's  death,  which  was  in  the 

"  From  hence,"  says  Hawkins,  PI.  Crown, 
B.  i.  c.  17.  8.14.  •*  it  clearly  follows,  that  one 
out  of  possession  Is  90  far  from  having  any  right 
to  our  allegiance,  by  virtue  of  atiy  other  title 
which  he  may  set  up  against  the  king  in  being, 
chat  we  are  bound  by  the  duty  of  Our  allegiance 
Co  resist  him."  Blackstone  (4  Com.  77.)  after 
■hewing  the  illegitimacy  and  absurdity  of  this 
inference,  says,  <'  The  true  distinction  seems  to 
be,  that  the  statute  of  Henry  7th  does  by  no 
means  command  any  opposition  to  a  king  de 
jure;  hut  excuses  thfe  obedience  paid  to  a  king 
deJactoJ*  Now,  to  apply  the  statute  to  the 
case  of  Charles  the  2nd,  none  of  the  acts  which 
were  done  in  the  interval  between  the  death  of 
bis  father  and  his  own  restoration,  and  which 
werealledged  to  be  acts  of  treason  against  bim, 
were  done  in  attendance  opoti,  or  allegiance  to 
any  king  for  the  time  being,  &c.  ft  seems, 
therefore^  to  be  very  clear,  that  aone  of  the 

ce^diog  legislatures,  '  When  you  repeal  the 
'  \k>ff  itself,'  says  he,  <  you  at  the  same  time 
*  repeal  the  prohibitory  clause,  which  guards 
'  against  such  repeal.  *' "  Blackst.  Comm.  In- 
trodU(5tion,'  vol.  i.  p.  90. 

The  citation  of  authorities  to  establish  this 
doctrine  might  appear  to  be  somewhat  like  the 
quotation  of  Seneca  or  Epictetus  to  prove  the 
certainty  of  death,  or  the  instability  of  fortune; 
fbr  the  maxim  ^  Leges  posteriores  priores  con- 
''trarias  abrogant*  is,  as  Blackstone  himself  hds 
observed,  a  general  principle  of  universal  law. 
Some  allusions  to  this  doctrine  were  made  in 
the  Parliamentary  Debates,  which  took  place, 
in  1792,  upon  a  bill  respecting  the  redemption 
of  the  Nauonal  Debt  (stat.  32  Geo.  3.  c.  55.) 
It  may  however  be  here  noticed,  that  there  is 
dot  in  this  statute  any  attempt  to  derogate  from 
tb^  power  of  future  parliaments;  although 
some  of  the  arguments  employed  in  those  De- 
bates, seem  to  have  supposed  that  the  bill  con- 
tained matter  of  that  sort.  The  cases  which 
appear  to  give  room  for  the  most  vveigbty  argu- 
ments in  support  of  a  legal  derogation  from  the 
power  of  future  parliaments  are  these  two : 
1.  That  of  the  union  of  independent  legisla- 
ttires  upon  certain  fundamental  and  essential 
iSonditions.  2.  That  of  an  oath  prescribed, 
by  act  of  parliament,  to  be  (aken  by  one  or 
more  of  the  branches  of  all  future  parliaments, 
Co  preserve  and  maintain,  without  alteration, 
any  of  the  established  laws.  As  to  the  former 
of  these  cases,  see  Mi*.  Justice  Blackstone*s 
Note,  concerning  the  fundamental  and  essential 
conditions  of  the  Union  between  England  and 
Scotland,  (Introd.  to  the  Commentaries,  p.  98.) 
and  Bishop  Warburtoo's  Alliance  between 
Churclf  and  State,  as  referred  to  in  that  Note. 

*  *  Com  lex  abrogatur,  illud  ipsum  abroga- 
^tur,  quo  noa  earn  abrogari  opurteat,'  1.  3. 
^.|3. 


county  of  IVIfddlfeset,  and  the  levying  t^ar 
being  laid  only  as  one  of  the  bvert  acta  co 
prove  the  compassing  of  the  king'a  deatb^ 


doers  of  those  acts  derived  a  title  to  irapunitr 
from  the  enacting  words  of  the  statute.  It  is 
asserted,  that  tlie  enactment  of  this  statute  is 
declaratory  of  the  common  law,  and  the 
preamble  of  the  statute  seems  to  prove  tbia  s 
(for  as  to  the  authorities  from  Edward  4*6  time^ 
they  are  not  in  point  ;*iQor,  indeed,  would  anjr 

*  Of  these  the  chief  is  the  Case  of  sir  Ralph 
Grey,  4  Ed.  4,  cited  in  1  Hale's  Hist.  Pl.Cr.61^ 
103.  from  the  Year-Bbok.    This  Case  is  thus 
related  by  Stow  in  his  Anhals,  p.  417,  (afid  an 
Abridgement  of  it  is  given  in  Selden's  Title's  of 
Honoxir). "  Tlie  15th  of  May  1404,king  Hehry'a 
power  being  at  Hexham,  the  lord  Montacute 
with  a  power  came  thither,  and  inclosed  them 
round  aboat     There    were  taken  and  slai'a 
inany  lords  that  were  with  king  Henry,  but  he 
himself  was  fled  four  days  before  into  Lanca- 
shire, where  he  and  others  lived  in  caves,  fulJ 
hardly,  unknown  more  than  a  year.    On  Tri- 
nity Sunday,  king  Edward  made  the  lord  Mont^- 
cut6  earl  of  Northumberland,  and  warden  of  the 
Marches.   The  earls  of  Warwick  and  Nurthlim- 
erland  took  Bambrough  Caltle  ;  and  sir  Ralph 
Grey  being  taken  in  mmbrough,  for  that  he  had 
sworn  to  t^  true  to  king  Uanry,  was  condemned, 
and  had  judgment  given  upon  him  by  the  earl  of 
VV  oroester,High  Constable  of  England,  as  foUovr. 
etb  :  *  Sir  Ralph  Grey,  fur  thy  treason,  the  king 
'  had  ordained  that  thou  shouldest  have  hiid  thy 
'  spurs  taken  off  by  the  hard  heels,  by  the  hand 
'  of  the  master  cook,  who  is  here  reidy  to  do 
'  as  was  proihised  thee,   at  the  time  that  he 
'  put  on  thy  spurs,  and  said  to  thee  as  is  ac- 
'  customed :  Tnat  an  thou  be  not  true  to  thy  sove- 
'  rei^h  lord,  he  shall  smite  off  thy  spurs  with  hi» 

*  knife,  hi^rd  by  the  heels,  and  So  shelved  hini  - 
'  the  master  cook,  ready  to  do  bis  office  with 

'  his  apron  and  his  knife.    Moreover  sir  Ralph 

*  Qtt}ff  the  king  had  ordained  here  thou  may- 
'  est  see  tha  kings  of  Arms  and  Heralds,  and 
'  thine  own  proper  coat  of  arms,  which  they 
'  should  tear  off  thy  body,  and  so  shouldest  thou 
'  as  v^ell  be  disgraded  of  thy  i^orship  nobles  and 
'  arm&  as  of  thy  order  of  knighth6od.  Also 
'  here  is  another  coat  of  thine  arms  reversed, 
'  the  which  thou  shouldest  have  worn  on  thy 
'  body,  going  to'  thy  deatb-watds,  for  that  b^ 

*  loogetn  to  thee  after  the  law  :  notwithstand- 
'  ing,  the  disgrading  of  knighthood,  and  of  thine 

*  arms  and  nobles,  the  king  pardoneth  that, 
'  for  thy  noble  grartdf^thcr,  who  suffered  trouble 
^  for  the  king's  most  noble  predecessors.    Now 

*  sir  Ralph  Grey  this  shall  be  thy  penance  \  tbon 
'  shalt  go  on  thy  feet  unto  the  town's  eud,  and 
'  there  thou  shalt  be  laid  down  and  drawn  to  a 
'  scaffold  made  for  thee,  and.  thou  shalt  have 

*  thy    head    smitten   off,    thy    body    to   be 

*  burnt  in  the  fires,  thy  bead,  ^  wLere  the 
'king's  pleasure  shall  be.'  Thifc  judgment 
was  pronounced  at  Doncasteri  aeaintt  the 
said  Ralph  Grey,  for  rebeUiog  ana  keeping 


^         STATE  IKIALI^  14  CHMt.es  11.  iW2.-^fr  fi|gA  Tkuttm. 


CbM 


thofUli  dH  lev]fuiK  of  vmr  be  Uid  ia  the  In- 

dicCmeBt  to  be  ia  Middlesex,  jet  a  war  it  vied 

deowNis  ofl  the  subject,  vising  oat  of  the 
iiorattof  long  civil  wars  and  mmp  before  the 
vrhqmi  pfoduced  bjtboie  storms  had  sub- 
1^  be  of  vtij  great  authoritj.)  But  stilly 
«iint(iihich  I  presume  will  not  be  contended) 
tbtt  words '  Primcc  aad  Scfcertign  Lf>rtP  have  a 
moK  extensive  s^ificatioo    than    the  word 

•f  tbe  castle  of  Bambroogb,  against  king  £d- 

Acconliiig  to  tbe  Year  Book  i(  should  seem 
timdone  particular  circumstoDces  of  Gre/s 
jusaiuDeDty  and  not  his  conviction  and  pu- 
siibB»tgeoeraUjy  were  owing  to  the  perjury, 
treKboj,  and  duplicity  which  he  had  exercised 
M  vdl  to  Henry  the  6th  as  Edward  the  4ih» 
ud  if  this  be  the  true  construction  of  the  book 
lord  Hale  leems  to  have  been  somewhat  wrong 
it  Us  ooderstanding  of  it.  He  twice  no- 
tes Giey's  Case,  ubi  s^. 

Id  the  fbri|ier  of  those  places  he  says,  *^  Upon 
d«  same  aci^ooot  it  is^  ^bat  though  there  be  an 
mrpet  of  tbe  crowe^  yet  it  is  treason  for  any 
sfajcct,  while  the  oaurper  is  in  full  possession 
flf  the  soveceigoty,  to  practise  treason  against 
his  penon ;  and  therefore,  although  the  true 
pinoe  renin  the  sovereignty,  yet  such  attempts 
^pioit  the  usurper  in  compassing  his  death 
m  been  punished  as  treasou,  unless  they 
were  attempts  made  in  tbe  right  of  the  rightful 
pnsce,  or  in  aid  or  assistance  of  him,  because 
of  the  hreacb  of  ligeance,  that  was  temporarily 
<heiqhim,  tliat  was  king  <feyac/o;  and  thus 
it  «ai  done  4  £.  ^  9  £.  4.  1 ;  though  H.  6, 
wai  declared  an  usurper  by  act  of  parliament 
t£.4^  and  therefore  king  Edward  4,  punished 
)Ulph  Grey  i? ith  degradation,  as  weU  as  death, 
■Qt  only  ior  hia  rebellion  a^inst  himself,  but 
•ho  'pur  cause  de  son  perjory  et  douhleness, 
•  qsH'avoit  fait  al  roy  U.  6/  4  E.  4.  20/'— 
Is  the  latter,  be  says,  '<  A  king  de  facto  but 
»ot  dejure^  such  as  were  H.  4,  H.  5,  H/c, 
&•  S,  11. 7,  being  in  the  actual  possession  of 
^  crowQ  b  a  king  within  this  act,  so  that 
e«i|isising  his  deatn  is  treason  within  this 
bw ;  sad  therefore  the  4  £.  4.  SO.  a.  a  person 
^  cumpassed  tbe  death  of  H.  6,  was  attainted 
^  dot  treason  in  the  time  of  the  rightful 
Iw;;  hat  had  it  been  an  act  of  hostility  in 
**|KaDce  of  the  rightful  heir  of  the  crown, 
which  afterwards  obtained,  this  bad  not  been 

It  if  very  surprising,  that  Foster,  who  seems 

|B  hste  paid  much    attention  to  this  Case  of 

lit  Ufllpd  Grey ;  see  bis  hooks  in  p,  397,  and 

the  copdusion  of  his  Advertisement  prefixed  to 

^^itioQs,  subsequent  to  the  first,  of  hi&  book) 

wld,  referring  to  Hale's  account  of  the  Case, 

c^preas  himself  as  he  docs,  in  the  following 
^ofds. 

^  It  is  not  to  be  imagined,  that  they  [princes] 
WW  con^iiler  tbe  fbnner  as  traitors  for  acts  of 
Jj*^iy  done  or  attempted  io  aid  of  them- 
^'O-   I  verily  believe  no  prince  in  his  right 


by  him  in  Surry,  might  be  given  in  ^idence ; 
for  bting  not  laid  aa  the  treason,  but  only  at 

*  ■       .      '  *"     ■ .  ■      I  ■ 

*  King  ;'  it  does  seem  that  this  "  clear  and  full 
parhumentary  dechiration,''  as  Foster  calls  it,  of 
tiie  ancient  law  and  constitution  of  Ei^^iaud, 
founded  oit  principles  of  reason,  equity,ana  good 
coiiscience,confers  not  upon  the  doers  of  the  ba^ 
fore-mentioned  acts  any  better  title  to  impunitji 
than  they  derived  from  the  enacting  part  of  the 
statute.  Agreeably  to  tliis,  Foster,  vhcn  h^ 
seu  himself  to  guess,  '*  what  did  the  Court 
mean  by  calling  Charles  tlie  i{ad  '  a  king  de 

*  facto  f*  says,  "  they  could  not  meao,  what 
every  soul  beiore  themselves  understoodi  a  king 
in  the  actual  and  full  exercise  of  the  regal  power. 
They  meant,  I  presume^  as  his  lordsbi})  (HaleV 
upon  another  occasion,''  fthat  of  a  right  hei^ 
who  once  had  possession  of  tlie  crown  but  is 
ousted  by  an  usurper,  see  1  IIale*s  P.  C.  ^04.] 
**  is  pleased  to  express  himself,  one  quasi  •» 
potsa$ion  of  the  c^own;  since,  during  the 
usurpation,  no  other  jperson  did  claim  to  iic| 
under  the  regal  title.  ^ 

The  same,  or  something  very  like  it  in  effect^ 
is,  I  suppose,  the  meaning  of  Hawkins  (Boolt 
1.  c.  17.  8. 18.)  where,  m  order  to  justify  or 
rather  perhaps  to  account  for  the  resolution 
that  Charley  the  2nd  was  king  de  focto  as  well 
as  dejure^  from  his  father's  death,  he  says, "  It 
is  apparent,  that  no  other  person  was  m  pcst- 
sesston  of  any  sovereign  power  known  to  our 
laws.''  See,  too,  what  the  Chief  Baron  says  ii| 
the  case  of  Cook  the  Regicide,  ante,  vol.  5.  p« 
1114.  «<  That,  that  king  Henry  the  7th  did» 
was  to  take  care  of  the  king  de  facto  against 
the  king  dijure;  it  was  for  a  kin|^  and  kinglj 
government :  it  was  not  for  an  antimonarchical 
government.'' 


senses  ever  did.  His  lordship  [tiale]  doth 
indeed  in  the  passages  just  cited  mention  the 
case  of  sir  Ralph  Grey ;  and  stfpposeth,  that 
he  wa?  punished  io  the  time  of^  fAw.  4.  for 
treasons  committed  against  Henry  6.  in  aid  of 
Edward.  But,  I  doubt,  that  case  ^iU  not  war* 
rant  any  such  supposition.  " 

It  is  observable  moreover^  that  this  gross  sur- 
prising misrepresentation  of  Hale  occurs  in  a 
discourse  in  the  revisal  Qnd  completion  of  which 
Mr.  Justice  Foster  in  his  preface  gives  us  tq 
understand,  that  he  spent  the  leisure  of  a  long 
vacation ;  and  of  which  he  says, '  that  it  may 
at  least  serve  to  gi^nrd  young  and  inexperienc- 
ed minds  aga'mst  5oiue  impressions,  which  ^ 
mpdest  deference  to  the  opinion  of  so  grea^ 
an  author  may  have  made  upon  them.* 

•  Cromwell  felt  or  pretended  to  feel  the  im- 
portance in  this  respect  of  the  title  of  King, 
See  the  conference  between  him  and  VVhite- 
locke  recorded  in  th^  JVIemoriBls  of  the  latter, 
under  date  Nov.  7,  1652.  Whitelocke  told  the 
Lord  General  that  the  11  Hen,  7,  would  be 
little  regarded  by  their  enemies  if  they  got  the 
upper-hand. 
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tbe  orert  act  to  prove  tl^e  compassing,  it  is  a 
transitory  thing  which  may  be  proved  in  ano- 

Thus,  the  sutote  11  H.  7.  c.  1.  does  not 
•ceoi  in  its  enacting  or  declaratory  parts  to 
extend  impanity  to  any  who  resist  a  kioe  d€ 
jure^  unless  they  do  so  in  adherence  to  a  king 
de  facto :  and  this  was  not  the  case  of  sir 
Henry  Vane. 

Foster  does  not  give  a  positive  opinion  for 
or  against  tbe  right  to  impunity  of  persons  who 
act  in  adherence  to  usurpers,  not  being  kings, 
against  kings  de  jure;  but  what  he  does  say 
seems  to  tend  very  strongly  in  favour  of  such 
right.  He  forcibly  urges  the  preamble  of  the 
statute  as  declaratory  of  the  Common  Law. 
Ht  enforces  the  mutuality  of  the  obligations 
of  protection  and  allegiance  :  and  all  that  he 
lays  on  the  grounds  of  reason  and  equity  is 
equally  applicable  to  all  forms  of  nsurpa'tion. 
The  subject,  'says  he,  *'  eotereth  not  into  the 
question  of  title,  he  hath  neither  leisure  nor  is 
he  at  liberty  to  enter  into  that  question,  but  he 
seeth  the  fountain  from  whence  the  blessings  of 
liberty,  peace  and  plenty  flow  to  him,  and 
there  he  payeth  his  allegiance." 

Blackstone,  in  treating  of  Kings  de  facto  and 
de  jure,  cautiously  avoids  all  allusion  to  this 
case  of  sir  Henry  Vane ;  but  upon  the  princi- 
ple of  the  impunity  of  adherence  to  an  usurper 
ne  is  at  least  as  strone  as  Foster. 

"  When  an  usurper,*  he  tells  us,  **is  in  pos- 
session, the  subject  is  excused  and  justified  in 
obeying  and  givinj^  him  assistance :  othernrise, 
tinder  an  usurpation,  no  man  could  be  safe, 
if  the  lawful  prince  had  a  right  to  hang  him  for 
obedience  to  the  powers  in  being,  as  tlie 
usurper  would  certainly  do  for  disobedience. 
Nay  farther,'  as  the  mass  of  people  are  imper- 
fect judges  of  title,  of  which  in  all  cases  pos- 
session is  prima  facie  evidence,  the  law  com- 
pels no  man  to  yield  obedience  to  that  prince, 
whose  right  is  by  want  of  possession  rendered 
uncertain  and  disputable;  till. providence  shall 
think  fit  to  interpose  in  his  favour,  and  decide 
the  ambiguous  claim :  and  therefore,  till  he  is 
entitled  to  6uch  allegiance  by  possession,  no 
treason  can  be  committed  against  him." 

It  may  be  said,  that  as  by  the  common  law, 
England  is  a  kingdom,  the  law  can  never  re- 
cognise any  other  sovereign  power  than  that 
of  a  king  {agreeably  to  the  expression  in  Haw- 
kins, ubi  sup.)  But  as  this  objection  is  obvious, 
to  likewise  it  an  answer  to  it.  England  is  not 
only  a  kingdom,  but  it  is  a  kingdom  descendi- 
ble accordmg  to  certain  rules.  If,  for  the  pur- 
pose of  giving  effect  to  tbe  fundamental  prin- 
crplet  of  reason,  equity,  and  good  conscience, 
the  law  can  contemplate  and  provide  for  a 
violation  of  the  constitutional  descent  of  the 
sovereign  poaer,  it  surely  may  in  like  manner 
and  for  ttie  same  purpose  contemplate  and 
provide  for  a  violation  of  tbe  constitutional 
forms  of  administering  the  sovereign  power. 

See,  too,  on  this  matter,  Marten's  Speech, 
«af«,  vol.  5.  p.  1303. 

It  it  to  be  hoped  that  to  Eng^iibiBtB  this 


tber  county.     But  if  an  Indictment  he  for 
levying  war,  and  that  made  the  treason  for 

subject  will  never*  again  possess  any  other 
source  of  interest  than  its  curiosity.  Ferbapa 
therefore,  this  note  should  have  been  spared. 
It  shall  now  (afler  referring  the  reader  to 
Haivkins  and  Blackstone, -«6i  sap.  1  Hale'a  H. 
P.  C.  61,  102,.  and  the  elaborate  discussion  in 
Foster's  fourth  Discourse,  and  recommending 
to  his  consideration  the  effect  ascribed  by 
Hawkins  and  Foster  to  the  Resolution  that 
Charles  the  Snd  had  bten  king  de  facto)  be 
concluded  in  Foster's  wurds. 

''  Sir  Henry  Vane's  was  a  very  singular  case, 
and  the  transactions  in  which  he  bore  a  part 
happened  in  a  conjuncture  of  affairs  which  never 
did  exist  before,  and,  I  hope,  never  will  again  ; 
an  usurpation  founded  in  the  dissolution  of  the 
ancient  legal  government,  and  the  total  sub- 
version of  the  constitution. 

**  I  will  therefore  say  nothing  to  the  merits 
of  the  question,  more  than  that  the  rule,  laid 
down  by  the  court,  involved  in  the  guilt  of 
treason  every  man  in  the  kingdom  who  had 
acted  in  a  public  station  under  a  government 
possessed  in  fact  for  twelve  years  together  oF 
sovereign  power;  but  under  various  forms  at 
different  times,  as  the  enthusiasm  of  the  herd 
or  the  ambition  of  their  leaders  dictated. 

"  L.  C.J.  Hale,  when  of  high  rank  at  the  bar, 
took  the  engagement, (ai2/e,  v.* 5.  p. 211)  'To  be 
'  true  and  faithful  to  the  Commonwealth  of 
'  England  without  a  King  or  House  of  Lords.' 
This,  in  the  sense  of  those  who  imposed  it,  was 
4>laioly  an  engagement  for  abolishing  kingly 
government,  at  least  for  supporting  the  aboli- 
tion of  it :  and  with  regard  to  those  who  took 
it,  it  might,  upon  the  principles  of  sir  Heoqr 
Vane's  case,  have  been  easily  improved  into 
an  overt-act  of  treason  ai(ninst  king  Charles  3.'^. 

[lliis  Engagement  wa8,to  be  true  and  faiihdd 
to  the  Commonwealth  of  England,  aS  it  is  noar 
established  without  King  or  house  of  Lords. 
See  Whitelocke  under  date  June  1649.  It  is 
remarkable,  that  of  the  **  Act  for  subscribing 
the  Engapment,  2  January,  1649-50,"  nothing 
but  the  title  is  inserted  in  Sa>bell's  Acts  and 
Ordinances.  On  the  S3d  of  February  follow- 
ing,  farther  time  was  given  for  tubscnbing  tbe 
Engagemient.  '  On  tlie  19th  of  Jan.  1653-4, 
shortly  after  the  assumption  by  Cromwell  of 
the  Protectorate,  the  Acts  and  Resolves  of 
Parliament  for  taking  the  Engagement  were 
repealed  by  an  act,  which  recites.  That 
''  many  general  and  promissory  oaths  and  en- 
gagements in  former  times  imposed  upon  the 
people  of  this  nation  have  prof  ed  burthens  and 
snares  to  tender  consciences.''  Whitelocke, 
under  date  Jan.  22,  1649-50,  says,'*  The  taking 
of  the  Engagement  sticks  most  with  the  Pres- 
byterians, who  pretend  conscience  to  oppose 
it,  but  the  Cavaliers  in  policy  subscribe  it." 

It  appears  that  Chief  Justice  Vaughan  was 
more  scrupulous  than  tlale.  The  son  of  the 
former  in  his  preface  to  his  father's  Reports 
cells  us,  that 
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"  5.  It  was  resolved,  that  the  stat.  of  W.  2.  c. 
31,  which  giveth  the  Bill  of  Exception,  ex- 


wMdk  the  partj  is  indicted,  in  that  case  it  is 
Jsai,  and  most  be  laid  in  the  county  where 
la  tmth  it  was.* 


*  From  the  jrear  1641,  in  which  he  retired 

(nm  the  poriivnent.  Until  the  year  1660,  in 

^Akk  God  blessed  as  with  the  Hestoration  of 

«r  present  kiog,  he  did  in  a  inan&er  quit^is 

fnies^u  :  for  in  that  time  he  never  received 

•  fee  from  anj  person  whatever,  nor  could  be 

!RTiied  with  to  appear  in  any  court,  aJthouvh 

ooeedingly  importuned  to  it  by  such  as  had  a 

desire  to  make  use  of  his  abilities :  and  the 

nasRi  £  have  heard  him  assign  for  it,  was, 

'  That  h  was  the  duty  of  an   honest  man  to 

'dedine^  as  far  as  in  him  lay,  owning  juris- 

'diccaoos  that  derived  their  authority  from  any 

*  power,  but  their  lawftii  prince/  " 

*  This  Mr.  £ast  says  must  be  understood  to 
aeaa, '  tha(  after  procTf  of  an  overt  act  in  the 
'aMiBty-in  which  the  treason  is  laid,  evidence 

*  aay  be  given  of  any  other  overt  acts,  of  the 
*tt»e  species  of  treason  in  other  counties/ 
Mr.  Ease  makes  a  question  (upon  the  authori- 
ty as  it  seems  of  the  MS.  compilation,  which 
lie  ekes  hy  the  tit^e  of  MS.  Sum.  and  of  which 
he  ^ves  an  accoant  at  the  end  of  the  preface 
Id  &  own  work),  whether  the  distinction  laid 
dova  in  this  4th  Resolution^  between  levying 
«ar  wheo.  laid  as  the  treason,  and  levying  war 
when  laid  only  as  the  overt  act  to  prove  the 
OKBpaisinir,  and  whether  the  position  that  trea- 
SOB  in  levying  war  is  local,  can  he  right :  and 
k  cites  the  cases  of  Dammaree  and  'others, 
U.  IK  1710,  poti')  where  in  an  indictment  for 
fefyiog  war  in  Middlesex,  acts  done  in  London 
Were  given  in  evidence,  and  the  case  of  Dea- 
eoa  (a.  d.  1746,  infra,  and  Foster  9,)  where  in 
SB  isdictment  for  levying  War  ia  Cnmberland, 
evidence  of  acts  done  in  other  counties  was 
olnected  to,  but  it  was  held  by  Mr.  Justice 
Ahnej  and  Mr.  Justice  Foster,  <  that  it  was 
'  indeed  necessary  that  some  overt  act  laid,  be 
'  pn>ved  on  the  prisoner  in  Cumlierland,  but 
*that  being  done,  acts  of  treason  tending  to 

*  prove  the  overt  acts  laid,  though  done  in  a 

'  foreign  county,^  (perhaps  it  should  rather  be 

tkat  acts  of  treason  thnuK^  done  in  a  foreign 

cosaty  tending  to  prove  the  overt  acts  laid,) 

^  Biay  be  given  in  e\'idence/    On  this  point  it 

is  said,  chat    Lord  Chief  Justice  Willes  de- 

cbiied  giving  any  opmioo.     But  as  to  this  (see 

the  Case  infra.)  Mr.  Jostjce  Foster  in  his  Re- 

forti  adds.  That  no  objection  was  made  during 

the  whole   course  of  the  trials,   to  the  giving 

vndeooe   of  overt  acts  in   a  county  different 

from  that  -where  the  fact  was  laid ;    an  overt 

act  having  been    first   proved  in   the  proper 

ooonCy.    .And  that  sort  of  evidence  was  given 

ia  alfonst  all  the  trials.     In  a.  d.  1695,  sir  VVil- 

lam  Paf  kyns  was  indicted  (see  the  Case,  infra.) 

hr  compassing,  &c.' the  king's  death,  and  all 

the  overt  acts  were  laid  in  Middlesex.    On  the 

tiial  evideilte  being  given  of  a  conversation  in 

Henfordshire  the  pns'>ner  submitted^  whether 

*«nis  fpokmi  in   Her%fordsbi)-e)  could  be  evi- 

^EBce  of  a  treason  acted  in  Middlesex.    By 

m.  VI. 


tend>  only  to  civil  causes,  and  not  to  crimi- 
nal ;  the  words  of  the  stat.  are,  <  Cum  alit^uis 
'  iniplacitatur  coram  aliquibus  JuSticiaViis,^ 
&c.  And  the  intention  never  Was  to  givtf, 
such  persons  liberty  to  put  in  Bills  of  Excep- 
tion j  for  then  theie  would  be  no  trials  of  that 
nature  ever  dispatched  in  any  time,  neither 
here  nor  in  the  Circuits,  if  every  frivolous 
e&ception  which  a  prisoner  would  make, 
should  be  drawn  up  in  a  Bill  of  Exception ; 

Holt,  Chief  Justice ;  <Mf  there  be  a  design  to 
kill  the  king,  and  there  are  several  overt  acts 
to  prove  that  design,  and  one  is  in  one  county 
and  another  is  in  another  county,  the  party 
may  be  indicted  in'  eitlier  of  the  counties,  and 
evidence  may  be  given  of  both  those  overt  atits 
thou(i>h  in  several  counties.  It  is  true  you 
being  indicted  in  Middlesex,  makes  it  necessary 
that  some  evidence  should  be  gi?en  of  som^ 
things  done  in  Middlesex,  as  there  is,  as  your 
meeting  at  Mrs.  Mountjo/s^  and  at  the  Na£*s 
Head  in  Coveht  Garden,  and  the  Sun  in  the 
Strand,  where  there  were  several  consults,  which 
are  oyert  acts  of  the  samb  treason,  i^nd  if 
^reason  be  committed  in  several  counties,  the 
party  may  b^  indicted  in  any  one,  and  the  evi« 
dence  may  be  given  of  facts  done  in  all.'' 

See  the  Case  of  Wbitbread  and  others, 
(a.  d.  1679,  tn/rfl).  Oavan  one  of  the  prisoners 
observed,  *  I  am  accused  by  one  witness  con- 

*  ceming  one  fact,  and  by  Anbther  concerning 

*  another;  the  one  committed  here  at  London^ 
'  the  other  in  Staffordshire;  I  desire,  therefore^ 

<  to  know,  whether  the  witness  that  swenrs  th^ 

<  thing  done  in  Stfibrdshire,  and  the  other  wit* 
'  ness,  that  swears  what  was  done  in  London^ 
'  T;an  be  esteamed  two  witnesses,  according  to 
^  the  law,  to  convict  me  of  treason  P-«-L.  C.  J. 

*  North,  Yes,  Til  tell  you,  if  it  were  a  matter 
'  of  doubt,  it  might  be  found  specially,  and  be 
'  argued)  hut  it  is  a  matter  that  hath  been  al* 

*  ready  resolved  in  the  case  of  sir  Henry 
'  Vane  at  the  King's-bench  bar,  who  was  in^^ 

<  dieted  for  levying  of  war  against  the  king;  and 
'  there  one  witness  proved  the  levying  of  war 

*  in  one  county,  and  the  other  proved  the  levy- 
'  ilig^f  war  in  another  county ;  and  so,  though 
'  they  w^erc  but  single  witnesses  of  single  factS| 
'  yet  being  both  came  up  to  the  indictment, 
'  they  were  adjudged  suthcient  to  maintain  iti 

*  So  it  is  in  your  case,  here  is  one  witness  for 

*  the  proring  your  hand  to  the  paper  which  was 

<  for  t/ie  murder  of  the  kin?,  and  there  is  nno* 

*  ther  witness'  of  your  discourse  to  the  sam^ 
'  purpose ;  the  fact  is  your  joining  and  con*- 

*  spiring  to  destroy  the  king,  and  to  levy  waf 

*  ati^ainst  him,  and  both  these  are  proved  to  th# 

*  full  of  the  indictment  by  these  witnesses} 

*  ftnd  though    they  are   to  sevieral  particular 

*  facts,  yet  they  are  all  o^ert  acts  of  the  SHma 

*  treason.— Gavan.     My  lord)   I  have  a  con* 

*  trary  opinion  to  that  in  Serjeant  Roll8«-^JU 

<  C.  J.  North,    But  this  is  a  knoi^  Case,  ttn4 

*  the  kw  is  setded  therein,' 
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besides,  the  Court  is  always  so  far  of  coonsel 
ivith  the  prisoner  as  to  see  chat  he  linth  right,* 
And  if  they  £nti  aoy  thing  doubtful,  they  of 
themselves  will  take  tinoe  to  advise*:  but  the 
words  of  the  stat.  are  plain,  as  the  Court 
agreed,  as  to  this  point, . 

'*  d.  Although  the  Irenson  of  compaftsiog  (he 
king's  death  was  laid  in  ^  Indictment  to  be 

.  the  30th  of  May,  11  Car.  9,  yet  upon  tlie 
evidence  it  appeared,  that  sir  Hen.  Vane,  the 
very  day  the  late  kinv  was  murdered,  did  sit 
iu  council  for  the  orderiug  of  the  foices  of  the 
nation  against  the  king  that  now  is,  and  so 
continued  on  all  along  until  a  little  before  the 
king's  coming  in.  It  was  resolved,  that  the 
day  laid  in  the  Indictment  is  not  ma(eri*U, 
and  the  jury  are  not  bound  to  find  him  guilty 
that  day,  but  may  find  the  treaaoo  to  be  as 
it  was  HI  truth  either  before  or  after  Uie  time 
laid  in  the  Indictment:  as  it  b  resolved  in 
Syer's  Case,  Co.  Pi.  Coron'  930.  And  ac- 
cordingly in  tliis  case  the  jury  found  sir  H. 
V'aue  guilty  of  the  treason  tn.tlie  Indictment 
Uie  30th  of  January,  1  Car.  9,  which  was 
fcom  the  very  day  the  late  king  was  murdered, 
and  so  all  bis  forfeitures  relate  to  that  time 
to  avoid  all  conveyances  and  settlements 

.    made  by  him. 

'<  7.  Menoraodum,  That  in  this  ease  of  sir  H. 
Vane,  be  being  to  be  tried  at  the  King's- 
Bench  bar,  before  he  came  to  bis  trial,  it  was 
considered  by  sayself,  and  others  then  of  tlie 
king's  council,  that  it  was  possible  that  he 
ought  challenge  peremptorily ,  and  so  deleat 
bis  trial  ai  that  day,  at  whiciii  it  wai  appoint- 
ed, if  tliere  should  be  only  94  jurors  returned. 
Abd  tlieyoapoix,  seurdi  was  made  in  the  crown 
olfice,  and  it  did  appear,  that  in  trials  nn  the 
crawn  «ide  for  crioiiiKils,  the  siieriflf  might  be 
oomuaaBded  to  return  any  number  tl>e  Court 
pleased;  and  acourdingiy,  at  bis  trial  the 
tberifJT  petucned  about  60  of  the  jury  ;  and  at 
common  law  in  civil  causea, it  seems  (he  she- 
riff might  have  returned  about  '24  if  he 
pleased;  aad* therefore  by  tlie  stat.  VV.  2,  c 
88,  it  is  recited^  that  whereas  the  sheriffs 
were  used  Do  tuninioa  an  unreasonable  mutti- 
Mide  of  jurors  to  the  grievance  of  the  people; 
it  is  oitlained  that  from  thenceforth » iu  one 
Msiae^  no  loore  shall  be  Summoned  thi^  24, 
v'hickstat.  extends  not  to  jurors,  returned 
for  trial  .of  crimMial  persons;  the  like  may  be 
dene  upon  a  commission  of  Oyer  and  Ter- 
miner,  t"     Kelyng. 
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^  See  u  Note  to  the  Case  of  Dan  Pantaleon 
Sa,  vol.  5 1  pw  466,  and  a  Note  to  the  Case  of 
Twyii  and  othersi,  a.  p.  1663,  infra. 

f  Ey  the  Statute  of  Westm.  2.  13  £.  1,  c. 
^1,  it  is  enacted ;  *'  When  one  impleaded  be- 
foi«  any  of  ibe  justices,  aUedees  an  exception, 
orayingtbey  will  allow  it,  and  if  they  will  not, 
if  he  that  alledges  the  exception  writes  the  same 
attd  requires  that  the  iustices  will  put  to  their 
teals,  the  justices  sliall  do  so;  and  if  one  will 
•ot»  another  shiiU  ;  and  if|  upon  complaint 
made  of  the  justice>.the  kiag  cnnae  lbs  rooard 


«< 


He  being  excepted  out  of  ihe  general  pardon, 
was  indicted  of  High  Treason  commicted 
before  the  king's  restoration  ;  and  after  that 
the  Indictment  was  read,  he  desired  it  might 
be  read  again,  n  hich  was  done  :  but  then  he 
desired   it  might   be  read  iu    Latin,  which 
wasdeniedy it  being  never  done.    Then  h« 
desired  a  copy  thereof,  and  counsel,  which 
was  denied  :  but   the  court  said,  that  if  ho 
took  any  legal  exception,  he  should  have  a 
copy   or  so  much  thereof  as  concerned  iho 
exception,  and    couiuel  to  argue  it.    An4 
then  being  tried  and  found  guilty,  and  beiof 
brought  to  the  bar  at  a  day  aiterwards,  ho 
tendered   a  bill  of  exceptions,    which  tho 
court  refused  (o  accept ;  for  a  bill  of  excep* 
tions  does  not  lie  in  criminal  coses,  but  only 
in  actions  between  party  and   piuty*     And 
he  was  afterwards  executed  on  Towerhill  b/ 
beheading  only.''     Levinz. 
V.  ct  L.  fueroutiodict  per  several  indictmente 
de  haut  Treason  pur  compassing  le  mort  del 
roy  et  endeavouring    pur  subvert  et  alter 
les  leys  de  cest  realme,  et,  ceo  fuit  suppose 
destre   fait   anno  xj.  hujus  regis  et  aprct 
(quel  fuit  durant  le  temps  de  Long  Parlia-> 
ment  et  committee  del  safety,    tc.  quatit 
ils  de  facto  imprent  sur  eux  le  government  dm 
ceux  roialm8)le  roy  esteani  mister  le  mere,  et 
fueront  trove  culp  per  several  juries  icy  ail 
barr,  et  alauter  jour  qoaut  fueront  demand 
que  ils  poent  dire  pur  que  sentence  de  bauc 
Treason   ne  serra  passe  &ur  eux  sir  H.Vauo 
offer  several  matters  puc  stay  ceo  sur  c|ue  W 
court  done  lour  resolution  come  ensuist. 
1.  Que  conient'  indictments  sont  sfccry  on 
Latin  uncorc  ne  serra  lie  al  prisoner  forsqua 
in  Angluis  si  ie  prisoner  aprend  Angjois  ou  ia 
tifl  language  le  quel  il  aprend,  car  eat  ia 
matter  de  ceo  et  nemy  le  foroie  a  qae  ii 
doit  doner  resp.*  £t  in  auter  pays  les  prisoner 
nont  que  verbal  charge  vers  eux.    Nota  al 
request  des  prisoners  cliescun  de  leur  indict* 


to  come  before  biro,  and  the  exeepiion  be  noc 
found  in  the  roll,  and  the  plaintiff  shew  tha 
written  exception,  with  the  seal  of  the  justice 
thereto  put,  tl^e  justice  shall  be  commanded  ia 
appear  at  a  certain  day,  eitlier  to  confess  or 
deny  his  seal,  and  if  he  rannot  deny  his  seal« 
they  shnil  proceed  to  judgment  according  to  the 
exception,  as  it  ought  to  be  allowed  or  disai*- 
lowed."  These  Bills  of  Exceptions  are  Co  be 
tendered  before  a  verdict  given,  2  Inst.  4SZ  ; 
and  extend  only  to  civil  actions^  no|  to  crini* 
nal.  Sid.  85^  1  Salk.  288.  1  Lev.  68.  But  im 
1  Leon.  5,  it  was  allowed  in  an  iadictmeni  for 
trespass ;  and  in  1  Vent.  8669  in  an  ioferma- 
tion  in  nature  of  a  Quo  Warranto. 

^  Ralph,  vol.  i.  p.  72,  tuket  notice,  tliat 
there  is  a  seeming  inconsistency  in  the  con-^ 
tents  of  this  first  Resokitioo.  ^  The  Indict* 
ment,"  says  Blackstone,  <<  is  to  be  read  to  iht 
prisoner  distinctly  in  tlie  English  t(iiigee(wiuali 
was  law,  even  while  all  other  proeeeding^  were 
in  Latin)  that  he  may  folly  underUand 
charge,"    4t  Couun.  329^ 
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fiik  lie  d«ux  foiu  a  mux  devaot  que  ils  ^ 
fiead  a  ceo.* 
*  S.  Qar  bels  prisoocn  naTsr  cpppies  de  lour 
jodtcfiDeoU  ne  counsel  si  ncM  que  ils  inoa&tta 
maaer  in  lev,  «t  dooqae  iU  Hver  coppie  de 
iMt  de  lour  indictments  que  concern  tiel 
waster^  et  nemy  de  toats  lour  indictnieots. 
^1  Que  le  Statute  de  West.  2.  cap.  31.  que 
done  bull  de  eapeptions  ne  extend  al  aacun 
CHe  loo  pnsonen  VMit   indict  ai  suit  del  roy 
ear    iesiatute   intend  de  reoaedy    le   over- 
ndiflg  de  evidence  ea  civil  pleas  perenter  ec 
party  et  party   sulemeat. 

*^  4.  Qaa  lea  prisoner^]  ne  poent  offer  ascun 
cbose  par  stay  le  judgmeut  fortque  matters 
qae  soi^  aur  le  indictment  et  nemy  mat- 
t^n  de  hbra  come  icjr  V.  voil  aver  lait  scil. 
qae  le  loy  fuic  adoaque  my  de  jure  tantum 
at  aeniy  de  facto.  £t.  pur  ceo  que  il  ne 
pais  eatra   indict    pur   treason  odonque  fait 

vtraluy  (Vide  BaggQCt's  Ass.  9  £.  4 )    £t 

le  long  pariiain«at  fuit  ne  continuant,  6cc» 
Sed  le  court  luy  silence  pur  enx  masters, 
et  proceed  al  sentence,  et  mesme  le  jour 
L.  ad  jodgmenty  auay  done  vers  luy. 

'  Ec  S.  jours  apres  sir  H.  Vane  fuic  execute  s^r 
le  To«ver  kill  pur  severing  ion  test  de  son 
ooqis^  et  oeo  per  le  grace  del  roy,  et 
lexeoBtion  de  L.  fuit  respit/'    Syderiln. 

'  Vane  waa  iodictedj  That  intending  to  bring 
ibe   king  Co  death,  he  had  coatpassed  the 
same  by  endeavounag  to  change  the  govern- 
BicAC ;  and  to  fulfil  such  intent,  11  Car.  3, 
had  aesemb&ed  (30  May,  1659,)  with  others 
to  coDiolt  of,  and  bad  usurped  tbe  govern- 
menc ;  as  also  by  regulating  tbe  forces  of  tbe 
nation  then  raised  against  tbe  king ;  and  that 
(30  Dec.  Ao.  pnsdict.)  had  been  in  the  bead 
af  1,000  persons  Wmed.    The  prisoner  de- 
iiied  to  hear  tlus  indictment  read  iu  Latin, 
whick  tbe  Court  refused,  36  £d.  3,  being 
that  the  records  mast  be  entered  in  Latin, 
bat  disoossed  in  English,  and  tbe  indict- 
ment waa  read  twice  in  English,*  which  was 
conceived  more  than  usual.    2.  He  except- 
ed. That  tbe  indictment  dotb  not  pursue  $5 
£d.  5,  €,  no  particular  acts  of  levying  war 
having  been  charged  certainly,  by  reason  it 
vaots  place,  which  was  mistaken. 

*  2.  Xiaaabert  was  indicted  for  levying  war  at 
tbe  same  time,  he  pleaded,  that  the  Comnu>08 
bad  excepted  him  only  as  to  pain,  not  ex- 
taidtag  to  life,  which  the  Lords  refused,  and 
ibr  expedient,  the  proclamation  was  made 
fijr  persons  to  come  in,  which  tbe  Lords  now 
bave  comprised  him  in,  which  was  a  full  con- 
sent of  the  two  Houses  to  save  his  life.  And 
porsoant  to  this,  the  letter  by  the  king  to  the 
Oraunons,  ti>  whom  be  left  it  to  miJie  pro- 
vision; and  thus  tbe  consent  of  tbe  three 
estates  concurred  in  bis  pardon,  nothing  that 
is  essential  to  a  law,  but  is  in  this  particular. 
Sir  Jefoy  Pakner,  king's  attorney,  conceived 

— .^.^IM^i— ^i— ^p^— ^^—  I  ■     -  ■  ■         >     ■!■  1 1  .       I       I      I »   ■ 

*  This  Case  was  cited  in  Sidaey's  Case  by 
Jdferies,  Chief  Justice,  M.  35.  CJar*  2.  B.  R. 
sad  tbe  book  facofight  into  coart.    1  K«b^  37. 


this  as  a  petition  of  the  two  Xloaies  to  tbe 
king,  and  liis  grant  of  their  desires :  But  this 
being  not  under  seal,  cannot  be  pleaded,  but 
is  an  iadaceaieiit  to  the  king's  pardoa,  which 
die  Court  agreed. 

**  He  was  indicted  for  sitting,  with  others,  to 
consult  the  king's  destruction,  and  to  get  ihe 
governuieut  to  Uiemsehes,  30  May,  1669. 
The  attorney  general,  Palmer,  begun  wiih 
evidence  frian  the   treaty  of  the    Isle   of 

•  Wight,  1618,  after  with  tlie  acts  made 
against  kindly  government,  and  management 
of  votes  of  tbe  couucil  of  state  for  the  navy, 
until  1663.  And  after  in  1669,  sitting  in  the 
committee  of  state  and  nanaging  (Le  laud 
f(»rces,  issuing  warrants  ibr  them :  And  in  the 
committee  oi  the  council  ^r  government,  he 
contrived  tbe  alteration  of  government,  and 
raised  the  opinion  that  tbe  people  had  made 
trustees,  and  that  tbeie  were  unalterable;  all 
which,  with  procuring  arms  for  his  own  regi- 
ment, amounting  to  a  levying  war  actually. 
Sir  Henry  urged,  Tbatao  person  in  being  then 
claimed  tlie  kingly  government,  but  all  things 
were  done  In  the  name  of  the  Comntonwealth, 
and  so  matter  of  law  might  thereon  arise ; 
which  tbe  court  conceived  would  not,  being 
not  material,  notwithstanding,  3  Inst.  7,  by 
sir  Henry  is  mc;ant  of  a  king  in  possession ; 
bot^  by  Maynard,  tbe  king's  serjeant,  which 
Windham  agreed,tliere  mustbe  a  king  regnant, 
there  being  no  interregnum  in  law  -.  But  by 
sir  Henry  they  may  ba  said  kings  that  have 
the  authority.  Finch  conceived  this  the  old 
priest,  Watson's  doctrine,  who  thought  to  op- 
pose king  James,  being  not  actually,  in  pos- 
session, was  no  treasiio;  and  this  was  of  their 
own  doing,  who  only  usurped  the  name  of  a 
parliament;  And  had  ii  been  so,  yet  that  is 
no  sanctuary  for  treason,  but  this  Court  may 
tiy  tlieoi ;  which  the  Court  agreed.  S.  Sii, 
Henry  urged  also,  that  the  ptfrliameot  in 
being  13  Aug.  16411,  was  not  dissolved  by  thf 
king's  death ;  tlie  act  13  Car.  9,  cap.  1,  §  ^ 
of  preservation  of  the  king's  person,  men-o 
tinning  only  that  it  is  thereby  dissolved,  and 
the  equality  of  tlie  three  e»i&ti:s  in  sove- 
reignty is  that  which,  makes  it  political,  as 
FOrtescue  :  And  for  this  end  Deut.  17,  kings 
were  constituted.  Finch  Solicitor,  the  king 
cannot  give  away  that  prerogative  of  calhng 
and  dissolving  parhaments,  4  Car«  Thursbay 
against  and  they  are  ondoubtedly  de- 

teriTkined  by  bis  death:  As  commission  of 
sewers,  appointed  by  13  Elix.  9,  not  to  end 
in  10  years ;  he  doubted  not,  but  parliaments 
may  commit  treason,  if  an  unjust  thing  of 
tbem  may  be  presumed  contrary  to  their  al- 
legiance and  customs  of  parhament :  The 
contrary  doctrine  followeth  from  a  venom- 
ous principle  of  co-ordination,  which  is 
against  the  oath  of  allegiance :  for  if  men 
in  parliament  will  speid:  desperate  things, 
it  is  aiK  to  be  privileged  by  parliament: 
And  the ,  king's  heihg  out  of  possession  is 
but  an  aggravation  of  tbe  treason.  Wiad- 
bam>  I  see  n»  colaur,  why  by  being  conii- 
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Jiu«d  longer  than  asual,  they  should  have 
fnore  power  than  nnother  parliament,  which 
i*>  but  the  king's  council  :  'And  though  it  is 
9iot  to  be  dissolved,  tut  by  another  act,  yci 
by  the  king's  death  it  is  determined  in  fact,  as 
marriage  enacted  not  to  he  divorced  till  ai^o- 
thef  act,  yet  it  is  done  by  death;  and  betwixt 
kii)((  an(l  parhamcnt  is  a  like  conjunction. 
And  had  an  aimy  in  the  life  of  king  Charles 
the  1st,  forced  and  packed  any  of  the  parlia- 
ineii't,  it  had  lieen  a  suspension  of  a  parlia- 
ment flii  it  might  resort  again  to  its  freedom, 
as  is  tlie  law  of  all  nations.  Twisden  eid 
idafif  It  had  been  without  question,  bad 
pot  the  act  been  made  that  it  should  not  be 
vdibsolved,  which  word  is  not  extendable  to  a 
discontiunauce ;  so  it  saith,  no  act  done  or 
to  be  done  shall  dissolve  it,  his  death  is  no 
such  act;  Mallet  and  Foster  ad  idem,  it 
was  only  £o  treat  *  nobiscom/  which  is  meant 
in  the  king's  political  and  personal  capacity, 
and  i»o  determined  by ^  his  death,  whereby 
those  capacities  were  severed,  which  to  do, 
or  siippoiie,  by  any  other,  is  the  greatest  trea- 
son, the  law  making  no  such  distinction :  hut 
*  CO  instante,'  that  one  dieth  the  other  is  king. 
Eitlier  House  may  commit  treason,  though 
the  parliament,  vi%,  king,  lords,  and  coiu- 
moos  cannot.  Twi&den  n  buked  the  abomiu- 
ablddiftiiuction  of  theking's  capacity;  and  *  per 
'  Curiam,'  the  endeavouring  to  keep  the  kmg 
out,  though  he  be  not  in  possession,  is  trea- 
son ;  and  counsel,  by  Twisden,  is  not  to  be 
allowed  in  things  that  tend  lo  >ubvert  funda- 
mentals, as  Story's  Case.  / 

i<  Sir  Henry  cited  VVesim.  2,  cap.  81,  that  he 
ought  to  \vdve  a  hill  of  exc<rption  sealed  by 
the  Court,  and  the  indictment  to  that  emi 
read  in  Latin,  which  the  Court  denied,  as  a 
tiling  unreasonable,  tlie  statute  not  ex  lend- 
ing to  any  indictment,  by  Glyn  the  king's 
Serjeant,  for  this  is  no  supersedeas ;  but  that 

'  judgment  and  execution  may  be  had  not- 
withstanding, and  so  this  would  be  to  no  pur- 
pose, and  no  gaol-delivery  would  ever  be  if 
4t  Should  be  allowed.  But  by  &ir  Henry 
Vane,  the  parliament  have declnrtd  that  exe- 
cution should  be  remitted  in  case  j^idgraent 
pas^ttth  :  wiiich  petition  of  the  housf  9,  and 

fraut  of  the  king,  were  read.  Windham, 
)id  the  prisoner  not  understand  English,  it 
ought  to  be  read  in  Latin ;  but  no  copy  of 
the  indictment  was  ei-er  delivered  in  Latin 
or  hiigliah.  Twisden,  as  the  rest,  delivered 
his  opmitin,  thnt  a  bill  of  exception  is  noi 
^vitliia  the  "statute,  nor  ever  heard  of;  and 
at  common  law  this  bill  lieth  in  no  case. 
The  chief  justice  having  given  judgment,, 
tlerlared  that  the  petitioii  of  the  houses, 
y/as  not  to  be  allowed  bv  the"  king,  in  case 
the  prisoner  were  oh^iinate,  as  i  e  had  been 
in  broaching  ill  documents  and  fund.imentals. 
Q.  Lambert  excepted  to  the  indictment  that 
he  was  named  .without  addition,  which  was 
mistaken.  And  so  the  court  gave  judgment, 
^d  declared  him  more  capable  of  the  bene- 
^  qf  the  houses  petition  than  sir  Henry 


Vane»,  by  his  fair  carriage  :  And  sir  Henry 
Vane  soon  after  was  beheaded  on  Tower-hill^ 
and  Lambert  sent  to  Gersey."  Keble. 
Of  this  Case  of  sir  Henry  Vane  some  considera- 
tion was  had  in  the  controversy  which  was 
excited  by  lord  RussclKs  Case,  a.  d.  1683. 
Sec  tlie  cfiflcrent  articles  subjoined  lo  his 
Trial  in  this  Collection.  See  also  a  Note  to 
the  Case  of  Andcrton,  a.  d.  1698,  infra.} 

Sir  Henry  Vane  beinj'  committed  for  High 
Treason,  bad  prepared  the  following  Argument 
for  his  Defence,  before  he  knew  how  the  In- 
dictment would  belaid. 

» 

His  intended  Argument,       / 

The  Offence  objected  against  me,  is  levying 
War,  within  the  Statute  25  Ed.  8.  and  by  conse- 
quence, a  most  high  and  great  failer  in  the  duty 
which  the  subject,  according  to  the  laws  of 
England,  stands  obliged  to  perform,  in  relatioo 
to  the  Imperial  crown  and  Sovereign  power  of 
England. 

The  crime,  if  it  prove  any,  must  needs  be 
very  great,  considering  the  circumstances  with 
which  it  hath  been  accom|>anied  :  for  it  relates 
to,  and  takes  in  a  series  of  public  action,  of 
above  ?0  years  continuance.  It  took  its  rise 
and  had  its  root  in  the  being,  authority,  judg- 
ment, resolutions,  votes,  and  orders  ol  a  par- 
liament, and  that,  a  parliament  not  only  autlio* 
rized  and  commissioned  in  the  ordinary  and 
customary  way,  by  his  majesty's  writ  of  sum- 
mons, and  the  peoples  election  and  deputation, 
subject  to  adjournment,  discontinuance,  aiid 
dissolution,  at  the  king's  will ;  but  which,  by 
txpress  act  of  parliament,  was  constituted  in 
its  continuance  and  exertjise  of  its  power,  ffee 
from  that  subjection,  and  made  therein  wholly 
to  depend  upon  their  own  will  to  be  declared 
in  an  act  tif  parliament,  to  he  passed  for  that  pur- 
pose, V,  hen  they  should  see  cause.  To  speak 
plainly  and  clearly  in  this  matter ;  That  which 
is  endeavoured  to  be  made  a  crime  and  an  of- 
fence of  such  an  high  nature  in  my  person,' is 
no  other  than  the  necef-sary  and  unavoidable 
actings  of  the  representative  body  of  the  king- 
dom, for  the  preservation  of  the  good  people 
thereof  in  their  allegiance  and  duty  to  God  antl 
his  law,  as  also  from  the  imminent  dtmgers  and 
destruction  threatened  ^hem,  from  God's  and 
their  own  enemies. 

This  made  both  Houses  in  their  Remon- 
^strance.  May  26,  J 642,  protest,  if  the  ma- 
lignant spirits  about  the  king  should  ever  force 
or  necessitate  them  to  defend  their  religion, 
the  kingdom,  the  privileges  of  parliament,  ami 
the  rights  and  liberties  of  the  subjects,  with 
their  swords ;  the  blond  and  destruction  that 
should  ensue  thereupon,  must  be  wholly  case 
upon  their  account,  God  and  their  own  con- 
sciences telling  them,  that  they  were  clear ; 
and  would  not  doubt,  but  that  God  and  the 
whole  world  would  clear  them  therein.* 

In  his  majesty's  Answer  to  the  Declaratioi\ 

_  < 

•?  See  «  Cobb.  Pari.  Hist.  1597. 
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rf  the  two  Hooies^  May  -19,   1642,  he  ac- 
kBo«to«%etb  his  p;oing'mto  the  House  of  Com- 
BOSS  to  demand    the  five  members,  was  an 
owr .•    And  that  was  it,  which  gave  the  par- 
IbbpbC  the  first  cause  to  pat  themselves  in  a 
poAre  of  defence,  bj  tlieir  own  power  and  au- 
tiioncv,  in  commanding  the  Trained- Bands  of 
tktOtj  of  London  to  guard  and  •secure  them 
tibB  violence,   in  the  discharse  of  their  trust 
isd  dsry,  as  the  two  Houses  of  Parliament  ap- 
pOBted  by  act,  to  continue,  as  above-mentioned. 
The  next   cause   was,  bis  majesty^  raising 
Forces  at  York,   (under  pretence  of  a  guard) 
njncssed  in  the  humble  Petition  of  the  Lords 
and  Commons,  May  23,  1C42,t  wherein  they 
beseedi  bis  majesty  to  disband  all  such  forces, 
wi  desist  from  anj  further  designs  ^f  that  na« 
care,  otherwise  they   should  hold  themselves 
bcMsd  in  duty  towards  God,  and  the  trust  re- 
posed in  theai   bv  the  people,  and  the  funda- 
■aical  laws  an<f   constitutions  of  this  kiiig- 
^Mi,  to  employ    their  care  and   utmost  power 
D  secare  the  parliament,  and  preserve  the  peace 
ad  (jDiet  of  the  kingdom. 

May^,  1642,  The  two  Houses  of  parliament 
^aietheirjacigment,  in  these  votes.  1.  "  That 
It  appears,  that  the  king  (seduced  by  wicked 
e(»ase!s)  intends  to  make  war  against  the  par- 
favaent,  who  in  all  their  consultations  and  ac- 
toas  bare  proposed  no  other  end  to  themselves 
bat  the  care  of  his  kingdoms,  and  the  perform- 
mct  of  aU  daty  and  loyalty  to  his  person.  3. 
That  whensoever  the  king  maketh  war  upon 
eke  parliament,  it  is  a  breach  of  trust  reposed 
ia  Inm  by  his  people^  contrary  to  his  oath, 
aad  tending  to  the  dissolution  of  this  govern- 
seat.  S.  That  whosoever  shall  serve  or  assist 
ttrn  in  sach  wars,  are  traitors  by  the  funda- 
Beatal  laws  of  this  kingdom,  and  have  been  so 
adfadged  by  two  acts  of  parliament,  and  ought 
GO  nffer  as  traitors." 

Die  Jovis,  Octob.  8,  164«,t  in  the  Tnstrnc- 
tises  agreed  upon  by  the  Lords  and  Commons 
about  the  Militia,  they  declare,  "  That  the  king 
(sedaced  by  wicked  counsel)  bath  raised  NVar 
against  the  parliament,  and  other  his  good  sub- 
jects.*' 

And  by  the  Judgment  and  Resolution  of 
both  Houses,  bearing  date  Aug.  13, 1640,  npoti 
soasion  of  his  majesty's  Proclamation  for  siip- 
pressiag  the  present  Rebellion,  under  the  com? 
■and  of  Robert  earl  of  Essex,  they  do  unani- 
aoosly  publish  and  declare,  **  That  all  they 
who  have  advised,  declared,  abetted,  or  coon- 
■eaanced,  or  hereafter  shall  abet  and  counte- 
■ance  the  said  Proclamation,  are  traitors  and 
Bemies  to  God,  tlie  king  atid  kingdom,  and 
^ty  of  the  highest  degree  of  treason  fhat  can 
W  committed  against  the  king  anil  kingdom,  as 
i&at  which  invites  his  majesty's  subjects  to  de- 
aioy  his  parliament,  and  good  people,  by  a 
dvil  war;  and  by  that  means,  to  bring  ruin, 
owlbsion,  and  perpetual  slavery  upon  the  sur- 
liffigg  part  of  a  then  wretched  kingdom." 

*  See  9  Cobb.  Pari.  Hist.  p.  1280. 
t  Ibid,  p/194^.  t  Ibid.  p.  124^. 


The  Law  is  acknowledged  by  the  king,  to  be 
the  only  Rule,  by  which  the  people  can  be  justly 
governed  ;  and  that,  as  it  is  his  duty,  so  it  shall 
be  his  perpetual,  vigilant  care,  to  see  to  it : 
therefore  he  will  not  suffer  either  or  both  Houses 
by  their  votes,  without  or  ngiiinst  his  coni 
sent,  to  enjoin  any  thing  that  is  forbidden  by 
the  jaw,  or  to  forbid  any  thing  that  is  enjoined 
by  the  law. 

The  king  does  assert  in  his  Answer  to  the 
Houses'  Petition,  May  23,  1642,  "  That  he 
is  a  p9rt  of  the  parliament,  which  they  take 
upon  them  to  defend  aad  secure ;  and  th^t 
his  prerogative  is  a  part  of,  and  a  defence  to 
the  laws  of  the.  land." 

In  the  Remonstrance  of  both  Houses,  (May 
26,  1642)  they  do  assert ;  '*  that  if  they  hav'e 
mode  any  precedents  this  parhameot  they  have 
made  them  for  posterity,  upon  the  same  or 
better  grounds  of  reason  and  law,  than  those 
were,  upon  which  their  predecessors  made  any 
for  them ;  and  do  say  that  as  soi^ie  precedent, 
ought  not  to  be  rules  for  them  to  follow,  so  noiie 
can  be  Iknits  to  bound  their  proceedings,  which 
may  and  must  vary,  according  to  the  dtfierent 
condition  of  times."  And  for  the  particulars 
with  which  they  were  charged,  of  setting  forth " 
Declarations  to  the  people  who  have  chosen 
and  intrusted  them  with  all  that  is  dearest  to ' 
them,  if  there  be  no  example  for  it  in  former 
times,  They  say,  "  it  is  because  there  never 
were  such  monsters  before,  that-  attempted  to 
disaffect  the  people  towards  a  parliament." 

They  further  say ;  "  His  majesty's  towns  are 
no  more  his  care  than  his  kmgdom,  nor  his 
kingdom  than  his  people,  who  are  not  so  his ' 
own  that  he  hath  absolute  power  over  them,  or 
in  them,  as  in  his  proper  goods  and  estate;  but 
fiduciary,  for  the  kingdom,  and  in  the  para- 
mount right  of  the  kingdom.  They  also  ac-  ' 
knowledge  the  law  to  be  the  safeguard  and  cus- 
tody of  nil  public  and  private  interests.  Tlicy 
also  hold  it  fi[t,  to  declare  unto  the  kingdom, 
(whose  honour  and  interest  is  so  much  con- 
cerned in  it)  what  is  the  privilege  of  the  great ' 
council  of  parliament,  herein ;  and  what  is  the 
obligation  that  lies  upon  the  kings  of  this  realm, 
as  to  the  passing  such  bills  as  are  tiered  to 
them  by  both  Houses,  in  the  name,  and  for  the 
good  of  the  whole  kingdom,  wher^unto  they 
stand  engaged,  both  in  Conscience  and  Justice 
10  give  their  royal  assent.  '* 

First,  In  Conscience;  in  respect  of  theOatl^ 
that  is,  or  ought  to  be  taken  by  them  at  their 
coronation,  as  well  to  confirm  by  their  roykl 
assent  all  such  good"  laws  as  the  people  shall 
chuse,  (whereby  to  remedy  such  inconveni- 
encies  as  the  kingdom  may  suffer)  as  to  keep 
and  protect  the  laws  already  in  being.  The 
form  of  the  Oath  is  upon  record,  and  asserted 
by  Books  of  nood  auth<»rity.  Unto  it  relation 
is  had,  25  £d.  5,  entitled,  '<  The  Statute  of 
Provisom  of  Benefices." 

Hereupon,  the  said  Commons  prayed  ottr 
said  lord  the  kin^,  (saitb  the  right  of  the  crown 
of  England,  and  the  law  of  the  said  realm,  is 
such,  that  upon  the  mischiefs  and  damage^ 
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wbicb  bappeo  to  this  realia,  be  ougbt  and  b 
bouad  bjr  bis  oatb,  with  the  accord  df  his  peo- 
ple in  parliament,  to  make  remedy  and  law,  for 
the  removiag  thereof)  That  it  may  please  him 
to  ordain  remedy. 

This  right  thus  claimed  by  the  I/>rds  end 
Commons,  the  king  doth  ^ot  deny,  in  his  An- 
swer therennto. 

Secondly,  In  Justice  tlie  kings  are  obliged 
as  well  as  m  Conscience,  io  respect  of  the  trost 
reposed  in  them,  to  preserve  tbe  kingdom  by 
the  making  of  new  laws,  where  there  shall  be 
need,  as  well  as  by  observing  of  laws  already 
made;  a  kingdom  being  many  times  as  much 
exposed  to  ruin  for  want  of  a  new  law,  as  by 
the  violation  of  those  that  are  in  being. 

This  is  a  most  clear  rigbt,  not  to  be  denied, 
but  to  be  as  due  from  bis  majesty  to  his  people, 
as  his  protection.  Id  all  laws  framed  by  bodi 
houses,  as  Petitions  of  Bi(|ht,  they  have  taken 
themselves  to  be  so  far  judges  of  the  rights 
claimed  by  them,  That  when  the  king's  Answer 
hath  not  been  in  every  point  fully  according  to 
their  desire,  they  have  still  insisted  upon  weir 
claim,  and  never  ^iven  it  over,  till  the  Answer 
hath  been  accordmg  to  their  demand,  as  was 
done  in  the  late  Petition  of  Right  $  Caroli*. 

This  shews,  the  two  booses  of  parliament 
a^e  judge  between  the  king  and  people  in  ques- 
tion of  ni^t,  as  in  tbe  case  also  of  Ship  Money  f 
and  other  illegal  taies ;  and  if  so,  why  should 
they  not  also  be  judge  in  the  cases  of  thie  com- 
mon good  and  necessity  of  the  kingdom,  where- 
in the  kingdom  hath  as  clear  a  right  to  have  the 
benefit  and  remedy  of  the  law,  as  in  any  other 
■uuter,  saving  pardon  and  grants  of  favour?  - 

Tbe  Malignant  party,  are  tbey,  that  not  only 
neglect  and  despise,  but  labour  to  undermine 
the  law,  uader  colour  of  maintaining  it.  Th^y 
endeavour  to  destroy  the  foui>tain  and  con- 
servators of  the  law.  the  Parliament.  Thpy 
make  other  judges  of  the  law,  than  what  the 
law  hath  appointed.  They  set  up  other  rules 
for  themselves  to  walk  by,  than  such  as  are  ac- 
cording to  law ;  and  di9pense  with  the  subjects 
obedience,  to  that  which  the  law  calls  authority, 
and  to  tlieir  determinations  and  resolutions,  te 
wliom  the  judgment  doth  appertain  by  law  : 
Yea,  though  but  private  persons,  tbey  make 
the  law  tu  be  cheir  rule,  according  to  their  own 
nnderstandiog  only,  contrary  to  the  judgment 
(sf  those  that  are  the  competent  judges  thereof. 

The  king  asserts,  That  the  act  of  sir  John 
Uotham  was  levying  war  against  the  king,  by 
the  le^terof  the  statute  95  £d.  3,  cap,  S. 

The  Houses  sute  the  case,  and  deny  it  to  be 
within  that  statute ;  saying,  If  tbe  letter  of  that 
statute  be  thought  ta  import  this;  That  no  war 
can  he  levied  against  the  king,  but  what  b  di- 
rected and  intended  against  his  person;  Or, 
that  every  levying  of  forces  for  the  defence  of 
th«  king's  authority,  and  of  bis  kingdom,  against 
the^  personal  commands  of  the  king,  opposed 
■a ■-   *'N- ^  t   ■■■-■'  ■-     ■■  -      ■    ■ 

*  See  S  Cobbett's  Pari.  Hist.  374. 

t  See  No.  147,  vol.  3,  p.  8d5  of  this  Collec 
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thereunto,  (though  accompanied  with  bis  pire* 
sence)  is  treason  or  levymg  war  against  thm 
king ;  Such  interpretation  is  very  far  from  th« 
sense  of  that  statute,  and  so  much  the  statute 
itself  speaks,  besides  the  authority  of  Book* 
Cases.  For  if  the  clause  of  levying  war  had 
been  meant  only  against  the  king's  person, 
what  need  had  there  been  thereof,  alter  thm 
other  branch  in  tlie  same  statute^,  of  compass- 
ing the  king's  death,  whicli  would  necessarily 
have  implied  this?  And  because  the  former 
doth  imply  this,  it  seems  not  at  all  to  be  in- 
tended, at  least,  not  chiefly  in  the  latter  liranch^ 
but  the  levying  war  against  bis  laws  and  autho- 
rity; and  such«  levying  war,  though  not  against 
his  person,  is  a  levying  war  against  the  king ; 
whereas  tlie  levying  of  force  against  his  per- 
sonal, commands,  though  accompanied  with  bia 
presence,  and  not  against  his  law6  and  autho- 
rity, but  ill  the  maintenance  thereof,  is  no  levy« 
ing  of  war  against  the  king,  bat  for  him,  especi- 
ally in  k  time  of  so  many  successive  plots  and 
designs  of  force  against  the  parliament  and 
kingdom,  of  probable  invasion  from  abroad, 
and  of  so  great  distance  and  alienation  of  his 
majesty's  affections  from  his  parliament  and 
people,  and  of  the  particular  danger  of  the 
plade  and  magazine  of  Hullj^  of  which  the  two 
Houses  sitting,  are  tbe  most  proper  judges. 

In  proclaiming  sir  John  vUbtbam,  Traitor, 
they  say.  The  breach  of  tbe  privilege  of  pariiar* 
raent  was  verv  clear,  and  tbe  subversion  of  tlie 
subjects  common  right.  For  though  the  privi- 
leges of  parliament  extend  not  to  these  cases, 
mentioned  in  the  Declaration  of  Treascin,  Fe- 
lony, and  breach  of  the  peace,  so  as  to  exempt 
the  members  of  parliament  from  punishment,  or 
from  all  manner  of  process  and  trial,  yet  it  doth 
privilege  them  in  the  way  and  method  of  their 
trial  and  punibhment,  and  that  the  parliament 
should  first  have  the  cause  brought  before  tiiem, 
that  tliey  may  jodgc  of  tlie  fact,  and  of  the 
grounds  of  their  accusation,  and  how  far  forth 
the  manner  of  tbeir  trial  muy  or  may  not  con* 
cem  the  privilege  of  parliaments  otherwise. 
Under  this  pretext,  the  privilege  of  parliament 
in  this  matter,  may  be  so  essentially  broken,  as 
thereby  the  very  being  of  pari;:iments  may  be 
destroyed.  Neither  doth  the  sitting  of  a  par* 
liament,  suspend  all  or  any  law,  in  maintaining 
that  law,  which  upholds  the  privilege  of  parlia* 
ment,  which  upholds  the  parliament,  which  up- 
holds the  kingdom. 

They  furtl^  assert ;  That  in  some  sense, 
they  acknowledge  the  king  to  be  the  only  per- 
son, ag^st  whom  treason  can  be  committed, 
that  is,  as  he  is  king,  and  tbnt  treason  which  ia 
against  the  kingdom,  is  more  against  the  king, 
than  that  which  is  against  his  persoa,  because 
he  is  king :  for  treason  is  not  treason,  as  it  ia 
against  bun  as  a  man,  but  as  a  man  that  ia  e 
kmg,  and  as  be  bath,  and  stands  in  that  relatioa 
to  the  kingdom,  intrusted  with  the  kiiigfltMii^ 
and  discharging  that  trust. 

They^  also  avow.  That  there  can  be  no  com- 
petent  judge  of  this  or  any  Che  like  case,  but  a 
PariiesMOt;  and  do  s»^  tfait  if  the  wicked 
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vbonc^fae  king  could  master  this  pariia- 
bj  force,  they  would  hold  up  the  lane 
po«er  to  depriTe  as  of  all  p^liameots,  which 
Vf  liie  groaad  and  pittsr  of  the  tabject's  liberty, 
and  that  which  ooly  maketh  England  a  firee 


The  Ordcra  ckf  the  two  Houses  carrj  in  theas 
law  £»r  their  liauta,  and  the  safety  ot  the  land 
me  their  eod.     Thb  makes  ibem  not  doubt  hot 
iU  hia  majesty's  good  8ub}ecu  will  yield  obe- 
JmmK  to  his  aaeiesty^a  autherity,  signified  there- 
ia  by  both  Houses  of  Parliament :    for  whose 
fnoosragienMoty  ^d  that  they  may  know  their 
doty  in  ouatiMa  of  that  nature,  and  upon  how 
Mce  a^ood  they  go,  th^t  foUow  the  judgment 
af  pariMBseot  for  tlwir  goide ;  They  alledge  the 
nve  aseaning  andgfouod  of  that  ttalute,  11 
Haau  7,  cap.  1,  printed  at  laige  in  his  majesty's 
Uessage,  May  4;   This  statute  provides,  that 
thai  attead  apon  the  king  and  do  him 
service,  shall  be  attainted,  or  forfeit  aiiy 
_^— -What  was  the  scope  of  this  Statute } 
Answ.  To  ptovide,  that  men  should  not  sof* 
ier  as  uaBtota,  for  serTiag  the  king  in  his  wars 
aocoffdi^g  to  the  daty  of  their  aUegiaaoe.    Bat 
if  tiMs  kad  been  aU,  it  had  been  a  very  needled 
and  ridjcidoas  Stataie.    Was  it  then  intended 
(«i  chey  aceA  to  oiake  it^  chat  print  it  with  bis 
mafCKyV  Measage)  that  those  shoald  be  free 
ten  aitt  crime  and  penalty,  that  shoald  follow 
the  kJQg  and  serve  him  in  war,  in  any  case 
wbaioocver,  whether  it  was  for  or  against  the 
kingdom,  or  the  laws  thereof?  Tliat  cannot 
be ;  ier  that  ooald  not  staad  with  the  duty  of 
their  allegi^noe,  whieb  in  the  beginuing  of  this 
StaCBie,  is  expressed  to  be,  <  to  serve  Uie  king 
'  fi»  the  time  being  ia  his  wars,  for  the  defence 
*af  hwi  and   ihe   land/      If  therefore  it  be 
agaiaat  the  laad^  (as  it  mast  be,  if  it  be  against 
the  parliament,  the    representative  body  of 
the  ksB^[i]fni)  it  is  a  decbuag  fit>m  tke  duty  of 
aMsgiaace,  whieli  diia  stattite  supposes  may  be 
daee^  tluni^  men  shoald  follow  the  king's 
persOB  in  cl^  war.    Otherwise^  tshere  had  beea 
no  need  of  such  a  Proviso  in  the  end  of  the 
Sutate,  tbaft  none  shoald  tnke  benefit  thereby, 
thai  shaaid  decline  from  their  allegiance. 

That  liafcfose  which  is  the  principal  verb 
ia  this,  is,  *  the  serving  of  the  kioc  for  the 

*  time  beiag,'  which  cannot  be  meant  oi  a  Per- 
kia  Warbcck,,  or  any  that  shoald  call  himself 
king,  hot  sach  a  anv,  as  (whatever  his  title 
might  prove,  either  in  himself  or  in  his  ances- 
tOB^  ahoaki  be  leceived  and  acknowledged  for 
saehy  by  die  kingdom,  Ae  conscat  whereof 
cannot  be  discerned  bot  by  parliament ;  ibc 
aet  whetaof  is  the  act  of  the  whole  kingdom, 
fay  the  penoaal  soffiraKe  of  the'  peers,  and  the 
if  legale  caasent  e£  the  Commons  of  Bnglandv 
Ilea,  ffk  theittfon»,w  wise  prince,  to  clear  this 
matter  al  cooiesr,  happeniaf  between  kings  de 
>f|)r  ami  khiita  dtjuf^  piocored  this  Statote  to 

ha  made,  *  Tims  none  sMi  be  accobnted  a 

*  tsailor  for  Serviog  in  bis  wafs,  the  king  for  the 
*MMbsiBg;'  that  iSy  far  the  present  allowed 
aBdivoeivcd:ti9itbe  pariiameat  if»  befaatf  of  the 
Ul^aia.    Aa#  sm  it  i»  tndy.siig(«tf«d  iaibt 


preamble  of  the  Stattite ;  il  is  net  snreeable  to 
reason  or  cooseienoe  that  it  should. be  other«> 
wise,  seeing  men  should  be  put  upon  an  im- 
possibility of  knowing  their  duty,  if  the  judg^ 
ment  of  the  highest  court  should  not  be  a  ruki 
to  guide  them*  And  if  the  judgment  thereof 
is  to  be  followed,  when  the  Question  is,  Wha 
is  king  ? '  much  more,  when  the  Question  is, 
What  is  the  best  service  of  the  king  and  king- 
dom ?  Those  therefore  that  shall  gnide  them* 
selves  by  the  judgment  of  parliament,  ought 
(wliatever  happen)  to  be  secure  and  free  from 
all  account  and  penalties,  upon  the  gireaad  aad 
equity  of  this  Statute. 

To  make  the  parliament  couatenancers  of 
treason,  they  say,  is  enough  to  have  dissolved 
all  the  bands  of  service  and  confidence  between 
bis  majesty  and  his  narliament,  of  whom  the 
law  says,  a  dishonourktble  thing  ought  not  to  be 
imagined. 

I^is  conclusion  then  is  a  clear  result  from 
what  hath  been  argued ;  That  in  all  caseil  of 
such  difficulty  and  unusnalness,  happening  by 
the  over-ruling  providence  of  God,  as  render 
it  impossible  for  the  subject  to  know  his  dut^ 
by  any  known  law  or  certain  rule  extant,  his 
relying  then  upon  the  judgment  and  reason  of 
the  whole  realm,  declared  by  their  reprfesen-* 
tative  body  in  parliament,  then  sitting,  and  ad- 
hering thereto,  and  pursuing  thereof,  (though 
the  same  afterwards  be  by  succeeding  parlia* 
ments,  judged  erroneous,  foctious  and  unjust) 
is  most  agreeable  to  ripht  reason  and  good  con- 
science ;  and  in  so  doing,  all  persons  are  to  be 
(ree  and  secure  from  all  account  and  penalties 
not  only  upon  the  ground  and  equity  of  that 
Statute,  11  Hen.  7.  but  according  to  all  rules 
of  justice,  natural  or  moral. 

Afterwords,  in  Easter  Term,  Sir  Henry  Vant 
was  indicted  of  High-Treason,  before  the  Mid- 
dlesex Grand*Jury ;  and  the  Bill  being  found 
by  them,  he  was  upon  Monday  the  Snd  of  Jnna 
in  Trinity  Term,  arraigned  to  this  effect ; 

*  That  yen,  as  a  folse  Traitor  against  his  most 
^  excellent  majesty  king  Charles  the  2nd,  your 
'  supreme  and  natural  lord,  not  having  the  fear 

*  of  God  before  your  eyes,  and  withdrawing 
'  that  your  duty  and  allegiance,  which  a  true 
'  sabject  ought  to  have  and  bear  to  our  said 
'  liege  and  sovereign  lord,  the  13th  of  May,  in 

*  tl;e  11th  year  of  our  said  sovier^ign  lord  the 
'  king,  at  Ae  parish  of  St.  Martin  in  the  Fields, 
'  il  the  connty  of  Middlesea,  did  compass  and 

<  imagine*  the  death  of  our  said  sovereign  lord 
'  the  king,  and  .the  ancient  frame  of  govern* 

<  ment  of  this  realm  totally  to  subvert,  and 
'  keep  out  our  said  sovereign  lord  from  the 
'  exercise  of  his  regal  government.    And  the 

*  same  tlie  better  to  effect,  the  said  sir  Hf^nrj 

*  Vane,  the  said  ISth  day  of  May,  in  the  said 
'  11th  year,  9ec.  at  St.  Martin's  aforesaid,  to* 

*  gether  with  other  fklse  Traitors,  to  the  joreti 
'  unkncmn,  did  traitorously  and  maliciously  as^ 

-     -  "-  -  ■  ■  -fl -■■...  m _,^A..M-t. 

*  See  tlie  Note  to  the  Case  of  the  Regieideif 
ante,  vol.  5,  p«  07S. 
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*  sembte  and  sit  together,  and  then  and  there 
'  consulted  to  bring  the  king  unto  destruction, 
'  and  to  hold  hina  out  from  the  exercise  of  his 
'  regal  authority,  and  then  and  there  usurped 

<  the  government,  and   appointed  officers,  to 

<  wit,  colonels  and  captains  of  a  certain  army, 
^  raised  against  the  king ;  against  the  peace  of 
'  our  »overei8;n  lord  the  king,  his  crown  and 
'  dignity,  and  contrary  to  the  form  of  the  sta- 
'  tute  in  that  case  made  and  provided.     And 

*  the  better  to  eflfect  this,  the  dOth  of  December, 

*  in  the  said  11th  year,  with  a  multitude,  to  the 
■  number  of  a  thousand  persons,  to  the  jurors 
'  unknown,  in  warlike  manner  assembleii,  and 

*  arrayed  with  guns,  trumpets j  drunks,  &c.  did 
'  levy  war  against  the  peace,  &c.  and  contrary 

<  to  the  form  of  a  statute.' 

Which  being  read,  he  prayed  to  have  it  read 
a  second  time,  which  was  granted  him.  He 
then  prayed  to  have  it  read  in  Latin,  which  all 
Ihe  cour^  denied,  *  and  Keeling  the  king's  Ser- 
jeant said.  That  though  all  pleas  aid  entries  are 
set  down  on  record  in  Latin,  yet  ilie  agitations 
of  causes  in  court,  ought  to  be  in  English. 

The  prisoner  moved  several  exceptions  to  the 
Indictment,  as  that  the  25  K.  3.  is  not  pursued : 
that  he  had  levied  no  such  force  as  amount- 
ed to  a  levying  of  war;  Also  the  place  in 
Which  persons  xvitli  whom,  are  both  uncertain  ; 
and  the  particular  acts  of  levyinu  war  being 
not  set  forth,  he  tliought  thcref<n'e  the  indict:- 
ment  was  insufficient.  Also  he  said,  Here  is 
a  long  time  of  action  for  which  I  am  charged, 
and  I  may  be  concerned  for  what  I  acted  us  a 
taicniber  in  that  So^  ereign  Court  of  Parliament, 
and  if  any  tiling  concerns  the  jurisdiction  of 
that  court,  I  ought  not  lo  be  judged  here.  At 
which  the  Court  and  King's  Counsel  took  great 
ofiertce. 

He  said  also,  There  hath  been  an  Act  of  ge- 
neral Pardon  since  that  time,  whereby  all  trea- 
sons are  put  in  utter  oblivion ;  and  though  sir 
Henry  Vane  were  excepted,  yet  none  consent 
that  he  was  that  sir  Henry  Vane.  But  the 
King's  Counsel  said,  If  he  would  plead  thai 
{)lea,  they  would  join  that  issue  with  him,  if  he 
bleased ;  which,  if  it  should  be  found  against 
faim,  it  would  be  too  late  to  plead  not  guilty. 

But  the  Court  said,  In  favour  of  life  a  man 
may  plead  a  double  plea,  and  give  in  his  ex- 
ception^ and  plead  over  to  the  felony  or  treason 
Not-guilty. 

But  as  to  the  exceptions  taken  to  the  In- 
dictment, they  give  little  heed  to  them,  but 
pressed  hin)  to  plead  <ir  confess. 

Whereupon  he  pleaded  Not  Guilty;  and 
bad  four  days,  to  wit  till  Friday  next,  for  bis 
trial. 

»■  ■  I       ■  ■  ■  ,     ,  Mil 

*In  Cbamock's  Case,  a.  I).  1696,  in/ra,at  the 
|^ris<>ner*t  reqneat  the  ludictmeni  in  Lntin  was 
xeud  over  to  him  twice.  See  the  Case  infra. 
After  Vane*s  conviction  the  King*s  counsel  con- 
tented that  the  Indictment  io  Latin  might  be 
read  to  him.  6 


Memorandums  for  and  towards  my  Defence, 

Upon  hearing  the  Indictment  read,  and  befoM 

Pleading. 

Firsts  to  lay  before  the  court  the  impesubilitj 
that  he  humbly  conceives  is  already  in  view,  as  to 
the  having  any  such  indifferent  and  equal  trial,  as 
the  law  intends  him,  and  doth  require  and  conH 
n\and  on  the  behalf  of  all  the  free  people  of 
England.  The  rise  for  this  conception  he  takes 
from  what  hath  been  already  done  in  relation 
to  the  prisoner  himself,  upheard,  unexamined 
and  yet  kept  close  prisoner  for  neaf  two  whole 
years.  This  he  shall  leave  to  the  judgment 
of  the  court,  after  that  he  hath  made  known  tlie 
particulars  thereof  unto  thero^  as  necessary  to 
precede  the  thing  demanded  of  him,  in  pleading 
Guilty,  or  Not  Guilty. 

Secondly,  what  is  the  indtflferency  which 
the  law  requires  and  appoints  throughout,  aa 
well  in  matters  that  go  before  the  trial,  as  in^ 
the  proceedings  at  the  trial  itself.  ' 

Before  tlie  trial^  and  in  the  first  step  to  ic^ 
which  is  the  keeping  and  securing  his  person^ 
Magna  Chart  a  is  clear,  and  gives  this  rule, 
cap.  99.     *Nullus  liber  homo  capiatur,'  &c. 

*  No  Freeman  shall  be  taken  or  imprisoned,  or 
'  be  disseised  of  his  freehold  or  liberties,  or  free 
'  customs,  or  be  outlawed  or  exiled,  or  any  other* 
'  wise  destroyed ;  Nor  we  will  not  pass  upon 
'  him,  nor  condemn  him,  but  b^  lawful  judgment 
"of  his  Peers,  or  by  the  law  of  the  land  :  We 

*  %vill  sell  to  no  man,  we  will  not  deny  or  defer 

*  to  any  man  either  justice  or  right.' 

Out  of  this  Chapter,  as  out  of  a  root  (saith 
Sir   Edward  Coke)  do  many  fruitful   branches 
of  the  law  of  England  spring.     It  contains  nine 
branches;  some  whereof  I  shall  insist   upon  in  ~ 
my  case. 

First,  That  no  man  be  taken  or  imprisoned 
but  per.  legem  terre,  that  is,  by  the  common 
law  or  custom  of  England ;  which  words  per 
Ugem  term^  though  put  last,  refer  to  all  the 
precedent  branches. 

Secondly,  The  goods  of  any  offender  cannot 
regularly  be  taken  and  seized  to  the  king's 
use  before  conviction,  nor  be  inventoried,  nor  the 
town  charged  therewith,  belbre  the  owner  be 
indicted  of  record. 

Thirdly,  no  man  sliall  he  exiled  or  banisbed 
ont  of  his  country,  nor  be  in  any  sort  destroyed 
but  by  the  verdict  of  his  Peers. 

Tliis  appears  by  Bracion  and  other  ancient 
writers,  quoted  by  Coke,  in  tlie  third  part  of 
his  Institutes,  fol.  328; 

Upon  the  whole  matter,  saith  Coke,  These 
two  conclusions  are  manifestly  proved,  i.  That 
before  Indictment,  the  goods  or  other  things  of 
any  offender  cannot  be  searched,  inventoried 
or  in  any  sort  seized,  nor  after  indictment^seiz* 
ed,  removed,  or  taken  away^  befire  conviction 
or  attainder.  9dly,  That  the  begieiing  of  the  goods 
or  estate  of  any  delinquent)  accused  or  indict<* 
ed  of  any  treason^  felony^  or  other  offence  before 
he  be  convicted  and  attainted^  isutlerl/  unlaw* 
ful  j  Stati  Ri.  1|  cap«  S* 
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And  besides,  it  maketh  the  prosecation 
apiDSt  tb«  delinquent,  mofe  precipitant,  vio- 
Iflit  and  undue,  tbnn  the  qoiet  and  equal  pro- 
ceeding of  the  law  and  justice  would  permit : 
Or  else,  bj  some  underhand  agreement,  stops 
orfaindenthe  due  couise  of  justice,  and  dia* 
GDBrageth  both  judge,  juror  and  witness  to  do 
theirdntT. 

3rdljr,  The  Judges  are  not  to  give  so 
madias  their  opinion  before  band,  concern- 
ing the  offence,  wbether  it  pmye  that  offence 
in  that  case. 

Cokeio  the  chapter  of  Pettr-Treason,  fol.  29, 
cxprenlj  saith;  <  And  to  che  end  the  trial 
amy  be  the  more  indifferent,  seeinf;  the  safe- 
iTof  the  prisooer  consists  in  the  indifTerency  of 
dbe  court,  the  judges  onebt  not  to  deliver  their 
opmioos  before  hand,  of  any  criminal  case  that 
■ay  come  before  them  judicially/  And  he 
there  cites  Humphrey  Stafford's  case,  that  arch- 
traitor,  in  which  Hassey,  Chief  Justice,  besought 
Bea.  7,  not  to  demand  of  them  their  opinions 
before  hand.  And  in  the  4th  of  his  Institutes 
io  the  chapter  of  tbe  high  court  of  parliament, 
foL  37,  he  fulfy  shews  the  evil  of  asking  the 
jatiges  optnioDs  before  hand. 

Bat  instead  of  this,  Thejudges  being  as^ist- 
aatin  tbe  Lords*  House,  when  all  acts  of  parlia- 
neot  pass  and  whose  advice  is  taken  in  them 
(tf  appears  by  what  is  declared  in  the  said  acts) 
prejodged  by  their  opinions  and  the  opinions  of 
the  parliament  before  hatid,  the  merit  of  the 
cinse  that  now  appears  to  be  put  upon  the  is< 
ne  in  any  trial.  Hereby  the  Judges  arc  render- 
ed ex  parte,  and  the  indifferency  the  law  re- 
<)ans,  unpottible  to  be  afforded. 

Nor  is  this  all ;    bat  by  the  rules  declared  in 

the  Act  of  Indemnity,   all  are  disenabled  to 

pleHlfOr  make  use  of  the  ordinances,  orders 

aod  votes  of  both,  or  either  Houses  of  parlia- 

BienL,  that  may   have   occasion  thereof:  and 

tbea  by  enceptiog  tlie  prisoner  and  his  fellows 

OBt  of  the  said  act,  and  all  benefit  thereby,  a 

door  is  left  open  to  arraie^n,  brini;  to  trial  and 

Httaoce  the  whole  cause  from  the  beginning  to 

the  ending,  in  tbe  person  of  the  prisoner,  and 

at  tbe  same  time,  deprive  him  of  all  means  and 

]ponibiltty  of  justification  and  defence. 

4thly.  It  is  observable  bow  early  hard  mea- 
tore  appeared  in  the  w*ay  «i  herein  the  prisoner 
beaune  excepted  out  of  the  Act  of  Indemnity, 
when  the  Comroonb  his  proper  judges,  declared 
Imb  in  tbetr  thoughts,  not  fit  to  be  cndrngered 
i»  the  point  of  life  ;  yet  under  the  jwdcment 
of  the  Lords,  (that  ought  not  to  judge  com- 
aayaers,  unbrought  before  them  by  the  Com- 
BKMK,  much  less,  in  opposite  judgment  to  the 
Csoimoiis)  the  Commons  were  necessitated  to 
yield,  lest  otherwise  the  Act  of  Indemnity  to 
tbe  whole  nation  should  stop  upon  this  dispute 
aad  essential  difiierence  betvreen  the  two 
hooses;  a  competition,  easily  over-roled  ;  al- 
riioagh  (as  it  proves  by  the  sequel)  that  Act  of 
Jadeainity  is  like  to  become  felo  de  se,  or  a 
deitioyef  of  itself,  if  yonr  lordships  shall  con- 
ceire  yovtselves  ot  liberty,  (riotwithstanding 
that  act)  not  only  to  bring 'ane^vimo  memory 
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upon  the  stage,  the  state  of  all  the  passed  dif- 
lerences,  from  first  to  last,  but  lo  try  and  jud^e 
the  merit  of  them  in  my  person,  and  therein 
call  in  question  the  validity  of  that  whole  act, 
and  mnke  void  the  benefit  intended  by  it,  in 
case  the  war  undertaken  and  mannged  by  both 
or  eithrr  of  the  houses  of  parlinmdnt  bejudgcd 
nnlawful,  and  within  the  statute  of  25  Eda.  3. 
For  this  adjudges  all  the  people  of  England 
morally  guilty  of  the  evil  of  a  sin  and  offence 
a«ainst  the  law  of  nature,  x\'hich  once  done, 
whatever  promised  indemnity  be  granted  for' 
the  present,  the  evil  of  the  action  remains  upon 
record ;  not  only  to  the  infamy  of  the  whole 
people  of  England,  bnt  their  future  danger, 
upon  pretence  they  have  forfeited  the  very  in- 
demnity granted. 

5thly.  The  length  of  time  talien  to  search 
out  matter  against  the  prisoner,  an^  tlie  undua 
practices  and  courses  to  fiud  out  witnesses,  do 
further  evidence  how  unlike  the  prisoner  is  to' 
have  an  equal  and  indifferent  trial.  He  doubts, 
not,  this  will  appear  in  bis  two  years  close  im- 
prisonment, (six  months  whereof  was  banish- 
ment) during  which  time,  he  was  never  so 
much  as  once  examined,  or  had  any  question 
put  to  him,  whereby  he  might  conjecture 
wherefore  he  was  committed  to  prison,  any 
further  than  was  expressed  in  tbe  warrants  of 
commitments. 

Now  these  were  so  general,  that  nothing 
certain  or  particular  could  be  gatliered  out 
of  them.  But  upon  the  received  opinion,  that 
be  was  excepted  out  of  the  act  of  indemnity, 
and  in  the  sense  of  both  houses  a  great  delin- 
qnent,  his  estate  was  attempted  to  be  inven- 
toried, his  rentals  demanded,  his  rents  weie 
actually  seized  in  the  tenants  hands,  and  they 
forbidden  to  pay  them.  His  very  courts  were 
prohibited  by  ofiiccrs  of  great  personages, 
claiming  the  grant  of  the  estate,  and  threatening 
his  officers  from  doing  their  duty.  By  these 
kind  of  undue  proceedings  the  prisoner  had  not 
wherewithal  to  maintain  himself  in  prison;  and 
his  debts  to  the  v.ilue  of  above  10,000/.  were 
undischarged,  either  principal  or  interest.  The 
hopes  of  pri\-ate  lucre  and  profit  hereby,  was 
such  in  the  tenants  and  other  persons,  sought 
out  for  far  and  near,  to  be  witnesses,  that  it  is 
no  wonder  at  last  something  by  way  of  charge 
comes  to  be  exhibited. 

And  as  this  is  the  case  of  the  person  before 
his  appearance  at  this  bar,  willi  respect  to  the 
foresaid  unequal  proceedings  towards  him,  and 
the  great  disadvantages  put  upon  him,  and  all 
these,  as  it  were,  in  a  conriuueJ  series  of  design* 
so,  the  matters  and  things  themselves  with 
which  it  now  uppcars  he  is  charged  in  tha  in- 
dictment, make  his  case  still  very  extrsiordinary 
and  unusual,  involving  him  in  ditYicuUies  that 
are  insuperable,  unless  God's  own  immedidte 
power  do  shew  itself  in  working  his  deliverance.. 

The  things  done,  are  for  many  years  past, 
in  a  time  of  differences  between  king  and  par- 
liament, and  wars  ensuing  thereupon.  Many 
extraordinary  chnn!5»'s  and  revolutions  In  the 
state  and  govertunent  were  necessitated  in" tbe 
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coarae  of  God's  provkieacey  for  wise  and  holy 
ends  of  his  above  the  reach  of  humao  wisdom. 

The  authority  by  which  they  are  done,  is 
prejudgedw  The  Orders,  Votes  and  Resolu- 
tions of  parfiament  are  made  useless,  and  foi^ 
bidden  to  he  produced.  Hereby,  all  manner 
of  defence  is  taken  away  from  the  prisuner ; 
and  that  which  was  done  according  to  law,  as 
die  laws  of  those  times  were,  is  endeavoured  to 
be  made  onlawfnl,  and  so  tlie  persons,  acting 
according  to  such  lawt^  are  brought  to  punish- 
ment. 

The  Judges  (as  hath  been  shewed)  are  fore- 
stalled in  their  judgments,  by  the  declared  sense 
of  parliaments,  i^iven  ex  p0ii  facio.  The  j  urors 
are  put  upon  difficulties  never  known  before, 
for  twelve  commoners  to  judge  the  actions  of 
all  the  Cummoos  of  England,  in  whoa  they  are 
included,  as  to  whose  judgmeut  is  tlie  right,  the 
pne  or  the  other's ;  and  whetlier  their  represen- 
tatives be  trusty. 

The  party  indicted  is  under  an  incapacity 
to  bring  witnesses,  as  wdl  from  the  nature  of 
the  place  wherein  the  things  were  done,  within 
the  walk  of  the  house,  as  ftom  the  shortness  of 
time,  haying  heard  nothing  of  his  chai;ge,  and 
Being  kept  a  close  prisoner,  to  the  Inst  day. 
Hi:»  solicitors  and  persons  imployec)  in  his  law- 
business,  were  also  restrained  from  hiai. 

It  is  also  most  evident,  that  the  matters  for 
which  he  is  questioned,  being  the  product  of  so 
ibaoy  years  agitations  of  parliamentary  coun- 
cils and  arms,  cannot  be  of  a  single  concern, 
nor  be  reputed  as  the  actions  of  a  private  roan, 
done  of  bis  own  head,  nor  tlierefore  come  with- 
in any  of  the  six  classes  of  Treason,  contained 
in  25  Ed.  3. 

It  is  a  case  most  unusual,  and  never  hap* 

I^ening  before  in  this  kingdom  ;  yet  it  is  al- 
edged  in  the  Indictment  to  be  a  levying  war 
within  that  statute,  and  so  comes  to  have  the 
name  of  High-Treason  put  upon  it|  thereby  (if 
possible)  to  deprive  him  of  the  use  and  benent 
of  counsel,  as  also  of  competent  time  to  prepare 
fpr  his  Defence,  and  all  6tting  and  requisite 
means  for  the  clearing  of  his  iaoocenoy.  Unto 
Lhis«  unless .  some  remedy  be  aflbrded  by  the 
justice,  candor  and  favour  of  this  Court,  it  inay 
be  better  for  the  prisoner  (for  ought  he  .yet 
knows)  to  be  immediately  destroyed  by  special 
command  (if  nothing  else  will  satisfy)  within 
any  form  of  law,  as  one  to  whom  quarter,  after 
at  least  two  yeari  cool  blood,  is  thoi^t  fit  to 
be  denied  in  relation  to  the  late  wars.  This 
may  seem  better,  than  under  a  colour  and  form 
of  justice,  to  pretend  to  give  him  the  benefit  of 
the  law  and  toe  king*s  courts,  whose  pan  it  is, 
to  set  free  the  innocent,  upon  an  equal  and  in- 
diiferent  trial  had  before  tliem,  if  their  cause 
will  bear  it :  but  it  is  very  visible  beforehand, 
that  all  possible  means  of  defence  are  taken 
and  withheld  from  him,  and  laws  are  made  ex 
peitJiuciOt  to  forejudge  the  merit  of  the  cause, 
the  partv  being  unheard. 

And  when  he  hath  said  all  this,  that  as  a  ra- 
tional man  does  occur  to  him,  and  is  fit  for  him 
ttf  represent  in  all  humility  to  the  court,  he 
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craves  leave  further  to  add ;  That  ha  stands  at 
this  bar  not  only  ara  man,  and  a  man  cloathed 
with  the  privileges  of  the  most  sovereign  court, 
but  as  a  Christian,  that  hath  fiiitb  and  reliance 
in  God,  through  whose  gracious  and  wise  a(H 
pointment  he  is  brooaht  into  these  circmu- 
stances,  and  unto  this  place  at  this  timOj,  whosa 
will  he  desires  to  be  found  resigned  op  into,  aa^ 
well  in  what  he  now  calls  him  to  safter,  as  in 
what  he  hath  called  him  formerly  to  act,  for 
the  good  of  his  coantry,  and  of  the  people  of 
God  in  it.  Upon  this  bottom  (he  blesses  th^ 
name  of  his  God)  he  is  fearless,  and  knows  th« 
issue  will  be  good,  whatever  it  prove.  God'» 
strength  may  appear  in  the  prisoner's  weak^ 
nets ;  and  tM  more  all  things  carry  the  face  of 
certain  ruin  and  destruction  auto  all  that  it 
near  and  dear  to  him  in  this  world,  the  iaor« 
will  divine  deliverance  and  salvation  apptaf  i 
to  the  niaking  good  of  that  Scripture,  *  That  h* 
*  that  is  content  to  lose  his  liie  in  God's  causa  * 
'  and  way,  shall  save  it,  and  he  that  iosteeri 
'  thereof  eoes  about  to  save  his  life  upon  andiM 
'  terms,  shall  lose  it.' 

Far  be  it  therefore  from  ne,  to  have  kaoW'* 
ingly,  maliciously  or  wittingly  of&nded  the  law, 
rightly  understood  and  «sserted ;  much  leas,  to 
have  done  any  thing  that  is  mttUim  per  sf,  or 
that  is  morally  evil.  This  is  that  I  alU>w  not 
as  I  am  a  man,  and  what  I  desire  witli  stedfast^ 
ness  to  resist^  as  I  am  a  Christian.  If  I  can 
judge  any  thing  of  my  own  case,  The  true  rea* 
son  of  the  present  difficulties  and  straits  I  aaa 
in,  is  because  I  have  desired  to  walk  by  ajast 
and  righteous  rule  in  all  my  actions,  and  not  to 
serve  the  lusts  and  passions  of  men,  but.ha4 
rather  die,  than  wittingly  and  deliberately  sin 
against  God  and  transgress  his  holy  laws,  or 
prefer  my  own  private  interest  before  the  good 
of  the  whole  community  I  relate  ante,  in  the 
kingdom  where  the  lot  of  ny  residence  is  east* 

Ftitiay,  June  6, 1662. 

On  this  day,  the  Sheriff  returned  forty-eicht 
firceholders  of  the  county  of  Middlesex.  After 
thirty-tWo  were  challenged  by  the  prisoner,  he 
bad  a  jury  of  twelve  men  sworn;  to  wit,  sir 
Williani  Koberts,  jun.  sir  Christopher  Abdy, 
John  Stone,  Henry  Carter,  John  Leech,  IXiaiel 
Cole,  Daniel  6kt>wae,  Thomas  Cfaelsani,  Thonae 
Pitts,  Thomas  Upman,  Andrew  Bent,  and  Will* 
ham  Smith. 

Attorney  Gener^  (Sir  Geoffry  Palmer.) 
The  Indictment  is, '  For  traitorously  imamaiag 
'  and  intending,  Stc,  the  death  of  the  aing/ 
This  very  imagination  and  compaasing,  &c.  ie 
treason.  Yet  torasmuoli  as  the  inteatiooa  of 
the  heart  are  secret,  the  law  cannot  take  no* 
tice  of  them,  till  they  are  declared  by  Oveft* 
Act.  Therefore  we  shall  give  in  evidence, 
That  for  accomplishing  of  these  intentions,  the 
prisoner  sat  with  others  in  several  Councils^  oc 
rather  confederacies,  incroached  the  govein<* 
ment,  levied  forces,  appointed  officcie,  and  at 
last  levied  open  and  actual  war,  in  the  bead  of 
a  regiment.  If  any  of  these  crimes  be  proved^ 
it  is  sttfficieat  to  make  hia  gaiky  within  thit 
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bdictnieiit.     And  the  open  )ev  jing  of  war,  and 
appearing  in  the  head  of  a  rrgiment,  is  not  only , 
a  treason  of  kaeii,  bat  an  evidence  of  all  those 
other  treasona  he  stands  charged  with  in  the 
Indictment. 

Tbeie  things  happening  before  tlie  Act  of 
OfaimoB,  you  iriti  tat^e  notice  of  that  act ;  and 
that  theprisooer  being  excepted  bj  name  from 
the  benefit  of  that  pardon,  though  be  be 
cbafgeaUe  Ibr  anv  crime  of  treason  since  the 
besoming  of  the  late  war,  yet  we  shall  confine 
the  lacts  of  which  we  charge  him,  to  the  Migo 
of  his  DOW  mai«sty. 

Aiter  the  Honse  had  voted  the  late  kiogfs 
Concessions  in  the  Isle  of  Wight  to  be  9  good 
Ofooad  fijr  Peace,  many  of  the  members  were 
i^  ont  by  force,  others  tnmed  out ;  the  peers 
laid  aside,  and  at  last  the  king  murdered.  The 
fim  thing  then  that  we  shall  lay  to  the  charge 
of  tbe  prisoner,  is.  That  that  very  day  wherem 
dint  horrid  act  was  committed,  we  fiad  his  hand 
and  seal  to  a  Warrant  to  the  officers  of  the  navy 
to  issoe  oQt  stores  for  a  Summer's  Gaard  of  the 
Kairow  Seas.  This  was  the  first  day  of  the 
■eiga  of  tiis  now  majesty.  And  so  be  enume- 
lalid  aU  the  particalars  which  be  intended  to 
cfaai^  him  with,  and  proved  them,  as  fol- 
kwech, 

1.  TTwi^  Warrant  of  the  30th  of  Jan.  1649 
was  prov^  to  be  the  hand  of  sir  Henry  Vane 
by  Thomas  Lewis  and  Thomas  Turner,  as  they 
betieve;  neither  of  them  affirming  that  they 
nw  him  write  il^  hot  knowing  his  hand,  believed 
it  to  be  to. 

2.  Kalph  Darnel,  an  Under-Clerk  of  the 
Honse  of  Commons,  proved  the  Jonrnal-Book 
of  the  Honse,  and  said,  though  he  will  not  take 
ma  him  to  say  when  sir  Henry  Vane  was 
Inere^  aod  when  he  was  absent,  yet  he  said  po- 
iitively.  That  at  what  time  soever  he  is  set 
dowo  m  the  Journal,  to  have  acted  or  reported 
any  thing,  he  was  there.  In  which  book  Febr. 
T,  1649,  fol.  059,  was  die  Order  to  set  up  a 
Camcii  of  State. 

FoL  <)8#,  Feb.  15.  where  the  lustmctions 
pNsemed  to  the  House,  upon  which  the  Coun- 
d  of  State  was  to  act. 

1.  The  first  was,  '  That  von,  or  any  hut  or 
^■MKe,  are  to  suppress  all  and  every  person 
'  tod  persons  pretending  title  to  the  kingly  go- 
'vemment  of  this  nation,  from  or  by  the  late 
*king;  Clnuiea,.Stoart,  his  son;  or  any  daim- 
'  iog  finom  or  by  them  or  either  of  ttlem,  or  any 
*  other  single  person  whatsoever.* 

Thia  the  Attorney  said,  was  in  the  first  part 
of  tfiaf  Infltniction,  to  destroy  the  king's  person, 
and  in  the  second  part,  the  kingty  government. 

9.  That  ^fou,  fitc.  are  appointed  to  direct  the 
forces  of  this  common  wealtli,  for  the  preventing 
and  sdppressinf  of  tumults  and  insurrections  at 
bsBM,  or  invasions  from  abroad ;  and  for  these 
cads  to  nme  iorces,  drc. 

3.  That  Feb.  14,  1049.  fi>L  609.  Sir  Henry 
Vane  was  chosen  a  member  of  the  Cooncilf 
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of  State,  and  acted  upon  these  Instructions : 
which  they  proved  thus;  to  wit,  1.  That  Sir 
Henry  Vane,  as  foi.  893,  23rd  of  March  16^9, 
reported  from  the  Council  of  Statf>,'an  Esti^ 
mate  of  the  Number  of  Ships  for  the  Summer'is 
Guard  of  the  Narrow  Seas.  2.  March  30, 
1649,  Sir  Henry  Vane  reports  from  the  Council 
of  State,  ITiat  10,000/.  Parcel  of  the  20.000/. 
assessed  upon  South-Wales  for  their  deiinqiien- 
cy,  be  allowed  towards  the  setting  out  of  this 
Fleet,  for  the  service  of  the  parliament:  which 
was  ordered  accordingly,  and  to  be  paid  to  sir 
Henry  Vane,  as  Treasurer  of  the  Navy.  5. 
That  Sir  Henry  Vane  usually  sat  in  Council ; 
but  this  deponent  being  never  admitted  to  go  in 
after  the  Council  was  sat,  proves  that  lie  oiten 
saw  him  go  in  at  the  fore-door  and  back-door^ 
and  often  continue  there  all  the  time  the  Coun- 
cil was  sitting. 

William  Dobbins  and  Matthew  Lock  say, 
That  they  several  times  saw  sir  Henry  Vane 
sit  in  a  Committee  of  the  Council,  in  the  yeani 
1651  and  1652,  which  consisted  only  of  mem- 
bers of  the  council ;  and  particularly  at  the 
Committee  for  Scotish  and  Irish  Affairs,  wh«rf 
sir  Henry  Vane  was  often  ia  the  chair,  and 
produced  ^veral  orders  of  that  Committee. 

Fourthly,  Feb.  12,  1649,  a  new.  Council  of 
State  was  chosen,  of  which  sir  Henry  Vane  was 
one:  fol.  720. 

Feb.  13,  1649.  All  the  Instructions  of  the 
former  year  were  read  and  asseuted  to. 

Feb.  29,  1649,  (fol.  760.)  Sir  Henry  Vane 
reported  the  Form  of  an  Oath  of  Secrecy  to  be 
administered  to  every  of  the  members  of  the 
Council ;  which  was,  to  keep  all  things  wbieb 
should  be  Craaaacted  ie  Council  secret,  and  to 
be  true  and  fiftithful  to  their  Instnictiona:  which 
the  Attorney  said  (since  tbeir  first  Inatroctiona 
was,  to  auppfeas  all  persons  pretending  title 
from  the  king)  was  in  eifea  aa  •Mb  •tmhjtam. 
tion. 

Fifthly,  Anno  IfiSl,  sir  Henry  Vane  wai 
President  of  the  Council  of  State,  and  several 
Warrants  were  produced,  to  wit,  Mmp  20^ 
1652,  and  May  22,  I6i2,  to  deliver  to  Major 
Wigan  200  Firelocks  and  ten  Drums;  Tl)^ 
other,  for  the  delivery  of  500  Foot- Arms,  for 
Recruit  of  Colonel  Ingoldsby's  raiment :  and 
these  were  subscribed, '  By  order  of  the  Coun- 
cil, H.  Vane  President.^ 

April  2, 1653.  A  Warrant  of  tbat  date  was 
produced  by  the  CooMnissioners  of  «he  Navy, 
of  which  he  was  one,  for  furnishing  out  the 
Hampshire  fi-igate  widi  provisiont  aiid  amnuH 
oition  for  the  ose  of  the  state. 

From  this  time  to  165d,  thejr  charge  Imn 
with  nothing ;  and  theft  thd  Joaraal-BM>k  wai 
pffodnced,  and  astested  by  Ralph  Dame^ 
wherein,  May  7, 16691,  an  Order  was  mnde  for 
appointing  a  Committee  of  Safety,  (whereof  sir 
Henry  Vane  was  one)  *  That  they,  or  anv  four 
or  more  of  them,  should  take  care  of  the  Safety 
of  this  Commonwealth,  and  they  to  sii  foreigl;^ 
days  and  no  longer  :*  fol.  36. 

May  13, 1659.  $ir  Hen  17  Vane  seported, 
naf  they  had  coiUh-red  with  all  the  Foreign 
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v^s  required  to  make  his  Defence,  and  to  go 
through  with  fiis  case  all  at  once,  and  not  to 
reply  again  upon  the  king's  counsel,  who  re- 
solved to  have  the  last  word  to  the  jury. 

Sir  Htnty  Vane,  Coke,  in  his  Pleas  of  the 
Crown,  fol.  6,  saith,  King  is  to-be  understoo«l 
of  a  King  regnant,  and  in  actual  possession  of 
a  crown,  and  not  of  a  king  when  he  is  onlj 
rex  de  jure,  and  out  of  possession.  Now  an 
interregnum  is  confessed  by  the  Indictment  : 
all  ensigns  of  authority,  and  badges  of  govern- 
ment, were  visihly  in  another  name  and  stile ; 
the  king's  best  friends  suing,  and  being  sued, 
in  another  name. 

The  Court  told  him,  he  should  first  make  his 
case  out  in  point  of  fact,  and  it  would  be 
then  seasonable  to  stand  upon  matter  of  law  ; 
for  (say  they)  it  is  a  good  rule,  in  ^c*o  jKf 
oritur,  and  enjoined  him  to  call  bis  witnesses, 
if  he  had  any. 

To  which  sir  Henry  Vane  desired  process  of 
court  to  !jummon  them,  and  a  further  time  to 
answer  the  charge.  But  it  was  told  him,  the 
Jury. were  to  be  kept  without  meat,  drink, 
fire  or  caudle,  till  tneir  verdict  was  delivered 
in ;  aud  therefore  that  could  not  be  granted. 
He  then  cited  the  fourth  part  of  Coke's  In- 
stitutes concerning  the  privilege  of  padiament, 
aud  that  many  of  these  things  being  transacted 
there — 

Tiie  Court  here  interrupted  him,  arul  said,  If 
the  things  cliarged  w'ere  done,  justify  them  ; 
if  not,  disprove  them.  So  he  went  to  give  an* 
swer  to  the  fact. 

And  as  to  the  first  Warrant,  Jan.  SO,  1648-9, 
he  said,  Thnt  his  hand  had  been  oftentimes 
counterfeited,  and  amongst  other  occasions,  for 
two  great  sums,  to  the  value  of  10,000/. :  and 
that  he  had  great,  reason  to  believe,  that  this 
warrant  was  forged,  and  produced  two  wit- 
nesses to  prove  it.  • 

Then  said  Justice  Windham:  It  may  be 
your  hand  may  have  been  forged  for  receiving 
of  money,  but  it  is  not  to  be  conjectured,  that 
it  should  be  forged  to  set  ships  to  sea;  and 
dkccted  to  the  Jury  to  consider  of  die  cir- 
cumstances. 

Sir  Henrif  Vane.  Neither  of  the  witnesses 
ever  saw  me  set  my  hand  to  either  of  these 
Warrants  or  Orders ;  nor  doth  one  witness 
prove  that  he  ever  saw  me  sit  in  tlie  Council 
of  State.  He  further  said.  That  he  absented 
from  the  House  from  December  S,  1648,  till 
February  7.  That  he  was  chosen  a  member 
of  the  Council  of  State  without  his  consent  and 
knowledge ;  aud  being  demanded  to  take  au 
oath  of  approbation  of  what  had  been  done  to 
the  late  king,  he  refused,  and  caused  it  to  be 
expunged ;  That  these  actings  in  council,  (if 
any  were)  were  by  authority  of  a  parliament, 
of  a  parliament  constituted  in  au  eiitraordinary 
manner,  made  indissolv  able  but  l>y  act  of  par- 
liament, lie  insisted  much  on  the  preamble  of 
that  act,  so  as  that  parliament  being  co-or- 
dinate  with  the  king,  (for  the  government  was 
in  the  king  and  the  two  houses)  wba^ver  be 


Ambassadors  :  that  the  Commonwealth  is  in 
amity  with  all  foreiisi)  princes,  but  Spain. 

Resolved,  That  Ch.  Fleetwood,  J.  Lambert, 
J.  Desborough,  James  Berry,  Arthur  Ua&lenV, 
Edmond  Ludlow,  and  sir  Henry  Vane,  be 
Commisbioners  to  nominate  commission-olhcers 
for  the  army  of  this  Cbromonwealih.  By  virtue 
hereof,  they  proceeded,  June  17,  1G59,  to  no- 
minate comniission-ofhcers,  <ippointed  Robert 
Mo&se  a  colonel,  presenting  a  list  of  his  com- 
mission officers ;  and  John  Mason  to  be  go- 
vernor of  Jersey. 

May  31,  fol.  158.  Sir  Henry  Vane  reports 
concerning  Affairs  between  the  two  northern 
kings  in  the  Sound,  wherein  the  Affairs  of  this 
Commonwealth  are  concerned. 

Sept.  2,  1659.  At  the  Committee  of  State 
at  Whitehall  :  an  Order  was  produced  for  the 
re-delivery  of  the  City-horses  to  their  respec- 
tive owners,  signed  H.  Vane,  President. 

A  Warrant  wai  produced  under  the  hand  of  sir 
Henry  Vane,  proved  by  Thomas  Lewis  and  one 
Falconer,  for  so  many  hangers  to  col.  Thomp- 
6on,  as  he  shall  require  for  his  regiment. 

Three  several  Letters,  to  dehver  1,200  Arms 
for  the  use  of  my  regiment ;  to  wit,  to  Sam. 
Linn,  my  captain-lieutenant,  30  arms  for  my 
^company  ;  to  major  Thomas  Shurman,  mnjor 
of  my  regiment,  4  or  5  barrels  of  powder. 
'  Then  one  Marsh  was  produced  a  witness, 
who  proves.  That  sir  Henry  Vane  proposed 
the  new  Model  of  Government,  WhitJocke 
being  in  the  ciiair,  in  these  particulars : 

"  1 .  That  the  Supreme  Power,  delegated  by 
ihe  people  to  tneir  trustees,  ought  to  be,  in 
some  fundamentals,  not  dispensed  with. 
.  **  Q.  That  it  is  destructive  to  the  people's 
iiherties  (to  which  by  God*s  blessing  they  are 
restored)  to  admit  any  earthly  king  or  single 
person,  to  the  legislative  or  executive  power 
ever  this  nation. 

"  3.  That  the  Supreme  Power  delegated,  is 
not  entrusted  to  the  peoples  trustees,  to  erect 
matters  of  faith  or  worship,  to  as  to  exercise 
fompuUiou  therein.'' 

Tfiomas  Fury  proves.  That  he  was  at  the 
debating  of  the  two  last  of  these  Propositions, 
and  believes  they  were  proposed  to  the  chair- 
man Whitlocke  by  sir  Heury  Vane :  but  affirms 
confidently,  that  sir  Henry  Vano  gave  reasons 
to  maintain  tlicm* 

TbQ.  WaUii  produced,  proves  sir  Henry 
Vane  and  col.  Rich  in  the  head  of  a  company 
in  Winchester  Park  in  Soothwark ;  and  that 
the  captain  lieut.  Linn  said  to  tiie  soldiers. 
That  sir  Henry  Vane  had  given  them  five 
pounds  to  drink ;  that  the  said  Linn  sent  home 
n  key  to  liis  wife  to  send  him  four  pounds  out 
of  his  trunk,  to  give  the  soldiers. 

John  Cook  deposetb.  That  he  was  tent  to 
the  Horseshoe-Stairs  to  meet  sir  Henry  Vane 
ftnd  col.  Rich,  and  that  sir  Henry  Vane  deli- 
Tered  five  pounds  to  capt.  Linn  to  reward  the 
soldiers.  This  was  all  the  Evidence  given  by 
ibc  king's  counsel :  to  which  sir  Henry  Vane 
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acted  bjtliem  or  their  autliorkjr  cannot  be 
firea«OB  iritbin  tbe  statute  of  S5  £ci.  3. 

He  dtad  aa  Ordinance  of  parUameot  iu 
1643,  and  sax).  That  be  hoped  these  things  had 
been  laid  asleep  by  the  Act  of  Oblivion ;  and 
if  tbej  should  now  rise  in  jud{;ment  against 
lirip,  ha  feared  they  wiMiid  shake  that  security 
irhirh  the  people  promised  themselves  under 
that  act.  ^ut  if  he  should  be  now  called  in 
^oestion  for  those  thintss  which  were  transacted 
io  that  parliament,  of  which  he  was  a  member, 
be  shall  ha?e  the  comfort  and  peace  of  those 
actioas  to  support  him  in  his  greatest  sutferings. 
He  aiidedyThat  if  he  were  excepted,  then  must 
lie  be  jadged  for  the  crime  of  the  whole  nation, 
and  that  crime  mast  be  ravelled  into  through 
I  him  :  that  the  case  is  such  as  never,  yet  fell 
out,  to  wit,  tliat  the  government  being  in- 
tmsted  to  three  estates,  they  should  so  (all  out 
among  themselves,  as  the  people  cannot  tell 
which  to  obey  ;  that  where  these  great  changes 
*  "*  ©«t;  it  is  not  possible  for  any  roan  to  pro- 
"  according  to  all  formalities  of  law  ;  that 
was  a  political  power  by  this  act  of  17 
Caroli  co-ordinate  with  the  king;  and  where 
these  powers  are  not  in  conjunction,-  but  in 
cBiaity  to  each  other,  no  Court  inferior  to  the 
partianoent,  by  whose  authority  these'  things 
vere  acted,  ought  to  be  judges  of  this  case, 
which  certainly  never  happened  before. 

He  farther  saith.  He  was  not  the  first  mover 
in  these  actions,  and  that  he  should  be  called 
in  qnestion  for  these  matters  by  a  king  that 
was  out  of  possession  at  a  time  when  these 
thin^  were  acted,  would  be  inconvenient,  to 
iay  no  more ;  that  when  the  three  estates  were 
di^oined,  he  thought  it  the  best  policy  to  pre- 
serve the  government  in  its  root,  to  wit,  tbe 
Coomons  ;  by  whom  it  was  preserved,  and  at 
lasi  restor^  to  its  former  courss  :  that  as  to 
the  regiment  that  passed  under  his  name,  he 
disowned  it ;  That  reports  of  Messages  are  not 
the  fault  of  the  reporter;  for  bis  judgment 
does  not  always  go  along  with  them,  but  he  is 
bound  to  deliver  his  message  ;  That  he  ahvays 
hived  the  f;ovemnient  as  it  is  set  forth  in  oar 
aadent  law-books;  and  that  that  parliasnent 
(so  much  decried)  at  last  restored  aff  lirs  to  the 
posture  in  which  they  sow  are. 

As  to  the  Warrants  sii^ned  by  him,  he  said, 
they  appear  to  be  signed  in  the  name,  and  by 
the  Order  of  tbe  Council ;  and  his  hand  that 
sabscjtbes,  is  not  so  much  as  active  or  passive 
to  the  commands  of  the  council.  If  the 
council,  who  commanded  the  signing  were  un« 
wan^otable,  the  parliament  who  appointed  the 
council  roust  be  much  more  unwarrnntable. 

^od  here  be  offered  these  points  to  he  con- 
sidered and  prayed  earnestly  to  have  couosel 
iSsigned  him  to  speak  to  them.*  * 

1.  Whether  the  collective  body  of  the  par- 
Itunent  can  be  impeached  of  High  Treason  ? 

*  See  a  Note  to  the  Qase  of  Don  Pautaleon 
St,  ante,  vol.  6,  p.  4S6,  and  a  Note  to  the  Case 
of  Twyn,  fire^y9ter»  ^Doon  and  Brooks  a.  p. 


S.  Whether  any  person  acting  by  aothority 
of  parliament,  can  (so  long  as  he  ncteth  by 
that  authority)  commit  treason  ? 

3.  Whether  matters  acted  by  that  autho* 
rity,  can  be  called  in  question  in  an  inferior 
court  ? 

4.  Whether  a  king  </<;  jure,  and  out  of  pos- 
sessiou,  can  have  treason  committed  against 
him,  he  not  being  king  de  facto,  and  in  actual 
possession  ?  and  prayed  it  might  be  argued  by 
counsel. 

5.  Whether  matters  done  in  Soathwark,  in 
another  county,  may  be  given  in  evidence  to  a 
Middlesex  jury  ? 

As  to  the  last  Exception,  the  Court  said^ 

That  be  was  indicted  for  compassing  and 
imagining  tbe  king's  death  in  Middlraex  ;  and 
any  Overt-Act  to  prove  this  imaginalion,  may 
be  given  in  evidence,  wheresoever  it  be  acted. 
To  which  sir  Henry  Vane  prayed  the  benefit 
of  a  bill  of  exception,  upon  the  statute  of 
Westminster  2.  cap.  31.  and  prayed  that  the 
justices  might  seal  it ;  which  they  all  refused, 
and  held,  it  Iny  not  in  any  caie  of  the  crown. 

The  Kind's  Counsel  desired  he  might  call  his 
witnesses,  (if  any  he  bad)  for  if  they  onoe  came 
to  reply  to  him,  he  must  then  be  silent ;  and 
consented,  that  (if  it  would  aid  him)  they  would, 
allow  his  actings  to  be  in  the  name  and  by  the 
authority  of  tlie  council  of  state ;  and  tbe 
actings  of  the  council  of  state  tobebyautho* 
rity  of  what  he  caUed  a  parliament. 

Sir  Henrif  Vane  replied,  Then  what  I  acted 
in  the  Council  of  State,  and  Committee  of 
Safety,  conitituted  by  the  parliament  to  endure 
for  eight  days,  vpu  will  allow  me  :  then  you 
must  prove  thai  I  ever  acted  in  the  other 
Council  of  State,  after  the  parliament  was 
turned  out. 

Then  the  Kiug's  Counsel  prodaced  a  War- 
rant, dated  November  3,  1659,  which  was  sent 
in  pursuance  of  an  Order  of  the  Committee  of 
Safety,  by  sir  Henry  Vane,  as  Treasurer  of  the 
Navy.  I'his  Warrant  was  for  the  sending  of 
divers  arms  Northwards  after  Mr.  Lam^rt 
who  wasgone  down  to  oppose  tbe  now  duke  of 
Albeniorlc. — Sir  Henry  Vane  produced  Wi^ 
liam  Angel,  Brisco,  Middleton,  &c.  officers  oi 
that  regiment  which  went  under  his  name ; 
who  having  recourse  unto  him  for  orders  about 
October  1659,  he  bad  them  desist,  and  decla- 
red his  dissatisfaction  in  their  proceedings/ 
■  and  this,  after  their  several  importunities  to  have 
orders  from  him.  And  thub  he  closed  his 
Defence. 

Solicitor  Finch.  As  to  pretence  of  the 
Power  of  Parliament,  it  is  to  be  known,  that 
it  was  not  tbe  eighth  part  of  the  House  of  Com- 
mons ;  such  as  \vere  let  in  to  do  all  that  hath 
been  complained,  and  acting  under  authority 
of  soch  an  end  of  a  parliament,  under  such  a 
violation,  was  no  excuse,  but  an  aggravation  s 
but  that  tbe  parliament  was  in  law  ended  by 
the  death  of  the  late  king,  notwithstanding 
that  act  of  17  Caroli  prinii,  appears  Ums;-^ 
The  king's  writ  for  a  parliament  is  ad  tra^Uu^ 
dum  nobitcum  ;    which  is  intended  as  well  of . 
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the  natiml  capacity  of  the  kiaff,  as  of  his 
politic.  3.  It  is  absurd  to  say,  that  the  acts 
of  Partiament  of  king  Charles  the  first,  should 
be  bis  acts  ia  the  time  of  king  Charles  the 
eeooad,  9.  A  ComiaissioD  of  Sewers,  enacted 
to  be  on  foot  for  ten  years,  expires  by  the  death 
<Mfthe  king,  and  the  atttbority  of  the  comiais- 
flooers  is  at  an  end.  4.  It  is  not  possible  for 
one  king  to  impose  a  parHamenc  upon  a  sae- 
ceMor.  So  much  for  his  acting  by  colour  of  aa- 
thority  of  parliament. — And  as  to  the  question, 
Whetheran  House  of  Parliament  can  commit 
Treason,  If  they  departfirom  that  allegiance  which 
thf  y  have  sworn  at  their  first  meeting,  they  are 
impeachable  for  it.  As  to  a  co-ordination  in  the 
parliament,  be  denied  it. — ^As  to  the  question, 
Whether  the  king  being  out  of  actual  poises- 
sioB,  c»n  have  trea9on  committed  against  him  ^ 
he  adirraed  it,  and  said,  otherwise,  if  rebellion 
dxMild  be  so  prosperous  as  to  depose  or  oppress 
the  king  in  battle,  the  ofieaders  are  not  to  be 
called  in  question,  because  they  prevailed. 
He  said  it  was  the  plea  of  Watson  the  Jesuit, 
who  being  iadietcd  for  compassing  the  death  of 
king  James  in  Scotland,  after  he  was  dechired 
Ittog  of  Bugland,  and  before  his  actual  entering 
Bnt/>  this  realm,  made  this  defence,  that  the 
king  was  never  in  possession  of  tlie  crown. 

Justice  Windham,  As  to  the  act  of  17 
Caroh,  and  the  preamble  of  that  act»  so  much 
insisted  on  by  the  prisoner;  1.  He  held,  that 
the  parliament  had  not  greater  authority  by 
it,  but  was  only  made  more  durable  than 
other  parhaments  have  been  ;  but  he  held, 
that  the  parliament  was  absolutely  dissolved 
by  the  death  of  the  king ;  and  put  this  case  : 
if  it  should  be  enacted  that  such  a  marriage 
should  continue  till  it  was  dissolved  hj  act  of 
parliament;  if  one  dies,  it  is  a  determination 
of  it  in  feet,  so  as  no  man  can  say  but  it  is 
absolutely  dissolved.  2.  It  must  continue  in 
Ae  degree  and  dignify  of  a  parliament.  If  the 
House  be  under  a  force,  and  some  kept  out, 
eorae  let  in,  to  serve  a  turn,  whatever  they  act 
is  a  nullity  in  law.  For  freedom  is  the  princi* 
pal  essence  and  honour  of  a  parliament;  yet 
though  the  House  be  under  a  force,  the  l^ouse 
IS  not  dissolved  by  such  force,  but  the  preceed- 
ings  are  to  be  suspended,  till  it  acxfuireits 
Ibnaer  liberty  ;  and  this  as  well  by  the  common 
law,  as  by  the  civil  and  canon  laws  of  all  other 
oountries.  3.  The  parliament  is  the  king's 
^reai  council,  the  peers  are  c<mciliarii  nalt, 
if  they  be  forced  away,  or  laid  aside,  as  here 
thev  were,  all  the  rest  is  but  tnagni  mtminit 
mnira, 

Thmdem^  held  the  same  opinion.  That  it  is 
not  the  sitting  of  a  few  members  within  those 
walk,  that  wiQ  continue  it  a  parliament :  and 
tiiough  another  parHaoMnt,  a  great  many 
yean  afler  the  king's  death,  declared  it  to  be 
at  an  end ;  yet  that  act  was  but  decfovation,  it 
was  at  an  end  before.  Whether  a  parliament 
may  commit  treason,  is  not  the  question ;  but 
whether  a  fowof  the  House  shutting  out  their 
foHaws,  and  iiMfpiiig  the  gpTermneBty  were 
nettnatert^ 


Fbnter  held  the  same  opinion,  and  said.  The 
distinction  between  the  politic  and  natural 
capacity  of  the  ki^g,  was  the  treason  of  the 
two  Spencers:  that  privilege  of  the  pariia- 
meot  is  no  shelter  for  breach  of  the  peace,  much 
less  for  treason. 

Twitden  added.  That  to  compass  the  death 
of  the  king  as  a  natural  person,  was  treason  ;  to 
,  compass  his  death  in  his  political  capacity,  aS 
to  depose  him,  was  treason  ;  and  both  pro- 
vided for  by  the  act  of  9^  £dw.  3.  That  in 
the  same  instant  the  late  king  expired,  in  the 
very  same  his  now  majesty  was  kmg  dt  facta  ; 
and  affirmed  the  cases  of  Watson  and  Clark, 
iJac.  If  an  army  be  raised  against  the  king, 
and  the  king  is  slam  in  the  battle,  this  treason 
is  questionable  by  the  Successor,  as  Storie'g 
case  is  in  Dyer.  896.  b.* 

Thus  ended  the  Questions  of  law  proposed. 

The  Solicitor  spake  after  to  the  jury  con^ 
ceming  tlie  fact,  which  after  they  wiibdreve 
to  consider,  and  being  withdrawn  about  half 
an  hour,  returned  wkirtkeir  verdict ;  which 
beuig  delivered  by  the  foreman,  in  the  name 
of  his  fellows,  with  their  consent  found  tha 
pnsuner  Guilty  of  High  Treason  from  Jaa.  30>^ 
1648-9. 

Thej  not  only  found  him  Guil^  according 
to  the  Indictment,  which  was  laid  for  what  the 
prisoner  did,  16S9 ;  but  for  a  long  series  of 
High  Treason,  as  they  reckon,  from  Jan.  80^ 

A  true  Copy  (f  the  Friaoner*s  awn  Pomtm 
containing  the  Subttanceqf  what  he  puad^ 
ed  on  the  uiid  day  of  hit  Trial,  June  6. 

That  withfwt  any  seeking  of  mine,  I  was 
chosen  by  writ  under  the  great  seal,  to  serve  aa 
burgess  for  the  tcHtn  of  Kingston  upon  HuH,  in 
the  parliament  that  sat  down  on  the  3rd  of 
November,  1640,  and  having  in  pursuance 
thereof  taken  my  seat  in  the  said  parliament,  I 
was  obliged  by  law  to  give  my  attendance  upon 
the  said  trust,  as  well  as  upon  grounds  of  duty 
and  conscience. 

The  said  parliament  was  not  only  called  and 
assembled  after  the  usual  manner,  and  had  the 
power  and  privileges  incident  to  that  high- 
coorty  but  was  by  express  statute  and  consent 
o^  the  three  estates  so  constituted,  as  to  its 
contimmnce,'  adjnumment,  prorogation  and 
dissolution,  that  in  none  of  these  particalars 
they  were  sul^ect  to  alteration,  but  by  their 
own  common  assent,  declared  by  act  if  par- 
liament, to  be  passed  by  themselves  for  that 
piU:|H>se,  with  ttie  royal  assent. 

In  the  Preamble  to  the  Act  for  Contmu* 
aace  of  the  said  Parliament,  tbese  words  are 
contained :  *'  Wberras  great  turns  of  money 
uMMtof  necessity  be  sp^ilf  advanced  and 
provided  for  the  relief  of  his  majesty's  army 
and  people  in  the  northern  pans  of  this  realm, 
and  for  preventing  ilie  immment  danger  this 
kingdom  is  in  ;  and  for  supply  of  his  majesty's 

*  See  vol.  1.  p.  lOSTi  of  this  Collectiop. 
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aod  vrfent  oconsioDs,  whlcli  caDDOt  be 
J  diected  as  is  reqaisite,  without  credit 
lor  ntaiag  the  said  monies ;  which  credit  cau- 
BoC  be  oUained  iixBil  sacb  obstucles  be  first  re- 
aovtd,  as  are  occasioned  bv  fears,  jealousies 
aad  appfefaeiision»  of  divers  bis  majissty's  lo}*ai 
soijecOy  That  diis  pres^it  parliameot  may 
be  adiiMirned,  proro^ed  or  dissolved,  before 
JBtice  shall  be  duly  ezecitted  upondelinquentSy 
aad  poblic  {riermnoes  redressea,  a  firm  peace 
between  the  two  nations  of  England  and  Scot- 
iaad  ooDdodad,  and  before  sufficient  provision 
be  made  Air  the  repayment  of-  the  said  monies 
10  io  be  raised,  ficc."  By  all  which  the  very 
wvA,  that  was  between  the  three  estates  agreed 
to  be  done  for  the  good  and  safety  of  the  bing- 
dooy  was  in  aondry  particulars  declared  and 
cipressed  ;  and  not  only  so,  but  as  is  adtnow- 
Isdlged  by  the  late  king  himself  in  his  Answer 
lo  the  Nineteen  Propoaiiionsy  the  power  whieh 
tfatvelMr  was  tefally  placed  in  b^h  Hcmses,  was 
■ace  oian  aufficient  to  prevent  and  restrain  ty- 
laany. 

So  chat,  by  what  bath  been  shewed,  the  law 
itself  is  with  ne,  and  for  me,  enjoining  my 
caoiJBued  attendance  on  the  trust  which  by 
this  meana  was  committed  to  me,  and  aatho- 
xiscd  me  in  pafticelar  to  effect  the  things  coo- 
laincd  in  tiie  said  preamble  ;  and  to  act  in  nil 
matters  belonging  to  the  high  coart  of  parlia- 
ment, for  the  good  and  safety  of  ttie  kingdom 
is  time  of  imminent  dancer  :  I  had  been  lia- 
ble to  great  ponisfament  by  the  law,  for  dis* 
attendance  and  deserting  my  station  therein, 
till  lawfully  Qr  by  force  dismissed  thereftom  ; 
and  tills,  whatever  oeoasions  others  might  have, 
by  a  Tolaotary  or  foroed  departure  from  atteo- 
danoe  opoo  teat  trust. 

The  actioes  therefore  done  b  v  me  in  this  ca- 
pacity, aiftd  according,  to  the  law,  privileges, 
castooi^  e^  power  of  parliament^  and  thai 
SHcb  a  ooe  as  was  thus  extraordinarily  consti- 
lutad,acither  are  not  can  be  broQght  within  the 
Mote  of  S5  £dw.  3,  e.  9,  nor  are  to  be  qtte»> 
tinned,  tried,  macb  less  joined  and  sentenced, 
ia  aey  inferior  court.  Nay,  so  far  is  it  from 
ifais^  that  by  a  declaration  aad  resolotioa  of 
•ariiaaieiity  Aiunst  15^  1643,  it  is  adjudged  to 
be  cosssittiagTreason  in  the  highest  de^e,  to 
bring  both  or  either  Houses  of  Parhameet 
onder  that  or  such  Uke  imputations. 

Nor,  tiU  of  Ute^  have  I  e««r  hcafd  bat  that 
tbaia  who  took  the  Judgment  of  parlaameat  for 
their  rale  and  gnide,  (however  tortuous  or  enro* 
aeoea  it  might  afterwards  be  accounted  in  sac* 
oeadii^  tisMs)  and  they  that  acted  by  end  un- 
der the  cdeoteaanee  of  their  declared  jadg- 
aeei%  onfeia  or  ordioaooes,  ever  ackaowledg- 
•d  bindiBg  doring  the  sitting  of  the  parliament, 
wsre  safo  aad  iademaified  from  all  oonish- 
nsnL    And  for  foTerae«Qi-sake  itself,  it  is 
lenisiie  it  shoeld  be  so;    because  aoneare 
jid|M  of  the  power  atod  privilegctf  of  pariia- 
•nt  hot  theaaseWes.    For  admit  once  that 
thkju^pmr^  naaj  be  catted  in  question^  and 
^tpuud  hy  private  persons,  or  by  iaforior 
cnzny  wbme  vQtn  tfrt  iadoded  ia  thtio>  the 


I  fundamentals  of  government  are  phicked  up  by 
the  roots.  *  Par  in  pares  uoo  habet  imperium, 
<  multo  minus  in  eos  qui  majus  imperium  ha- 
*  b6iit :'  An  equal  has  no  command  over  his 
equal,  much  less  over  those  that  have  a  greater 
command  or  authority. 

His  late  majesty,  in  his  Answer  to  tlie  Nine* 
teen  Propositions,  does  very  briefly  and  exacd^ 
state  the  nature  and  kind  of  government  that  is 
exercised  in  this  kingdom,  saying,  **  The  laws 
of  this  kingdom  are  made  by  a  King,  a  iloush 
of  Peers,  and  a  House  of  Commons,  chosen  hf 
tlie  People,  all  having  free  votes,  and  particu* 
lar  privilege.  These  three  estates  makmg  ooe 
incorpomte  body,  are  they,  in  whom  the  sove* 
reisaty  and  supreme  power  is  placed,  as  to  the 
making  and  repealing  of  laws :  And  the  go* 
vemmeot,  according  to  these  laws,  is  trusted  to 
the  king,  who  in  the  interval  of  parliament  is 
sole  in  the  exercise  of  government,  which,  the 
parliameot  sitting,  he  i»  to  exercise  in  conjunc* 
tion  with  the  two  Houses.^' 

And  his  said  majesty  asserting  three  sorts  of 
government^  Absolute  Monarchy,  Aristocracv 
and  Democracy,  does  most  rightlv  distinguisa 
the  Monarchy  of  £ngland  from  all  those  three^ 
and  commends  the  constitution  of  this  king- 
dom, as  it  is  a  mixture  of  all  three,  having  the 
conveniences  of  them  all  without  the  inconve- 
niences of  any  one,  as  long  as  the  balance 
hangs  even  between  the  three  estates,  that  they 
run  jointly  on  in  th^  proper  channels,  and  that 
the  overflowing  of  either  on  either  side,  raise 
no  deluge  nor  inundation. 

By  the  passing  of  the  aforesaid  act  for  tha 
ooniiouanoe  of  the  fore-mentioned  parliament^ 
the  intervals  of  parliament  were  no  longer,  aa 
before,  at  the  will  and  pleasure  of  the  king; 
but  the  power  to  continue  in  the  said  parlia^ 
ment,  without  adjournment,  prorogation  or  dis- 
solutma,  resided  in  the  two  Houses  with  the 
king  jointly,  and  in  none  of  them  severally :  so 
that  in  effect  the  government  of  the  kingdom, 
during  the  continuance  of  that  parliament,  waa 
in  cocjunctioo  of  the  three  estates,  and  in  tlieir 
common  consents  and  agreements  among  them- 
selves given  in  parliament ;  the  assembling  and 
meeting  whereof  was  appointed  and  fixed  to  a 
place  certain,  by  law. 

By  reason  hereof,  it  is  not  the  attendance  of 
any  of  the  members  in  parliament  (for  dis- 
charge of  the  trust  reposed  in  them,  confirmed 
and  enlarged  by  the  said  act)  that  is  faulty  or 
censurable  by  the  law,  but  those  that  unwar- 
rantably depart  and  desert  that  their  trust  and 
statioo,  are  to  be  blamed ;  6  Hen.  8, 16. 

The  kincin  coajunction  with  the  parliamciit, 
is  mutimi  Jtex,  and  is  supported  in  the  throne 
and  exercise  of  his  regal  power  by  the  joint 
oonoorreoee  of  both  Hoeses.  And  becaose,  as 
his  late  majesty  weU  observed^  the  happiaess 
and  good  of  the  oonstitutioa  of  this  govenment 
lies  in  keeping  the  balanoe  even  between  the 
three  estatesy  oontainiog  theauelves  within  the 
boaods  of  their  pvoper  channels,  therefoie  ia 
attempts  of  either  to  overflow  those  booadiy 
they  k9k%  co-ordinate,  the  office  of  a  parlia* 
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ment  is  by  the  very  iiindaniental  constitntion  of 
tfte  gorernmenc,  to  keep  (his  balance '  well 
potsed.  And  to  that  end,  as  was  before  men- 
tioned, his  majesty *s  own  words  are,  in  his  said 
Answer  to  the  Nineteen  Propositions ;    '  That 

*  there  was  legally  placed  in  both  Houses,  a 

*  power  more  than  sufficient  to  prevent  and  re- 

*  strain  the  power  of  tyranny.*  If  so,  then  are 
they  the  legal  judges,  when  there  is  dani^er  of 
tyranny  ;  and>have  legal  power  to  require  their 
judgment  and  resolves  to  be  obeyed,  not  only 
when  arms .  are  actually  raised  nsiain^t  them, 
but  when  they  discern  and  accordiii|Ely  declare 
a  preparation  towards  it ;  else  they  may  find 
it  too  late  to  prevent  the*  power  of  tyranny. 
There  is  no  greater  attempt  of  tyranny,  than  to 
nrm  against  the  parliament ;  and  there  is  un 
visible  way  for  the  restraining  such  tyranny,  but 
by  raising  arms  in  their  own  and  the  kitiudom's 
defence.  Less  than  this  is  not  sufficient,  and 
therefore  far  from  more  than  sufficient  for  the 
punishment  of  delinquents,  and  restraint  of  ty- 
ranny. 

Unto  the  king,  in  conjunction  with  his  two 
houses,  according  as  is  provided  by  the  law  in 
thn  capacity  of  his,  ns  maxime  Rex^  was  the 
duty  of  allegiance  to  be  yielded  by  his  subjects 
during  the  indissolved  state  of  that  parliament : 
for  they  were  the  kini;'s  great  council,  and  su- 
|[>reme  court,  exercising  the  known  power  and 
privileges,  that  time  out  of  mind  have  apper- 
tained to  them,  and  been  put  forth  by  them,  as 
the  eiigents  of  the  kingdom  have  required, 
wbe<l  diflferences  have  happened  about' the  very 
Htte  of  the  crown,  in  declaring  tlie  duty  of  the 
subject,  by  yielding  their  allegiance  to  kiniss  de 
Jkcio,  when  kings  de  jure  have  been  kept  out 
of  possession.  This  our  chronicles,  and  the 
histories  of  former  times,  do  plentifully  inform. 

The  causes  that  did  happen  to  move  his  late 
majesty  to  depart  from  his  parliament,  and  con- 
tinue for  many  years,  not  only  at  a  distance^ 
and  in  disjunction  from  them,  but  at  last,  in  a 
declared  posture  of  enmity  and  war  against 
them,  are  so  well  known,  and  fully  stated  in 
print  (not  to  sav,  written  in  charactert  of  blood) 
on  both  parts,  that  I  shall  only  mention  it,  and 
refer  to  it. 

This  matter  was  not  done  in  a  corner :  the 
appeals  were  solemn,  and  the  decision  by  the 
sword  was  given  by  that  God,  who  being  the 
judge  of  the  whole  world,  does  right  and  can- 
not do  otherwise. 

By  occasion  of  these  unhappy  diffierences 
thus  happening,  most  great  and  nnusual 
changes- and  revolutions,  like  aa  irresistible 
torrent,  did  break  in  upon  us,  not  only  to  the 
disjointing  that  parliamentary  assembly  among 
themselves  (the  head  from  the  members,  the 
co-ordinatf  s  from  each  other,  and  the  houses 
within  themselves)  bnt  to  the  creating  such 
fonhed  tlivivions  among  the  people,  and  to  the 
producing  such  a  general  state  of  confusion 
and  disorder,  that  hardly  an^  were  able  to  know 
their  dntTi  and  with  certamty  to  discern  who 
wvr«  to  command,  and  who  to  obey.  All 
things  seiemeJ  to  be  reduced;  and;  in  a  raanoeo  I 


resolved  into  their  first  elements  and  princi-'' 
pies. 

Nevertheless,  as  dark  as  such  a  state  might 
be,  the  law  of  >lngland  leaves  not  the  subject 
thereof  (as  I  humbly  conceive)  without  some 
glimpses  6f  direction  what  to  do  :  in  the  cleav^ 
ing  to,  and  pursuing  of  which,  I  hope  I  shall 
not  be  accounted  nor  adjudged  an  offender;  or 
if  I  am,  I  shall  have  the  comfort  and  peace  of 
my  actions  to  support  me  in  and  under  my 
greatest  sufferings. 

The  resolutions  of  all  the  judges  in  Calvin's 
Case,  entitled  Post-nati,  *  in  the  7th  book  of 
Coke's  Reports,  and  the  learned  arguments 
thereupon,  ailtjrd  me  instruction  even  in  this 
matter.  It  may  he  it  is  truly  thence  affirmed. 
That  allei^iiince  is  dne  only  to  the  king,  anil 
how  due,  is  aUo  shewed. 

The  king  is  acknowledged  to  have  two  capa- 
cities in  him ;  one  a  natural,  as  he  is  descend- 
ed of  the  blood  royal  of  tlie  realm ;  and  the 
body  natural  he  hath  in  this  capacity,  is  of  the 
creation  of  Almighty  God,  and  mortal.  The 
other  is  a  politic  capacity,  in  respect  of  which 
he  is  a  body  politic  or  mystical,  framed  by 
the  policy  of  man,  which  is  immortal  and  in- 
vibible.  To  the  king,  in  both  these  capacities 
conjoined,  allegiance  is  dne ;  that  is  to  say,  to 
tlie  natural  person  of  the  king,  accompanieri 
with  his  politic  capacity,  or  the  politic  appro-^ 
priated  to  the  natural. 

The  politic  capacity  of  the  king  hath  pro^ 
perly  no  body  nor  soul ;  Uh^  it  is  framed  bj 
the  policy  of  man. 

In  all  indictments  of  treason,  when  any  one 
docs  intend  the  death  and  destruction  of  tb«  ' 
king,  it  must  needs  be  understood  of  his  natu- 
ral body,  the  other  being  immortal.  The  in- 
dictment therefore  concludes  contra  ligeantige 
$ua  dehitum,  against  the  duty  of  his  allegiance ; 
so  that  allegiance  is  due  to  the  natural 
body. 

Admitting  then,  that  thus  by  law,  allegiance 
is  due  to  the  king,  (as  before  recited)  yet 
it  is  always  to  be  presumed,  that  it  is  to 
the  king  in  conjunction  with  the  parlia- 
ment, the  law  and  the  kingdom,  and  not  in 
disjunction  from,  or  opposition  to  them  ;  and 
that  while  a  parliament  is  in  being,  and  cannot 
be  dissolved,  but  by  the  consent  of  the  three 
estates. 

This  is  therefore  that  which  makes  tlie  mat- 
ter in  question,  a  new  case,  that  never  before 
happened  in  the  kingdom,  nor  was  possible  to 
happen,  unless  there  had  been  a  parliament 
constituted,  as  this   was,  unsubjected  to  ad- 

i'onminent,  prorogation,  or  disM>lntion,  by  the- 
Ling's  will.  Where  such  a  power  is  granted^ 
and  the  co-ordinates  thereupon  disagree  and  fall 
out,  such  effects  and  consequents  as  these  that 
have  happened  will  but  too  probably  follow. 
And  if  either  the  law  of  nature  or  England  tn« 
form  not  in  such  case,  it  will  be  impossible, 
for  the  subjects  to  know  their  duty,  when  that 
power  and  command  which  oogbt  to  6ow  from 

*  See  x\ih  iv.  p.  559,  of  this  Collection. 
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ikte  io  coojooction,  comes  to  be  exercised  bj 
■i!  or  eitber  of  tbein,  singly  aiMl  apart,  or  by 
tmo  of  tbeoa  against  ooe. 

WbeB  nev  and   never- heard  of  changes  do 

&J  oot  io  tbe  kiogdoiD,  it  is  not  likely  that  the 

kiMwo  aiid  written  laws  gf  the  land  should  be 

Ue  exact  .rule;  hut  the  grounds  and  rules, of 

jeKxe*  cootaiucd  and  declared  in  tlie  law  of 

aaiMe^  are  and  ought  to  be  a  sanctuary  iu  such 

casn,  e«en  by  the  very  common  law  of  Eng- 

kod :  for  Uieuce  originally  spring  the  uoerriog 

nies  ihat  are  set  by  the  divine  and  eternal  law, 

fer  niie  and  subjection  in  all  btatas  and  king* 

dems. 

Io  contemplation  hereof,  as  the  Resolve  of 
all  the  Judges,  it  was  agreed ; 

t.  That  alle^^iance  ij  due  to  sovereignty  by 
tfar  law  of  nature ;  to  wit,  that  law  which  Uod^ 
at  the  creatioo   of  man,  infused  into  bis  heart 
fv  Lis  preoervatirtn  and  direction,  the  law  eter- 
BsL    Yet  it  is  not  this  law,  as  it  is  in  the  heart 
of  every  in  dividual   roan,  that  is  binding  over 
•any;   or  legislative,  but  as  k  is  the  act  of  a 
cnrnmunity,  or  an  associated  people,  by  the 
tpn  dictates  and  persuasions  of  the  wotk  of 
wn  iaw  io  their  hearts.    This  appears  in  the 
cue  of  the  Israelites,  Judges,  chap.  30  &  21, 
cited  in  iiae4tb  part  of  Coke*s  Institutes,  where 
BMotioo  is  made   of  a  parliament,  without  a 
king,  that   mxuJe  war,  and  that  with  their  bre- 
thren:  tisey  met  as  one  man  to  do  it,  in  van- 
dication  of  tlmt  justice  unto  which  they  were 
ehliged  even   by  the  law  of  nature.    This  is 
ikat  which  chancellor  Fortescue  calls  political 
power  here  in  England ;  by  whichj  as  by  the 
grdinaoce  of  man,  in  pursuance  of  the  ordi- 
nance of  Cod,  the  reg^l  office  is  constituted,  or 
fte  king,*s  politic  capacity,  and  becomes  ap- 
pro|iriafted  to  his  natural  person. 
.  Thus  politic  power  is  the  immediate  efBux 
lad  o&pring  of  the  law  of  nature,  and  may  be 
called  a  part  of  it.    To  this,  Hooker  in  hisEc- 
HwiasticaL  Polii  j  agrees,  and  Selden  on  that 
inject. 

The  law  of  nature  thus  considered,  is  part  of 
(he  law  of  England,  as  is  evident  by  all  the  best 
raceived  Uw  books,  Bracton,  Fleta,  Lambard 
■poB  the  Saioo  laws,  and  Fortescue  in  the 
praise  of  the  laws  of  Eogiand.  This  is  tlie  law 
dwt  is  belbre  any  judicial  or  municipal  law,  as 
the  root  and  fountain  whence  these  and  all  go- 
vernments, under  God  nnd  his  law,  do  flow. 

This  politic  power,  as  it  is  exercised  io  cot)- 
jmctsoa  with,  and  conformity  to  the  eternal  law, 
partakes  of  its  moral  and  immutable  nature,  and 
caiuiot  be  changed  by  act  of  parliament.  Of 
das  law  it  is  that  Magna  Charta,  and  the 
Charter  of  Forest,  with  other  statutes  rehearsed 
ia  the  Petition  of  Kight,  are  for  the  most  part 
Hedaratory :  for  they  are  not  introdnctive  of 
any  oew  law,  but  confirmations  of  what  was 
gpod  in  all  laws  of  England  before.  This  agrees 
wah  that  maz«m, '  SaUis  Populi  suprema  Lex  ;* 
that  being  made  due  and  binding  by  this  law, 
wbicfa  in  the  judgment  of  tlie  community,  de- 
dariog  their  mind  by  their  own  free- chosen  de* 
Wgttet  and  trustees  in  b«n»ony  with  the  eternal 
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IaW|  appears  profitable  and  necessary  for  the 
preservation  and  good  of  the  whole  society. 

This  is  the  law,  which  is  put  forth  by  the 
common  consent  of  the  whole  realm,  in  their 
representative;  and  (according  to  the'funda- 
mental  constitutions  of  this  kingdom)  is  that 
with  which  tlie  kings  of  tins  land,  by  the  joint 
co-operation  of  the  three  estates,  do  make  and 
repeal  laws. 

fiut  through  the  disorders  and  divisions  of  the 
times,  these  two  powers,  the  regal  and  political, 
(which  acoordinff  to  the  law  of  England,  make 
up  but  one  and  the  same  supreme  autiiority) 
fell  asunder,  and  found  themselves  in  disjunc- 
tion from  an  opposition  to  one  another.  I  do 
not  say  the  question  is  now.  Which  of  these  is 
most  rightly  (according  to  the  principles  of  the 
law  of  n|iture,  and  the  law  ot  En^'laud)  to  be 
adhered  unto  and  obeyed?  hut  uiUo  whether 
power  adherence  is  a  crime  in  such  an  exigent 
of  state  ?  which,  since  it  is  such  a  new  and  ex- 
traordinary case,  evidently  above  the  track  of 
the  ordinary  rules,  contained  in  the  positive  and 
municipal  laws  of  England,  there  can  be  no 
colour  to  bring  it  .within  the  statute  of  25  Ed.  3, 
cap.  3,  forasmuch  as  all  statutes  presuppose 
tlieie  two  powers,  regal  and  political,  iu  con- 
junction, perfect  unity,  and  subserviency,  which 
this  case  does  not,  cannot  admit.  So  exceed- 
ing new  and  extraordinary  a  case  is  it,  that  it 
may  be  doubted  whether,  and  questioned  how 
far  any  other  parliament  hut  that  jpu'liament 
itself  that  was  privy  to  all  its  own  actings  and 
inteniiims,  can  be  an  indifferent  and  competent 
judge.  Bat  however,  tlie  point  is  of  so  abstruse 
and  high  consideration,  as  no  inferior  court  c<\n 
or  ougot  to  judge  of  it,  as  by  law  books  is  most 
undeniable,  to  wit,  Bracton,  and  others 

This,  then,  being  the  true  state  of  the  case, 
and  the  spring  of  that  contest  that  ensued,  and 
received  it»  decision  by  the  late  war,  the  neit 
consideration  is,  how  far  I  have  had  my  share 
and  part  therein,  that  by  the  laws  is  not  war-» 
rantsible,  or  by  what  appears  in  way  of  proof  us 
thejury. 

For  the  first,  I  shall  crave  leave  to  give  yo(| 
this  account  of  myself,  who  have  best  knowa 
my  own  mind  and  intentions  throughout,  and 
would  not  now,  to  save  my  life,  renounce  the 
principles  of  that  righteous,  cause^  which  my 
conscience  tells  ine  was  my  duty  to  be  ^thfuL 
unto. 

I  do  therefore  humbly  affirm,  that  in  the 
afore-mentioned  great  dianges  and  revolutions, 
from  first  to  last,  I  was  never  a  first  mover,  but 
always  a  follower,  chusing  rather  to  adhere  to 
tilings  than  persons,  and  (where  authority  was 
dark  or  dubious)  to  do  things  justifiable  by  the. 
light  and  law  of  nature,  as  that  law  was  ac«« 
knawledged  part  of  the  law  of  the  lan<l ;  things 
that  are  in  se  bona,  and  such  as,  according  to 
the  grounds  and  principles  of  the  common  law^ 
as  well  as  the  statutea  of  this  land,  would  war- 
rant and  indemnify  me  in  doing  them.  For  I- 
have  observed  by  precedents  of  fonper  timeSn 
when  there  have  arisen  disputes  about  titles  to 
the  crowO|  between  kings  dt  /aci9,  and  kingii  • 
M 


1G3]         STATE  TRIALS,  14  ChablesII.  1062.— Triai  qf  Sir  Henry  rane,        [1G4 


dejure,  the  people  of  this  realm  wanted  not'  di- 
rections for  their  safety,  and  how  to  behave 
theiuselres  within  the  duty  and  limits  of  allegi- 
ance to  the  king  and  kingdom,  in  such  difficult 
and  dangerous  teasob^. 

Mv  lord  Coke  is  rery  clear  in  this  pointy  in 
his  chapter  of  Treasons,  fol.  7.  And  it  it  were 
otherwise,  it  were  the  hardest  case  that  could  be 
for  the  people  of  England :  for  then  they  would 
be  certainly  exposed  to  punishment  from  those 
that  are  in  possession  of  the  supreme  power,  as 
traitors,  if  they  do  noy  thing  ngainsl  tliem,  or 
do  not  obey  them ;  and  they  woold  be  punish- 
able as  traitors  by  him  that  hath  right,  and  is 
king  dejure,  in  case  they  do  obey  the  kitigs  tic 
facto:  and  so  all  the  people  of  England  are  ne- 
cessarily involved  in  treasons,  either  against  the 
powers  de  factOy  or  de  jure,  and  may  by  the 
same  reason  be  questioned  fur  it,  as  well  as  the 
prisoner,  if  the  Adt  of  Indemnity  and  the  king's 
pardon  did  not  free  them  from  it.  The  security 
then  and  safety  of  all  tlie  people  o(  England 
is  by  this  means  made  to  depend  upon  a  pardon, 
(winch  might  have 'been  granted  or  denied)  and 
not  upon  the  sure  foundations  of  common  law: 
an  opinion,  sure,  whidi  (dnly  weighed  and  con- 
sidered) IS  verv  strange,  to  say  no  more.       ^ 

For  I  would  gladly  know  that  person  in  Eng- 
land of  estate  and  fortune,  and  ot  age,  that  bath 
not  counselled,  aided,  or  abetted,  either  by  his 
person  of  cftare,  and  submitted  to  the  laws  and 
|COvvrnment  of  the  powers  that  then  were:  and 
if  so,  then  by  your  judgments  upon  me,  yon 
condemn  (in  effigies,  and  by  necessary  conse> 
qoence)  the  whole  kingdom. 

And  if  that  be  the  law,  and  be  now  known 
to  be  so,  it  is  «vorth  consideration,  whether  if  it 
had  been  generally  known  and-  understood  he- 
lore,  it  might  not  have  hindered  hb  majesty's 
iiestoration. 

Besides,  although,  until' this  Judgment  be 
passed  upon  me,  the  people  have  apprehended 
themselves  as  free  from  the  question,  and  out 
#f  danger,  by  reason  of  the  act  of  indemnity 
and  general  pardon ;  yet  when  it  shall  appear 
to  them  that  such  their  safety  is  not  grounded 
on  the  common  law,  nor  upon  the  law  of 
Bkture,  but'  that  against  both  these  and  their 
actions  they  are  found  faulty,  and  tainted 
with  a  moral  guilt,  and  that  as  principals  also, 
(since  ih  treason  there  are  no  aci'essanes)  what 
terrifyine  reflections  mu»t  this  needs  stir  up  in 
the  mtno  of  every  man,  that  will  be  apt  to 
believe  his  tarn  will  come  next,  at  least  once 
in  two  years;  as  hath  befallen  me  in  my 
person,  who  (however  I  have  been  mtsjndged 
and  diisanderbtood)  can  truly  affirm,  that  in 
the  whole  series  of  my  actions,  that  which  I 
have  had  in  ray  eye  hath  been  to  preserve  the 
ancient  well*con»tittited  government  of  England 
on  its  own  basis  and  primitive  righteoas  foun- 
dations, most  learnedly  stated  by  Fortescae 
in  his  book  made  in  praise  of  the  English 
laws.  And  I  did  account  it  the  most  likely 
■leans  for  the  eflfecting  of  this,  to  preserve  it, 
at  least  in  its  root;  whatever  clianges  and 
nkerattons  it  might  h%  expoatd  u»to  io  its 


branches,  through  the  blusterous  and  stormy 
times  that  have  passed  over  us. 

This  is  no  new  doctrine  in  a  kingdom  ac* 
ouainted  with  political  power,  as  Fortescue 
snews  ours  is,  describing  it  to  be  in  efiecC 
the  common  assent  of  the  realm,  the  will  of 
the  people  or  whole  body  of  the  kingdom,  re- 
presented in  parliament.  Nay,  though  this 
representation  (as  hath  fallen  out)  be  restrained 
for  a  season  to  the  Commons  house,  in  tlieir 
single  noting,  into  which  (as  we  have  seen) 
when  by  the  inordinate  fire  of  the  times,  two  of 
the  thre^  estates  have  for  a  season  been  melted 
down,  they  did  but  retire  into  their  root,  and 
were  not  herehy  in  their  right  destroyed,  but 
rather  preservecl,  though  as  to  their  exercise 
laid  for  a  while  asleep,  till  the  season  came  of 
their  revival  and  restoration. 

And  .whatever  were  the  intents  and  designs 
of  others  who  are  to  give  an  account  of  their 
own  actions,  it  is  sufficient  for  me  that  at  a 
time  critical  aitd  decisive,  though  to  my  own 
hazard  and  ill  usage,  I  did  declare  my  refusal 
of  the  Oath  of  Ahjuratton,  which  was  intended 
to  be  taken  by  all  the  members  of  parliament, 
in  reference  to  kingly  government,  and  the  line 
of  his  now  majesty  in  particular.  This  I  not 
only  positively  refused  to  take,  but  was  an 
occasion  of  tire  second  thoughts  which  the  par- 
liament reassumed  thereof,  till  in  a  manner 
they  came  wholly  at  last  to  decline  it :  A  proof 
undeniable  of  the  remoteness  of  any  intentions 
or  desi|;ns  of  mine,  as  to  the  endeavom-ing  any 
alteration  or  change  in  the  government ;  and 
was  that  xvhich  gave  such  jealousy  to  many  in 
the  house,  that  they  were  willing  to  take  the 
first  occasion  to  shew  their  dislike  of  me, 
and  to  discharge  me  from  sitting  among  them. 

But  to  return  to  what  I  have  before  affirmed; 
as  to  my  being  no  leading  or  first  actor,  in  any 
Change ;  it  is  very  apparent  by  my  deportment 
at  the  time  when  tnat  great  Violation  of  Pri- 
vileges happened  to  the  parliament^  so  as  by 
force  of  arms  several  members  thereof  were' 
debarred  coming  into  the  House,  and  keeping 
their  seats  there.  This  made  me  forbear  ta 
come  to  the  parliament  for  the  space  of  ten 
weeks,  to  wit,  from  the  drd  of  December  1648, 
till  towards  the  middle  of  February  following, 
or  to  meddle  in  any  public  transactions ;  and 
during  that  time  the  matter  most  obvious  to 
exception,  in  way  of  alteration  of  the  go- 
vernment, did  happen.  I  can  therefore  truly 
say,  that  as  I  had  neither  consent  nor  vote  at 
first  in  the  Resolutions  of  the  Houses,  concern- 
ing the  Non-Addresses  to  his  late  majesty,  so 
neither  had  I  in  the  least  any  consent  in,  or 
approbation  to  his  death :  But  on  the  contra- 
ry, when  required  by  the  parliament  to  take  an 
oath,  to  give  my  approbation  ex  pa$t  facto  to 
what  was  done,  J  utterly  refused,  and  would 
not  accept  of  sitting  in  the  Council  of  State 
upon  rhose  terms,  but  occasioned  a  new  oath 
to  be  drawn,  wherein  that  was  omitted.  Here- 
upon many  of  the  Council  of  State  tat,  that 
would  take  the  other. 

In  liit  manqcr  tha  RefolutioDS  and  Vote^, 
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for  dttDging  tbe  i^Temmeot  into  a  Common- 
vnlth  or  Free  State  were  passed,  some  weeks 
before  my  retora   to  partiaoaeat:   Yet  after- 
wiidsi  so  far  as  I  judged  the  same  consonaot 
lD<Ci»e  principles  and  grounds,  declared  in  tbe 
hwsof  Englaody  for  upholding  that  political 
fMrntr  which  hath  given  the  rise  and  introduc- 
tiod  in  this  naiioo  to  monarchy  itself,  hy  •  the 
acconnc  of  ancient  writers,  I  conceived  it  my 
da!y,  as  the  state  of  things  did  then  appear  to 
ne,  notwithstanding  the  said  alteration  made, 
to  keep  my  station  in  the  parliament,  and  to 
perfiirm  my  allegiance    therein  to  king  and 
kiogdom,  under  the  powers  then  regnant,  (upon 
my  principles  before  declared)  yielding  obedi* 
ence  to  their  anthoriiyand  commands,    iind 
imving  received  trust  in  reference  to  the  safety 
tiid  presenration   of  the  kingdom,    in    tliose 
times  of  ioifDinent  danger,  bo:h  within  and 
without,    I   did  conscientiously  bold    myself 
obliged  CO  be  true  and  faithful  therein.    This  I 
did  apon  a  public  accpunt,  not  daring  to  ouit 
mj  station  in  parliament  by  virtue  of  my  nrst 
writ :  Nor  was  it  for  any  private  or  gainful  ends 
to  profit  myself,  or  enrich  my  relations.   This 
■ay  appear  as  well  by  the  great  debt  I  have 
cootmctcd,  as  by  the  destit^ute  condition  my 
many  children  are  in,  as  to  any  provision  made 
for  them.     And   I  do  publicly  challenge  all 
petsoDs  whatsoever,  that  can  give  any  informa- 
tion of  any  bribes  or  covert  ways  used  by  me, 
daring  the  whole  time  of  my  public  actingC 
Therefore  I  hope  it  will  be  evident  to  the  con- 
fidences of  the  jurj,  that  what  I  have  done 
bath  been  upon  principles  of  integrity,  honour, 
jastioe,  reason,  and  conscience,  and  not,  as  is 
si^csted  in  the  Indictment,  by  • '  Instigation 
el  the  devil,  or  want  of  the  fear  of  God.' 

A  second  ^reat  Change  that  happened  upon 
liieoooatitutions  of  the  parliament,  and  in  them 
of  the  very  kingdom  itself,  and  the  laws  there- 
of, (to  the  plucking  up  the  liberties  of  it  by  the 
vey  roots,  and  the  introducing  of  an  arbitrary 
repJ  power,  under  the  name  of  Protector,  by 
ibroe  and  the  law  of  the  Sword)  was  the  usur- 
MtKMi  of  Cromwell ;  which  I  opposed  from  the 
beginniag  to  the  end,  to  that  degree  of  sufierinir 
and  with  that  constancy,  that  well  near  had 
cost  me  not  only  the  loss  of  my  estate,  but  of 
Biy  very  life,  it  he  might  have  had  his  will, 
which  a  higher  than  he  hindered:  yet  I  did  re- 
main a  prisoner,  under  great  hardships^  four 
nontfas  in  an  Island,  by  his  orders. 

Hereby,  that  which  I  have  asserted  is  most 
■adeniaoly  evident,  as  to  the  true  grounds  and 
ends  of  my  actions  all  along,  that  were  against 
■aorpation  on  tbe  one  hand,  or  such  extraor- 
^naiy  actings  on  the  other,  as  I  doubted  the 
laws  might  not  warrant  or  indemnify,  unless  I 
were  enforced  thereunto  by  an  over^ruling  and 
iaeritable  necessity.  . 

The  third  considerable  Change  was  the  total 
&appointing  and  removing  of  the  said  Usur- 
pation, and  the  returning  again  of  the  members 
of  parliament  to  the  exercise  of  their  primitive 
and  original  trust,  for  tbe  good  and  safetj  of 
Ihe  kin^om,  so  &r  as  the  state  of  the  times 


would  then  permit  them ;  being  so  iosnch,  as 
they  were,  under  the  power  of  an  army,  that 
fpr  so  long  a  time  had  influenced  the  government. 
Towards  the  recovery  therefore  of  things  again 
into  their  own  channel, .  and  upon  the  legal 
root  of  the  peoples  liberties,,  to  wit,  their  com- 
mon consent  in  parliament,  eiven  by  their  own 
deputies  and  trustees,  I  held  it  my  duty  to  be 
again  acting  in  public  affairs  in  tbe  capacity  of 
a  member  of  the  said  parliament,  then  re-en- 
tered^ upon  the  actual  exercise  of  their  former 
power,  «JT  at  least  struggling  for  it.  In  this 
season  I  had  the  opportunity  of  declaring  my  / 
true  intentions  as  to  the  government,  upon  oo> 
easion  of  refusing  the  Oath  of  Abjuration  be- 
fore mentioned. 

And  whereas  I  am  charged  with  keeping,  out 
his  majesty  that  now  is,  from  exercising  his 
regal  power  and  roya>l  authority,  in  this  his  kii}g- 
dom ;  through  the  ill-will  borne  me  by  that 
part  of  thepairliameut  then  sitting,  I  was  dis- 
chaiged  from  being  a  member  thereof  about 
Jan.  9,  1660,  and  by  many  of  tliem  was 
charged,  or  fit  least  strongly  suspected,  to  be  a 
royalist.  Yea,  I  was  not  only  discharged  from 
my  attendance  in  parliament,  but  confined  as  a 
prisoner  at  my  own  house,  some  time  before 
there  was  any  visible  power  in  the  nation  that 
thought  it  seasonable  to  own  the  king's  interest. 
And  I  hope  my  sitting  still  will  not  be  imputed 
as  a  failure  of  duty,  in  the'  condition  of  a  pri- 
soner,  and  those  circumstances  I  was  then  in. 
This  I  can  say.  That  from  tbe  time  I  saw  hiii 
majesty's  Declarations  from  Breda,  declaring 
his  intentions  and  resolutions  as  to  his  return, 
to  take"  upon  him  the  actual  exercise  of  his  regal 
I  office  in  England,  and  to  indemnify  all  those 
who  had  been  actors  in  the  late  differences  and 
wars,  (as  in  the  said  Declaration  doth  appear) 
I  resolved  not  to  avoid  any  public  question, 
(if  called  thereto)  as  relying  on  mine  own  in- 
nocency,  and  his  majesty's  declared  favour,  as 
before  said.  And  for  U»e  future,  I  determined 
to  demean  myself  with  that  inoffensiveness  and 
agreeableness  to  my  duty,  as  to  give  no  just 
matter  of  new  provocation  to  his  majesty  in  his 
government.  All  this,  for  my  part,  hath  been 
punctually  observed,  whatever  my  sufferings 
have  been.  Nor  am  I  willing  in  the  least  to 
harbour  any  discouraging  thoughts  in^y  mind 
as  to  his  majesty *s  generosity  and  favour  to- 
wards me,  who  have  been  faithful  to  the  trust  I 
was  engaged  in,  without  any  malicious  intentions 
against  his  majesty,  his  crown,  or  dignity,  as 
before  hath  been  shewed;  and  I  am  desirous 
for  tbe  future  to  walk  ^aceabty  and  blame- 
lessly. 

Whatever  therefore  my  personal  sufferings 
have  been  since  his  majesty's  Restoratjou,  1  ra- 
ther impute  them  to  the  false  reports  and  ca- 
lumnies of  mine  enemies,  and  misjudgf  rs  of  my 
actions,  than  reckon  them  as  any  thing  thai 
'  hath  proceeded  from  his  majesty's  proper  in- 
clination, whose  favour  and  clemency  I  have 
had  just  reason,  i^ith  all  humility,  to  acknow- 
ledge. 

first,  with  regard  to  hi«  ro,ajesty*s  Speech^ 
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made  tbe  97th  of  July,  1Q60,  in  the  House  of 
Peers,  wherein  his  majesty  expressly  declared 
i(  to  be  no  iDtention  of  his  that  a  person  under 
my  circumsiauoes  should  be  executed  out  of 
the  Act  of  Indemnity,  either  for  life  or  estate. 

And  Secondly,  However  it  was  the  parliflt- 
ment's  pleasure  (myself  unheard,  tlioogn  then 
in  the  Tower,  aiid  ready  to  have  been  brought 
before  them)  to  except  me  out  of  the  common 
Indemnity,  ond  sobject  me  to  question  for  niy 
actions,yet  they  themselves  of  their  own  accord 
(admitting  the  possibility  that  in  such  question^ 
ing  of  me  I  might  be  attainted)  made  it  their 
humble  desire  to  his  majesty,  that  in  such  case 
execution,  as  to  my  life,  might  be  reo'icted. 
Upoh  thib  his  majesty  readily-  gave  his  grant 
and  assent.  And  1  do  firmly  believe,  if  the 
Houses  had  pleased  to  give  me  the  opportunity 
and  leave  of  being  heard,  they  would  never 
have  denied  me  the  Indemnity  granted  to  the 
rest  of  the  nation. 

That  which  remains  of  Airther  Charge  yet  to 
ne  is  the  business  of  a  Regiment,  an  employ- 
ment which  I  can  in  truth  affirm,  mine  own  in- 
clinations, nature,  and  breeding,  little  fitted  me 
for,  and  which  was  intended  only  as  honorary 
and  titular,  with  relation  to  volunteers,  who, 
by  their  applicutioti  to  the  Council  of  State,  in 
a  time  of  i^reat  commotions,  did  propound 
their  own  o(Hcers,  and,  (without  any  seeking  of 
mine,  or  not  considering  any  ftirther  of  ir, 
than  as  the  use  of  my  name)  did,  among 
others,  nominate  me  for  a  colonel,  which  the 
Council  of  State  approved,  granting  Commis- 
sions to  myself,  and  all  other  officers  relating 
thereto;  aud  the  parliament  confirmed  my  sard 
commission,  upon  report  thereof  made  to  them. 

This  will  appear  by  Aeverel  witnesses  I  have 
to  produce  in  this  matter,  that  will  be  .able  to 
affirm  how  little  I  took  upon  me,  or  at  all,  to 
give  any  orders,  or  make  use  of  such  my  Com- 
mission; any  otherwise  than  in  name  only. 

It  is  true,  indeed,  that  at  a  certain  time,  when 
I  was  summoned  to  appear  at  the  Committee  of 
the  Militia,  in  Southwark,  whereof  I  was  a 
member,  that  which  was  called  my  own  com- 
pany of  foot,  from  the  respect  which  they  and 
their  officers  pretended  to  me,  were  desirous  to 
be  in  a  posture  fit  for  me  to  see  them ;  and  as 
I  passed  by,  I  took  the  opportunity,  at  their 
desire,  to  shew  myself  to  thtm,  and  only,  as 
taking  notice  of  their  respect,  in  some  few 
words,  expressing  the  reason  1 1  tad  to  receive  it 
in  good  part,  I  told  them  I  would  no  longer 
detain  them  from  their  other  occasions.  After  I 
xvas  gone  from  them,  I  appointed  my  captain- 
lieut.  to  give  them  from  me  something  to  drink, 
as  might  be  fitting  on  such  an  occasion,  which, 
to  my  best  remembrance,  was  5/. ;  and  lie 
laid  it  out  of  his  own  money. 

More  than  this^  as  I  remember,  was  not 
done  by  me ;  so  much  as  to  the  seeing  any 
more  the  companies  of  that  regiment  pnhcred 
together,  or  giving  orders  to  them  :  V\  uich  I 
publicly  and  avowedly  declined,  persuading  the 
officers  to  lay  down  their  Charges  in  mine  own 
example,  so  soon  m  I  disoeroed  the  intedk 


tions  of  the  sitting  down  of  the  Committee  of 
Safety,  and  tlie  exorbitant  power  committed  to 
tfaau  to  exercise,  and  the  way  of  proceedings 
by  the  army,  in  interesting  themselves  in  the 
civil  government  of  the  nation,  which  I  utterly 
disliked. 

And  although  I  forbore  not  to  keep  my  station, 
in  reference  to  the  Council  of  State,  while  they 
sat,  or  as  a  Commissioner  of  the  Admiralty, dur- 
itig  the  time  by  them  appointed  to  act  by  parlia- 
mentary authority,  and  so  had  occasion  to  be 
daily  conversant  with  the  members  of  the  Com* 
mittee  of  Safety  (whereof  myself,  with  others 
that  would  not  accept,  were  named ;)  yet  I 
perfectly  kept  myself  disinterested  from  all  those 
actings  of  the  army,  as  to  any  consent  or  ap- 
probation of  mine,  (however,  iii  many  things, 
by  way  of  discourse,  £  did  not  decline  con- 
verse with  them)  holding  it  my  duty  to  pene-' 
trate  as  far  as  I  could  into  their  true  intentiona 
and  actions;  but  resolving  within  myself  to 
hold  true  to  ray  parliamentary  trust  in  ait 
things  wherein  the  parliament  appeared  to  me' 
to  act  for  the  safety  and  good  of  the  kingdom. 
However^  I  was  misinterpreted,  and  judged  by 
them  as  one  that  rather  favoured  some  of  the 
army,  dnd  their  power. 

Upon  the  whole  matter,  there  is  not  any  pre« 
cedent  that  ever  both  or  either  of  the^houscs 
of  parliament  did  commit  treason :  For  thbngh 
privilege  of  parliament  does  not  so  hold  in  trea- 
son, but  that  particular  members  may  be  punish* 
ed  for  il,  yet  it  is  unprecedented,  that  both  or 
either  houses  of  parliament,  as  a  collective 
body,  ever  did  or  could  commit  treason. 
'  All  the  acts  done  in  parliaments  have  been 
reversed  indeed,  and  repealed,  as  what  was 
done  11  Rd.  3.  was  repealed  31  Rd.  3.  and 
what  was  done  31  Rd.  9,  was  repealed  1  Hen. 
4,  5.  as  appears  bv  the  printed  Statutes :  Yet 
I  do  not  find  that  both  or  either  house  of  pai^ 
liament  were  declared  traitors  for  what  they  did 
in  those  parliaments ;  or  that  any  which 
acted  under  them  suffered  for  the  same  in  any 
inferior  Courts.  And  surely  the  reason  is  o!v> 
vioBS  :  For  they  had  a  co-ordinancy  in  the  sih 
preme  or  legislative  power  for  the  making  alter- 
ing, and  repealing  laws.     And  if  so,  *  par  in 

*  parem  nou  habet  imperiuro.'  And  by  autho* 
rities  out  of  Bracton,  Fleta,  and  others,  it  may 
appear  what  superiors  tlie  king  himself  hath. 
(who  yet  hath  no  peer  in   his  Kingdom,  *  (n  isi 

*  curiam  baronum),^  God,  law,  and  parliament. 

And  if  either  or  both  Houses  cannot  commit 
treason,  then  those  that  act  by  their  authority ' 
cannot :  For, '  Phis  peccat  author  quam  actor,*' 
the  author  offends  more  than  the  actor.     If 
those  that  command  do  not,  nor  can  commit 
treason,  how  cau  those  that  act  by  their  autho- 
rity be  guilty  of  it  ? 

Further,  1  must  crave  leave  to  assert,  by  rea- 
son of  what  I  see  ppened  upon  the  Evidence^ 
that  what  is  done  in  parliament,  or  by  their  au- ' 
thority,  ought  not  to  be  questioned  in  any 
other  Court :  For  every  offence  committed  in ' 
any  Court,  must  be  punished  in  the  same,  or  in 
some  Lighery  aod  not  any  inferior  Goart.    Na#' 
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ifaeCoortof  pffcHmment  hath  no  superior  Court,  |  in  the  Writ  of  Error  take  issue  thereupon,  if] 
IS  if  laid  in  "  Coke's  Jurisdiction  of  Courts."    can  prove  hv  witnesses  the  judge  or  judges 

denied  to  seal  it." 

,    Notwithstanding  alt  this,  the  judges  over- 
ruled this* plea  also,  by  such  interpretatibn  r§ 


Aid  die  reaacm  there  given  that  Judges  ous^ht 
MC  to  give  any  opinion  in  a  matter  of  pnrtia- 
■cut,  is,  Because  it  is  not  to  be  decided  bjtbe 
eoBiDoa  lawsy  bot '  secundom  lej^etn  et  con- 
*  saeCodioem  parliamenti/  Tbis  the  Judges  in 
divefs  parliaments  have  confessed.  And  tliat 
ifssoo  is  not  to  be  waved,  which  the  lord  Coke 
gifts.  That  a  man  can  make  no  defence;  for 
what  is  said  and  acted  there,  is  done  in  council, 
mdnooe  ought  to  reveal  the  secrets  of  the 
Hoose:  Every  member  hath  a  judicial  voice, 
aad  can  be  no  witness, 

Jnne  the  tUh^ 

After  the  costomary  formalities  of  the  Court, 
The  Clerk  demanded  of  sir  Henrr  Vane  what 
he  had  to  say  why  Sentence  of  death  should 
aoc  be  passed  upon  him  ? 

Sir  Henry  Vane  first  alledged.  That  he  had 
Bot  yet  beard  the  Indictmefrt  read  in  Latin. 
The  debate  upon  this  took  op  some  time:  At 
kogtfa  some  of  the  king's  counsel  desired  that 
the  prisoner  niight  ba  satisfied  in  that  point. 
Sir  Henry  denred  that  counsel  then  might  also 
be  assiened  him,  to  make  Exceptions  thereto, 
if  ihcy  found  caase;  otherwise  ne  valued  not 
the  hearing  of  it  read  in  Latin.  This  was  over- 
ndcd  by  the  Court :  He  soon  therefore  desisted 
fnm  any  further  ui^ins  it. 

The  next  thing  sir  Henry  oflfered  in  his  own 
Defence  was  the  Bill  of  Excepciops,  which  he 
biDBght  with  him  ready  drawn,  and  offered  it 
to  Hk  Judges,  desiring  tliem,  according  to  the 
Slacnceof  Westm.  S.  31.  made  13  Edw.  l,  to 
it.    This  be  urged  so  home,  that  the  Sta- 
s  consulted  and  read  in  open  Court, 
in  fiavour  of  the  prisoner  to  this  cfTect : 
That  if  any  man  find  himself  aggrieved  by  the 
praceedinga  against  him  before  anjr  justices,  let 
him  write  his  Exception,  and  desire  the  justices 
to  set  tfanr  seals  to  it."    **  Tliis  act  was  made 
(sajs  Coke)  that  the  party  wronged  m^ht  have 
a  foundation  for  a  lec;al  process  against  the  jus- 
ciees  by  a  Writ  of  Error,  having  his  Exception 
entered  upon  record  in  the  Court  whrre  the  in- 
jury is  done,  which  through  the  justices  over- 
rubag  it,  ther  could  not  before  procure,  so  the 
party  grieved  was  without  remedy ;  for  whose 
idiefthis  statute  was  made.    The  justices  re- 
fimng  to  set  their  seals,  the  party  grieved  may 
kave  a  writ  grounded  on  this  statute,  command- 
ing them  to  set  tlieir  seals  to  his  Exception. 
This  Exception  extends  not  only  to  all  pleas 
dilatory  and  peremptory,  &c.  but  to  all  ch al- 
ien^ of  any  lurofs,  and  any  material  evidence, 
pvcn  to  any  ^urj,  by  which  the  Court  is  over- 
raied,"    As  m  tbis  prisoner's  Case  the  Testi- 
aiony  about  falsifying  of  his  hand  to  writing, 
kc  was,  by  what  was  offered  to  the  jury  by 
joitioe  Windham.    . 

Further,  says  Coke  on  this  statute,  '*  If  tlie 
jattice  (or  justices)  die,  their  executors  or  ad- 
aiaiacratars  may  "be  proceeded  against  for  the 
iiijary  ^ooe.  And  if  the  iadge  (or  judges)  deny 
to  ml  the  Sxceptioni  tne  parqr  wronged  may 


themselves  put  upon  that  statute,  to  wit,  That 
it  was  not  allowable  in  criminal  cases  for  life. 
This  makes  the  law  less  careful  for^  the  preser- 
vation of  a  man*8  life,  than  any  particulars  uf 
his  estate,  in  controversies  about  which  this 
statute  is  affirmed  by  them  to  hold.  Whereas 
life  is  the  greater,  and  innocent  blood,  wheu 
spilt,  is  irreversible,  as  to  the  matter,  it  cannot 
begriihered  up  again  :  The  estate  is  the  lesser;  - 
and  if  an  erroneous  judgment  pass  about  it,  it 
is  reversible  upon  traverse,  Writ  of  Error,  or 
otherwise. 

Tlie  reason  they  alledged  for  their  pretended 
Opinion  was  this,  That  if  it  be  held  in  criminal 
cases  for  life,  every  felon  in  Newgate  might 
plead  the  same,  and  so  there  would  be  no  GwtA* 
Delivery. 

Sir  Henry  answered,  His  case  was  not  the 
case  of  common  felons,  allcdging  the  grant  of 
his  majesty  to  the  Petition  of  both -Houses  for 
his  life,  in  case  he  should  he  attainted.  There 
is  no  need  therefore  sure  (said  he)  of  fearing  the 
consequence  of  spinning  out  the  time  a  little 
*with  a  person  in  his  circumstances.  Besides, 
(he  said)  he  had  been  a  prisoner  two  years,  and 
never  called  on  to  give  any  account  of  himself 
and  his  actions,  (so  is  it  not  with  felons ;)  which^ 
with  otlier  considerations,  may  safficiently 
evince  that  there  is  no  need  of  such  hastening 
his  death.  He  told  them  withal,  that  he  de- 
sired not  this  for  his  own  sake  only,  but  for 
theirs,  and  for  posterity  ;  that  they  might,  on 
a  more  leisurely  and  unprejudiced  bearing  of 
what  may  be  said  on  all  hands,  prevent  the 
bringing  of  innocent  blood  upon  themselves  and 
the  land. 

But  being  in  this  also  ovei^rulcd  by .  the 
Court,  (say  what  he  would)  he  only  desired  he 
might  understand  whetlier  they  would  all  give 
it  as  their  common  jud|£ment  they  would  stand 
to.  That  what  he  desired  was  not  his  due  by 
the  law  ?  By  this  means  they  were  all  put  upon 
it,  one  by  one,  to  declare  themselves  in  that 
point,  unanimously  denying  him  the  benefit  of 
that  Act.  To  the  bystanders  their  chief  rea* 
son  seemed  to  be,  That  it  had  not  been  prac* 
tised  this  hundred  or  two  of  years. 

The  third  thing  kir  Heary  desired  was,  Tliat 
the  Petition  of  both  Houses,  with  his  m^escy*s 
Answer  thereunto,  might  he  read  in  the  Court ; 
which,  afl;er  some  dispute,  was  concluded  to  be 
a  thing  they  were  not  hound  to  take  notice  of, 
not  being  an  act  tf  parliament.  Yet  what  is 
any  act  of  parliament,  but  a  hiU  presented  with 
the  Petition  of  both  Houses  to  his  majesty,  with 
bis  royal  assent  thereto,  upon  public  record  ? 
At  length  they  condescended  to  read  it ;  and 
that  was  all. 

The  fourth  and  last  thing  sir  Henry  Vaoe  o^ 
fered  to  the  consideration  of  the  bench  was 
this.  That  in  maird  there  were  Qdestions 
toaching  matter  of  law  in  his  case,  which'  must 
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receive  their  determination  in  parliainenc,  he 
defcired  he  might  have  counsel  assigned  iiim,  to 
argue  them  before  their  lordships.  Some  of 
these  points  he  instanced  in,  to  wit ; 

■1.  Whether  a  parliament  were  accountable 
to  any  inferior  Ceurt  ? 

2.  Whether  the  king,  being  out  of  possession, 
and  the  power  regent  in  others — 

Here  they  stopped  him,  not  suffering  him  to 
proceed,  nor  admitting  ttiat  the  kmg  was  ever 
out  of  possession.  To  which  sir  Henry  replied, 
The  words  of  his  Indictment  ran  thus,  *  That  • 

*  he  etideavoured  to  keep  out  his  majesty;' 
and  how  could  he  keep  him  out  of  the  realm,  if 
he  were  not  out  ? 

But  when  he  saw  they  would  over-rule  him 
in  all,  and  «vere  bent  upon  his  condemnation,  he 
pat  up  his  Papers,  appealing  to  the  righteous 
judgment  of  God,  who  (he  told  them)  must 
judge  them  as  well  as  him,  often  ezpressine  his 
satisfaction  to  die  upon  this  Testimony ;  which 
Keeliugf  one  of  the  king's  counsel,  insultingly 
mnswered, '  So  you  may,  Sir,  in  good  time,  by 
'  the  erace  of  God/  The  same  person  had 
often  before  shewed  a  very  snappiMi  property 
Cowards  the  prisoner ;  and  sir  Henry  sometimes 
mnswered  him  according  to  his  folly :  For  when 
he  wGold  have  had  the  book  out  of  the  pri- 
JBoner's  hand,  wherein  was  the  statute  of  West- 
minster, Sd.  c.  31 ;  Sir  Henry  told  him,  *  He 

*  had  a  very  officious  memory,  and  when  he  was 
'  of  counsel  for  him,  he  would  find  him  books/ 
(Whereby  was  verified  what  was  said  to  be 
spoken  by  him,  at  first,  in  answer  to  one  of  his 
brethren,  on  the  Arraignment-day,  '*  Though 
we  know  not  what  to  say  to  him^  we  know 
what  to  do  with  him/') 

The  Bill  OF  Exceptioi^s,  translaltd  out  of  the 
best  Latin  form  the  priboner  could  pro- 
cure ;  no  council  learned  in  the  law  daring 
to  assist  him  in  those  circumstances,  with- 
out assignment  from  the  Court,  which  was 
denied. 

First,  Concerning  my  Imprisonment. 

(1*)  I  shall  here  mention  my  entrance  into 
this  new  scene  of  sufferings  under  the  present 
power  (after  my  having  been  handled  at  will 
and  pleasure,  under  the  six  years  usurpation  of 
Cromwell)  which  I  conceive  not  to  have  been 
at  all  according  to  the  law  of  the  land,  as  may 
appear  by  the  29th  chap,  of  Magna  Charta, 
and  Coke  upon  it,  with  many  other  Statutes 
and  law-books :  in  all  which  it  appears  that 
the  law  of  England  is  so  tender,  not  to  say 
curious,  in  providing  for  the  subject's  liberty, 
that  he  is  not  to  suffer  the  least  restraint,  con- 
finement or  imprisonment,  but  by  the  lawful 
judgment  of  his  peers,  or  by  the  law  of  the 
and.  Contrary  to  all  .which,  I  was  committed 
at  mere  will  and  pleasure,  and  have  been  de- 
tained close  prisoner  these  two  years,  without 
any  canse  specified,  or  any  particular  crime  laid 
to  my  charge. 

Secondly,   Concerning   Transactions    at   the 

Grand  Jury. 

(9.)  The  Grand  Jury  of  Middletex,  witliout 


a 
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my  privity,  knowled^  or  presence  (after  I  had 
been  kept  a  close  prisoner  two  full  years)  did 
meet,  take  the  Depositions  of  witnesses,  and 
find  the  Bill  against  me,  which  inevitably  ex* 
posed  me  to  a  trial  at  the  KingVBench  bar, 
for  I  knew  not  what :  whereas  major  Rolf  and 
others  have  had  the  right  of  Englislimen 
granted  them,  to  be  present  at  the  Grand 
Jury's  proceedings  ;  yea,  and  to  have  counsel 
also  present  to  plead  any  thing  in  a  way  of 
reason  or  law,  for  invalidating  the  teotimony,  or 
disabling  the  witnesses,  whereby  the  Indict- 
ment hath  been  immediately  quashed ;  and  so 
the  party  accused  delivered  from  any  shadow 
of  infamy,  by  so  much  as  appearing  in  the  cir- 
cumstances of  a  miilefiictor  at  any,  public  bar 
of  justice.  That  this  Prisoner  had  great  need 
of  that  privilege  of  being  present  himself,  or 
having  counsel  and  other  friends  present  at  the 
Grand  Jury,  will  appear  hereafter,  by  the  sub« 
ddlous  and  injurious  handling  of  matters  there. 

Thirdly,  Concerning  the  Jurisdiction  of  the 

Court. 

(3.)  The  offences  supposed  to  be  committed 
by  me,  are  things  done  not  of  my  own  head, 
but  as  a  member  of  the  Long  Parliament,  or 
in  pursuance  of  their  authority.  The  matters 
done  by  roe,  in  the  one  respect  or  other.  If 
they  be  deemed  offences,  are  p'unishable  only 
in  parliament ;  and  I  ought  not  to  be  ques* 
tioned  for  them  in  any  inrerior  court,  as  Coke 
shews  in  the  4th  part  of  his  Institutes,  chap.  1, 
coqcerning  the  High  Court  of  Parliament.  For 
the  parliament  is  not  confined  in  their  actings 
by  the  law,  which  inferior  courts  are  tied  up 
to ;  but  in  divers  cases  are  privileged  to  act 
extraordinarily  and  unaccouptably  to  any  but 
themselves,  or  succeeding  parliainents.  More- 
over, that  parliament  was  extraordinarily  com- 
missioned,  qualified  and  authorized  by  express 
act  of  puriiament,  beyond  all  preceding  parlia« 
ments,  for  the  causes  and  ends  declared  in  the 
preamble  of  the  Act  for  their  establishment, 
accorded  and  passed  by  the  joint,  consent  of 
King,  Lords  and  Commons,  whereby  they  be- 
came unsubjected  to  adjournment,  pro/ogatioa 
or  dissolution,  but  by  their  own  respective  vo- 
luntary consents,  to  be  by  them  expressed  and 
passed  for  that  purpose,  with  the  royttl  assent ; 
which  occasioned  nis  late  majesty,  in  his  An* 
swer  to  the  Nineteen  Propositions,  to  say, 
"  That  tl)e  power  hereby  legally  placed  In  both 
houses,  was  more  than  sufficient  to  prevent  and 
restrain  the  power  of  tyranny."      ^ 

And  further,  the  brmging  of  this  case  under 
the  jurisdiction  of  this  court,  or  of  any  other 
but  a  parliament,  may  prove  of  very  dangerous 
consequence,  in  point  of  precedent,  and  most 
disagreeing  to  all  rules  of  justice.  For,  First, 
By  the  same  reason  that  I  am  questioned  ia 
this  court,  not  only  every  member  of  parlia- 
ment, but  the  very  houses  themselves,  with  all 
their  debates,  votes  and  orders,  may  not  onlj 
be  questioned,  but  referred  to  a  petty-jury,  and 
so  come  to  be  judged  and  sentenced  by  a 
court  inferior  to  themielvet ;  which  judges  ia 
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wSL  times  hmrc  diadaiioed  and  acknowledged  to 
be  oat  of  ibeir  power,  according  to  the  koo^n 
nile,  ^  P^r  in  pares  non  habet  iniperiura,  tnultc 
miniis  in  eot  qui  majus  imperimn  babent.*'*— 
Secoodlj,  Id  aucb  case  the  parties  accu^d  will 
be  debarred  of  cvidince  or  wrtnes*!  for  tbeir 
JQStificatioQ  and  defence.  For  no  members, 
6k.  present  at  debates  in  parliament,  (who  are 
the  only  eje  and  ear-wito esses  of  what  is  said 
ifid'done  there)  ought  to  discover  the  counsels 
•f  ibelioo&e. 

Fuarthljy  Concerning  xlie  ludictmeDt. 

1.  I  bave  Dot  been  permitted  to  have  a  copy 
or  sig^t  of  the  Indictment,  nor  so  much  as  to 
bear  it  read  in  Latin,  which  is  tlie  original 
record  of  the  court,  and  ought  to  be  the  foun- 
dation of  their  whole  proceeding  with  me.  I 
•ftcn  desired  these  things  of  the  court ;  yea,  or 
at  least  to  have  but  tlie  transcripts  of  some  par- 
ticnlar  daoscs  In  the  Indictment^  to  enable  nic 
to  sbew  the  deficiencies  thereof  in  law,  (nil 
mhicby  others  in  socb  cases  bare  of>en  ol>- 
lained)  but  nothing  would  be  granted  heicin. 

This  then  was  my  hard  lot  and  usage ;  I  was 
put  (after  two  ^ears  close  imprisonment)  to  an- 
swer for  my  lite  to  a  lon^  Indictment  read  in 
Eoglisby  wbich  whether  it  were  rigktly  tran^ 
iMitd  bow  aliould  1  know,  tlmt  might  not  hear 
the  original   record  in  Latin  ?    Counsel  also 
Jeaned  in  the  law  were  deuied  me,  though 
pressed  for  by  me  again  and  again,  before  I 
pleaded.     And  bad  they  been  granted,  what 
coald  they  have  said  as  to  defects  of  law  in  the 
hMlictnient,  on  less  they  might  have  a  copy  of 
it?  What  cran  any  counsel  say  to  any   petty 
business    concerning   any    part    of  a    manS 
astate  that  is  in  controversy,  unless  they  may 
hare  a  leisurely  view  and  perusal  of  the  wri* 
tiogs  thereabouts  7    Much  more  Sure  will  it 
appear    reqaisite  to  the  reason   of  all  man- 
kind,   wben  a  man's  whole  estate,  life  and 
all,  are  at  stake.     It  is  true,  before  I  pleaded, 
ifae  Conrt  promised  I  should  have  Counsel 
aisigned  me  after  pleading  \^  God  forefend 
else,"  said  the  Lord  Chief  Justice]  but  it  is  as 
tme,  I  never  could  yet  see  that  promise  made 
|0od.    All  things  tending  to  a  iair  trial  were 
promised  me  in  geoeral  before  pleading,  but 
every  material  particular  for  the  just  defence 
af  my  life,  liath  been  denied  me  e\'er'  since. 
And  roy  trial  for  life  was  huddled  op  the  next 
day  of  my  appearing  before  you :  the  Jury  (as 
was  told  me)  must  not  eat  nor  drink  till  they 
kad  done  tbeir  work  :  (so  the  more  than  forty 
Jewry^meo  that  resolved    to  kill  Paul,  Acts 
iiiii.  91.)    But  why  such   haste  and  precipi- 
fisncy  for  a  man's  lire,  that  is  more  than  meat 
or  estate,  when  you  can  let  civil  causes  about 
■ens  estates  depend  many  years?  And  if  an 
moneoos  judgment  be  passed  in  such  matters, 
A  is  reversible ;  bat  if  innocent  blood  be^pitt, 
it  cannot  be  gathered  up  again,  as  the  wise 
woniaa  of  Tekoah  said,  2  Sam.  xiv. 

8.  But  secondly,  then,  as  to  Defects  in  the 
lafictment,  which  I  was  in  some  n^easure  en- 
i6]id  tp  observe  from  tliat  broken  hearing 


thereof,  tliatwns  afforded  me  herein  thecourt; 
I  say  tliere  arc  mauy,  and  those  very  consi*, 
dcrable  :  and  by  the  law  of  England  I  ought 
not  to  bave  been  urged  to  plead  or  make  an« 
swer  to  any  such  an  illegal  and  defective  in- 
dictment. 

1.  There  is  no  sufficient  Overt-Act  therein 
alledged  uf  the  prisoner's  imagining  the  king's 
death,  or  that  he  had  any  the  least  intention 
that  way. 

«.  The  Levying  of  a  War  is  alledged  ia 
Soutbwark,  and  cannot  therefore  be  tried  by  a 
jury  of  Middlesex,  Dyer,  fol.  934.  and  the  3d 
part  of  Coke's  Institutes,  fol.  34.  > 

3.  There  is  uncertainty  and  obscurity  in  the 
main  tiling  alledired  agamst  me  in  the  indict- 
ment ;  to  wit,  "  That  I,  togetiier  with  a  multi- 
tude of  persons,  to  the  number  uf  a  thousand, 
unknown  to  the  jury,  &c."  whereas  no  criminal 
acr  can  be  tried  that  is  not  certain ;  '  Certa 
*  res  debet  esse  quse  drducitor  in  judicium.' 

4.  The  treason  laid  to  my  charge,  is  alledged 
to  have  been  committed  witii  a  multitude  of 
other  false  traitors,  which  were  pardoned  by 
the  Act  of  Indemnity;  Such  supposed  crimes 
therefore  of  theirs  cannot  be  remembered  or 
alledged,  without  a  manifest  breach  of  the  Act 
of  Indemnity  and  Oblivion. 

The  Indictment  is,  or  ought  to  be  founded 
on  some  clause  or  branch  of  25  Edw.  3,  c.  3, 
but  no  such  overt-act  is  alledged  in  the  indict- 
ment, or  Broved  by  witnesses,  as  doth  discover 
that  I  had,  any  intention  to  kill,  depose,  or  hold 
out  the  king  from  the  possession  and  exercise  o{ 
his  regal  power.  Whereas  I  am  accused  of 
'  compassing  or  imagining  the  death  of  the 
<  king,'  this  must  be  understood  of  his  natural 
or  personal  *,  not  politic  capacity,  for  in  this 
latter  sense  tbe  law  says, '  The  king  cannot  die/ 

First  then,  to  compass  only  the  deposition  of 
the  king,  is  not  within  the  words  of  that  statute 
(several  kings  have  been  deposed  by  parliament 
since  the  Conquest)  ;'and  as  to  my  compassing 
or  designing  the  natural  death  of  the  king's 
person,  with  what  colour  can  I  be  accused  of 
such  intentions,  in  the  circumstances  the  king 
at  that  time  was  in  beyond  the  seas  ? 

Secondly,  The  assembling  of  men  together 
without  any  hostility  or  injury  offered  to  any 
person,  but  for  a  nian's  own  security  and  de- 
fence in  b  time  of  confusion  and  distraction,  is 
not  levying  war,  or  treason  at  the  common 
law,  or  -by  that  statute.  Yea,  in  this  case,  and 
at  the  season  wherein  such  an  act  as  this  is  al- 
ledged|  it  might  be  supposed  to  be  done  fur  the 
king's  restoration,  as  well  as  in  opposition  there- 
unto :  and  the  most  favourable  and  advantage- 
ous construction  ought  to  be  made  and  put  upon 
the  prisoner's  actings  or  words,  where  there  is 
ambigoitv,  so  that  they  may  be  taken  or  inter- 
pret^ divers  ways.  For  the  law  always  pre- 
sumeth  actions  to  be  innocent,  till  the  contrary 
be  manifestly  pcoved.     However,  in  a  time  of 

♦  See  Luders's  Considerations  on  the  Law  of 
High  Treason  in  the  Case  of  Levying  War,  p. 
71,' 72, 
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'vacancy  or  ftn  interregnum,  when  the  founda-  j 
tious  ox  goyerninent  are  but  of  course,  by  the 
law  of  reason,  natore,  and  common  prudence, 
every  roan  may  stand  upon  his  own  guard,  en- 
deavouring fait  own  security  and  protection 
from  injury, and  violence. 

Thirdly,  To  be  adherent  to  the  king's  enemies 
within  tbis  realm,  &c.  cannot,  ought  not  ti>  be 
understood  of  any  adhesion  to  a  parliament, 
wherein  the  king  by  law  is  supposed  always 
present,  as  a  part  tbereoft  Nor  can  the  Long 
Parliameot  be  called  the  king's  enemies,  with- 
out overthrowing  the  Act  of  Indemnity,  which 
the  king  hath  declared  to  be  the  foundation  of 
tiie  nations*  present  peace  and  security. 

Lastly,  The  Treasons  alledt^ed  in  the  Indict- 
ment are  said  to  have  been  committed  when  the 
king  was  out  of  possession  :  So  the  Indictment 
runs,  *'  Tp  keep  out  the  king,"  &c.  Now  my 
lord  Coke  in  the  third  part  of  his  Institutes, 
tbl.  7.  saith, '  A  king  de  jurt^  and  not  de  faclo. 


*  is  not  within  the  statute ;  against  such  a  one 
^  no  treason  can  be  committed.     For  if  there 

*  be  a  king  regnant  in  possession,  though  he  be 
'  rex  de/acto,  and  not  dejure,  yet  he  is  Seigneur 
■  leRoy,  witliin  the  purvieu  of  this  statute;  and 

*  the  other  that  hath  right,  and  is  out  of  pos- 

*  session,  is  not  within  this  act.  Nay,  if  trea- 
'  son  be  committed  against  a  king  de  facto  et 

*  Hon  dtjurCf  and  after  the  king  dejure  comet h 

*  to  the  crowQ,  he  shall  punish  the  treason 

*  done  to  the  King  deftuJo^' 

And  after,  in  the  same  place  he  saritb, '  That 

*  by  law  there  is  always  a  king,  in  whose  name 

*  the  laws  are  to  be  maintained  and  executed, 
^.otiierwise  justice  would  fail.'  The  act  als^i 
of  11  lien.  7,  was  made  for  security  of  the 
subject  on  this  behalf.  The  word  '  King*  also 
nay  and  ought  to  be  taken  largely  for  airv  so- 
Tereign  power  in  a  king  or  queen,  as  Coke  in 
the  place  fore-quoted  shews ;  and  why  not,  oy 
the  same  reason,  in  a  Protector,  though  an 
usurper,  or  any  other  persons,  one  or  more,  in 
^hom  sovereignty  is  lodged,  or  that  have  all  the 
badges  of  sovereignty  ;  as  the  calling  of  parlia- 
ments, enacting  of  laws^  coining  of  money,  re- 
ceiving foreign  ambassadors,  &c.  ?  His  majesty 
that  now  is,  is  granted  by  the  very  Indictment 
to  have  been  then  out  of  possession:  if  so,  then 
was  there  either  some  other  king,  or  what  was 
equivalent,  some  sovereign  power  in  actual 
possession  and  exercise,  or  none.  If  the  former, 
then  was  there  a  king  de  facto,  so  uo  treason, 
could  be.committed  against  him  that  was  king 
dfi  jure,  OQ\y;  If  the  Tatter,  then  the  govern- 
ment was  dissolved,  no  allegiance  was  due  to 
any  persons,  and  so  no  offence  could  be  pro- 
perly treason  within  the  statute. 

But  had  the  late  Protector  had  the  name  and 
style  of  a  kin^,  no  treason  could  have  been 
commit^d  against  the  king  dejure  only.  Now 
God  forbid  that  you  should  give  away  my  life, 
upon  such  niceties,  because  an  usurping  Pro- 
tector was  not  clothed  with  the  title  as  well  as 
power  of  a  kingi  I'he  Protector  or  any  usurp- 
er's taking  or  not  taking  the  tiile  of  a  king,  m 
cas«  he  kave  tbt  power,  cannot  alter  th»  state 
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of  my  supposed  crime.  You  ought  not  to  b« 
biassed  by  popular  reports  concerning  me.  It 
is  easier  to  oe  innocent,  tliaii  so  reported  :  Th« 
one  is  in  our  power,  not  the  other. 

Fifthly,  Concerning  the  Evidence. 

1.  No  allegation  was  directly  proved  by  two 
positive  lawful  witnesses,  as  in  this  case  it  ought, 

2.  One  of  the  witoe^ises  for  th^  king  con* 
fe^sed  in  open  Court,  That  to  his  knowledge 
my  hand  had  been  counterfeited,  to  my  preju- 
dice and  damage  in  great  vsums  of  money;  yet 
Orders  pretended  to  be  signed  by  me  (whereia 
my  hand  may  as  well  be  counterfeited),  ar« 
taken  as  evidence  against  me. 

3.  The  issue  of  the  whole  cause  depended  oa 
the  solution  of  some  diiticult  Questions  of  so 
high  a  nature,  and  great  importance,  as  could 
not  safely  be  determined  but  in  the  high  court 
of  pari  in  men  t :  As, 

1.  Whether  the  Long  Parliament  called  ia 
November  1640,  were  dissolved  by  the  late 
king's  death  f 

2.  Whether  the  successive  remaining  powers 
that  exercised  the  royal  supreme  authority  from 
1648,  to  the  Restoration  of  his  now  majesty, 
were  not  within  the  true  sense  and  meaning  of 
25  £dw.  3,  and  11  Hen.  7. 

Reasons  for  an  Arrest  of  Judgment, 
writ  by  the  Prisoner,  but  refused  to  bi 
heard  by  the  Court. 

I.  I  have  been  denied  so  much  as  to  hear 
the  Indictment  read  in  Latin,  as  it  is  the  ori-> 
ginal  record  of  the  Court :  yea,  so  much  as  a 
copy  of  it  in  English  hath  been  denied  me 
during  the  whole,  time  of  my  trial;  by  the 
siglic  whereoT  I  might  be  able  to  assign  the 
defects  of  law  that  may  be  in  it. 

Counsel  also  hath  been  denied,  not  only  be- 
fore I  pleaded,  but  after;  and  all  points  hyme 
offered  in  law  to  the  Judges  of  the  Court  Lave 
been  over-ruled,  wiiliout  admitting  me  counsel 
to  argue  the  same,  and  better  inform  the  judg* 
mcnt  of  the  court.  I  have  demanded  that  I 
might  put  in  a  Bill  of  Exceptions  upon  the 
Statute  of  We»tminst.  3.  cap.  31.  This  like-> 
wise  is  denied  me,  over«ruled,  and  judged  as 
out  of  that  Statute.  Neither  will  counsel  be 
allowed  me  in  this,  to  shew  cause  why  it  ought 
to  be  admitted  as  of  right.  And  as  no  counsel 
was  allowed,  so  neither  were  the  judges  counsel. 
to  me,  as  they  said  themselves  they  would  and 
oucht  to  be,  but  rather  suffered  me  to  wrong 
and  prejudice  myself;  some  of  them  saying,^ 
'  Let  him  go  on,  the  worst  will  be  his  own  at 
'  last/  And  they  neither  checked  nor  restrain* 
ed  tlie  kijfg's  counsel  in  titeir  hiuh  and  irritating 
expressions  to  the  jury,  to  find  me  guilty  :  one 
of  whom  was  seen  to  speak  privately  with  the 
foreman  of  the  jury,  immediately  before  the 
jurors  went  from  rlie  Bar,  afler  he  had  spoken 
openly,  '  That  the  prisoner  was  to  be  made  e 
*  public  sncrifice,  in  referetice  to  the  actions 
<  done  against  his  majesty  that  now  is/ 

All  this  is  very  far  from  that  indifferency  in 
trial,  and  from  that  equality  which  the  law  r»* 
quires,  and  they  are  bound  by  their  oaths  (e 
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dbrd  me ;  besides  the  undae  proceedings  in 
ibe  basiaess  of  the  Petty  Jury.    A  list  of  forty- 
c^  persons  was  presented  to  me,  who  being 
to  nie  onknowiiy   and  no  time  allowed  me  to 
pm  soy  knowledge  of  them^  though  I  was  per- 
mitted to  cbaltenge,  and  refuse  three  juries, 
without  shewing  cause,  yet  could  not  that  re- 
iiual  be  upon  such  rational  orounds  as  tlie  law 
Mpposesy  which  donbtless  mtends  substantial 
mui  to  the    prisoner,  in  allowing  him  the  li- 
bcrtj  of  such  refusal ;  whereas;  through  my  ig- 
aorance  of  the  persons,  I  might  refuse  the  best, 
and  cbose  tlie  worst,  as  to  my  safety.    And 
dira  whereas  the  law  further  allows  me  the  re- 
find  of  any  other  beyond  the  thirty-five,  on 
jint  and  exceptionable  cause  shewn,  what  just 
eioeption  was  I  capable  to  alledge  in  a  sodden 
btrry  against  persons  to  me  altogether  unknown, 
oalfsB  it  would  be  taken  for  a  just  one,  that  tliey 
vcffe  onknawn  to  me  ? 

All  these  things  being  so  contrary  to  the 
n|bt  which  the  Judges  stand  obliged  to  do 
crerr  onc^  as  they  are  for  that  purpose  intrusted 
by  God  and  the  king,  is  just  cause  for  an  Arrest 
•f  Jodgmenty  and  a  good  reason  why  they 
duMild  yet  at  length  allow  me  a  copy  of  the 
ladictmenr,  and  assign  coonsel  to  argue  for 
fbe  prisoner  against  the  defects  in  law  that  may 
be  lound  therein.  Without  this,  law  is  denied 
ne,  which  is '  my  birthright  and  inheritance ; 
die  best  birthright  a- subject  hath,  says  Coke  on 
Magna  Cbarta :  for  thereby  (says  he^  his  goods, 
lands,  wife,  children,  his  body,  life,  honour, 
sad  estiroatioo,  are  protected  from  injury. 
Ibe  life,  birthright,  or  inheritance,  we  have 
iran  our  parents,  may  soon  be  gone,  if  this 
fimee  thereof  be  broken  down.  How  great  a 
wroog  thetiy  it  is  fur  the  court  to  withhold  it 
frnn  me,  is  manifeit.  Are  they  not  therefore 
is  eflect  chargeable  with  my  blood,  by  such 
anei|oal  proceedings  as  I  have  had  in  my  trial  ? 
11.  My  Second  Reason  for  an  Arrest  of 
Jodgment  is  drawn  from  the  issue  that  is  joined 
in  my  case,  which  seems  to  depend  chiefly  upon 
natter  of  law ;  and  that  in  such  tender  and 
fa%h  points,  as  are  only  determinable  m  the  high 
cowt  of  parliament. 

For  it  is  become  the  question,  Whether  I 
am  guilty  or  not  guilty,  according  as  these 
Propositions  following  are  truly  or  erroneously 
JtMlved. 

1.  Whether  the  parliament  that  began  No- 
Tcmber  3,  1640,  were,  dissolved  by  the  king's 
death?  and  whether  this  court  may 'judge 
things  done  in  parliament  ? 

9.  Whether  the  powers  regnant,  and  de  facto 
that  successively  were  in  being,  from  Jan.  SO, 
1649,  to  Decemb.  20,  1659,  were  such  pow- 
fn,ie/€etOfBS  are  the  king,or3eigneur  le  Roy, 
vidiin  the  purview  of  the  Statute  of  25  £dw. 
3.  having  the  exercise  of  regal  power  in  all  the 
yaiticulars  of  it,  though  not  the  name  ? 

3.  Whether  during  th^t  time  fore-mentioned 

hii  mnesij  that  now  is  were  properly  king  dt 

ficto  f  or  whether  be  were  not  out  of  posses- 

M  and  without  alJ  exercise  of  his  regal  au- 

(kimy  within  the  realm } 


4:  Whether  the  case  now  in  question  be  a 
Treason  literally  within  the  words  of  the  Sta- 
tute 25  £dw.  S,  or  at  most,  any  other  than  fin 
interpretative  and  new  treason,  not  declared  be- 
forb  the  very  time  of  my  trial ;  and  that  only 
by  the  judgment  of  the  court,  or  (Opinion  of 
my  judjres,  eleven  years  after  some  of  the 
things  charged  on"  me,  are  alledged  to  have 
been  committed  ? 

As  for  the  first  of  these,  the  Act  for  continu- 
ance of  the  Lodg Parliament  is  express :  *  That 

*  all  and  every  thing  or  things  whatsoever, 
'  done  or  to  be  done,  for  the  adjournment,, 
'  proroguing  or  dissolving  of  that  parliament, 

*  contrary  to  that  act,  shall  be  utterly  void  and 

*  of  none  effect/    Iilien  thus  argue: 

The  Judges  do  ufJon  occasion  of  this  trial 
resolve.  That  the  king's  death  dissolved  that 
parliament.  No  act  of  parliament  htith  yet 
declared  it  to  be  so ;  and  the  Judges  ought  to 
have  some  law  for  their  guide,'  as  Coke  well 
says.  To  be  sure,  if  in  process  of  time  the 
parliament  shall  expressly  declare,  That  not 
the. king's  death,  but  the  Act  for  the  dissolution 
of  that  parliament,  did  dissolve  it;  insudi  case, 
these  Judges  resolution  by  virtue  o/  such  act  is 
absolutely  void.  Bat  innocent  blood  in  the 
mean^  time  may  be  shed,  and  an  .estate  wrung- 
fully  takerf  away.  And  in  case  what  the 
Juciges  assert  herein  were  It^,  it  is  law  not 
known  or  declared  till  many  years  after  the 
fact  committed.  At  this  rate,  who  is  secure 
of  estate  or  life  ? 

.  As  to  the  second  and"  tliird  Queries  pr  Pro- 
positions, it  docs  appear  out  of  the  third  part 
of  Coke's  Institutes,  fol.  7.  and  the  statute  11 
HeVi.  7.  cap.  1.  that  actings  for  the  king  in 
fact,  are  not  to  be  questioned  by  the  king  iii 
right.  Ifii  be  said.  That  there  was  no  king  in 
this  case ;  it  may  be  replied.  That  they  who 
had  the  power  and  exercise  of  the  royal  juris- 
diction, as  to  peace  and  war,  coinage  of  money, 
power  of  life  and  death,  &c.  which  are  the 
nighest  ensigns  of  regal  authority,  must  needs 
he  the  powers  regnant,  though  not  under  the 
name  of  king,  as  are  within  the  statute  of  25 
£dw.  3,  c.  2.  as  a  queen  also  is  adjudged,  and 
any  sovereign  prince,  though  utider  the  title 
only  of  lord,  as  was  the  case  of  Ireland  before 
it  was  a  kingdom.  And  if  so,  why  not  in  more 
such  persons  as  well  as  one,  that  de  facto  exer- 
cise toe  royal  power  and  sovereign  authority, 
under  what  name  or  title  soever  ?  If  bpon 
this  nicety,  jndi^ment  he  given  against  me,  be- 
cause the  powers  regnant  wanted  the  name 
and  fbrroahty  of  a  king,  I  shall  dbuhtless  have 
very  hard  measure.  For  the  reason  and  equity 
is  the  same,  if  the  powers  regnant  had  the 
thing,  though  not  the  title.  And  where  there 
is  the  same  reason,  there  is  the  same  law,  as 
knoMin  rule.    Now  there  is  the  same  rea- 
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son  the  subject  should  be  equally  indemnified^ 
that  acteth  under  any  sovereign  authority  that 
hath  not  the  name  of  a  king,  as  if  it  had.  If 
there  had  been  many  kings,  as  a  Heptarchy 
hath  been  in  England  heretofore,  those  would 
have  b^n  understood  to  be  within  the  statute ; 
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end  the  reason  and  equhy  of  the  statate  is  the 
same  in  nil  ca8€«.  For  the  law  is  made  for 
the  benefit  and  security  of  the  subject,  whom 
the  law  requires  not  to  examine  the  right  of 
sovereignty.  Nor  is  the  danger  less  under  one 
government  th^n  another. 

The  statute  is,  for  securing  the  subjects  from 
all  dormant  titles,  that  they  may  safely  pay 
tlieir  allegiance  when  they  receive  protection, 
and  that  they  may  not  be  in  danger  of  being 
destroyed  by  two  powers  at  the  same  time. 
For  that  power  which  is  supreme  and  de  facto^ ' 
will  be  obeye.i,  nud  inake  .it  treason  to  do 
Otherwise,  be  it  rigiit  or  wrong.  And  if  the 
subject  be  at  the  suiue  tinie  in  danf;er  of  com- 
ibitting  (reason  a^^nin^t  the  power  de  jure,  then 
18  he  in  a  miserable  condition,  and  state  of  un- 
avoidable necessity,  which  is  provided  against 
by  the  laws  of  the  land.  Otherwise,  if  he  be 
lo^al  to  the  king  dejure,  he  shall  be  hanged  by 
the  king  (ie  ./flf/o ;  and  if  be  be  faithful  to  the 
king  defaciof  he  shall  die  by  the  king  de  jure, 
when  he  recovers  possession. 

Against  this  it  was,  that  the  statute  of  11 
Hen.  7.  was  provided,  in  the  difference  be- 
twixt the  ti\o  Houses  of  York  and  Lancaster. 
My  case  ii  either  the  same  with  that,  and  then 
1  de»ire  the  benefit  of  that  statute  ;  or  else  it 
isnevi,and  then  I  desire  as  is  provided,  S5 
Edw.  3,  that  it  be  referred  to  the  parliament. 
$o  that  it  is  either  within  the  equity  of  the 
-  statute  11  fleo.  7.  or  else  it  is  a  new  case,  and 
fiot  to  be  judged  by  this  court. 

If  the  Judges  in  the  Resolves  by  them  deli- 
vered, upon  any  of  the  particulars  before  al- 
ledged,  have  not  declared  that  law  that  ought  to 
guide  then),  but  their  particular  Judgments  or 
Opinions,  as  undertaking  to  guide  the  law,  and 
that  in  points  of  so  grand  concern  as  to  touch 
the  subjects  life,  in  case  their  judgments  after 
should  prove  erroneous,  the  verdict  given  upon 
such  errors  must  needs  be  illegal  and  void. 
Judgment  therefore  ought  to  be  suspended,  till 
such  time  as  the  truth  and  certainty  of  the  law 
may  be  fully  argued  and  cleared,  and  that  in 
the  proper  court  for  the  hearing  and  judging  of 
this  case.    If  this  be  not  done,  but  I  be  forth- 
with proceeded  against  (notwithstanding  any 
thing  however  rationally  or  legally  aliedged  to 
the  contrary)  by  such  undue  precipitation  and 
given  sentence,  I   am  (contrary    to    Magna 
Charta,  or  law  of   the  land)  run  upon  and 
destroyed,  without  due  form  and    course  of 
law.    And  I  am  like  to  be  deprived  of  estate 
and  life  upon  no  law  or  certain  rule,  which  was 
declared  before  the  fact;  no,  uor  before  the 
trial. 

Upon  these  considerations,  I  desire  an  Ar- 
rest of  Judgment,  and  that  counsel  may  be  as- 
signed me,  and  competent  time  allowed  to 
make  good  my  averments. 

As  an  argument  to  press  this,  I  desire  leave 
of  the  Court,  That  the  Petition  of  the  two 
Houses,  and  the  king's  assent  to  it,  may  be 
read  in  opeu  court,  attested  by  one  that  is  pre- 
sent, wJio  examined  and  compared  it  with  the 
book  of  Hecord  in  the  Lords' house  ;  by  which 


it  evidently  appears,  that  as  well  the  king  as 
both  houses  or  parliament  were  agreed,  that 
admitting  I  were  attainted,  yet  execution,  as  to 
my  life,  should  be  retnitted.  And  if  so,  there 
is  no  cause  to  precipitate  the  passing  sentence  ; 
especially  when  also  such  weighty  points  in  the 
law  are  yet  to  be  arsued  and  cleared,  unless, 
the  Judges  will  evidently  charge  themselves 
with  my  innocent  blood. 

III.  My  third  Reason  for  an  Arrest  of  Judg- 
ment, is  the  manifest  newness  of  this  case, 
being  such  as  never  happened  before  in  the 
kingdom ;  which  withal  is  of  so  vast  a  conse- 
quence to  people  of  all  sorts  and  conditions 
witliin  this  realm,  as  nothing  more.  And  being 
so,  (as  I  doubt  not  with  your  lordships  patience 
I  shall  make  it  appear)  it  is  the  known  law, 
witnessed  by  Bracton,  and  ancient  approved 
hiw-books,  That  in  such  cases  the  Judges  in 
thf  inferior  courts  ought  not  to  proceed,  but 
bring  it  before  the  high  court  of  parliament. 

To  prove  therefore  the  newness  of  this  case, 
besides  what  I  have  already  aliedged  in  mj 
Defence,  before  the  verdict,  give  roe  leave  to 
add  that,  which  ^et  further  shews  the  newness 
and  extraordinanness  thereof.  And  I  beseech 
your  lordships  to  let  me  go  on  without  inter- 
ruption, in  my  endeavouring  to  make  it  out  as 
clearly  as  God  shall  enable  me,  and  as  briefly 
also,  not  to  spend  too  much  of  your  time. 

In  general,  I  do  affirm  of  this  case.  That  it 
is  so  comprehensive,  as  to  take  in  the  very  in- 
terests of  heaven  and  earth :  First,  Of  God 
the  Universal  Sovereign  and  King  of  Kings : 
Secondly,  That  of  earthly  sovereigns,  who  are 
God's  vicegerents :  As  also  the  interests  of  all 
mankind,  that  stand  in  the  relation  of  salgects 
to  the  one  or  both  those  sorts  ol*  sovereigns. 

This  in  generaL  More  particularly :  With- 
in the  bowels  of  this  case  is  that  cause  of  God, 
that  bath  stated  itself  in  the  late  difierences 
and  wars  that  have  happened  and  arisen  within 
these  thre6  nations,  and  have  been  of  more 
than  30  years  continuance:  which,  for  the 
greater  certainty  and  solemnity,  hath  been  re* 
corded  in  the  form  of  a  National  Covenant,  in 
which  the  generality  of  the  three  nations  have 
been,  either  implicitly  invoU^ed,  or  expressly 
concerned,  by  the  signing  of  their  names. 

The  principof  things  contained  in  that  Co- 
venant, were  the  known  and  commonly-receiv- 
ed duties,  which  either  as  men  or  as  Chiistians 
we  owed  and  stood  obliged  to  perform  either 
to  God,  theliighest  and  universal  King  in  church 
or  state,  or  to  our  natural  lord  and  sovereign, 
the  kings  of  this  realm,  iu  subordination  to  God 
and  his  laws. 

Again,  It  contains  as  well  the  duties  which, 
we  owe  to  every  particular  and  individual  per- 
son, in  their  several  stations  and  calUngs,  as  to 
the  ki!ig  in  general,  and  our  representative 
body  in  parlttment  assembled.  These  doties 
we  are  tliereby  obliged  to  yield  and  perfecm, 
in  consistency  with,  and  in  a  just  subordination 
and  manifest  agreeableness  to  the  lews  of  God, 
as  is  therein  expressed :    And  this  sls9,.  in  ne 
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hj  this  mlcmn  Covenant  and  Agreement  *  of 
the  three  nacionsy  giving  up  themselves  in  suh- 
jcctioa  to  God  and  to  his  laws,  in  the  first 
pboe,  as  the  allegiaace  thej  owe  to  their  high- 
er Sovereign,  (as  tlie  Creator,  Redeemer, 
Ovoer,  and  Ruler  of  ail  Mankind)  they  have 
»  iar  interested  the  Son  of  God  in  the  sn- 
ynme  rule  and  government  of  these  nations, 
that  nocbing  therein  ought  to  be  brought  into 
practice,  contrary  to  his  revealed  will  in  the 
Hoij  Scriptoresy  and  his  known  and  most  righ- 
leoos  laws. 

This  doty  which  we  owe  to  God,  the  univer- 
sal King,  nature  and  Christitinity  do  so  clearly 
teach  and  assert^  that  it  needs  no  more  than 
to  be  named.  For  this  subjection  and  allegi- 
ance to  God  and  his  laws,  by  a  right  so  indis- 
potable,  all  are  accountable  before  the  juHg. 
Bcnt  seat  of  Chsist. 

It  is  troe,  iodeed,  men  may  de  facto  become 
open  rebels  to  God  and  to  his  laws,  aod  prove 
socfa  as  forfeit  his  prptection,  and  engage  him 
to  proceed  hg^nst  them  as  his  professed  ene- 
mici.  But,  with  yovr^  lordship's  £svour,  give 
me  leave  to  say,  that  that  which  you  ^ve 
Bade  a  rule  for  your  proceedings  in  my  case, 
win  indeed  hold,  and  that  very  strongly,  in  this; 
that  is  to  say,  in  the  sense  wherein  Christ  the 
Son  of  God,  is  king  de  Jure,  not  only  in  gene- 
ral, over  the  whole  world,  but  in  particular,  in 
rdation  to  these  three  kingdoms.  He  ought 
aoc  to  be  kept  out  of  his  throne,  nor  his  visible 
government,  that  consists  in  the  authority  of 
his  word  and  laws,  suppressed  and  trampled 
under  foot,  under  any  pretence  whatsoever. 

And  in  the  asserting  and  adhering  unto  the 
right  of  this  highest  sovereign,  as  stated  in  the 
UDveoant  betore-mentioneid,  the  Lords  and 
Cooinioos  jointly,  before  the  ye^r  1648,  and 
the  Commons  tdone  afterwards,  to  the  very 
times  charged  in  the  Indictment,  did  manage 
the  war  and  late  differences  within  these  king- 
doms. Aod  whatever  defections  did  happen 
by  apostates,  hypocrites,  and  time-serving 
worklling^,  there  was  a  party  amongst  tiiem 
that  continued  firm,  sincere  and  chaste  unto 
the  last,  and  loved  it  better  than  their  very 
hves ;  of  which  number  I  am  not  ashamed  to 
ftoievi  myself  to  be:  not  so  much  admiring 
the  form  aod  words  of  the  Covenant,  as  the 
righteous  and  holy  ends  therein  expressed,  and 
the  true  sense  and  meaning  thereof,  which  I 
have  reason  to  know. 

Nor  will  I  deny,  hot  that,  ns  to  the  manner 
of  the  prosecution  of  the  Covenant  to  other 
ends  than  itself  warrants,  and  with  a  rigid  op- 
pKsstve  spirit,  to  bring  all  dissenting  minds  and 
tender  consciences  under  one  uniformity  of 
chorcb>discipline  and  government,  it  was  utter- 
Ij  against  my  judgment.  For  I  always  esteem  - 
ti  it  hiore  agreeable  to  tlie  Word  of  God,  that 
the  ends  and  work  declared  in  the  Covenant 
shodd  be  promoted  in  a  spirit  of  love  and  for- 
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bearance  to  differing  judgments  aud  consci- 
ences, that  thereby  we  might  be  appruvin^,  our- 
seU'es  '  ih  doing  that  to  others  which  we  desire 
'  they  would  to  us/  and  so,  though  upon  ditfe- 
rent  principles,  be  found  joint  and  faiththj  ad' 
vancers  of  the  reformation  contained  in  the 
Covenant,  both  public  and  personal. 

This  happy  union  and  cunjunction  of  all  in- 
terests in  the  respective  ituties  of  all  relations, 
agreed  and  consented  to  by  tlie  cominun  sut-' 
frage  of  the  three  nations,  as  well  in  their  pub- 
lic parliamentary  capacity,  as  private  stations, 
appeared  to  me  a  rule  and  measure  approved 
of,  and  commanded  by  parliament,  for  my  ac- 
tion and  deportment,  though  it  met  with  great 
opposition,  m  a  tedious,  sad,  and  Jong  war ; 
and  this  under  the  name  and  pretext  of  royal 
authority.  Yet,  as  this  case  appeared  to  me 
in  my  conscience,  under  all  its  circunibtances 
of  times,  of  persons,  and  of  revolutions  inevita-  . 
biy  happening  by  the  hand  of  God  und  the 
course  of  his  wise  providences ;  I  held  it  safest 
and  best  to  keep  my  station  in  parliament  to' 
the  last,  under  the  guidance  and  proteciioh  of 
their  authority,  and  in  pursuance  of  the  enda 
before  declared  in  my  just  Defence. 

This  general  and  public  case  of  the  kingdoms 
IS  so  well  known  by  the  declarati')ns  and  ac- 
tions that  have  passed  on  both  sides,  that  I 
need  but  name  u ;  since  this  matter  was  not 
done  in  a  corner,  but  frequently  contended  for 
in  the  high  places  of  the  field,  and  written  even 
with  characters  of  blood.  And  out  of  the 
bowels  of  these  public  differences  and  disputes 
doth  my  particular  case  arise,  for  winch  t  am 
called  mto  que&tion.  fiut  admitting  it  come 
to  my  lot  to  stand  single,  in  the  witness  I 
am  to  give  to  this  glorious  cause,  and  to  he 
left  alone,  (as  in  a  sort  I  am)  yet  bi-ing  upheld 
with  the  authority  before  asserted,  and  keeping 
myself  in  union  and  conjunction  therewith,  I 
am  not  afraid  to  bear  my  witness  to  it  in  this 
great  presence,  uor  to  seal  it  with  my  blood,  if 
called  thereunto.  And  I  am  so  far  satisfied  in 
my  conscience  and  understanding,  that  it  nei-  . 
ther  is  nor  can  be  treason,  either  against  the 
law  of  nature,  or^  the  law  of  the  land,  either 
malum  per  te,  or  malum  prohibitum ;  that  on 
the  contrary,  it  is  the  duty  I  uwed  to  God  the 
universal  King,  and  to  his  majeitty  that  now  i^, 
and  to  the  Church  and  People  of  God  in  these 
nations,  and  to  the  innocent  blood  of  all  that 
have  been  slain  in  this  quarrel.  Nothing  it 
seems  will  now  serve,  unless  by  the  condemna- 
tion passed  upon  my  person,  they  be  rendered 
to  postenty  murderers  and  rebels,  and  that 
upon  recora  in  a  court  of  justice  in  Wescmiu-, 
ster-hall.  Add  this  would  inevitably  have 
followed,  if  I  had  voluntarily  given  up  this 
cause,  without  asserting  their  and  my  inno- 
cency ;  by  which  I  should  have  pulled  that 
blood  upon  my  own  bead,  which  now  I  am  sure 
lie  at  the  door  of  others,  and  in  particular,  of 
those  that  knowingly  and  precipitately  shall 
embrue  tJieir  hands  m  my  innocent  blood,  under  . 
whatsoever  form  or  pretest  of  justice. 

My  case  is  evidently  new  and  unusual,  tliat' 
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'which  never  happened  before;  wherein  there 
is  not  only  much  of  God  and  of  his  ^ory.  but 
all  that  is  dear  and  of  true  ?alue  to  all  the  ^ood 
people  in  ihese  thccie  nations.  And,  as  I  Ituye 
said,  it  cannot  be  treason  against  the  law  of  na- 
ture, since  the  duties  of  the  suhjects  in  reUtion' 
-to  their  sovereigns  and  superiors,  from  highest 
to  lowest,  are  owned  and  conscientiously  prac- 
tised and  yielded  by  those  tha^t  are  tlie  as- 
sertors  of  this  cause. 

Nor  can  it  be  treason  within  the  statute  of 
^^  of  £dw.  d,  since  besides  what  hath  been 
said  of  no  king  in  possession,  and  of  being  un- 
der powers  remnant,  and  kings  de  facto,  as  also 
of  the  fact  in  its  own  nature,  and  tjie  evidence 
as  to  overt-acts  pretended ;  it  is  very  plain  it 
cannot  possibly  fall  within  the  purvie^v  of  tliai 
-statute.  For  this  case,  thus  circumstantiated, 
as  before  declared,  is  no  act  of  any  private 
person,  ai  his  own  head,  as  that  statute  in- 
tends ;  nor  in  relation  to  the  king  there  meant, 
that  is  presumed  to  be  in  the  exercise  of  his 
toyal  authority,  in  conjunction  with  the  law 
and  the  two  bouses  of  parliament,  if  they  be 
sitting,  as  the  fundamental  constitutions  of  the 
government  do  require. 

My  lords,  if  I  have  been  free  and  plain  with 
you  in  tliis  matter,  I  beg  your  pardon  :  For  it 
concerns  me  to  be  so,  and  something:  more 
than  ordinarily  urgent,  where  both  my  estate 
and  life  are  in  such  eminent  peril ;  nay,  more 
thaa  my  life,  the  concerns  of  thousands  of  lives 
are  in  it,  not  only  of  those  that  are  in  their 
graves  already,  but  of  all  posterity  in  time  to 
come.  Had  nothing  been  m  it,  but  the  care 
to  preserve  my  own  life,  I  needed  not  have 
staid  in  England,  but  might  have  taken  my 
opportunity  to  withdraw  myself  into  foreign 
parts,  to  provide  for  my  own  safety.  Nor 
needed  I  to  have  been  put  upon  ploadinv,  as 
410 V  I  am,  for  ^n  arrest  of  judgment ;  but 
might  have  watched  upon  advantages  that 
were  visible  en6ugh  to  me,  in  the  managing  of 
my  trial,  if  I  had  consulted  only  the  preserva- 
tion of  my  life  or  estate. 

No,  my  lords,  I  have  otbenvise  learned 
Christ,  than  to  fear  them  that  can  but  kill  the 
body,  and  have  no  more  that  they  can  do.  I 
have  also  taken  notice,  in  the  little  reading  that 
I  have  had  of  history,  how  glorious  the  very 
Heathens  have  rendered  their  names  to  pos- 
terity, in  the  contempt  they  have  shewed  of 
death,  (when  the  laying  down  of  their  life  has 
appeared  to  be  their  duty)  from  the  love  which 
chey  have  owed  to  their  country. 

Two  remarkable  examples  of  this,  give  me 
leave  to  mention  to  you  upon  this  occasion. 
The  one  is,  of  Socrates  the  divine  philosopher, 
who  was  brouglit  into  queuion  before  ajudg- 
tnent-seat,  as  now  I  am,  for  maintaining  that 
there  was  but  one  only  true  God,  against  the 
multiplicity  of  the  superstitions  heathen  Gods ; 
and  he  was  so  little  in  love  with  his  own  life 
upon  tills  account,  (wherein  he  knew  the  right 
was  on  his  side)  that  he  could  not  be  persuaded 
l)y  his  friends  to  make  any  defence,  nut  would 
choose  rather  to  put  it  upon  the  conscience  and 


detensTnation  of  his  judges,  to  decida  thai 
wherein  he  knew  not  hoU  to  make  any  clioice 
of  his  own,  as  to  what  would  be  best  for  him, 
whether  to  li\  e  or  to  die ;  he  ingenuously  pro- 
fessing that  for  ought  he  knew,  it  might  be 
much  to.  his  prejudice  and  loss,  to  endeavour 
longer  continuance  in  this  bodily  lifi^ 

The  other  example  is  that  of  a  cliief  governor, 
(Coilrus,)  that,  to  my  best  remembrance,  had  the 
command  of  a  city  in  Greece,  which  was  be- 
sieged by  a  potent  enemy «  and  brought  into 
unimaginable  straits.  Hereupon  the  said  go- 
vernor makes  his  address  to  the  Oracle,  to  knoir 
the  event  of  that  danger.  The  answer  was, 
'  That  the  city  should  be  safely  preserved,  if 
'  the  chief  governor  were  slain  by  tlie  enemy/ 
He  understanding  this,  immediately  disguised 
himself,  and  went  into  the  enem}'s  camp, 
amongst  whom  he  did  so  comport  himself,  (hat 
they  unwittingly  put  him  to  death ;  by  whicli 
means,  immediately  safety  and  deliverance 
arose  to  the  city,  as  the  Oracle  had  declared. 
So  little  was  his  life  in  esteem  with  him,  when 
the  good  and  safety  of  bis  country  required  the 
laying  of  it  down.] 

As  to  other  pertinent  Queries,  thou  mayest 
see  them.  Reader,  in  other  parts  of  this  Trial. 

That  ivhicb  remains  as  an  Appendix  to  the 
Bill  of  Exceptions,  is  to  lay  before  thee  the 
grounds  which  plainly  shew  that  there  was  • 
downright  conspiracy  in  sir  Henry  Vane's  te- 
nants and  others,  to  prosecute  him  fur  life  and 
estate,  under  colour  and  pretence  of  justice. 

1.  Presently  after  I  was  committed  to  the 
Tower  for  High-Treason,  and  made  a  plose 
prisoner,  Mr.  0*Neale,  sir  William  Darcy,  and 
Dr.  Cradock,  obtained  an  order  from  the  king 
to  seize  and  take  into  their  possession  all  the 
estates  of  such  persons  that  were  already,  or 
should  bt  forfeited  to  his  majesty. 

Hereupon  the  said  Mr.  0*Nealeand  sir  Wm. 
Darcy  appointed  some  onder  them,  in  the 
bishoprick  of  Durham,  (by  name  Thomas 
Bowea,  esq.  now  deceased,  and  capt.  William 
Darcy)  to  join  with  the  said  Dr.  Cradock,  to 
put  in.  execution  the  said  Warrant,  as  tb^ir 
deputies;  who  thereupon  went  to  Raby-Castle^ 
and  demanded  the  Kent- Books  of  Thomas 
Mowbray  my  steward,  offering  him  his  place 
under  them,  which  he  refused. 

Contrary  to  this  proceeding,  sir  Edward 
Coke  expressly  declares,  '  That  before  indict- 

*  ment,  the  gotjds  or  other  things  of  any  of- 
'  fender  cannot  be  searched,  inventoried,  or  in 

*  any  sort  seized;  nor  after  indictment,  seized, 
'  moved  or  taken  away  before  conviction  or 
'  attainder,  Instit.  Part.  3.  c  ISd,  concerning 
'  the  Seizure  of  Goods,  &c.  for  offences,  &c. 
'  before  conviction.' 

3.  At  ^the  instance  and  prosecution  of  mj 
tenants  and  others,  an  Onler  was  made  by  the 
House  of  Commons  (not  of  the  Lords)  re» 
quiring  the  tenants  of  such  persons  as  were  ex- 
cepted out  of  the  General  Pardon,  to  detaiiv 
their  rents  in  their  own  hands.  By  pretence 
of  this  Order,  (though  that  parliament  that 


»] 


STATE  TRIALS,  14-ChaiilbsII.  \GG2.-^-far  High  Treason. 


[185 


it  were  dissolved)  the  tenants  refused  to 
pKj  tbeir  respective  rents  as  they  grew  due, 
oMrtraij  to  all  law  and  equity;  and  joined  to> 
gechcr  in  opeo  defiance  and  conspiracy  against 
tbetr  laadiord. 

3.  The  said  Tenants  (when  legally  prose- 
coied  in  his  majesty's  courts  at  Westminster, 
for  the  recovery  of  the  said  rents  out  of  their 
laods)  did  petition  tke  said  House  of  Commons 
IS  pat  a  stop  to  such  legal  prosecution  and 
maSf  which- motion  of  theirs  put  the  House  into 
a  great  heat  and  violence  against  me,  insomuch 
as  that  they  had  almost  passed  a  Vote  to  se- 
^|ocscer  all  my  estate,  though  unheard  or  uh- 


4.  William  Watson,  of  Cock6eld,  and  other 
of  the  said  tenants,  have  continued  in  London 
to  carry  on  4his  conspiracy  against  me;  hy 
whose  means,  with  others,  the  lung  hath  heen 
importuned  to  send  for  men  from  the  isle  of 
SnIJy,  in  <irder  to  this  trial. 

5.  By  comm«>n  fame  (which  at  least  affords 
a  strong  presumption^  my  goods  and  estate 
hafe  been  long  beggeo  by  several  persons,  and 
paoted :  whereas  the  begging  of  the  goods  and 
estate  of  any  delinquent,  accused  or  indicted 
ef  treason,  liefore  he  be  convicted  and  attaint- 
ed, is  utterly  unlawful ;  because  till  then  no- 
thing b  forfeited  to  the  king, -and  so  not  his  to 
dispose  of ;  as  sir  Edward  Coke  shews  in  the 
ibre-mentioned  chapter  about  the  Seiture  of 
Goods,  &c. 

6.  I  am  credibly  informed,  that  about  De- 
cember last  a  certain  captain  came  from  the 
doke  of  Albemarle  to  captain  Linn,  with 
threatening  language,  that  if  he  would  not  con- 
leas  thin^  against  sir  Henry  Vane,  he  should 
he  fetched  up  before  the  Council,  and  made  to 
do  it.  Linn  answered.  He  knew  jiothing  against 
sir  Henry  Vane,  nor  had  any  orders  from  him, 
bat  from  the  parliament  and  council. 

The  same  captain  came  again,  about  a  fort- 
night after,  from  the  duke  of  Albemarle,^  with 
a  parcel  of  fine  words,  That  if  he  tlie  said 
linn  would  testify,  Tlmt  sir  Henry  Van^  was 
in  the  head  of  his  regiment,  and  that  he  re- 
ceived orders  fi^m  him,  the  duke  of  Albemarle 
would  gratify  him  with  any  civility  he  should 
desire.  Linn  replied,  he  knew  no  regiment  sir 
UeniT  Vane  liad;«hiit  that  it  was  the  parlia- 
ment's and  council  of  state's  raiment.  The 
same  captain  came  again  to  him  from  the  duke 
of  Albemarle,  and  told  biro,  the  duke  desired 
liim  to  testify  sir  Henry  Vane's  being  in  the 
Lead  of  his  regiment,  and  that  he  received  or- 
ders from  him  to  fight  sir  George  Booth.  Linn 
replied.  He  knew  no  such  things.  The  captain 
told  him  as  from  the  duke,  he  should  have  any 
place  or  office  in  tUe  court :  Be  not  afraid  to 
speak,  said  he,  I  warrant  you  we  shall  hang 
nr  Henry  Vane,  for  he  is  a  rogue. 

7.1am  credibly  informed,  That  one  of  the 
Krand  jury  declared.  That  after  the  bill  of  in- 
dictneor  against  me  was  brought,  in,  some 
from  tbe  king's  council  came  to  desire  them, 
they  would  please  <o  come  into  the  inward 
Coon  pf  Warn :  Upon  whicb^  one  pf  the  jury 


said.  They  were  there  to  judge  of  matters 
brought  before  them,  and  ougtit  not  to  go  in 
thither;  but  if  the  counsel  bad  anything  to 
say,  they  ought  to  come  to  them.  This  was 
secondwl  by  some ;  otKers  said.  They  were  the 
king's  Counsel,  and  it  was  but  matter  of  civility 
'to  grant  them  their  request.  Whereupon  they 
went  into  the  inward  court  of  wards,  where  tbe 
king's  Counsel  were,  to  wit,  attorney-general 
Palmer,  solicitor-general  Findi,ser|eant  Glynne 
and  segeant  Keeling.  After  a  while  they 
^»used  all  to  withdraw  bat  the  jury.  Then  the 
clerk  read  the  Indictment  in  the  usual  fiirm  • 
for  levying  war  from  1659.  After  it  was  read, 
one  of  the  counsel  told  them,  It  was  a  hill  of 
high  treason  against  bis  majesty,  and  they  were 
to  consider  of  it  according  to  tiieir  evidence. 
Then  they  proceeded  to  examine  their  witnesses. 

Jeflbrd  said  sir  H.  Vane  offered  him  a  com- 
mission to  go  against  sir  George  Booth;  which^ 
said  Serjeant  Keeling,  was  to  go  against  the  king. 

Wrif^t  being  examined,  wheUier  he  saw  sir  ' 
Henry  Vane  in  tbe  council,  said  yes.    The  at- 
torney-general replied.  That  if  he  was  amongst 
them,  they  might  find  the  bill  upon  that. 

Upon  tliis  the  jury  withdrew,  and  were  by 
themselves.  Then  sir  John  Cropley,  the  Fore^ 
man,  said.  We  must  pass  this  bill :  At  which 
all  thejury  were  silent.  At  last,  one  stood  up 
and  said;  ^This  bill  contains  matter  of  hct, 
and  matter  of  law.  Some  of  tbis  jury,  to  my 
knowledge,  were  never  of  any  jury  before,  as 
well  as  I,  therefore  ignorant  of  the  1qw,(  in  so 
difficult  and  unusual  a  point  as  this  is)  and  con- 
sequently could  not  give  in  their  verdict,^s  to 
law,  but  only  fact.'  Several  others  of  the  jary 
seconded  hun  in  this ;  and  protested  against 
giving  in  their  verdict,  as  to  matter  of  law : 
Notwithstanding  all  which,  the  bill  was  carried 
up  to  the  King's  bench. 

8.  On  the  day  of  my  anaignment,  an  emi- 
nent person  was  heard  to'  say,,  I  had  forfeited 
my  head,  by  what  I  said  that  day,  before  ever  ' 
I  «came  to  my  defence  :  What  that  should  be, 
I  know  not,  except  my  saying  in  open  court, 
<  Sovereign  Power  of  Parliament,'  which  tlie 
attorney  general  writ  down,  after  he  had  pro- 
mised, at  my  request,  no  exceptions  should  be 
taken  at  words.  And  whole  volumes  of  law* 
yers  books  pass  up  and  down  the  nation'  with 
thattitle,  Sovereign  Power  of  Farliamentr 

9.'  Six  moderate  men  that  were  likie.  to 
consider  of  what  they  did,  before  they  would 
throw  away  my  life  were  summoned  to  be  of 
my  petty  jury;  which,  the  king's  counsel, 
hearing,  writ  a  letter  to  one  of  the  sherifis  not 
to  summon  them :  And  a  new  list  was  made 
the  night  immediately  before  tbe  day  of  verdict^ 
on  purpose  that  the  prisoner  might  not  have 
any  knowledge  of  them,  'till  presented  to  his 
view  and  choice  in  Westminster-hall.  Yet  one 
of  the  forty-eight  of  this  li8t(«^o  said,  He  would 
have  starved  himself  before  he  would  have 
found  sir  Henry  Vane  guilty  of  treason)  was 
.  never  called,  though  he  walked  in  the  ball  all 

I  the  while.  And  in  that  hurry  of  those  that  comr 
pftssed  him  about^  he  being  alone  stripp'd  of 
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all  aitiit&ttcey  nr  WiUian  Robeits,  foreman, 
and  sir  Christopher  Afadjr,  were  sworo  bj  the 
court,  before  I  was  aware;  so  mr  challenging 
tben  otight  seem  a  penonai  disobligiBg  aad  es- 
asperatioD  of  them  against  me,  after  uey  ,were 
sworn  and  fiied.    . 

The  Solicitor  also  had  a  long  whisper  with 
the  Foreman  of  the  Jarj  b  the  ooort,  before  thej 
went  to  verdict,  telling  him,  ^  The  prtsooer  must 
'  be  sacrificed  for  the  nation,'  &e. 

Suddenly  after  which,  I  am  here  called  to  re* 
ceive  mj  Sentence. 

IQ.  After  the  day  of  mj  trial,  the  Judges 
went  to  Hampton  court. 

11.  None  were  more  forward  to  abeolve  the 
king  from  his  grant  about  mT  life,  than  they  that 
liad  appeared  most  forward  in  promoting  the 
bill  by  way  of  Petition  to  the  king  for  it.  This 
grant  bein|  upon  record,  may  seem  to  have  the 
same  validity  that  other  acts  of  parliament  have: 
which  are  still  bat  the  two  Houses  Petition  to 
the  king  for  bis  assent  to  the  bills  by  them 
drawn  up  and  passed.  They  used  this  as  a 
means  to  induce  the  king  to  exempt  me  from 
all  benefit  of  the  act  of  indemnity  and  oblivion ; 
and  then  at  last  persuade  and  absolve  him  from 
making  cood  this  grant  also,  thereby  depriving 
me  of  sA  visible  relief  for  my  lifis.  I  conceived 
my  life  as  secure  by  that  grant,  as  others  lives 
or  estates  are  by  the  Act  of  Indemnity  itself; 
for  what  is  that,  but  the  bill  of  both  Houses, 
with  the  king's  assent  to  it,  upon  their  Petition. 

Tke  Petition  of  both  Houses  of  Parliament  to 
the  King's  most  excellent  Majesty,  on  the 
behalf  of  Sir  Hevby  Vane,  and  Colonel 
John  Lambert,  after  they  left  them  unca- 
pable  of  having  any  benefit  of  the  Act  of 
indemnity. 

*  To  the  King's  most  excellent  majesty ; 
The  hamble  Petition  of  the  Lords  and  Com- 
'  mons  assembled  in  parliament,  shcweth ;  That 

*  your  ro^esty  having  declared  youi*  gracious 

*  pleasure  to  proceed  only  against  the  irnme* 
^  diate  murderers  of  your  royu  father;  we  your 

*  majesty's  most  humble  subjects,  the  Lords  and 

*  Commons  assembled,  not  finding  sir  Henry 

*  Vane  nor  ool.  Lambert  to  be  of  Uiat  number, 

*  are  humble  suitors  to  your  majesty,  that  if 
<  they  shall  be  attainted.  That  execntion,  as  to 

*  their  lives,  maj  be  remitted.     And  as  in 

*  duty  bound,  &c/ 

The  said  Petition  being  read,  it  was  agreed 
Co,  and  ordered  to  be  presented  to  his  majesty 
by  the  Lord  Chancellor. 

The  Lord  Chancellor  reported.  That  he  had 
presented  the  Petition  of  botli  Houses  to  the 
king's  mnesty,  concerning  sir  Henry  Vane  aad> 
ool.  Lambert,  and  his  majesty  grants  the  desires 
in  the  said  Petition*. 

Joan  Bbowv,  CUr.  PcWumreatoraai. 
...  ■        ■  ' 

*  Harris,  hi  his  Dfe  of  Charles  S,  vol.  S.  p.  34, 

g^ves  the  following  copy  of  an  Original  Letter, 

written  from  *  Hampton  Court,  Saturday  two 

in  the  afternoon.' 

<  Tho  relaiioa  tlmt  hath  Wan  made  to  aw  of 


Whereupon  the  usual  Seatenos  was  pro- 
nounced agninst  him. 

After  Sentence,  chief  justice  Forsler  endea- 
voured to  persuade  the  lung,  that  he  {ay  under 
no  obligauon  by  granting  die  Petition  of  both 
Houses,  saying,  <  That  God,  though  full  of 
mercnr,yet  intended  his  mercy  only  far  the  peni^ 
tenLwfiy  which  means  the  king  was  wron^t 
on  (notwithstanding  his  engagement  to  the  con- 
trary) to  sign  a  Warrant  for  his  Execution,  that 
be  sbiMihi  be  beheaded  on  Tower-Hill,  the  l4th 
of  June. 

The  day  before  his  Execution  his  firiends  had 
liberty  to  visit  him,  he  reoetvad  them  with  very 
great  cheerfulness*;  and  when  they  would  have 

*  sir  H.  Vane's  carriage  yesterday,  in  the  Hall, 
'  is  the  occasion  of  tkiis  letter;  which  if  I  am 
^  rightly  informed,  was  so  inbolent  as  to  justify 
'  all  he  had  done,  acknowledging  no  supreme 

*  power  in  England,  but  a  parhament;  and 

*  many  things  to  that  purpose.  You  have  had 
'  a  true  account  of  all ;  and  if  he  has  gived 

*  new  occasion  to  he  hanged,  certainly  he  is  too 
'  dangerous  a  man  to  let  live,  if  we  can  honest* 

*  ly  put  him  out  of  the  way.  Think  of  this  and 
<  give  me  some  account  of  it  to-morrow :  till 
'  when  I  have  no  more  to  say  to  you.  To  tha 
^  Chancellor.'  Inihe  possession  of  James  West^ 
ebq.  of  Covent  garden. 

*  Burnet,  upoo  hearsay,  iaoputes  to  Vane 
the  want  of  natural  bravery.  This  imputation 
it  is  scarcely  foir  to  admit  in  opposition  to  the 
testimony  of  Ludlow,  and  of  Vane's  public  con* 
duct  recorded  in  history.  The  Bishop  repre* 
sents  him  to  be  '^  a  very  fearful  man,  who^ 
when  he  saw  his  death  was  designed,  composed 
himsell  to  it  with  a  resolution  tlmt  surprised  all^ 
who  knew  how  little  of  that  was  natural  to  him.^ 
And  this  composure  it  seems  prompted  him  to 
*'  some  very  extraordinary  acts  Of  resolution  s 
though  they  cannot  be  mentioned  with  decency.'' 

[**  It  is  said,  tiie  Lady  Vane  began  act 
reckoning  for  her  son,  the  Lord  Barnard,  from 
the  night  before  Sir  Henry  lost  his  bead  on 
Tower  Hill."    Oldmixon.] 

From  adopting  the  ludicrous  parts  of  Burnet's 
story,  Hume's  taste  prevented  nim.  But  when 
he  was  to  paint  the  diaracter  of  Vane,  a  con- 
trast between  constitutional  cowardice  aad  en* 
thttsiastic  courage,  imparted  by  the  fanaticism 
of  glory  and  religion,  at  the  approach  of  death,* 
presented  an  occasion,  whicn  he  has  not  neg- 
lected, at  once  to  heighten  the  efiPect  of  his  co- 
louring, and  to  exhibit  an  eloquent  though  coo-* 
dse  display  of  philosophical  reflection. 

Cettaittlv  through  the  whole  of  these  pco- 
ceedings  Vane  betrayed  no  waftt  of  courage. 
Nor  was  his  conduct  towards  CroraweU  that 
of  a  timid  nsan ;  see  the  proce^ingi  against 
him  A.  D.  1654.  tupra.  vol.  5.  p.  791.  See 
also  the  accounts  given  by  the  historians  of  his 
conduct  when  Cromwell  by  force  ejected  the 
parliament  on  the  19th  of  April  1653.  '  Hume, 
la  bis  abstract,  sooMnvhat  ovemtates  parts  of 
Vane's  speech^  on  his  trial. 

Lodlow,  who  man  have  knowa  Vane -as  well 
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penaaded  him  to  make  aoioe  subinnsioa  to  tho 
kio^  mod  to  endeavour  tbe  obtaioing  of  bis 
life ;  be  said,  *  If  the  kine  did  dot  tbink  bim- 

*  self  more  cooceroed  for  bis  bonoor  aod  wotd, 

*  ten  be  did  for  bis  lile,  he  was  very  willing 

*  ibey  should  take  iL  Nay^  I  dedare,  said  be, 
'  ibsK  I  Table  mj  life  less  in  a  eood  cause,  than, 

*  tbe  king  can  do  his  firouuse.'  And  when 
same  others  were  sfleaking  to  him,  of  giving 

thousands  of  pounds  nr  bis  life;  be  said, 


m  aoj  man  did,  writes  thus:  "  In  tbe  month  of 
Jalj  1669,  I  received  letters  fiXMn  England  with 
ao  account  of  the  trial,  sentence,  and  death  of 
sir  Henry  Vane :  of  wbicb  I  shall  only  say,  tbat 
he  behaved  himself  on  all  those  occasions  in 
socb  a  manner,  tbat  be  left  it  doubtful,  whe- 
ther his  eloquence,  soundness  of  judgment,  and 
orcseoce  of  mind,  his  gravity  and  magnanimity, 
ms  constant  adherence  to  the  cause  o(  bis  coun- 
txy,  and  heroic  carriage  during  tbe  time  of  bis 
confinement,  and  at  the  hour  of  death;  or  tbe 
malice  of  bis  enemies,  and  their  frivolous  sn^- 
grstions  at  his  trial,  the  breach  of  the  public 
nitb  in  the  osi^  he  found,  the  incivility  of  tbe 
bench,  and  the  savage  rudeness  of  the  sheriff, 
wbo  commanded  tlie  trumpets  several  times  to 
sound  that  he  might  not  be  heard  by  the  peo- 
ple, were  most  remarkable. 

"  Tbe  following  account  of  this  (and  another 
traaaactiun,  which  I  care  not  to  insist  upon) 
being  seat  to  me  at  Geneva,  I  may  not  omit  to 
insert  in  this  place ;  because  it  seems  to  give 
the  true  reasons  of  the  court  of  England  for 
harrying  sir  Henry  Vane  out  of  the  world. 

"On  Friday  Ust,  being  the 46th  of  this  in- 
■aat  Jnne  1663,  sir  Henry  Vane  pleaded  for 
bb  b^y  and  mm.-aen.  Lambert  for  nis :  or  rUp 
ther,  tbe  first  pleaded  for  the  life  and  liberties 
of  1^  country,  and  the  other  for  his  own. 
The  ie^oe  in  all  appearance  will  be,  that  sir 
Henry  will  be  put  to  death,  and  Lambert  par- 
doned, thoogb  both  are  under  sentence    of 
iSondemnation.    The  reason  of  this  distinction 
is  no  other  than  the,  manner  of  their  defence ; 
the  one  alledgin^  the  authority  of  the  great 
parHament  for  hjs  justification,  and  that  he 
was  indemnified  by  tbe  act  of  amnesty ;  the 
•Cher  meanly  extenuating  and  excusing  what 
be  did  against  sir  George  Booth  and  Monk, 
(which  vrw  the  principal  part .  of  the  accusa- 
tion aeainst  him),  bv  pleading  ignorance  of 
their  mtentaons,  neither  of  them  baTi&h.  de- 
dared  that  they  dengned  to  restore  the  xing ; 
and  Monk,  on  the  contrary,  having  openly  de- 
dared  for  the  restitution  of  the  parliament. 
Sir  Henry  Vane  was  loog  in  bis  defence,  but 
aot  tedious.    He  mlich  perplexed  both  court 
and  counsel ;  and  has  acquired  eternal  reputa- 
tion, hy  nobly  pleading  for  the  dying  libera 
ties  of  his  country ;  it  l^in^  clear,  that  all  the 
petty  which'  seemed  to  be  mdemnified  by  the 
tctof  jmioesty,  sball  be  punished  in  his  per- 
ma ;  and  tliat  for  thix  cause  only.  That,  in 
bisnieading,  he  undertook,  bj  the  authority 
of  tne  ttud  parliament,  to  justify  what  he  had 
<ioQe;  nuuBtaining,  that  the  House  of  Com- 


'  If  a  thousand  fortbhigs  would  gain  it,  be  would 
'  not  give  it :  and  if  any  should  attempt  to  make 

*  sucb  a  bargain  be  would  spoil  their  market : 
'  For  I  think  tbe  king  himself  so  sufficiently 
f  obliged  to  spare  my  life,  that  it  is  fitter  for  htm 

*  to  do  it,  than  myself  to  seek  it.' 

On  Saturday  the  day  of  his  Execution,  be ' 
said  to  a  iriiend,  God  bid  Mose^  go  to  the  top 
of  Mount  Pisgab  and  die ;  so  he  bid  him  go  op 
to  the  top  of  Tower-hill  and  die. 

' "        »■  ^ ■■■■■■■  I      „^,„,^ 

mons,  representing  the  whole  body  of  the  peo* 
pie,  in  case  of  difference  between  the  autliortty 
royal  and  politic,  possesses  a  just  power  to' de- 
fend the  rights  of  tbe  people,  and  to  authorise 
the  people  of  England,  and  every  one  of  tbcm, 
to  defend  them. 

''Sir  Henry  VAne  was  a  gentleman  of  an  an- 
cient family  in  the  county  of  Durham ;  eldest 
son  to  sir  Henry  Vane,  wbo  had  been  secre- 
tary of  state,  and  comptroller  of  tbe  boushold, 
to  the  late  king,  fieing  scandalised  with  the 
innovations  brought  into  the  public  worship, 
he  went  to  New  England,  and  remained  there 
for  the  space  of  hve  or  six  years ;  the  two  last 
of  which  he  wa^  consecutively  chosen  governor 
of  that  country,  though  not  exceeding  the  age 
of  94  years..  In  the  beginning  of  the  gfeat 
parliament,  be  was  elected  to  serve  his  country 
among  them,  without  tbe  lc»st  application 
made  on  bis  part  to  tbat  end.  And  in  ^is  sta- 
tion be  soon  made  appear  hew  capable  be  was 
of  managing  great  amirs ;  possessing,  in  tbe 
highest  perfection,  a  ouick  and  ready  appre* 
bension,  a  strong  and  tenacious  meBDory,  n 
profound  and  penetrating  judgment,  a  just  and 
noble  elooueote,  with  an  easy  and  gracefol 
manner  ot  speaking.  To  these  were  added,  a 
singular  zeal  and  afiection  for  the  good  of  the 
commonwealth,  and  a  resolurioB  and  coonwe 
not  to  be  shaken  or  diverted  from  the  purao 
service.  He  had  been  removed  by  tbe  late, 
king  from  being  treasurer  of  the  navy^  for  per- 
forming his  duty  in  the  Houae  of  Commons ; 
and  bemg  restored  to  tbat  employment  by  tbe 
parliament,  h»  freely  contributed  one  half  of 
the  profits,  amountin|(  to  tbe  sum  of  8,000/. 
yearly,  towards  carrying  on  tbe  war  foV  tbe  li- 
berties of  fingland.  When  tbat  war  was  end- 
ed, he  put  tbe  receipt  for  the  navy  in  such  a 
way,  that,  by  order  of  the  oariiament,  the  whole 
expence  of  that  office  ex^bceded  not  1,0001.  by 
year ;  men  being  brought  by  this  means  to  im- 
derstand,  that  tiMV  were  not  placed  in  emplor* 
ments  to  serve  themselves,  but  to  serve  the 
public.  And  that  this  conduct  Was  not  mis* 
taken,  the  successes  of  oar  arms  by  seti  against 
Portugal,  France,  HoQand,  and  other  enemies, 
did  abundandy  m^iiifest.  When  Cromwell 
had  treacherously  advanced  himself  upon  liie 
ruins  of  the  commonwealth,  be  would  not  be 
induced  by  any  means  to  favour  or  countenance 
his  usurpation ;  chasing  rather  to  suffer  impri- 
sonment and  other  hardships,  than  to  comply 
with  tyranny  under  any  form.  Upon  tbe  re- 
turn of  kins  Charles,  being  conscious  to  himself 
of  having  done- nothing  in  relation  to  pnUio 
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and  ttfld'him,  there  must  be  a  Sled^,  to  which 
Sir  Henry  replied,  Auj  way,  huw  the?  please, 
for  I  lon|{  to  be  at  home,  to  be  dissolved  and 
to  be  with  Christ,  which  is  best  of  all.  -He  « 
went  very  chearfuUy  and  readily  down  the 
stairs  from  his  chambjer,  and  seating  himself  on 
the  sledge  (friends  and  serrants  standing  about 
him)  then  he  was  forthwith  drawn  away  to- 
wards the  Scaffold.  As  he  went,  some  in  the 
Tower  (Prisoners  as  well  as  others)  spake  to 
him,  praying  the  Lord  to  go  with  him.  And 
after  he  was  oat  of  the  Tower,  from  the  tops  of 
houses,  and  out  of  windows,  the  people  used 
sucb  means  and  gestures  as  might  best  discoTer, 
at  a  distance,  their  respects  and  love  to  bim,  cry- 
ing aloud,  *  The  Lard  eo  witli  you,  the  great  God 
of  Heaven  and  Earth  appear  in  you,  and  for 
you  ;*  whereof  he  took  what  notice  he  wai 
capable  in  those  circumstances,  in  a  chearful 

Sanner  accepting  their  respects,  putting  off 
s  hat  and  bowing  to  them.  Being  asked  se- 
veral times,  how  he  did,  by  some  about 
him^  he  answered,^  Never  better  in  all  mr 
life.  Another  repHed,  How  should  he  do  ill 
that  suffers  for  so  glorious  a  cause  ? '  To  which 
a  tall  black  ouin  said,  Many  suffered  for  a 
better  cause ;  and  may  for  a  worse,  said  sir 
Henry ;  wishing,  that  when  they  come  to  seal 
their  oetter  cause  (as  he  called  it)  with  their 
blood  (as  be  was  now  going  to  seal  his)  they 
might  not  find  themselves  deceived ;  and  as 
to  this  cause,  said  he,  it  hath  given  life  iu- 
death  to  all  the  owners  of  it^  imd  sufferers 
for  it. 


Several  friends  being .  with  him  in  his  cham- 
ber this  moniing,  he  oft  encouFaced  them  to 
cbearfulneia,  as  well  by  bis  example  as  ezpres- 
tiott.  In  all  hta  deportment,  he  shewed  him-* 
•elf  marvellously  fitted  to  meet  the  King  of 
Terrors,  without  the  least  affrightment.  But  to 
shew  where  his  streneth  lav,  he  said.  He  was  a 
poor  unworthy  wretch,  and  bad  nothing  but  tbe 
graoe  and  goodness  of  God  to.  depend  upon. 
He  said  moreover,  Death  shrunk  from  him,  nr 
ther  than  he  firom  it.  Upon  the  occasion  of 
^  paitios  with  his  relations,  he  said,  There  is 
''  some  flesh  remaining  yet,  but  I  must  cast  it  be- 
hind me  and  press  forward  to  my  Father. 

Then  one  of  the  Sherifi''s  men  came  in  and 

lold  him,  There  was  no  sledge  to  come,  but  be 

was  to  walk  on  foot.    A  circumstance  very 

lingular,  and  never  used  to  those  who  were  exe- 

'  cated  at  that  place. 

He  told  bis  friends,  the  Sheriff's  chaplain 
came  to  him  at  twelve  of  the  clock  that  ni^fat, 
with  an  order  for  his  Execution,  telling  him, 
he  was  cdme  to  bring  him  that  fatal  message 
of  death.  I  think,  mends,  that  in  this  mes- 
sage was  no  dismalness  at  all.  After  tbe  re- 
ceipt of  which,  I  slept  four  hours  so  soundly, 
that  the  Lord.hnth  nude  it  sufficient  for  me, 
and  now  I  am  going  to  sleep  my  last,  after 
which  I  shall  need  steep  no  more. 

Then  Mr.  Sheriff  coming  into  the  room,  was 
friendly  saluted  by  him,  and  after  a  little 
pause  communicated  a  prohibition  that  he 
.  aaid  he  had  received,  which  was,  That  he  must 
not  speak  any  ihing  against  his  majesty  or  the 
government.  His  answer  to  this  he  himself 
relates  on  the  Scaffold.  He  further  lold  Mr. 
Sheriff,  be  was  ready;  but  the  Sheriff  said  he 
was  not,  nor  could  be  this  half  hour  yet :  Then, 
sir,  it  rests  on  you,  not  on  me  (said  sir  Henry,) 
for  I  have  been  ready  this  halfnour.  Then  tbe 
Sheriff,  at  bis  request,  promised  him  his  ser- 
vants should  attend  bim  on  tbe  Scaffold,  and 
be  civilly  dealt  with ;  neither  of  which  were 
•  performed : '  (notwithstanding  this  promise) 
they  were  beaten  and  kept  off  the  Scaffold, 
till  he  said|  What,  have  I  never  a  servant 
here? 

After  this,  one  of  tbe  Sheriff's  men  came 


for  which  he  could  not  willingly  and 
chearfuUy  suffer,  he  continued  at  his  house  in 
Hampstead  near  London  ;  where,  under  false 
and  unworthy  pretences,  that  he  had  engaged 
in  counseb  with  some  of  the  army  to  drive  him 
out  of  England  again,  he  was  seized  and  impri- 
soned in  the  Tower :  fixim  whence  he  was  car- 
ried from  one  place  to  another  for  the  space  of 
about  two  ye^rs ;  after  the  expiration  ot  which, 
they  who  feared  his  abilities,  and  knew  his  in- 
tegrity, thought  convenient  to  violate  the  pub- 
lic fiuth,  and,  under  a  form  of  law,  to  put  him 
Is  death.'' 

A  Life  of  Vane  was  published  in  the  jrear  of 
his  executiooy  1662.  And  he  has  an  article  in 
tbe  Biogranbia  Britannica.  Some  curious  par- 
ticulars of  Dim  are  also  to  be  found  in  1  Hufich- 
intoo's  Hift.  of  MaiMcbaaet's  Bay  41—67. 


Being  passed  within  the  rails  on  Tower-Hill, 
there  were  loud  acclamations  of  the  people, 
crying  out^  The  Lord  Jesus  go  with  your 
dear  soul,  &c.  One  told  htm,  That  was  the 
most  glorious  seat  he  ever  sat  on;  lie  an- 
sweredy  It  is  so  iudeed|  and  rejoiced  exceed- 
ingly. 

Being  come  to  tbe  Scaffold,  he  chearfuUy 
ascends,  and  being  up,  after  the  crowd  on .  the 
Scaffold  ^as  broken  in  two  pieces,  to  make 
way  for  him,  he  shewed  himself  to  the  people 
on  the  firont  of  the  Scaffold,  with  that  noole 
and  christiauTlike  deportment,  that  he  rather 
seemed  a  looker  on,  tnan  the  person  conceraed 
in  the  Execution,  insomuch  that  it  was  diffi- 
cult to  persuade  many  of  the  people  that  be 
was  the  prisoner.  But  when  they  knew  that 
the  gentleman  in  the  black  suit  and  cloke  (with 
a  scariet  silk  waistcoat,  the  victorious  colour 
shewing  itself  at  the  breast)  was  the  prisoner^ 
they  generally  admired  that  noble  and  great 
presence  he  appeared  with.  How  chearfm  he 
is !  said  some :  He  does  not  look  like  a  dying 
man !  said  others ;  with  many  like-speecbes, 
as  astonished  with  that  strange  appearance  he 
shined  forth  in. 

Then  Tsitence  being  commanded  by  the 
Sheriff)  lining  up  his  hands  and  eyes  towards 
Heaven,  and  resting  -  his  hands  on  the  rails  ; 
and  taking  a  very  serious,  composed,  and  ma- 
jestic view  of  the  great  mnltitttde  about  hiin> 
bespakeasfoUowa: 
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^  Gentlemeo,    Fellow    Countrymen,    and 


*<  When  Mr.  Sheri^  came  to  me  this  room- 
iagy  and  told  me  be  had  received  a  command 
fioB  the  king,  that  I  should  say  nothing  re- 
flecdng  upon  his  majesty  or  the  government ;  I 
answered,  I  should  con6ne  and  order  my 
Speech,  as  near  as  I  could,  so  as  to  be  least 
c^ensive,  saving  my  faithfulness  to  the  trust  re- 
posed in  me,  which  I  must  ever  discharge  with 
a  good  consdence  unto  death ;  for  I  ever  va- 
laed  a  man  according  to  his  iaiihfulness  to  the 
trost  reposed  in  him,  evfn  on  his  majesty's  be- 
baU^  in  the  late  controversy.  And  it  you  dare 
trost  my  discretion,  Mr.  Sheriff,  I  shall  do  no- 
thifig  but  what  becomes  a  good  Christian  and 
aa  EogUsfaman  ;  and  so  I  hope  I  shall  be  civilly 
dealt  with. 

^  When  Mr.  Sheriff's  chaplain  came  to  me 
last  night  aboot  twelve  of  the  clock,  to  bring 
BK,  as  be  called  it,  the  fatal  message  of  death, 
it  pleased  the  Lord  to  bring  that  scripture  to 
zny  mind  in  the  Sd  of  Zechariah,  to  intmiate  to 
Be,  that  he  was  now  taking  away  my  filthy 
gvments,  causing  my  iniquities  to  pass  from 
me,  with  intention  to  give  me  change  of  ray- 
aeo^  and  that  my  mortal  should  put  on  im- 
moitality. 

"  I  suppose  yon  may  wonder  when  I  shall 
tell  yoo  timt  I  am  not  brought  hither  accord- 
JBg  to  any  known  Law  of  the  Land.  It  is  true, 
I  have  been  before  a  court  of  justice  (and  am 
now  going  to  appear  before  a  greater  Tribunal, 
wbere  I  am  to  give  an  account  of  all  my  ac- 
cions :)  under  their  Sentence  I  stand  here  at 
this  time.  When  I  was  before  them,  I  could 
not  have  the  liberty  and  privilege  of  an  Eng- 
lishman, the  grounds,  reasons,  and  causes  of 
the  acting?  I  was  charged  with  duly  consi- 
dered; I  th^efore  desired  the  Judges  that 
they  would  set  their  seals  to  my  Bill  of  Ex- 
ceptions ;  I  pressed  bard  for  it  again  and  again, 
as  the  right  of  myself  and  every  free-born 
jEoglishman  by  the  Law  of  the  Land,  but  was 
iinatiy  denyedit 

Here  sir  John  Robinson  (Ueotenant  of  the 
Tower)  itttemipted  him,  saying ;  Sir,  you  must 
not «  on  tlms,  and  (in  a  furious  manner,  ge- 
neravf  observed  even  to  the  dissatisfaction  of 
some  of  their  own  attendants)  said  that  he 
railed  against  the  Judges,  and  that  it  was  a 
lye,  and  I  am  here,  says  be,  to  testify  that  it 
isialse. 

Sir  Henry  Vane  replied,  **  God  will  judge 
between  me  and  you  in  this  matter.  I  sueak 
bat  matter  of  fact^  and  cannot  you  bear  tnat  ? 
nis  evident  the  Judges  have  renised  to  sign  my 
Bill  of  Exceptions" — ^Then  che  trumpets  were 
ordered  to  sound  or  murre  in  his  face,  with  a 
contemptible  noise,  to  hinder  his  being  heard : 
At  which  sir  Henry  (lifting  up  his  hand,  and  then 
kmng  it  on  his  breast)  said,  **  What  mean  yoo, 
Groktlemen  ?  Is  this  your  usage  of  me  i  Did 
yoo  use  all  the  rest  so?  I  had  even  done,  as 
to  that,  could  you  have  been  patient,  but  seeing 
joa  cannot  bear  it^  I  fhali  only  say  thisi  That 
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whereas  the  Judges  have  refused  to.  seal  that 
with  their  hands  that  they  have  done,  I  am 
come  to  seal  (hat  with  my  blood  that  I  have 
done.  ThereTure  leaving  this  matter,  which  I 
perceive  will  not  be  borne,  i  judge  it  meet  to 
give  you  some  account  of  my  life. 

**  I  might  tell  you  I  was  born  a  gentleman, 
had  the  education,  temper,  and  spirit  of  a  geiv- 
tleman,  as  well  as  others,  being  (in  my  voutbful 
days)  inclined  to  the  vanities  of  this  world,  and 
to  that  which  they  call  Goodfellow ship,  judging 
it  to  be  the  only  means  of  accomplishing  a 
gentleman.  But  about  the  14th  or  Ijth  year 
of  my  age  (which  is  about  S4  or  35  years  since) 
God  was  pleased  to  lay  the  foundation  or  ground 
work  of  Repentance  in  me,  for  the  bringing 
me  home  to  himself,  by  his  wonderful,  rich, 
and  free  grace,  revealing  his  Son  in  me,  that 
by  the  knowledge  of*  The  only  true  God,  and 
Jesus  Christ  whom  he  hath  sent,'  I  might  (even 
whilst  here  in  the  body)  be  made  partaker  of 
eternal  life  in  the  first  fruits  of  it. 

"  Wlien  nay  conscience  was  thus  awakened^ 
I  found  my  former  course  to  be  disloyalty  tm 
God,  profaneness,  and  a  way  of  sin  and  death, 
wliich  I  did  with  tears  and  bitterness  bewail,  aa 
I  had  cause  to  do.  Since  that  foundation  of 
repentance  laid  in  me,  through  ^race  I  have  been 
kept  stedfast,  desiring  to  walk  in  all  good  con- 
science towards  God  and  towards  men,  accord* 
iog  to  the  best  light  and  understanding  God 
gave  me.  For  this  I  was  willing  to  turn  my 
back  upon  my  estate,  expose  myself  to  hnzard# 
in  foreign  parts ;  yea,  nothing  seemed  difficult 
to  me,  so  I  might  preserve  faith  and  a  good  con- 
science, which  I  prefer  before  all  things ;  an4 
do  earnestly  persuade  all  people  rather  to  suffer 
the  highest  contradictions  from  men,  than  y 
disobey  God,  bjr  contradicting  the  light 
of  their  own  conscience.  In  this  it  is  I  stand 
with  so  much  comfort  and  boldness  before 
you  all  this  day,  and  upon  tins  occasion,  being 
assured  that  I  shall  at  last  sit  down  in 
glory  with  Christ,  at  his  right  hand.  I  btand 
here  this  day  to  resign  up  my  spirit  into  the 
hands  of  that  God  that  gave  it  me.  Death  is 
but  a  little  word,  but  it  is  a  great  work  to  die ; 
it  is  to  be  but  once  done,  and  after  this  cometh 
the  judgment,  even  the  judgment  of  the  great 
God,  which  it  concerns  us  all  to  prepare  for. 
And  by  this  act  I  do  receive  a  discharge  once  for 
all-out  of  prison,  even  the  prison  of  the  mortal 
brxly  also,  which,  to  a  true  Christian,  is  a  bur- 
densome weight. 

'*  In  all  respects,  where  I  have  concerned  and 
engaged,  as  to  the  public,  my  design  hath  been 
to  accomphsh  good  things  for  these  nations. 
Then  (lifting  up  his  eyes,  and  spreading  his 
hands)  be  said,  I  do  here  appeal  to  the  great 
God  of  Heaven,  and  all  this  assembly,  or  any 
other  persons,  to  shew  wherein  I  have  defiled 
my  hands  with  any  man's  blood  or  estate,  or 
that  I  have  sought^  myself  in  any  public  capacity 
or  placejhave  been  in.  The  Cause  «vrs  three 
times  stated.  First,  In  the  Remonstrance  of 
the  House  of  Commons.  Secondly,  In  the 
Covenant,  the  Solemn  League  and  Covenant.'' 

O 


advantft^  I  had  by  it,  and  by  what  steps  I  be- 
came satisfied  with  the  cause  I  was  engaged  in, 
and  did  purbue  the  same. 
'^  What  the  cause  was,  did  first  shew  itself 
the  first  Remonstrance  of  the  House  of 
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Upon  diii  the  trumpets  sounded,  the  Sheriff 
tetched  at  the  Paper  in  his  hand ;  and  sir  John 
Robinson,  who  ^t  first  had  acknowledged  that  he 
had  nothing  to  do  tliere,  wishing  the  Sheriff  to 
see  to  it,  yet  found  himself  something  to  do 
BOW,  furiously  calling  for  the  Writers  books,  and 
saying,  He  tres|ts  of  Rebellion,  and  you  write 
k.  Hereupon  nh  Note-Books  were  delivered 
up.  The  Prisoner  was  very  patient  and  com- 
posed ouder  all  these  injuries,  and  soundings 
of  the  trumpets  sevenU  times  in  his  face,  only 
saying.  It  was  hard  he  might  not  be  suffered  to 
speak ;  but,  says  be,  my  usage  from  tuan  is  ih> 
harder  than  was  my  Lord  and  Master's;  and 
idl  that  will  live  his  life  Uiis  day,  must  expect 
kard  dealing  from  the  worldly  spirit. 

The  trumpets  sounded  again,  to  hinder  his 
^ing  heard,  then  again  Robinson,  and  two  or 
tPiree  others,  endeavoured  to  snatch  the  Paper 
0«t  of  sir  Ilenry^s  hand ;  but  he  kept  it  far  a 
while,  now  and  then  reading  part  of  *it ;  after- 
wards, tearing  it  in  pieces,  be  delivered  it  to  a 
friend  behind  him,  who  was  presently  forced  to 
deliver  it  to  the  Sheriff.  Then  they  put  their  hands 
into  his  pockets  for  papKsrs  (as  was  pretended), 
which  bred  great  confusion  and  dissatisfaction 
to  the  spectators,  seeing  a  prisoner  so  strange- 
ly handled  in  his  dying  woras.  ' 

The  Prisoner  suspecting  beforehand  the  dis- 
order aforementioned,  writ  the  main  substance 
of  what  he  intended  to  speak  on  the  scaffold 
in  that  Paper  they  catched  at,  and  which  he 
tore  in  pieces,  delivering  it  to  a  friend,  from 
whom  the  Sheriff  had  it,  as  abovesaid ;  the  true 
copy  whereof  was,  by  the  Prisoner,  carefully 
committed  to  a  safe  hand  before  he  came  to 
the  scaffold,  which  take  as  follows : 

'*  The  work  which  I  am  at  this  time  called 
unto,  in  this  place  (as  upon  a  public  theatre) 
is  to  die,  and  receive  a  discharge  once  for  all, 
out  of  prison,  to  do  that  which  is  to  be  done; 
the  doing  or  not  doing  of  which  well,  and  as 
becomes  a  Christian,  does  much  depend  upon 
the  life  we  have  been  taught  of  God  to  lead,  be- 
fore we  come  to  this:  They  that  live  in  the 
foith  do  also  die  in  it ;  Faith  is  so  far  from 
leaving  Christians  in  this  hour,  that  the  work  of 
it  breaks  fiirth  then  into  its  greatest  power,  as 
if  till  then  it  were  not  enough  at  freedom  to 
do  its  office,  that  is,  to  look  into  the  things  that 
are  unseen  with  most  stedfastness,  certainty, 
and  delight,  which  is  the  great  sweetener  of 
death  and  remover  of  its  sting. 

"  Give  me  leave  therefore,  in  a  very  few 
words,  to  give  you  an  account  of  my  life,  and 
of  the  wonderful  great  grace  and  mercy  of 
Gody  in  bVinginj^  me  home  to  himself,  and 
revealing  his  son  inme{  that  by  ^  e  knowledge 
of  the  only  true  God,  and  Jesus  'Christ  whom 
be  hath  sent,  I  might  (even  whilst  here  in  the 
body)  be  made  partaker  of  eternal  life,  in  the 
'first  fruits  of  it,  and  at  last  sit  down  with  Christ 
in  glory  at  bis  right  hand. 

**  Here  I  shall  mention  some  remarkable 
passages  and  changes  of  my  life;  in'particular, 
bow  unsought  for  by  myself  I  was  called  to  be 
a  Member  of  the  Long  Paiinuoaent,  what  little 
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Common^.  Secondly,  In  the  Solemn  League 
and  Covenant.  Thirdly,  In  the  more  refined 
pursuit  of  it  by  the  Commons  House,  in  their 
Actings  single;  with  what  result  they  werft 
growing  up  into,  which- was  in  the  breast  of  tho 
House,  and  unknown  ;  or  what  the  three  pro- 
posals, mentioned  in  my  Charge,  would  have 
come  to  at  last,  1  shall  not  need  now  to  say  ; 
but  only,  from  all  put  together,  to  assert,  I1iat 
this  cause,  which  Was  owned  by  the  parliamcDt, 
^as  the  cause  of  God,  and  for  the  promoting 
of  the  kingdom  of  his  dear  Son  Jesus  Christ, 
wherein  are  comprehended  our  liberties  and 
duties,  both  as  men  and  as  Christians. 

**  And  since  it  hath  pleased  God,  who  se* 
parated  me  from  the  womb  to  the  knowledge 
and  service  of  the  Gospel  of  his  Son,  to  sepa- 
rate me  also  to  this  hard  and  difficult  service  at 
this  time,  and  to  single  me  out  to  the  defence 
and  justification  of  this  his  cause,  I  could  not 
consent,  by  any  words  or  actions  of  mine,  that 
the  innocent  blood  that  hath  been  shed  in  the 
defence  of  it,  throughout  the  whole  war  (the 
guilt  and  moral  evil  of  which  most  and  does 
certainly  lie  somewhere),  did  lie  at  my  door,  or 
at  theirs  that  have  been  the  faithful  adherers  to 
this  cause.  This  is  with  such  evidence  upon 
my  heart  that  I  am  most  freely  and  cheerfully 
willing  to  put  the  greatest  seal  to  it  I  am 
capable,  which  is,  the  pouring  out  of  my  very 
blood  in  witness  to  it ;  which  is  all  I  shall  need 
to  say  in  this  place  and  at  this  time,  having 
spoken  at  large  to  it  in  my  defence  at  my  trial^ 
intending  to  have  said  more  the  last  day,  as 
what  I  thought  was  reasonable  for  arrest  of 
the  Judgment,  but  I  was  not  permitted  then 
to  speak  it ;  both  which  may,  with  time  and 
God's  providence,  come  to  the  public  view. 

"And  I  most  still  assert,  that  I  remtua 
wholly  unsatisfied  that  the  courae  of  proceed- 
ings  against  me  at  my  Trial  were  according 
to  law,  but  that  I  was  run  uiion  and  destroyed, 
contrary  to  right,  and  the  liberties  of  Mapia 
Charta,  under  the  form  only  of  justice;  which 
I  leave  to  God  to  decide,  who  is  the  Judge ' 
of  tlie  whole  world,  and  to  clear  my  inno- 
cency;  whilst  in  the  mean  time  I  beseech 
him  to  forgive  them ;  and  all  that  have  had 
a  hand  in  my  death;  and -that  the  Lord,  in 
bis  great  mercy,  will  toot  lay  it  to  tiieur 
charge. 

*'  And  I  do  account  the  lot  of  mine  no  ot!ieir 
thaA  what  is  to  be  expected  by  those  that  are 
not  of  the  world,  but  whom  dirist  hath  cho- 
sen t)ut  of  it ;  for  the  servant  is  not  greater 
than  hisbrd:  And  if  thc^  have  donediistO 
the  green  tree,  they  mH  do  it  much  more  to 
the  dry. 

"  However,  I  Shall  not  altogether  exctiSb 
myself.  I  know,  that  by  many  weaknesses 
and  failares,  t  have  given  occasion  enough  of 
theiU  mage  I  hive  met  with  fiom  meni  trough 
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m  tke  mauiy  tbe  Lord  knows  the  sinctrity 

and  iBtqg;ritj  of  iiiy  heart,  whatever  aspersions 

wai  r^roacbes   I  have  or  do  lie  under.    1 

Jmeir  also  that  God  is  just  in  bringing  this 

KMcnoe  and  condernDttion  upon  me  for  my 

uu;  there  is  a  body  of  sin  and  death  in  me 

Courts  thb  sentence ;  aod  there  is  a  simili- 

tsdeaiid  JikeRess  also,  that,  as  a  christian,  God 

thisls  we  worthy  to  besvr  with  my  Lord  and 

^kI,    in  manj  circamstances,    in  reference 

CO  these  dealiniES  I  have  met  with ;  in  the  good 

i  have  been  enSeavooring  fur  maAy  years  to  be 

doing  in  these  nations,  and  especisilly  now  at 

hot,  io  being  numbered  among  transgressors, 

aod  nade  a  public  sacrifice,  through  the  wrath 

aad  oootradictionQ  of  men,    and   in   having 

fiflished  mj  course,  and  fought  the  good  fight 

sf  feithy  and  resisted  in  a  way  of  suffering,  as 

yoQ  see,  even  unto  blood. 

''This  is  but  the  needful  preparation  iht 
Loni  hath  been  working  in  me,  to  the  receiv- 
iif  oftfae  crown  of  immortality,  which  he  hath 
jBtpared  for  them  that  love  him.'  The  pros- 
pect whereof  is  so  chearing,  that  through  the 
»j  (in  it)  that  is  set  before  &e  eyes  of  my  faith, 
can,  throQgh  tnercy,  *  endure  the  cross,  des- 
pise this  shame/  and  am  become  *  more  than 
Oioqaerer/  throng  Christ  that  hath  loved 
me. 

"  For  my  Life,  Estate  and  al),  is  not  so  dear 
to  me  as  my  aerrice  to  God,  to  his  cause,  to 
the  kingdom  of  Christ,  and  tiie  future  welfiare 
of  ray  country  ;  and  I  am  taught,  according  to 
the  example,  as  well  as  that  most  christian  say- 
iB|  of  a  noble  person,*  that  lately  died  after 
tlM  public  manner  in  Scotland ;  *  How  much 
bsLtcr  it  is  to  choose  affliction  aad  the  cross, 
tkaa  to  sio  or  cUaw  back  from  the  service  of  the 
bvisi  Cody  into  the  ways  of  kpostacy  and  per- 
dition {^ 

*  Tfwit  noble  person,  whose  memory  I 
hoBoar,  vraa  with  myself  at  tho  beginning 
aad  Baking  of  the  Solemn  League  and  Cove- 
flSDt ;  the  natter  of  which,  and  the  holy  ends 
tkocin  oDotaincMl,  I  fully  assent  unto,  iind 
barf  bem  as  desirous  to  observe ;  but  the  rigid 
^  of  proaecoting  it,  and  the  op|>reesiiig  uoi- 
inMj  that  hath  been  endeavoured  by  it,  I 
Bcver  approved.  This  were  sufficient  to  vindi- 
cate me  from  the  ftdse  aspersions  nnd  calumnies 
«Uch  have  been  laid  upon  me,  of  Jesuitism 
ttd  Popery,  and  almost  what  not,  to  make 
■J  iMuae  of  ill  savour  with'  good  men ;  which 
wk  mists  do  now  dispel  of  themselves,  or  at 
feist  oogbc,  and  need  no  pains  of  mine  in  mak- 
ing sa  apology.  For  if  any  roan  seek  a  proof 
•f  Christ  in  me,  let  htm  road  it  io  this  action  of 
Bjdralh,  whidi  will  not  cease  to  speak  when 
{ SB  gone:  Aod  henceforih  let  no  man  trouble 
M,  tor  I  bear  in  my  body  the  marks  of  the 
iArd  Jesus, 

'*  i  shaft  not  desire  in  this  place  to  take  up 
Meh  time^  bat  oiily,  as  ray  last  words,  leave 

this  with  you :  That  as  the  present  storm  we  now 

—  ■  -■_---         .■■...  ■■■■  • 

*  He  seems  to  intend  the  aMn|ui0  of  Aigyle; 
«i»  tpakt  to  that  effMl. 


lie  under,  and  the  dark  clouds  that  yet  hang  over 
the  reformed  churches  of  Christ,  (which  are 
coming  thicker  and  thicker  for  a  season)  were 
not  unforeseen  by  me  for  many  years  past  (as 
some  writings  of  raiue  declare :)  So  the  coming 
uf  Christ  in  these  clouds,  in  order  to  a  speedy 
and  sodden  revival  of  bis  cause,  and  spreading 
his  kingdom  Over  the  face  of  the  whole  earti^ 
is  mo»t  clear  to  the  eye  of  my  faith,  even  that 
Huih  in  which  I  die,  whereby  the  kingdoms  of 
this  world  shall  become  the  kingdom  of  our 
Lord,  and  of  his  Christ.  Amen.  £ren  so, 
come,  Lofd  Jesus.*' 

Before  the  stroke,  he  spake  to  this  effect : 
*  I  bless  the  Lord,  who  nath  accounted  me 
worthy  to  suffer  for  his  name. — Blessed  be  the 
Lord  that  1  have  kept  a  cooscieiu:e  void  of  o^ 
fence  to  this  day.  I  bless  tlie  Lord  I  have  not 
deserted  the  righteous  cause  for  which  I  suffer.'* 
When  he  laid  his  neck  on  the  block  he  con- 
cluded his  life  with  these  words :  '  Father,  glo* 
rify  thy  servant  in  the  sight  of  men,  that  ha 
may  glorify  thee  in  the  discharge  of  his  duty  to 
thee  and  to  his  country.'  Upon  which  the  «»• 
ecutioner  did  his  office.* 


Home,  speaking  of  Vane,  says,  **  This  maa,^6e 
celebrated  for  his  parliamentary  talents,  and 
for  his  capacity '  in  business,  has  left  some 
writings  behind  him  :  They  treat,  nU  of  then^ 
of  religious  subjects,  and  are  absolutely  nnin- 
(elligiblc,  no  traces  of  eloquence,  or  even  com- 
mon sense  appears  in  them :  a  strange  paradoxl 
did  we  not  know,  that  men  of  the  greatest 
genius,  where  they  relinquish  by  principletba 
use  of  their  reason,  are  only  enabled,  by  their 
vigour  of  mind,  to  work  themselves  the  deeper 
into  error  and  absurdity."  Burnet,  after  no* 
ticine  the  mercy  shewn  toMartia,  Goodwin 
and  Milton,  says,  "  But  as  the  ^paring  tliesa 
persons  was  much  censured,  so  ^on  the  other 
hand  the  putting  sir  Henry  Vane  to  death  was 
as  much  blamed :  For  the  Declaration  from 
Breda  being  full  for  an  indemnity  to  aU,,exoept 
the  itegicides,  he  was  comprehended  in  that  i 
since,  though  he  was  for  changing  the  govern^ 
ment,  and  deposing  the  king,  yet  lie  did  not  iijp- 
prove  the  putting  of  him  to  death,  nor  of  the 
ibrce  put  on  the  parliament,  but  did  for  some 
time,  while  these  things  were  acted,  withdraw 
from  the  scene.  This  was  so  represented  bv 
bis  friends,  that  nn  address  was  made  by  both 

*  '*  He  died  in  the  very  same  place  on  Tower- - 
bill  (says  that  great  dealer  in  judgments,  Mr. 
Echard)  with  the  famous  earl  of  Straflofd. 
And  it  is  farther  observed,  that  as  he  was  tha 
first  man  that  opened  the  fountain  of  blood 
that  over-run  the  Enghsh  nation,  so  he  was  tha 
last  that  closed  it  up  in  his  own  execution.'^ 
Ralph.  The  latter  observation  Mr.  Hume  has 
thought  worth  insertion  in  his  History,  without 
notice  of  its  antiquity.  It  has  been  said  with 
sufficient  probability,  that  Vane  owed  his  doom 
to  his  share  in  the  proceedings  agnimt  Straf> 
fofd.    SetvoK9.p.l4«S. 
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houses  on  his  behalf,  to  which  the  kioe  gave  a 
favourable  aaswer,    though    in  geneni  words. 
8o  he  reckoned  that  he  was  safe,  that  being 
equivalent  to  an  act  of  parliament,  though  it 
wanted   the  necessary  forms.    Yet  the  great 
share   he  had  in  the    attainder  of  the  earl  of 
Strafiford,  and  in   the  v^hole  torn  of  afiiftirs  to 
the  total  change  of  government, '  but  above  all 
the  great  opinion  that  was  had  of  his  parts  and 
capacity  to  embroil  matters  again,  made  the 
Court  think  it  was  necessary  to  put  him  out  of 
the  way.     He  was  naturally  a  very  fearful  man  : 
This  one  who  knew  him  well  told  me,  and  gave 
roe  eminent  instances  of  it.     He  had  a  head  as 
darkened  in  his  notions  of  religion,  as  his  mind 
was  clouded  with  fear:  For  though  beset  uf)  a 
form  of  religion  in  a  way  of  his  own,  yet  it  con- 
sisted rather  in  a  withdrawing  ffom  all  other 
forms,  than  in  any  new  or  particular  opinions 
or  forms ;  from  which   be   and  bis  party  were 
called  Seekers,  and  seemed  to  wait  for  some 
uew    and   clearer    manifestations.     In    these 
meetings  he  preached  and  prayed  often  himself, 
but  with  so  peculiar  a  darkness,  that  though  I 
have    sometimes  taken  pains  to  &ee  if  I  could 
iind  out  his  meaning  in  his  works,  yet  I  could 
never  reach  it.     And  since  many  others  have 
said  the  same,  it  may  be  reasonable  to  believe 
lie  hid  somewhat  that  was  a  necessary  key  to 
the  rest.     His  (riends  told  me,  he  leaned  to 
Origen*8  notion  of  a  universal  salvation  of  all, 
both  of  devils  and  damned,  and  to  the  doctrine 
of  pre-existence.    When  he  saw  his  death  was 
designed,  be  comp«Md  himself   to  it,  with  a 
resolution   that    smj^l^ed.  all  who  knew  how 
little  of  that  was  natural  to   him.    Some  in- 
stances of  this  were  very  extraordinary,  thimgh 
l;)iey  cannot  be  mentioned  with  decency.    He 
wa3  beheaded  on  Tower-hili,  where  a  new  and 
very  indecent  prHctice  was  begun.    It  was  ob- 
served, that  the  dying  speeches  of  the  Kegi- 
cides  had  left  impressions  on  the  hearers,  that 
were  not  at  all  to  the  advantage  of 'the  govern- 
ment.   So  strains  of  a  peculiar  nature  being 
C3(peated  from  him,  to  prevent  that,  drummers 
were  placed  under  the  sca6fold,  who  as  soon  as 
be  began  to  speak  to  the  public,  upon  a  sign 
given,  struck  up  with   their  drums.    This  put 
him  in  no  disorder.    He  desired  they  might  be 
stopped,  for  be  understood  what  was  meant  by 
it.    Then  he  went  through  his  devotions.    And, 
OS  lie  was  taking  leave  of  those  about  him,'  be 
happenii)g  to  say  somewhat  with  relation  to  the 
cimes,  the  drums  struck  -  op  a  second  time:   So 
.  he  gave  oyer,  and  died  with  »o  much  composed- 
sess,  that  it  was  generally  thought,  the  govern- 
ment had  lost  more  than  it  had  gained  by  his 
death.'' 

Amon^  those  that  censured  the  mercy  shewn 
to  Milton,  we  may  suppose  the  author  of 
f*  Regii  Clamor  Sanguinis,  &ccJ*  to  be  one. 
After  citing  a  very  obnoxious  passage  of 
Cromwell's,  he  s»ys,  **  Ejusmodi  sesamo  et 
papavere  conspress  sunt  infames  Milton i 
paginze,  ^  carnince  Parisiensi,  supremi  senatus 
.auctoritate,  nuperrime  crematae,  utin^m  et 
scrtptor."    The  admirers  of  ParadiMXost  have 


no  obligations,  for  the  pleasure  which  they  have 
enjoyed  from  that  work,  to  Peter  du  Moulia 
the  younger. 

Oldmizon  thinks  that  Burnet,  in  sayings 
''  Some  extraordmary  instances  of  Vane's  re- 
solution cannot  be  mentioned  with  decency,'^ 
is  too  deUcate.* 

*'  Among  the  foremost  rank  of  those  heroic 
characters  who  sat  at  the  helm  during  the  short 
period  of  the  much  execrated  Long  Parliament," 
says  Mrs.  Macaulay,  ^  stands  sir  Henry  Vane, 
whose  honesty  was  too  pure  to  be  corrupted  hjf 
the  rigour  of  persecution,  or  the  emoluments  of 
office  and  the  enjoyment  of  power,  whose  judg- 
ment was  too  sound  to  be  depraved,by  that  high 
enthusiasm  in  religion  into  which  a  fine  imagina- 
tion is  so  apt  to  deviate,  when  in  contemplating 
divine  subjects  it  ranges  beyond  the  bounds  of 
human  knowledge  and  experience,  whose  re- 
solution was  so  philosophical  as  in  the  sufferance 
of  his  martyrdom  to  conquer  the  almost  irresis- 
table  influence  of  natural  timidity,  and  whose 
abilities  were  so  eminent  as  when  reduced  to 
the  state  of  a  prisoner  to  give  terror  to  a  power- 
ful governinent.  With  the  highest  degree  of 
enthusiasm  in  religion  he  preserved  the  libe- 
rality of  sentiment,  and  candour  of  a  phiioso- 
pher  In  the  important  point  of  a  philosopher^ 
and  he  is  perhaps  a  singular  instance  in  the 
bein^  equal  to  the  most  important  transactions 
of  this  norld  whilst  his  thoughts  were  constantly 
bent  on'  the  sublimest  concerns  of  another 
state." 

Clarendon,  after  mentioning  that  Vane  was 
the  principal  contriver  of  the  Covenant,  and 
that  the  Commissioners  in  Scotland  were  en* 
lirely  and  stupidly  governed  by  him,  adds, 

''  He  was  indeed  a  man  of  extraordinary 
parts,  a  pleasartt  wit,  a  great  understanding, 
which  pierced  into,  and  discerned  the  purposes 
of  other  men  with  wonderful  sagacity,  whilst  be 
bad  himself  vuUum  clausum,  that  no  mao 
could  make  a  guess  of  what  he  intended.  He 
was  of  a  temper  not  to  be  m*oved,  andofrare 
dissimulation,  and  could  comply  when  it  was 
not  reasonable  to  contradict,  without  losing 
ground  by  the  condescension  ;  acd  if  be  were 
not  superior  to  Mr.  Hampden,  be  was  inferior 
to  no  other  man,  in  all  mysterious  artifices. 
There  need  no  more  be  said  of  his  ability,  than 
that  he  was  chosen  to  cozen,  and  deceive  a 
whole  nation  that  was  thought  to  excel  iu 
craft  and  cunning :  which  he  did  with  notable 
pregnancy  and  dexterity,  and  prevailed  with  a 
people,  that  could  not  otherwise  be  prevailed 
upon  than  by  advancing  their  idol  presbytery,  to 
sacrifice  their  peace,  their  inter(«t,  and  their 
faith,  to  the  erecting  a  power  and  authority 
that  resolved  to  persecqte  presbytery  to  a|i 
extirpation  f '  and,  in  process  of  time,  very  near 
brought  their  purpose  to  pass."  And  in  another 
place  he  says,  "  Vane  was  a  mtCa  not  to  be 
described  by  any  character  or  religion ;  in  which 
be  had  swallowed  some  of   the  fancies,  and 

*  See  p.  188,  note  *. 
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atrmifuicies  of  every  sect,  or  foctioD ; 
and  wt  become  (whicb  cannot  be  expressed 
bf  any  other  fauigaage  than  was  peculiar  to  that 
tise)  a  man  above  ordinances,  unlimited,  or 
nizc&traxned  by  any  rulesy  or  bounds  prescribed 
10  otber  men,  by  reason  of  his  perfection.  He 
aas  a  perfect  enthusiast ;  and,  without  doubt, 
didbdiere  himself  inspired ;  which  so  far  cor- 
ivpced  his  reason  and  understanding  (which  in 
aO  oiatten  without  the  verge  of  religion  was 
sapeiior  to  that  of  most  men)  that  he  did  at 
tome  time  believe,  he  was  the  person  deputed 
to  reign  over  the  saints  upon  earth  for  1,000 


Oftbe  execution  of  Argyle,  Vane,  and  the 
R^iddesy  Mr.  Fox  writes  thus: 

**  The  first  years  of  this  reign,  under  the  ad- 
Giiaistiatioo  of  Southampton  and  Clarendon, 
tbna  by  ha-  the  least  exceptionable  part  of  it ; 
aad  even  in  this  period,  the  executions  of 
Aijyle  and  Vane,  and  the  whole  conduct  of 
the  govemoieut  with  respect  to  church  matters, 
both  in  England  and  Scotland,  were  gross  in- 
stances of  tyranny.  With  respect  to  the  exe- 
catioo  of  those  who  were  accused  of  having 
bean  more  immediately  concerned  in  the  king's 
death,  that  of  Scrope^  who    had  come  in  upon 


the  proclamation,  and  of  the  military  officers 
who  had  attended  the  trial,  was  a  violation  of 
every  principle  of  law  and  justice.  But  the 
fate  of  the  others,  though  highly  dishonourable 
to  Monk,  whose  whole  power  had  ^arisen  from 
his  zeal  in  th^ir  service,  and  the  favour  and  con- 
fidence with  which  they  had  rewarded  him,  and 
not  perhaps  very  creditable  to  the  nation,  of 
which  many  had  applauded,  more  had  sup- 
ported, and  almost  all,  had  acquiesced  in  the 
act,  is  not  certainly  to  be  imputed  as  a  crime 
to  the  king,  or  to  those  of  his  advisers  who 
were  of  the  cavalier  party.  The  passion  of 
revenge,  though  properly  condemncKl  both  by 
philosophy  and  religion,  yet  when  it  is  excited 
by  injurious  treatment  of  persons  justly  dear  to 
08,  is  among  the  most  excusable  of.  human 
frailties ;  and  if  Charles,  in  his  general  con- 
duct, had  shown  stronger  feelings  of  gratitude 
for  services  performed  to  his  father,  his  charac- 
ter, in  the  eyes  of  many,  would  be  rather  raised 
than  lowered  by  this  example  of  severity 
against  the  Regicides."  Respecting  the  aj- 
ledged  injunctions  of  king  Charles  the  1st,  that 
vengeance  should  not  be  taken  for  his  death. 
See  the  note  to  vol.  4,  p.  1140,  of  this  Col* 
lection. 


ill.  The  Trial  of  John  Crook,  Isaac  Grey,  and  John  Bolton, 
Quakers,  at  the  Old  Bailey,  for  refusing  to  take  the  Oaths  of 
Allegiance  and  Supremacy:*  14  Charles  II.  a.  d.  1662. 
[Related  by  Johii  Crook.] 


I  BEING  io  John's  Street,  London,  about  the 
IStb  4aj  of  the  8d  month  called  May,  with 
sone  others  of  the  people  of  God  to  wait  upon 
him,  as  vre  were  set  tc^ether,  there  came  in  a 

*  Mr.  East  in  his  Treatise  of  the  Pleas  of  the 
Crown,  ch.  1,  s.  19,  gives  tlie  following  summary 
of  the  Statutes  now  in  force  respecting  the  not 
caking  the  Oaths  of  Allegiance  and  Supremacy, 
and  making  the  Declaration  against  Popery. 
"  By  the  act  of  the  1  Eliz.  c.  1,  all  ancient 
ecclesiastical  jurisdictions  were  restored  and 
ttoited  to  the  crown,  and  its  supremacy  in  such 
Batters  was  finally  asserted  and  established; 
and  ao  oath  to  that  effect  appointed  to  be  taken 
by  all  officers  and  ministers  ecclesiastical  and 
cinl,  on  paio,  in  case  of  refusal,  of  the  party 
iodatin^  for  life  every  promotion,  benefice  and 
office,  spiritual  and  temporal,  which  he  had  at 
the  time  of  such  refusal,  and  being  disabled 
from  taking  any  such  preferment  to  which  he 
was  then  promoted.  This  oath  was  abrogated 
by  the  stat.  1  W.  and  M.  c.  8,  and  another  ap- 
pointed to  be  taken  in  lieu  of  it  under  the 
mae  pcualiies.  By  s.  37,  of  the  siid  siat.  of 
Eliz.  the  offeuoe  must  be  proved  by  two  wit- 
nesws  at  least. 

^  All  persons  required  by  the  stat.  1  E)iz.  c. 
1,  t^lake  the  said  oath,  and  all  schoolmasters 
tiid  public  and  private  teachers,  barristers, 
beDchcriy  eea4en,  ancients  in  any  house  of 


rude  man  called  Miller  with  a  long  cane  in 
his  hand,  who  laid  violent  hands  upon  fhe,  with 
some  others;  who  having  no  warrant  were  not 
willing  to  meddle,  but  as  his  threatenings  pre- 

court,  &c.  attorneys,  sheriffs,  and  officers  be- 
longing to  the  common  or  any  otber  law,  ior  to 
the  crown,  or  to  any  court  whatever,  slmll,  by 
stat.  5  Eliz.  c.  1,  s.  5,  take  the  said  oath  iq 
open  court  before  they  shall  be  admitted  to  any 
such  vocation  or  office,  &c.;  and  if  they  belong 
not  to  any  court,  then  they  shall  take  the  same 
before  such  person  as  shall  admit  them  to  sucit 
vocation,  &c.  or  before  commissioners  appoint- 
ed under  tlie  great  seal,  &c. 

"  By  s.  6,  any  bishop  may  tender  the  said 
oath  to  any  spiritual  person  within  his  diocese, 
as  well  in-  places  exempt  as  others;  and  by  s. 
7,  commissioners  may  be  appointed  by  the  lord 
chancellor  to  tender  the  same  to  such  persons 
as  by  their  cominbsion  they  shall  be  authorised 
to  do.  And  by  s.  8,  if  any  person  compellable 
by  either  of  the  said  acts,  or  appointed  by  such 
commissioners  to  take  the  said  oath,  shall  re- 
fuse to  take  it  on  a  tender  thereof  he  shall  inv 
cur  a  praemunire.  And  by  s.  9,  such  refusal 
shall  be  certified  within  40  days  if  in  term,  or 
otlierwise  at  the  iirst  day  of  the  full  term  next 
following  the  40  days,  into  B.  R.  by  the  per^ 
sons  having  authority  to  tender  such  oath,  upder- 
the  penalty  of  100/.;  and  the  sheriff  of  the 
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vailed,  they  being  afraid  of  biin»  joined  n ilo 
hitn  to  carry  us  before  justice  Powe),  who  the 
next  day  sent  us  to  the  sessions  at  UicksViiall, 


county  where  the  court  sit  may  impannel  a  jury 
to  inquire  of  such  refusal,  io  such  manner  as 
if  it  had  happened  in  the  same  county ;  which 
jury  may,  upon  such  certificate  and  other  evi- 
dence, indict  tiie  offender  in  such  sort  as  if  the 
offence  had  been  done  in  the  same  county. 
But  though  such  a  jury  may  find  the  indictment, 
still  it  is  said,  that  the  trial  must  be  by  a  jury 
of  that  county  wherein  the  oaths  were  refused. 
<<  By  Stat.  30  Car.  3,  stat.  2,  c.  1,  and  1  Geo. 
1,  Stat.  S,  c.  1,  s.  16,  17.  and  22.  **  No  peer  or 
member  of  the  House  of  Peers  shall  vote,  or 
make  his  proxy,  or  sit  there  during  any  debate; 
and  no  member  of  the  House  of  Commons 
shall  vote  or  sit  there  during  any  debate,  after 
the  Speaker  is  chosen ;  until  such  peer  or  mem- 
ber snail  take  the  oaths  of  allegiance  and  su- 
gremacy,  and  make  a  declaration  (therein  speci- 
sd)  of  his  belief  that  there  is  no  transubstautia- 
tion  in  the  sitcrament  of  the  Lord's  supper,  and 
that  the  invocation  or  adoration  of  the  virgin 
Mary,  or  any  other  saint,  and  the  sacrifice  of 
the  mass  as  they  are  now  osed  in  the  church  of 
Rome,  are  superstitious  and  idolatrous,  &c.  on 
pain  that  every  soch  offender  shall  be  adjudged 
a  popish  recusant  convict,  and  disabled  to  hold 
or  eiecute  any  office,  &c.  or  from  thenceforth 
to  sit  or  vote  in  either  house  of  parliament,  or 
to  sue  in  law  or  equity,  or  to  be  guardian,  exe- 
cutor, or  administrator,  or  capable  of  any 
legacy  or  deed  of  gift,  and  shall  forfeit  for  every 
such  wilful  offence  500/. 

<<  The 9th,  12tli,  and  13th  clauses  of  thesame 
statute,  which  require  that  ''  every  sworn  ser- 
vant to  the  king  shall  take  the  said  oaths,  and 
make  and  subscribe  the  said  declaration,''  are 
repealed  by  the  stat.  S  Geo.  2,  c.  31,  s.  9. 

"  By  stat.  1  W.  and  M.  c.  9.  "  Every  jus- 
tice of  peace  in  London  and  Westminster,  and 
within  ten  miles  thereof,  shall  cause  to  be  ar- 
I«s4ed  and  brought  before  him  all  reputed 
papists,  (except  foreigners,  being  merchants  or 
menial  servants  to  some  ambassador  or  public 
•gent,  &c.)  and  shall  tender  the  above  men- 
tioned declaration  to  every  such  person ;  and 
every  such  person  reAising  tlie  same,  and  after- 
wards remain inj(  within  the  above  limits,  or  be- 
ing certified  by  justices  out  of  those  limits  to  B. 
B.  or  the  quarter  sessions  for  such  refosol,  and 
neglecting  to  make  the  said  declaration  in  such 
oourt,  shall  suffer  a^  a  popish  recusant  convict." 
Supposed  papists,  requimi  by  two  justices  of 
peace  to  maae  the  said  declaration,  and  neg* 
iecting  so  to  do,  are,  by  stat.  1  W.  and  M.  c. 
IS,  restricted  in  the  privilege  of  keeping  arms, 
ammunition,  and  horses  at  their  pleasure ;  and 
by  stat.  1  W.  and  M.  c.  26,  from  presenting  to 
•ay  benefice.  And  by  the  land-tax  acts  papists 
in  general  are  liable  to  pay  double  land-tax  if 
they  do  not  conform.  But  now,  by  31  Geo.  3, 
c  32,  a,  18,  no  papist  making  and  subscribing 
tbe  oath  and  declaration  therein  contained  shaU 
be  pratccutttd  on  ilic  fenner  statntes* 


where  after  some  discourse  several  times  with 
them  manife&ting  to  them  the  illegality  both  of 
our  commitment  and  their  proceedings  there*- 


"  Also  by  stat.  7  and  3  W.  3.  c.  34,  any  Ser- 
jeant or  counsellor  at  laW,  barrister,  advocate^ 
attorney,  solicitor,  proctor,  clerk,  or  notary » 
practising  as  such  in  any  court  whatsoever,  not 
having  before  taken,  in  the  court  Of  chancery, 
or  king's  bench,  or  quarter  sessions  of  the  count/ 
wherein  he  lives,  the  oath  required  by  the  stat* 
1  W.  and  M.  c.  8,  and  made  and  subscribed 
the  declaration  appointed  by  the  stat.  35  Car. 
2,  c.  2,  (to  prevent  danger  from  popish  recu- 
sants) shall  incur  a  prsemunise.  This,  so  far  aa 
respects  Roman  Catholics,  is  repealed  by  stat.' 
31  Geo.  3,  €.  32,  f.  22,  as  to  such  as  bring 
themselves  within  the  same. 

**  By  stat  7  and  8  W.  3,  c.  27,  any  person 
refusing  to  take  the  said  oaths  of  allegiance  and 
supremacy  when  tendered,  or  refusing  or  neg* 
Iecting  to  appear,  when  lawfully  summoned,  in 
order  to  have  the  said  oaths  tendered  to  him* 
shall,  until  he  shall  have  taken  the  same,  incur 
all  the  pains  and  penalties  of  popish  recusants 
convict:  and  the  person -so  tendering  the  said 
oaths  shall,  on  every  such  refusal  or  default, 
record  and  enter  in  parchment  the  christian 
and  surname  and  place  of  abode  of  the  party 
together  with  the  time  of  tender  and  refusal  or 
default,  and  shall  certify  the  said  record  or  entry 
to  the  justices  of  assise,  oyer  und  terminer  or 
gaol  delivery  at  their  next  session,  who  shall 
estreat  and  pprtify  the  same  into  the  court  of 
excliequer,  who  may  award  such  process  against 
the  lands  and  goods  of  the  party  as  in  the  case 
of  a  popish  recusuot  convict.  By  s.  12,  quakera, 
who  scruple  to  take  an  oath,  may  make  a 
declaration  of  fidelity  to  the  same  effect. 

'<  The  stat.  1  Geo.  1,  st.  2,  c.  13,  fives  the 
form  of  the  oaths  of  allegiance  and  Ahjuratioii 
required  to  be  taken  by  all  officers  civil  and 
military,  and  all  ecclesiastical  persons,  and 
members  of  colleges  (being  of  tne  age  of  18 
years),  and  by  all  teachers  or  readers  in  any 
university  or  elsewhere,  and  by  all  sd^ooU 
masters  and  ushers,  and  all  teachers  and  preach- 
ers'of  separate  congregations,  all  constables, 
Serjeants  at  law,  counsellors,  barristers,  adv^ 
cates,  attorn ies,  solicitors,  proctors,  clerks,  or 
notaries,  practising  in  any  court;  which  oatha 
are  to  be  taken  within  three  (by  9  Geo.  2^  c. 
26,  s.  4,)  six  months  nfler  they  have  been  ad- 
mitted into  or  entered  upon  any  soch  prefer- 
ment, benefice,  office,  or  place,  or  oome  into 
such  capacity,  or  taken  apo!i  themselves  »nch 
employment,  practice,  or  business  in  one  of  the 
courts  at  Westminster,  or  at  the  quarter  ses- 
sions of  the  county  where  they  reside,  under 
pain  of  disability  to  hold  or  exercise  ihe  said 
offices,  &c.  upon  nc]$lect  or  refusal  to  take  the 
said  oaths.  And  persons  .convicted  in  any  of 
the  courts  at  Westminstef,  or  at  the  assiaes,  of 
exercising  such  offices  or  employments  without 
taking  the  oaths  within  the  tune  specified,  shall 
be  disabled  to  sue,  or  to  be  guardian,  or  cxeou-. 
tor,  or  ndnaaiitnitor;  «r  capnblt  of  any  iign^ 
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spoDy  jct  notwitbstanding  ther  commtttcd  me^ 
io{e^er  with  Isaac  Orej  and  John  Bolton,  to 
New-PmoDy  where  we  continued  for  some 
itp,  aad  were  then  remored  to  Newgate, 
tilwe  we  remained  until  the  sessions  at  ttie 
OU  Bailer;  when  I  was  brought  to  the  bar. 

Chief  'Jmdge^  (Sir  Eobert  Forster.)    John 
Ciooiy  when  did  joa  take  the  oath  of  Alie* 


/.  Crook,     I  desire  to  be  heard. 

C.  JuJge,  And  to  the  qnesiion,  and  you  shall 
be  heard. 

Crook,  I  have  been  about  six  weeks  In 
anson,  and  am  I  now  called  to  accuse  myself? 
For  the  answering  to  this  question  in  the  ne- 
gatfre  is  to  accnse  myself,  r-bich  you  ought  not 
to  pot  me  upon;  for,  '  Nemo  debet  seipsum 
prodere.*  I  am  an  Eaglishman,  and  by  the 
lav  of  England  I  ought  not  to  be  taken  nor 
iaiptisonedy  nor  disseized  of  my  freehold,  nor 
caUcd  in  question,  nor  put  to  answer,  *but  ao- 
coiding  to  tlie  law  of  the  land  ^  which  I  chal- 
lenje  as  m^  birth-right,  on  my  own  behalf,  and 
aU  that  bear  me  this  day  (or  words  to  this  pur- 
pose). I  stand  here  at  diis  bar  as  a  delinquent, 
nd  do  desire  that  my  accuser  may  be  brought 
fartfa  to  aecuse  me  tor  my  delinquency,  and 
then  I  shall  answer  to  my  chaige  (if  any  I  be 
gmltj  of )- 

C.  Judge,  You  are  here  demanded  to  take  the 
(htfa  of  Allegiance,  and  when  von  have  done 
(bat,  then  jou  shall  be  beard  about  the  other; 
fat  we  bare  power  to  tender  it  to  any  man. 

Crook,  Not  to  me  upon  this  occasion,  in 
this  place ;  for  I  am  bronsht  hither  as  an  ofiender 
■fready  and  not  to  be  made  an  offender 
iKie,  or  to  accuse  myself;  for  I  am  an  £ng- 
lishman,  as  I  hare  said  to  yoo,  and  challenge 
the  benefit  of  the  laws  of  England,  for  by  them, 
is  a  hetcer  inheritance  denved  to  .me  as  an 
Englishman,  than  that  which  I  receive  from 
soy  parents;  for  by  the  fonner  the  latter  is 
weserved  :  and  this  tlie  29th  chapter  of  Magna 
Cfaarta,  and  the  Petition  of  Right,  mentioned 

or  deed  of  gift,  or  to  be  in  any  office  within 
Great  Britain,  or  to  rote  for  members  of  par- 
huent ;  and  shall  forfeit  500/.,  to  be  recovei^ 
td  by  any  informer.  And  by  s.  10.  two  jus- 
tices or  other  persons  sneciaUy  commissioned, 
Buy  tender  the  said  oatns  to  any  person  whom 
they  sospect  to  be  dangerous  or  disaffected  to 
las  m^esty  or  his  government,  and  on  their 
a^ect  or  refusal  to  take  the  said  oaths,  may 
oenify  the  same  to  the  next  quarter  sessions ; 
wfaidi  bong  there  recorded,  shall  be  from  dienoe 
eeittfied  by  the  clerk  of  the  peace  into  the 
eaoru  of  Chancery  or  King's  Bench;  and 
every  person  so  neglecting  or  refnsins  to  take 

fcsaid  oaths  shall,  firom  the  time  of  his  neg-* 
or  refinalf  be  adjudged  a  popish  recusant 
convict,  and  as  such  to  foneit  and  be  proceeded 
i|aiB8t.  The  same  punishment  is  denounced 
Vy  8.  11,  against  such  as,  being  lawfully  sum- 
SMNwd  to  am>ear  and  take  the  oaths,  neglect 
or  refipBe  to  io  so.**  See  also  ch.  1, 1.  5|  of  the 
MOeworir. 


in  the  Sd  of  Car.  1.  and  in  good  laws  of  £ng>- 
land ;  and  therefore  I  desire  the  benefit  and 
observance  of  them :  And  you  that  are  Judges 
upon  the  beuch  ouo;ht  to  be  my  counsel,  and 
not  my  accusers,  but  to  inform  me  of  the 
benefit  of  those  laws,  and  wherein  I  am 
ignorant  you  ought  to  inform  me,  that  I  may 
not  suffer  through  my  own  Ignorance  of  those 
advantages  which  the  laws  of  England  afford 
me  as  an  Englisliman. 

C  Judge,  We  sit  here  to  do  justice,  and  are 
upon  our  oaths,  and  we  are  to  tell  you  what  is 
law,  and  not  yon  us :  Therefore,  Sirrah,  yon 
are  too  bold. 

Crook.  Sirrah  '  is  not  a  word  becnmmg  a 
Judge ;  for  I  am  no  felon ;  neither  ought  you 
to  menace  the  prisoocr  at  the  bar :  for  I  stand 
here  arraigned  as  for  my  life  and  libertj^,  and 
the  preservation  of  my  wife  and  children,  and 
outward  estate  (they  being  now  at  the  stake)  ^ 
Therefore  you  ought  to  bear  me  to  the  full 
what  I  can  say  in  my  own  defence,  according  to 
law,  and  that  in  its  season,  as  it  is  given  me  to 
speak  :  Therefore  I  hope  th^  Court  will  bear  with 
me,  if  I  am  bnld  to  assert  my  liber^  as  an 
Englishman  and  as'a  Christian :  and  if  I  speak 
loud,  it  is  my  zeal  for  the  truth,  and  for  the 
name  of  the  Lord ;  and  mine  innocency  makes 
me  bold. 

Judge.  It  is  an  evil  zeal,  [intermptang 
John  Crook.] 

Crook,  No,  I  am  bold  in  the  name  of  the 
Lord  God  Almighty,  the  everlasting  Jehovah, 
to  assert  the  truth,  and  stand  as  a  witness, for 
it :  let  my  accaser  be  brought  forth,  and  I  am 
ready  to  answer  any  Court  of  Justice. 

Then  the  Judge  interrupted  me,  saying, 
'  Sirrah,'  with  some  other  words  I  do  not  re- 
member: But  I  answered,  You  are  not  to 
threaten  me,  neither  are  those  menaces  ^t  for 
the  mouth  of  a  Judge:  for  the  safety  of  a  prisoner 
stands  in  the  indiflferency  of  the  Court ;  And 
you  ought  not  to  behave  yourselves  as  parties ; 
seeking  all  advantages  against  the  prisoner, 
but  DOC  heeding  any  thing  that  may  make  for 

his  clearing  or  aidvantage The  Judge  again 

interrupted  me,  saying, 

Judge,  Sirrah,  you  are  to  take  the  oath, 
and  here  we  tender  it  you  [bidding  me  to  read 
it]. 

Crook.  Let  me  see  mine  accuser,  that  I  may 
know  for  what  cause  I  have  been  six  weeks 
imprisoned,  and  do  not  put  ine  to  accuse  my* 
self  by  asking  me  questious;  but  either  let  mj 
accuser  come*  forth,  or  otherwise  let  me 
be  discharged  by  proclamation,  as  you  ought 
to  do Here  I  was  interrupted  a^m. 

Judfe  lyitden.  We  take  no  notice  of  your 
being  here  otherwise  than  of  a  straggler,  or  as 
any  other  persons,  or  of  the  people  that  are 
here  this  day ;  for  we  may  tenaer  the  oath  to 
any  man. — And  another  Judge  spake  to  tha 
like  purpose. 

Crook,  I  am  here  at  your  bar  as  a  prisoner 
restrained  of  ny  liberty,  and  do  question  whe- 
ther yon  ought  in  justice  to  tender  me  the  oath 
oo  tho  account  I  am  tow  brought  before  yo«i 
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because  I  am  supposed  to  be  an  oflfeDder^  or 
€lse  why  have  I  been  six  weeks  in  prison  al- 
ready? Let  me  be  clem'ed  of  my  imprison- 
ment, and  then  I  shall  answer  to  what  is 
charged  against  me,  and  to  the  question  now 
propounded;  for  I  am  a  lover  of  justice  with 
all  my  soul,  and  am  well  known  by  my  neigl),- 
bours  where  I  have  lived,  to  keep  a  conscience 
void  of  ofiFence  both  towards  God,  and  towards 
man. 

Judge.    Sirrah,  leave  your  canting. 

Crook.  Is  this  canting,  lo  speak  the  words 
of  the  Scripture  ? 

Judge.  I(  is  canting  in  your  mouth,  though 
they  are  St.  Paul's  words. 

Crook.    I  speak  but  the  words  of  the  Scrip- 
tore,  and  it  is  not  canting  though  I  speak  them ; 
,but  they  are  words  of  truth  and  soberness  in 
mv  mouth,  they  being  witnessed  by  me,  and 
fdilfilled  in  me. 

Judge,  We  do  ask  you  again,  wbether  you 
will  take  the  Oath  of  Allegiance  f  It  is  but  a 
short  question,  you  may  answer  it  if  you  will. 

Crook.  By  what  law  have  you  power  to 
tender  it  ?  [Then,  after  some  consultation  to- 
gether by  whispering,  they  called  for  the  Sta- 
tute-Book, and  turning  over  the  leaves,  they 
answered,] 

Judge.    By  the  Sd  of  king  James.* 

^  B^  St.  S  Jac.  1,  c.  4,  for  the  better  trial 
how  his  majesty's  subjects  stand  affected  in 
point  of  their  loyalty  and  due  obedience:  it 
^vas  enacted,  "  That  from,  and  after  the  end  of 
this  present  session  of  parliament,  it  shall  be 
lawful  to  and  for  any  bishop  in  his  diocese,  or 
any  two  justices  of  the  peace,  whereof  one  of 
them  to  be  of  the  Quorum  within  the  limits  of 
their  jurisdiction,  out  of  the  sessions,  to  re- 
quire any  person  of  the  age  of  18  years  or 
above,  being,  or  which  shall  be  convict  or  in- 
dicted of  or  for  any  recusancy,  other  than  no- 
blemen or  noblewomen,  for  not  repairing  to 
divine  service  according  to  the  laws  of  this 
realm,  or  which  shall  not  have  received  the  said 
sacrament  twice  within  the  year  next  passed, 
noblemen  and  noblewomen  excepted,  or  any 
person  passing  in  or  through  the  couni;j,  shire, 
or  liberty  and  unknown,  except  as  is  last  be- 
fore excepted,  that  being  examined  by  tHem 
upon  oath,  shall  confess  or  deny  himself  or 
herself  to  be  a  recusant,  or  shall  confess  or  not 
deny  that  he  or  she  had  not  received  the  sacrar 
ment  t^vice  within  the  year  then  last  past,  to 
take  the  oath  hereafter  following,  upon  the 
Holy  Evangelist :  which  the  said  bishop  or  two. 
justices  of  the  peace  shall  certify  in  writing, 
Subscribed  with  his  or  their  hands  at  the  next 

general  or  quarter-sessions  for  that  shire,  limit, 
ivision  or  liberty  within  which  the,  said  oath 
shall  be  so  taken,  the  Christian  name,  surname 
and  place  of  abode  of  every  person  which  shall 
80  take  the  said  oath,  which  certificate  shall  be 
there  recorded  by  the  clerk  of  peace  or  town 
derk,  and  kept  amongst  the  records  of  the  said 
fession.'' 
And  fnrtheri    **  That  if  aiiy  auch  penon 


Crook.  I  desire  that  statute  may  be  read  ; 
for  I  have  consulted  it,  and  do  not  understand 
that  you  have  power  by  that  statute  to  tender 
me  the  oath,  being  here  before   you  in  this 

or  persons  other  than  noblemen  or  noble- 
women, shall  refuse  to  answer  upon  oath  to 
such  bishop  or  justices  of  peace  examining  him 
or  her  as  aforesaid,  or  to  take  the  said  oath  ao 
duly  tendered  unto  him  or  her  by  such  bishop, 
or  two  Euch  justices  of  peace  out  of  sessions, 
that  then  the  said  justices  of  peace  shall  and 
may  commit  the  same  person  to  t4ie  Common 
Gaol,  there  to  remain  without  bail  or  main- 
prise until  the  next  assizes,  or  general  or  quar- 
ter-sessions to  be  holden  for  the  said  shire,  divi- 
sion, limit  or  liberty,  where  the  said  oath  shall 
be  again  in  the  said  open  assizes  or  sessions, 
required  of  such  person  by  the  said  justices  of 
assize,  or  justices  of  peace  then  and  there  pre- 
sent, or  the  greater  number  of  them.  And  if 
the  said  person  or  persons,  or  any  other  person 
whatsoever,  other  than  noblemen  or  noble- 
women, of  the  age  of  18  years  or  above,  shall 
refuse  to  take  the  said  oath,  being  tendered 
unto  him  or  her  by  the  justices  of  assize  and 
gaol  delivery,  in  their  open  assizes,  or  the  jus- 
tices of  peace  or  the  greater  part  of  tliem,  ia 
their  said  general  or  quarter-sessions,  everj 
person  so  refusing  shall  incur  the  danger  and 
penalty  of  Pramunire,  mentioned  in  the  sta- 
tute of  Pramuniref  made '  in  the  16th  year  of 
the  reign  of  Richard  the  3nd^  except  women 
covert,  who  upon  refusal  of  the  said  oath  shall 
be  by  the  said  justices  of  assize  in  their  open 
assize,  or  justices  of  peace  in  their  general  or 
quarter-sessions,  for  tlie  said  offence  committed 
onlv  to  the  Common  Gaol,  there  to  remain 
without  bail  or  mainprise,  till  they  will  take 
the  said  oath.  The  tenor  of  which  said  oath 
hereafter  followcth : 

"  '  I  A.  B.  do  truly  and  sincerely  acknow^ 
'  ledge,  profess,  testify  and  declare  in  my  coo- 
'  science  before  God  and  the  world,. That  our 

*  sovereign  lord  king  James  is  lawful  and  right- 
'  ful  king  of  this  realm,  and  of  all  other  his  ma- 
'  jesty's  dominions  and  countries ;  and  that  the 

*  Pope  neither  of  himself,  nor  by  any  authority 
'•of  the  church  or  see  of  Rome,  or  by  any  other 
'  means,  with  any  other,  hath  any  power  or 
<  authority  to  depose  the  king,  or  to  dispose 

*  any  of  nis  majesty's  kingdoms  or  dominions, 
'  or  to  authorise  any  foreign  prince  to  invade 
^  or  imnoy  him,  or  his  countries,  or  to  discharge 

*  any  of  liis  subjects  of  their  allegiance  and 

*  obedience  to  bis  majesty,  or  to  give  licence 

*  or  leave  to  any  of  them  to  bear  arms,  raise 
^  tumult,  or  to  0tter  any  violence  or  hurt  to  his 
'  majesty's  royal  person,  state  or  government, 
^  or  to  any  of  his  mi^esty's  subjects  within  his 
'  majesty's  dominions.    Also  I  du  swear  from 

*  my  heart,  that  notwithstanding  any  dedara- 
\  tion  or  sentence  of  excommunication  or  de- 
'  privation  made  or  granted,  or  to  be  made  or 
^  granted  by  the  Pope  or  bis  successors,  or  by 
'  any  authority  derived,  or  pretended  to  be  de- 

*  nfti  fiom  him  or  Lis  see^  agaiiist  the  said 

.     2 
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^riaoespon  this  occasion,  as  a  delio(|ueDt  al* 
leidj;  aod  tberrforc  I  desire  the  Judgment  of 
the  Court  ia  this  case,  and  that  the  statute  may 
be  read. 

Then  tbejr  took  the  Siatate-Book  and  con- 
•aiied  together  open  it,  and  one  said ;  We  are 
the  Judges  of  this  land,  and  do  better  under- 
scaad  our  power  tiian  jou  do,  and  we  do  judge 
ve  naj  iawfollT  do  it. 

Crook.    Is  this  the  Judgment  of  tlie  Qourt? 


'  king  hts  heirs  or  iuccesaors,  or  any  absolution 
'  of  the  said   subjects  from  their  obedience,  I 

*  vill  bear  faith  and  true  allegiance  to  bis  ma- 
'  jesiy  his  heirs  and  successors,  and  bim  or  them 
'  irifl  defend   to  the  uttermost  of  my  power, 

*  sgainst  all  conspiracies  and  attempts  f^hatso- 
'  CTcr  which  shmU  be  made  against  bis  or  their 
'  pcrsonsy  their  crown  and  dignity,  by  reason  or 
'colour of  aay  such  sentence  or  declaration, 
'  or  otherwise,  and  will  do  my  best  endeavour 
'  to  disclose  and  make  known  unto  his  mnjesty, 

*  bis  heirs  aod  successors,  all  treasons  and  tnii- 
'torous  conspiracies,  which  I  shall  know  or 
'  betr  of,  to  be  against  him  or  any  of  them. 

*  And  I  do  further  swear,  that  I  da  from  my 

*  btart  abhor,  detest  and  abjure  as  impious  and 
'heretical,  this  damnable  doctrine  and  position, 
'  That  princes  which  be  excommunicated  or  de- 
'  prired  by  the  Pope,  may  be  deposed  or  mur^ 
'  dered  by  their  subjects,  or  any  other  whatso- 
'  ever.  Aud  I  do  believe  and  in  my  coosci- 
'  aux  am  resolved,  that  neither  the  rope  nor 

*  aay  person  whatsoever,  hath  power  to  absolve 
^neof  this  oath,  or  any  part  thereof,  which  I 

*  3cknowled|;e  by  good  and  full  authority  to  be 
'  lawfully  ministered  unto  me,.an(l  do  renounce 
'  all  parilons  and  dispensations  tn  the  contrary. 

*  And  all  these  things  I  do  plainly  and  since re- 
<  ly  acknowledge  and  swear,  according  to  these 
'  espreas  words  by  me  spoken,  and  according 

*  to  the  plain  and  common  sense  and  under- 
^itaodtng  of  the  same  words,  without  any  equi- 
'  vocation  or  mental  evasion,  or  secret  reserva- 
'  tion  whatsoever.     And  I  do  make  this  recog- 

*  niUon  and  acknowledgement  heartily,  willing- 

*  Wand  truly,  upon  the  true  faith  of  a  Chris- 
'  tiaa.    So  help  me  God.'  '* 

The  following  Rq)ort  of  a  Case  upon  this 
siatnta  is  in  Kelyn?,  p.  S8.    "  At  the  same 
tine  and  sessions  (Dec.  7,  1664,  Old  Bailey), 
me  Isaac  Marriot  and  others  were  committed, 
and  the  mittamas  was  for  refusing  to  take  the 
Oath  of  Allegiance,  and  so  the  justice  of  the 
pcftoe  t)KHigl|t  to  bring  them  into  a  Fr^eniurrire, 
bat  the  Court  disoharfed  him  and  the  rest,  be- 
caase  dM  Oath  intended  was  the  Oath  enjoin- 
ed by  the  itatate  of  S  Jac.  1,  c.  4,  and  it  is  not 
SB  Oath  of  Allegiance,  though  it  be  commqnl^r 
focaUsd;  hoc  in  troth  it  is  an  Oath  of  Obedi- 
eBee,and  so  the  -Court  discharged  them  be- 
caoK  tfasrv  was  no  such  Oath  of  Allegiance, 
Ac" 

How  the  law  stands  at  preaenti  is  stated  in 
lbs  preceding  notc« 
TOU  Yl, 


Crook,  I  desire  the  statute  to  be  read  that 
empowers  you  to  tender  the  oath  to  me  upon 
this  occasion  in  this  place ;  for,  *  Vox  audita. 
'  perit,  sed  iitera  scripta  manet,'  therefore  1st 
me  hear  it  read. 

Judge.    Hear  ma. 

Crook.    I  am  as  willing  to  hear  as  to  spei^k. 

Judge.  Then  hear  me:  You  are  here  re- 
()uired  to  take  the  oath  by  the  court,  and  I  wiH 
inform  you  what  the  penalty  will  be  in  case  you 
refuse :  for,  your  first  denial  shall  be  recorded, 
and  then  It  shall  be  tendered  to  you  again  at 
the  end  of  the  sessions,  and  upon  the  second 
refusal  rbti  run  a  Frenmnirty*  which  is  the  for* 
feiture  of  all  your  estate,  if  you  have  any,  and 
imprisonment  during  life.^ 

Crook,  It  is  justice 'I  stand  for;  let  ma 
have  justice,  in  bringing  my  accuser  face  to  face, 
as  by  law  you  ought  to  do,  I  standing  at  your 
bar  as  a  dehnquent ;  and  when  that  is  done,  I 
will  answer  to  what  can  be  charged  against  me^ 
as  also  to  the  question;  until  then  I  shall  giva 
no  other  answer  than  I  have  already  done,  at 
least  at  present. 

Then  there  was  a  cry  in  the  court,  *  Take 
him  away,'  which  occasioned  great  interrup- 
tion, and  J.  Crook  spake  to  this  purpose^ 
saying,  Mind  the  fear  of  the  iLord  God,  that 
you  may  come  to   the  knowledge  of  his  will^ 

•  Fritmunire  is  a  law  corruption  of  Frenuh 
nere.  The  words  *  Pramunire  facias'  being  in 
the  writ  of  citation  or  warning  (garnissement, 
it  is  called,  in  97  £.  9.  st.  1,  c.  1.  which  is  the 
first  Stat,  of  Pramunire.  See  Barrington's 
Observations  on  the  Statute  of  Provisors,  S7 
£.  3.  St.  6.  though  the  stat.  of  16  R.  3.  c.  5.  is 
usually  called  the  stat.  of  Premunire,  4  Blackst. 
Commen.  418.)  for  the  execution  of  certain 
statutes  against  the  Papal  power,  have  caused  to 
be  given,  not  only  to  the  writ,  but  to  the  offence 
itself  of  maintaining  the  Pa])al .  pQwer,  the 
name  of  Pramunire.  The  punishment  is  thus 
shortly  summed  up  by  lord  Coke:  From  the 
conviction  the  defendant  shnll  be  out  of  tli^ 
king's  protection,  and  his  lands  and  tenements, 
goods  and  chattels  forfeited  to  the  king,  and  hia 
body  shall  remain  in  prison  at  the  Icing's  plea* 
sure,  (or  as  other  authorities,  says  Blackstooe^ 
quoung  Bulstrode's  Reports,  have  it,  disring 
life).  Imprisonment  for  life,  BInckstone  no- 
tices, amounts  to  qo  more  thnn  imprisonment 
during  the  king*s  pleasure,  since  the  king  has 
the  prerogative  of  remitting  the  whole  or  any 
part  of  the  punishment,  except  indeed,  in  ths 
case  of  a  Praemunire  incurred  by  offending 
against  the  Habeas  Corpus  Act,  st.  31.  C.  3.  8« 
3.  Prosecutions  on  a  Premunire  are,  as  Mr. 
Christian  mentions,  unheard-of  in  our  courts. 
And  accordingly  in  Mr.  East's  copious  *  Trea^ 
tise  of  the  Pleas  of  the  Crown,'  there  is  no  such  ' 
title  as  *  Pramunire,'  nor  is  the  word  to  be 
found  in  the  Index  to  that  work.  See  mor< 
learning 'respecting  Pramunire  in  Blackst. 
Commen.  Bock  4.  ch.  8.;  Barrington's  Obser- 
vations on  the  Statute  of  Provisors ;  and  Ca. 
Litt.  391,  a,  and  the  notes  to  the  last  edition. 
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and  do  jostice ;  and  take  heed  of  opprenini; 

the  iDnocent,  for  the  Lord  God  of  heaven  and 
.  earth  will  assuredly  plead  their  cause :  and  for 
,niy  part,  I  desire  not  the  hurt  of  one  of  the 

hairs  of  your  heads,  but  let  God's  wisdom 

guide  you. — These  words  he  spake  at  the  bar, 

and  as  he  was  carrying  away. 

On  the  Sixth  Day  of  the  Week,  in  the  forenoon, 
the  Court  being  sate,  John  Crook  was  called 
to  the  Bar. 

Chief  Judge,  Friend  Crook,  We  haye  given 
you  time  to  consider  of  what  was  said  yester- 
day to  you  by  the  court,  hoping  you  may  have 
better  considered  of  it  by  this  time :  therefore, 
without  any  more  words,  will  you  *take  the 
Oath?  [and  called  to  the  clerk,  and  bid  him 
read  it.J 

Crook,  I  did  not,  neither  do  I  deny  allegi« 
giance,  but  do  desire  to  know  the  cause  of  my 
to  long  imprisonment ;  for,  as  I  said,  I  stand 
at  your  bar  as  a  delinquent,  and  am  brought 
hither  by  force,  contrary  to  the  law ;  therefore 
let  roe  see  my  accuser,  or  else  free  me  by  pro- 
damatioD,  as  I  ought  to  be,  if  none  can  accuse 
me :  For  the  law  is  grounded  upon  right  reason, 
and  whatsoever  is  contrary  to  right  reason,  is 
eontraiy  to  law ;  and  therefore  if  no  accuser 
appear,  yon  ought  to  acquit  me  first,  and  then 
I  snallmnswer,  at  I  have  said,  if  any  new  mat- 
ter appear ;  otherwise  it  b  of  force,  and  that 
our  law  abhors,  and  you  ought  not  to  take 
notice  of  my  so  being  before  you ;  for  what  is 
ttot  legally  so,  b  not  so ;  and  therefore  I  am 
in  the  condition,  as  if  I  were  not  before  you : 
and  therefore  it  cannot  be  supposed  in  right 
reason,  that  you  have  now'  power  at  this 
time,  and  in  this  place,  legally  to  tender  me  the 
oath. 

Judge,  Read  the  oath  to  him.  [And  so  the 
clerk  began  to  read.] 

Crook,  I  desire  justice  according  to  the 
laws  of  England  i  for  you  ought  first  to  convict 
me  concerning  the  cause  of  ray  so  long  impri- 
sonment :  for  yo6  are  to  proceed  according  to 
laws  already  made,  and  nut  to  make  laws ;  for 
you  ought  to  be  the  ministers  of  the  law. 

Judge,  You  are  a  saucy  and  an  impudent 
fellow ;  will  you  tell  us  what  is  law  in  our  du- 
ties ?  Then  said  he  to  the  clerk,  Read  on ; 
and  when  the  clerk  had  done  reading. 

Crook  said,  Read  the  preface  to  the  Act : 
I  say  again,  read  the  title  and  preamble  to  the 
act ;  for  titles  to  laws  are  Cloves  Jjtuym^  as 
keys  to  open  the  law :  For  by  their  tides  laws 
are  understood  and  known,  as  men  by  tbeir 
faces. — ^Then  the  judge?  would  have  interrupt- 
ed me,  but  I  said  as  followeth,  If  you  will  not 
bear  me,  nor  do  me  justice,  I  must  appeal  to 
the  Lord  God  of  heaven  and  earth,  who  is 
judge  of  quick  and  dead,  before  whom  we 
shall  all  appear  to  give  an  account  for  the 
deeds  done  in  the  body ;  for  he  will  jOdge  bef- 
tween  you  and  me  this  day,  whether  you  have 
fk>ne  me  justice  or  not. 

These  words  following,  or  the  like,  I  spake  as 
gpiog  from  the  bar>  being  pulled  iiway^  vis. 


Mind  the  fear  of  die  Lord  Gbd,  that  yoo  may 
do  justice,  lest  you  perish  in  his  wrath :  Far 
some  time  the  Court  cried,  *  Pull  him  away/ 
and  then  said,  '  Bring  him  again  :'  and  thus 
they  did  several  times,  like  men  in  confusion 
and  disorder. 

The  same  day  in  the  afternoon,  silence  being 
made,  John  Crook  was  called  to  the  bar  be- 
fore the  Judges  and  Justices  aforesaid :  ibe 
Indictment*  being  read, 

*  The  Indictment  was  as  follows : 
London  $s,  Jaf  pro  Domino  R^  inper 
sacrament'  soum  prssentant,  Qnod  ad  gene* 
ral'  quarterial*  session'  pads  Donpini  Regis» 
tent'  pro  civitat'  London  apod  Guild hald'  ejus- 
dem  civitat',  die  Mercurii  scil'  vicesimo  qumto 
die  Junii,  anno  reghi  Domini  nostri  Caroli  se- 
cundi,  Dei  gratia  Anglie,  Scotie,  Frandse,  et 
Hibemiae  Regis,  fidei  defensoris,  &c.  quarto  deci* 
mo,  coram  Johanne  Frederick  Milite,  Majore 
civitat*  London,  Thoma  Adams  Mil'  et  Bairo- 
net',  Ricardo  Browne  Mil'  et  Baronet'  et  Tho- 
nia  Aiejrn  Milite  et  Baronet',  Aldermaunifl 
dicte  cititat',  ac  al'  sociis  suis  Justic*  dicti  Don^^ 
Regis,  ad  pacem  in  civitat'  pnsd'  consenrand% 
necnon  ad  divers'  felon',  transgr',  et  al'  male- 
facta  infra  eandem'  civitat'  perpetrat',  audiend' 
et  terminatid'  assign'.  Sessio  ista  oacis  adjor- 
niint'  fuit  per  prsefat'  Jnstic'  dicti  t)om'  Regis 
ibidem  usque  diem  Jovis,  scilicet  vicesimum 
sextum  diem  ejusdero  mensis  Junii,  anno  su* 
pradicto,  ad  horam  septiinaui  ante  merid'  ejus- 
dem  diei,  apod  Justice-Hall  in  le  Old  Bailey, 
in  parocb'  sanct'Sepulchri,  in  warda  de  Fai^ 
ringdon  extra  London  prasd',  tenend'  coram 
praeiat^  Justic'  et  al'  sociis  suis,  ad  faciend' 
nlterius  prout  cur'  con'&c.  Ac  ad  eundem 
diem  Jovis,  vicesimum  sextum  diem  Junii, 
anno  quarto  decimo  supradicto,  general'  quar- 
terial' sessio  ista  pacis  tent'  suit  pro  civitat' 
London  prand'  per  ndjoniameut'  prsed',  apud 
Justice-Ilall  praed*,  paroch'  et  ward',  pred' 
coram  praefat  Johe*  Frederick  Milite,  Ma- 
jore civitat'  London,  Thoma  Adams  Mil'  et 
Baronet',  Ricardo  Browne  Mil'  et  Baronet',  et 
Thoma  Aleyn  Mil'  et  Baronet',  Aldermannis 
dictse  civitat',  ac  Willielmo  Wilde  Mil'  et  Ba- 
ronet', uno  Servien'  dicti  Dom'  Recis  ad  legem, 
ao  Recordator'  civitat'  prad',  ac  ai'  sociis  suis 
Justic'  dicti  Dom'  liegis  ad  pacem  in  civitai' 
prsed'  conservand',  necnon  ad  divers'  felon', 
transgr',  et  al'  malefacta  infra  eandem  civir 
tat}'  perpetrat',  audiend'  et  terminand'  assign*. 
Ac  adtunc  et  ibidem  pra^i'  general'  quarterial' 
sessio  pacis  prsd'  nlterius  adjomant  fuit  per 
prsefact'  Justic'  usque  diem  Veneris,  scilicet 
vicesimum  scptimum  diem  mensis  Juaii,  aaiM 
quarto  decimo  supradicto,  ad  horam  teptimaa 
ante  merid'  ejusd'  diei,  apud  Jostiee-Hal]  prssd', 
in  parochia  et  warda  prsed'  tenend',  coram 
pnefat'  Justic'  et  al'  sociis  suis,  ad  fadend' 
ulterius  prout  cur'  con'.  Ac  superinde  ad 
istam  eandem  (general'  quarterial'  session' .pi^ 
cis,  tent'  pro  civitat'  London  per  adjomamenlf 
praed'  apud  Justice^Hail  pred',  in  paroch*  et 
warda  prsd',  dicto  die  Veperis  vicesimo  tep^ 


TW  Jadge  siidy  Mr.  Crook,  Yoo  have  beard 
jttr  iBdictznent,  what  say  you,  are  joa  Guilty, 
orNncGoilty? 

/.  Cnok.  I  desire  to  speak  a  few  words  in 
kadity  and  soberness,  in  regard  mj  estate 
ad  liberty  lies  at  stake,  and  am  like  to  be 
a  pieoedeot  Ibr.many  more ;  therefore  I-  hope 
lbs  eoart  will  not  deny  me  the  right  and  benefit 
sfthe  law,  as  being  an  Englishman  ;  I  have 

§mn  (fie  Joaii,  »ono  quarto  decimo  supradicto, 
enniB  pnefat'  Jofaanne  Frederick  Milite,  Ma- 
jeie  civisat'  London,  Tboma  Adams  Mil'  eC 
Bsroaet',  Kicardo  Chivarton  Annigero,  et  Tho* 
■aAleyn  Mil'  et  Baronet',  Aldermaonis  dicte 
oficat',  ac  Willielmo  Wilde  Milite  et  Baro- 
net', ano  Serrien'  dicti  Domini  Regis  ad  legem, 
ae  Reoordator'  ejosdem  dvitac',  ac  al'  sociis 
nii  Jostic'  dicti  Domini  Regis  ad  pacem  in 
dntat*  pred'  conserrand',  necoon  ad  dtveia' 
Moo',  traoagr'  et  al'  malefacu  infra  eand' 
milatf  perpetrat',  audieqd'  et  terminand'  as- 
sJgjB*,  in  aperta  general'  qnarterial*  session' 
pHnTy  pr«&t'  Justiciar'  |nia^  ult'  noihinant" 
nuijor  pars  Justic'  pacis  ipsius  Do* 
Regis    infra  dictam   civitaCem  London 

ioet  dicto  Ttcesimo   septimo  die 

Jnii,  anoo  quarto  decimo  supradicto,  apud 

SeHmm  parach'  saacti  Sepolchri,  in  warda  de 

Fairingdoa  extra  London  pned'  praesen'  exis* 

teat',  obtalcnint  (Anglice  clid  tender)  Johanni 

Ciooke  noper  de  London  Oeneroso,  Johanni 

Bobon  noper  de  London  Aurifabro,  et  Isaac 

Gny  noper  de  London  Oeneroso,  et  eor'  cuili- 

bct  saparatim  per  se  (ad  tunc  ezisten'  et  coili- 

^"^  '~^*  —  isien'  ultra  etut'  octudecim  annorum) 

oonleni'  in  qnodam  actu  in  pariia- 

t*   Doosini  Jacobi   nnper    Regis  Anglia, 

tcn^  per  prorogationera  apud  Westni'  in  com' 

Middiesaa,  qninto  die  Korembris^  anno  regni 

sai  Angjim,  Franc',    et    Hibemue  tertio,    et 

Scotae  crioesimo  nono,  nuper  edit*  et  ij^rovis*  in 

his  Ang^caats  verbis  scqueo',  viz.  I  do  truly 

aad  sincerely  acknowledge,  profess,  testify,  and 

declare,  in  my  conscience  before  God  and  the 

woridy  that  our  sovereign  lord  king  Charles  the 

Second  is  lawful  and  rightful  king  of  this  realm, 

and  of  all  other  his  majesty's  dominions  and 

coontriea ;  and  that  the  Pope  neither  of  him- 

ssl^  nor  by  any  antbocky  of  the  church  or  see 

ef  Rome,  or  by  any  other  means  with  any 

echer,  bath  any  power  6r  authority  to  depose 

the  kins,  or  lo  dispose  of  any  of  his  majesty's 

kiiifdoais  or  dominioDSy  or  to  aathorize  anv 

farogps  ptince  to  iarade  or  annoy  him,  or  his 

oiantriei,  or  to  dischaif^  any  of  Lis  subjects  of 

ibnr  ^le^panoe  and  oMience  to  his  majesty, 

er  to  pve  Kcenee  or  lease  ta  any  of  them  to 

faisa  tamoks,  or  to  oiSer  any  vio- 

hait  to  his  majesty's  ro^  person, 

gOTwamanty  or  to  any  of  lus  majesty's 

Aba  I  do  swear  from  my  heairt, 

hstandmg  any  declaration,  or  sen- 

of  esoommonication,  or  deprivation  made 

ar  grabted,  or  to  be  made  or  granted  by  the 

Vofm  or  Ins  succeesars,  or  b^  any  aathority 

dnted^  or  pietoided  tobe  dttiifed  fronbim  or 


bet 
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some  reason,  before  I  9pewk  any  thing  to  th^ 
Indictment,  to  demand  and  tell  you,  that  I  de- 
sire to  know  mine  accusers ;  I  have  been  kept 
this  six  weeks  in  prison,  and  know  not,  nor  have 
seen  the  faces  or  them. 

Judge.  We  shall  afford  you  the  right  of  the 
law  as  an  Englishman,  Ood  forbid  you  should 
be  denied  it ;  but  you  must  answer  first,  Guilty, 

or  Not  Guilty,  that  so  in   your  trial  you  may 

-  -     -       -  .    . 

.  his  see,  against  the  said  king,  his  heirs  pr  sue* 
cessors,  or  any  aJi)Soltttion  of  the  said  subjects 
from  .their  obedience,  I  will  bear  faith  and  true 
allegiance  to  his  majesty,  his  heirs  and  suc- 
cessors, and   him   and  tliem  will  defend  to 
the  uttermost  of  my  power,  against  all  ood- 
spiracies  and  attempts  whatsoever,  which  shall 
be  made  against  bis  or  their  persons,  their 
crown  and  dignity,  by  reason  or  colour  of  any 
such  sentence  or  declaration,  or  otherwise; 
and  will  do  my  best  endeavour  to  disclose  and 
make  known  unto  his  miyesty,  bis  heirty  and 
successors,  all  treasons  and  iraiterous  conspira- 
cies which  I  shall  know  and  bear  of  to  be 
against  him,  or  an?  of  them.    And  I  do  further 
swear,  that  I  do  from  ay  heart  abhor,  detest^ 
and  abjure,   as   impious  aad   heretical,  this 
damnable  doctrine  and  positioa.  That  Prinoea 
which  be  excommunicated  or  deprived. by  the 
Pope,  may  be  deposed  or  murderfd  by  their  sab* 
jects,or  any  other  whatsoever.    And  I  do  be- 
lieve, and  in  my  conscience  am  resolved^  that 
neither  the  Pope  nor  any  person  whatsoever, 
hath  power  to  absolve  me  of  this  oath,  or  any 
part  thereof,  which  I  acknowledge  by  good 
and  full  authority  to  be  lawfully  ministered 
unto  me,  and  do  renounce  all  pardoos  and  di^ 
pensations  to  the   contrary.     And*  all  these 
things  I  do  plainly  aad  sincerely  acknowledge 
and  swear,  according  to  these  express  words  by 
me  spoken,  and  according  to  the  plain  and 
common  sense  and  nnderstanding  of  the  same 
words,  without  any  equivocation,  or  mental 
evasion,  or  secret  reservation  whatsoever.    And 
I  do  make  this  recognitioa  aad  acknowledge- 
ment beartilvy  Mrillingly  and  truly,  upon  the 
true  iaith  of  a  Chtistian.    So  help  me  God. 
Ac  quod  prsilat'  Justic'   pacis   ulr  aominalf 
ad  tunc,  scil'  dicto  vicesimo  septimo  die  Junii, 
anno  quarto  decimo  supradicto  apud  parooh' 
et  ward'  pissd'/  in  dicta  qnarterial'  session'  pads 
prad',  eosdem  Joh'em  Crooke,  Joh'em  Bolton, 
et  IsMOum  Gray,  et  eoP  quemlibet  separatim 
per  se  requisiver'  ad  jurament'  illad  super 
sacrosancta  Dei  Evangel'  capiend'.     Quodq; 
iidem  Joh'es  Crooke,  JoVes  Bolton;  et  Isaacus 
Gray,  jurament'  prad',  sic  per  prad'  nomi- 
nant'  Justic'  pads  ejusdem  Joh'i  Crooke,  Joh'i 
Bolton,' et  Isaaoo  Gray,  ut  praCertar,  oblat'  et 
requisit',  ad  tunc  et  indem  obstinate  et  per- 
tinaciter  capare  recosaver',  et  qutlibet  eor'  re- 
cusavjt,  in  Jbalom  exemplum   omnium  alioj^ 
dicti  Domini  Regis  nunc  fidel'  subdit'  et  in  eon- 
tempt'  dicti  Domini  Regu  nunc,  legumq;  suar', 
contra  formam  statut'  prsed',  ac  eontra  pacem 
dicti  Domini  Regb  biuC|  ooion'  et  dignitatf 
snasy&c.  Wild.  , 
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Jiare  n  fair  hearing  and  pleadiog  :  but  if  yoa 
•ga  on  as  YOU  do  (and  will  noc  answer  Ooiicy, 
4>r  Not  Guilty)  you  will  run  vourseif  into  a 
Pretnunire,  and  then  you  lose  the  benefit  of  the 
law,  and  expose  yourself,  body  and  estate, 
io  great  hazards;  and  whatever  violence  is 
offered  to^our  person  or  estate,  you  are  out  of 
the  kjng^s  proteetion,  and  lose  the  benefit  of 
the  law,  and  all  this  by  your  not  answering 
Guilty,  or  Not  Guilty:  if  you  plead  Not  Guilty, 
^ou  may  be  heard. 

J.  Crook,  It  is  recorded  in  the  Statutes  of 
the  38  £dw.  3  and  3,  and  49  £dw.  S  and  3, 
in  these  words,  '  No  man  is'  to  be  taken,  or 
•^  imprisoned,  or  be  put  to  answer  without  pre- 
^  scoiment  before  justices,  or  matter  of  record, 
^  or  by  due  process,  or  writ  original,  according 
^  to  the  old  law  of  the  land  ;  and  if  any  thing 
'*  from  henceforth  be  done  to  the  contrary,  it 
*  shall  be  void  in  law,  and  holden  for  error  :' 
and  atsa  in  the  S5  of  Edw.  1,  3,  and  the  3  Car. 
1,  and  the  3& cap.  Mag.  Chart.  'No  fireeman 
■■*  shall  be  taken  and  imprisoned  but  by  the  law 
^  of  the  land :'  these  words  ['  the  law  of  the 
^  land]' are  explained  by  the  statute  of  37  Edw. 
S,  8,  to  be  *  without  due  process  of  law  :'  and 
if  any  judgments  be  given  contrary  to  Mag. 
Chart,  they  are  void,  35  Edw.  1, 8. 

Judge,  Mr.  Crook,  you  are  out  of  the  way, 
•bd  do  not  upderstand  the  law  ;  though  you 
•dore  the  Statute  Law  so  much,  yet  you  do  not 
■nderstand  it. ' 

Cr,    I  would  have  you  tell  roe  the  right  way. 

Judge,  Mr.  Crook,  hear  me.  You  must  say, 
Guilty,  or  Not  Guilty ;  if  you  plead  Not 
Guilty,  you  shall  be  heard,  apd  know  how  far 
the  lew  fiiivoars  you.  And  the  next  thing  is, 
there  is  no  circuinstaiice  whatsoever  that  is 
tlie  cause  of  your  imprisonment  that  you  ques- 
tion, but  you  have,  as  a  subject,  your  remedies, 
if  you  will  go  this  way,  and  wave  other  things, 
ana  answer  Guilty,  or  Not  Guilty  ;  and  what 
the  law  aflfords  you,  you-  shall  have,  if  you  do 
what  the  law  requires  you,  or  else  you  will  lose 
the  benefit  of  the  law,  and  >  be  out  of  the  king's 
protection. 

Crook.  Observe  how  the  judge  would  draw 
me  into  a  snare,  viz.  by  first  pleading  Guilty, 
or  Not  Guilty ;  and  wben  I  have  done  so,  he 
and  his  brethren  intend  suddenly  to  put  me  (as 
am  out>lawed  person)  out  of  the  king's  protec- 
tion ;  and  how  then  can  J  have  remedy  for  my 
false  imprisonment  ?•  Therefore  first  clear  me, 
or  condemn  me  for  my  false  imprisonment, 
while  I  am  in  a  capacity  to  have  the  benefit  of 
the  law,  and  not  to  out-law  me  for  an  offence 
created  by  yourselves ;  and  then  to  stop  my 
mouth,  you  tell  me,  that  if  I  have  been  wronged 
or  false  iiapnsoned,  I  may  have  my  remedy* 
afterwards ;  this  is  to  trepan  tne,  tod  contrary 
to  both  law  and  jnstioe,  etc.       ^ 

Judge,  Yoa  moiC  plead  GAty^  or  Not 
Guilty. 

Crook.  I  do  desire  ia  humility  and  meekness 

*  See  soniethiog  like  this  in  the  Cut  of  Rex 
V,  UprnCy  A.  o.  1776|  past. 


to  tay,  I  shall  not,  I  dare  not  betray  the  honesty 
of  my  cause,  and  ttie  honest  ones  of  this  nation^ 
whose  liberty  I  stand  for  as  well  as  my  own,  aa 
I  have  cause  to  think  I  shall,  if  I  plead  to  the 
present  indictment  before  1  see  tiie  faces  of 
my  accusers  ;  for  truly,  I  am  not  satisfied  in 
my  judgment  and  conscience  that  I  ought  to 
plead  to  a  created  offence  by  you,  before  I  be 
first  acquitted  of  the  cause  of  my  being  broaght 
prisoucr  to  your  bar,  aud  therefore  it  sticks 
with  me  to  urge  this  further^  viz.  That  I  may 
see  my  accusers.  (luterruption) 

Judge.  The  arrantest  thief  may  say  ha  b 
not  satisfied  in  hb  conscience. 

Crook.  My  case  is  not  theirs,  yet  they  have 
their  accusers ;  and  may  not  I  call  for  mine  ? 
And  therefore  call  for  them,  for  yuu  ought  to 
do  so,  as  Christ  said  to  the  woman,  (*  Woman, 
*  where  are  thine  accusers  T)  so  you  ought  tu 
say  to  me,  ('  Man,  where  are  thine  accusers  ?') 

Judge.  Your  Indictment  is  your  accuser, 
and  the  Grand  Jury  hath  found  you  Guilty, 
because  you  did  not  swear ;  wlxat  say  you,  Mr. 
Crook^  are  you  Guilty  or  Not  Guilty  ?  If  you 
will  not  answer,  or  wbatypu  have  said  be  taken 
for  your  answ'er,  as  I  told  you  before,  yoa  lose 
the  benefit  of  the  law;  and  what  I  tell  you  is 
for  your  good. 

Crook.  What  is  for  good  I  hope  I  shall 
take  it  so. 

Judge,  If  you  will  not  answer,  you  run  your* 
self  into  a  Premun^re,  and  you  wdi  lose  the 
benefit  of  the  law,  and  of  the  king's  protection, 
unless  you  plead  Guilty,  or  Not  Guilty. 

Crook.  I  stand,  ai  brought  forcibly  and  vio- 
lently hither,  neither  had  I  been  here  but  by  a 
violent  action,  and  that  you  should  take  no 
notice  of  it,  seems  strange  to  me ;  and  not  only 
so,  but  that  you  should  hasten  me  so  fast  into 
a  course  that  I  should  not  be  able  any  ways  to 
help  myself,  by  reason  of  your  so  liasty  aod  fiuc 
proceedings  against  me  to  pat  me  out  of  the 
kingS  proteciioQ,  and  the  benefit  of  all  law  ; 
was  ever  the  like  known  in  a  court  of  justice  ! 

Judge,  Friend,  this  is  not  here  in  question, 
whether  you  are  unjustly  brouKht  here,  or  not: 
do  you  question  that  by  law,  but  not  disable 
yourself  to  take  advantage  by  the  law;  if 
brought  by  a  wrong  band,  you  have  a  plea 
against  them,  but  you  must  first  answer  Gutlcy, 
or  Not  Guilty. 

Crook.  How  can  I  help  myself  wben  yon 
have  out-lawed  me  f  Therefore  let  procla^ 
mation  be  made  in  the  court,  that  I  was  brought 
by  force  lijther,  and  let  me  stand  cleared  by 
proclamation,  as  you  ought  to  do  ;  for  you  are 
'  discemere  per  legem,  quid  sit  justum,' and 
not  to  do  what  seems  good  in  your  own  eyes* 
[Here  I  was  interrupted  again,  but  might  bava 
spoken  justice  Crook's  words  in  Hampden's  * 
Case,*  who  said,  '  That  we  who  are  judges 
speak  upon  our  oaths,  and  therefore  must  de- 
liver our  judgments  aooording  to  our  con- 
sciences ;  and  the  fisolt  will  lie  upon  us  if  it  be 


^apv 


*  See  Croke's  ArgumentSi  §Mt€f  ?ol.  3|  p« 
1137|  1140. 
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iScgtl,  and  we  ddirer  it  for  kiw  i*  and  further 
Mid,  *  We  tliat  are  judges  must  not  give  our 
jadpneois  according  to  policy,  or  nil€8  of  state, 
ear  cooTeoienciet,  but  only  according  to  law/ 
These  were  his  words,  which  I  might  have 
qnkcn,  bat  was  interrupted.] 

Jitdge.  What  though  no  man  tendered  the 
Mtb  to  jOQ  when  you  were  committed  (as  you 
bt),  it  beinv  now  tendered  to  you  ?  Jrom  the 
tiaie  yoa  refused  it,-  being  tendered  to  you  by 
a  lawful  aothority,  you  reusing,  are  indicted  ; 
we  look  not  upon  what  you  are  here  for,  but 
here  finding  yoa,  we  tender  you  the  oath,  and 
you  refusing  it,  your  imprisonment  is  now 
jBft  and  aoeording  to  law. 

Cr^ok,  How  came  I  here,  if  you  know  not  ? 
I  liave  told  you  it  is  by  force  and  violence, 
wbich  our  law  altogether  condemns ;  and 
ihfrefere  I  notbeine  legally  befi>re  you,  am 
not  before  you ;  for  what  is  not  legally  so',  is  not 
io ;  and  I  not  being  legally  brought  to  your  bar, 
you  ought  not  to  take  notice  of  my  being  here. 

JiM^e.  No,  no,  you  are  mistaken :  so  you 
saay  say  of  all  the  people  gazing  here,  they  not 
legally  here,  ere  not  here.  I  tell  yon,  a 
icing  bfOttgbt  by  force  hither,  we  may 
hioi  ilie  oath,  and  if  he  take  it  not,  he 

y  km-  coosmitted  to  nrisoo.;  authority  bath 
given  OS  the  power,  and  the  statute-law  hath 
g^ven  as  aiRnority  to  tender  the  oath  to  any 
pcnoo,  and  so  bave  jve  tendered  it  you,  and 
for  your  not  taking  of  il;,  you  are  indicted  by 
the  Grand  Jury:  answer 'the  accusation,  or 
ooofute  the  indictment,  you  must  do  the  one 
or  the  otber ;  answer  Guilty,  or  Not  Guilty. 

[/.  Crvok.  Here  I  was  interrupted,  but 
«ight  have  said,  that  the  people  that  were 
spectaton,  beholding  and  bearing  the  trials,  are 
Bot  to  be  called  gaiers,  as  the  judge  terms 
them,  because  it  is  their  liberty  and  privilege 
as  they  are  fioglishmeny  and  the  law  of  Eng- 
land allows  the  same  ;  so  that  they  are  nut  to 
he  termed  gasers  upon  this  account,  but  are 
legally  in  that  place,  to  hear  trials  and  see 
joKice  done,  and  might  have  spoken  (if  occa- 
Mon  had  been)  any  thing  in  the  prisoner's  de- 
fence, trodiog  to  cleanup  matter  in  difference, 
and  the  court  must  baye  heard  them  or  him, 
and  this  as  a  stander-by  or  Amicus  Curi^  so 
saith  CokeJ 

Crhi^  The  law  is  built  upon  right  reason,  or 
light  reason  isgtlie  law  :  and  whatever  is  con- 
trary to  rigtit  rcaM»n,  is  contrary  to  law,  the 
icasim  of  ttie  Uw  being  tlie  law  it'^-'lf.  -  I  am 
ao  iawyer,  and  my  knowledge  of  it  is  but  little, 
wt  I  nave  had  a  love  to  it,  for  that  reason  I 
have  foond  in  it,  and  have  spent  some  lei- 
saieable  hours  in  the  reading  thereof;  and  the 
law  as  that  which  1  honour,  and  is  good  in  its 

eioe ;  many  laws  bemg  just  and  good  (not  all) 
1 1  say  a  great  part  of  it,  or  much  of  it,  and 
thAt  is  not  ray  intention  in  the  least  to  cuspa- 
fageor  derogate  from. 

•'  Judgf,  Mr.  Crook,  You  have  been  told  you 
most  plesd  Guilty,  or  Not  Guilty,  or  else  you 
•HI  rso  yoorself  into  a  Premunire ;  be  not 
joiir  ovo  toeiB/s  not  b«  oot  so  obstinate. 


Crook,  I  would  not  stand  obstinately  before 
you,  neither  am  I  so ;  if  you'  understand  it 
otherwise,  it  is  a  mistake  indeed. 

Judge.  Will  you  speak  to  the  lodiciment  f 
and  I  lien  you  may  plead :  if  you  will  not  answer 
Guilty,  or  Not  Guilty,  we  will  record  it,  and 
judgment- shall  go  against  you. — Clerk,  enter 
him. 

Recorder,  Mr.  Crook,  If  you  will  answer 
you  may  plead  for  yourself,  or  will  you  take 
the  oath  ?  The  court  takes  no  notice  how  you 
came  hither  ?  What  say  vou,'wi)l  you  answer? 
For  a  man  may  be  brought  out  of  Smithfield  by 
head  and  shoulders,  and  the  oath  tendered  to 
him,  and  may  be  committed,  without  taking 
notice  how  he  came  here. 

Crook.  That  kind  of  proceeding  is  not  only 
unjust  but  unreasonable  also— (here  was  some 
interruption)  and  against  J  tie  laws  aforesaid, 
which  say,  *  No  man  shall   be  taken,  or  im* 

*  prisoned,  but  by  warrant  or  due  process  of 

*  law  ;*  so  that  this  speech  of  the  recorder's  fa« 
vuurs  more  of  passion  than  justice,  and  cruelty 
than  due  observance  of  law:  for  every  forci- 
ble restraint  of  a  man's  liberty  is  an  imprison- 
ment in  law.  Besides,  this  kind  of  practice,  to 
take  men  by  force  and  imprison  them,  and  then 
ask  them  questions,  the  answerinjg  of  which 
makes  them  guilty,  is  not  only  unrighteous  in 
itself,  but  against  law,  and  makes  one  evil  act 
the  ground  of  another,  and  one  inquiry  o0ered. 
to  one  the  foundation  of  another ;  and  this 
is  my  case  this  day (Interruption.) 

Judge.  Mr.  Crook,  you  must  not  be  your 
own  judge,  we  are  your  judges ;  but  for  oar 
parts  we  will  not  wrong  you :  will  you  answer 
Guilty  or  not  Guilty  ?  If  not,  you  will  run 
yourself  into  a  premunire  unavoidable,  and 
then  you  know  what  I  told  you  would  follow ; 
for  we  take  no  notice  how  you  came  hither, 
but  finding  yon  here  we  tender  you  tEe  oath. 

Crook.  Then  it  seems  you  make  the  law  a 
trepan  to  ensnare  me,  or  as  a  nose  of  wax,  or 
what  you  please :  Well  1  I  shall  leave  ray 
cause  with  the  Lord  God,  who  will  plead  for 
me  in  righteousness.  But  suppose  I  do  take  the 
oath  now  at  this  time,  you  may  call  me  again 
to  morrow  and  make  a  new  tender;  or  others 
may  call  me  before  them. 

Judge,  Yes,  if  there  be  new  matter;  or  if 
there  tall  out  any  emergent  occasion,  whereby 
you  minister  on  your  part  new  occasion  :  Mr. 
Crook,  will  you  swear  r 

Crook.  If  I  do  take  it  to  day,  it  may  be  ten- 
dred  me  again  to  morrow,  and  so  next  day,  ad 
ia^ai/um.;  whereby  a  great  part  of  my  time 
may  be  spent  and  taken  up  in  taking  the  oath 
and  swearing. 

Chief  Ju^e.  When  you  have  once  sworn, 
you  may  not  be  put  upon  it  again,  except  you 
minister  occasion  on  your  part. 

Crook.  Is  this  the  jucwment  of  the  court, 
that  the  oath  once  taken  by  me  is  sulBcient, 
and  ought  not  to  be  tendered  a  second  time, 
without  new  matter  ministered  on  my  part  ? 

Judge.  YeSf  yoa  making  it  appear  yoo  haf9 
oncotaken  it. 


X  X 
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Crook,  It  this  the  jadgmentof  the  whole 
Court  ?  for  I  would  not  do  any  thing  rasUy. 

Judgeg.  Yes,  it  is  Che  jadgmentof  the  dourt, 
-—To  which  they  all  standing  up  said,  Yes. 

Crook.  Then  it  seems  there  must  be  some 
new  occasion  ministered  by  me  after  I  have  on^e 
taken  it,  or  it  ought  not  to  be  tenderered  to  me 
the  second  time? 

Judgei.    Yes. 

Crook.  Then  by  the  judgment  of  this  Court, 
ifl  make  it  appear  that  I  have  taken  the  oath 
once  and  I  have  ministered  no  new  matter  on 
my  part,  whereby  lean  be  justly  charged  with 
the  nreach  of  it,  then  it  ought  not  to  be  ten- 
dered  me  the  second  time;  but  I  am  the  man 
that  have  taken  it  once  being  a  freeman  of  the 
City  of  London,  when  I  was  made  free,  witness 
the  Records  in  Guildhall,  which  I  may  pro- 
duce, and  no  new  matter  appearing  to  you  on 
my  part,  if  there  do,  let  me  know  it ;  if' not, 
you  ought  not  by  your  own  judgment  to  ten- 
der me  it  the  second  time;  for,  '  De  non  ap- 
pareotibus  et  non  existentibus,  eadem  Ratio 
est' — Interrupted  by  the  shout  of  the  Coiirt, 
when  these  last  words  might  have  been  spoken. 

Judge.  Mr.  Crook,  you  are  mistaken,  you 
must  not  think  to  surprize  the  court  with  cri- 
ticitms,  nor  draw  false  conclusions  from  our 
judgments/ 

Crook,  If  this  be  not  a  natural  conclusion 
from,  the  Judgment  of  the  Court,  let  right  rea- 
son judge;  and  if  you  recede  firom  your  own 
judgments  in  th^  same  breath  (as  it  were)  given 
•ven  now,  what  justice  can  I  expect  from  you  ? 
for,  if  you  will  not  be  just  to  yourselves  and  your 
own  judgments,  how  can  I  expect  you  should 
be  just  to  me  ? 

Judge,  Mr.  Crook,  If  you  have  taken  it,  if 
there  be  a  new  emergency,  you  are  to  take  it 
again  ;  as  for  instance,  the  kin^  hath  been  out 
of  England,  and  now  is  come  m  again ;  there 
be  many  have  taken  it  20,  30,  or  40  years 
since,  yet  this  new  emeigency  requires  it 
agaiti;  and  although  you  have  taken  it,  yet 
you  must  not  make  it  appear  before  you  an- 
swer Guilty,  or  Not  Guilty;  therefore  do  not 
wrong  yourself,  and  prejudice  yourself  and  fa- 
roily  9  do  you  thins  that  every  fellow  .that* 
comes  hither  shall  argue  as  you  do  ?  We  have 
BO  more  to  do  but  to  know  of  you  whether  you 
will  answer  Guilty  or  Not  Guihy  or  take  the 
Oath,  and  then  you  shall  be  freed  from  the  in- 
dictment; ifyou  will  not  plead,  Clerk  record 
it ;  what  say  you  ?  are  you  Guilty  or  not 
Guilty? 

Crook.  Will  you  not  stand  to  your  own  judg- 
ments P  Did  you  not  say  even  now,  that  if  I 
had  once  taken  the  oath,  it  ought  not  to  be 
tendered  to  me  the  second  time,  except  I  ad- 
ministered new  matter  on  my  part  that  I  have 
not  kept,&c.  but  no  such  matter  appearing,  von 
ought  not  to  tender  it  to  me  the  second  time 
by  your  own  confession,  much  less  to  indict  me 
forrefosaL 

Judge,  If  you  will  not  plead,  we  will  record 
k,  and  judgment  shall  begiveo  acainst  you; 
therefore  say,  Guilty  or  Not  GuSty,  or  else 


we  will  record  it.  [The  Clerk  begtmuag  to  re* 
cord  it.] 

Crook.  Before  I  answer,  I  demand  a  copy 
of  my  Indictment ;  for  I  have  heard  it  affirm- 
ed by  counsel  learned  in  the  law,  that  if  I 
plead  before  I  have  a  copy,  or  have  made  my 
exceptions,  my  exceptions  afterwards  against 
the  indictment  will  be  made  voit}:  Therefore 
I  desire  a  copy  of  the  Indictment. 

Judge,  lie  that  said  so,  deserves  not  the 
name  of  a  Counsel :  for  the  law  i^  You  most 
first  answer,  and  then  you  shall  have  a  oopy» 
Will  you  plead  Guilty  or  not  Guilty  ? 

Crook.  If  my  pleadine  Guilty,  or  Not  Guilty, 
will  not  deprive  me  of  die  benefit  of  quashing 
the  Indictment  for  insufficiency,  or  other  ex- 
ceptions that  I  may  make  against  it,  I  slialJ 
speak  to  it. 

Judge.  No,  it  will  not.  Will  you  answer 
Guilty  or  not  Guilty  ?  Ifyou  plead  not,  the  in- 
dictment will  be  found  against  you :  Will  you 
answer  ?  We  will  stay  no  longer. 

Croek.  I  am  upon  the  pomt :  Will  not  my 
pleading  deprive  me  of  the  benefit  of  the  law  i 
for  I  am  tender  in  that  respea,  becatise  it  ia 
not  my  own  case  only,  but  may  be  the  case  of 
thousands  more;  therefore  I  would  do  nothing 
that  inight  prejudice  others  or  myself,  as  % 
Christian,  or  as  an  Englishman. 

Judge.  Understand  yourself,  hot  we  will  not 
make  a  bai^ain  with  you,  said  another  Judge, 
you  sliall  have  the  right  done  you  as  an  Englisb- 
the  way  is  to  answer,  'Guilty,  or  Noc 


man, 


Guilty:  Ifyou  plead,  and  find  the  mdictment 
not  good,  you  may  have  your  remedy;  answev. 
Guilty,  or  Not  Guiltjr. 

Crook.  As  to  the  indictment  it  is  very  large, 
and  seems  to  be  confused,  and  made  up  of  some 
things  true,  and  some  things  false  t  my  answer 
tlierefore  is,  what  is  true  in  the  indictment  I  will 
not  deny,  because  I  make  conscience  of  what 
I  say,  and  therefore,  of  what  is  true,  I  confess 
myself  Guilty,  but  what  is  false  I  am  Not 
Guilty  of  that. 

Judie.  That  is  not  sufficient:  either  an- 
swer Guilty,,  or  Not  Guilty,  or  judgment  will 
be  given  against  you.     • 

Crook.  1  will  speak  the  truth  as  before  the 
Lord,  as  all  alone  I  have  endeavoured  to  do,  I 
am  Not  Guilty  of  that  which  is  false  contained 
in  the  indictment,  which  is  the  substance 
thereof.  J       .  . 

Judge.  No  more  ado,  the  form  is  nothing. 
Guilty,  or  Not? 

Crook.  I  must  not  wrong  my  conscience,  I 
am  Not  Guilty  of  what  is  &lse,  as  I  said  be- 
fore, what  is  true  I  am  Guilty  of;  what  is  not 
true,  I  am  Ndt  Guilty  of  that,  which  is  the  sub- 
stance thereof,  as  I  said  before. 

Recorder,  It  is  enough,  and  shall  serve  torn. 
Eater  that,  Clerk. 

Itaac  Grey  being  called  to  ^e  Bar. 

Judge.  Wai  yott  take  the  Oath  of  Alle- 
giance? 

Grey,  I  have  been  near  five  weeki  m 
prisoO|  I  desire  to  know  for  what« 
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Grey.  Truly,  I  dasire  Dot  that  tlie  time 
should  be  taken  up  in  iinv  thing  rbat  may  not 
advantaee  the  good  of  the  people ;  therefore 
before  I  plead,  give  me  a  copy  of  the  iDdict* 
ment  and  then  I  shall  plead. 

Judge.    Sirrah,  Gnilty,  or  Not  Gailty  f 

Grey.  I  desire  first  to  be  heard  as  a 
Christian,  and  then  as  an' Englishman. 

Judge.  Do  not  I  tell  you  sirrah,  if  you  will 
plead  Not  Guilty,  you  shall  be  heard ;  but  if 
you  will  uot,  you  will  run  yourself  into  a  Pre* 
munire  f  . 

Grey.  I  appeal  then  to  God  Almighty,  for 
I  shall  not  wroug  my  conscience. 

Judge.  It  is  no  matter  of .  conscience : 
Guilty,  or  Not  Gnilty  f 

Grey.    Not  Guilty. 

John  Bolton  having  made  the  same  ohjec- 
tions,  was  at  last  obliged  to  plead  Not  Guilty. 

Tke  Seventh  Day  of  the  Week  called  Saturday. 

Silence  being  made,.  Isaac  Grey,  John 
Bolton,  and  myself  were  brought  to  the  Bar. 

The  Clerk  of  the  Sessions  read  something 
concerning  the  Jury,  which  was  empanelled  on 
purpose  (as  was  said)  the  J017  being  discharged 
who  were  eye-witnesses  of  what  passed  between 
us  and  tfie^  court :  And  thisjnry  being  divers  of 
them  soldiers,  some  of  whom  did  by  violence 
and  force  pull  and  hale  friends  out  of  their 
meetings,  and  some  of  us  out  of  our  houses ; 
and  these  were  of  the  Jury  by  whom  we  were 
to  be  tried.  The  Clerk  reading  the  indict- 
ment (ss  I  remember.) 

/.  Crook.  I  desire  to  be  heard  a  few  words, 
which  are  these,  That  we  may  have  liberty  till 
the  next  quarter-sessions  to  traverse  the  ta-^ 
dictment,  it  being  long,  and  in  Latm^  and  like 
to  be  a  precedent;  and  I  hope  I  need  not 
press  it)  because  I  understood  that  yon  promi^. 
sed,  (and  especially  the  recover,  who  answered 
(when  it  was  desired)  *  you  ^all')  that  we 
should  have  counsel  abo,  the  which  we  cannot 
be  expected  to  have  had  the  benefit  of,  rs  yet, 
the  time  being  so  short,  and  we  kept  prisoners 
that  we  could  not  go  forth  to  advise  with 
counsel,  neither  could  we  tell  how  to  get  them 
to  us  :  we  having  no  copy  .of  the  indictment 
before  this  morning,  and  because  so  suddenly 
hurried  down  to  the  sessions,  we  cannot  rea-' 
sonably  be  supposed  to  be  provided  (as  to 
mat-ter  of  law)  to  make  our  defence. 

C.  Judge.  We  have  given  you  time  enough, 
and  you  shall  have  no  more  ;  for  we  will  try 
you  at  this  time ;  therefore  swear  the  jury. 

J.  Crook.  I  desire  we  may  have  justice, 
and  that  we  may  not  be  surprised  in  our  trial, 
but  that  we  may  have  time  till  the  next  quarter 
sessions^  our  indictment  being  in  Latin,  and  so 
large  as  it  is ;  and  this  is  but  that  which  is 
reasonable,  and  is  the  practice  of  other  courts ; 
for,  if  it  be  but  an  action  above  40s.  it  is  poe 
ordinarily  euded  under  two  or  three  terms. 
And  in  the  quarter-sessions,  if  one  be  indicted 
for  a  trespass,  if  it  be  but  to  the  value  of  5f . 
he  shall  have  liberty  to  enter  his  traverse,  and, 
upon  security  given  to  prosecute,  he  shall  havft 


Jmige^  We  take  no  notice  of  your  imprisoo- 
neot,  nor  bow  yen  came  here ;  will  you  take 
tbeoath? 

Gr^.  I  desire  to  know  for  what  I  am  im- 
pnonedy  and  then  I  am  ready  to  answer :  for 
■onaa  (in  this  particular)  hath  received  so 
■m^  wrong  as  myself,  having  received  a  wound 
whereby  I  was  in  jeopardy  of  my  life. 

Jm^ge.  If  any  nave  wronged  'you,  take  youir 
coarse  in  law.     Will  you  swear  ? 

Gr^.,  I  am  a  man  of  a  tender  conscience, 
aad  do  desire  time*  to  consider. 

Jmdge.  Take  him  away.  Which  was  ac- 
cordii^y  done. 

The  next  day  haac  Grey  was  called  to  the 
Bar,  and  asked  hy  the  Judge,  if  he  would  yet 
take  the  oath  ?  necorder  speaking  unto  him  on 
this  wise;  Mr.  Grev,  you  are  a  wise  understand* 
isg  nan,  and  a  scholar;  be  advised  what  you 
do^  and  do  not  ruin  yourself,  but  take  the  oath. 

Grey,  I  desire  time  to  consider,  and  to  do 
■odiing  rashly. 

Then  in  the  afkemoon  were  all  three  again 
csfled  to  the  bar,  and  the  indictment  read. 

Jmdge,  Mr.  Grey,  will  you  take  the  oath? 
Crier,  hold  him  the  book.  ^ 

Grey,  I  desire  to  know  the  cause  of  my  6r8t 
tflsprisonment,  and  to  discharge  me  of  the 
same  before  I  give  my  answer  to  the  oath;  for 
I  do  not  know  myself  guilty  of  any  crime. 

Jmdge,  The  law  sopposeth  you  to  be  disaf- 
fected to  the  present  government,  and.  there-. 
iate  the  oath  is  tendered  to  you. 

Grof.  I  understand  that  the  fundamentikl 
bw  onSngland  alloweth  no  man  to  be  accused 
or  condemned  upon  supposition :  I  do  further 
affirm,  and'  that  in  the  light  of  God,  that  I  am 
not  an  enemy  to  the  king,  nor  to  any  man 
itving  upon  the  face  of  the  earth. 

Jmdge,  Will  you  answer.  Guilty,  or  Not 
Gnaltf? 

Grey.  I  desire  time  to  consider  of  the 
trath  of  this  matter ;  the  indictment  being 
iarae^  and  having  much  eontaioed  in  it  which 
iamed  I  do  not  well  anderstand. 

Judge.  Will  yon  yet  swear,  or  plead  to  the 
indictment? 

Grey,  I  have  told  you,  and  thnt  for  con- 
sdeoce  sake,  I  dare  do  nothing  rashly. 

Judge.  What  do  you  talk  tp  us  of  consci- 
ence ?  Every  fellow  may  plead  conscience. 

Grey,  Do  you  use  to  swear  such  ns  make 
BO  conscience  r 

Judge,  Guilty,  or  Not  Guilty  ?  When  you 
have  answered  to  this,  you  may  plead  what 
jou  can  in  your  own  defence ;  but  first  answer 
Guilty,  or  Not  Guilty  :  The  rule  of  the  law  is, 
yoo  must  first  answer. 

Grey.     Would  you  have  men  swear  whether 
they  will  or  nay,  especially  when  against  their 
? 


Judge.  We  have  consciences  as  well  as 
JOU:  if  there  he  any  thing  as  to  matter  of  con- 
ideoce,  it  is  nothing  !  you  must  plead  Guilty 
or  Not  Goiitj,  that  w£  may  not  spend  time  any 
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liberty  untill  the  next  sessions,  which  is  the 
ordinary  practice ;  which  liberty  we  desire, 
and  we  hope  it  is  so  reasonable  it  will  not  be 
denied,  especially  upon  this  occasion,  we  being 
like  to  be  made  a  precedent ;  and  courts  of 
justice  have  used  to  be  especially  careful  in 
making  of  precedents,  for  we  are  not  provided 
according  to  law  to  make  our  defence  at  this 
tfrne,  and  therefore  if  we  b^  put  upon  it,  it  will 
be  a  surprizal. 

.  Judge.  There  is  no  great  matter  of  law  in 
tlie  case,  it  ifi  only  matter  of  fact,  wl;etheryou 
bare  refused  to  take  the  oath  or  not ;  that  is 
the  point  in  issue  i,  and  what  law  can  arise 
here^ 

Rec9rdcr.  Mr.  Crook,  the  keeper  of  the 
prison  was  spoken  to,  to  tell  you  that  we  in- 
tended to  try  you  this  day,  and  therefore  or- 
dered him  that  counsel  might  come  to  you  if 
you  would,  and  also  tlmt  the  clerk  should  give 
you  a  copy  of  your  indictment :  this  is  fair, 
therefore  we  will  go  on  to  swear  the  jury  ;  for 
the  matter  is  whether  you  refuse  the  oath  or 
not  ?  And  that  is  the  single  point,  and  the;re 
needs  neither  law  nor  counsel  in  tlie  case ; 
and  therefore  we  considered  of  it  last  night, 
when  we  sent  you  word  and  did  determine  to 
try  you,  and  therefore  it  is  in  vain  to  say  any 
thing,  for  the  courts  resolved  to  try  you  uow, 
therefore  swear  tlie  jury,  crier, 
•  J.  Crook,  I  hope  you  will  not  surprize  us. 
Then  the  other  prisoners  (who  also  were  indicted 
^ried  out  (having  spoke  something  before),  Let 
us  have  justice,  and  let  not  the  jury  be  sworn 
till  we  be  first  heard  ;  so  there  was  a  great 
noise,  the  court  being  in  a  confusion,  some 
crying,  Take  them  away  ;  others,  Suy,  let 
them  alone ;  others  saying,  Go  on  to  swear  the 
jury,  which  the  Crier  in  thiis  uproar  and  con- 
fusion, did  do  something,  as  if  he  had  done  it ; 
then  we  all  cried  out  for  justice,  and  liberty 
.  till  the  next  sessions;  the  court  being  in  a 
confusion,  some  crying  one  thing,  and  some 
auotlier,  which  now  cannot  be  called  to  mind, 
by  reason  of  the  great  distraction  that  was  in 
the  court,  neither  what  we  said  to  them,  nor 
they  to  us ,  the  noise  was  so  great,  and  the 
commandsofthccourt  so  various  to  the  officers, 
some  commanding  them  to  take  us  away, 
others,  to  let  us  alone,  others  to  bring  us 
nearer,  others  cried,  put  them  into  the  Bail- 
dock,  others,  to  put  them  within  the  furthest 
bnr  where  the  felons  used  to  stand,  where  we 
were  forced  into  accordingly ;  and  in  this  hurli- 
burly  and  coufosion  that  was  among  them, 
some  men  were  sworn  to  testify  that  we  refused 
to  takeihe  oath,  which  we  never  positively  did ; 
other  otBcers  of  tlie  court  whom  they  would 
have  sworn,  refused  to  swear;  though  pressed 
to  it' by  the  Chief  Justice,  they  desired  to  he 
excused.  Then  spake  one  of  the  prisoners 
again  pretty  much,  but. could  hardly  be  under- 
stood by  reason  of  the  noise  in  the  court,  but 
the  people,  to  wboin  he  spake  with  a  loud 
voice  by  way  of  exhortation,  might  hear  the 
substance  of  what  he  said,  which  cannot  now 
particularly  be  called  to  mind ;  but  it  was  lo 


express  the  presence  and  love  of  God  to  him- 
self, and  to  exhort  others  to  mind  his  fear,  tliat 
they  also  might  be  acquainted   with  God,  &c. 

Judge,    Stop  his  mouth,  Executioner ;  which 
was  accordingly  done. 

Frisoners.  s  Then  we  cried  out,  Will  you  not 
give  us  leave  to  speak  for  ourselves?  Wc  ex- 
cept against  some  of  the  jury,  as  being  our 
enemies,  and  some  of  Ihciu  who  by  force  com- 
manded us  to  be  pulled  out  of  our  meetingSp 
contrary  to  law,  and  carried  us  to  prison  wiui- 
out  warrant,  or  other  due  process  of  law  ;  and 
shall  these  be  our  judges  ?  We  except  agaiusc 
them.  ' 

Judge,  It  b  to^  late  now,  you  should  have 
done  it  before  they  had  been  sworn  jury-men. 
Jury,  go  together;  that  wlricli  you  have  to  finrf, 
is,  whether  they  have  refused  to  take,  the  oath 
or  no,  which  hath  been  sworn  -before  you  that 
they  did  refuse.  You  need  not  go  from  tlie  bar ; 
and  like  words  said  the  recorder  and  othere, 
there  being  a  confusion  and  noise  in  t!ie  Court, 
many  speaking  together. 

Prisoners,  Then  we  cried  for  justice,  and 
that  we  might  be  heard,  to  make  our  defence 
before  the  jury  gave  their  verdict  :  but  the 
Judge  and ,  Hecorder  said,  we  should  not  be 
lieard,  (making  good  by  their  practice  what  the 
Chief  Judge  had  said  the  day  before,  viz.  That 
if  we  had  liberty  to  speak,  we  would  make 
ourselves  famous  and  them  odious)  crying  again^ 
Stop  tlieir  mouths,  executioner ;  which  waa 
done  accordingly  with  k  dirty  cloth,  and  also 
endeavoured  to  have  gagged  me  (J.  ^Croek,) 
striving  to  get  hold  of  my  tongue,  having  a  gag 
ready  m  his  hand  for  that  purpose,  and  so  we 
were  served  several  tioles;  then  I  called  out 
with  a  loud  voice,  Will  you  condemn  us  with- 
out hearing  ?  Tiiis  is  to  deal  worse  with  us 
than  Pilate  did  with  Christ,  who  though  he 
condemned  him  without  a  cause,  yet  not  with- 
out hearing  him  speak  for  himself;  b|it  you 
deny  us  both. 

Grey.  I  desire  to  know  whether  according 
to  law  and  the  practice  of  tliis  Court,  myselfi 
and  my  fellow  prisoners,  may  have  liberty  to 
put  in  bail  to  prosecute  our  traverse  at  the 
next  sessions  ? 

Court.    No,  we  will  try  you  presently. 

Judge,  Stop  their  mouths.  Executioner  : 
And  this  was  the  cry  of  many  upou  the  bench, 
they  being  still  in  a  continued  confusion,  some 
crymg  to  the  jury.  Give  in  your  V^erdict,  for  wo  . 
will  not  hear  them ;  with  other  words  which' 
could  not  be  heard  for  the  noise,  the  Court 
being  in  confusion. 

Crook,  You  might  as  well  have  caused  ut 
to  have  been  murdered  before  we  came  hither, 
as  to  brin^  us  hither  under  pretence  to  try  us, 
and  not  give  us  leave  to  make  our  defence ; 
you  had  as  good  take  away  our  lives  at  the  bar, 
as  ^o  command  us  thus  to  be  abused,  and  to 
have  our  mouths  stopt :  Was  ever  the  like 
known  ?  Let  the  righteous  God  judge  between 
us.  Will  you  hear  me  ?  You  have  often  pro* 
mised  that  you  would.     , 

Judge.    Hear  me,  ^«d  we  will  hear  yom 


-(Interruption.) 


Cnoo^.     I  remember  what  the  jodge  said 
twru  tkoWf  that  the  livw  of  England  was  a  mer-  i  for  his  purpose,  as  it  seems,  they  beginning  to 


'pressing  of  popish  recusants :'  but  they  hav« 
liberty,  and  we  are  destroyed,  what  iu  you  lies 

(Interrupted  by  the  Judges  and  disturbance 

of  the  Court.) — As  to  conscience,  I  have  some- 
thing to  say,  and  tbat  is,  it  is  a  tender  thing, 
aiid  we  have  known  what  a  thing  it  is  to  offend 
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C&co  he  began  to  speak,  and  some  others  of  the 
beach  iote rrupted  htm,  sometimes  they  speak- 
iag  two  or  three  at  a  time,  and  a  noise  amongst 
tbeofieers  of  tbe  Court;  but  the  Jndge  said, 
we  may  gire  jou  liberty  till  the  next  sessions, 
hot  we  may  chuse  j  ana  therefore  we  will  try 
yoa  sow. 

Cnok,  I  bade  tbe  people  take  notice  of 
chdr  promise^  tbat  I  should  have  liberty  to 
speaky  sajingy  See  dow  you  be  as  good  as  your 
woffds. 

Judge.  The  law  of  England  is  not  only 
jost  bat  merciful,  and  therefore  you  shall  not 
be  surprized,  but  shall  have  wbaf  justice  the 
allows — 


J t,  arid  therefore  we  dare  not  break'  Christ's 
commands,  who  hath  said, '  Swear  not  at  ail  ;* 
and  the  apostle  James  said,  <  Above  all  thingd,  my 

brethren,  swear  not (interrupted)  the  Courc 

calling  again  to  the  executioner  to  stop  my 
mouth,  which  be  did  accordingly  with  his  dirty 
cloth  as  aforesaid,  and  bis  gag  in  his  hand. 

Judge.  Hear  the  Jury :  who  said  something 
to  him,  which  was  supposed  to  give  in  the  Ver« 
diet  according  to  his  order,  for  they  were  fit 


cM  law,  that  tbe  Court  had  slid  before,  they 
aigbt,  if  they  would,  give  us  liberty  till  the 
bat  they  would  not ;  and  tbe 


■axim  of  the  law  also  is,  *  Summum  Jus  «st 
*  snmma  Injuria  ;'  therefore  I  hope  your  pracr 
lice  wiii  make  it  good,  that  it  is  a  merciful  law, 
Hid  DoC  to  execute  '  Summum  Jus,  &c/  *upon 
Be,  and  thereby^  condemn  yourselves  out  of 
your  own  mouths. 

Jmdge.'  Jury,  give  in  your  Verdict. 

Crook.     Let  me  have  liberty  first  to  speak,  it 


b  but  few  words,  and   I  hope  I   shall    do  it    '  yAu  to  be  out  of  the  king's  protection,  and 


lay  their  heads  together    before  he  had  spoka 
any  thing  to  them,  only  upon  his  words. 

Judge.  Crier,  make  silence  in  the  Court ; 
then  the  Recorder  taking  a  paper 'into  hia 
hand  read  to  thispnrpose,  viz.  '-The  Jury  for 
'  the  king  do  find  tbat  John  Crook,  Joha 
<  Bolton,  and  iMiac  Grey  are  Guilty  of  re« 
'  fusing  to  take  the  Oath  of  Allegiance,  for 

*  which  you  do  incar  a  Premunire,  which  is 

*  the  forfeiture  of  all  your  real  estates  during 
'  life,  and  your  personal  estates  for  ever,  and 


with  what  brevity  and  pertinency  my  under- 
standing will  give  me  leave,  and  the  occasion 
icquiics  ;  it  is  to  tbe  point  in  these  two  heads, 
viz.  matter  of  law  aud  matter  of  conscience : 
to  matter  of  law  I  have  this  to  sa^,  first,  as  to 
tbe  statute  itself,  it  was  made  against  papists, 
occasioned .  by  the  Gunpowder-Plot ;    and  is 


'  to  be  imprisoned  during  bis  pleasure ;  and  this 
'  is  your  Sentence.' 

Crook.    But  we  are  still  under  God's  pro- 
tection. 

Recorder.    Adjourn  the  Court ;  which  was 
rione  accordingly^  and  we  remanded  to  New- 


entitiiledy '  For  the   better  discoyery  and  sup- 1  gate^  where  we  remain  prisoners. 


212.  The  Trial  of  Thomas  Tonge,  George  Phillips,  Francis 
StuI^bs,  James  Hind,  John  Sellers,  and  Nath.  Gibbs,* 
at  the  Old  Bailey,  for  High  Treason  :  14  Charles  II.  a.  d,. 
1662. 


The  Commission  of  Ojer  and  Terminer  be- 
ing read,  and  proclamation  made,  the  grand 
jury  were  sworu:   whose  names  are,  Arthur 

*  Keljng*s  Report  of  this  Case  is  as  follows : 

'*  Memorandum,  That  at  the  sessions  at 
Newgate,  Dec.  11,  U  Car.  3,  Tho.Tong,  Geo. 
Ptiilips,  Francis  Stubbs  and  seyeral  others, 
were  iodicted  fur  Hieh  Treason,  for  compassing 
the  king^s  death,  and  the  oyert  acts  laid  in  the 
lodietmeoty  were  assembling  themselyes  toge- 
ther, and  consulting  and  agreeing  to  destroy 
the  kin^  '  Ac  ad  easdem  proditiones  perim- 
'piendaa,'  the  consulting  tp  seize  Whitehall, 
mre  the  king  was  resident. 

*^  I.  And  in  this  case,  it  was  resoWed  by  all 
ihejadges,  that  tbe  meeting  together  of  per- 
loai,  and  coasultinK  to  destroy  tbe  king,  was 
of  itself  an  overt  act  to  prove  tbe  compassing 
the  king's  dealb. 

**  S.  ic  was  resolved  that  where  •  persou 

rot.  ri. 


Jonrdaii,'  John  Freestone,  Thomas  Fawsoo^ 
Thomas  Coney,  George  Compere,  Isaac  Rut- 
ter,  Chris.  lUgby,   Rowland  Steed,   William 

knowing  of  the  design  does  meet  with  ihem, 
and  hear  them  discourse  of  their  traitorous  de- 
signs, and  say  or  act  nothing;  this  is  Uigh 
Treason  in  tbat  party,  for  it  is  more  tlian  a  bare 
concealment,  which  is  Misprision,  because  it 
sheweth  his  liking  and  approving  of  their  de- 
sign ;  but  if  a  person  not  knowing  of  their  de- 
sign before,  come  into  their  company  and 
hear  their  discourses,  and  say  nothing,,  and 
never  meet  virith  them  again  at  their  'con- 
sultations, that  conceahnent  is  only  Mis- 
prision of  High  Treason.  But  if  he  after 
meet  with  them  again,  and  bear  their  coin 
sttltations,  and  then  conceal  it,  this  is  High 
Treason.  For  it  sheweth  a  liking,  and  an 
approving  of  their  design  ;  and  so  was  sir  Eve- 
rard  Digby*«  Casei  who  in  the  Powder  Treason 


2^ 
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And  several  Witnesses  being  called,  ibefe 
appeared  Williara  Hill,  Edward  Rifigs,  Tyler, 


Standeii,  John  Worth,  John  Bigb}-,  Leonard 
Staples. 

met  with  the  Traitors,  and  heard  their  design, 
but  upon  the  evidence  it  was  not  proved  that 
he  said  any  thing,  or  acted  any  thing,  and  he 
had  Juffgnient  of  lligl>  Treason, 

*'  3.  it  was  resolved  that  some  of  those  per- 
sons who  are  equally  culpahle  with  the  rest, 
may  he  made  Ube  of  as  witnesses  against  their 
fellows,  and  they  are  lav\ful  accusers,  or  lawful 
wititcbscs  within  the  stat.  1  Ed.  6,  12,  5  and 
6  Ed.  6,  c.  1 1, and  1  Mar.  J,  and  accorc]in<^ly,  at 
the  Trial  of  these  men,  Koine  of  their  partners 
in  the  treason  were  mack  use  of  against  the 
rest;  for  lawful  witnesses  within  those  statutes 
are  such  as  the  law  alloweth  ;  and  the  law  al- 
loweth  every  one  to  be  a  witness  who  is  not 
convicted,  or  made  infamous  by  some  crime. 
And  if  it  were  not  so,  all  Treasons  would  be 
hufe  ;  and  it  would  be  impossible  for  one  who 
conspires  with  never  so  many  others  to  make  a 
discovery  to  ai^  purpose. 

"  But  the  L.  C.  Baron  Ilale  sai<l,  that  if 
one  of  thesf  culpable  persons  be  promised  his 
pardon,  on  condition  to  give  evidence  neainst 
the  rest,  that  disuhleth  hina  to  be  a  witness 
•gainst  the  others,  because  he  is  bribed  by 
saving  his  life  to  be  a  witness,  so  that  he  takes  a 
ill  (Terence  where  the  promise  of  pardon  is  to 
him  for  disclosini;  the  Treason,  and  where  it  is 
for  giving  of  evidence.  But  some  of  the  other 
Judges  did  not  think  the  promise  of  pardcm,  if 
he  gave  evidence,  did  disaUe  him,  biit  they  all 
advised  that  no  such  promise  should  be  made, 
or  any  threatenings  used  to  them  in  case  they 
did  not  give  full  evidence. 

•'  4.  Although  the  Lord  Chief  Justice  Bridge- 
man,  and  some  others  of  the  ^dges  were  of 
opinion  that  those  words  of  two  witnesses  in 
case  of  High  Treason,  were  repealed  by  the 
Stat.  1  and  2  Ph,  and  M.  c.  10,  which  enacts 
that  all  trials  for  Treason  lie  according  to  the 
course  of  the  common*  law  :  And  at  common 
law,  one  witness  is  sufficient  to  a  Jury,  though 
Co.  PI.  Cor.  is  againsfC  this  opinion,  yet  they 
nil  agreed  that  if  that  law  for  two  witnesses  be 
in  force,  yet  the  same  two  witnesses  who  are 
to'  the  Indictment,  may  be  also  the  witnesses  at 
the  trial :  And  the  law  doth  not  require  two  to 
the  finding  the  Indictment,  and  two  others  at 
the  trial. 

"  5.  Tliey  all  agreed  that  if  a  conspirator  be 
examined  before  a  privy  counsellor  or  a  justice 
of  peace,  and  upon  his  .examinotipn  without 
torture  confess  the  Treason  ;  If  after  at  hb 
trial  he  deny  it,  and  two  ivitnesfes  to  prove 
that  confession,  are  good  evidence  against  him 
that  made  that  confession,  aX  bis  examination 
aforesaid  ;  and  in  that  ca*e  there  needs  no 
witnesses  to  prove  him  guilty  of  the  Treason  ; 
for  that  confession  puts  it  out  of  the  statute 
which  requires  two  witnesses  to  prove  the  Trea- 
son, Qiilcss  the  party  shajl  without  torture  con- 
fess the  same  ;  aud  the  confession  there  spoken 
of,  is  not  meant  a  cotjfession  before  the  Judges 
•t  his  trial,  but  a  conftSdioii  upon  his  examina- 


tion :  But  such  confession  so  proved  is  only 
evidence  against  the  party  himself  who  made 
the  confession,  but  cannot  be  made  use  of  as 
evidence  against  any  others  whom  on  his  ex- 
amination he  confessed  to  be  in  the  Treason. 

"  6.  They  all  agree  that  such  a  confession 
upon  examination  before  a  privy  counsellor, 
though  he  be  not  a  justice  of  peace,  is  a  con- 
fession within  the  meaning  of  the  statute  ;  and 
the  rather,  as  lord  Bridgeman  said,  because  jus- 
tices of  the  peace  were  not  enabled  to  take  exa* 
mination  before  stat.  1  and  2  P.  and  M.  c.  13." 

Lord  Hale  in  the  First  Part  of  his  Pleas  of 
the  Crown  ch.  ^\,  reports  the  matter  tlius  : 

"  Dec.  10,  1662.  Tonge,  Philips,  and  othert 
were  indicted  for  treason  for  compassing  tins 
kin^*s  death,  the  question  was,  whether  those, 
that  were  parties  in  the  compassing,  which 
were  not  yet  pardoned,  nor  indicted,  might  b« 
produced  as  witnesses,  namely  Riggs  and  others ; 
and  upon  conference  with  all  the  judges  these 
points  were  resolved. 

**  1.  That  the  party  to  the  Treason,  that 
confessed  it,  may  be  one  of  the  two  accuser^ 
or  witnesses  in  case  of  treason,  for  the  statute 
intended  two  such  witnesses,  that  were  allow- 
able witnesses  at  common  law,  and  so  rony  a 
particept  criminis  be  admitted  as  a  witness, 
and  was  admitted  to  give  evidence  to  the  jury  ; 
but  the  jury  may,  as  in  other  cases,  consider  of 
the  evidence  and  credit  of  the  witnesses,  but 
he  is  sufficient  to  satisfy  the  statute.     . 

''  9.  That  the  confession  before  one  of  the 
privy  council  or  a  justice  of  the  peace,  being 
voluntarily  made  without  torture,  is  sufficient 
as  to  the  mdictment  or  trial  to  satisfy  the  stn- 
tute,  and  it  is  not  necessary,  that  it  be  a  confes- 
sion in  court;  but  the  confession  is  sufficient,  if 
made  before  him  that  hath  power  to  lake  au 
examination. 

**  3.  The  king  having  promised  ^  pardon  to 
RiggB,  if  be  would  discover  the  plot,  be  per- 
formed that  part  by  his  discovery  ;  and  this 
was  held  by  all  no  impediment  to  his  testimo- 
ny, for  the  promise  was  not  applied  to  witness- 
i4ig  against  any  other ;  but  two  justices  [these 
were  our  author  and  J.  Brown.]  held,  that  if 
the  king  promised  a  pardon  upon  condition 
that  he  would  witness  against  any  othecs,  and 
that  being  acknowledged  by  Riggs  when  kt 
took  upon  him  to  give  evidence,  o^.  that  will 
mak^  him  uucapable  to  give  evidence,  because 
he  8\\  ears  for  himself;  but  in  that  point  the 
greater  number  were  of  a  contrary  opinion,  ex 
lihro  Bridgman  verbatim ^  and  I  remember  the 
consultation  and  resolution  accordingly .'' 

Again,  in  the  same  work.  Part  3,  ch.  S7,  be 
says, "  For  my  own  port  I  have  always  thought, 
that  if  a  persun  have  a  promise  of  a  pardon,  if 
he  gives  evidence  against  one  of  his  own  con- 
fcHerates,  this  disables  his  testimony  if  it  be 
proved  upon  him.''  But  see  Layer's  Case,  a.  d. 
VQ2,  infra. 
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Oodo^n,  Bonfoy^  and  several  others ;  who 
being  all  sworn,  were  directed  up  to  the  grand 
j«rj.  After  some  hoars  examination  uf  the 
vkncsse^  and  coasoltatioD,  the  Grand  Jury 
letorned  the  indictoieDt  BUla  Vera, 

Gerk  of  ike  Beaee.  ^oa  good  men  of  the 
dtj  of  Loodon,  sommooed  to  appear  here  this 
4mj,  to  inquire  between  our  sovereign  lord  the 
km^  and  the  prtsoners  that  are  and  sbaii  be  at 
tbe  bar,  answer  to  yoor  names,  as  you  shall  be 
eilled,  every  one  at  their  first  call,  upon  pain 
and  peril  tliat  shall  fall  thereon.  G  jod  men  of 
the  W9rd  of,  &c. 

Seijeaat  Gljnne,  Serjeant  Maynard,  his 
OBJcsty's  aerjeant  at  law:  sir  Jeoffry  Palmer, 
stcamey-feocnd;  air  Heneag^  Finch,  his  ma- 
jesty's  solicitor  ;  serjeant  Keeling,  his  majesty's 
seijeaat;  sir  Edward  Turner;  taking  their 
plaoeain  ooort. 

The  Prisoners  were  commanded  to  be  set  to 
Ibebar. 

CUrk  of  the  Peace,  Thomas  Tonge,  hold  up 
thy  hand ;  George  Phillips,  hold  up  thy  hnnd ; 
Francis  Stobbs,  hold  up  thy  hand ;  James  Hind, 
bold  up  thy  hand  ;  John  Sellers,  hold  up  thy 
band  ;aiid  Nathaniel  Gibbs,  hold  op  thy  band. 

Which  they  sereralJy  doing,  their  Indictment 
WIS  read,  the  Substance  whereof  is  as  foUow- 
cth,  viz. 

'  Yoa  the  prisoners  that  were  last  called  to 
'  the   bar,  stand  indicted  in  London  by  the 

*  naanes  of  Thomas  Tonga  late  of  London  dis* 

*  tiUer,  Geor^  Phillips  late  of  London  yeoman, 
'  Francis  Stubbs  late  of  London  cheesemonger, 

*  James  Hind  late  of  London  gunner,  John 
'  SeHcTs  lata  of  London  compass-maker,  and 

*  Nathaniel  Gibbs  late  of  London  felt-maker ; 

*  tor  that  you  six,  together  with  divers  others 

*  particularly  in  the  Indictment  mentioned,  and 
'others  not  yet  taken,  as  false  traitors  to 
'  the  iltostrioos,  serene,  and  most  excellent 
'  prince,  Charies  the  3nd,  by  the  grace  of  God, 
'  of  England,  Scotland,  France,  and  Ireland, 

*  king,  defender  of  the  faith,  &c.  minding  and 
'  with  all  their  force  intending  the  peace  and 
'traoqoiUity  of  this  kingdom  of  England  to 
'  disturb,  and  our  said  sovereign  lord  the  king  to 

*  death  and  final  destruction  to  bring,  and  put, 
'  tbe  5  Jst  day  of  October  in  the  14th  year  of 
'the  reign   of  oar  said   sovereign  lord  king 

*  Charles  tbe  2nd,  traitoroasly  did  compass, 
'  imagine  and  intend  the  killing  of  our  said 
'  sovereign  lord  tbe  king;  and  tbe  ancient  go- 
'vcxnment  of  this  kingdom  of  England  to 
'  change ;'  [as  in  the  Indictment  more  particu- 
briy  was  mentioned.] 

What  sayest  thoo,  Thomas  Tonge;  art  thou 
pnky  of  this  High-Treason  in  manner  and 
fonu  as  thpu  standeist  indicted,  or  not  guilty  ? 

Tcnge,    Not  Guilty. 
I     Citrk,     How  wilt  thoo  be  tried? 

Tonge,     By  God  and  my  country. 

Clerk.  What  sayest  thbu,  George  Phillips, 
irt  tkoo  gailty,  &ic, 

Pkillips.  1  am  Guilty  in  bearing  and  not 
4iiGorenng  of  it. 


Clerk.  Art  thou  guilty  of  (his  Ilit;h-Treai>0Q. 
whereof  thou  staiidcst  indicteil  ? 

FliUlips,  I  am  Guilty,  but  not  in  manner 
and  f(»nn  as  I  stand  indicted ;  I  have  heard  the 
'words  as  I  ^a\e  formerly  confessed  to  sir  Ri- 
chard Brown :  Not  Guilty,  as  to  the  manner 
and  form. 

Clerk.    How  wilt  thou  be  tried } 

PhUUpt,     By  God  and  lay  country. 

CUrk.  How  sayest  thou,  Francis  Stubbs,  art 
thou  guilty,.&c. 

Stubhs,    Not  Gailty. 

Clerk.    How  wilt  thou  be  tried  ? 
'    Stubbi.    By  God  and  my  country. 

Clerk.  What  sayest  thou,  James  Hind,  art 
thou  guilty,  &c. 

Hind  kneeling  down,  and  discovering  mach 
penitcncy,  answered,  I  am  Guilty,  and  humbly 
bejc  mercy  of  bis  majesty, 

Court.    Record  his  confession. 

Clerk.  How  sayest  thou,  John  Sellers  ;  art 
thon  euilty,  6cc. 

Sellere,"  Not  Guilty. 

CUrk.     How  wilt  thou  be  tried  ? 

SelUrt.     By  God  and  the  coiintry. 

Clerk.  How  sayest  thou,  Nathaniel  Gibbs  ; 
art  thou  guilty,  &c. 

Gibln.    Not  Guilty. 

Clerk.    How  wilt  thou  be  tried  ? 

Gibbs,    By  God  and  the  country. 

Court.    Carry  up  Hind  to  the  gaol. 

And  the  rest  standing  at  the  bar,  silence  was 
commanded. 

Clerk.  Thomas  Tonge,  George  Phillips, 
Francis  Stubbs,  John  Sellers,  and  Nathaniel 
Gibbs ;  you  the  prisoners  that  were  labt  called 
to  the  bar,  those  men  that  you  shall  heqir  called 
are  to  pass  upon  trial  for  your  several  lives  and 
deaths:  if  you  or  any  of  yon  will  challenge 
them  or  any  of  them,  you  must  challenge  them 
when  ihey  coine  to  the  book  to  be  sworn,  be- 
fore they  be  sworn. 

Edmond  Butler. 

Tonge.  I  chalien^  him.  [But  afterwards 
admitted  him.] 

Clerk,  Edmond  Butler,  Clement  Punge, 
George  Dixon,  Sfimuel  Paine,  John  Bagnal, 
John  Gourney,  William  Gnrler,  Ralph  Silver- 
ton,  William  Dudley,  Joseph  Drake,  Jolui 
Peake,  and  Robert  Morrice,  were  severally 
sworn  in  this  manner :  Lay  your  hand  on  the 
book,  look  upon  the  prisoner ;  You  shall  well 
and  truly  try,  and  true  deliverance  make  be- 
tween our  sovereign  lord  the  king  and  \Mq  pri- 
soners at  the  bar,  whom  you  shall  have  in 
charge,  according  to  your  evidence.  So  help 
you  God. 

Clerk.  Count  these,  crier,  Edmond  But- 
ler; Crier.  One.  Cleiuxjni  Punge,  two,  &c. 
Twelve  good  men  and  true,  stand  together  and 
hear  your  evidence. 

Clerk,    Crier,  make  proclamation. 

Crier.  O  Yes !  If  any  one  can  inform 
my  lords  the  king's  justices,  the  king's  ser* 
jeants,  or  the  king's  attorney,  before  this,  in- 
quest be  taVen^  let  them  come  forth,  and  they 
shall  be  heard ;  fur  now  the  prisoners  stand  at* 
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Uie  bar  upon  their  deliverance :  and  ail  others 
that  are  bound  by  recognizance  to  give  evidence 
Against  any  of  ihe  prisoners  at  the  bar,  come 
forth  and  give  evidence,  or  else  you  forfeit  your 
recognizance.  And  all  manner  of  persons  that 
were  summoned  upon  the  jury,  and  have  not 
yet  been  sworn ;  they  are  discharged,  and  may 
depart  the  court. 

Clerk,  Tlio.  Tonge,  hold  up  thy  hand ; 
[and  so  to  the  rest  of  them  at  the  bar.]  You 
of  the  Jury,  look  upon  the  prisoners,  and 
hearken  to  their  cause ;  you  shall  understand 
that  they  stand  indicted  in  London  by  the 
names  of  Tho.  Tonge,  late  of,  ^c.  [and  so  in 
the  Indictment  aforementioned]  who  together 
with  Jameb  Ilind,  who  stands  convicted  by  his 
own  confession,  and  the  rest  also  utoremen- 
tiontrd :  [and  so  reads  the  indictment  again.] 
Upon  which  Indictment  they  luive  been  ar-y 
ratgned,  and  thereunto  have  severally  pleaded, 
Not  Guilty;  and  for  their  trial  have  put  them- 
selves upon  God  and  the  country,  which  coun- 
try you  are :  Your  charge  is  to  enquire  whether 
thev  be  guilty  of  the  High  Treason  in  manner 
and  form,  as  thev  stand  indicted,  or  Not  Guilty ; 
if  you  find  that  they,  or  any  of  them  are  guilty, 
you  shall  inquire  what  goods  and  chattels,  lands 
nnd  tenements,  they  oc  any  of  them  had  at  the 
time  of  committing  ihe  said  treasons,  or  at  any 
time  sithence ;  if  you  find  that  they  are  not 
guilty,  you  shall  inquire  whether  they  or  any 
of  them  did  flee  for  it;  if  you  find  that  they 
fled  for  it,  you  shall  inquire  of  their  goods, 
chattels,  &c.  as  if  yon  had  found  them  guilty ; 
if  you  find  that  they  were  not  guilty,  nor  that 
they  did  flee,  say  so,  and  no  more,  and  bear 
your  evidence. 

Sir  Edward  Turner,  May  it  please  your  lord- 
ships, and  you  gentlemen  that,  are  Bworn  of  this 
jury,  the  five  prisoners  at  the  bar,  by  the  name 
of  T.  Tonge,  G.  Phillips,  F.Stubbs,  J.  Sellers, 
and  N.  Gibbs,  do  stand  indicted^  for  tW  they 
as  ialse  traitors,  together  With  'several  other 
persons  mentioned  in  the  Indictment,  the  31st 
of  October  last,  did,  in  the  patish  of  St. 
jyiichaers  in  the  ward  of  Cornhill,  London, 
assemble  and  meet  together,«ponsuU,  contrive, 
and  design  to  levy  war  against  the  king,  to 
subvert  and  cliange  the  government  as  it  is 
now  established,  to  depose  and  kill  the  king : 
and  in  order  to  efifect  this,  they  did  likewise 
then  and  tliere  agree  and  design  to  seize  and 
take  in  their  hands  the  king's  royal  palace  call- 
ed Whitehall,  where  the  king  resides.  Por  this 
they  have  been  indicted,  arraigned,  and  all 
tliese  five  htive  severally  pleaded  not  guilty : 
if  we  prove  them  guilty,  you  must  find  them  so. 

Serjeant  Maymtrd.  Uentleroen  of  the  jury, 
Tou  have  heard  the  Indictment  read,  you  have 
beard  the  suhstance  of  it  opened,  it  is  short 
in  words,  but  of  as  high  consequence  at  any 
thing  can  bo.  I  shall  open  the  particulara  of 
that  £lvidence,  that  we  conceive  will  be  made 
|{pod  by  tiie  oaths  of  Witnesses  .to  be  produced 
10  you.  You  sea  here  what  the  Indictment  is  i 
I  shall  insist  upon  these  particulars,  wiiich  I 
ahail  open  aad  make  good  to  you ;  fint,  what 


was  their  design :  next,  what  was  their  meant 
of  accomplishment,  what  encouragements  they 
used  one  to  another,  and  what  colours  they 
put  upon  this  wicked  action.  For  the  first, 
gentlemen,  I  shall  begin  at  tiie  Ikigiiest,  higher 
no  man  can  go  in  this  world,  that  is,  to  design 
and  compass,  to  contrive  to  put  the.  king 
himself  to  death,  to  seize  his  person ;  some. of 
them  called  it  securing,  you  know  the  £nglish 
of  that,  a  king  secuted.  We  will  go  furUier, 
for  we  shall  prove  to  you  tlie  person  ttiat  with 
his  own  wicked  .hand  undertook  the  slaughter 
and  murder  of  the  king  :  he  did  contrive  how 
he  iniglit  do  it,  sometimes  when  the  king  wls 
performing  an  oihce  of  piety  to  visit  his  mother, 
other  times  when  he  should  recreate  hinueJf 
by  hunting :  higher  than  this  they  could  not 
go,  and  this  they  coloured  over  with  religion. 
This  merciful  kingthat  had  pardoned  Ids  people 
beyond  tiwir  own  desires,  and  contented  to 
do  it;  this  king  they  would  murder.  Had 
there  been  no  more,  it  had  been  exceeding 
heinous;  but  they  went  further,  their  malice 
rested  .not  upon  his  person,  but  the  family, 
the  noble  and  excellent  duke  of  York  it  designed 
to  be  secured  likewise,  and  used  like  his 
brother:  not  they  only,  they  went  further, 
the  nhole  nobility  was  in  design  ;  not  gen- 
tlemen, that  every  one  of  these  before  you  oi>ed 
these  expressions,  but  they  and  their  oOknplices, 
sqme  one  and .  some  another  expression  :  buc 
all  joined  in  this,  to  destroy  the  king  and  his 
family,  root  and  branch,  that  was  their  ex- 
pression. King,  his  family,  nobility,  nav,  go 
down  to  the  gentry,  and  it  ceased  not  there, 
^they  go  to  the  ckii^,  as  one  of  the^prisoners  at 
the  bar  (as  you  will  hear)  did  express  himself, 
I  think  it  was '  Stubbs,  That  there  should  be 
never  a  lawn  sleeve,  never  a  sursingler  sbould 
have  a  hole  to  bide  his  head  in. 

Slubbs,  I  never  opened  my  mouth  to  that 
purpose. 

Serj.  Maynard,  lliat  will  be  lefb  to  proof: 
I  undertake  not  of  myself  to  prove  this,  but  to 
open  it,  lee  tlie  witnesses  speak.  In  discourse 
seme  went  further  (han  that,  whosoever  woold 
not  join  with  them  m  their  Resign  (it  was  one 
Strange)  was  an  enemy ;  and  thereupon  one 
Cole,^  who  is  gone,  deserted  them,  thou^  he 
was  contented  to  have  the  king  murdered,  tlie 
nation  ruined,  yet  would  not  agree  in  that 
principle.  To  accomplish  this,  we  shall  prove 
tp  you  diey  did  treat  of  levying  a  war,  that 
among  themselves  it  was  given  out  that  arms 
were  provided,  some  delivered ;  and  their  de- 
signs to  raise  money,  seizing  all  the  Treasury  at 
White- hall^  Worcestei^house,  aiMi  the  Cham- 
ber of  London ;  to  seize  the  person  of  the  noble 
duke  of  Albemarle,  and>  all  aboa^  him,  and 
quarter  to  be  given  to  none;  that  was  their 
expression.  Thev  did  give  out  among  them- 
selves (for  a  while  there  was  tome  difference 
among  these  foxes,  whose  .tails  were  tied  toge* 
gether,  and  had  fire  in  them),  and  Tonge  told 
^em,  as  we  shall  prove,  that  all  parties  were 
now  agreed  and  would  join ;  they  bad  framed 
declarations  to  justify  their  procemagii  framed 
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papen  to  raise  a  mutiny  among  the  mariners, 
•Dd   enoonraged   them    to   joiii   with    tliero, 
tbi  wiJI  be  pfoved.    For  their  means,  Phillips 
at  the  bar  undertakes  to  procure  the  Word 
tittt  the  guard   in  the  city  had,  so  to  betray 
d»B.    Tliere  was  a  design  made  for  seizing  the 
I«wer,  several  men  appointed  for  that  purpose, 
tbey  and  their  comphces  were  to  come  there 
mkk  papers   in  their  bands,  as  if  they  were 
amriaers  and  had  accounts  to  make  op,  these 
were  to  go  up  to  those  that  tet  there  |o  Inish 
accounts.      To    encourage    themselves,    they 
gave  out  that  they  had  dealt  with  the  soldiers  at 
Windsor,  and  secured  that  castle ;  if  this  be 
proved  to  you,  there  can  nothing  be  higher. 
There  was  this  one  pretence,  it  was  given  out, 
and  perf:hanoe  the  rumours  of  the  city  are  come 
ID  your  ears,  that  tiiey  had  designed  a  day  fbr 
the  execution  of  this  mischief;  several  days 
■tere    appointed,   one  on   the  Lord -Mayor's 
^y,  another  on  Allhallows  eve.    They  gave 
oat  by  a  feigned  letter,  that  there  would  be  a 
tassaacrc  by  the  French  and  Papists,  of  the 
Protestants  ;  this  was  to '  raise  a  lear  and  dis- 
content amon^  the  nation  to  induce  them  to 
join  when  this  design   should  be  attempted. 
Gentlemen  of  the  jury,  had  they  gone  on  in  this 
wicked  purpose,  having  possessed  the  people 
with  these  fears,  who  could  have  told  how  to 
behave   himself?   And  it  seems  strange  and 
wonderful,  especially  looking  upon  the  persons, 
■KB  of  little  consideration,  despicable  men, 
and  who  live  nnder  the  mercies  of  so  good  a 
sovcreigfl,  that  they  should  take  such  a  design 
IS  their  hearts,  and  undertake  the  performance. 
Though  the  spear  hath  not  entered  into  the 
sides  of  our  sovereign,  yet  it  must  needs  crown 
his  head  with  abundance  of  thorns,  that  such 
people  should  be  so  desperately  wicked.    But 
we  shall  call  our  witnesses,  and  when  you  have 
heard  this  proved,  we  cannot  be  so  uncharita- 
hie  to  think  you  shall  need  any  further  aggra- 
vation, or  doubt  of  your  giving  9  verdict  against 
sach  miscreants  as  these  are. 

MUftnfy'General,  (sir  Jeoffrey  Palmer). 
Hiese  few  prisoners  at  the  bar  were  not  all  who 
were  in  this  contrivance,  though  we  have  not 
all  their  naunes;  but  in  the  Evidence  you- will 
hear,  there  was  a  oomicil  of  forty,  and  then  of 
sii,  but  none  discovered.  These  six  acted  and 
iofosed  into  these  and  divers  others  what  they 
intended,  and  then  broke  op,  and  gave  out  ail 
was  ready,  and  would  be  done  on  such  a  day. 
We  shall  not  trouble  the  Jury  with  giving  evi* 
denoe  particularly  against  these  men,  they  are 
joiacd  and  knit  together  w  one  cause.  But 
hear  the  evidence. 

WUliam  Hilig  Edward  Riggs,  and  oiie  Bradley 

were  sworn. 

CmtHMtl,  Mr.  Hill,  speak  your  knowledge 
ia  this  business,  to  my  Lords  and  the  Jury. 

UUL  May  it  please  your  lordships,  about 
the  middle  of  October  last,  I  met  John  Baker, 
eae  tJiac  10  iiow  indicted,  he  was  a  captain  for- 
Bcrly  called;  I  met  him  in  Cheapside :  he 
me  (a&ef  ft  «alatBtk>n)  invites  me  to 


drink  with  him ;  I  went  into  a  house  with  him. 
When  1  was  with  him,  he  began  to  ask  me 
what  news  there  was  in  the  country ;  I  told 
him  I  hod  a  httle  to  inform  him.  He  told  me, 
if  I  would  stay  a  while  he  would  tell  me  some. 
I  Asked  him  of-  what  nature  ?  Says  he.  Not 
long  ago  tlie  king  went,  a  hunting,  sent  some 
stags  to  sir  John  Robinson,  now  tl^  lord 
mayor,  and  went  but  with  a  small  guard,  and 
1  could  have  been  one  of  the  twenty  that 
would  have  slain  that  ^  outlandish  dog.  Then 
said  T,  Mr.  Baker,  that's  nothing  to  me ;  but 
what  other  news. have  you  ?  Says  he,  I  know 
thou  arttight,  and  I  know  your  father;  there 
is  something  on  foot  in  the  city,  and  if  you 
will  meet  to  morrow,  I  will  bring  some  persons 
to  you  that  will  give  you  •  information.  Sir, 
said  J,  (understanding  it  of  dangerous  conse- 
quence, and  willing  to  get  it  out,)  I  will  meet 
you :  and  we  agreed  to  meet  the  next  morn- 
mg.  That  morning  three  persons  came  early 
to  my  quarters,  Hill  the  cloth-drawer,  Mr. 
Bradley,  and  this  Mr.  Riggs;  he  apppinted 
them  to  meet  him  there,  but  failing  himself, 
thev  being  strangers  said  nothing  to  me  then, 
and  so  I  departed,  aud  left  them  a  drinking. 
The  morrow  after,  lie  himself  came  to  my 
lodgings,  fetches  me  out  of  my  bed,  and  tells 
me  he  had  appointed  some  persons  on  the  Ex- 
change to  give  me  an  account.  I  went  with 
him  thither,  and  there  we  met  with  some  per- 
sons that  were  his  acquaintance;  and  from 
thence  we  went  to  the  Ship  in  Leadenhall 
street ;  and  among  us  was  Hiud,  that  confessed 
himself  guilty :  and  there  the  liusiness  was 
fully  discoursed  of,  what  their  intention  was, 
that  all  interests  were  agreed,  Fifth  Monarchy 
Men,  Anabaptists,  Independents,  and  Fighting 
Quakers;  and  the  congregational  churches 
were  consenting,  and  were  resolved  to  endea- 
vour their  deliverance  from  adversaries  at 
Whitehall:  many  passages  more.  On  the 
morrow  after,  we  met  again,  and  there  met 
with  us  Hind,  and  Brown,  and  Baker.  These 
we  were  acquainted  of  their  magazines  and 
arms  provided,  and  about  their  correspondence 
in  the  several  counties,  that  tliey  were  sure  of 
Windsor  Castle,  that  the  head  gupner  and  Ser- 
jeant there  were  privy.  We  had  information 
concerning  this  Toage,  as  an  active  person  in 
this  design ;  I  studied  to  know  this  Tonge,  and 
I  was  brought  to  him  at  ibis  house ;  and  there 
I  met  one  Ward,  Stubbs,  and  Hind,  and  some 
others,  and  there  we  had  discourse  concerning 
the  business.  Tonge  told  us  something  of  the 
business  of  Wihdsor  Castle,  and  proposed 
somediing  in  refennce  to  the  taking  the  Tower^ 
what  arms  and  man  they  had  for  this  design. 
We  met  many  times  at  the  Ship,  that  Gtm 
we  met  at  Bridewell-dock,  and  there  was 
Stubbs  and  one  Beazlev  with  me;  there  we 
waited  for  a  brother  of  this  Gibbs,  to  give  us 
intelligence  when  the  day  of  the  insnrrection 
would  be ;  we  waited  not  long,  but  in  came 
his  brother,  and  two  persons  more,  oae  Tho- 
mas)  a  bridler  or  bit-maker  in  Shoe^lane,  add 
another  person  in  a  tumdsome  garb  came 
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along  with  him:  liis  brother  was  somewhat 
^  sh^  (becauM  I  was  a  stranger)  to  speak  aoj 
thing,  but  calls  for  this  Gibbs  and  Stubbs,  and 
had  some  private  discourse  with  them,  and 
away  departed :  After  tbey  were  gone,  we 
desired  to  know  the  intelligence ;  tliey  told  us 
that  the  Council  of  Six  was  broken  up,  ail  bu- 
siness was  settled^  Ludlow  was  commander  in 
chief,  and  AllhaHows-ove  was  the  time,  that 
horse  and  arms  were  provided.  For  Phillips ; 
that  day  that  the  meetings  were  intercepted; 
that  the  Trained  bands  did  surprize  tUemy  that 
day  this  gentleman  and  I  (pomiing  to  Riggs) 
came  to  the  main-guard  at  the  Exchange; 
where  Serjeant  Phillips  was  with  a  buff  coat 
and  a  halbert ;  and  this  gentleman  (meaning 
Riggs)  saluted  him,  and  thanked  him  for  his 
service  in  sending  down  notice  to  the  meeting 
to  be  gone,  for  he  was  coming  with  tlie  Trained 
bands  to  surprize  them.  He  asked  him,  what 
was  the  occasion  of  the  bustle :  says  he,  they 
say 

Chief  Juttice,  (Sir  Robert  Forster.)  Who  is 
that  he  ? 

Hill,  That  Phillips  said,  <  They  say  they 
were  up  in  the  West ;  and  if  they  were  not,  I 
would  they  were,  and  here  too,  for  a  few  would 
do  the  work.'  Upon  the  Monday  after,  we 
met  him  near  the  Exchange;  and  so  likewise 
Riggs  thanked  him  for  his  service,  and  then  be 
(Phillips)  promised  his  further  service  when  the 
time  of  the  insurrection  would  be. — For  Sel- 
lers, I  was  by  agreement  to  have  thirty  arms 
delivered. me,  and  I  was  very  pressing  to  have 
the  anus  out  of  the  magazine.  Sdlers  met 
with  this  gentleman  (Riggs,)  and  he  urging  Sel- 
lers about  the  arms  Sellers  told  him  that  they 
were  all  delivered  out  the  night  before,  about 
5  or  600 ;  and  that  forty  df  their  friends  went 
away  without  arms,  but  that  within  two  or 
tbree  days  there  would  be  more  laid  in. 

Solicitor-General.  (Sir  Heneage  Finch,) 
Mr.  Hill,  I  will  ask  you  one  question  (with  my 
Lords  favour)  I  as  you  have  given  a  general 
account,  I  will  keep  you  to  one  particular  per- 
8on>  Tonge  :  Did  Tonge,  in  any  discourse  with 
you,  tell  you  of  one  Strange  ihat  was  gone  into 
the  country.  » 

HUL  One  night  he  told  us  he  had  spoke 
with  Strange :  that  he  was  gone  into  the  coun- 
try, and  would  come  back  to  morrow,  and  then 
we  .should  have  more  intelligence. 

Sol,  Gen,  What  concerning  the  Tower  aud 
Windsor  Castle  ? 

Hiil.  He  talked  of  the  good  service  that  he 
had  done  in  being  at  Windsor  Castle,  with  the 
Serjeant  and  gunner,  for  the  securiug  of  that 
Castle ;  that  near  five  hundred  of  their  friends 
wefe  in  and  about  Windsor,  ready  to  assist  for 
surprising  that  Castle. 

Cof<r/.  Who  told  you  this? 

HilL  Tonge  told  me  himself,  that  he  was  in- 
strumental in  it. 

Sol,  Gen,  Did  he  tell  you  any  thing  of  the 
Tower  ? 

Hill,  Only  he  said,  it  Was  fit  some  care 
should  be takeo  to  suiprizethe Tower  at  the  time. 


Sol.  Gen.    Any  thing  of  Alhallowfr-Eve? 

Hill,  He  did  not  fix.  the  very  instant 
time,  bat  said,  he  look'd  for  intelligence  from 
Strange. 

Att,  Gen.  What  day  of  the  month  was  that  ? 

HilL    I  cannot  remember, the  very  day. 

Serj.  May  Hard.  What  did  he  say  cuncenir 
ing  declarations  ? 

Hill,  Tlie  declaration  .was  read,  Scubb9 
acquainted  us,  against  Popery,  and  Monopo- 
lies, for  liberty  of  conscience,  and  a  free  Com- 
monwealth. 

Sol.  Gen,  Any  thing  of  the  Popish  mas- 
sacre ?  ^ 

Hill,  Yes,  I  had  this  paper  of  them,  a  copy 
of  a  letter. 

C  Justice.  How  many  copies  of  that  lett^ 
were  to  be  dispersed  in  the  city  ? 

Hill.  About  five  thousand. 

Att,  Gen.  These  things  were  to  be  disper- 
sed, to  possess  the  people  that  the  papists  about 
that  time  would  massacre  the  protestants,  that 
so  they  might  draw  all  against  that  party  to 
join  with  them  :  a  brave  colour,  when  in  truth 
th^rewas  no  such  thing,  but  only  ito  carry  on 
their  design  of  killing  the  king,  and  altering  the 
government. 

The  Letter  was  pead  by  the  Clerk,  and  fol- 
lows, in  hi$  verbis. 

*  Sir ;  Out  of  the  respect  which  I  bear  to 

*  you  in  particular,  and  to  the  Prot^tant  party 
'  iif  general,  I  give  you  notice  of  this  passage  ; 

*  About  a  fortnight  since,  a  woman,  which  you 
<  D^ust  be  ignorant  where,  who  had  it   from  a 

*  correspondent  of  the  papists,  that  they  intend 
'  to  make  use  of  their  army  (which  all  toe  world 
'  sees  they  have  provided),  against  Alhallows- 
'  Eve  next;  it  was  thought  good  therefore,  in 
'  as  prudent  way  as  may  be,  to  give  notice  to 
'  our  friends  in  remote  parts,  that  they  may  do 

*  what  piety  to  God,  loyalty  to  their  prince, 
'  love  to  their  country,  and  self  preservation 
'  should  direct  them.    Sir,  I  caU  the  eternal 

*  God  to  witness,  that  this  is  not  to  trepan,  to 

*  put  a  trick  upon  you,  but  a  sober  truth  ;  and 
'  also  communicated  to  a  justice  of  the  peace, 
^and  by  him  to  the  privy-council:  And  what 
'  the  issue  of  it  is,  I  have  not  heard;  I  hope 
'  yoD  will  inquire  and  tell  us.' 

<  From  Yexford  in  Suffolk  Octob.  31. 1662.' 

Serj.  Keeling.  Do  you  (Mr.  Hill)  remem- 
ber any  discourse  of  the  vfpy  of  taking  White- 
hall ?    Name  who  were  there,  and  who  spoke. 

Hill'  There  was  Hind  and  one  captain 
Browne,  a  shoe  maker  in  the  Strand,  and  some 
other  persons. 

Counsel.  Was  Stubbs  there. 

Hill.  Not  at  this  discourse:  but  we  talked 
of  taking  Whitehall  at  Stubbs's  houBe,{when]  a 
sea  captain  was  there,  that  was  to  go  to  Su- 
rinam, and  Stubbs  invited  him  t6  stay  at  home 
to  assist  them  ;  who  was  to  come  down  with  a 
party  by  Charing-Cioss,  and  another  party  to 
come  up  bv  the  Cock- Pit,  and  to  kill  my  lord 
Duke  of  Albermarle,  and  to  slay  sir  Hd.  Browne 
in  the  city,  and  the  party  in  the  city  to  keep  a 
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amm  beatiiig,  &c.     And  Tonga  said,  That 
theu*  loun  care  must  be  to  keep  down  sir  Ri- 
ckrd  Browne  and  the  train  bands,  or  elie  thej 
tJK>iiid  never  be  able  to  stand. 
OmmsiL  What  concerning  the  Privjt-garden 

WIT? 

mil.  Thej  discoursed  concerninjg  the  get- 
hag  down  the  door  and  the*  wail,  and  so  g^t 
tfe sooner  to  Whitehall. 

Counsel.  What  was  Stubbs*s  opinion  at  that 
cammunjcation  ? 

HfU.  His  Mras  at  Blackfriers,  the  last  Tues- 
iij  ni^ht  before  they  were  taken,  this  Stubbs, 
Tkomasand  Gibbs. 
Own.  Which  Gibbs? 

BiU.  This  black  Gibbs  at  the  Bar:  They 
rfacooT«ed  that  they  would  be  sure  to  make  fin 
tad  of  KingSy  Princes  and  Dukes,  thit  they 
■%fat  have  a  Free  State,  and  be  troubled  no 
■lore  with  any  such  kind  of  persons,  neither  the 
Lawn-Sleeves  nor  Sursioglers. 

Counsel,   Do    you    remember  that  Stubbs 
nrooosed  any  other  way  to  Whitehall  ? 
HUL  No,  Sir. 

Serj.  Maynard,  Did  they  say  what  number 
«as  provided,  10,  or  20,000  ? 

HUL  Stubbs  assured  iis,  that  there  was  a 
freat  party  in  East-Smitbfield  right  for  the 
work,  and  had  their  arms. 

C<nt9$el.  What  employment  had  Sellers  about 
delivering  the  Arms? 

HiU,  He  said,  the  Arms  were  delivered  at 
Cratchedfriers,  about  600 ;    and  that    40]  of 
tfaetr  friends  went  away  last  night  for  lack  of 
Anas;  that  within   two  or  three  days  there 
wookl  be  more. 
Comnsei.  Did  he  name  a  Mngazine  ? 
Hill.  Yes,  the  Magazine  in  Crutchedfriars. 
Coumul.  Did  you  know  any  thing  touching 
the  discovery  of  the  Word,  and  by  whom  } 

HiU.  No  Sir:  but  I  understood  that  Tonge 
was  ttvored  by  Phillips,  that  Phillips  would  get 
him  the  Word  that  very  night  that  they  intend- 
ed the  Insorrection. 

Cmpuel,  What  was  propounded,  if  they  had 
taken  the  king,  what  would  they  do  P 

HilL  He  should  have  the  same  quarter  as 
LodJow  was  to  have. 
Court .  Who  said  that?  - 
HUl.  Stubbs,  and  Gibbs,  and  Tonge. 
CottmeL  ThaVs  three  of  the  Prisoners  at  the 
Bar :  Lord  have  mercy  upon  m  ! 

CaarL  Were  you  not  acquainted  of  a  Coun- 
cil of  Six? 

Hill,  Yes,  they  named  several  at  a  venture, 
but  they  believed  s6me  of  them  were  of  the 
Bx :  That  they  met  not  twice  in  a  place,  soroe- 
tiaes  here,  and  some  times  in  another  place. 
CouHUil.  Who  did  they  name  ? 
EilL  Colonel  Danters,  Phillips,  Nye  the 
Ifioister,  Lockyer,  and  one  Cole  of  Sonthaoip- 
too,  that  these  five  were  part  of  the  six. 

ConueL  What  discourse  touching  the  dis- 
tance of  place  where  they  engaged  any  ? 
Riil.  Forty  niile§  about  the  towo, 
CeunseL  Did  Tonge  tell  you  that  Strange 
bad  lodged  any  horse? 


Hill.  He  said,  he  had  taken  out  the  horse  that 
were  provided  for  a  time :  but  Gibbs  and  Stubbs 
at  Black  friers  assured  us  of  the  horse  coming 
into  the  town  the  night  before. 

Counsel.  Did  Tonge  tell  you  of  any  Back, 
Breasts,  Blunderbusses  ? 

Hill,  Not  he.  Sir.  It  was  talked  of  that  night 
at  the  Black  friars. 

Counsel.  What  did  you  hear  concerning 
sending  into  Dorsetshire,  to  spread  rumours 
there  ?  ' 

aHL  Timt  they  had  four  hundred  of  their 
friends  there,  that  they  were  sure  of,  and  seve- 
ral cases  of  pistols  were  sent  down  by  the  car- 
rier. 

Court.  Who  said  that  ? 

Hill.  I  know  not  what  particular  person, 
but  at  that  meeting,  and  in  thsu  company. 

Counsel.  Who  was  present  ? 

Hill.  Gibbs  and  Stubbs. 

Counsel.  None  of  the  rest  ?  Was  Tonge  or 
Phillips  there  ? 

Hill.  No,  Sir. 

Counsel.  Did  you  hear  of  any  other  coun- 
try, either  in  Kent,  or  Worcestershire,  or  Der- 
by, or  Leicestershire  ? 

HilL  Tonge  informed  us  of  the  faithfulness 
of  Col.  Kendrick  in  Kent,  to  bring  him  som* 
Arms. 

Court.  If  the  prisoners  will  ask  him  any 
questions,  they  may. 

Sellers.  Friends  all  that  are  here  present,  I 
did  ever  abhor  such  an  action.  Ask  him  whe^ 
ther  he  did  hear  me  speak  those  words,  that  I 
should  say,  '  That  there  was  arms  delivered 
'  out,  and  that  forty  went  away  lacking,  and  in 
*  one  or  two  days  there  would  be  more  :'  which 
words  I  never  did  speak  in  my  life,  or  any  such 
thing,  only  what  I  heard  from  Wapshot,  as 
Wapshot  declared  to  my  Lord  Mayor  he  told 
me,  to  whom  I  appeal.  It  is  true,  meeting 
with  that  ^ynpshot,  says  he.  *  We  hear  there 
will  be  a  rising,  and  there  are  some  Anns  de- 
liyered  out.'  Said  I,  *  I  would  advise  yon  to 
have  a  care  of  such  a  business. 

Sir  Orlando  Bridgman.  I  would  not  inter- 
rupt you,  you  will  be  admitted  to  make  your 
defence  afterwards ;  but  if  you  will>  ask  him 
any  ouestion. 

Sellers.  My  lord,  I  shall  eome  to  thac: 
Wapshot  told  me  there  were  arms  delivered,  bat 
^rtber  told  me,  lie  knew  not  of  the  certainty 
of  these  things ;  that  at  niefat  he  should  go  to 
a  house  where  he  should  Know.  I  bid  him 
have  a  care.  At  night,  as  I  was  pusing  along, 
I  met  Riggs  at  Stubbs's  door;  ne  asked  me. 
What  news  at  Lendon  ?  I  said,  I  was  told 
there  would  be  a  rising,  and  that  arms  wera 
delivered.  Is  there,  says  he?  Said  I,  I  do  not 
beliere  it^  but  I  shall  know  certainly  to-mor- 
row. I  did  call  the  next  morning,  and  asked^ 
Is  the  story  true?  No,  says  he,  I  was  there, 
and  there  was  no  arms :  that  was,  ail  that  I 
know  of  the  business.  Friend,  did  I  tell  you 
any  such  thing?     . 

Counsel.  Tell  him^  and  upon  what  occa- 
sion. 
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Hill.  Upon  occasion  of  Riga's  asking  him 
for  SO  arms  for  me>  (this  upon  the  Exchange) 
Sellers  took  him  a  little  aside,  and  told  him, 
they  were  all  delivered  out,  that  40  wenl  away 
.  lacking,  that  more  would  be  there  within  3  or 
3  days. 

Sellers.  That  whicK  I  said  to  Riggs,  was  tlie 
message  I  received  from  Wapshot ;  but'  that  I 
cuiqutred,  and  there  was  no  arms  there;  so 
that  it  was  but  ^a  fallacy :  for  I  advised  him 
ifot  to  meddle  with  any  such  thing.  Mr. 
Iliil  never  saw  my  face,  till  I  was  apprehended 
upon  the  Exchange  and  brought  before  sir 
Richard  Browne. 

HiU.  1  saw  him  upon  the  Exchange  with 
this  man,  (Riggs.) 

Ctfuntel.  Did  -he  say  that  any  arms  were 
delivered  before,  and  what  number. 

HilL    About  5  or  600. 

Sellers,    He  never  heard  me  speak  a  word. 

Couruel,  How  long  before  he  was  appre- 
hended? 

Hill.    Never  but  that  time  with  R*ggs  upon 
the  Exchange,  aboyt  9  days  before  his  appre- 
hension ;  and  he  confessed  upon  his  examina- 
/    tion,  That  he  did  see  me  with  Riggs. 

Court,  Have  yoo,  or  any  other  the  prison- 
ers, any  questions  more  ? 

Sellers,  I  have  more:  Whether  he  will 
positively  affirm  that  he  spake  with  me  upon 
the  Exchange  ? 

Hill,  No.  Sir,  you  answered  the  question 
to  Riggs. 

Counsel.  .  You  heard  the  answer  ? 

Hill,    Yes,  sir. 

Sellers,    May  be  at  the  second  hand. 

Counsel.  Did  you  hear  the  prisoner  an- 
swer it,  or  had  you  it  at  the  second  hand? 

Hill,  I  heard  it  from  Sellers  himself,  an- 
swering Rig^. ' 

Sellers.    Did  you  hear  me  ? 

HUl.    Yes,  to  Mr.  Riggs. 

Sol,  Gen,  He  swears  it,  and  you  wonder 
at  it,  and  so  we  do  all. 

Sellers,    Who  was  there  then  ? 

Hill.  It  was  upon  the  Exchange,  when  al- 
most full. 

Sellers. '  What  day  of  the  moath  ? 

Hill.    1  cannot  remember  the  day. 

Sellers,  1  do  declare  before  this  honourable 
bench,  gentlemen  of  the  Jury,  and  this  great 
auditory.  That  I  never  saw  this  man*s  face  till 
I  was  apprehended.  That  which  I  told  Mr. 
RiggSt  was  what  I  heard  Wapshot  say.  I  never 
till  then  saw  this  man's  face,  nor  exchanged 
one  word  with  him ;  whereas  he  says,  he  beard 
me.  I  do  not  believe  Mr.  Riggs  saw  him  near 
me,  when  I  gave  him  the  answer. 

Hill.  Seeing  he  doth  invalidate  my  testi- 
inony,  Mr..  Adjutant  Carent  took  him  upon 
the  Exchaoge,  I  shewe<l  him  the  person ;  and 
therefore  certainly  I  must  see  him  before. 

Sellers,  It  was  not  he,  but  the  other  in  the 
white  cloaihs,  that  came  and  took  me,  that 
knew  me. 

Court,  Will  any  of  the  rat  ask  him  any 
question? 


Sellers,  Here  is  that  that,  I  am  accused  of. 
That  I  delivered  arms,  which  is  altogether 
false :  my  Lord  Mayor  can  bear  witness,  Wap* 
shot  confessed  he  told  me  such  a  thing.  I  did 
ever  abator  any  such  thing ;  I  was  always 
serviceable  to  his  majesty  upon  all  occasions,' 
and  all  times :  iny  neighbours  can  witness  my 
civil  conversation. 

Court.  Have  you  any  thing  more  to  ask 
him? 

Sellers.  I  would  fain  know  whether  the 
bench  and  Jury  are  satisfied  with  this  evi- 
dence. ' 

Court,  That  you  will  hear  anon:  What 
else  will  you  ask  him  ? 

,Stubbs.  That  he  accuses  me,  you  have  all 
heard  :  I  do  in  t'be  presence  of  God,  and  -this 
honourable  bench,  and  the  Jury,  deny  ii;  for  it 
is  very  false,  and  believe  none  will  verify  the 
same  upon  oath. 

Court,    Have-  vou  any  question  ? 

Gibbs.  We  all  stand  in  the  presence  of 
God ;  and  I  am  very  conscientious  of  what  F 
say  and  do  :  I  must.((ive  account  of  all  thioga 
before  the  Lord.  This  gentleman,  Mr.  HiOy 
has  asserted  concerning  me,  That  I  should  d^ 
liver  divers  cases  of  pistols,  as  knowing  the  de- 
livery of  them :  ?f  Mr.  Hill,  who  stands  like* 
wise  in  the  presence  of  God,  can  produce  any 
man  to  prove,  that  I  delivered  t^  any  man  any 
pistols,  or  that  any  were  so  delivered  by  my 
order,  or  that  I  conveyed  or  sent  them  away 
into  the  country;  do  this  in  the  sight  of  the 
the  Lord  and  lus  own  cunscieuce,  I  expect  not 
mercy.  But  I.  would  have  him  spe&k  no  more 
of  me,  bat  what  he  knows  of  me,  or  by  me  ;• 
whether  he  knows  I  ever  received  any  pistols, 
or  delivered  any  at  any  time,  for  such  an  end 
as  he  is  pleased  to  speak:  ^which  my  soul 
abhors,  and  God  can  witness. 

Stubbs,  This  Mr.  Hill  was  the  man  that 
mentioned  this,  and  that  he  had  4  horses  and 
arms  himself,  and  had  200/.  in-order  to  it.  I 
was  never  any  plotter,  nor  contrived  any  things 
but  am  as  innocent  as  the  child  unborn ;  but 
being  by  an  accident  at  Tonge's  house,  strong-' 
water-man :  Ask  the  other  witnesses,  whether 
he  speaks  truth. 

Sir  0.  Bridgman.  1  would  have  put  you  in 
a  right  way :  You  shall  be  all  heard  at  lai^e, 
when  yon  make  your  Defence.  But  will  you 
ask  him  any  'questions  ? 

Gibbs,    I  propounded  one ;  I  desire  an  an- 
•  swer :    Whetner  I  received  or  delivered  any 
pistols  to  such  a  use  ?  / 

'Hill,  I  did  not  say  he  did :  but  at  that 
meeting  at  Black-Friars  it  was  discoursed 
among  them^  That  several  arms  were  sent  to 
Dorsetshire,  to  several  friends  there ;  and  he 
was  there  then :  I  believe  he  cannot  deny  it. 

Stubbs,  There  was  arms  spoken  of;  but 
that  man  (Mr.  Hill)  spoke  of  them,  and  upon 
this  consideration.  That  there  were  ams  de- 
livered to  every  hall,  ammunition  and  powder. 
Riggs  knows  he  spoke  it  at  (hat  time. 

Bill,  Sir,  thafwas  ^oken  after  the  ques- 
tion was  put^  What  was  the  occasion  of  s«a4» 
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iag  Ite  powder  aod  ammuDkioo  to  the  halts? 
These  anus  were  spoken  of  in  reference  to  the 
te^  I  do  acknowledge  I  told  tbem  I  bad 
soae  anps  myself;  nnd  said»  I  had  800^.  for 
Gsrrjni;  ft  on.  And  I  know  the  grounds  of  my 
^peikiiig;  «nd  so  do  some  of  this  honourable 


StM*.     Hill  adrtsedy  That  they  fall  upon 
r  Bicbard  Browne  as  an  enemj  to  all  houcst 


GMf.  This  Hill  sajs  thac  I  should  say 
dMe  thiofp;  there  were  more  there,  and  had 
eats  as  well  as  be,  let  them  speak. 

Hiii.  There  was  Biggs,  Stubbs,  myself,  and 
I  know  not  the  other  names. 

GMs.  This  Hill  and  Mr.  Riggs,  whose  face 
1  never  saw,  came  to  my  neighbour's  house, 
where  I  was  alone,  fi>und  me  plotting  with  no 


HUL  We  were  brought  into  his  company 
by  one  Beazley  :  He  he^  been  at  Towe^Uili, 
aboot  2  or  3  o'clock,  to  giYe  some  intell^enee 
to  some  persona  there  about  the  design.  Biggs 
and  1  took  a  coach,  and  went  after  him ;  and 
Siabhs  told  uft  we  might  meet  him  at  a  baker's 
hooae  near  the  Tower.  We  found  fieazley, 
aod  he  sajd  he  conld  not  signify  any  thing  to 
as,  bot  would  carry  us  to  Black-Friars,  to  one 
Gibba:  And  there  he  brought  us  to  4 his  very 
man.  First  enquiring  at  a  house  for  him, 
Beasley  was  told  he  was  at  a  tarem  at 
BrideweU-Stahs :  We  went  there,  and  found 
knn.  He  told  na  he  could  tell  us  little  himself, 
liU  his  brother  came ;  and  accordingly  he  pre* 
seotly  after  came.  That  was  the  occasion  that 
Ixame  into  his  company. 

GMs. .  He  says  th^  I  spoke  of  pistols  deli- 
Tered,  and  a  number ;  but  how  many  he 
kaflwa  not:  And  that  I  should  talk, of  the 
death  of  the  kine,  which  is  as  false  as  God  is 
trae.  Again,  I  knew  not  of  his  coming,  neter 
appoiDted  liim,  never  was  privy  to  any  suclf 
fiot;  I  abhor  it  in  my  soul.  I  never  engaged 
m  any  such  design    with  any  man  at  any 


Cemrt,  Yoa  do'  yourself  much  wrong,  and 
lake  away  that  time  which  you  may  happily 
^end  lietter, 

&aMf.  I  desire  te  know  of  Mr.  Hill,  who 
was  present  at  that  meeting,  that  I -should  say. 
The  king  shoold  have  snch  quarter  as  Ludlow. 

HUL  It  was  spoken  at  that  meeting  at 
Bbck-Friars :  After  his  brother  and  tlie  other 
persona  were  gone,  it  was  there  spoken.  That 
the  conncil  was  broke  op,  and  all  ready ;  AU- 
]iaUo«rs-£ve  the  time,  and  then  the  same 
qaarter  to  be  given  as  Lndlow  should  ^we,  if 
wen. 

AaMs.  Yon  do  not  answer  the  question  : 
Who  was  there  besides  yourself  ? 

Hill.     There  was   Uiggs,  and  that  Gibbs 


iSteMt.    You  have  only  his  evidence. 
Tmge.  Who  was  in  company  when  I  talked 
•f 300  men  at  Windsor? 
HUl,    it  was  at  your  own  house;  and  there 
Ward,  Suibbs,  lUgg»»  Hind  aod  myself. 

TOt.  VI. 


PkilHpi,  Whether  did  he  ever  see  my  face 
at  any  meeting  ? 

HilL  I  never  saw  you  before  that  lime  in 
Cornh>lL 

Phitlipt.  Upon  what  account  did  I  speak  to 
Riggs  then  ? 

Hill.  When  you  came  off  the  Exchange,  you 
told  him  you  could  not  stay,  your  captain  wiis 
coming,  liiggs  thanked  you  for  your  favour,  iu 
sending  word  to  the  meeting  to  be  gone  to  a 
certain  quaker. 

Phillipt,  I  never  sent  to  any  qunker  to 
that  purpose.  1  did  not  see  tl^s  man  upon  the 
Sabbath-day :  But'Kiggs  came  down  to  ine,  and 
thought  I  had  sent  notice  to  Anchor-alley;  but 
I  did  not. 

Sellers.  He  affirmed  that  there*was  several 
meetings  of  forty,  and  then  o(  six  :  ask  Mr.  Hill 
whether  I  was  in  either  of  those  numbers  at 
any  time. 

Counsel,  He  did  not  charge  you  with  any 
such  thing,  of  being  in  that  number :  He  asks 
a  question  about  things  not  laid  to  his  chacge. 
Let  Mr.  Biggs  speak. 

Biggs.  About  33  weeks  since  I  became 
acqoainted  with  Mr.  Tonge,  upon  this  occa* 
sion  :  Captain  Baker  did  say  that  he  was  a 
man  of  intelligence,  but  Mr.  Tonge  did  not 
care  for  him  ;  and  told  me  that  I  might  be  aC" 
quainted  with  him.  A  while  after  I  came  ac- 
quainted with  him  accidentally,  when  I  came  to 
his  house. 

Court.    Whose  house  ? 

Biggs.  Tonge's  house.  Mr.  Stubbs  was 
there. '  He  said.  That  he  had  been  at  Wind^ 
sor,  spoken  with  the  gunner  and  seijeant :  and 
that  they  promised  it  should  be  ready  upon 
some  certain  notice  given.  That  night  he  had 
received  a  letter  of  some  business  concerning  a 
^soit  of  law,  he  said ;  in  which  there  was  a  nays-, 
tical  meaning,  which  he  did  not  tell  me  of.  .But 
this  he  said.  That  he  had  made  sure  of  Windsor 
by  the  gunner  and  Serjeant's  promises.  This  is 
that  I  know  of  him. 

Counsel.    Is  this  all  of  Tonge  ? 

Riggs,  This  likewise  he  has  told  me.  That 
he  had  sometimes  met  with  a  certain  company ; 
he  did  not  say  thirty  or  forty,  but  a  pretty 
many  there  was.  lie  named  Mr.  Cole,  capt. 
Elton,  capt.  Laigh,  that  they  had  often  met, 
but  could  not  well  agree.  But  at  last  Mr. 
Strange  did  meet  with  them,  give  them  one 
meeting ;  they  could  not  agree  neither.  They 
went  away  and  said  these  words,  to  the  best  of 
my  remembrance;  Mr.  Strange  did  refuse  lo- 
jom  with  them ;  but  when  God  did  bid  him 
go,  he  would  go,  whether  this  day,  or.  ueic 
week,  or  next  year,  patters  not ;  but  whc  n 
God  bids  him  eo,  he  would  gd.  Mr.  Cole  was 
sonkewhfit  troubled  to  hear  it :  But  says  Mr. 
Cole,  If  you  will  go,  give  me  but  notice,  if  I  can- 
not Ko  so  fast  as  you  ride,  I  will  hold  by  yotir 
horse>tail.  A  little  while  after  he  told  me. 
They  had  not  met  again  ;  that  Mr.  Cole,  be- 
cause tliey  could  not  agree  about  this  business,  • 
was  gone  beyond  sea ;  but  before  he  was  gone, 
he  did  tell  me  of  some  eonsiderationi  that  were 
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drawn,  is  he  judged,  aboat  a  govemmwit  ^y 


Mr.  Cole ;  and  gave  ine  in  a  Paper  some  cer- 
tain Propositions,  three  or  four  concerning  sen- 
The  substance  was  this,  What  great  be- 


lli en 


nefits  ttiey  had  by  a  Comraonwealtb. 
Court.  Who  gave  you  them  ? 
Riggs.  Tonge :  but  it  came  from  Mr.  Cole, 
as  he  snid.  In  general,  they  were  to  declare 
against  the  misgovernment  of  Chorch  and 
State :  In,  particular,  to  seamen  ;  what  great 
advantages  there  would  be  to  them.  And 
three  or  four  things  propounded  in  order  lo 
them  :  1.  That  no  seaman  should  pay  custom 
for  any  commodity  that  he  did  bring  under  the 
value  of  10/. ;  upwards  they  roust.  And  like- 
wise there  should  be  care  taken  upon  our  own 
coasts,  and  leyond  sea,  that  where  any  of  our 
Knglish  ships  should  be  cast  away,  there  should 
be  care  taken  out  of  the  customs  that  might 
keep  them,  in  their  travelling  homewards,  either 
from  begging  or  starving.  Bot  Mr.  Cole,  when 
fliey  met,  as  Tonge  sa'id,  would  not  agree ;  and 
therefore  went  beyond  sea.  After  he  was  gone,  j 
within  a  week  or  a  fortnight  they  had  another 
meeting.  . 

Court,  They :  Which  they  ?  Name  tbero. 
R^ggf'  I  did  not  hear  him  name  many,  mi- 
less  £eigh  and  captain  Elton  :  I  remember  no 
inore.  And  there,  he  said,  they  had  under 
consideration  the  government  of  a  Conimon- 
t»ealth ;  and  so  to  declare  against  the  misgo- 
▼ernment  of  the  Church  and  State :  and  that 
there  was  to  be  a  meeting  at  London-wall  in  a 
little  time  after ;  and  he  was  there.  He  after- 
wards told  me  he  missed  that  meeting ;  but 
had  intelligence  brought  him.  That  that  time 
that  he  missed,  tliirty  or  forty,  I  know  not  tlie 
certain  number,  had  referred  it  to  sii  men : 
They  called  it,  *  The  Council  of  Six ;'  but  the 
names  of  them  I  never  heard  from  him ;  and 
indeed,  he  said  he  knew  them  not,  by  reason  of 
his  absence  from  that  meeting.  But  what  I 
leathered  from  liim  was  this.  That  he  judged 
captain  Elton  was  one  of  them. 

Counsel.  He  told  you  there  was  a  Council  of 
«ix .? 

Kiggt.  Yes ;  that  he  beard  tbere  was,  but 
knew  them  not. 

Sol.  Gen.  To  make  things  short :  Were  you 
ever  at  any  meeting  where  there  was  a  discourse 
touching  surpri^ng  the  king,  altering  tlie  go- 
i^emment.^  And  who  was  tliere,  upon  your 
oath  f 

R'^gs-    That  Friday  immediately  before  we 

were  taken,!  think  October  34,  there  was  some 

discourse  in    general    concerning  Whitehall; 

what  might  be  done  as  to  the  procuring  of  that, 

•  and  likewise  concerning  the  Tower. 

Counul.  Who  was  present  that  Friday  ? 
Riggs .  Myself,  H  ill,  Tonge,  Stubbs,  Ward, 
Hind,  and  John  Baker :  and  then  to  the  best 
of  my  knnwfedge,  there  was  this  discourse  in 
^nerel.  Concerning  the  taking  of  the  Tower 
there  was  some  propositions  on  all  bands  con-* 
cerniug  the  taking  of  that.  Mr.  liind,  he 
only  mentioned,  but  did  not  say  be  would 
undertake  ii^  the  rigluing  of  gHuo«rs  ^ceounta. 


Mr.  Tonge,  be  nid  that  the  way  that  be 
thought  convenient  might  be  this;  When  sir 
John  Robinson,  now  lord  mayor,  did,  late  i» 
the  evening  go  into  the  Tower,  there  should 
be  a  patty  following  his  coacfa  in,  and  so  might 
do  it.  And  John  Baker  at  that  present  instant 
of  time  did  say,  That  it  was  necesbary  the 
king  should  be  surprized.  And  likewise  said 
then,  that  there  should  be  no  quarter;  be 
would  give  nor  take  none. 
Coun$eL  Who  was  present  ? 
Rigg9.  Mr.  Hill,  myself,  Bradley,  IFmd, 
Captain  Brown,  and  Baker,  anfl  another  Hill, 
the  drawer,  I  think. 

CotiTuel.    Was  not  Tonge  and  Stubbs  there 
then  at  that  time? 

Riggt.  Yes;  they  were  there. 
Sol.  is  en,  I  ask  you  this;  I  do  not  desire 
large  stories,  but  firm  and  close  answers :  wete 
you  present  at  any  meeting  when  the  secoring 
the  King,  Tower  or  Whitehall  was  discoursed 
of,  or  no  ? 

Rigg».  Sir,  that  Friday,  October  94,  im* 
mediately  before  we  were  taken,  there  was  thte 
discourse :  Tonge  did  propound  such  a  wey 
for  surprizing  the  Tower,  by  fol lowing eir  John 
Robinson's  coach  in  at  ni^ht ;  and  Baker  did 
say^  That  it  was  necessary  to  undertake  tbe 
securing  of  the  king's  person,  and  assaulting 
Whitehall ;  and  that  if  there  were  500  horse  - 
and  foot,  they  would  undertake  it,  by  going; 
into  the  privy^garden,  and  back-stair». 

Coumcl,  Were  you  present  when  Stubba 
did  advise  the  assaulting  of  Whitehall  by  tbe 
privy-garden  ? 

Riggs.    No :   but  Baker  did  say  he  would 
uiKlertake  it. 
Coumel.    Who  was  present? 
Riggt,    Mr.    Hill,    Bradley,   Stubbs.  end 
Hind,  was  there:  but  that  Stubbs  undenook 
it,  I  cannot aay  ;  but  he  was  there. 

Sol.  Otn.  Did  Tonge  ever  tell  yon  ttnj, 
thing  of  Phillips,  or  that  he  had  hopes  of  the 
word  f 

Riggs.  I  came  acquainted  with  Pbillipe 
presently  after  I  was  acquainted  with  Mr. 
Tonge.  Phillips  once  met  me,  and  I  earriad 
him  to  Tom^e^it ;  and  then  PhUliM freely  said, 
that  there  was  80(>«rms  at  theartiUery-f^en; 
he  being  (me  of  tlie  artillery,  knew  where  they 
lay,  and  could  tell  them  how  they  mighc  come 
by  those  arms.  And  tliat  for  the  word,  it  was 
necessary  to  be  got.  And  if  in  ease  that  it  eo 
fell  out  that  the  white  regiment  wa»  then  out 
or  he  th^n  in  oiBce,  he  would  endeavour  tt> 
proems  it.  But  afterward,  meeting  him 
several  times,  fie  declared  lie  would  not 
meddle  any  more  with  it. 

Sol.  Gen.  Were  you  upon  the  eiobange 
with  Sellers  when  tiiere  was  a  discoarse  about 
delivering  out  of  arms  ?  and  ^bat'  did  Sellers 
say? 

Riggs.  Mr.  Hill  saying  that  be  had900/.  to 
buy  horses^  and  that  he  had  four  alreacly,  and 
wanted  s words,  and  had  friends  in  town  Wanted 
aims,  asked  me  if  I  knew  if  anV' were  given 
out.    I  told  hittr^t  .«n«  M'*  S^mn  Wid  ipe 
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self,  being  toceUi^rytb^y  were  discour&iiig  con- 
cernipg  ihe  kiugs  going  abroad :  and  nt  tbot 
Phillips  said  the  king  waa  lo  come  from  ilanip* 
ton-Court,  to  see  the  queen  uiother  at  Green- 
wich, and  hinted  (hat  he  ipight  be  surprised. 
Tonge  said  it  need  not;  there  might  be  such 
an  opportunity  twice  every  week. 

Court,  Pnsunei'Sy  will  joa  ask  the  witae^ces. 
any  question  ? 

f^hiilips.  Did  you  not  meet  me  on  a  Sab- 
bath-day? You  may  remember  I  met  you  ia 
Citeapftidc;  we  walked  to  Birchin-latie  end. 
You  asked  me  of  a  rising  that  should  be :  I 
said,  what  rising?  Saya  you,  to  surprise  the 
king  coming  from  Ilaniptoa-Court  to  Green- 
wich. And  I  cune  and  spoke  it  openly  in-  my 
family,  as  news  tliat  I  heard.  This  gentlemaa 
had  me  to  Tonge's  house  ;  and  there  grew  tlw 
discourse.  Riggs  told  me  Tonge  could  tell 
further :  and  fti^gs  told  me,  That  the  reason 
why  the  time  for  it  was  not  appointed,  was  be- 
cause the  Fifth-Monarchy-JVien  and  Anabap- 
tists were  not  agreed.  Kiggs,  did  not  I  dif* 
claim  this  business,  and  dechu-ed  I  would  have 
nothing  to  do  with  it? 

Rig^i.  This  is  certain,  That  afterwards  h« 
did  say  he  would  not  have  any  thing  to  do  with 
it ;  and  I  did  not  see  liim  a  great  wlule  after 
that.  Concerning  Bi\ker*s  surprising  the  king, 
it  is  true,  he  did  say  before  Hill,  and  I,  and 
Bradley,  that  the  king  wa»  a  hunting,  and 
caiRe  through  the  city  ^^  and  said,  I|e  would 
have  been  one  of  the  nfty  would  have  sur- 
prised him,  and  pulled  him  out  of  the  coocli. 

Court,     Who  snid  tliatf 

Riggs,    Baker. 

Court,    Who  present? 

Rifigt,  Bradley,  IV}  r.  Hill,  and  the  other 
Hill,  iirown,  and  others. 

Sol.  Gen,  Do  you  remember  no  discourse 
concerning  the  coming  in  at  the  Privy- Garden  ? 

Riggs,  I  have  under  my  halid  to  the  C^and 
Jury  declared,  That  Baker  said  he  knew  the 
way  to  tlie  back-stairs  through  the  privy- 
garden  better  than  any.  And  Bradley  did 
once,  and  but  once,  say,  That  he  knew  it  as 
well  as  any,  and  would  undertake  to  do  th« 
same,  in  the  presence  of  Stubbs,  Tonge,  Hill, 
and  the  rest  of  them  that  were  tliere  thai  Fridajf 
night. 

Court.    Who  were  the  i«st  ? 

Riggs,  Hill,  myself,  Ward,  Stubbs,  Hiod^ 
and  John  Baker  at  Tonge's  house. 

Sir  John  Muj/nard,  We  do  conceive  that 
these  two  witnti^es  have  given  evidence  against 
all  of  them ;  if  any  tliiu^  stick  with  the  Jury, 
let  them  speak. 

Coumet,  Here,  Bradley,  This  witneH, 
that  wc  call,  he  was  no  conspirator ;  but  when 
there  was  notice  of  the  design,  he  was  em- 
ployed to  find  it  out,  and  to  ^ve  us  an  account 
of  iC 

Sof.  Gen.  Mr.  Bradley,  wer^  you  pcesf  nt 
at  any  debate  ? 

Gibk$>  Whetber  4id  Eiggs  hear  me  9»y^ 
That  Ludlow  was  in  town  ;  or  tliat  the  council 
>V9«  broV^  up,  an4  (he  busincsis  went  focvuud  ? 


cfat  Im  had  hevd  some  arms  were,given^  and 
<o  be  giren  out  that  daj.  Upon  tlie  e]Lch*nge, 
Mr.  Ilill  and  Bradley  and  I  being  together, 
Mr.  Uiii  ^d,  a^^  there  is  the  person  that  told 
me  of  the  arms :  I  will  go  and'  ask  him  if  there 
beany  sttcti  thing.  Whether  Mr.  Hill  heard 
the  disooorse,  I  cannot  tell ;  but  he  said,  says 
hCf  I  have  enquired,  and  some  arms  are  deli- 
seed,  eed  forty  went  without;  but  within 
two  (tf  tbree  days  tliere  would  be  more. 

SqL  Ge^r.     Did  Hill  see  Sellers  upon  the 
Exchange  at  that  time  ? 

ii^«.     Yes ;  but  whether  he  heard  him,  I 
caonotcell. 

C  JuUice*     What  induces  you  to  helieye  he 
4td  see  biJD  ? 

Wc  wew  dose  together. 

What  about  Nathaniel  Gibbs  ? 
fs.     For  Gibbs,  1  brought  Mr.  Hill  ac- 
yniintetff    with   Mr.  Situhhs ;   and   he  said  he 
iocm  one  at  Fleet-Bridge,  that  sells  plumbs 
and  such  things,  and  if  we  would  go  along 
with  i&iin,  lie  would  tell  us  news.    Hill,  Stubbs 
and  I,  that  day  I  was  taken,  went  to  Beazley ; 
Stabbs  asked   him,  what  news  ?   Says  ht,  I 
b^ffd  tSie  business  goes  on  \    but  if  you  will  go 
to  one  Qibbi^  meaning  him  that  is  fled,  he  has 
inteiligence*     So  we  went  to  an  alehouse  near 
him,  but  be  was  not  at  home ;  and  we  were 
u^  if  we   would  go  to  Bridewell,  they  said 
tb^  would  send  for   his  brother,  meaning  liim 
<at  tbe  bar  ;  and  so  should  have  an  account. 
Gibbsy  at  the  bar,  bein^  with  us,  he  told  us  he 
^ew  little  himself;    but  when    his  brother 
came  we  should  hear.    Three  quarters  of  an 
boor  after  came  Gibbs  that  is  .^one,  Thomas, 
and  another  man;   I  knew  him   not;    and 
Gibbs  called  his   brother.    Beazley,  Stubbs, 
-aad  Hill,  and  I,  sat  still.    When   this  Gibbs 
came,  he  said  ^his  brother  knew  little,   hoped 
we  wets  honest  men.    Tbe   news  was  this, 
daat  he  heard  that  Ludlow  was  in  town ;  and 
that  now  tlie  Council  was  broken  up. 
Court.     What  Council  ? 
Riggt.    Tbe  Council  of  Six  was  broken  up ; 
and  that  tbey  had  sent  messengers    into  tlie 
country  to  give  «otke  and  to  make  their  inter- 
Ms  foiod  abroad.    This  Is  that  he  said  there 
or  as  much  as  I  remember. 

£•/.  Gem.  Now  I  will  ask  you  iu  general, 
did  you  ever  bear  of  any  discourse  at  any  time 
of  mese  meetings  touching   a  rising  hy   the 

3 IS  and  a  massacre  of  theprotestants  ? 
\ff.  Being  i^n  tbe  Excliange,  Hill, 
ey,  and  I,  there  was  a  heuteoant  came 
ta^e,  and  asked  me  whether  I  heard  of  the 
nnwarrr  to  be  ?  I  said,' No.  Savs  be,  I  can 
kt  joii  see  a  copy  of  a  letter  to  that  purpose ; 
•BfB  gave  it  me.  Hill  going  to  the  ship,  I  told 
kin  qt  this,  and  he  was  desirous  of  having  a 
iOiff .  Aod  dnif  waft  thecopy  that  was  this  day 
uid  io  court. 

m^  Gtn,  Wba(  did  you  bear  concerning 
tliisarpraiDg  of  tbe  king  at  Camberwell,  when 
k  pame  irom  hif  motjier  ?  And  what  ()id 
piiUips  faj  ? 

*«.,  fwm*  T,,^.,.,  w^,  ^ .,,- 
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twice  at  Tonge*»  house.  The  Friday  night  wa 
bad  a  discourse  about  taking  Whitehall.  And 
the  day  before  we  were  taken,  I  met  this  Mr. 
Riggs  upon  the  Exchange.  He  asked  me  to  go 
home,  and  dine  with  him  ;  and  we  intended  to 
go  and  see  a  ship.  His  dinner  not  being  ready, 
we  went  over  to  Tonge*8  s))op,  and  had  a 
quartern  of  strong  waters ;  and  I  took  a  pipe 
of  tobacco.  Higgs  went  away,  and  saicl  de 
would  not  stay :  Ilind  staid  with  me  the  whibc. 
After  we  had  taken  a  pipe  of  tobacco,  he  came 
again,  and  said  he  heard  the  busioess  was  near 
at  hand,  and  that  there  would  be  speedy  action. 
Hill  was  at  the  shop.  And  after  dinner,  Riggs 
and  I,  Mr.  Hill  and  Hind,  went  all  out  together 
to  Stubbs's  house.  Kiges  and  Ilill  went  in  ; 
Hind  and  I  staid.  Standing  there  a  little,, said 
I  to  Hind,  What  mean  these  gentlemen  to  stay 
so  long  ?    Ri^gs  said  he  staid  for  a  friend  ;  bat 

I  will  po  and  meet  him.    Said  I,  Will  you  not 

§0  on  board  a  ship  with  master  Hind  and  I  f 
ays  Riggs,  No,  I  will  go  to  meet  my  friend  : 
Do  jou  go  on  board  the  ship,  and  come  to  my 
house  ;  if  I  am  not  there,  pray  stay  a  little. 
We  asked  Mr.  Hill  if  he  would  go  with  us  ; 
but  he  went  with  Riggs :  And  they  told  me 
coming  back,  Tha{  Gibbs  had  informed  them 
the  design  was  ready,  council  broke  up,  and 
messengers  sent  to  give  notice ;  and  Ludlow  iD 
town,  and  to  be  general. 

Court,    Who  told  you  this  7 

Bradley,  Riggs  did,  when  he  returped  from 
BridewelL 

TtfUr  sworn. 

SoL  Gen,    Mr.  Tyler,  do  you  knowTonge  ? 

Tyler.     I  know  him  very  well. 

Sol.  Gen*  Have  you  ever  been  in  his  com- 
pany, and  spake  of  any  design  about  securing 
the  king? 

Tyler,    Often. 

CoutitcL    Tell  what  you  have  heard. 

TyUr.  I  have  met  Mr.  Tonge  and  others  in 
three  or  four  several  places;  at  the  Wheat- 
Sheaf  at  |L.ion*s  once,  if  not  twice  ;  at  the 
Half-Moon,  ividow  Jordan's,  within  Bishops- 
gute,  twice  at  the  least.  Near  Duke's  Place, 
at  the  Shears,  I  have  heard  several  things,  and 
have  noted  it  down,  to' be  sore  to  deliver'tfae 
truth.  I  have  heard  them  speak  about  White- 
hall, and  securing  of  it,  ana  of  the  two  guna 
there.  Elton,  and  he  said.  That  they  might 
come  with  a  party  backwards,  breaking  through 
a  barber*s  shop  in  King's  Street,  and  dismount 
the  two  guns.  But  as  touching  the  king,  the 
duke,  and  the  noble  duke  of  Albemarle,  they 
proposed  what  excellent  service  it  would  be  to 
secure,  those  persons :  He  said  it  was  not  a 
thing  that  would  admit  of  much  debate,  in* 
asmuch  as  he  had  a  friend  a  courtier,  (I  know 
not  his  title)  that  would  give  him  notice  of  any 
time  when  the  king  was  gone  a  hnntiiig,  or  m 
progress ;  and  that  it  was  easy  to  take  it.  Tonge 
said  he  served  the^  Tower  suttlers,  and  watac* 
quainted  there  ;  and  said.  There  was  no  way 
to  surprize  that  but  this,  either  nbotit  10  or 

II  o'clock,  I  will  undertake  we  may  do  it  with 
40  persons  UHii|ift7t  be ;  Some  to  go  ia  drop* 


Riggi.  This  I  said,  that  Hill,  Stubbs,  and 
Beazc'ley,  were  present ;  and  he  said  he  knew 
nothing  himself  but  from  his  brother :  This  was 
the  neiTS,  timt  he  heard  that  Ludlow  was 
in  town,  council  broke  up,  and  that  there  was 
sent  out  messengers  to  give  notice  to  prepare 
for  the  business;  that  it  would  be  on  Alhallows- 
eve,  or  the  latter  end  of  the  week,  being  Satur- 
day the  next  day. 

Gibbs.  1  never  spake  these  words;  and  do 
desire  that  the  honourable  bench  will  enquire 
of  the  persons  then  present,  whether  they  will 
avouch  the  same ;  whether  I  said  it  from  my 
brother ;  These  words  I  did  not  speak ;  and 
others  being  present  had  ears  as  well  as  he. 

Tonge.  Mr.  Ri^s  told  me  Ludloiv  was 
in  town ;  and  told  me  he  would  enquire  after 
him. 

Riggs,    I  confess  I  did  so. 

Tonge.  And  that  be  was  like  to  be  taken 
in  Cheapside.  He  was  continually  at  my 
shop,  and  would  not  let  me  alone,  prompting 
and  inducing  me  to  .these  things. 

Counsel.  Mr.  Bradley,  were  you  at  any 
meeting  touching  discourse  of  surprizing  White- 
hall? ^  • 

Bradley.  I  was  one  Friday  night,  at  Tonge's 
house,  a  strong-water  man  on  Tower-ditch, 
where  there  was  these  two  gentfemen  with  me 
(pointing  to  Mr.  Hi!l,  and  Mr.  Rigos)Rnd  there 
lyas  Mr.  Stubhs,  and  John  Baker  and  another 
gentleman,  one  Ward  ;  and  we  hftd  some  dis- 
course about  surprizing  o(  Whitehall,  which 
way  it  might  be  done.  Some  said  that  a  parry 
might  go  through  the  guard,  nud  so  surprize 
general  Monk's  ^uard;  others  said  they  might 
come  down  by  Charing-Cross  ;  but  Ton|^e  said, 
there  was  no  coming  down  by  Charing-Cross, 
because  there  was  two  great  guns  planted  at 
the  bottom,  and  commanded  ail  that  way : 
but  faid,  the  only  way  he  conceived,  was  to 
bring  a  party  through  King's- street,  and  if  it 
were  possible,  to  get  mto  the  Privy-garden,  and 
so  into  the  lodgings,  that  way.  Tliis  is  all  that 
I  remember. 

Seg.  Keeling,  Do  you  know  any  thing 
about  the  ^hip  at  the  East-India  house  ? 

Bradley.  I  went  to  this  ship  sometimes; 
and  with  Riggs  Hill,  Brown,  ilind,  and  one 
Hill  a  cloth-dratver ;  we  had  divers  dis- 
courses concerning  the  design,  and  the  news  on 
foot. 

Court.     What  design  ?     Express  it. 

Bradley.  To  alter  the  government ;  the 
surprizing  the  king,  the  duke,  and  the  general, 
and  as  many  more  of  the  council  as  they  could 
}^y  hands  on. 

Counsel.  What  about  the  Guards,  surpri- 
trnft  Whitehall } 

Bradley.  At  another  meeting  they  dis- 
coursed about  the  bringing  down  forces  to 
Whitehall. 

CounsiL  Who  were  present  then  ?  Which 
ef  the  prisoners  at  the  bar  ^ 

Bradley,    None,  unless  Hind  be  there. 

Counsel.    At  what  other  meetings  were  you  ? 

flradUy.    X  was  never  at  any  other,  bat 
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wag,  one  by  one,  or  two  together,  and  others  to 
it  at  several  mle-bouses  near^  to  be  ready ;  and 
they  within  seizing  oo  the  goard  by  a  private 
iigo,  we  should  aecure  those  without;  and  the 
joldiers  being  of  the  old  anDy,   will  readiry 
cQfsply.     And  said,  There  was  a  person  that 
lircd  n^  hira,  wears  ropes  about   biiu,  is  a 
potter  when  off  the  guara,  and  believes    he 
cia  oomiDand  the  whole  company,  and  would 
OBdertake  it.     For  Windsor-Castie,  there  was 
aaold  gnnner   that  he  kept   correspondence 
«jibal ;  and    he    served    the  snttlers  of  ihat 
with    tobacco,  I    think  he  named 
;  and  that  the  soldiers  were  many 
«f  tbeiD  his  acquaintance  ;  and  that  be  hadVe- 
ecfved  letters   from   tiiis    gunner  under  some 
ttraoge  title.     And  said  it  was  easy  ;  and  knew 
that  acaay  time^  when  the  word  was  given,  let 
him  go,  or  send  by  such  a  token,  and  that  place 
were  our  own. 
Cata^.     Who  said  this  ? 
Tyier,     Mr.  Tom^e.    Astotheotherperson, 
PhdbpSy  I  can  only  say  this  of  him  :  There  is 
ene  lieu  tenant  Chapman,  so  formerly,  now  a 
pdaoner  in  the  Tower.    This  lieutenant  was  a 
carrier  of  Norwich.    I  went  to  his  inn,  the 
George  in  Lombard  street,  and  askfed  for  him  ? 
I  was  tokl  he  was.  at  capt.   Foster's  house,  in 
Leadenhatt  street,  and  there  I  might  find  him. 
I  went  to  capt.  Fuster^s ;  and  captain  Foster 
told  nse  he  was  at  supper  there  with  his  master. 
I  went  up :  -There  was  this  lieutenant  Chapman 
and  Pbillipsy  which  was  the  first  time  I  laid  mv 
eyes  oo  Plfillips.     My   business  was  to  speat 
^th  Mr.  Ciiapman  the  carrier;  but  I  perceiv- 
ed by  some  discourse  of  Mr.  Phillips,  there 
was  somecliiog  driving  ou  :  But  I  must  say  that 
capt.   Foster  walked  about  the  room  as  if  he 
■linderf  not  the  discourse.    There  was  Cbap- 
nMuu,  Phillips,  Elton,    and  a  man  looking  a- 
sqaint ;  I  beard  Phillips  call  him  muster-master, 
bat  I  know   not  the  man.    1  heard  them  dis- 
course Ttry  promiscuously  about  ships,  and  some- 
thing wildly.     I  tarried  while  I  spent  two- pence, 
and  came  away  with  Mr.  Chapman,  and  asked 
hia,  wbat  that  young  blade  was  tluit  talked  so 
promiscuously  ?    Chapman  told  me  he  was  a 
Mijeaut,  belonging  to  the  trained-bands.    Tell 
uebis  name  f    Uis  name  is  Phillips.    Do  you 
kaow  his  trade  oV  dwelling  ?    He  is  a  gilder,  I 
think.    Then  this  is  the  same  person  I   have 
facaid  of  at  a  coffee  house  ;  which  was  thus  : 
A  perfumer  in  Southwark,  he  heard  of  great 
msuMiTS  about  a  new  Commonwealth;  and 
pressing  this  perfumer  how  he  came  to  be  thus 
toforroed,  says  he.  There  is  one  Phillips  that 
lives  in  Abchurch-lane ;  this  man  knows  of  it : 
For,  says  he,  he  haih  said  himself,  that  he  has 
goae  from  Committee  to    Committee,  where 
offieers  met  about  these  things ;  and  he  named 
csptain  Foster  for  one  that  was  engaged  io  the 
bnsiDess.    Said  I,  This  is  strange  !    I  hastened 
backaoin  in  the  morning  to  captain  Foster's  : 
8v,  sau  I,  do  you  know  that  Philips  that  was 
koe  last  night  ?  Yes,  says  he.  Whatis  he,  said  I  f 
Heaoswered,  A   serjeant.    The  tbiug  is  this, 
Ihii  man  does  talk   abroad,  That  there  is  a 


meeting  of  the  old  officers,  and  that  you  are 
engaged.  At  which  captain  Foster  seemed  to 
be  troubled  that  he  should  be  aspersed,  an- 
swered, I  know  nothing,  no  not  one  word  of 
this  :  I  do  declare  an  abhorrence  thereto,  or  of 
any  action  against  his  majesty  ;  and  thereupon 
presently  went  to  Phillips,  and  charged  him 
with  this  report  <  and  soon  after  this  perfumer 
comes  to  my  house  and  desired  me  to  go  over 
to  the  Cross  Keys,  where  Phillips  was.  When'  I 
came  there,  says  Phillips,  Sir,  I  saw  you  the 
last  night,  when  we  were  talking  of  ships,  I 
hope  yon  do  not  mind  the  report  about  capr. 
Foster,  for  I  am  troubled  such  a  thing  is  men- 
tioned :  for  my  part,  i  kuow  not  that  I  said 
so  ;  I  am  sure  i  knew  no  such  thing.  This  was 
all  as  to  Phillips  ;  but  for  Tonge,  I  must  needs 
say,  in  all  the  meetings  where  I  was,  the  se- 
veral places  that  I  formerly  named,  and  the 
Whalebone  behiud  the  Exchange,  he  still  dis- 
coursed of  this  business. 

CcunseL  What  was  done  tliere  concerning 
chusing  the  Council  of  Six  ? 

Tyler.  He  was  spoke  to,  to  be  at  the  Shears, 
but  be  sent  a  note  sealed  and  directed,  in  which 
was  inclosed  either  9  or  11  of  the  Rump-Par- 
liament names  of  pcrsfins :  And  says  he,  for 
my  part,  I  cannot  come  this  day,  because  the 
Hamlets  are  ti)  go  out  into  the  fielH ;  (it  was 
when  sir  John  liobinson  marched  with  his  regi- 
ment^ that  I  may  avoid  suspicion,  I  must  go 
with  him/ 

Counsel,  What  were  those  names } 

Ti/Ur,  I  cannot  tell ;  but  they  were  9  or 
11  of  those  in  the  Tpwer :  And  he  promised  lie 
would  get  a  note  of  those  mens  names  in  the 
Tower ;  fur  he  was  confident  of- it,  that  they 
would  sit  as  members,  and  do  good  service  upon 
the  account  of  a  Commonwealth :  and  i^aid, 
there  were  some  that  had  a  correspondence 
with  them  in  the  Tower. 

CouMel.  What  correspondence  had  they  in 
the  country  ? 

Tyler.  Tonge  told  me  at  the  Wheat-sheaf, 
That,  if  a  rising;  should  be,  it  were  necessary 
that  the  old  commanders  up  and  down  the 
country  should  bead  them:  And  therefore, 
says  he,  what  forces  can  be. raised,  should  go 
under  that  conduct,  or  to  that  effect.  He  and 
Flkiirdid  propose  several  colonels,  I  think  most 
that  are  now  living,  both  in  England  and  be- 
yond the  seas. 

Counsel,  Can  you  tell  any  thing  of  the  ru- 
mours abroad,  expecting  this  design? 

Tyler.  Tonge  told  me  this,  That  there  was 
one  that  they  called  the  lord  Lockhart ;  he  said 
he  was  governor  of  Dunkirk ;  That  he  had  30 
or  40  servants  about  him  ;  That  these  persons 
expected  a  rising ;  and  that  they  and  himself 
would  engage.  We  heard  that  col.  Rossiter, 
not  particularly  from  Tonge,  but  there  in  coow 
pany,  was  expected  to  be  ^at  Sturbridge-Fair, 
to  bead  1,500  horse,  to  be  at  London.  Also 
he  asked  me  this  question  at  his  house.  Whe- 
ther I  was  acquainted  with  captain  Leigh,  a 
man  with  one  arm,  a  stout  honest  fellow,  and 
an  active  fiilloW|  of  his  acquaintance  f 
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CnunuL  Speak  yoor  knowledge  both  of  per^ 
tons  and  things. 

TyUr,  There  was  one  Mr.  Cole  of  Souths 
funpton,  Sweetnam,  Gibbs  a  hat-maker,  pot  he 
at  the  bar,  Tonge,  Thomas  Elton,  Elkin,  Pryor, 
and  one  Coi  a  gardener,  and  Ward  now  a  pri- 
soner in  the  Tower,  and  one  VVarfl  a  South- 
wark  man,  and  Djer  a  young  scholar ;  there 
was  one  Ro»e  of  Chesterfield,  and  the  perfumer 
1  spoke  of,  I  know  not  his  name,  he  lives  in 
Soutbwack ;  and  there  was  a  Quaker,  I  know 
not  his  name :  the  great  business  was,  to  unite 
all  Interests.  Elkin  said,  There  were  several 
meetings  in  St.  Martins,  and  other  places. 
*^  Tonge*  If  there  be  any  one  of  the  six  in 
London,  I  believe  this  Mr.  Tyler  is  one. 

TyUr.  To  clear  that  I  am  none  of  them,  I 
will  name  those  whom  I  said  were  the  six ; 
Thomas  of  Shoe-Lane  the  coppersmith,  one 
Elton  in  Whitechapel,  one  Raddon,  captain 
Sporwav  of  Tiverton,  a  West-countiy  gentle- 
man. Dr.  Ward  in  Southwark,  and  Jones  a 
minister. 

iS»/.  Gtn,  Did  Tonge  tell  you  that  the  time 
was  appointed  when  the  rising  should  be  ? 

Tyler.  I  know  nothing  of  that. 
'    Serj.  Afa^ruirc?.  What  about  Leicester? 

BJiggs»  Hill  said,  be  dwelt  there,  and  came 
from  some  that  dwelt  there,  and  others  in 
Gloucestershire;  but  there  was  another  person 
with  Stubbs  and  Tonge,  and  said.  There  was  a 
report  in  the  country,  That  there  would  be  some 
rising ;  and  he  came  to  town  to  bring  his  child 
to  put  him  apprentice  with  his  brother,  and 
would  go  down  again,  and  carry  the  certainty 
of  the  news :  He  was  one  of  Lambeii's  sol- 
diers.' 

PhilUpt.  Mr.  Tyler,  did  not  you  come  in 
with  the  carrier  of  Norwich  to  capt.  Foster*s  ? 

3^/er.  No,  I  did  not. 

Phillipt.  I  am  sure  I  came  aocidentnlly  to 
captain  Foster's,  and  going  I  saw  you  there. 

Gibbs.  Did  I  tell  you,  Mr.  Riggs;  that  my 
brother  said  Ludlow  was  in  town,  and  thei^ 
w(»uld  be  a  rising  shortly  ?  ^ 

Riggt.  Mr.  Hill,  Beazley,  Stubbs,  and  I  and 
jott  were  together;  Mr.  Thomas  and  your 
brother  came  in  :  |oar  brother,  Beazley,  Stubbs 
and  Thomas  were  private  in  discourse.  When 
you  came  again  to  us,  we  asked  you  what 
news?  You  said,  Before  we  came  yon  knew 
not  much,. but  your  brother  could  tell;  but 
then  yon  said,  Ludlow  was  in  town,  the  Coun- 
cil was  broke  up,  and  that  messengers  were 
aent  to  give  notice  to  the  country. 

Gibbs.    I  deny  that  I  or  my  brother  said  so. 

Serj.  Maynard.  Know  you  an^r  tbiofi;  of  sur- 
prizing the  k'mg's  Council,  or  Whitehall,  or  any 
thing  uf  that,  or  altering  the  government  ? 

2^/er.  As  for  altering  the  Gofernment,  that 
aaost  needs  be  designed;  for  Tonge  said^  It  was 
debated,  and  thought  convenient,  as  being  the 
desire  o/  several  in  the  country,  that  the  old 
parliament  should  be  chosen  again :  That  was 
to  say,  1.  That  so  niftny  of  them  that  had  ap- 
'  proved  tbemaeives  faithfol  from  first  to  last,  to 
ft  Conmoaiseakb's  iatensti  especially  ia  the 


times  of  declension.  2.  That  uon«  should  hare 
power  to  elect,  or  be  elected,  but  such  also  9» 
have  approved  themselves  faithful,  as  afore- 
said. 3.  This  House  uas  to  be  filled  op  withiH 
a  month.  4.  .That  it  bhould  continue  one  year, 
and  no  more.  5.  That  they  should  not  liave 
power  in  things  of  an  ecclesiastical  nature^  to 
impose  any  thing  upon  the  consciences  of  the  - 
people.  6.  That  it  should  be  high-treason 
amongst  them  to  assert  the  interest  of  a  king* 
House  of  Lords,  or  single  person.  7.  That 
they  should  not  appoint  any  salary-officers.  8« 
That  while  they  keep  to  this,  it  should  be  high^ 
reason  to  disturb  them.  As  touching  arms, 
and  things  of  that  nature,  the  truth  is,  the  bik- 
siness  which  was  very  much  urged  is^this:  That 
there  should  be  an  uniting  of  all  interests  toge- 
ther, Quaker,  Fifth-Monarchy-Men,  Anabap- 
tist, Independent,  Presbyterian,  and  Leveller; 
to  which  purpose  every  one  was  obliged  at  the 
meeting  to  see  what  interest  they  could  make 
among  the  presbyters,  because  they  looked 
upon  them  as  persons  that  had  most  monej 
and  strength.  I  think  there  nas  no  presby- 
teriao  spoken  of,  except  one,  who  is  lately  se- 
cured in  the  Tower :  He  said,  that  if  so  be  that 
colonel  Beanes  was  at  liberty,  he  could  engage 
him.  There  was  one  man  that  wa»  there,  which 
was  one  Prior,  I  suppose  Tonge  knew  him ;  he 
said,  He  had  very  much  acquaintance  witii  the 
presbyters,  knew  many  in  the  country;  and 
that  there  they  did  not  meet  with  any  aifficul- 
ties,  as  here;  for  all  interests,  Quakers  and 
Picbbyterians,  and  the  rest,  are  all  agreed. 

Sol,  Gen,  Very  well,  you  see  Tonge  was  at 
all  these  meetings  at  the  Wheat-Sheaf  and 
Shears ;  and  .there  were  the  colonels  proposed. 
Did  you  hear  of  any  orders  given  out,  ui  any 
of  these  consultations,  to  make  the  rising  in 
the  country  at  the  iame  time  as  in  London? 

Tyler.  Mr.  Gibhs's  brother  told  up,  That 
he  kept  a  correspondei^ce  in  the  country ;  that 
in  Essex  he  knew  there  were  divers  horse  ready 
there:  and  I  myself  spoke  with  one  who.)s 
lately  secured,  who  said.  There  were  divers 
horse  ready  thereabouts.  I  remember  there 
were  several  at  tlie  Half- Moon  at  Bishopsgate^ 
one  Smith  a  Northamptonshire  man,  and  one 
Elose  of  Chesterfield,  and  Ton^e ;  and  we  heard, 
that  at  Mansfield  and  Nottingham  tber^  was 
a  rising  intended;  and  it  was  assured,  jthat  the 
country  was  very  ripe  and  forward  for  actioa. 
We  were  informed  that  there  were  900  hoiae 
at  Bristol ;  one  person  not  yet  secured,  did  af- 
firm to  us,  That  one  colonel  Templar  in  Essex 
had  t^o  or  three  thousand  men  ready>  his  name 
was  Thomas  :  That  Templar  was  now  in 
town,  if  we  would,  we  might  go  and  speak  with 
him.  Said  I,  surely  be  doth  but  tell  you  this. 
Saith  he,  his  lieut.  colonehgave  me  this  infor- 
mation, and  assures  me,  that  his  ooLonel  had 
.  converted  his  estate  into  money  to  pay  his  sol- 
diers. Upon  this,  having  occasion  to  go  dowo^ 
into  Essex,  I  promised  Tonge  I  woukl^  enquife 
further  there;  and  understanding  that  one 
Thornback  n  glover  was  ooe  of  this  Templar's 
men  fonncrlyi  I  wefti  to  this  hoiie*  Apd  not 
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'«ie»S  «t  home,  I  rode  to  Ifolsted  fiuc;  and 
ridicg  time,  tbe  man  paited  me  by  the  coat, 
far  be  knew  me;  saith  he,  Mr.  Tyler,  my  ser- 
vant said  yoo  were  at- my  house  to  speak  with 
BK.  Yes,  satd  I,  I  onderBtand  your  name  is 
Tkornback :  That  you  can  give  me  some  ac- 
cooDC  concerniDg  colonel  Templar ;  we  hear  in 
IjHidoa  that  he  hath  2  or  3,000  men  in  rea- 
(fiacss,  I  pray  inflbrm  me. '  Saith  he,  I  do  not 
beiiere  any  socfa  matter;  I  have  served  him 
bag,  andy  iV  occasion  were  he  would  be  for  you. 
I  asked  faiin  the  news :  saith  be,  We  all  dread 
a  saassacre :  we  understand  by  a  letter  from 
Ipsinch,  That  the  Papists  intend  a  massacre 
of  all  Protestants  about  All-lialiontide,  and  that 
timt  coantry  was  in  great  fear  about  it.  This 
Tboaas  the  copper-smith  told  us  another 
siory  aboQC  some  Koman  Catholics  in  South- 
wark,  that  had  a  purpose  to  rise  and  take  off  all 


After  this  the  Court  directed,  that  Phillips's 
EiamiDation  should  be  shewed  him  at  the  bar, 
and  he  ackaoivledged  his  hand  thereto ;  and 
read  as  foUoweth : 


The  Examination  of  Geoboe  Phillips,  Ser- 
jeant and  Bringer-op  to  col.  sir  William 
WaJes*s  Company  of  Trained- Bands  in  the 
dty  of  London,  taken  this  29th  of  October, 
1663,  before  me  Bichard  Brown. 

Who  saith,  '^  That  be  knoweth  one  parson 
Biggt,  late  chaplain  to  Blake,  who  is  now  clerk 
to  one  Friend  a  brewer  in  CatVHole,  near  the 
h^t^iXe  in  St.  Catharine's ;  v^hich  said  Riggs 
told  him  this  examinant,  That  there  would  be 
a  rising  of  divers  godly  people  in  arms,  for  pre- 
servatioo  of  religion,  about  the  time  the  queen 
came  to  town  ;  and  that  they  intended  Ho  seize 
the  king*s  person  about  Camberwell,  ia  his  pas- 
sage to  see  the  queen  mother  at  Greenwich : 
but  after  die  queen  was  come  to  town,  this 
esaminaat  asked  the  said  Riggs,  why  it  wa4  not 
done  according  to  their  intendment?  Who  re- 
plied. They  were  tiot  then  ready,  because  the 
ccmgfiegaQonal    churches  and  they  were  not 
fifty  agreed ;  Irat  now  they  were  come  all  to  an 
yitMCut,  and  the  work  would  be  done  in  a 
foDTt  time :  that  all  things  were  now  near  ready 
both  in  country  and  city ;  and  that  a  frigate  or 
more  wooid  revolt  (torn  the  king  to  them.  Not 
feofr  after,  the  said  Riggs  carried  him  the  said 
Phillips   to  the  house  of  one  Tonge,  an  old 
amy  captain,  but  now  a  seller  of  tobacco  and 
ftrong-water  in  Tower-Ditch ;  where  he  heard 
Tooge  say  unto  Biggs,  That  he  had  been  at 
Wiodsor-Castle,  and  had  made  a  captain,  two 
Mijeaots  and  a  gunner  to  be  of  ^ir  party ;  and 
that  tbey  had  undertaken  to  deliver  Up  the  said 
easde  to  that  party  wbidi  were  now  to  rise. 
To  which  Riggs  replied,  You  have  done  well : 
aid  further  said,  I  am  going  now  to  surprize 
two  castles  m  Kent ;  one  of  them,  as  this  De- 
foaent  reneeihereth,  was  to  be  Deid-Castle ; 
•ad  this  he  would  aini  cbaki  do,  for  that  be 
bd  soaie  eorroipoBdenoe  therein,  and  much 
tcysaiiMioe  amu,  where  he  fbunerfy  used  to 


pmcfa.  And  further  saith.  That  Tonge  asked 
Itiggs  who  should  lead  the  men  that  were  to 
rise,  and  who  commanded  in  chief?  To  which 
Riggs  renlicd,  That  Ludlow  was  appointed  ibr 
that  work. 

*<  He  further  saith.  That  he  asked  RifEgs  and 
Tonge^  how  this  business  might  be  carried  on 
with  safety  and  secrecy  ?  Ri^rgs  told  him.  That 
there  was  a  council  of  six  which  managed  the 
design,  who  sat  but  one  day  in  a  place,  and 
would  not  be  spoken  with  but  by  the  agitators 
of  each  county ;  who  were  employed  by  then 
to  and  fro  in  this  work,  to  prepare  and  make 
ready  all  fmrties  in  the  sererai  counties;  and 
that  these  aix  were  of  several  congregations  and 
opinions,  to  the  end  that  all  parties  might 
unite.  And  further  saith.  That  one  Wade,  or 
some  such  name,  wliom  he  heard  Riggs  aad 
Tonge  say  was  a  ship-chandler  in  £ast-Smitb« 
field,  did  furnish  powder  to  carry  on  this  design, 
in  whose  company  he  once  was,  and  heard 
himself  say  as  much ;  which  said  person  he  be* 
lieves  lie  knoMRS  when  be  seeth  him  again.  Ha 
also  saitli,  That  Riggs  told  him  all  the  congre* 
gational  churches  were  now  agreed  to  join  iti 
this  design ;  and  that  Higgs  and  Tooge  desired 
this  examinant  to  faruish  what  men  and  arms 
be  oould:  which,  he  saiUi,  he  never  intended  t« 
do  it,  though  tliey  eamestlj^  reqaested  it  of  him. 
Only  he  saith,  In  some  things  he  was  too  fiiul* 
ty,  which  be  prayeth  pardon  far;  which  was,  in 
sending  word  to  the  sereral  meetings  on  Son* 
day  last.  That  the  trained-bands  were  coming 
to  seize  tiieni :  upon  which  the  chiefestof  them 
made  tiieir  escape  before  the  soldiers  arrival ; 
and  thai  be  being  deluded  by  tlieirfair  speeches^ 
did  promise  to  give  tliem  the  word  when  the 
general  rising  was  to  be ;  in  which  rising  all  the 
churches  aforesaid  promised  to  join,  and  the 
Fiflh-momirchy*4Qen  to  lead  ^e  Van,  And 
further  saiih.  That  Riggs  told  bira.  They  had 
a  Declaration  ready  to  fling  among  the  people, 
against  Bishops  and  Coipmoa-Prayer ;  and  that 
l4herty  of  Conscience  was  held  forth  therein. 
Bat  first,  before  this  Dedaration,  they  would 
seize  on  the  king's  pe^sob,  and  that  then  thdr 
Declaration  would  take  with  the  people.  And 
also  saith.  That  6ne  capt.  Baker,  one  Bradi^ 
and  Tonge,  were  privy  to  all  these  transactions 
which  were  debated  by  them  in  his  presence ; 
and  that  the  said  Baker  came  afterwards  to  this 
examinant,  and  discoursed  all  the  aforesaid  par- 
ticulars, and.. incited  him  to  help  on  with  the 
work ;  and  told  him,  their  arms  and  powder 
were  distributed,  and  that  a  porter,  which  was 
fonnerly  a  soldier,  carried  the  powder  to  seve- 
ral places  in  a  sack.  And  further  saith,  That 
Riggs  told  him  they  had  divers  friends  both  in 
London  aad  the  country,  who  had,  and  would 
help  them  to  money ;  and  that  all  their  friends 
were  now  ready  in  all  obuntries,  waiting  only 
for  the  day  when  they  were  to  act ;  and  that 
the  treasure  in  the  Guild-ball  was  Iikewu«e  to 
be  seized. 

<'  And  that  the  said  Riggs  abo  told  Um, 
That  they  intended  toentprine  tlw  Tower,  which 
they  com  atatty  de^  htmug  tofie  thevijii  ihn 
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would  assist :  And  this  was  to  be  put  in  execu- 
tion in  some  evening  when  sir  John  Robinson 
Game  borne  late,  by  following  close  after  his 
coach  with  a  party  of  men,  which  should  be 
ready  for  that  purpose.  G.  Phillips/' 

Sir  WUliam  Monce,  and  Sir  Henry  Bennet^ 
Principal  Secretaries  of  State,  sworn. 

Sir  William  Monet,  I  tiave  had  intdlieence^ 
and  several  advertisements  from  several  parts 
of  the  kingdom,  that  there  was  a  design  of 
rising,  and  an  insurrection,  that  it  was  the 
general  expectation  and, common  discourse  of 
the  discontented  and  uisaflPected  party  ;  nay,  it 
was  likewise  preached  about,  ihat  the  Papists 
had  a  design  to  rise  and  cut  the  throats  of  the 
Protestants.  I  had  four  or  five  letters  to  that 
effect  sent  and  brou;/ht  me ;  and  these  rumours 
were  spread  to  excise  others  to  ioin  with  these. 

Sir  Hienrjf  BtnfUit^  Divers  letters  of  mine 
were  to  the  same  effect,  That  there  was  an  in- 
furrection  intended  at  that  time,  and  calling 
upon  01^  another  to  be  ready  at  that  time. 

Sir  JoAn  Talbot  swom. 

Sir  Jehn  Talbot,  I  su ppose  that  the  evidence 
that  I  can  give  in  relation  to  the  prisoners,  is 
•nly  the  consequences  of  this  report,  wbicti 
they  had  rumoured  about  the  papists  massa- 
cring the  protestanta :  the  consequence  was 
(his.  That  it  made  a  very  great  disturbance  in 
Worcestershire  and  Warwickshire,  insomuch 
that  many  gentlemen  that  hved  in  the  country 
in  very  good  repute,  came  under  a  very  great 
suapicioo  of  all  their  neighbours ;  and  the  lieu- 
tenants wrote  to  one  another  to  secure  many : 
Tliere  were  guards  set  to  satisfy  the  fears  of  the 
country,  Friday  night,  which  the  rising  should 
hav^  been  on,  they  would  not  intrust  the  catho- 
des to  be  in  arms,  but  other  volunteers. 

Mr.  Hedges  sworn. 

Mr.  Hodges,  In  Dorsetshire,  the  23d,  Oct. 
last,  there  was  a  discovenr  mnde  by  some  of  the 
town,  of  an  intention  of'^a  general  rising;  and 
some  of  the  town  were  engaged  in  it ;  one  Mr. 
Harvey  a  justice  of  the  peace  examined  divers 
persons;  four  that  were  privy  to  it  were  sent 
to  the  g(|oi,  and  an  exprese  sent  to  Mr.  Secre- 
tary Morice.  Sir  John  Weld  the  younger  gave" 
sucii  an  account  of  Shrewsbury. 

Siubbn,  My  lord,  tlie  occasion  of  my  going 
that  Friday- night,  was  by  Mr.  Hill,  and  Mr. 
Riggs  suisgefcting  the  papists  risfng ;  I  was  never 
known  to  be  a  plotter;  I  had  not  gone  forth 
that  night,  but  only  by  their  persuasions;  I 
never  heanl  of  any  arms,  but  only  the  rumours 
of  the  people. 

Sellers,  I  would  fiiin  knx>w  of  Mr.  Riges 
what  pumberof  arms  I  told  him  was  delivenKl? 

Riggs,    I  know  not  the  number. 

Major  Tho?Bonfoy  (at  his  desire)  was  sworn. 

Miyor  Bonfoy.  I  do  not  remember  that  I 
ever  saw  Phillips's  (ace ;  but  I  did  understand 
it  was  his  custom  to  come  to  the  Exchange  to 
iotaiMite  bimidf  into  my  officersi  making  iaerr> 


with  then,  and  endeavouring  to  get  the  word  ; 
and  I  believe  it  was  his  common  practice. 

PhilUps,  He  may  remember  I  came  on  the 
Exchange  and  spoke  to  him,  and  was  looking: 
for  one  of  his  seijeants ;  I  asked  no  man  the 
word,  but  presently  went  to  the  Black-Lion  in 
the  new  alley,  and  from  thence  I  went  home  ^ 
I  did  not  ask  the  word  of  any  one.  I  have 
confessed  before  the  council,  that  at  the  begin- 
ning of  August  I  met  Mr.  Riggs  in  Cheapside  ; 
he  then  came  and  closed  with  me,  and  walking 
along,  said  he.  Do  not  you  bear  of  a  rising  whicu 
should  have  been  on  Friday  ?  No,  said  I ;  and 
then  I  asked  him  where?  lie  said,  at  Cam- 
berwellr  and  I  thinking  nothing  of  it,  came 
home  and  spoke  of  it  in  my  family,  as  news 
from  Mr.  Riggs.  On  Tuesday  I  met  Mr.  Riggs 
on  Tower-Hul,  and  he  brought  me  to  the  house 
of  Mr.  Tonge;  Tonge  told  Riggs  he  had  been 
at  Windsor,  and  made  some  party  io  secure 
the  Castle.  Riggs  said  he  could  go  down  to 
Kent,  and  secure  Deal  and  another  cattle :  for 
he  had  been  a  preacher  there.  As  for  Mr. 
Tyler,  one  night  coming  near  captain  Foster's 
door,  and  havmg  not  seen  him  in  three  years 
before,  he  asked  me,  if  I  would  not  drink  I  t 
said,  Yes:  Then  ctrae  in  the  carrier  of  Nor- 
wich, I  never  saw  this  carrier  until  then ;  Th^n 
came  Mr.  Tyler,  and  there  %vas  talking  of  a 
frigate,  and  the  time  of  the  lanchine  of  it,  and 
how  it  was  to  be  manned ;  but  a  little  after 
captain  Foster  came  and  charged  me  with  a 
report,  that  I  should  say  he  was  engaged.  I 
'told  him  I  knew  it  not,  nor  said  it  not :  I  bare 
often  declared  I  would  have  nothing  to  do  in 
it.  It  is  true,  Mr.  Ri^gs  came  and  thanked 
me  that  I  sent  notice  to  the  meeting  to  be  gone; 
and  I  told  him  I  would  do  the  people  any  good 
I  could  ;  but  Mr.  Riggs  knows  I  told  him  it 
was  a  dangerous  business,  and  I  would  not 
meddle  with  it :  I  am  sore  in  the  tim^  of  the 
Fifkh-monarchy  insurrection  I  was  faithful  to 
the  king,  ventured  my  life  as  far  as  any  man ; 
Sir  William  Wales  put  trust  in  me,  and  I  did 
that  service  there  that  the  colonel  himself  did 
not  venture  to  do.  *  But  that  I  was  engaged  in 
this  business,  it  is  a  trouble  to  me,  and  I  hope 
the  king  will  be  merciful  to  me,  I  did  not  think 
that  such  a  thing  would  be  disclosed  in  so  short 
a  time.  For  mv  part,  I  did  not  mind  it,  I  knew 
nothing  the  night  1  was  taken,  T  was  in  bed, 
and  did  not  offer  to  escape ;  I  hope  the  king 
will  look  upon  me  as  one  drawn  in. 

Stubbs,  I  never  had  any  meeting  itith  any  of 
the  council ;  most  oi'  the  things  I  heard  at 
Mr.  Tonge's  house,  meeting  with  Mr.  Riggs  by 
chance.  For  those  gentlemen  Mr.  Tyler  speaks 
of,  the  council  of  forty  and  of  six,  I  never 
knew  them :  I  am  sorry  I  should  be  concerned 
in  such  discourse,  and  I  hope  his  majesty  will 
have  mercv  on  me. 

Gibbs,  My  lord,  I  was  at  a  neighbonKs 
house  at  that  time,  and  went  to  drink  a  cup  of 
beer  alone  in  their  .kitchen,  not  kno;viiig  of 
Hilly  Riges  or  Stabbs  coming  there:  I  never 
appointed  them  any  meeting,  they  came  in, 
and  when  they  c«n«iO|  tbey  asked  if  there  was 


SSfJ 


STATE  TBIALS,  14  Ckailss  IL  1662.-:^  High  OVttmm. 


[958 


Gibbm  tiirre;  so  the  people  of  the 
ioW  thma  ciiere  was.  They  cvne  aiid 
taldmet,  there  mere  some  gentlemen  would 
tpeak  with  me^  wliereapoii,  tbcy  being  strange 
hees^ItUHtd  up,  and  said.  Gentlemen,  what  U 
?oor  bomneam  with  me  ?  Said  ihey,  we  would 
driak  a  cup  of  beer  with  you.  Then  said  I,  sit 
dowa;cbc^  hsui  a    desire  to  b€  private,  and  to 


|v  'P'     Wbereapon,    noe    knowiog  their  busi- 
Bef%  I  went  .up,    supposing    they  oieaot  some 


_    they 

aauen  of  my  trside  ;  ~  but  we  sitting  down,  Mr. 

Miggitaid  to  me,  JVlr.  Gibbs,  what  is  tke  best 

news?  And  Mr.  Bill  also  did  urge  and  ask  for 

■cwa.    Su4  I»  Oeotleocien,  I   know  no  news, 

BornoMcan  I    tell    you.      So  they  made  en- 

qorydiea    Ibr   my  brotlser:   said  I,  I  cannot 

ttil  where, nay  brother  is,  may  be  your  business 

■2B0SC  with  hisn  :  I  iwill  send  for  him:  and  I  sent 

the  maid  for  him,  and  directed  her,  that,  if  he 

aasnotftt  home,  she  sbould  leave  word  for  him 

iaeaime.     Agaio    they  urged  for  news,  and  I 

taUthcisI  knevw   noc&e  but  only  this,  that  the 

■eeting  wss  seized   upoia   the  last  Sunday,  by 

sraied  soldiers  :    bu^    to   tell  tbem  there  would 

be  any   rising    or    o€    wkxiy    arms  delivered,  or 

piOok,  as  Mr.  Hill  bas  related  it,  was  a  thing  I 

wai  wbolU  ignorant  oF.       I  speKk  as  in  the  pre- 

leace  of  God,  auid  X  kxiowr  1  must  one  day  give 

m  aooount    before    tbe    great  assizes  of  the 

Yodd  ;  and  I  fear  tbal;  which  they  have  said,  is 

oat  of  some  fear  lying  upon  thern^  being  goilty 

ef  SfMoe  fact,     smd    so     to    shroud  themselves 

mder  lalse  lies.      They,  nor  no  other  can  prove 

that  ever  I  receiwed   o^    delivered  any  arms,  or 

ihat  aay  were   delivered    by  my  order;  these 

aen  speak  falsly. 

Sir  OrL  ^ridgmoM^.  You  mistake  yourself, 
diey  do  not  charge  you  with  receiving  or  deli- 
vcnc^  arms,  but  you  related  it :  your  brother 
speaks  soch  things  had  been  done,  and  ifvou 
know  of  this,  and  do  consent  and  conceal  it, 
yoa  are  equally  guilty. 

GiMa.  After  they  had  asked  the  news,  in  a 

jkortdme   my   brother  came  into  the  room, 

and  I  rose  liom  the  table,  and  went  towards 

ay  brother ;    and  then  ray  brother  asked  me 

what  tbose  gentlemen  were  ?  I  said  they  were 

slraagers  to  nse,  said  knew  not  what  they  came 

fer.  '  Says  be,  they  «re  strangers  to  me  also. 

Inuiiedist^y  ^e  arose,  paid  our  reckoning,  and 

veot  away.     But    that  ever  I  said  my  brother 

told  me,  *  The  council  of  six  was  broke  up,  all 

•  is  ready,  Ludlow  to  be  general,  and  Alhailow- 

'  Eve  the  time,  or  that  things  went  on  well ;'  I 

den  it :  my  brother  said  no  such  thing  to  me, 

aor  f  to  any  mas^.      When  there  was   an  in- 

sorrection  by  the'  Fifth-Monarchy  men,  I  was 

frJM^fi  presently  ready  at  beat  of  drum,  went  out 

ia   my   own    person   to  sene  his  majesty  at 

twelve  o'clock  at  nisht,  though  I  had  servants 

of  my  own.     My  aSections  were  soch,  that  I 

Vave  always,  eVer  since  his  majesty's  restorer 

ten,  been  an  obedient  subject  to  all  his  lawful 

caounandt.     I  belonged  then  to  major  Kiibv's 

opcapany,  sod  did    continue  marching  in  the 

company  antil  the    whole  business  was  over, 

•nd  ventuivd  my  Ufe,  and  never  did  contrive 
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any  plot,  or  knew  of  any  plot,  received  or  de- 
livered any  arms.  As  to  tne  inhabitants  among 
whom  I  have  lived  many  years,  they  have 
known  my  conversation ;  I  have  been  a  peace- 
able ncii(hbour,  subjecting  myself  under  the 
fovemment  that  now  is,  whom  God  continue, 
desire  this  certificate  may  be  read  concerning 
my  neighbours  testimony  of  my  conversation. 

Sir  Qrl.  Bridgman.  If  you  have  any  of  them 
here,  they  may .  speak ;  but  the  certificate 
cannot  be  read. 

The  Porter's  man  of  Bridewell  said,  he  knew 
nothing  but  that  he  lived  very  quietly  among 
his  neighbours. 

C  Jnittice.  Nor  I  neither. 

Cifurt.  Mr.  Tonge,  what  have  you  to  say  ? 
Tonge.  I  have  nothing  to  say,  but  that  the 
^rst  man  that  brought  me  into  this  business 
was  Tyler. 

Sdiert,  All  that  I  am  charged  with  is  a 
report  of  the  delivery  of  some  arms  ;  seeing 
that  a  number  of  arms  are  mentioned,  I,  would 
ask  what  was  the  number  ? 

Biggt,  I  cannot  well  tell  the  nom'ber,  but  > 
you  said  there  were  some  arms  given,  and  some 
to  be  given,  and  tliat  several  had  come  to  that 
place,  and  went  away  without  anns,  and  that 
within  two  or  three  days  there  would  be  more 
given ;  but  as  to .  the  number,  I  cannot  re* 
member. 

Sellers.  Now  take  notice  of  Mr.  H ill's  evi- 
dence, he  hath  asserted  that  there  were  five  or 
600 ;  how  do  these  agree  ?  1  can  have  suffi- 
cient testimony  of  my  life  and  conversation. 

CourL  If  you  have  any  thing  more  to  say  in 
this  business,  speak  in  uie  name  of  God,  no 
body  hinders  you,  but  keep  to  the  business. 

SeUert*  I  intreat  the  Bench  to  take  notice 
what  I  am  charged  withal ;  it  is  only  a  report 
I  received  from  one  man,  and  told  to  aAother, 
and  the  very  original  was  a  lye,  there  was  no 
such  matter ;  and  yet  here  is  audacious  evi- 
dence s  he  says  I  named  five  or  600,  and  'yet 
Riggs,  to  whom  I  spoke,  heard  m^  name  no 
number. 

CounteL  One  speaks  to  the  arms,  but  does 
not  remember  the  number ;  they  both  speak 
to  the  tlung. 

Sellers.  How  can  Mr.  Hill  be  a  competent 
witness  against  me,  when  be  never  saw  my 
face  before,  but  says  Mr.  Riggs  told  liim  h 

Hill.  I  said  not  so,  but  that  I  heard  it  from 
your  own  mouth. 

Mr.  Solicitor.  Mr.  Rigss,  why  did  you  go  to 
Mr.  Sellers  to  help  Mr.  nill  to  arms  f 

Riggs.  Because  Mr.  Sellers  told  me  the  day 
before,  that  he  heard  there  was  some  delivered^ 
and  more  would  \^ :  and  the  next  day  we  went 
to  the  Exchange,  and  th^re  he  told  me  this 
story. 

Sellers.  I  cannot  hear  him. 

Sir  OrL  BridgnHun,  He  ^vs  you  told  him 
the  day  before  there  was  anns  delivered,  and 
more  would  be  delivered ;  and  then  the  next 
day  he  and  Mr.  Hill  came  on  the  Exchange^ 
and  then  you  spoke  tbose  wqrds  which  they 
both  witness  against'you. 
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Sillers,  1  never  ^oke  soch  a  word.  It  is 
trub/ what<  Wapsbot  told  me,  I' told  Riggt, 
which  was,  that  there  were  arms  delivered ;  biit 
it  seems  there  was  none :  and  I  told  bim  I 
would  tell  him  the  trath  tlie  next  day  on  the 
Exchange.  And  so  in  the  mean  time  speaking 
with  Wapshot,  he  told  me  there  was  no  soch 
things  and  I  told  Mr.  Riggs^  Wapshot  said  there 
was  none. 

Court,  Pray  what  made  you  so  busily  inquire 
after  arm?,  if  you  were  not  coccerned  ? 

Sellers,  1  did  not  inquire  after  it,  but  acci- 
dentally meeting  him  in  Mark-Lane,  he  told  me. 

Tonge.  My  lord,  as  you  are  my  judge,  sol 
hope  you  will  be  ray  counsellor  ;*  and  I  pray 
TOur  advice,  whether  Mr.  Tyler  and  Mr.  Riggs 
be  competent  witnesses  against  me^  they  being 
in  the  same  cose. 

Sir  Orl,  Bridgman,  Where  is  the  cause  of 
your  exception  ? 

Tonge,  Because  they  are  in  the  same  case. 

Sir  Url.  Bridgman^  There  are  four  witnesses 
all  against  you,  your  own  confession  and  exa- 
mination against  ^ou ;  through  the  whela  busi- 
ness yon  are  a  prmcipal  person. 

Tonge,  1  confess  I  did  confess  it  in  the 
ToWer,  being  threatened  with  the  rack. 

Sir  Orl,  Bridgman,  There  is  Mr.  HiU,  Mr. 
RiggSy  Mr.  Bradley,  and  Mr.  Tyler :  there  is 
Hill  and  Bradley  without  exception;  Bradley, 
he  was  not  at  all,  concerned,  he  went  along 
with  you  to  know  what  you  said ;  and  Mr. 
HiU  was  not  a  person  in  the  desien,  but  made 
«se  of  only  to  find  out  tlie  pk>t :  they  did 
notliing  unjustifiable,  so  they  are  witnesses 
withoot  exception. 

Serj.  G/vFifie.  We  desire  your  lordship  to 
declare  whether  Riggs  and  Tyler  be  lawful 
witnesses. 

.  Sir  Orl.  Bridgman,  I.would  have  you  know 
this  :  Where  you  make  exception  against  those 
persons  that  are  guilty  of  the  same  crime,  that 
IS  a  mistake  to  say  they  are  not  witnesses :  in 
cases  of  treason,  where  there  are  works  of 
darkness,  these  are  things  men  will  not  do  by 
day-light,  but  in  darkness ;  and  who  can  dis- 
cover these  works'of  darkness  better  than  they 
that  have  to  do  with  them,  if  God  turn  their 
hearts  ?  It  is  true,  such  persons  as  these  are, 
if  they  had  been  convicted,  they  are  not  wit- 
'  nesses ;  but  though  they  are  in  the  same  fault, 
it  is  frequent  practice,  they  are  allowed  in  case 
of  felony.  Besides,  they  are  not  witnesses 
alone,  and  there  are  divers  circumstances  con- 
curring. 1  Edvr.  6,  5  £dw.  6,  both  statutes 
say,  There  shall  be  lawful  witnesses  in  cases  of 
High-Treason  ;  but  that  is,  such  witnesses  as 
the  law  would  allow  before  those  statutes: 
The  meaning  of  the  statutes  was,  that  men 
might  not  betaken  upon  bare  surmises' ;  there- 
fore the  law  says,  there  shall  be  two  witnesses. 
When  one  is  accused  of  treason,  another  in  the 
same  oflPence  unconvicted,  bis  evidence  is  made 

use  of;  and  though  he  is  not  so  upright  a  wit- 

— — * — ■ —  - 
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ness  as  others,  yet  he  is  such  a  witness  m  fhe 
jury  is  ta  take  notice  oC  Soch  testimony  was 
allowable  before  tliose/ statutes;  and  the  trial 
b  still  by  jury,  not  witnesses,  and  the  jury  are 
to  consider  of  the  credit  of  the  witnesses.  In 
king  James's  time  a  great  person*  wascon*. 
demned  upon  the  evidence  or  one  in  the  same 
treason.  It  is  plain  by  several  circorostances^ 
you  have  been  a  principal  person,  a  Icader-on 
of  the  business:  Though  a  man  be  but  present 
when  treason  is  spoken,  or  designed' and  acted; 
if  this  man  be  present,  and  shew  any  thing  of 
approbation,  his  concealing  of  it  is  as  much 
treason  as  he  that  did  it,  they  are  all  principals 
in  treason. 

Sol,  Gen,    May  it  please  yonr  lordships,  and 
you  gentlemen  of  the  jury,  you  have  heard  the 
evidence  of'  the  prisoners  at  the  bar ;  Five  of 
them  have  stood  out  their  trial,  a  sixth  hath 
confessed  the  fact.    Against  those  persons  that 
now  stand  at  the  bar,  under  good  favour,  tliero 
is  a  clear  and   unquestionable  proof  of  the 
crime  churfjed  agaiust  them,  and  they  hare  not 
said  any  thing  that  hath  either  taken  away  the 
credit  of  the  evidence,  or  excused  the  matter. 
If  you  consider  first  Tonge,  -there  are  against 
bim  four  witness^,  and  those  unquestionable; 
as  yott  heard  the  direction  of  the  court,  that  he 
knew  of  the  design,  approved  of  it,  contrived 
how  to  surprize  Windsor-castle,  had  corrupted 
the  Ke&d  gunner  and  serjeant  there :  That  he 
did  contrive  to  seize  Whitehall,  and  if  you  be- 
lieve Bradley,  advised,  as  the  fittest  way,  to 
break  inro  the  privy-garden  :  All  this  against 
Tonge,  viiih  a  wurld  of  other  evidence  bow 
active  he  has  been,  his  house  was  the  place  of 
consultation,  be  imparts  the  design  to  Phillips^  ' 
and  Phillips  undertakes  to  get  the  word  of  toe' 
trained-bands ;  1  think  none  can  prove  more 
than  is  proved  against  bim.     When  ^ou  come 
to  hear  the  proof  against  Phillips,  it  is  proved 
that  he  offered  to  betray  300  arms  in  the  ar-- 
tillerv,  where  he  had  some  kind  of  trust,  and 
that  he  was  ready  to  endeavour  the  worrl  when 
(he  insurrection   was  to  be ;   and  but  a  very 
little  before,  he  is  the  man  that  discovers  to  the 
congregational  meetings,  that  the  traiiied- Bands 
were  coming  to  surprize  them,  that  is  m  hh 
own  Confession,  as  well  as  the  willingness  in 
bim  to  discover  the  word.     It  is  proved,  that 
Tonge  and    Stubbs    were   present   at  .those 
discourses  touching  surprizing  the  Tower,  se- 
curing the  king,  this  is  proved  expressly  against 
them :  Siubbs,  he  thinks  he  Jias  said  fairly  for 
himself,  when  be  doth  ask  Mr.  Hill  whether 
he  did  not  say  he  had  horses  and  SOO/.  to  carry 
4)0  the  work ;  Mr.  Hill  says  he  did  Aay  so  : 
Then  it  seems   Stubbs  was  inquisitive  what 
helps  there  were  to  carry  it  on.    Mr.  Hill  goet 
farther ;  that  in  the  presence  of  Stubbs  it  was 
said  there. should  be  no  quarter  given,  but  such 
as   Ludlow    should    have   if  he   were  taken. 
When  you  come  to  Gibbs,  he  does  deny  all  the 
whole  matter,  and  indeed  so  they  would  all ; 

.  ■  ■  ■      ■■  ■  »  .1  ,1  iM    I   ■  ^1  I  III—      a 
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«J 


STATE  TBlAfS,  H  Giiarlis  II.  1662.—^  2%A  Iktamn. 


[fCt 


ttd  dMj  lave  nothing  to  sa^,  but  to  cry,  the 
vitaoses    bare    sworn  fals^iy,   and    God    is 
a  r^kteom  God,  and  be  will  require  their  blopd 
aac  daj :   Bat  remember  what  a  horrid  pro- 
tatadoB   was    in   that  letter   that  was  sent 
abroad,  to  alarm  tbe  whole  kiogdooi,  as  if  a 
■aoBcre  was  intended  by  the  papists^  and  the 
vatdKword  ther  should  all  rise  by  ;  that  let- 
aer  says,  '  I  call  the  eternal  God  to  witness, 
*  dm  is  no  Crepan,  but  a  sober  truth.'    t)o 
jDO  think  that  men   who  are  not  ashamed  to 
call  the  eternal  God  to  witness  to  a  lye,  when 
it  is  to  raise  a  aedition,  will  make  any  scruple 
ct  such  protestations  at  the  bar,  when  it  is  to 
sare  their  lires  ?  And  if  a  man  may  escape  by 
ha  own  protestation,  who  shall  ever  be  found 
piihjf  But  Gibbs  thinks  be  says  a  great  deal 
hr  himself,  when  he.  says  bis  neighbours  can 
live  great  testimony- of  his  good  conversation. 
Alas  r  who  will'  deny  to  give  a  good  report  of 
any  man  till  be  hear  evil  proved  again&t  him  ? 
But  do  jou  think  a  httle  demure  and  sober 
camq^e  aofiongst  a  man's  neighbours  will  serve 
ID  balance  an  evidence  of  high- treason?  Is  not 
the  proof  clears  that  he  did  both  know  the  de- 
vf/n  and  approve  it  ?   Mark  what  Gibbs  tells 
the  eompany. — My  brother,  saith  he,  for  bis 
part  he  will  not  speak  before  you ;  but  if  you 
be  honest  men,  this  is  the  news  that  was  spoke, 
like  one  that  was  not  consenting  to  it.     Well 
iheo,  what  is  the  news  ?  He  tells  them  why  tlie 
OMiicil  of  six  are  broke  up,  Friday  is  tiie  day 
of  action,  ^^low  i^  to  be  general.     Can 
aay  man   be   privy   to   these  things  and  re- 
late them  so  chearfuUy,  and  yet  not  be  con- 
«nting?    Believe  it,  it  is  a  hard  matter  to- 
iiad  grater  evi4eoce   of  a  knowledge  and 
ooDsent  against  any  conspirator,  until  he  break 
oat  into  open  action.     Sellers,  he  says  that  the 
witnmct  do  not  agree;  for  Mr.  Hill  speaks 
that  he  said  there  was  fiY6  hundred  arms  deli- 
vered, and  forty  men  went  without  arms,  but 
within  two  or  three  days  there  would  be  more. 
And  when  Rigg9  comes  to  speak  he  sajFS  he  did 
sav  anas  were  delivered,  and  more  would  be, 
bat  he  did  not  retaember  what  number ;  and 
becaose  they  agree  in  tbe  thing,  but  not  in  the 
number,  therefore  he  thinks  they  disagree  in 
the  matter.      Observe  what  reason  was  there 
that  RiggS  comes  to  enquire  of  Sellers  for  arms, 
because  Sellers  told  him  the  -day  before  arms 
were  delivered,  and  mor^  would  be,  he  thought 
ther^bre  he  came  to  a  very  proper  person  to 
tell  him.     If  yoo  mark.  Sellers  does  deny  open- 
ly ia  the  court  that  ever  he  saw  the  face  of 
Hill  till  he  was  apprehended,  although  Hill  was 
with  Higgs  when  tbe  arms  were  spoken  of  upon 
tbe  Exchaoge :    and  then  he'  says  again,  that 
Bin  speaks  by  hearsay,  he  is  out  in  that  too ; 
Ibr  MrTHiU  swears  expressly,   he  heard  the 
wanb  themselres  from  Sellers.    Then  here  are 
these  before  yoo,  fpor  witnesses  against  Tonge, 
tvoa^nsi  PbillipSr<^nd  his  own  confession; 
kcra  aie  two  ag.aipst  Gibbs,  with  these,  circum- 
aaoces,  '  If  yo^  he  honest  men,  this  is  the 
sews,'  &c.     Here  are  two  witnesses  likewise 
yi.^.f  Sctibbi!^  ^ho  WW  likewise  present  at 


all  their  Rebates,  even  wheri  the  king  himself 
was  to  have  had  the  same  quarter  with  Lud- 
low. Now,  gentlemen,  that  there  was  a  con- 
spirapy,  I  thmk  you  have  a  clear  evidence: 
we  may  thank  God,  and  the  cafe  of  the  king 
and  his  ministers,  that  it  wen,t  no  further ;  hot 
it  is  no  thanks  to  the^e  men,  they  would  have 
carried  it  to  the  extremity,  bad  they  had  power. 
And  without  question  this  was  formed  by  other 
kind  of  wits  than  these  poor  contemptible  Agi- 
tators, who  are  now  tried  for  it :  you  see  there 
was  a  council  of  forty,  and  an  under-council  of 
six,  a  declaration  framed  to  scatter  at  the  time 
of  action,  and  that  action  directed  to  be  both 
in  the  city  and  country,  just, in  effect  at  tha 
same  pitcn  of  time  ;  and  that  it  might  be  so,  a 
wicked  and  an  impudent  letter  is  contrived, 
and  many  thousand  copies  dispersed,  and  it 
wrought  so  far^  that  the  countries,  mudi  about 
the  time  appomted,  were  in  great  disorder,  as 
you  have  heard  it  proved.  Is  it  not  plain, 
that  an  evil  spirit  went  throughout  the  whole 
nation  and  anunated  the  whole  party  of  male^ 
contents?  most  evidently  it  was  a  terrible  con- 
spiracy. Gentlemep,  it  is  true,  it  is  a  question 
of  blood,  but  it  is  royal  blood,  it  is  th^  blood 
of  princes  and  nobles,  and  it  concerns  the 
peace  and  security  of  the  kingdom,  and  every 
n)an*s  propriety,  and  of  religion,  for  they  baa 
left  no  man  of  conscience  or  reputation  behind 
if  they  had  prevailed.  Consider  the  massacre 
these  men  would  have  committed,  had  they 
prospered,  and  oppose  that  to  the  pretended 
massacre  which  they  gave  out  by  their  letter 
the  Papists  would  J^iave  committed.  Consider 
that  you  h\Lve  tlie  life  of  the  king  in  your  hands, 
and  I  doubt  not  but  he  and  the  whole  kingdom 
shall  always  be  safe  in  the  verdicts  of  honest 
men* 

C.  Juttiec,  My  masters  of  the  Jury,  I  can- 
not speak  loud  to  you,  yon  understand  the 
nature  of  this  business,  sucti  as  I  think  you 
have  not  had  the  like  precedent  in  your  time. 
My  speech  will  not  give  me  leave  to  discourse 
of  it;  for  the  witnesses,  they  are  none  but  such 
as  may  satisfy  all  honest  men :  It  is  clear  tliey 
sll  agreed  to  subvert  the  government,  to  de- 
stroy his  majesty;  what  can  you  have  more? 
two  of  the  witnesses  are  without  exception,  but 
I  do  not  see  any  way  but  their  testimony  is 
^ood.  For  the  parties,  they  in  themselves  are  very 
mconsiderable;  these  are  but  the  out-bouglis^ 
and  if  such  fellows  are  not  met  withad,  these 
kind  of  people  are  the  fittest  instruments  to  set 
up  a  Jack  Straw  and  a  Wat  Tyler :  therefore 
you  must  lop  off*  these,  or  else  they  will  encou- 
rage others.  You  see  one  of  their  own  com-  , 
pany  hath  confessed  the  fact,  out  of  remorse  oT 
his  own  conscience.  But  1  leave  the  evidence 
to  you :  go  together. 

Officer  was  sworn  to  keep  the  Jury. 

The  Jury  withdrew;  and  after  an  houi'a 
consuitatiop,  ^ey  returned. 

Silence  was  oommanded,  and  James  Hind> 
fetched  from  the  gaol  to  the  bar. 

CUrk  of  the  Feace.    Gentlemen;  answer.  t»' 
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TOur  names;  Edmond  Butler,  Clement  Puii((, 
[and  the  rest  of  the  Jury  before-i^ientioQed] 
mre  yoa  all  agreed  of  your  rerdict  ? 
Jury.  Yes.  . 

Clerk  of  the  Peace.    Who  shall  say  for  you  ? 
Jury,    The  Foreman. 

Clerkqf  the  Pence.  Set  op  Thomas  Tonge 
to  the  bar :  Thomas  Tonge,  hold  up  thy  hand  ; 
look  upon  hiih,  roasters :  how  say  you,  is  be 
f^oilty  of  the  high-treason  whereof  he  stands  in* 
dieted,  or  not  gnilty  ? 
Jury.    Guilty. 

Cierk  of  Newgale.    Look  to  him,  keeper. 
Clerk  of  the  Peace.    What  goods  and  chat- 
tels f 
Jury.    None. 

Clerk  of  the  Peace.    George  Phillips  to  the 
bar:  how  say  yoa,  is  he  guilty  of  the  high- trea- 
son whereof  he  stands  indicted,  or  not  gnilty  ? 
Jury.    Guilty. 

Clerk  of  Newgate.    Look  to  him,  keeper. 
Clerk  of  the  Peace.    What  goods  ana  chat- 
tels ? 
Jury.    None. 

Clerkqf  the  Peace.     Prancis  Stubbs  to  the 
bar :   how  ^ay  you,  is  he  gnilty  of  the  high- 
treason  whereof  he  stands  indicted^  or  not 
guilty? 
Jury.     Guilty. 

Clerk  of  Newgate.    Look  to  him,  keeper. 
Clerk  ^the  Peace.    W hat  goods  and  chattels? 
Jury.    None. 

Clerk  of  the  Peace.  John  Sellers  to  the 
bar :  how  sny  you,  is  he  guilty  of  the  high- 
treason  whereof  he  stands  indicted,  or  not 
guilty  ? 

Jury.    Guilty. 

Clerk  of  Newgate.    Look  to  him,  keeper. 
CUrk  of  the  Peace.  What  goods  and  chattels  f 
Jury.    None. 

CUrk  of  the  Peace.    Nathaniel  Gibbs  to 
the   bar:    How  say  vou,  is  he  guilty  of  the 
'  high-treason  whereof  he  stands  indicted,  or  not 
guilty  f 

Jury.     Guilty. 

Clerk  of  Newgate.    Look  to  him,  keeper. 
Clerk  of  the  Peace.   What  goods  and  chattels? 
Jury.    None. 

CUrk  of  the  Peace.  Hearken  to  your  ver- 
dict, as  ute  court  hath  recorded  it.  You  say 
tiiat  Thom^  Tonge  is  guilty  of  the  treason 
whereof  he  sands  indicted,  and  so  all  the  rest. 
And  yoii  say,  that  they,  nor  any  of  them»  had 
any  goods  or  chattels,  land  or  tenements  at  the 
time  of  committing  the  said  treason,  or  at  any 
time  sithence,  to  your  knc^ltdge;  and  thus 
yon  say  all  ? 
Jury.    Yes. 

CI.  of  the  Peace:  Thomas  Tonge,  bold  ap 
thy  band,  thou]  hasC  been  iiidictnl  of  High- 
Treason,  thou, hast  thereunto  pleaded.  Not 
Guilty,  and  for  thy  trial  hast  put  thyself  upon 
God'  and  the  country,  and  the  country  bath 
found  thee  Guilty;  what  hast  thoa  to  say  for 
thysilf,  why  the  Court  should  not  proceed  to 
judgment,  and  thereupon  awftid  ezedutioii  of 
thee  aoeording  to  the  law  ? 

i 


Tonge.  I  pray  merry  from  the  king,  I  cry 
for  mercy  froiA  the  kiM. 

Clerk  of  Newgate,  l^e  him  up.  Executioner. 

CI.  of  the  Peace.  George  Phillips,  hold  op 
thy  hand ;  thou  art  in  the  same  case  that  Tho- 
mas Tonge  is,  what  canst  thou  Mnr,  2iec. 

PhiUwt  kneeled  down,  jind  said,  I  pray  the 
mercy  of  the  King  and  the  honourable  bench. 

Clerk  of  Newgate.  Tye  him  up,  Eiecutioner* 

CLqfthe  Peace.  Francis  Stubbs,  hold  up 
thy  hand  ;  thou  art  in  the  same  case  the  two 
last  prisoners  before  thee  are;  what  canst 
thou  say,  &c. 

Stubht.  I  bc^  mercy,  I  was  merely  drawn 
in. 

Clerk  of  Newgate.  Tye  him  up.  Executioner. 

CUrk  of  the  Peace.  John  Sellers,  hold  up 
thy  hand;  tkou  art,  &c.  What  canst  tbo« 
say,  &c. 

Sellert.  I  would  intreat  this  honourable 
bench  to  consider  my  condition^  and  what  my 
chaise  is  ;  I  delivei«d  no  iirois,if  J  had  known 
where  they  had  been,  I  would  liave  .discovered 
them :  I  hicg  mercy  from  the  king  and  this  ho- 
nourable bench. 

Clerkqf  Newgate.  Tye  him  ap.  Executioner. 

CI.  qf  the  Peace.  Nathaniel  Gibbs,  hold 
up  thv  hand  ;  thou  art,  &c.  What  canst  thou 
say,  &c. 

Gibbt.  And  please  this  hononrahle  beneh, 
I  have  something  to  say,  I  am'  innocent  as  to 
iny  conscience  of  acting  any  thing  treasonable 
against  his  majesty ;  the  Lord  forgive  the  wit- 
nesses :  I  ^eg  the  mercy  of  ihe  king. 

CUrk  ^Newgate.  Tye  him  up.  Executioner. 

CI.  qfthe  Peace.  James  Hind,  hold  up  thy 
hand ;  thou  art  guilty  of  the  treason  whereof 
thou  standest  indicted  by  thy  own  confession, 
what  canst  thou  say,  kc 

Hind.  I  have  nuibing  to  say,  but  humbly 
beg  the  mercy  of  the  king. 

Clerkqf  New fi>a*e.  Tye  him  np,  Executioner. 

Crier.  O  Yes!  my  lords  the  kiog's justices 
command  all  mnnner  of  persons  to  keep  si- 
lence while  judgment  is  in  giving,  npon  pain  of 
imprisonment. 

ChirfJuttice,  Thomas  Tonge,  George  Phil- 
lips, Francis  Stubbs,  Jaines  Hind,  John  Sellers, 
and  Nathaniel  Gibbw,  you  six  prisoners  at  the 
bar,  you  have  been  here  indicted  for  one  of  the 
greatest  crimes  that  can  be  committed  upon 
earth  as  to  this  world,  against  God,  our  King,  and 
your  country,  and  against  every  good  body  that 
IS  in  this  land,  for  that  capital  sin  of  High  Trea* 
son,  which  is  a  sin  inexpiable,  and  indeed  hath 
no  equal  sin  as  to  this  world.  Upon  this  yon 
have  severally  been  arraigned,  and  have  seve* 
rally  (except  one)  pleaded  not  guilty,  and  pot 
yourselves  upon  God  and  the  country  for  jomr 
trials ;  and  your  eountrr  have  found  ?oo  guilty  s 
For  the  ^wa  that  are  found  gvilty,  I  most  say 
that  in  you  I  find  little  remorse,  little  sense  ef 
TOur  sin.  For  the  little  man  there.  Hind,  be 
hath  much  shewed  his  penitency.  Ai  to  the 
manner  and  circumstances  of  this,  meet  men 
here  beliere  this  did  not  originally  arise  frop^ 
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wsr  ptrdcalar  selres,  it  roust  be  pat  into  yoa 
DT  some  othei* :  You  speak  as  if  yoD  desired 
BMfty;  where  was  jour  mercy,  that  would  have 
destroyed  king  and  country,  and  massacred 
■Bay  miliions  of  souls,  no  respect  of  any  per- 
soB,  hot  jour  own  fellows?  I  speak  this,  that 
yoa  Biay  be  the  more  sensible  of  yoor  own 
oime,  tbat  yon  nuiy  truly,  out  of  the  remorse 
4if  CBOsdeDce.  be  sorry  for  your  sin :  You  know 
wy  well  the  old  counsel,  and  it  is  a  good  one, 
*  Pear  God,  and  honour  the  king,  and  meddle 
not  with  them  that  are  given  to  change.'.  Med- 
dfii^witb  them  that  are  given  to  change,  has 
broogfattoo  moch  mischief  already  to  this  na- 
tioD ;  and  if  joii  will  commit  the  same  sin,  you 
BSBtieoeiye  the  aame  punishment:  for  happy 
is  he,  that  bj  other  menV  harms  take  heed.  I 
shall  not  spend  long  time  with  you,  but  if  you 
will  aa  much  as  you  can  discover  the  actors 
herein,  jfoo  will  do  God,  the  king  and  your 
cooDtrj  good  service.  It  remains  tlmt  the  court 
proceed  to  judgment :  and  therefore,  you  six, 
the  one  by  bis  own  confession,  and  the  other 
Sfc  by  conviction  of  law,  the  Judgment  of  this 
coon  n,  '  That  you  be  conveyed  back  to  the 
^aoe  firora  whence  you  came,  and  from  thence 
to  he  drawn  upon  an  hurdle  to  the  place  of 
accutioD;  and  there  yon  shall  be  hanged  by 
the  neck,  and  being  alive  shall  be  cut  down, 
and  yoor  privy  members  to  be  cot  off,  your  en- 
trails to  be  taken  out  of  your  body,  and  (yoa 
fiving)  the  same  to  be  burnt  before  your  eyes, 
and  yoor  bead  to  be  cot  off,  your  body  to  be  di» 
vided  into  four  cjuarters,  and  your  head  and 
^oartcra  to  be  duposed  of  at  the  pleasure  of 
the  king's  majesty  :  And  God  have  mercy  upon 
joor  souls. 

Phillips^  Tonge,  Gibbs,    and  3tabbs  were 
ordered  for  execotion  on  Monday,  Dec:  39, 
when  they  weiv  drawn  on  two  hurdles,  viz. 
Phallipa  and  Tonge  on  one^  Gibbs  and  Stubbs 
«o  the, other,  to  the  common  place  of  ezecu- 
doo  at  Tyburn :  Where  being  come,  they  were 
received  into  a  cart  under  the  {^allows;  and 
the  executioner  desiring  them  severally  to  foi^ 
give  him,  tb^y  all  declared  they  did  freely  fbr- 
g^  him  and  all  their  enemies,  and  did  seve- 
rally salute  each  other  with  this  phrase,  '  Wel- 
come, Brother ;'  and  to  one  another  said, '  We 
are  now  launching  into  the  deep.'    They  beinc 
all  tied  up,  Phillipii  gave  the  eiecuti'oner  a 
aaall  sum  of  money,  and  the  re»>t  directed  the 
exccotioocr  to  take  out  of  their  pockets  a  small 
parcel  of  money,  as  their  ^,ift  to  him ;   and 
Pyhps  afterwards  bent  a  sixpence,  and  pre- 
iented  it  to  a  friend  of  his,  Mr.  Stroud ;  and  a 
slulliug  likewise  bent  to  one  Mr.  Clark.    Then 
tbe  ooder-sberiff  of  Middlesex  acquainted  them 
they  bad  all  free  liberty  to  speak,  provided 
ihiy  did  not  reflect  upon  his  majesty,  or  the 
jreseat  government;  which  they  all  promised 
Bot  to  do,  and  thanked  him  for  his  civility. 

And  then  Phillips  began  as  follows : 

"  Friends  and  Countrymen ; 
'  I  am  come  this  day  to  pay  that  great  debt 
ikul  erne  lo  nature;  it  b  a  work  that  had 


need  be  well  done,  for  it  is  but  once  to  be  doue. 
My  hope  is  now  above ;  and  for  what  I  now 
come  to  suffer,  for  my  own  part,  I  bless  God, 
in  whose  presence  I  now  speak,  as  a  dying 
man>  I  had  not  any  murderous  thought  against 
the  king;  but  I  have  prayed  for  him,  and 
wished  that  he  might  live  and  reign,  and  long 
reign  in  righteousness;  and  that  God  would 
niake  his  crown  a  crown  of  righteousness  upon 
his  head,  and,  bless  him  in  his  government,  so 
that  he  may  not  know  any  of  these  occasions 
more :  For  my  part,  I  have  ventured  my  hfe 
for  his  majesty,  it  was  far  from  my  heart  to  do 
any  thing  of  that  nature.  The  Loid  receive 
my  soul.  I  freely  foivive  all  men,  as  I  hope  to 
be  forgiven  of  God  :  I  never  did  act  any  thing, 
bnt  only  this,  which  was  my  ignorance  of  the 
laws,  that  I  did  not  discover  it ;  and  I  was 
justly  found  guilty,  for  not  discovering.  I  have 
done,  Mr.  Sbertu;  but  hope,  afker  my  brethren 
have  spoken,  we  may  have  liberty  to  call  upon 
the  Lord." 

Und.  Sheriff,    It  will  not  be  denied  you«. 

Then  Mr.  Tirnge  began  in  this  manner : 
'^  Friends  and  Countrymen  ; 

*'  You  see  me  here  a  dying  man :  I  have 
sometimes  been  in  some  men's  company,  whera 
I  have  heard  them  contriving  the  busmess  for 
which  I  am  to  die ;  and  that  which  led  me  to 
join  with  them  was  this :  I  was  and  bad  been 
sometimes  in  tbe  army;  and  I  have  looked 
upon  this  cause  to  be  good.  As  for  his  ma> 
jesty,  the  Lord  bless  him,  and  prosper  him, 
and  put  it  ,into  his  heart,  that  be  may  be  a 
nursing  father  indeed  to  his  country/' 

Und.  Sher,  Have  you  any  more  to  say? 
You  may  speak. 

Tonge,    I  have  nothing  more. 

And  iiien  Gibht  proceeded  and  said,  '*  Coun* 
trymen  and  Friends,  and  I  hope  Christians, 
and  the  last  consideration  is  that  that  makes 
me  the  more  free  to  speak  to  you ;  we  all  pro- 
fess to  own  God  and  Jesus  Christ  to  be  our 
Saviour,  our  Redeemer,  our  Sanctifier,  and 
giver  of,  and  bestower  upon  us  eternal  life ; 
thib  should  excite  our  souls  to  love  one  ano« 
ther ;  and  upon  the  account  of  God's  love, 
that  God  has  so  loved  us  as  to  give  Jesus  Christ, 
to  reconcile  us  sinners  to  God,  we  ought  to 
love  one  another,  it  is  his  great  command. 
Truly,  as  to  the  cause  for  which  I  am  brought 
here,  God  the  great  judge  of  heaven  and  earth, 
before  whom  I  stand,  knows  that  in  the  place 
where  I  have  lived,  I  behaved  myself  as  aa 
obedient  subject ;  and  when  there  was  an  in* 
surrection  by  the  Fifth  Monarchv  men,  I  went 
out  in  iny  own  person,  though  t  had  servants 
as  well  as  others,  purely  out  of  affection  to  his 
majesty,  knowing  that  in  the  peace  of  his  go* 
vernment  1  should  have  peace,  and  so  I  went 
out,  hazarded  my  life,  and  continued  out  till  aU 
was  quiet.  I  was  at  a  neighbour's  house  drink- 
ing of  a  cup  of  beer  on  Tuesday  night  in  the 
kitchen  alone,  save  only  the  man  of  tbe  house 
and  the  maid ;  these  men  came  in,  one  Hill 
and  Rigg^  that  are  the  witaesies  against  me ; 
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there  were  Riggs  and*  Hill,  and  this  Stubbs> 
And  one  Beazeley :  and  I  being  alone  in  the 
kitchen,  tliey  asked  for  one  Gibbs ;  the  people 
of  the  house  told  me  there  were  some  gentle- 
men would  speak  with  me:  I  wished  them  to 
direct  them  to  me,  and  thejr  came  to  me ;  and 
through  the  ignorance  of  the  law,  which,  it 
aeems,  runs  thus  *.  If  any  words  treasonable 
against  his  majesty  are  spoken,  it  is  treasonable 
to  conceal  them :  So  thus  I  have  given  you,  in 
part,  the  cause  of  my  being  here. 

<<  Hereupon  information  was  ^given  to  the 
king's  majesty,  that  I  should  say  tliere  would 
be  a  rising,  and  that  All-hallows  eve  was  the 
time;  that  there  were  arms  sent  into  the 
country,  and  that  Ludlow  was  to  be  general ; 
and  this  was  charged  upon  tue  by  the  king's 
majettVy  when  I  came  before  him  to  be  ex> 
mmmed  :  And  upon  HilFs  and  Iliggs's  oath,  I 
was  sent  to  the  Tower,  and  kept  a  long  time  a 
prisoner,  examined  three  or  four  times  over  by 
the  lords  of  his  majesty's  council.  I  have  one 
word  more ;  as  touching  my  judgment,  I  am 
reputed  in  the  ivorld  to  be  one  of  those  that  is 
called  by  the  name  of  Anabaptist,  a  name  of 
derision  and  scorn  ;  one  is  an  Anabaptist,  one 
an  Independent,  one  a  Presbyterian,  one  this, 
'and  one  that,  and  one  the  other;  who  gave 
these  nick-names  to  Christians  f  There  is  but 
one  God,  one  Lord  Jesus,  one  baptism,  one 
hope  of  glory  :  How  comes  the  body  of  Christ, 
or  the  members  of  Christ  to  be  called  by  these 
nick-names?  But  now,  as  I  am  one  that  do 
profess  faith  in  God  through  the  Lord  Jesus 
Christ,  and  do  stand  before  you  all,  and  before 
the  Lord,  I  know  no  other  God,  but  the  eter- 
nal and  living  Gjod,  that  bath  made  the  world, 
and  that  rules  and  reigns,  and  disposes  all  his 
creatures ;  I  do  believe  in  this  Uod,  be  has 
been  |racious  to  me  a  poor  sinner,  and  t'i  all 
poor  sinners,  that  when  \\e  by  reason  of  sin 
nad  forfeited  all  our  mercies,  and  were  under 
wrath  and  everlasting  destruction,  and  must 
perish  forever;  that  God  did  out  of  his  rich 

grace  and  tender  mercies  give  hin  only  begotten 
on,  according  to  his  promise,  to  be  the  bless- 
ing of  God  to  the  poor  Gentiles,  according  as 
the  Scriptore-did  declare;  the  Scripture  fore- 
seeing that  God  would  justify  the  heathens 
throqgh  faith  preached  before  tlie  Gospel  to 
Abraham,  saying.  In  thee  shall  all  the  nations 
of  the  earth  be  blessed :  He  speaks  not  of  the 
natural  seed  of  Abraham,  but  of  CArist ;  so 
that  all  the  blessings  that  God  did  convey  to 
the  sinful  world,  are  by  the  means  of  Jesus 
(Christ,  whom  God  in  the  fulness  of  time  did 
send,  his  Son,  born  of  a  woman,  to  redeem 
poor  sinners  under  the ,  law  ;  and  herein  was 
the  great  grace  and  mercy  of  God  towards  all 
sinners,  tli^t  he  was  so  gracious  to  send  his  be- 
loved Son  out  of  his  own  bosom  to  take  our 
natures  upon  him,  who  were  defiled,  and  cursed, 
and  conoemned,  and  separated  from  God.  I- 
say,  Jesus  Christ  took  our  natures  upon  him, 
and  for  tlds  very  end,  to  dot  the  will  of  his 
heavenly  Father :  '  Lo,  it  is  written  in  tlie  vo- 
*  lume  of  the  bogk,  I  come  to  do  thy  Will«  O 


'  God ;'  and  it  was  his  meat  and  drink  to  do 
his  Will;  and  what  was  that,  but  that  we 
might  be  sanctified  tl^rough  the  offering  up  of 
the  body  of  Jesus  Christ  for  our  sins,  to  tread 
the  wine-press  of  his  Fathers  wrath,  and  to 
endure  the  cross,  and  bear  all  our  sins  in  his 
own  body,  that  made  his  soul  heavy  unto  death  ? 
He  was  a  surety  for  us  and  our  sins,  and  for 
our  sakes  the  Lord  laid  on  him  the  iniquity  of 
us  all,  and  he  hath  borne  our  grief  and  endured 
our  punishment ;  it  made  his  soul  cry  out.  My 
God,  my  God,  why  hast  thou  fbrsaken  me  ?  or 
else  we  must  for  ever  be  banished  out  of  the 
presence  of  God,  and  never  have  any  lioper  uf 
glory,  of  faith,  or  of  salvation,  had  not  the  Sou 
of  God  become  our  mediator  and  surety ;  so 
there  is  one  God,  and  one  Mediator,  the  man 
Christ  Jesus.  He  gave  himself  a  ransom  for 
all  our  sins,  to  free  us  from  the  wrath  to  come, 
everlasting  destruction,  and  from  the  worm  that 
never  dies.  O  that  we  could  ever  be  thankful 
to  God,  live  to  him  that  hath  so  loved  us,  as4o 
send  his  Son  to  die  for  us,  and  is  by  the  almighty 
power  of  God  raised  from  the  dead,  and  now 
sits  at  the  ri|/ht  hand  of  God,  and  ever  lives  to 
make  intercession. 

"  Truly,  friends,  this  is  not  the  love  of  man^ 
but  the  love  of  God,  and  therefore  eternal  love. 
God  so  loved  the  world  ;  it  is  God's  love,  he 
loved  sinners,  ungodly  ones;  he  did  so  love 
them  as  to  give  his  only  begotten  Son  to  save 
them,  to  reconcile  them,  to  uphold  them,  to 
redeem  ttiem  from  wrath  to  come;  it  was  to 
seek  and  save  them  that  were  lost.  This  is  a 
faithful  saying,  and  worthy  of  all  acceptation, 
that  Jesus  Christ  came  into  the  world  to  save 
sinners.  Vfe  all,  like  sheep,  had  gone  astray, 
and  must  perish  in  our  sins,  had  not  the  Lord 
Jesus  been  sent  of  his  Father,  out  of  his  bosoin 
to  declare  tlie  good  will  of  God,  and  did  it,  by 
which  we  are  sanctified  through  the  offering 
up  of  the  body  of  Jesos  Christ,  and  this 
Ix)rd  Jesus  Christ  the  eternal  Son  of  God, 
he  is  the  mediator  between  God  ahd  poor 
sinners.  Come  nnto  me,  all  ye  that  are  weary 
and  heavy  laden,  says  Christ,  and  I  will  give 
yon  rest ;  now  this  grace  is  from  God,  we  are 
saved  by  grace,  and  that  not  of  ourselves,  it  » 
the  gift  of  God ;  through  fai^h  in  Christ  we  are 
saved ;  and  all  things  that  do  pertain  to  lii^ 
and  godliness  it  is  the  gtfl  of  God ;  now  all 
things  are  of  God,  who  hath  reconciled  us  to 
him^f  by  Jesus  Christ,  to  wit,  that  God  was 
in  Christ  reconciling  the  world  to  himself, 
not  imputing  their  trespasses  onto  them. 
Would  you  know  i\\s  forgiveness  of  your  sins, 
your  peace  with  God,  and  that  God  is  well 
pleased  with  you  ?  God  is  reconciled  by  Jesus 
Christ  unto  you,  and  does  not  impute  your  sins 
unto  yoq,  but  looks  on  the  righteousness  of  dirist 
as  satisfiaction,  that  thereby  you  might  have 
the  remission  of  your  sins  through  die  blood 
of  Christ.  Be  it  known  unto  alt  men,  that 
through  this  man's  preachini;  the  forgiveness 
of  sins,  Acts  xiii.  38,  39,  and  by  bim  ail  that 
do  believe  are  justified  from  all  things,  fimm 
which  the  J  could  not  bo  by  the  law  of  MoscSt 
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How  josdfiaitioo  from  sio,  and  redemption 

fron  ieiqiiny,  ia   through  the  knowledge  of 

CfciBC  s  deacfa  for  our  sioSy  and  bis  resurrection ; 

aod  Dov  there  is  no  other  name  given  under  Hea- 

tcfi  whereby  we  can  be  saved,  but  by  the  name 

«f  Jews,  and  whosoever  believeth  in  bis  name 

AaU  Boc  periafa,  bat  have  everlastiuE  life,  John 

r.  fi.    It  is  the  doctrine  of  Jesus  Christ,  it  is 

tes  «orI,  and  I  hope  yon  will  search  the  scrip- 

CBfCt,  aad  look  into  those  things  for  your  souls 

food,  vben  Christ  says,  Verily,  verily,  I  say 

oBio  yon,  he  that  heareth  my  words  and  be- 

Eevelh  tfaeoiy  he  bath  everlasting  life,  and  shall 

BOC  cooie  into  condemnation^  but  is  passed 

fimaiieath  to  life.    The  reason  why  God  does 

ay  lift  poor   sinners  they  sbftll  not  pass  into 

epeclasting  condemnation  and  perish,  is  through 

Us  rich  grace,  and  through  his  promise;  for  he 

hmh  prooiiaed,  he  will  be  merciful  to  our  iniqui- 

taesy  and  oar  sins  will  remember  no  mora ;  and 

these  his  promises  of  grace,  which  are  all  yea 

SBd  amen  in  Christ,  are  ratified  by  the  blood 

of  Christ;  the  blood  of  Christ  is^the  blood  of  the 

aew  coreoantf  and  it  is  that  by'  which  we  have 

the  for^eness,  remission,  and  cleansing  of  all 

aer  ssna.'* 

Under  Sheriff,  Mr.  Oibbs,  let  me  interrupt 
yait ;  this  is  very  good  and  pertinent,  but  you 
have  said  therie  things  over  and  over ;  there  is 
aaodier  of  your  friends  to  speak,  and  the  time 
pnms  short,  pray  go  on  to  the  matter,  or  con- 
dade. 

GMs,    **1  shall  speak  a  word  or  two  as  to 
thd  knowledge  of  forgiveness  of  sins,  by  and 
tkroQgfa  JesQS  Christ;  and  so  the  knowledge  of 
the  resurrection  of  the  dead,  it  is  the  fruit  of 
JesQs  Christ ;  for  by  the  first  man  came  death, 
and  by  the  second  laan,  Christ,  came  life ;  and 
God,    that   has    by  his  exceeding  great  and 
mighty  power  raised  up  Jesus  Christ  from  the 
grave  and   pow^er  of  sin,  he  also  shall  raise  us 
up  by  the  same  power,  and  when  he  comes  the 
second  time,  at  his  appeariog  and  coming  we 
shall  see  bins,  and   be  made  like  to  him,  and 
he  will  receive  us  to  himself;  he  is  gone  to 
prepare  a   place  for  us,  and  in  his  latiier's 
house  are  many  mansions,  and  if  it  were  not 
SQ^  be  would  have  told  us:  And  now  GodUhat 
hath  g^veo  eternal  life,  aad  forgiveness  of  sins 
ODto  his  poor  servants,  he  will  also,  yrben 
Jesns  Christ  shall  come  to  judge  the  world,  re- 
ceive him  into  his  everlasting  glory,,  which  is 
my  faith,   expectation,    and    hope,   in  Grod, 
thrott|b  Jesos  Christ.     A  man  may  bear  his 
ia£r;nities,   biit  a  wounded    conscience  who 
caa    bear  ?       When    God    smites    who    can 
&ar  ?    And  therefore  I  desire,  as  I  believe,  the 
fiMgiveness  of  all  my  sins,  through  the  rich 
trace  of  God,  throngh  the  bloodshed  of  Jesus 
Christ  his  Son ;  every  one  must  give  an  account 
t9  Gixl,  and  as  their  works  are,  so  will  their  re- 
ward he,  either  accepted  by  God,  as  workers 
of  Christ,  or  condemned  as  workers  of  iniquity, 
last  o{  slU,  as.  to   the  separated  congregations 
>to  whom  I   belong;,  I  have  observed  in  tho!»e 
fcir  days  that  I  have  lived,  there  is  a  great  deal 
•f  aoiioosity,  evil  will,  hard  censuring,  and 


abusing  the  precious  saints  of  Jesus  Christ.  If 
they  are  in  an  error,  you  that  are  in  the  truth 
instruct  them,  and  you  may  recover  them  out 
of  the  claws  of  the  Devil :  Are  you  Christians, 
and  hare  the  ligbtof  God  in  your  souls?  O  then 
strengthen  your  brethren^  do  not  give  them 
nick-names,  and  abuse  them;  that's  not 
Uie  way  ;  Christ  teaches  another  lesson,  *  That 
'if  thine  enemy  hunger,  ^ou  shall  feed  him| 
'  and  if  he  be  a-thirsty,  give  him  drink ;'  We 
should  pray  to  the  Lord  that  he  would  turn 
those  that  be  out  ot  his  way,  into  the  right  way/' 

Under  Sher.  You  know  we  must  be  ail 
subject  to  government,  every  congregation 
must  not  have  a  ruler,  their  meetings  are  prohibit* 
ed  by  good  authority,  and  l>ecau8e  they  will 
not  be  obedient  to  good  government. 

Gibbs.  **  I  do  not  say,  that  every  congre- 
gation must  have  a  ruler,  and  I  hope  I  speak 
the  words  of  sobriety ;  I  hope  you  will  put  a 
charitable  construction  upon  what  I  say.  As 
to  (he  magistrates,  I  have  a  word  or  two.'' 

"Under  Sker,    Speak  well  of  them. 

Gihbi.  ''  Be  not  afraid,  I  will  not  speak 
any  evil  of  them ;  magistracy  is  an  ordinance 
of  God,  and  the  end  of  magistracy  is  for  the 
punishment  of  evil  doers,  and  the  praise  oi 
them  that  do  well  ;  and  for  this  purpose,  I  do 
desire  that  the  Lord  would  give  to  the  supreme 
magistrate  here  on  earth,  wisdom  and  under- 
standing, a  wise  council,  a  council  fearing 
God,  and  hating  covetoosness,  that  they  may 
study  to  exalt  the  throne  of  the  king  in  righte* 
ousness  and  truth;  O  that  we  may  all  praisai 
the  Lord  for  deliverance  out  of  condemnation  ^ 
and  I  say  it  is  the  duty  of  all  the  subjects  of  the 
king's  majesty,  ia  all  his  kingdoms  and  domi- 
nions, to  live  peaceably,  and  to  pray  for  the 
king's  majesty :  Prayers  and  intercessions  ought 
to  be  made  for  all  men,  especially  for  kmgji 
and  governors,  for  this  y^ry  end  and  purpose,, 
that  thereby  we  may  live  in  all  quietness, 
godliness,  honesty  and  justice;  and  to  this 
very  end  the  Lord  bless  bur  magistracy,  give 
ihetn  counsel  apd  wisdom,  that  they  may 
love  them  that  love  the  Lord,  and  hate  them 
tliat  hate  the  Lord." 

After  Gibbs  had  done  speaking,  (hen  Stvlbs 

began,  who  went  over  nil  ihe  particulurs  of 

his  t'lal  at  large,^  to  y\'hich  for  brevity's  sake 

we  refer  you.    After  which  he  said  as  follows : 

"  Friends  and  Countrymen, 

**  It  is  true,  and  I  must  confess  my  sin  in  tho 
presence  of  God  (and  did  ask  mercy  of  ihe 
king)  that  I  was  .in  the  cornpaay  when  I  did 
hear  ivicked  and  treasonnble  words  spoken  ; 
and  I  being  ignorant,  and  not  knowing  the 
law,  did  not  discover  what  I  did  hear,— As  to 
my  judgment,  truly  I  desire  to  own.  that  t})e 
scriptures  own  ;  I  shall  speak  of  that  place  in 
the  Hebrews,  which  is  the  command  of  Christ, 
I  desire  the  churches  and  the  people  every  one 
to  live  the  life  of  faith,  and  love  one  another ; 
I  am  confident  it  would  be  a  means  of  abun- 
dance of  comfort  here  in  the  nation ;  there  is 
a  kind  of  heart  burning  and  rising  one  affaintt 
anothefj   you  are  so  and  so,  throw  dirt  one 
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against  the  other ;  it  is  our  and  yoar  doty,  still 
to  be  stndying  to  live  in  love,  and  bear  one 
with  another,  not  to  be  aoi^y,  destrov,  and 
fight  one  with  another:  O  that  we  might  live 
that  life  of  love  that  God  has  commanded,  then 
we  may  eipect  the  presence  of  God  to  be  with 
us ;  surely  God  hath  a  great  judgment  against 
bis  own  people,  for  not  loving  one  anoilier.*' 

Fhiilipt.  "  Mr.  Sheriff,  I  have  only  one  word 
to  speak  before  I  go  to  my  prayers ;  that  is. 
Here  1  see  some  gentlemen  present  rhat  are  in 
Che  capacity  that  I  was  in  ns  a  soldier ;  I  say, 
be  faithtui  to  your  tru&t,  and  be^  of  God  that 
you  may  stand  fast,  and  not  dkslionour  God, 
ttor  be  disobedient  to  the  king;  when  the  Fifth 
If  onardiy  men  were  up,  I  was  free  and  willing 
to  lay  down  my  life  for  the  interest  of  the  na* 
tion,  and  did  venture  it  as  much  as  any  young 
man  in  Losdon  ;  therefore  good  friends,  have 
a  care :  I  am  new  brought  to  suffer ;  it  is  .true, 
I  was  guilty  of  concealing  it ;  I  desire  you^ 
prayers,  that  now  as  we  are  going  to  the  state 
of  eternity  from  whence  there  is  no  redemption, 
I  humbly  beseech  you,  as  christians  and'friends, 
that  you  would  seAk  earnestly  to  God,  that  now 
he  may  receive  our  souls  into  everlasting  rest 
«sd  happiness,  which  he  has  been  pleased  to 
bestow  on  them  that  love  him  and  fear  him ; 
and  the  Lord  knows  tny  heart,  I  speak  it  in 
ius  presence,  that  had  the  king  been  pleased  to 
•hew  ipercy  to  me,  I  should  bave  been  a  fiuth- 
^ul  and  true  subject  to  him  all  my  days;  but 
jKeing  it  is  the  ri^ht^ns  hand  of  God,  that  now 
j  am  come  to  this  untimely  death,  I  desire  you 
fo  lift  up  your  hearts  and  souls  to  God  with  me, 
jLhat  when  my  soul  shall  leave  this  body,  that 
^he  Lord  Jesus  Christ  may  with  his  everlasting 
arms  receive  me  to  glory :  There  is  no  redemp- 
tion after  death,  we  shall  either  go  to  eternal 
woe,  or  eternal  happiness:  therefore  good, 
friends,  I  desire  you  to  look  up  to  God,  that 
when  my  soul  departs^  it  may  oe  received  to 
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_  len  they  went  to  their  prayers :  which  be- 
ing ended,  their  caps  were  severally  pulled  over 
•their  faces;  and  after  some  private  ejaculations, 
the  executioner  caused  the  cart  to  be  drawn 
away  ;  and  after  they  had  hanged  awhile  they 
were  severally  beheaded  and  quartered  accord- 
ing to  their  sentence,  and  their  heads  and 
Quarters  conveyed  in  a  basket  to  Newgate,  to 
be  disposed  of  at  the  king's  pleasure.  Their 
seyeral  quarters  were  buried  on  Saturday  pigbt, 
December  37.  Their  heads  were  set  up  on 
several  pples,  two  on  the  one  Towef-hill,  and 
two  on  tne  otiier,  as  near  the  Tower  as  might 
be. 


Ludlow's  accoQDt  of  this  affair,  is  as  follows : 
^*  In  the  ohean  time,  the  English  court  knowing 
diemselves  xo  be  fiillen  under  the  hatred  and 
/contempt  of  the  people  for  their  cruelty,  im- 
morality and  corruption,  aggravated  by  the 
late  sale  of  Dunkirk,  resolved  by  the  contriv- 
ance of  a  plot  to  disarm  their  enemies,  and 
Drovida  for  thf ir  preteot  safety.    To  this  end, 


by  the  means  of  majar-general  Browa  and 
others,  money  was  advanced  and  arms  pat 
into  the  bands  of  some  persons,  among  wboia 
one  Bradley,  who  had  formerly  belonged  %» 
Cromwell,  was  the  principal,  that  by  giving 
small  sums  to  indigent  officers  of  the  late  anny^ 
and  by  shewing  the  arms  they  bad  ready,  tbej 
might  engage  them  and  others  in  thn  pretend- 
ed design.  An  accouot  of  this  plot  was  print- 
ed and  published,  affirming,  That  divers  tbou* 
sands  or  ill-affected  persons  were  ready,  under 
mv  command,  to  seize  the  Tower  and  the  cit/ 
ot  London ;  then  to  march  directly  to  White- 
hall, in  order  to  kill  the  king  and  Monk,  with  a 
resolution  to  give  no  quarter  to  atiy  that  ad* 
hered  to  them ;  and  after  that  to  declare  for  a 
commonwealth.  By  this  means  one  Baker,  . 
who  had  been  of  the  guard  to  Cromwell,  and . 
since  the  disbanding  of  the  army,  had  been  re* 
duced  to  grind  knives  for  a  poor  livings  havin|» 
received  half  a  crown  from  Bradley,  and  pro- 
mised his  assistance  when  there  should  beooca* 
sion,  was  executed  with  some  others  for  this 
conspiracy.  However,  this  served  the  court 
for  a  pretence  to  seize  five  or  six  hundred  par* 
sons ;  to  disarm  all  tliose  they  suspected ;  to 
require  those  they  had  taken  to  give  bonds  of 
SOO/.  each,  not  to  take  up  arms  against  the 
king,  and  to  increase  the  standing  guards. 
They  were  not  ashamed  also  to  give  out,  that 
their  messengers  had  been  so  near  to  seize  m  j 
person,  that  they  had  taken  my  cloak  and  slip- « 
pers,  and  committed  two  gentlemen  to  the 
Tower  for  accompanying  me,  as  they  said,  to 
the  sea-side,  in  oraer  to  my  escape ;  though  at . 
the  same  time  thev  knew  so  wen  where  I  was, 
that  thej  had  employed  instruments  to  procure . 
me  to  be  assassinated,  which  was  discovered  to 
a  merchant  of  Laosanna  by  a  person  of  quality 
living  in  these  parts,''  [Ludlow  was  in  Switzer- 
land^ *'  who  oad  refuted  10,000  crowns  offer* 
ed  to  him  on  the  part  of  the  duchess  of  Anjou^ 
(Orleans  is  intended)  sister  to  his  gracious  ma* 
jesty,  if  be  would  undertake  that  province." 

The  General  forther  adds,  ^  The  earl  of 
Antrim,  an  Irish  Papist,  and  one  who  had  been 
oooceroed  among  the  first  in  the  rebellion  of 
that  country,  having  been  seized  at  London,  as 
I  mentioned  before,  and  afterwards  sent  pri- 
soner to  Ireland,  was  ordered,  by  a  letter  under 
the  king's  hand  and  seal,  to  be  cleared  and  set 
at  liberty^  chai^ng  the  guik  of  that  rebellion 
upon  his  lather,  and  affirming  in  the  said  letter, 
'  That  the  earl  of  Antrim  bad  not  done  any 
'  thing,  without  warrant  and  authority  frOn  the 
'  king  bis  fother ;'  thoagh  it  was  well  known, 
that  he  had  his  head  and  hands  deeply  and  ear- 
ly  engaged  in  that  bloody  work.  Thus  the 
mask  was  openly  taken  off,  in  confidence,  that 
a  people  deprived  of -their  leaders,  dispirited' 
by  the  late  executions,  and  awed  by  the  an* 
tliority  of  a  complying  House  of  Commons, 
would  not  be  able  to  shew  tbeir  resentm^t:" 

There  is  reason  enough  to  believe,  that  the 
Court  very  much  exaggerated  the  transactiona 
out  of  which  ftrOM)  the  proce^rogs  ng«UM( 
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ptoplB»  as  well  9.%  those  against  James, 
VcBOcr  and  ochera :  Se»  Jobo  Jaiaes's  Case, 
m^  p.  67,  and  the  note  to  p.  104.  But  the 
laluiiimi  who  are  most  vehenieDt  in  tbeir  ani- 
sastj  against  Charles  the  Secoud  and  his  mi- 
at  this  tune,  are  scarcely  satisBed  with 
to  the  Court  the  charge  of  exaggera- 
Mrs.  Macaalay*s  short  accoont  of  this 
conspiracy,  as  she  calls  it,  and  of  the 
•eainst  Tooge  and  the  rest,  is  a^ 
or  on&irness.  For  years  after  the 
Bedoration  there  most  have  been  among  eiany 
dasKs  much  disafiection  towards  the  covem- 
■enti  and  a^  court  the  deepest  dread  of  the 
coBuqaences  of  such  disaffection^  and  a  most 
wish  to  suppress  every  indication  of 
»tioo  which  might  have  furnished  a  ral- 
point  to  all  the  disaffected.  Burnet  and 
both  mention  the  tumult  of  Venner  and 
Ike  MilleDarians.  Of  the  plot  of  November 
nd  December,  1661,  fiornet  says,  ^  When 


the  Act  of  Uniformity  was  brought  into  tlia 
House,  many  did  appreiiend  that  so  severe  an 
act  roi^ht  have  ill  effects,  and  began  to  abate 
of  their  first  heat :  Upon  it hich  reports  wera 
spread,  and  much  aggravated  as  they  were  re* 
ported  to  the  House  of  Commons,  of  the  plots 
of  the  Presbyterians  in  several  counties.  Many 
were  taken  up  on  those  reports :  But  none 
were  ever  tried  for  them.  So,  the  thing  being 
let  fall,  it  has  been  given  out  since,  that  thesa 
were  foiled  by  the  direction  of  some  hot  spi* 
rits,  who  might  think  such  arts  were  necessary 
to  give  an  alarm,  and  by  rendering  the  party 
odious  to  carry  so  severe  an  act  against  them. 
The  lord  Clarendon  himself  was  charged  as 
having  directed  this  piece  of  artifice :  but  I 
could  never  see  any  ground  for  fastening  it  oo 
him :  though  there  were  great  appearances  of 
foul  dealing  among'eome  of  the  fiercer  sort.** 
But  be  is  alf  nt  as  to  this  of  X^^ :  and  Humo 
is  silent  as  to  both. 


213,  The  Trial  of  Mary  Modees  alias  Stedman,  styled  the  Ger* 
man  Princess,  at  the  Old  Bailey,  for  Bigaoiy  :  15  Charles  IL 
J663- 


A.  D. 


The  Conn  being  sat,  a  Bill  of  Indictment 
was  drawn  up  against  Mary  Moders,  alias.  Sted- 
vaa,  &»r  having  two  husbands  now  alive,  viz. 
Tko.  Scedman  and  John  Carleton.  The  Grand 
Jury  fbond  the  Bill,  and  was  to  the  e£Fect  fol- 


•  *  That  she  the  said  Mary  Modern  late  of 

London  Spinster,  otherwise  Mary  Stedman,  the 

a^e  of  Tho.  Stedman,  late  of  the  City   of 

Caal«barj  in  the  county  of  Kent,  Shoemaker, 

May  12,  in    the  reign  of  his  now  majesty  the 

Bitb,  at  the  Parish  of  St.  Mildred*s  in  the  City 

ef  Cancerbory,  in  the  county  aforesaid,  did  take 

to  hosbaod   the   aforesaid  Thomas  Stedraap, 

and  him  tha  said  Thomas  Stedman  then  and 

tWfe  had   to    husband.      And  that  she  the 

ssid  Mary  Moders,  alias  Stedman,  April  d  1, 

k  the  16th  year  of  his  said  majesty's  reign,  at 

London,  in  the  Parish  of  Great  St.  Bartholo- 

Bfw's,  in  the  ward  of  Farringdon  without,  fe* 

Waioady  did  take  to  husband  one  John  Car- 

kfcoD,  and  to  him  was  married,  the  said  Tho. 

Stedaao  her  former  hdsband  being  then  alive, 

ud  IB  ftiU  life :  against  the  form  of  the  statute 

in  that  case  provided,  nnd  af^ainst  the  peace  of 

9«r  said  sovereign  lonl  the  Icing,  his  crown  and 

"  Mty,&c.'' 


Afterwards  the  said  Mary  Moders,  alias  Sted- 
BSD,  was  called  to  the  Bar;  and  appearing, 
w  ODinmanded  to  holdup  her  hand:  which 
ibe  sccordingly  did,  and  her  Indictment  was 
na)  to  her  as  foUoweth. 

CUrk  of  the  Peace,  Mary  Moders,  alias  Sted- 
BSB,  diou  staudest  indicted  in  London  by  the 
sme  of  Mary  Moders  late  of  London*  spinster, 
otbenrise  Mary  Stedman,  the  wife  of,  &c.  [And 
krt  the  IndictoBttOt.  was  read  at  above]  liow 

VOL.  yi. 


sayest  thoo,  art  thou  Guilty  of  Felony  wbereaf 
thou  standest  indicted,..or  Not  Guilty  ? 

Mary  Modert,  Not  Guilty,  my  Lord. 

CL  ^tkt  Peace,  ^ow  wilt  thou  be  try'd? 

Prisoner,  By  God  and  the  Country. 

CI,  of  Ike  Fea^e.  God  send  thee  a  food  do- 
liverance. 

And  afterwards  she  being  set  to  the  bar  ia 
order  to  her  trial,  she  prayed  time  till  the  rnor* 
row  for  her  trial :  which  was  crantedy  and  all. 
persons  concerned  'were  ordered  to  attend 
rhem  at  nine  of  the  dock  in  the  forenoon. 
The  Reader  is  d^ired  to  take  notice  of  the 
following  passage : 

After  she  was  arraigned,  and  going  back  to 
gaol,  her  husband  the  young  Lord  told  her,  ha 
must  now  bid  her  adieu  for  ever.  To  which 
she  replied, 

"  Nay,  my  Lord,  'lis  not  amiss, 
**  Before  we  part,  to  have  a  Kiss,'' 

■ 

And  so  saluted  him,  and  said,  *  What  a  qoar« 
'  rel  and  noise  here's  of  a  ch<Hit !  You  cheated 
'  me,  and  I  you :  you  told  me  you  were  a  Lord 
'  and  I  told  jon  I  was  a  Princess ;  and  I  tiiink 
'  I  fitted  you.'  And  so  saluting  each  othe^ 
they  parted. 

June  4, 1663. 

The  Court  was  sat ;  Proclamation  was  made. 

CL  of  the  Feace.  O  Yes  !  all  manner  of  per- 
sons that  have  any  thing  more  to  do,  &c.  Set 
Mary  Moders  to  the  Bar :  where  she  accord- 
ingly stood. 

CL  of  the  Feace,  Mary  Moders,  alias  Sted- 
man, hold  up  thv  band:  [which  she  did.]  Those 
men  that  you  shall  hear  called,  and  personally 
appear,  are  to  pass  between  our  sovereign  lord 
the  king  and  you  for  your  life :  if  you  wiU  chaU 
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l«nge  them,  or  any  of  Hiem,  yoa  must  rto  it'trhen 
they  coTn«  to  the  book  to  be  sworn,  befora  tfcey 
vre  sworn.  And  then  were  called,  William 
RutUnd,  Arthur  Vigers,  Arthur  Cftpel,  Tho. 
Smithy  Fran.  Chu plain,  Robert  Uarvcyi  Simon 
Driver;  Robert  Kirkbam,  Hugh  Masson,  Tbo. 
Webtley,  Richard  ClutterlKick,  JEtolidolpb' 
Tooke.  Ant)  she  challenged  none ;  bat  they 
were  severally  swom. 

d.  of  the  Peace.  Crier,  make  proclamation : 
Q  Y^!  if  any  one  can  inform  my  lords  the 
king's  justices,  the  king*s  Serjeant,  or  the  king's 
mcomey,  before  this  inquest  be  taken  between 
oar  sovereign  lord  the  king,  and  the  Prisoner  at 
the  Bar,  let  them  come  forth,  and  they  shall 
be  beard,  for  now  the  Prisoner  stands  at  the 
Bar  upon  ber  deliverance :  and  all  others  that 
are  bound  by  recognizance  to  give  evidence 
against  the  Prisoner  at  the  Bar,  come  forth  ami 
give  evidence^  or  else  yoa  will  forfeit  your  re- 
cognizance. 

The  Witnesses  being  called  several  times, 
and  not  appearnw,  yoang  Carleton  came  into 
the  court  in  a  rich  garb  trimmed  with  scarlet 
nbbands,  and  prayed  that  in  respect  his  father 
and  the  rest  of  the  witnesses  were  jiot  all  ready, 
ttie'  trial  might  be  deferred  for  half  an  boor ; 
and  he  going  back,  and  passing  the  Prisoner 
his  Prmcess,  who  stood  there  iri  a  black  velvet 
waiteoat,  dressed  in  her  hair,  trimmed  also  with 
scarlet  ribbands,  she,  (veiling  her  face  wiih  ber 
fan^  laughed  at  him,  to  the  great  obsen'ation  of 
the  court  :  and  so  tbe  young  Lord  left  the  court 
(by  advice  of  his  friends)  and  betook  himself 
to  an  a(||oining  house,  where  he  stood  the  whole 
trial. 

After  some  st&y  the  witnesses  came  into 
the  Court,  and  tlie  Prisoner  was  set  to  the  Bar, 
and  silence  being  commanded,  the  Indictment 
was  again  read. 

CI,  of  tht  Peace.  Upon  this  Indictment  she 
Kath  pleaded  Not  Guilty,  and  for  her  trial  hath 
put  herself  upon  God  and  the  country ;  which 
dountry  you  are.  Your  charge  is  to  inquire 
l^hether  the  is  Guilty  of  the  said  Felony,  or 
Kot  Goilty :  if  you  find  her  Guilty,  you  shall 
enquire  what  goods  and  chattels  she  had  at 
the  time  of  tl^  felony  committed,  or  at  any 
lime  sittience :  if  you  nnd  her  Not  Guilty,  you 
shall  enquire  whether  she  did  flee  for  it ;  if  you 
fihd  that  she  fled  for  it,  you  shall  enquire  of 
tier  goods,  &c.  as  if  she  had  been  Guilty  :  if 
ypu  ^nd  she  be  Not  Guilty,  nor  that  she  did 
flee  for  it,  sa^  so,  and  no  more,  and  hear  your 
evidence. 

Several  Witnesses  were  then  sworn: 
Jaiite*  Knot.  My  lord,  and  gentlemen  of  the 
iury,  I  gave  this  ^woman  in   niarriaise  to  one 
Thomas  Stedman,  which  is  now  alive  in  Dover, 
iyid  I  saw  him  last  week. 

Court,  Where  was  she  married? 
Knot.  In  Canterbury. 
Court,  Where  there  ? 

Knot,  In  St.  Mildred's,  by  one  parson  Man, 
who  is  now  dead^ 

Court,    How  long  since  were  they  married  P 
Mn0$,  About  Dine  yean  ago. 


Court,  Did  they  live  together  afkerwards*? 

Knot,    Yes,  about  (bur  years,  aad  had  two 
children. 

Cottr^    You  gave  ber  m  marriage,  but  dkl 
tlie  minister  give  her  to  her  husband  then  ? 

Knot.  Yes,  and  they  lived  together. 

Jury,  Friend,  did  you  give  this  very  womstt  f 

Knot.  Yes. 

Court.  Whfit  comfp^y  was  there } 

Kjiot.  There  was  the  married  couple,  her 
sister,  myself,  the  parson,  and  the  sextOD. 

Court.  Where  is  that  sexton? 

Knot.  I  know  not,  my  lord. 

Court.  You  are  sure  they  were  marri^  iw 
the  church,  and  this  the  wom^n  ? 

Knot.  Yes,  I  am  sure  of  it. 

Court,  How  long  ago  ? 

Kttot.  About  nine  years  ago. 

Court.  Did  you  know  this  woman  befi>r6 
the  mnrriage,  and  how  long? 

Knot.  Yes,  I  knew  her  a  long  tnne,  I  iffBBvn 
apprentice  seven  years  n^ar  her  mother's  houae 
in  Canterbury. 

Court.  Then  she  is  no  foreign  princess  ?  Of 
what  parentage  was  she  ? 

Knot.  I  did  not  know  her  own  father,  [and 
in  that  he  might  be  believed]  but  her  faiher-in- 
law  was  a  musician  there.  ^ 

Court,  You  saw  her  married  x  What  word* 
were  'used  at  her  marriage,  and  in  what 
manner  ? 

Ktiot.  They  were  married  aecording  to  tb« 
order  of  the  land,  a  little  before  tbe  act  came 
forth  touching  marriages  by  justices  of  the 
peace. 

Court,  Was  it  by  the  form  of  Commoii 
Prayer,  any  thing  read  of  that  form  ? 

Knot.  I  did  not  take  notice  of  that,  I  wa» 
but  a  young  man,  and  wa^  desired  to  go  along 
with  them. 

William  Clerk  being  swom,  said.  My  lord^ 
I  was  last  week  in  Dover,  in  compuiy  with  this 
James  Knot  and  Thomas  Stedman;  and  he^ 
the  said  Stedman  did  own  that  ne  did  marrj 
one  Mary  Moders,  a  daughter  of  one  in  Can* 
terbury,  and  that  Knot  gave  her,  and  that  btt 
had  two  children  by  her,  and  declared  his  wil* 
lingness  to  come  up  to  give  evidence  against 
her,  but  wanted  money  for  bis  journey :  And  I 
have  understood  that  a  person  here  in  Court 
was  of  a  jury  at  Canterbury,  at  a  trial  between 
Day  ^nd  Mary  Stedman  at  the  bar,  for  baviii|» 
two  husbands.     . 

Court.  Was  she  cleared  ? 
Clerk.  I  cannot  tell. 

Young  Curleton^s  father  sworn.  My  lord,  I 
was  at  Dover  the  last  week,  on  Wednesday  ;  I 
saw  the  hofiband  of  this  w*«>man,  and  the  man 
acknowledge  himself  to  be  so,  and  did  say  that 
James  Knot  was  the  man  that  gave  ber  in  mar* 
ria^e  CO  him. 

Court,  Where  is  this  man  her  husband  ^ 
Hearsays  must  condemn  no  man :  What  do  jom 
know  of  your  owti  knowledge? 

Carleton  the  Eider.    I  know  the  man  it 
alive. 
Court.  Do  yoft  know  he  wat  married  to  ber  f 
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CarleUm,  Not  I,  mv  lord.  |  voa  know  that  womao  at  the  bar,  that  you  ha(i 

Sarah  Witiiams,  Mj  lord,  tbb  woman  was  known  her  a  great  while,  that  she  was  born^ 
boimd  £>r  Barbadoies,  to  eo  alooj^  with  my  hu»>  near  you  in  Canterbury,  that  you  were  present 
hasdy  and  she  desired  to  lodge  at  our  house  for  '•*  at  her  marriage,  that  parson  Man  married  then\, 
30SQC  time,  aad  did  so ;  and  when  the  ship  was  that  none  were  present  but  yourself,  the  mar* 
ready  to  go,  she  iwent  into  Kent  to  receive  her 


■^os,  and  said  she  would  meet  the  ship  in  the 
Dovns;  and  missing  the  ship,  took  boat  and 
Id  the  ship.  After  several  days  remain- 
timc^  there  came  her  husband  with  an 
r,  aod  let<dwd  her  ashore,  and  carried  her 


C^mrt,    What  was  his  name  ihat  bad  an 
erdfr  to  briog  her  on  shore  again  ? 
Sarah  WUliamM,     His  name  was  Thomas 


Court,  Have  you  any  more  to  prove  the 
Sist  marriage  ? 

Carkton  the  Elder.  No,  none  but  Knot; 
iMre  iras  none  bat  three,  the  miaister  dead, 
die  Kxton  not  to  be  found,  and  this  Kneiwho 
katb  given  evidence. 

Camrt.  What  became  of  the  two  children, 
Kaaif 

Kmai.  They  both  died. 

CBrietom  the  Elder.  Stedman  said  in  my 
Wmiag,  that  they  had  lived  four  years  together, 
had  two  children  by  her,  and  both  dead ;  five 
yeare  i«o  last  Easter  Since  she  left  him. 

Cberf .  Mr.  Carleton,  what  have  you  heard 
thb  woman  eny  ? 

Carleton.     My  lord,  she  will  confess  nothing. 

Court,  Mr.  CarletoB,  did  you  look  in  the 
Chordi-Register  for  the  first  marriage  ? 

C^rletam.  I  did  look  in  the.book,  and  he  that 
a  now  clerk,  was  then  sexton,  [just  now  not  to 
be  fiaund  ;J  he  told  me,  tl>at  marriages  being 
then  very  nameroas,  preceding  the  act  before- 
oentiooedf  the  then  clerk  had  neglected  the 
registry  of  this  marriage.  If  she  intended  this 
trade^  she  likewise  knew  how  to  make  the 
dcdL  mistake  registering  the  marriage. 

ToQi^  CarUlon's  brother  sworn ;  who  said, 
liy  Lord,  and  Gentlemen  of  tlie  Jury,  I  was 
present  at  the  marriage  of  my  brother  with  this 
geatiewoman,  which  was  on  of  about  April  2 1, 
166S.  They  wers  married  at  Great  St.  Bartbo- 
kmew's,  hj  one  Mr.  Smith,  a  minister  here  in 
Coort,  by  license. 

Mr.  Smiih  the  Parson  sworn.  My  lord,  alf 
list  I  can  say,  is  this ;  That  Mr.  Carleton  the 
yoooger  told  me  of  such  a  business,  andf  desired 
«c  to  marry  them :  They  came  to  church,  and 
I  did  marry  them  by  the  book  of  Common 
Frayer. 

Court,  Mr.  Smith,  are  you  sure  that  is  the 
fonan? 

PcricnB.  Yes,  my  lord,  it  is;  I  believe  she 
vill  not  deny  it. 

Prisoner,  YeSf^mj  lord,  I  confess  I  am  the 
vomac. 

Coafi.    Have  you  any  more  witnesses  ? 

Carleton,  We  can  get  nu  more  but  Knot. to 
Ifiove  the  first  marTiage,  the  iast  is  clear. 

'Bioorder  EatoeL  Where  is  Knot?  Ilemem- 
btryoiuidf  »h»t  joii  said  bcfoie.     You  say. 


ried  coqple,  parson,  sexton,  and  her  sister. 

Knot,  Some  others  came  into  the  church, 
but  none  that  I  knew ;  I  am  sure  none  went 
with  her,  but  those  I  named. 

Court.    Who  gave  her  in  marriage? 

Knot.    I  did. 

Court,    How  came  you  to  do  it  .> 

Knot.  I  was  Sted man's  shopmate,  and  l^t 
desired  me  to  go  along  with  him. 

Court,     Were  her  pareuts  then  living,  or  no? 

Knot,    Her  mother  was. 

Jury,     How  old  are  you? 

Knot,    Two  or  three  and  thirty  years. 

Jury,    How  lou^  ago  was  this  qaarriage? 

Knot,    About  tune  years  since. 

Court,  Then  he  was  23,  and  might  do  \t ; 
What  is  your  trade  of  life  ? 

Knot,  I  am  a  cordwamer,  otherwise  a  shoe- 
maker; Stedman  was  so  too;  we  wrouglH  both 
together. 

Jury,  We  desire  to  know  whether  she  had  a 
father  and  mother  then  living  ? 

Knot,    She  had  a  father-in-law. 

Court,    Did  you  know  her  mother  ? 

Knot.    Yes. 

Court.  How  long  before  that  marriage  did 
her  own  father  die  ?  * 

Knot,  I  did  not  know  him.  '  [He  said  so 
before  indeed.] 

Court.    What  age  was  she  when  married? 

Knot,    I  suppose  about  19  or  ^0. 

Pri$oMr,  May  if  please  your  honours,  and 
Gentlemen  of  the  Jury,  you  have  heard  the  se- 
veral witnesses,  and  F  think  this  whole  countr/ 
cannot  but  plainly  see  tlie  malice  of  my  bus* 
band's  father  against  me;  how  he  causelessly 
hunts  after  my  life.  When  his  son  ray  husbandy 
came  aod  adaressed  himself  to  me,  pretending 
himself  a  person  of  honour,  and  upon  first  sight' 

{iressed  me  to  marriage;  I  told  bij^Q,  Sir,^  (said 
)  I  am  a  stranger,  have  no  acc|uaintance  herea 
and  desire  you  to  desist  your  suit.  I  could  not 
speak  my  mind,  but  he  (having  borrowed  some 
threadbare  compliments)  replied,  Madam,  vouc 
seeming  virtues,  your  amiable  person,  and  no«. 
hie  deportment,  render  you  so  excellent,  that 
were  I  in  the  least  interested  in  you,  I  cannot 
doubt  of  happi^ss :  and  so  witn  many  words 
to  the  like  purpose,  courted  me.  I  told  him» 
and  indeed  could  net  much  wonder,  that  at  so 
small  a  glance  he  could  be  so  presumptuous 
with  a  stranger^  to  hint  this  to  me :  but  all  I 
could  say,  would  not  beat  him  off.  And  pre- 
sently afterwards  he  having  intercepted  my  let- 
ter, by  which  he  understood  how  my  a0air9 
stood,  and  how  considerable  my  means  were^ 
be  still  urged  me  to  marry  him :  And  immedi- 
ately by  the  contrivance  of  his  friends,  gaping 
at  mv  fortune,  I  was  hurried  to  church  to  ba 
married,  which  the  parsort  at  first  did  without 
license,  to  secure  me  to  my  husband,  and  some 
time  after  );iad  a  licsnse,«^AAd  u^  husband's 
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ftither  afterwards  copsidering  I  bad  a  oonsider- 
/  able  fortune,  pressed  me,  tbat  in  respect  I  had 
BO  relations  here,  and  because,  savs  he,  w^  are . 
mortal,  you  would  do  well  lo  maae  over  joar 
estate  to  my  son  your  husband ;  it  will  be  much 
for  your  honour,  satisfaction  of  the  world,  and 
for  which  you  will  he  chronicled  for  a  rare  wo- 
man. And  perceiving  he  had  not  baited  his 
hook  sufficient  (with  soroe  fair  pretenceS;)  to 
€atch  me  then,  he  and  his  son,  who  were  both 
willing  to  make  up  some  of  their  former  losses 
in  circumventing  me  of  what  I  had,  they  robbed 
me  uf  my  jewels,  and  clothes  of  great  value; 
and  afterwards  pretended  they  were  counterfeit 
jewels,  and  declared  tbat  I  had  formerly  been 
married  to  one  at  Canterbury,  which '  place  I 
know  not;  and  this  grounded  on  a  letter  (of 
their  own  framing)  sent  from  Dover,  with  a  de- 
icription  of  me ;  that  I  was  a  young  fat  woman, 
full-breasted  ;  that  I  spoke  several  languages, 
imd  therefore  they  imagined  me  the  person : 
<md  so  violently  carried  me  from  m^  lodging  be- 
fore a  Justice  of  Peace,  only  to  affright  me,  that 
I  mi^ht  make  my  estate  over  to  them.  The 
Justice  having  heard  their  several  allegations, 
could  not  commit  me,  unless  they  would  be 
boond  toprosecuic  me;  which  my  husband  being 
tmwilling  to,  the  Justice  demanded  of  his  father 
ivhether  he  would  prosecute  me,  saying,  they 
must  not  make  a  fool  of  him;  and  so  after  some 
whisperings,  the  fattier  and  his  son  were  both 
bound  to  pro^ute^'and  thereupoa  I  was  com- 
mitted to  prison.  And  since  that,  these  people 
Jiave  been  up  and  down  the  country,  and  find- 
ing none  there  that  could  ju&tify  any  thing  of 
ibis  matter,  they  get  here  an  unknown  fellow, 
unless  in  a  prison,  and  from  thence  borrowed, 

Jou  cannot  but  all  judge,  to  swear  against  me. 
f  V  lord,  were  there  any  such  marriage  as  this 
fellow  pretends,  methinks  there  might  be  a  cer- 
tificate from  the  minister  or  place ;  certainly  if 
viarried,  it  must  be  registered :  but  there  is  no 
tefjintrj  of  it,  and  so  can  be  no  certificate,  no 
minister  nor  clerk  to  be  found.  And  if  I  should 
own  a  marriage,  then  yon  see  that  ereat  witness 
cannot  tell  you  whether  I  was  lawrally  married, 
or  how ;  but  it  it  enough  for  him  (if  such  a  pal- 
try fellow  may  be  believed)  to  say,  I  was  mar- 
ried. I  was  never  yet  married  to  any  but  John 
Carleton,  the  late  pretended  lord :  but  these 
persons  have  sought  all  ways  to  take  away  my 
life^  bring  persons  to  swear  against  me^  one 
liired  with  5/.  and  another  ^Id  fellow  per^ 
•naded  to  own  me  for  his  wife;  who  came 
to  the  prison,  and  seeing  another  woman, 
owned  her,  and  afterwarcb  myself,  and  in- 
deed any  body.  If  such  an  old  inconsiderable 
fiellow  had  heretofore  wooed  me,  it  most  have 
been  for  want  of  discretion,  as  Caileton  did  for 
want  of  money ;  but  I  know  of  no  such  thing. 
Several  scandals  have  been  laid  upon  me,  but 
no  mortal  flesh  can  truly  touch  the  least  hair  of 
my  head  for  any  such  like  offence ;  they  have 
framed  this  of  Uiem&elves.  My  lord,  I  am  a 
ttranger  and  a  foreigner ;  and  beine  informed 
^here  is  matter  of  law  in  this  trial  for  my  life, 
my  innootnce  shall  be  my  counseUori  and  yonr 


lordships  my  jddg^i.to  whom  I  wholly  refer  my 
cause.  Since  I  have  been  in  prison,  severaL 
from  Canterbury  have  been  to  see  me,  pretend- 
ing  themselves  (if  I  were  the  person  as  was  re- 
lated) to  be  my  school-mates ;  and  when  they 
came  to  me,  the  keeper  can  justify,  they  all  de* 
dared  they  did  not  know  me.. 

Court,  Knot,  you  said  she  lived  near  yoa 
at  Canterbury  i  what  woman  or  man  there, 
have  you  to  prove  she  lived  there  ?  '  Have  yoo 
none  in  that  whole  city,  neither  for  love  of 
justice  nor  righty  will  come  to  say  she  lived 
there  ?  • 

Knot,    I  believe  I  could  fetch  one. 

Court,    Well  said !  are  they  to  fetch  still  f 

Prisoner,  My  lord,  I  desire  some  witnenes. 
may  be  heard  in  my  behalf. 

Elizabeth  Collier  examined.  My  lord,  my 
husband  being  a  prisoner  in  the  Gate-Houso^  I 
came  there  to  see  my  husband,  and  did  work 
there  on  days;  and  there  came  in  an  old  nun, 
his  name  was  Bill  ins,  he  said  he  had  a  wife^ 
there :  says  Mr.  Biuey,  Go  in  and  find  her 
out :  and  he  said  I  was  his  wite,  turned  mj 
hood,  and  put  on  his  spectacles,  looks  upoa 
me,  and  said  I  was  the  same  woman  his  wife  ; 
and  afterwards  said  I  was  not,  and  so  toothers : 
1  can  say  no  more. 

Jane  Finch  examined.  My  Lord,  there  came 
a  man  and  woman  one  night,  and  knocked  at 
my  door ;  I  come  down,  they  asked  to  speak 
with  one  Jane  Finch.  I  am  the  person,  said  I. 
We  understand,  said  they,  you  know  Mrs.  Carlo- 
ton  now  in  prison.  Not  I,  said  I,  I  only  went 
to  see  her  there.  Said  they,  be  not  scrupu- 
lous; if  ^ou  will  go  and  justify  any  thing 
against  her,  we  will  gire  you  5i. 
Court.  Who  are  those  two  f 
Finch.    I  do  not  know  them,  my  Lord. 

Mr.  BaUy  examined.  My  Lord,  there  has 
been  at  least  500  people  have  viewed  her, 
several  from  Canterbury,  40  at  least  that  said 
they  lived  there ;  and  when  they  went  up  to 
her,  she  hid  not  her  face  at  all,  but  not  one  of 
them  knew  her. 

Court,    What  country-woman  are  you  ? 

Priioner,  I  was  born  in  Cclogn  in  Ger- 
many. 

Court,  Mr.  Carleton^  how  came  you  to  un- 
derstand she  was  married  formerly  f 

Carleton  £hler.  I  received  a  letter  from  the 
Recorder  of  Canterbury  to  that  purpose. 

Prisoner.  They  that  can  o&r  5^  to  swear 
a^nst  me,  can  afso  frame  a  letter  against  me  i 
they  say  I  was  19  years  of  age  about  nine  years 
ago,  and  am  now  but  31. 

Court.  Mr.  Carleton,  yoo  heard  what  Knot 
said :  he  said  she  lived  near  hiih  four  years  a 
wife,  why  did  you  not  get  somebody  else  to 
testily  this  ? 

Carleton.  Here  was  one  Davis  that  was 
at  her  father's  house  and  spoke  with  him— ^ 

Court.    Where  is  he? 

Carkttm,    I  l^now  not ;  be  was  hnt. 
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Cmrt,    Yoo  wer^   telling  tbe  Court  of  a 
krmtr  lodictine^c  aeainst  Mr.  what  was  that 

Cm-ldcn.    She  was  indicted  for  having  two 
hasbaods,  Scedman    of  Cauterbory  her  first 
ktabajid^  and  Daj  of  Dover,  ChimrgeoDy  her 
jecofld  husband.      Tlie  indictment  was   tra* 
fcned  the  year    before   his  majesty  came  to 
EaiJmad,  the  warn  found  Not  Guilty. 
Cmri.     Who  tras  at  that  trial? 
Cvieion.     One   here   io  Court  was  of  the 
Jwy.    But  that  party  said  there  was  such  a 
trial,  bat  knows  not  that  this  is  the  woman. 

Judge  H(m;eU,      Oentlemen  of  the  Jury,  you 
«e  ttus  Indict  meat    is  against  Mary  Mioders, 
acbcrwise  Stedman,    and  it  is  for  having  two 
hmbaadsy  both    at    one  time  alive ;  the  first 
Scedman,  afterwards  married  to  Carleton,  her 
fefsier  husband  being  alive.    You  have  beard 
the  proof  of  the  first  marriage,  and  the  proof 
dixhde|)end  opon  one  witness,  that  is  Knot ;  and 
W  indeed  doth  saj^  he  was  at  the  marriage,  gave 
lieraway;  and  he  names  one  man,  the  parson 
litat  married  ber^  that  he   is  dead  ;  none  pre- 
sent there  but  the    married  couple  that  must 
aecdibe  there,  the  parson,  this  witness,  her 
alter,  and  the    sexton  ;    that  he  knows  not 
vhst  is  become  of  the  sexton.    All  the  evi- 
dence given  OD  that  side,  to  prove  her  guilty  of 
lios  Indictmenty  depends  upon  his  single  tes- 
tinoay.     It  is  true  ne  says  she  was  married  at 
Canterbury,  but  the  particulars,  or  manner  of  tbe 
aaniag^,  he  doth  not  so  well  remember,  whe- 
tber  hj  the  book  of  Common  Prayer,  or  others 
wise ;   bat  they  lived  togetlier  four  years,  had 
tvodiildren.     If  she  were  born  there,  married 
there,  had  two  children  there,  and  lived  there 
ii>long,it  were  easy'to  have  brought  somebody 
to  prove  this :  that  is  all  that  is  material  for  tbe 
first  marriage. — Por  the  second,  there  is  little 
proof  necessary  ;  she  confesses  herself  married 
loCarleton,   and  owus  him;  the  q-^estion  Is, 
whether  she  was  married   to  Stedman  or  not  ? 
— Yon  have  heard  «<hat  defence  she  hath  made 
fix-  herself,  some  witnesses  on  her  behalf :  if 
yoa  believe  that  Knot,  the  sinele  witness,  speaks 
the  tratb  so  far  forth  to  satisfy  your  conscience 
dbat  that  was  a  marriage,  she  is  Gnilty.     You 
See  what  tbe  circumstances  are,  it  is  penal ;  if 
Cnil^,    she   mnst  die;    a  woman   hath   no 
dergy,*  she  is  to  die  by  the  law^   if.  Guilty. 

*  By  tbe  temporary  stat.  3  &  4  William 
and  Mary,  c.  9.  (An  Act  to  take  iiway  Cleigy 
from  some  offenders,  and  to  bring  others  to 
ponishment,)  it  a  as  enacted,  **  That  in  cases 
where  a  man,  being  convicted  of  felony,  might 
demand  the  benefit  of  his  Cleigy,  a  woman  con- 
victed lor  such  like  ofienoe,  and  praying  the 
benefit  of  that  statute,  should  not  havejodg- 
Kent  of  death  given  against  her  upon  such  oon- 
victioD,  or  execution  awarded  upon  any  out- 
Utvry  for  such  offence,  but  should  suffer  the  same 

Enafaokent  as  a  man  who  hath  the  benefit  of 
i  Cler^  io  tlie  like  case  should  suffer.**  This 
tttate  was  in  the  next  session  of  parliament, 
mMOflpd  lijfCatute4«iid  5  WiliiamaadMaiy 


Yoo  heard  she  was  indicted  at  Dover  for  hav- 
ing two  husbands,  Stednumtlie  first,  and  Day 
tbe  second.  There,  it  seems  by  that  which 
they  have  said,  she  was  acquitted  ;  none  can 
say  this  was  the  woman :  That  there  was  a  trial, 
may  be  believed ;  but  whether  this  the  wo- 
man  tried  or  acquitted,  dodi  not  appear.  One 
here,  that  was  of  that  Jury  says  there  was  a 
trial,  but  knows  not  that  this  is  the  woman. 
So  that  upon  the  whole,  it  is  lefk  to  you  to 
consider  of  the  evidence  yon  have  heard,  and 
so  to  give  your  verdict. 

The  Jury  went  forth,  and  after  some  short 
consultation  returned  to  their  places.  Their 
names  were  called,  and  all  answered. 

CL  of  the  Peace.  Are  you  all  agreed  of  your 
verdict  f 

Jury,    Yes. 

Clerk.    Who  shall  say  for  you  ? 

Jury.    The  foreman. 

c.  S4,  by  which,  after  reciting  that  some  doubt 
had  arisen  upon  tbe  former  statute,  whether  a 
woman  should  have^  the  bene6t  thereof  more 
than  once,  it  is  also  declared  and  enacted, 
'^  That  if  any  woman  hath  been,  or  at  any  time 
hereafter  shall  be  convicted  of  any  felony,  for 
which  a  man  might  have  the  benefit  of  clergy, 
and  upon  her  prayer  hath  once  had,  or  here- 
after shall  once  have,  the  benefit  of  the  said 
statute,  and  shall  be  again  convicted  of  any  other 
felony,  for  which  a  man  might  have  the  benefit 
of  his  clergy,  such  woman  shall  be,  and  is  here- 
by totally  excluded  from  having  any  benefit  or 
advantage  of  the  said  statute,  but  shall  suffer 
pains  of  death  in  such  and  the  same  manner 
as  if  the  said  Statute  had  not  been  made.''  And 
by  6  and  7  W.  3.  c.  14.  these  enactments  are 
rendered  perpetual. 

As  to  how  a  peeroas  convicted  of  a  clergyaWe 
felony,  shall  be  dealt  with,  See  the  Case  of  Ujs 
duchess  of  Kingston,  16  Geo.  Sd,  a.  d.  1776^ 
ifi/ro,  and  the  Speech  of  the  Lord  Chief  Barou 
on  delivering  the  opinion  of  the  Judges  ther»i 
in.  Mr.  Barrington  (in  a  Note  to  his  Observa- 
tions, 1st  Edition,  on  Statutom  Gloucestrie  4 
£d.  1.)  accuses  the  Common  Law  of  a  want  of 
humanity  in  excluding  women  from  the  benefit 
of  cler^.  The  benefit  of  clergy  seems  to  have 
very  litde  relation,  either  to  humanity  or  to 
the  Common  Law.  It  was  a  scandalous  privi* 
lege  extorted  by  the  power  of  the  Popish 
Ctexgy  in  favour  of  crimmals  of  their  own  order, 
to  which  order  women  could  never  be  ad* 
mitted.  It  may  be  conjectured,  that  some 
intimadon  to  tnia  effect  was  made  to  Mr. 
Barrington;  for  in  subsequent  editions  of  his 
book,  he  has  added  somewhat  to  his  note: 
however,  what  he  says  amounts  in  fact  only  to 
an  assertion  of  the  well  known  truth,  that  th# 
privilege  should  never  have  been  granted.  It 
appears  by  ?  Hale's  Hist.  P.  C.  cap.  51,  that  an« 
aendy  nuns  professed,  were  admitted  to  the 
privilege  of  clergy.  But  see  11  Co.  Rep.  39  b. 
For  more  concerning  benefit  of  cler^,  see  the 
cases  of  Cavenagh  and  others,  aira  of  Lord 
Want  ick,  infra^ 


'• 


fK]  STATE  TRIALS,  15€u.IL  IQQh—I^rQcaduigsiMSirR.  Temple' 4  undertaking  £254 


Clerk.  Mary  Moden  alias  Stedman,  hold 
lip  thy  hand:  look  upon  her,  Gentlemen; 
ivbat  say  you,  is  she  Guilty  of  the  felony  where- 
of she  stands  indicted,  or  Not  Guilty  ? 

Foreman,     Not  Guilty. 

[And  thereupon  a  great  number  of  people 
being  in  and  about  the  court,  hissetf  and  clapped 
their  hands.] 

Clerk.    Didsheflyforit? 


Forenum.    Not  that  we  know. 

Afterwards  she  desired,  that  her  jewels  find 
clothes  taken  from  her,  might  be  restored  to 
her.  The  Court  acquainted  her,  that  they  were 
her  husband's,  and  that  if  any  detained  them, 
from  her,  he  might  have ,  his  remedy  at  law  s 
she  charging  old  Mr,  Carleton  with  them  he 
declared  they  were  already  iu  the  custody  of 
his  son  her  husband. 


214.  Proceedings,  in  the  House  of  Commons,  respecting  a  Message, 
alleged  to  have  been  carried  by  the  Earl  of  Bristol  to  the  King 
from  Sir  Richard  Temple,  undertaking  that  the  King's 

.  .  Revenue  should  be  settled  :  15  Charles  1L  a.  d.  1663. 
[Commons'  Journals.    4  Cobbett's  Pari.  Hist  269.] 


June  13,  1663. 

U  PON  information  given  to  the  Commonly  by 
]^r.  Coventry,  That  bis  majesty  had  com- 
manded him  to  impart  to  tlie  Iiouse  that  a 
Mes&age  cvas  delivered  to  his  majesty  by  a 
person  of  qualit),  from  sir  Richard  Temple,  to 
the>  eHect  following :  viz.  '*  That  sir  Richard 
vras  sorry  hu*  majesty  was  offended  wiih  him 
that  he  could  not  go  along  with  them  that 
bad  undertaken  his  Du&iuess  in  the  House  of 
Commons :  but,  if  his  majesty  would  take  his 
^vice,  and  intrust  him  and  his  friends,  be 
would  undertake  his  business  should  be  effect- 
ed, and  Revenue  settled,  better  than  he  could 
jdesire;  if  the  courtiers  did  not  hinder  it  T*  It 
was  ordered.  That  a  Committee  be  appointed 
10  examine  the  said  matter,  and  report  it  to 
^he  House. 

Jane  20.  It  was  resolved,  ^*  That  the  king 
iie  humbly  desired,  that  he  would  be  graciously 
pleased  to  name  the  person  that  did  deliver 
ibe  Message  to  his  majesty  from  sir  Kichard 
Temple :  and  that  his  majesty's  two  principal 
secretaries  of  state,  Mr.  Treasurer,  and  sir  Wil- 
liam Coropton,  do  attend  his  majesty,  and  ac- 
quaint him  with  the  desires  of  this  House." 

June  26.  Mr.  Secretary  Morrice  acquainted 
^he  House,  That  he  bad  received^  command 
from  his  Majesty  to  declare  to  the  Housc^  That 
the  earl  of  Bribtol  was  the  person  that  did  de- 

6ver  the  ^Vlesaage  from  sir  Richard  Temple  to 
is  majesty.  U  pon  w  hich  it  was  resolved,  That 
^  copy  of  the  first  Message  sent  by  his  ma> 
jesty,  against  sir  Richard  ifmple,  be  «ent  to 
the  eariof  Bristol :  and  he  be  made  ucqnainted, 

*  AUhou^h  these  Proceedings  are  short  and 
DOt  very  satisfactory,  they  are  interesting;  not 
only  from  the  nature  of  the  alledged  oBence, 
but  also  from  the  earl  of  Bristol's  share  in  them ; 
whoy  in  less  than  a  fortnight  after  they  were 
i;Qnc)aded,  brought  forward  the  Articles  of 
Hi(^h  Treason  agninst  the  earl  of  Clarendon, 
jivhich  form  the  basis  of  tlie  next  Case :  with 
that  Cstfe  the  peaentjit  wiU  be  seep^  i^  fion- 
nected. 


That  the  king  hath  sent  word  to  this  House^ 
That  be  brought  the  Message  tt>  him,  from  sir 
Richard  ;  and  his  Answer  desired^  Whether 
^ir  Richard  did  desire  him  so  to  do :  and  that 
Mr.  Vaughan  and  Mr.  Garraway  do  attend  the 
earl  with  this  Message. 

June  27.  Mr.  Vaughan  reported,  "That 
he  and  Mr.  Garraway  had  attended  the  earl 
of  Bristol ;  and  had  acquainted  him  with  the 
Order  of  this  House  ;  and  with  the  transcript 
of  so  much  of  his  majesty's  Message  as  did 
relate  to  the  Message  which  he  did  receive  froia 
sir  Richard  Temple  :  and  that  his  lordship  did 
render, his  most  humble  and  hearty  thanks  to 
this  House,  That,  in  such  an  important  matter, 
and  so  much  concerning  his  honour,  they  did 
signify  their  desires  to  him  in. so  obliging  a 
manner :  but,  in  regard  tlie  thing  was  of  so 
great  consequence,  partly  relating  to  his  ma- 
jesty, and  aUo  concerning  his  own  honour,  and 
the  reputation  of  a  Member  of  this  House,  he 
could  not  intrust  any  other  person  to  deliver 
his  Answer,  for  fear  of  mistakes  which  might 
thereby  happen;  and  because  he  might  pro- 
bably if  present  clear  any  matter  which  might 
furtlier  accrue:  and^  therefore,  that  he  might 
give  full  satisfaction  to  so  illustrious  a  repre- 
sentative of  his  country,  he  desired  a  day 
might  be  prefi^Led,  when  he  might  be  admitted 
to  give  an  account  to  the  House,  in  person, 
concerning  this  matter:  and  that  he  would 
make  his  address  to  the  Lrf^rds,  that  he  migl^t 
be  permitted  so  to  do.''  Upon  this,  it  was 
resolved,  That  Wednesday  next  be  appointed 
for  the  earl  of  Bristol  personally  to  give  in  hie 
Answer  to  the  House. 

July  1.  The  House  bavin|  received  infor- 
mation, that  the  earl  of  Bristol  was  at  the 
door,  and  did  pray  admittance  into  the  House^ 
to  give  an  account  in  person,  of  the  matter  con- 
cerning sir  Richard  lemple,  bis  lordship  was^ 
by  direction  of  the  House,  placed  in  a  chair^ 
set  for  him  on  purpose,  on  the  left  side  of  the 
House,  within  the  bar  :  and  Mr.  Speaker  did 
open  unto  him  his  miyesty's  Message,  and  the 
Votes  and  Proceedings  of  the  Hoo^e  thereupon, 
concerqioi^  «ir  lUcbiurd  Templie,  TbJs  9^v^ 
doatji 
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The  Bar!  of  BruToi  tose  tnd  addre«td  the 
Done  as  Ibllpws : 

*  Mr.  Speaker  ;  were  I  to  be  wrbnght  upon 
bj  the  arts  and  laefiaces  of  my  enemies,  or  by 
the  alarms  of  my  friends  in  my  behfilf,  contrary 
to  the  firmness  aad  assurance  which  a  clean 
Iteartandagood  conscience  does  always  uphold 
ia  a  man  of  bononr,  I  shonld  hav«  appeared  in 
Iks  place  with  such  fear  and  trembling,  as 
coatd  noc  chase  bat  disorder  any  mail's  reason 
nd  elocation  :  the  nicenest  of  the  sabject 
upon  which  I  am  brooght  hither,  were  enough 
to  decompose  one  ;  but  over  and  above  that, 
1  an  not  ignorant  what  personal  prejudices  I 
aiB  vocter,  and  bow  industriously  tney  have 
beeo  improred  among  you.  fiut'when  I  look 
raaod  thb  illustrious  assembly,  and  see  three 
parts  of  it  composed  of  men  who  wear,  as  I  do, 
a  sword  by  their  sides,  and  xvho  have  drawn  it 
to  often  for  the  king's  service,  gentlemen  of 
larth,  intepnty,  fortune,  all  apprehensions 
vanish  Trom  a  man,  who  hath  served  aad 
Miiered  Ipr  the  king  as  I  have  done. 

"  Mr.  Speaker,  I  know  the  time  of  this 
Hoase,  opon  whose  prudent  deliberations  the 
kappineasof  the  king  and  kingdom  depends,  is 
no  precioas  to  have  any  part  of  it  spent  in 
mdication  of  me  :  but,  since  not  only  the  re- 
patation  and  innocence  of  one  of  your  mero- 
Ders  depends  upon  what  I  shall  say,  but  even 
las  majesty's  honour  may  in  some  sort  be  con- 
cerned in  the  right  apprehension  of  it,  I  hope 
it  will  be  thought  no  presumption  in  me  to  beg 
of  yoDy  as  I  do,  in  all  humility,  one  quarter  of 
■D  botir^s  patience  and  attention. 

**  Mr.  Speaker,  I  am  here  exposed  as  the 
Bearer  of  a  Message  to  his   majesty  from  sir 
Rkhaxd  Temple,  which  he  hath  thought  wor- 
Iby  to  be   complained  of  to  this  House,  and 
wfaidi  sir  Richard  Temple  affirms  he  never 
•eot.  Lay  your  hands  upon  jour  hearts,  gentle- 
owo,  and  say  truly,  does  not  your  ionate  can- 
daor  pity  my  condition^  brought  into  a  streight, 
in  all  appearance  so  inextricable?    For,  on 
the  one  side,  if  I  avow  to  have  carried  from 
rfr  Richard  Temple  the  Message^  wlricli  his 
ttiajesty  has  been  pleased  to  mi^ke  so  hich  and 
10  unusual  an  expression  of  his  being  o^cnded 
at,  and  which  sir  Richard  Temple  denies  to 
have  sent,  how  can  men  of  honour  forgive  me 
so  ongentlemanly  a  proceeding  towards  a  per- 
son who  bath  trusted  roe,  as  a  friend,  to  do 
hun  (as   be  thought)  a  good  office  witii  his 
ttajesty  ? 

**  On  the  other  side,  Mr.  Speaker,  should  I 
£savov^  the  having  delivered  the  Message  from 
m  Richard  Temple^  which  his  majesty  hath 
thought  6t  to  affirm,  that  he  received  from  him 
tnd  by  me,  what  subject  can  be  strong  enough 
not  to  sink  for  ever  under  the  weight  of  such  a 
ooDtradictton  to  his  sovereign  ?  I  ask .  you 
Hun,  gentteiiien,  does  not  the  condition  you 
leeme  brooght  into,  by  the  arts  of  my  enemies, 
ttoreyou  at  the  same  time  to  pity  and  indig- 
nation? 

*  Mr.  Speaker,  when  David  was  put  to  his 
ihice  of  on«  of  the  ihree  calamities,  bt  oiade 
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election  of  the  plagtie.  And  why  ?  that  he' 
might  fall  into  the  hands  of  Ood,  and  not  of 
men.  In  like  manner,  Mr.  Speaker,  if  one  of 
the  two  extremes,  with  which  I  am  threatened^ 
be,  as  it  appears,  unavoidable,  let  me  fall  into 
the  hands  of  God's  vice-gerent  the  king:  the 
world  will  never  pardon  me  an  unworthy  ac-> 
tion  ;  his  goodness,  I  am  tar<,  would  in  tim« 
pardon  a  ^euerons  fault.  But  when  you  hava 
heard  me  out,  gentlemen,  I  am  conflfftot  yo^ . 
will  find,  that  I  shall  need  neither  the'  world's 
pardon  nor.  the  king's,  but  only  yours.  In  lh« 
first  place,  Mr.  Speaker,  I  am  bound  to  clear 
sir  Richard  Temple,  which  I  here  do  upon  my 
honour,  that  he  never  sent  by  me  a  Message 
to  the  king,  that  had  in  it  the  least  tincture  of 
an  undertaking  of  his  ;  which  I  conceive  could 
be  the  only  pact  that  could  give  offence  to  hi9 
majesty,  or  be  a  ground  for  the  complaint  made 
against  him. 

'*  In  the  next  place,  if  the  kin|;,  vfho,  the  law 
says,  can  do  no  wrong,  hath  thought  Rt  to 
affirm,  that  I  brought  him  that  undertaking 
Message  from  sir  Richard  Temple,  it  must 
needs  be  true,  and  I  do  with  all  sobmis&ioi^ 
avow  whatever  his  majesty  is  pleased  to  affirm 
of  me;  but,  having  discharged  that  doty 
towards  my  sovereign,  I  hope  I  may  be  allowed 
to  lay  the  fault  home  upon  myself,  and  to  tell 
you,  that  my  tongue,  I  know  not  by  what  dis* 
temper,  delivered  that  which,  1  prote&t  to 
Goo,  was  never  in  my  thoughts ;  I  was  so  far 
frt>m  thinking  to  deliver  such  a  Message  from 
sir  Riehard  Temple,  that  I  did  not  think  myself 
charged  with  any  thing  by  way  of  Messege.  It 
is  true,.  Mr.  Speaker,  that,  bemg  full  of  indig* 
nation  at  ill  offices  done  him,  I  made 'a  wamk* 
ad«{ress  to  his  niajesty  in  sir  Richard  Templet's 
behalf,  wherein  I  expressed  hi&  ^ricf,  that  his 
majesty  should  be  offended  with  him,  and 
having'joined  thereunto  some  reasonings  of  his 
to  justify  his  conduct,  in  relation  to  his  ma- 
jesty's service,  very  agreeable  to  my  own  senti- 
ments, I  pursue];}  his  expressions  with  such  of 
my  own,  as  (all  circumstances  considered)  the 
most  unattentirc  person,  and  the  most  biassed 
with  passion  against  sir  Richard  Temple,  micht 
have  easily  understood  it  to  be  no  undertnknig 
of  his,  but  only  a  warm  discourse  and  con- 
fident undertakmgof my  own. 

"  Sir  Richard  Temple  being  thus  cleared, 
without  the  least  contradiciion  to  his  maje&iy, 
if  to  undertake  for  you,  gentlemen,  be  a  guiit, 
it  is  only  I  that  stand  guilty  before  you.'  But 
you  are  too  noble,  I  am  sure,  and  too  just,  to 
condemn  me  in  your  judgments,  before  you 
have  heard  the  nature  and  circumstances  of'^mv 
undertaking  ;  which,  with  your  leave,  I  shall 
declare  to  the  fuP,  taking  the  matter  (as  T'must 
needs,  to  be  riglrtly  understood)  from  an  higher 
original.  Mr.  Speaker,  having  had  the  honour 
heretofore  of  discharging,  with  npprobation,  a 
place  of  so  high  trust,  as  that  of  Secretary  of 
State  to  his  majesty's  father  of  blessed  me- 
mory, and  to  himself:  and  since  my  rjnittin^ 
that  place,  being  admitted  so  ft-equenlly  to  the 
happineit  of  bis  princely  conyersation,  yotf 
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caonot  imagine,  bat  thai  aomatiiDes  be  vouch-, 
aafed  to  speak  to  me  of  businctt,  especially  of 
parliaments,  where  I  haive  the  bonoor  at  pre* 
sent  to  be  a  peer,  and  have  beielofore  been  as 
much  versea,  as  some  of  my  contemporaries^ 
in  Uie  procee<iin|p  of  the  hoooarable  House  of 
Commons.  I  confess,  that,  before  this  last 
assembling,  he  did  it  more  than  once,  and  the 
opinion  I  most  constantly  delivered  concerning 
tliis  House  was,  that  never  king  was  so  happy 
in  a  House  of  Commons,  as  he  was  in  you :  a 
House  composed  of  so  many  gentlemen  of  birth 
and  fortune,  eminent  in  their  ,  faithfulness  to 
him,  and  such  as  could  never  be  suspected  of 
any  sinister  designs,  or  of  any  other  depen- 
dance,  but  upon  the  crowu,  and  upon  the  care 
of  those  that  chose  them,  and  such  as  in  the 
last  sessions  had  manifested  their  aflTections  to 
him  bv  such  large  aids  and  supplies ;  adding, 
that  nothing  could  be  more  important  to  his 
service,  than  to  make  and  preserve  you  still 
popular  with  those  that  sent  you.  To  which 
end  I  took  the  liberty  to  tell  him,  that  if  the 
necessity  of  his  .affairs,  (of  which  I,  having  no 
part  in  bis  council,  was  no  good  judge)  could 
admit  of  )t,  he  ought  not  in  pnidence  to  let  you 
give  him  any  money  this  sitting,  but  rather  to 
•bli^e  you  wholly  to  apply  yourselves  to  the 
making  of  such  laws  as  might  endear  both  him 
and  you  to  the  people ;  by  which  means,  at 
another  meeting,  he  would  be  master  of  the 
hearts  and  purses  of  his  subjects.  But  in  case 
bis  necessities  should  urge  him  to  press  you, 
before  tlie  rising,  for  a  new  Supply,  that  he 
onght  by  all  means,  to  let  it  be  accompanied, 
if  not  preceded,  by  some  eminent  acts  for  the' 
JEleformation  of  former  abuses,  and  for  the 
securing  his  sul^ects  from  the  like  for  the 
future. 

''  I  persisted,  Mr.  Speaker,  in  pressing,  upon 
jail  occasions,  thi;i  advice  to  his  majesty,  till 
within  some  few  weeks  after  their  meeting ; 
when  finding  myself  (I  know  not  by  what  mis- 
fortune) fallen  under  some  prejudice,  I  thought 
that,  a  total  forbearance  from  speaking  to  him 
of  any  business,  would  be  the  best  way  of  my 
serving  him.  And  I  protest  unto  you,  gentle- 
meh,  with  all  sincerity,  that  from  that  time, 
until  that  of  his  majesty's  expressing  to  me 
some  displeasure  against  sir  Rd.  Temple,  I 
never  once  opened  my  lips  to  him  of  any  public 
affair  whatsoever;  it  is  true,  Mr.  Speaker, 
that  a  pound  being  given  me  to  enter  again 
with  his  majesty,  upon  a  subject  which  my 
heart  was  still  full  of,  1  laid  hold  on  the  occa- 
sion, and  in  pursuance  of  what  I  had  said  iu 
behalf  of  sir  Rd.  Temple,  told  his  majesty,  per- 
haps with  more  freedom  and  fervour  than  did 
become  me,  that  I  found  his  courtiers  gave 
him  wrong  measures,  both  of  the  temper  of 
the  House  of  Commons,  and  of  the  means  to 
attain  from  them  any  new  Supplies,  whether 
by  way  of  present,  gift,  or  of  such  establish-' 
ments  in  his  revenues,  as  might  indeed  put 
him  out  of  necessity  ;  since  there  could  be  no 
reasonable  hopes  of  obtaining  from  them  any 
such  asststance,  but  by  a  committance,  if  not  a 


precedence  of  iiich  ActS|  as  might  be  gratefal 
ak)d  beoeficial  to  his  subjects,  and  secure  them* 
that  what  shall  be  given  hereafter  should  b* 
better  managed  for  his  miyesty*s  service,  tliaa 
those    vast    sums    that    bad    been    formerly 
granted :  that  if  his  majesty,  in  his  pdnoel^ 
wisdom,  should  think  fit  to  drive  on  his  busi* 
nes  upon  solid  grounds,  and  not  upon  the  false 
and  self-interested  measures  of  some  courtiers, 
he  had  a  House  of  Commons  composed  of  mem- 
bers so  full  of  afiiection  to  hit  person,  and  zeal 
for  his  prosperity  and  glory,  tnat  not  only  sir 
Rd.  Temple,  but  the  most  unpr^udiced  and 
wisest  men  of  the  kingdom,  as  well  as  myself^ 
durst  undertake  for  them.    See  here,  gentle*^ 
men,  the  bold  undertaking  that  such  a  House . 
of  Commons  would  never  let  him  want  such 
present  Supplies,  as  tlie  true  necessity  ofhia. 
affairs  should  require,  nor  such  an  established 
Revenue,  as  is  fit  to  support  the  greatness  and  . 
honour  of  his  crown.    If  this  was  a  criminal 
undertaking,  you  have,  before  you,  gentlemen,, 
eonfitentem  reum ;  bnt  whilst  I  am  endeavour- 
ing to  clear  sir  Richard  Temple,  and  to  vindi- 
cate or  arraign  myself,  according  as  you  shall  - 
be  pleased  to  understand  it,   by  t  telling  you 
what  passed  from  me  to  his  majesty,  1  must 
not  omit  to  give  him  the  honour  due  to  hioL 
for  the  kingly  Reply  he  made  to  me  upon  thia 
occasion,  which  was,   '  That  he  had  a  troe  * 
'  sense  of  the  merit  of  the  House  of  Commons 
'  towards  him,  even  far  beyond  what  I  had 
^  expressed,  and  this   was   the  reason  '  why, 
'  relying  so  entirely  as  lie  did,  upon  the  afiee- 
'  tions  o    that  whole  body,  he  was,  and  ever 

*  should  be  offended   at  any  proposition   to  ^ 
'  carry  on  his  business  there  by  officious  under* 

*  takings  and  cabals,  either  of  his  courtiers  or 
'  others.'  An  expression  fit  to  be  written  with 
the  rays  of  the  sun,  that  all  the  world  may 
read  it ;  an  expression  which  cannot  chnse  but 
inflame  the  affections  of  all  this  noble  assembly 
that'  hear  me,  and  carry  you  to  make  good 
these  happy  impressions  of  you,  which  are  so 
deeply  stampt  m  his  royal  breast ;  such  as  L 
should  think  it  a  crime  to  doubt,  but  that  all 
suspicions  being  bow  vanished  of  his  majesty'a 
owning  the  Supply  desired,  to  any  acts  or  coa- 
trivauoes.of  others,  your  own  zeal  fur  his  ser- 
vice will,  even  in  the  proportion  and  timelines* 
of  that,  exc^  the  vain  proposals  of  all  pick« 
thank  undertakers. 

**  Mr.  Speaker,  I  should  have  here  put  e 
period  to  your  trouble  of  hearing  me,  did 
I  not  think  I  might  incur  the  imputation  ot 
much  weakness  and  supineness  in  my  own 
highest  concernments,  if,  vuluing,  as  I  do, 
above  all  earthly  concernments,  the  favour 
and  the  esteem  of  my  country,  of  which  you 
are  the  illustrious  representatives ;  and  know* 
iug  what  industry  has  been  used  to  blast  me 
with  you,  I  should  not  lay  hold  on  this  just 
occasion  to  remove  from  roe  some  unjust  pre- 
judices under  which  I  have  laboured.  And 
this,  Mr.  Speaker,  I  humbly  beg  leave  to 
do  in  very  few  words,  i  appeal,  gentle- 
men, to  numbers  of  .you^  that  hear  me^  whe- 
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to  toe  bav6  betn  gmi^  in  propcnruon  to  mj 
merit,  which  i$  odne  t  for  in  serviiig  and  sut« 
ferinig  for  bim  with  faithful^ets,  I  did  but  mf 
duty,  ybich  carri^  •  reward  with  imMf 
eaoogk  to  raise  a  oouiforc  to  me,  froillbt 
verj  rttin  of  my  fortune.  It  is  aiso  troe,  I 
have  had  the  tatisfactioo  froin  bi»  majettyi 
tliat  he  oever  refaoed  me  anj  thiofi  I  a*ked 
him  for  myself.  But  I  hope  I  fthali  make  it 
appear  also,  that  I  have  not  only  been  a  very 
modest  nsker,  but  also  a  nost  careful  one,  t«» 
ask  nothing  eontiderable,  but  what  carried 
advantage  with  it,  aa  well  lo  hi»  majeaty'f 
interest  as  my  owii.  I  knpw  we!),  Mr.  bpeaker^ 
that,  with  so  kind  and  so  generous  a  nature  ee 
our  king  is,  an  ill  proper lion  of  bounty  to 
merit,  and  consequently  the  larg^ess  and 
kindoesaof  his  rojral  haart  that  way,  may  iiavf 
contributed  much  to  the  present  sireights  he  is 
io.  Happy  is  the  nation  thdt  haih  nothing  to 
fear  for  the  public,  but  frooi  the  virtues  of 
their  prince.  It  is  your  proper  wi^rk,  gentler 
men,  to  reduce  the  ettects  of  them  to  a  righjt 
temperament,  by  your  prudent  inspection  ; 
and  may  you  begin  it  with  all  my  concern*- 
ments,  which  I  most  readily  lay  at  your  feet, 
humbly  begging  of  you  to  appoint  a  tim^, 
when  I  may  display  them  all  nuttifuliy  before 
you :  in  hopes  that  no  man,  w|;)o  haih  been  a 
partaker  of  his  majes^'s  bounty,  will  prove 
Limself  so  unworthy  of  it,  as  not  to  follow  the 
eiample. 

*'  Mr^  Speaker,  If  having  thtts  poured  out 
my  soul  belbre  ;ou,  I  have  been  90  happy  as  to 
have  begot  in  this  honourable  House  a  ri^tht 
persuasion  ef  the  sincerity  of  my  lieart,  I  expect 
and  implore  two'gradous  eflfects  of  it.  The 
first  that  you  will  09  pleased  to  grant  me  your 
pardon,  if  the  same  zeal  for  his  majesty's  ser- 
vice, end  the  good  of  my  country,  which  made 
me  presume  (being  no  eounsellor)  to  press 
upon  bis  mtgesty  my  opiniou  io  matters  of  such 
importance,  has  transported  me  also,  at  this 
time,  in  some  sort,  so  as  to  become  your 
adviser.  You  have  heard,  gemtiemen,  of  the 
dumb  roan,  whose  tongue  was  set  free  by  the 
imminent  danger  of  his  fatber*sli£e;  wonder 
not  then,  gentlemen,  that  such  a  lov^r  of  his 
king  and  country  as  I  am,  having  seen  them, 
within  these  three  years  in  a  prospect  of  such 
glory  and  happiness,  both  at  home  and  abroad, 
and  finding  to  what  a  sad  condition  things  ain 
now  reduced,  (by  what  means  it  is  more  pro* 
per  for  you  to  enquire,  and  may  Heaipn  Uess 
your  inspection ;)  wonder  not,  I  say,  gentle- 
men, that  a  man  so  affected  as  I  ana,  should, 
by  some  eruptions  of  heart,  let  yon  see,  that 
periculmn  puiruB  ought  to  have  a  mofe  powef- 
ful  eifect  upon  a  man  of  public  soul^  than 
periculum  pairif,  and  is  capable,  if  I  were  m 
mote,  to  make  me  become  a  cbunsellor. 

**  The  next  is,  Mr.  Speaker,  that  if  (as  1  said 
before,^  I  have  been  so  happy  in  what  I  ex- 
pressed, as  to  have  raised  io  you  some  mora 
lavourable  thoughts  conoemui|  me,  you^oold 
vouehsafis  me  some  dononstration  of  it,  where- 
by I  may  ao  more  be  made,  bv  mr  wmktk 
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I  have  Bet  beea  wmsented  unto  yon 
im  the  gpver  of  aiMea  of  a  far  difoeai  tenor 
fism  wut  yoo  bare  hcaid  upon  this  occasion  ; 
a^ihei  i  faaiva  net  been  painted  out  unto  you 
for  aa  iataaser  of  his  la^esty  against  his  pae- 
Car  ai>  enemy  of  the  Chufcli  of  £ng« 
f9r  a  dangerous  driver  on  of  the 
iatereeC  It  is  true,  Mr.  Speaker,  I 
a  Catholic  of  the  Church  of  Rome,  but  not 
•f  the  Court  of  Rome;^  no  Negociator  there 
•f  Cardiaars  Cape  for  his  asigesty's  subjects 
sad  domesticsy  a  true  ftooian  Catholic  as  to  the 
eAer  worid,  bat  a  uue  £o|tifthmao  as  to  this: 
acha  oaa,  aa  had  we  a  Iting  inclined  to  tha^ 
pinJFiiinn  (as  on  the  contrary,  we  have  one 
Ike  mam  firm  aiMl  constant  to  the  Protestant 
thae  ever  sat  upon  the  throne)  I 
tail  bim  as  freely  m  iha  Dake  of  Solly, 
a  Procostaal,  fold  his  grandfather  Henry 
Thai  if  ke  naeant  to  be  a  king  he  nvost  be 
a  eanstant  piofessor  and  maiiHMner  of  the 
Sdipan  csCaMisbcd  in  his  domiaioaa.  Be* 
beve  me,  gentlemen,  Roman  Catfiolic  as  I  am« 
DO  man  amongst  you  all,  more 
passaaded  than  I  am,  that  the  true 
pilaia,  tbat  can  uphold  this  monarchy,  must 
em  he  the  maintenance  of  the  subjecu  just 
liberties,  and  the  careful  preserva^ 
ef  that  State  Eocfesiestical,  whereof  his 
.  alf  b  tbe  aapreme  tovernor ;  and  I  do 
dmriy  profess,  that  should  the  Pope  himself 
ioffade  that  Ecclesiastical  right  of  his,  I  should 
m  seadily  draw  my  sword  against  him  as 
agpast  tbe  lata  usarper. 
**  M!r.  Speaker,  one  pr^dioe  more  I  am 
r,  which  ought  to  have  grctt  weight  in- 
wkb  this  hoDoaraUe  House,  if  there 
a  teal  graaad  for  it;  and  that  is,  that 
thecari  of  Bnstol  is  one  ef  those,  who  by  the 
vast  Graata  lliat  he  hath  got  of  the  kiag,  hath, 
ia  party  contribated  to  the  |;roans  of  the 
pmple,  ta  find  their  king  still  m  such  neces- 
■9,  after  saeb  uaexampled  charges  laid  upon 
Ae  aab^ta  lor  his  Supplim.  It  is  true,  Mr. 
that  though  1  have  neither  oflkes 

keep,  nor  ofikes  to  sell,  his  majesty's  gifb 

■  >     I  ■  ■        .1   ■    I.  Ill  ,•*, 

*  **  Tbe  earl  qf  Bristol  was  a  man  of  coura^ 
aid  laantiagt  of  a  bold  temper  and  a  lively  wit, 
hat  of  no  jadf^aent  nor  stminess.    He  was  in 
the  quean  •  interest  during  the  war  at  Oxford. 
Aad  be  stadiad  to  drive  things  past  the  possi- 
bfeiy  af  a  tivaQr,  or  any  reconciliation ;  fancy- 
ing Chat  aatbta^  would  make  the  military  men 
s»  mm  to  tbe  kiag,  as  his  being  sure  to  them, 
md  giving  tbem  hopes  of  sharing  the  confis- 
csisd  siitslcs  anaoag  them ;  whereas,  he  thouglK . 
tU  dimearsea  of  treaty  made  them  feeble  aad 
imiuL    Whan  he  went  beyond  sea  he  tamed 
Pkpiit.    Bat  st  was  after  a  way  of  his  own : 
Ibr  he  Up^ei  to  magaify  the  difference  between 
theduioh  ^^A  tbe  court  of  Rome.    He  was 
ateeand  a  very  ^Sl^od  speaker:    But  he  was 
boeopioas^  and  too  Bond.    He  was  set  atthe 
ksd  of  tbe  popiub  puty,  and  was  a  violent 
aea»  of  ab«  eM^l  ^  Clarendon."    Burnet. 
Setmofc  lanMitrntnghimwi  the  next  Ctee. 

YOU  TJ. 
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tach  a  bugbear  as  I  am :  as  if  a  gracious  look 
of  his  majesty  upon  me,  were  enough  to  ruin  all 
his  afiairs  with  you.  I  shall  Chen  continue  the 
way  I  am  in  wiih  conifort;  but  if  I  be  so  un- 
fortunate, as  th:iC  Uiere  btill  remains  in  this 
incomparable  representative  of  my  country, 
any  umbrage  of  danger  to  it  by  my  access  to 
his  miijesty ;  as  dear  as  the  conversation  of 
tke  amiablest  prince  that  ever  breathed  is  to 
me,  I  shall  banish  myself  for  ever  ^om  his 
sight  into  the  obscurest  part  of  hi^  dominions, 
rather  than  continue  upon  me  the  jealousy  of 
a  person  on  whom  hia  |)rosperity  depends ;  or  if 
that  be  not  enough,  I  shall  once  more  try  mj 
fortune  abroad,  where,  I  trust,  this  sword,  this 
head,  and  this  hearl  shall'  make  me  live  as 
heretolure,  In  spite  of  my  enemies,  with  lustre 
to  myself  and  some  honour  to  my  nation." 

After  the  Eavl  bad  finished  his  Speech  be 
withdrew:  the  Uonse  then  proceeded  in  the 
debate  ofifae  matter,  and  came  to  the  follow- 
ing Resolations : 


^'Tliat  this  House  is  satisfied,  that  air 
Richard  Temple  hath  not  broke  any  privi-' 
lege  of  this  House,  in  the  matter  in  question 
concern iai;  him.  That  this  return  be  mad« 
from  the  House,  to  the  Answer  of  the  earl  of 
Bristol :  viz.  I'bat  the  earl  of  Bristol,  in  the 
account  which  he  hath  given  this  House,  in 
the  matter  concerning  sir  Kichard  Temple,  hadi 
carried  )iimself  with  all  dutifulness  towards  hia 
majesty;  hath  cleared  the  member  of  thia 
House ;  and  that  the  House  is  weH  satisfied 
with  his 'respect  to  them." 

His  Lordship  was  again  called  in :  and  Mr. 
Speaker  acquainted  him  with  the  retam  of  the 
House. 

Ordered,  That  such  members  of  the  Hoose^ 
as  are  of  his  majesty's  privy-coupcil,  do  ao- 
<^uaint  his  majesty  with  the  said  Vote  *.  That 
sir  Richard  Temple  have  the  leave  of  thia 
House,  to  petition  bis  majesty  for  his  favour; 
and  to  five  him  satisfaction,  as  to  the  other 
informations  mentioned  in  his  Majesty's  Mes- 
sage. 


Sli.  Proceedin 


ngs  in  Parliament  against  Edward  Earl  of  Cla- 
rendon, Lord  High  Chancellor  of  England,  for  High 
Treason^  and  other  High  Crimes  and  Misdemeanors:  15  and 
19  Charles  IL  a.d.  1663—1667. 


[The  foHowiag  pasMges  laladng  to  loril  Bristol, 
and  to  the  conduct  of  lord  Clarendon,  and 
the  Proceedinn  apungt  him,  are  tuken  from 
an  article  published  uader  the  title  qf  ''  The 
Life  of  King  James  the  Second,  written  by 
hunseif,*'  in  the  first  volume  of  Macpher- 

^  **  The  lord  Bristol  resolvAl  tn  oflfer  Articles 
•f  Impeachment  against  the  earl  i3if  Clarendon 
to  the  House  of  Lords,  though  it  was  plainly 
|iroyided  against  by  the  statute  against  appeals 
m  the  reign  of  Henry  4.  Yet  both  the  duke  of 
BuclLingham,  and  the  lord  Bristol,  the  fathers 
of  these  two  lords,  had  broken  through  that  in 
the  former  reign.  So  the  lord  Bristol  drew  his 
impeachment,  and  carried  it  to  the  king,  who 
took  much  pains  on  him  in  a  soft  and  gentle 
manner  to  clitsuade  him  from  it.  But  he  would 
not  be  wrong!) t  on.  And  he  told  the  king 
plainly,  that,  if  he  forsook  him,  he  would  raise 
such  disorders  that  all  England  should  feel 
.thenf,  and  the  king  himself  should  not  be  with- 
out a  large  share  in  them..  The  king, as  the 
earl  of  Lauderdale  told  ue,  who  said  he  had  it 
.iirom  himself,  said,  he  was  so  provoked  at  this, 
that  he  durst  not  trust  himseltin  answering  it, 
but  went  out  of  the  room,  and  sent  the  lord 
Aubi|;ny  to  soften  him  :  But  all  was  in  vain. 
It  is  very  probable,  that  the  lord  Bristol  knew 
iha  secret  of  the  king's  reii(;pon,  which  both 
made  tiim  so  bold,  and  the  king  so  fearful.  The 
next  day  he  carried  the  cliaixe  to  the  House  of 
Lords.  It  was  of  a  very  mixed  nature :  In  one 
•part  be  charged  the  lord  Clarendon  with  raising 
jeobuiies^  and  spreading,  reports  of  the  king's  i 


son's  Original  Papers,  £ec.  and  there  repre« 
senttfd  to  hnre  been  extracted  from  the  Me* 
moirs  of  king  James  the  Second,  written  ia 
tliat  prince's  ofiii  liand  t 

**  1660.  The  earl  of  Bristol  bad  declared  himself 
a  Roman  Catholic  some  months  before  the 
Restoration ;  so  not  of  the  privy  council ; 
but  bo  was  trusted  with  all  the  secrets  mm 
before.  He  did  not  continue  long  united 
with  Clarendon  and  Ormond ;  endeavouring 
to  get  more  power,  and  engross  more  into 
his  hands,  than  the  Chancellor  cared  he 
should  ;  and  that  by  by*ways.  Besides,  the 
earl  of  Southampton  struck  up  with  the  Lord 
Chancellor,  who  never  had  a  good  opinion 
of  Bristol. 

**  The  Chancellor  was  faulty  in  not  getting  all 
the  destructive  laws  in  the  long  rebel  parlia- 
ment of  Charles  1,  repealed;   which,  moat 

being  a  papist :  And  jet  in  the  other  artidct 
he  charged  him  with  correspondence  wiOi  the 
court  of  Rome,  in  order  to  the  making  the 
lord  Aubigny  a  cardinal,  and  several  other 
things  of  a  very  strange  nature.  As  soon  aa 
he  put  it  in;  he,  it  seems,  either  repented  of  it, 
or  at  least  was  prevailed  with  to  alscond. 
He  was  ever  after  that  .looked  on,  as  a  man  ci^ 
pable  of  the  highest  extravagancies  possible. 
He  made  the  matter  worse  by  a  letter  that  he 
wrote  to  the  Lords,  in  which  he  expressed  hia 
fear  of  the  danger  the  king  was  in  1  y  theDuke'a 
having  of  guards.  Proclamations  went  out 
for  disc^'vcring  him.  But  he  kept  out  of  the 
way  till  the- storm  waa  over."    Burnet. 
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Mired  the  old  cavaliers.  Arlington  cane 
bock  from  Spain,  and  tried  to  get  into  fa* 
▼our,  supported  at  first  hj  the  Chancellor 
and  Bristol,  against  Falmouth;  but  after 
Palmouth's  death,  the  Chancellor  repented 
it«  Sir  William  CoventrT,  the  duke  -of 
York's  secretary,  and  a  very  able  man,  was 
not  well  with  the  Chancellor ;  and  he  help- 
ed the  Chancellor's  ftdl.  The  duke  of 
Buckiogliam  was  not  of  tiie  king's  privj 
council,  but  insinuated  bioiself  into  his  ia* 
'  vour,  bjr  his  agreeable  converse,  ile  was 
afterwards  made  priry  counsellor  and  master 
of  the  horse.  By  his  railleries,  he  set  the 
king  against  the  Chancellor.  The  patent 
for  the  Canary  company  was  recalled; 
though  they  ohlij^ed  the  Canariai;s  to  tako 
great  quantities  of  Bnglish  manufactures,  in 
part-payment  for  wines ;  and  to  take  rea- 
sonable rates,  who  would  take  nothing  bat 
ready  mon^,when  the  company  broke  off  aad 
rais^  the  price  veiy  much,  to  the  damage  of 
the  nation. 

^'  1664.  The  Loid  Chanc^or  alooe  against  the 
Dutch  war. 

^'  1666.  The  faction  at  court  against  the  Chao- 
cellor,l»egan  to  increase.  The  duohe6st>f  Cleve- 
land, then  promoting  Buckiiu^bam  and  Ar* 
lington,  railed  af^ainst  him.  Sir  William  Co- 
ventry and  all  laboured  to  set  the  House  of 
Commons  against  the  Chancellor.  They  ad** 
▼ised  iht  kins  (o  break  the  Canary  compa- 
ny, whp  took  off  every  year  300,000/.  of 
our  woollen  manufactures;  and  had  tha 
wines  very  cheap,  being  masters  of  the  trade. 
When  the  com'pany  was  broke,  the  Cana- 
rians  made  them  pay  twice  as  much  for 
wines,  and  would  take  notliing  but  ready 
money.  The  reason  was  plain,  the  first 
ship  which  arrived  there,  not  caring  what 
she  paid  for  loading,  being  sure  of  selling  it 
as  she  pleased,  at  her  return  to  England  ; 
the  Canarians  made  the  rest  pay  the  same 
rate,  which  could  not  happen  to  a  company. 
Bristol's  attacks  on  the  Chancellor  in  the 
House  of  Lords,  miscarried.*  The  king  sup- 
porting the  Chancellor,  Bristol  harangued 
the  Commons  without  leave  from  the  Lords. 

"  1667.  Tlie  disaffected  party, now  encouraged, 
grew  more  turbutent.The  earl  of  Northumber- 
land's factious  discourse  to  the  duke.  Tlia 
king  consents  to  the  Chancellor^  removal. 
The  earl  of  Bribtol's  insolent  discourse  to  the 
king  in  1664,  about  Clarendon,  lie  wtis  iu-' 
excusable  for  opposing  the  -king's  declara** 
lion,  for  liberty  of  con^ienoe,  in  1664, 
which  had  l>een  solicited  by  Roberts,  Ashley 
and  others  in  pariiameat,  to  declare  as  at 
Breda;  and  it  had  been  resolved  in  the 
Cbancellur's  own  lodginfQs.  The-duc^iess  of 
Cleveland  was  against  tlie  Chancellor  ;  and 
the  C-anary  company  broke  uuerely  out.  of 
'  spite  to  him. 

"  The  kins  at  length  ordered  the  duke  of  York 
to  acquaint  the  Chancellor,  that  he  was 
obliged,  for  the  good  of  his  ailairs,  to  lay 
him  aside.    The  Earl  immediately  sent  him 


of  optoiooy  might  have  been  done,  and 
a  rercnae  settled  on  the  crown,  as 
«oakl  have  supported  the  monarchy,  and 
exposed  it  to*  the  danf^efs  it  has  since 
Whether  out  of  oversight  or  fear,  the 
archy  would  not  need  a  parliament  un- 
lia  ;  or  from  fear  of  the  king's-bringing 
in  the  Boman  Catholic  leligion.  The  dkike 
apprehends  the  last.  In  all  other  tilings  he 
aipponed    the    crown's   aathority   to   the 

'  1661 1  The  Cbanoellor  and  Southampton  were 
careless  of  the  kingj&  safety.  Hawley  waa  a 
wiser  aiatesman.  They  and  the  bishops,  in 
the  House  of  Lords,  were  great  opposera  of 
the  kiiig*s  design,  according  to  the  promise 
at  Breda,  of  •  toleration  of  dissenters,  so 
Inited  as  not  to  disturb  the  peace  of  tlie 
fcaliB.  So  the  king's  word  was  oroke.  The 
end  of  Bristol,  th<High  no  privy  counsellor, 
was  aft  mnch  in  the  secret  of  affairs  as  for- 
■erij.  Bnstol  was  of  a  haughty  temper, 
yel  cooinbuted  to  the  Chancellor's  ruin. 
The  Chanoeilor  was  veiy  loval  and  true  to 
Che  interest  of  the  crown ;  but  did^not  re- 
peal acts  of  Charles  1,  detrimental  to  the 
cnwm  end  revenue. 

'  The  king's  friends  quarrelled.  Bristol  set  up 
Ibr  himself,  and  msidehis  court  to  the  duchess 
of  Clevdand,  then  angry  with  the  Chancel- 
loff^s  lorbiddiug  his  wile  to  visit  her.  The 
king  shewed  Bristol  much  countenance ;  and 
he  cot  the  regiment  of  horse  for  the  earl  of 
Oz»id,  then  a  pretender  to  his  daughter; 
since  mstried  to  the  earl  of  Sunderland ; 
aad  had  he  not  drove  on  too  fast,  he  might 
have  got  more ;  and  might,  by  the  help  of 
hit  stie-friend,  have  ruined  the  Chancellor, 
as  he  designed.  But  the  king  knew  him  too 
wdl  to  pnt  him  at  the  head  of  his  affairs. 
Being  vexed,  he  accused  the  Chancellor  in 
the  House  of  Lords ;  aud  flew  in  the  king's 
fisoe,  by  making  an  indecent  speech  in  &e 
HoMe  ;  and  tl^  justified  it  to  the  king,  in 
lord  Aobigiiy's  presence.  He  flew  out  into 
extravagant  expressions,,  threatening  his  ene- 
miesv  and  the  king  should  feel  it.  So  that 
he  should  have  been  thrown  out  at  the  win- 
dow, had  not  the  kinj^  been  too  good.  This, 
however,  did  his  business  with  the  king. 

*  lf62.  The  Chancellor  'brought  a  queen  to 
England  of  his  own  chunng :  yet  this  was 
the  occasion  of  his  ruin. 

*  1663.  The  Chancellor  brought  sir  H.  Bennet, 
afterwards  earl  of  Arlington,  into  the  king's 
fiivour,  who  soon  after  turned  against  him. 
He  meant  to  ^po&e  by  him,  Falmouth.  The 
Chancellor  grew  ieaious  of  sir  William  Co- 
Teotiy^  the  duke  s  secretary  and  a  man  of 
treat  abilities,  though  once  bis  favourite.  So 
Vonntrj  helped  on  the  Chancellui's  ruin. 
Bockingham  joised  him. 

'lbs  Chancellor  continued  chief  minister; 
tie  earl  of  Falinooth  in  the  highest  favour, 
minding  his  niast«fr's,  not  his  own  concerns. 
He  was  killed  at  sea,  and  died  not  worth  a 
though  not  expensive.     He  had 
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of  Yoriiy.  in  disooarae  «itb  the  kipg,  ftboot 
th«  talk  of  ClarendoM's  advising  him  to  ffq* 
vera  by  mi  army  and  lay  aaide  partiaroenis  ; 
the  kin^  assured  him,  that  be  had  fiever 
gireu  hmi  such  advice.    Hit  enemies  cooat* 
dered  not  pubiic  good,  but  private  malice ; 
and  getting  to  the  head  of  aflairs,  give  tlie 
king  and  crown  a  fatal  biovr.   The  kine  soon 
ibund  tbe  effects.    The  duke  of  Yoii  v^as 
seized  with  the  small-pOB-in  the  beginniog  of 
November ;  and  before  his  recovery  the  iMiat 
of  the  prosecution  was  over,  eke  be  woald 
have  been  charged  with  influencing  the  Lorda 
not  to  imprison  Clarendim.    Buckingham 
and  lord  Berkeley  were  so  malicious,  as,  in 
their  common  cfiscourse,  to  insinuate  that 
the  king  was  in  danger,  by  letting  his  bro- 
ther have  his  own  guards.to  wait  on  himself 
at  Whitehall ;   none  knowing  what  the  defka 
might  be  prevailed  on  to  do  by  the  ChaliceU 
lor  and  his  dudiess.     8ome  Presbyterians 
sent  to  Clarendon,  offering  to  stand  by  biiD» ' 
if  he  would  stand  by  himself.    He  saw  their 
malice ;  and  the  king  apprehending  heats  in 
the  House  of  Commons,  sent  to  him  to  with- 
draw out  of  the  realm  privately.   Clarendon, 
as  tlie  duke  was  recovering,  sent  him  word 
of  the  message  and  his  resolution  to  obey  it. 
The  Presbyterians  were  very  angry  at  his  dis- 
appointing tbeni. 
<<  Tnus  fell  the  earl  of  Clarendmi ;   from  whose 
fall  one  may  date  tlie  beginning 'of  all  the 
misfortunes  which  happened  since,  and  the 
decay  of  the  authority  of  the  crown ;    he 
generally  supporting  tlist  prerogative,,  which 
his  successors  never  mindcHl.    He  was  a  pri- 
vate gentlcmpn  of  a  good  family,  bred  in  the 
Isw,  had  good  sense,  and  very  eloquent ;  al- 
wayi  esteemed  for  his  good  parts.    He  was 
chosen  by  the  late  king  a  privatf  manag<ir 
ibr  him  it)  the  House  of  Commons,  which  he 
performed  with  great  detcerity  and  fidelity. 
He  WAS  entrusted  at  court  With  tbe  most  se- 
cret affairs  ;  for  his  services,  made  Chancel- 
lor of  tlic  Exchequer ;  one  of  die  council  to 
the  prince  of  Wales ;   relied  on  ond  went 
with  him  to  France.    He  was  sent  ambassa- 
dor with  Cottin^ton,  then  Lord  Treasurer,  to 
Spain.    He  retarned  to  die  king  at  Paris. 
and  was  made  his  first  minister.    He  had 
the  management  of  the  Restoration,  with 
Monk  and  Sandwich.     At  the  Restoration^ 
he  was  in  such  iavoer  with  the  king,  that 
nobody   durst  oppose    him.     He   carried 
all   before    hifls.      He    made    hts   friend 
Southampton,  Trea&orer;    and  by  the  aid 
of  the  duke  of  Ormond  and  the  bishams, 
was  caressed  by  most.    As  to  the  crown,he 
let  tbe  court  c«  wards  and  purveyance  be 
parted  with.    But  he  did  not  get  a  good 
substantial  revenue  settled  on  die  crswn, 
though  it  might  have  been  easily  done  in  the 
first  parliament  which  the  king  called.   This 
was  out  of  fear,  that  the  crown  should  ^w 
too  great  and  the  Soman  Catholic  rehgion 
be  brought  in,  if  the  king  was  at  his  ease ; 
the  dukt  of  OiaoAd  and  Denial  (VNeile 


the  seals.  Tbe  parliameat  thanked  the  king 
fi)r  it,  and  for  turning  all  Roman  Catholics 
4>ut  o(  his  service*  Clarendon  impeached. 
Sir  William  Coventry' was  active  in  it.  His 
prudence  and  hpnesty  in  rejecdng  a  proposal 
made  by  the  fyesbyterian  party ;  who  de- 
signed, thereby,  a  division  |>etwe4ai  the  king 
aoid  the  duke  of  York.   He  retires  to  France. 

**  Tbe  earl  of  Northumberland  and  Leicester, 
lord  Hollis  and  another,  met  at  Guildford. 
They  made  it  no  secret.  Northumberland 
at  St.  James's,  talked  freely  to  the  duke  of 
York  against  the  Chancellor,  who  was  hoteck 
and  of  tbe  resolution  to  impeadi  him  ;  huf 
anid,  this  was  not  all,  the  nation  would  not 
be  satisfied  unless  the  guards  were  disband- 
ed, and  other  grievances  redressed.  He 
talked   very  seditiodtiy,  though  the    duke 

•  checked  hira.  The  earl  told  him,  that  he 
had  said  nothing  but  what  he  would  repeat 
to  (he  king  the  next  day ;  as  he  did  with  in- 
solence enough.  The  duke  urged,  in  vain, 
the  necessity  of  the  guards,  for  the  king's 
Safety  and  national  quiet ;  that  the  want  of 
'  them  bad  been  fatal  to  the  late  king  and  his 

'  government.  The  seditious  stuck  to  their 
point,  and  joined  «vith  the  Chancellor's  ene- 
mies ;  hoping  that  his  impeachment  would 
breed  a  quarfel  hftweea  the  king  and  the 
dttkcofYork. 

<'  The  king  took  the  ieals  from  tbe  Chancellor. 
lie  told  the  duke  of  York  of  the  resohitioii ; 
Ctiat  it  was  nojt  out  of  any  dtssatiifaction 
with  the  Chancellor,  biit  the  necessity  of  his 
affairs ;  and  diat  it  was  better  to  do  it  of 
himself  than  let  it  be  torn  from  him  by  the 

{larltament.  He  ordered  the  duke  to  tell 
lim,  that  he  must  seud  the  seals ;  and  to 
shew  his  regard  for  him,  he  woi^ld  confirm 
tlie  little  private  pension  he  usually  received. 
The  Chancellor  sent  the  seals ;  and  told  the 
duke  of  York,  that  his  etiemies  wookl  not' 
sii&p  there,  but  proceed  to  the  last  degree  to 
expose  the  king  and  crown,  to  accomplish 
his  ruin.    So  it  proved. 

''  The  parliament  met  on  the  tenth  of  October. 
Sir  T.  Littleton  moved  thanks  to  the  king, 
for  his  speech  add  for  taking  the  great  seal 
from  Clarendon ;  aod  to  consider  tbe  heads 
of  the  king's  aod  the  Lord  Keeper's  speeches. 
The  clause  about  Clarendon  would  hardly 
have  passed,  had  not  the  king  ordered  his 
servants  to  let  it  be  known  be  desired  it ; 
and  Clarendon  charged  his  friends  not  to  op- 
pose it,  being  resolved  to  let  none  of  his 
prK'ate  concerns  disturb  tbe  king's  affairs. 
The  same  means  were  used  in  the  House  of 
Lords,  when  they  were  moved  Co  join  in  the 
Address,  else  it  had  not  passed  diere. 
When  it  came  to  a  vote,  the  duke  of  York 

•  and  several  others  withdrew,  not  to  oppose 
the  king,  as  they  looked  on  it  as  an  ill  pre- 
cedent for  the  crown. 
*  On  the  36th  of-October,  the  Chancellor  was 
acdiscd,  on  public  fame ;  aod  a  committee 
was  appointed  to  cousider  of  proceedings 
and  pi^scedeuts.    Thai  very  day,  the  duke 
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Jaffiflfr  io  dw  king's  jovmej*  ta  Spain,  ob-  I 
tenred  iuoi  ndincid  to  it, 
•■iSbEeDiioii  bong  removed,  hit  enemies  di- 
enck  pretendiog  to  snoceed  in  the 
Sir  WiUiam  Coventry^  witiiobt 
Bttcktoghaai  nnd  Atiiagton  coold 
■ot  law 'cnrrted  en  the  plot,  expected  it, 
pad  fins  the  onlj  mui  fit  for  it.  But  the 
edber  cnro  jotoiof^  ngniost  him,  though  of  the 
hgan  cnyncity  of  any  in  the  kingdom,  got 
ftim  out  of  all  his  employments ;  and  then 
toove  «vbo  BhooM  have  most  credit  with  the 
kiif,  wboae  affaira  soffered  by  their  disa- 
l^camcnt  and  insufficiency*  I 

"  Afin  the  ChancelloT'ft  removal,  the  onniaters 
diangreed   among  themselves.    Sir  WilKam 
Coreatry  waa  tamed  out  of  all  his  employ- 
■cats  by  Bucks  and  lord  Arlington.    Ttrey 
all  joined  to  lessen  the  dnke  of  York's  iote- 
rcst  with  the  king,  lest  he  should  get  Ciaren- 
dsa  raealM.     When  the  dake  recovered  of 
the  amali^pox,  be  gave  in  the  House   of 
Lords,  hit  reasons  for  voting  against  C}nren- 
doQ*a  iBipeacbraent;    because  no  proof' was 
bmHo  of  any  of  the  crimes  laid  to  his  charge. 
Tka  king  was,  on  this  account,  colder  to  tne 
The  inaliciont  insinuations  of  his 
rare  fraitless.    The  Chancellor's 
inanda  were  removed.'' 
I  hare  said  that  the  Life  of  King  James  the 
Second,  in  Macpherson's  Original  Papers, 
&c.  is  there  represented  to  have  been  ei- 
meted  from  the  Memoir^  of  King  James  the 
Second,  written  in  that  prince's  own  hand : 
lor  it  may  possibly  admit  of  question,  whe- 
•  iber  Macpherson  does  or  not  assert  this  of 
ii ;    though  ihere  cannot  be  a  doubt  that 
ha  ioiends   his  readers    should  believe  it. 
'  He   espreases   himself   with    a   generality 
which  well  illostruces  tde  ancient  maxim  of 
ibe  lawyers^  *  dok>sus  versatnr  in  gencra1i< 
<bos/*      In  his  'Advertisement'  he  says, 


*  Mr.   Macpherson  appears  to  have  had 
gicat  3kill  in  die  uat  of  ambiguous  terms.    He 
caododes  bis  Advertisement  jirefixed  to  his 
Oripoal  Papers,  &c.  thus  *'  The  OriginaU  are 
law  m  the  mods  of  the  boc^seller."    It  is  ab- 
sofaitely  impossible  to  determine  with  certainty 
what  originals  be  means.     Mr.  Laing,  in  his 
admirable  Dissertation  on  the  Gaelic  Impos- 
isreof  Macpherson  (it  is  scarcely  possible  too 
higfdy  to  commend  the  sagacity,  the  candonr, 
the  dfbgenoe,  the  foarning  and  the  genuine 
ctoqeenoe  exhibited  in  that  Dissertation)  with 
sfarcwdness  and  with  truth  observes,  (4  Hist,  of 
Scotland,  &e.  49S.)  of  the  bard  «f  Badenoch 
and  bis  eoadjtftor,   ^  Whai  bis  impure  hands 
aie  imposed  on  histonr,  the  ttiisqnotations  and 
ficdons  detedced  in  his  Introduction  to  the 
lUgBory    of   Britain^   and  his    cold   malig- 
lity  towards  the  most  iUastrions  characters, 
Hmdd  teacfa  ns  to  receive  his  Original  Papers 
vidiextfcfiie  tiistmst,  and  we  most  regret  that 
Ae  State  Pftpers  of  the  Stuarts  and  of  William, 
hjvnae  stmoge  fbtabty^  were  reserved  for  the 
tomtbtor  of  Omma  toA  lir  JohP  Dab-ymple.*' 


^'The  extracjto  firora  the  Life  of  Kiug  James 
'  tbe  Second,  were  panly  taken  by  the  late 
Mr.  Thomas  Carte  and  pnrtly  by  the  edkor, 
in  a  journey  he  made  for  that  purpose  to 
France."    In  his  Introduction  be    tells  us 
that  Mr.  Carte  having  obtained  an  order  for 
inspecting  snch  papers  as  lay  open^  in  the 
Scotch  College  at  Paris,  spent  several  monihs 
in  that  place,  making  extracts  and  collecting 
notes.     In  particular  he  made  very  large 
and  SECCurate  extracts  from  the  Life  of  King  . 
James  the  Second,  written  in  that  prince's 
own  band*    He  then  gives  us  to  understand, 
that  Carte'ii  papers  were  placed  in  his  hands, 
and  adds,that  **  when  he  examined  them  with 
precision,  he '  found  that  the  extracts  firom 
the  Life  of  Kin|  James  the  Second^  threw  a 
new  and  strikmg  <  light  on  almost  all  the 
transactions  of  his  brother's  reign.    This  cir- 
cumstance induced  him  to  begin  bis  history 
wirh  the  restoration  of  monarchy,  and  to  sa- 
tisfy himself,  as  yreW  as  to  authenticate  his 
materials  to  the  public,  he  went  to  Paris  to 
make  still  fartlier  discoveries,  and  m  parti- 
^cular  to  make  fresh    extracts  from   King^ 
James's  Memoirs. 
<'  During  his  stay  in  Fratice,  he  not  only  had 
an  opportunity  to  be  satisfied  concerning  the 
faitlifulness  of  Carte's  extract,  but  even  to 
make  many  valuable  additions  of  his  own. 
The  Memoirs  left  by  king  James  in  his  own 
hand,  consist  rather  of  memorandums  made 
for  his  own  use,  when  the  transactions  hap» 
pened,  than  a  regular  narration  of  events. 
He  frequently  lays  down  with  precision,  the 
reasons  which  weiglied  with  himself  in  di-  . 
recting  his  condnct ;    and  upon  the  whole, 
his  papers  form  ver]^  important  materials  for 
the  nistory  of  Britain,  durinit  his  own  tiroei. 
In  Carte's  extracts,  as  well  as  in  those  of  the 
editor,  (he  language  of  king  James  is,  in  a 
great  measure,  preserved.    That  prince  was 
not  an  elegant  writer ;   and  aii  abridgment 
must,  in  its  nature,  be  still  more  stiff  and  dry 
than  an  original.'   Instead,  therefiore,  of  ex- 
X  pecting  entertaining  reflections,  and  a  well 
connected  detail  of  transactions,  the  reader 
mu^  content  himself  with  an  unadorned 
narrative  of  such  facrs  as  were  the  secret,  and 
hitherto  unknown,  springs  of  the  great  events 
of  the  times. 
"  But  if  the  Memoirs  of  king  James  canot  raise 
their  author  to  the  rank  of  a  fine  writer,  thev 
certainly  do  him  credit  as  a  man.    There  is 
an  air  of  veracitv  in  all  the  accounts  given 
by  that  prince,  tnat  is  much  more  valuable 
to  an  intelligent  reader,  than  die  choicest 
flowers  of  rhetoric  and  best  turned  periods. 
Indeed,  the  manner  in  which  the  papers, 
called  his  Memoirs,  were  written,  predudes 
every  sospipion  of  unfaithfulneta'  on  his  sidau 

His  notes  were  generally .  made   upon  the 

— »—  I .       Ill      _      II 

*  These  words  "  lay  open,"  Macpherson 
prints  in  capitals. .  They  may  not  be  u^im* 
portent.  See  the  extract  inserted  belowi  freoi 
Mr.  Foj^t  Letter  to  Mr.  Laing. 
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^  this  extract  it  is  necessary  to  make  an'ob- 

<  servation,  which  applies  to  all  the  rest, 
'both,  of  Carte's  and   Macphirson's,   and' 

*  which  leads  to  the  detection  of  an  impoa- 
' '  tore  of  the  latter^  as  impudent  as  Ossiau 

<  itself.    The  extracts  are  evidently  made, 

*  not  from  a  journal,  but  from  a  narrative  ; 

*  and  X  have  now  ascertained  beyond  all 
'  doubt,  that  there  were  in  the  Scotch  Col* 
'  lege  two    distinct    manuscripts,   one    in 

*  James's  own  hand,  consi&ting  of  papers  of 
'  different  sizes  bound  up  together,  the  other 

*  a  sort  of  historical  narrative,    compiled 

*  from  the  former.  The  narrative  was  said 
'  to  nave  been ,  revised  and  corrected,  as' 

*  to  style,  by  Dryden*  the  poet,  (meaning 

*  probably  Charles  Dryden,  the  great  poet's 

*  son,)  and  it  was  not  known  in  the  college 

<  whether  it  was  drawn  «p  in  James's  life,  or 

*  by  the  direction  of  his  son,  the  Pretender. 

*  I  doubt  whether  Carte  ever  saw  the  origi- 
'  nal  journal ;  but  I  Jeam,  from  undoubted 

*  authority,  that  Macpherson  never  did^  and 
'  yet  to  read  his  Preface,  page  6  and  T, 
'  (which  pray  advert  to,)  one  would  have 
'  supposed,  not  only  that  he  had  inspected  it 
'  accurately,  but  that  all  his  extracts  at  least, 
'  if  not  Carte's  also,  were  taken  from  it. 
'  Macpherson's  impudence  in  attempting 
'  SQch  an  imposition,  at  a  time  when  aunoeC: 

*  any  man  could  have  detected  him,  would 

*  have  been  in  another  man,  incredible^  if 

*  the  internal  evidence  of  the  extracts  them* 

*  selvcsji  against  him  were  not  corroborated 

*  by  the  testimony  of  the'  principal  persona 
'  of  the  College.    And  this  leads  me  to  e 

*  point  of  more  importance  to  me.  Prin* 
'  cipal  Gordon  thought,  when  I  saw  him  at 
'  Paris,  in  October  1809,  that  all  the  papert 
'  were  lost.    I  now  hear  from  a  well-inlormed 

*  person,  that  the  most  material,  viz.  those 

*  written  iti  James's  own  handpwriting,  were 
^  indeed  lost,  and  in  the  wa^  mentioned  by. 

*  Gordon,  but  that  the  Narrative,  from  whicli 
^  only  Macpherson   made  his  extracts,  is 

<  still  existing,  and  that  Mr.  Alexander  Ca^ 

<  meron,  Blackfriars  Wynd,  Edinburgh,  ei- 

*  ther  has  it  himself,  or  knows  w^ere  it  is  to 
'  be  found.' 

^*  The  above  infonuation  was  correct  There 
is  strong  presumptive  evidence,  that  the 
manuscripu  of  king  James  the  Second  w^ re 
destroyed ;  but  the  Narrative,  as  described, 
was  then,  and  is  now,  in  the  hands  of  Dr. 
Cameron,  Itoman  Catholic  bishop  in  Edin- 
burgh. It  could  not  be  in  the  possession  of 
a  person  who  is  better  qualified  to  judge  of 
its  merits,  and  on  whose  fidelity,  should  he 
be  induced  to  print  it,  the  public  might  more 
implicitly  rely.    I  am  indebted  to  bis  accu- 


spot ;  and  always  before  there- was  any  ne- 
cessity to  palliate  the  circumstances  of  the 
transactions  related.  Besides,  be  was  not 
of  a  complexion  to  misrepresent.  He  af- 
fected to  guide  liimself  by  principle  in  all  his 
actions ;  and  to  deem  the  slightest  deviation 
from  truth  a  crime.  In  his  opinions  he  is 
frequently  wrong,  but  very  seldom  in  any 
fact  that  fell  within  his  own  immediate 
knowledge." 

Here  we  may  observe  that  sometimes  the  ap- 
pellation Life,  and  sometimes  the  appella- 
tion Memoirt,  is  employed  to  denote  papers 
in  king  James's  own  writing,  and  as  the  two 
appellations  are  not  uncommonly  used  in 
the  same  sense,  it  is  natural  to  conclude  that 
Macpherson  used  them  both  as  synonymous 
terms,  to  denote  one  and  the  same  collection 
of  papers :  yet  it  is  not  improbable,  that  he 
designedly  used  the  two  words  on  account  of 
their  applicability  to  two  different  collec- 
tions. We  learn  from  bishop  Burnet  (1 
Hist,  of  his  own  Times,  168  fol.  ed.  of  1724) 
that  James  kept  a  constant  journal  of  all 
that  passed,  of  which  he  shewed  the  bishop 
a  great  deal.  The  papers  from  which  Mac- 
pherson extracted,  might,  according  to  his 
account  of  them,  be  reasonably  inferred  to 
be  this  journal :  "  They  consist  rather  of 
memorandums  made  for  his  own  use,  when 
the  transactions  happened,  than  a  regular 
narration  of  events.''  **  His  notes  were 
generally  made  upon  the  spot,  and  always 
before  there  was  any  necessity  to  palliate 
the  circumstances  of  the  transactions  relat- 
ed." But  the  internal  evidence  very  little 
agrees  with  this  character.  Let  us  select  a 
few  instances.  Kine  James  writing  a  jour- 
nal at  Uie  time,  woiud  not  in  1661  speak  of 
a  woman  under  a  title  which  she  did  not  ob- 
tain till  nine  years  afterwards,  (see  1  Macph. 
Orig.  Pap.  20) :  nor  would  he  in  1662  men- 
tion that  persons  then  taken  up  were  con* 
fined  till  1667,  (seel Macph.  Orig. Pap.  21): 
nor  insert  Bristol's  attack  on  Clarendon  (the 
supposed  journalist's  father-in-law)  among 
the  occurrences  of  1^65,  when  it  is  notori- 
ous, and  proved  by  the  Journals  of  the  House 
of  Lords,  that  it  took  place  in  1663,  (see  1 
Macph.  Orig.Pap.  35).  For  on^  of  these  an* 
ticipations,  and  of  another  which  occurs  in 
p.  21,  Macpherson  accounts,  veryunsatis- 
xactorily,  by  gratuitously  supposmg  those 
particular  paragraphs  to  have  oeen  written 
out  of  the  order  in  which  he  publishes  them. 
This  is  sufficient  presumptive  evidence  to 
prove  that  Maiipherson's  extracts  were  not 
made  from  an  original  journal,  and  that  he 
must  at  the  time  luve  known  this  to  be  the 
Act.  But  the  matter  seems  to  be  put  out  of 
all  doubt,  by  the  following  interesting  pa^ 
sage  from  lord  Holland's  Address  to  the 
Reader,  prefixed  to  Mr.  Fox's  History  of 
the  early  part  of  the  Reign  of  James  the 
Second: 

^  <  With  respect  to  Carte's  extract,  I  have  no 
'doebi  bat  it  it  faithfully  copied j  baton 


*  ''  It  is  the  opinion  of  the  present  possessor 
of  the  narrative,  that  it  was  compiled  from  the 
original  documents  by  Thomas  Innes,  one  of 
the  Superiors  of  the  College,  and  author  of  e 
work  entitled,  *  A  Critical  Essay  on  the  aik- 
dent  Jobabitanti  of  Scotland/  ^ 
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mj  mad  frieodahip,  for  some  additiofial  in« 
fofnatioo  respectiag  the  nuinncr  in  which 
t^  BADUScriptd  of  the  Scotch  College  were 
Idrt.  As  the  fiicts  are  in  themselves  curioiu, 
I  iaj  before  the  reader  his  succinct  and  in- 
teresdsg  relation  of  them,  cootaiaed  in  a 
ktter  to  mcy  dated  Edinburgh,  March  %, 
1808. 

Before  lord  Gower,  the  British  embassador, 
left  Paris,  in  the  beginnidg  of  .the  French 
Bevoiiuion,  be  wrote  to  principal  Gordon, 
and  offered  to  take  eharge  of  those  valnahle 
papers,  (kmm  James's  Manoscripts,  &c.) 
sod  deposit  uem  in  some  place  of  safety  in 
firitaiD.  I  know  not  what  answer  was  re- 
tanwd,  bat  nothing  was  done.  Not  long 
thereafter,  the  Principal  came  to  England, 
and  the  care  of  ever?  thine  devoived  on  Mr. 
A.  Inoes,  the  only  British  subject  who  re- 
mained in  it.  About  the  same  time,  Mr. 
Stapletoo,  then  President  of  the  English 
College  of  St.  Omer,  afterwards  Bishop  in 
Englaad,  went  to  Paris,  previously  to  his 
redring  from  France,  and  Mr.  Innes,  who 
had  resolved  not  to  abandon  his  post,  con- 
salted  with  bim  about  the  means  of  pre- 
serving the  Manuscripts.  Mr.  Stapleton 
thought,  if  he  had  them  at  St.  Omer,  he 
could,  with  small  risk,  convey-  them  to 
England.  .It  was  therefore  resolved,  that 
they  should  be  carefully  packed  qp,  ad- 
dr^sed  to  a  Frenchman,  a  confidential 
friend  of  Mr.  Stapleton,  and  remitted 
bj  some  public  carriage.  Some  other 
things  were  put  up  with  the  Manuscripts. 
The  whole  arrived  without  any  accident, 
and  was  laid  in  a  cellar.  But  the  patriot- 
isiD  of  the  Frenchman  becoming  suspicious, 
perbaps  on  account  of  his  connection  with 
the  English  College,  he  was  put  in  prison  : 
and  his  wife  apprehensive  of  the  conse- 

Sences  of  being  found  to  bi^ve  English 
aouscripts,  ricblj  bound  and  ornamented 
with  royal  arms,  m  her  house,  cut  off  the 
boards,  and  destroyed  them.  The  Manu- 
scripts thus  dis6gured,  and  more  easily 
huddled  up  in  any  sort  of  bundle,  were 
secretly  carried,  with  papers  belonging  to 
the  Frenchman^  himself,  to  his  country- 
boose,  and  Iwried  in  the  garden.  They 
were  not,  however,  permitted  to  remain 
loiK  there;  the  lady's  fears  increased,  and 
dieManuBcripts  were  taken  up  and  reduced 
to  ashes. 

This  is  the  imbstance  of  the  account  given 
to  Mr.  Innes,  and  reported  b^  him  to  me 
in  Jane,  180S,  in  Pans.  I  desired  it  might 
be  authenticated  by  a  proce^^ferhaU,  A 
letter  was  therefore  written  to  St;  Omer, 
either  by  Mr.  Innes,  or  by  Mr.  .Clct^hom, 
a  lay  gentleman,  who  had  resided  in  the 
Engush  College  of  St  Omer,  and  was  per- 
sooaiiy  acqoamted  with  the  Frenchman, 
and  happened  to  be  at  Paris  at  this  time. 
The  answer  given  to  this  letter  was,  that 
ihe  good  man,  under  the  pressure  of  old 
^  sod  other  infirmities,  was  aUratd  by 


*.  the  proposal  of  a  discussion  and  invcstiga* 
'  rion,   which  revived  in  his  memory  past 

*  sufferings,  and  might,  perhaps,  lead  to  a 

*  renewal  of  them.     Any  further   corres- 

*  pondence  upon  the  sutject  seemed  useless, 

*  especially  as  I  instructed  Mr.  Innes  to  go 
'  to  St.  Omer,  and  clear  up  every  doubt,  m 

<  a  formal  and  legal  manner,   that    some 

*  authentic  document  might  be  handed 
'  down  to  posterity  concerning  those  valu- 

<  able   Manuscripts.      I   did    not  foresee 

*  that  war  was  to  be  kindled  up  anew,  or 

*  that  my  friend  Mr.  Innes  was  to  die  so 

*  soon.' 

^  *  Mr.  Cleghom,  whom  I  mentioned  above, 
'  is  at  present  at  the  CathoUc  seminary  of 

<  Old-Hall  Green,  Puckeridge,  Hertfordshire. 

*  He^can  probably  name  another  gentleman 

*  who  saw  the  Manuscripts  at  St.  Omer,  and 

*  saved  some  small  things,  (but  unconnected 

*  with  the  Manuscripts,)  which  he  carried 

*  away  in  his  pocket,  and  has  still  in  his 
'possession. 

**  *  I  need  not  trouble  your  lordship  with  my 
'  reflections  upon  this  relation ;  but  I  ought 

*  not  to  omit  that  I  was  told,  sometimies, 

*  that  all  the  Manuscripts,  as  well  as  their 
'  boards,    were    consumed  by  fire  in    tha 

*  cellar  in  which  they  had<l>een  deposited 

*  upon  their  arrival  at  St.  Omtr.' 

'^  The  gentleman  alluded  to  in  the  latter  part 
of  the  above  letter,  is  Mr.  Mos^n,  worn 
whom  Mr.  Butler  of  Lincoln's  Inn  very 
kindly  procured' a  statement  of  the  particu- 
lars relating  to  this  subject,  in  the  year  1804, 
and  transmitted  it  to  Mr.  Fox.  it  contains 
in  substance,  though  with  some  additional 
circumstances,  and  slight  variations,  the 
same  account  as  Mr.  Cameron's,  up  to  the 
period  of  the  writer's  leaving  St.  Omer, 
which  was  previous  to  the  imprisonment  of 
the  Frenchman.* 

'<  Mr.  Fox,  in  a  letter  to  Mr.  Laing,  remarks, 
that,  *  to  know  that  h  paper  is  lost,  is  next 

*  best  to  getting  a  sight  of  it,  and  in  some 
'  instances  nearly  as  good/  So  many  ru- 
mours have  been  circulated,  and  so  many 
misapprehensions  have  prevailed,  respecting 
the  contents  and  the  fate  of  the  Manusbripts 
formerly  deposited  in  the  Scotch  College  at 
Paris,  that  it  is  hoped  the  above  account, 
the  result  of  the  historian's  researches,  will 
not  be  deemed  out  of  its  place  in  a  pre&ce 
to  a  history  of  tlie  times  to  which  those 
Manuscripts  relateH.". 

Macpherson  does  not  distinguish  with  sufficient 
predsioH  which  are  his  extracts  and  which 
Carte's.  He  tells  us  that  in  Carte's  extracts, 
as  weU  as  bis  own,  the  language  of  king 
James    is   in  a  great  measure  prcservecC 

*  «  Mr.  M<»tyn's  letter  to  Mr.  Butler  was 
published  in  one  of  the  Maga^nes,  it  would 
therefore  be  superfioous  to  reprint  it.  Tha 
name  of  the  Frenchman  was  Mr.  Charpentier, 
and  his  country-housa  was  at  St.  MoiMlin, 
near  St.  Omar,".  ... 
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This  ifl  Dot  ^oough.  If  it  w«re  «tMigo0d  that 
they  shookl  be  received  with  the  authority 
of  original  doeumenc»,  not  it  word  shoald 
heve  beea  akered ;  wbat  Macphenon  says 
teems  to  imply  that  both  Carte  and  himself 
abridged,  which  putt  an  end  to  originality, 
and  very  miicli  weakens  authority.  In  the 
Life  of  king  James  the  Second  written 
by  bih>telf»  parU  of  nany  adjoiniog  *  tx^ 
*  Cfacti^  as  they  are  cailed,  hare  an  appear- 
aiiee  of  beiof  two  abridgiemeati  of  the  same 
matter. 

Louis  XIVy  after  mentioning  the  latrigaes 
which  followed  the  peace  of  Breda,  thus 
intMKbces  the  iall  of  Clareadoo  ;  hi&  refill 
tioDS  on  which  are  verjr  cbaracteristical, 

^  Aiasi  je  cros  ()a*il  seroit  boo  de  lui  envoyer 
Euvign ji  poer  fitire,  on  qu*il  se  d^cUrftc  -ea 
m^  ra?ear,  uu  que  du  moins  il  doneurit 
actttrti  comoAc  A  sembloit  natarellemenc 
devoir  faiie,  vo  les  fSkheuees  nouveam^  qui 
reoaiisoieDi  k  tottte  beure  dans  sen  Etat. 
*  Car  U  venoit  eacore  toot  noaveUement 
d'toe  £nc€  k  bannir  son  chancelier  de  ses 
c6Meib;  et  bien  qn'il  fi^t  nrni  qae  ce  minis- 
tK,  pour  aroir  youki  prendre  trop  d'^l^viiti- 
on,  se  (ikt  de  hii-meate  attir^  beaucoop  d^envie, 
ii  y  a  poartAfit  lieu  de  peneer  que  la  mau- 
Taise  Toloai^  des  Aoglais  ae  se  bonioic  pas 
toot-ar-fiiit  ^  sa  persoane,  puisque  ni  son 
•ntite  d^possessba,  ni  son  exil  voionfeaire, 
ae  teeat  pas  suffisans  pour  les  contentery 
aiais  qa*ib  voolurent  lui  faire  son  proems  lur 
des  crtmes  qui  semUeieet  lui  ^tre  oommans 
avee  sea  maisre. 

^IVoa  si  notable  ^v^ement,  les  miaistres 
des  fois  pawveaC  apprendre  k  ntod^rer  leur 
ambitaaa^parce  que,  plus  ils  s'^l^vent  aodes- 
sus  de  letir  sphere,  plas  ils  sont  en  p^ii  de 
ftoa>b€r.  Mau  les  rois  peuvent  apprendre 
aossi  ik  ne  pas  laisser  trop  agraadir  leurs 
creatures,  parce  qo'ii  arrive  presque  tou- 
jottffs  qa'  apr^  les-  avoir  ^vees  avec  em'^ 
portenseaty  ils  soac  ebhg^  de  les  abandonoer 
av«c  foiblesse,  on  de  les  soalenir  avee  peine; 

'    aar  pear  I'oniinatre  ce  ne   soat  pas  des 

,  princes  Art  autoris^  ou  fort  habiles,  qui 
sottfteat  cea  monstmenses  ^l^vations."  G^u- 
vies  de  Loab  XIV,  vol.  2,  p.  815. 

Buaie,  in  his  aocouat  of  Clareadon's  fiiU,  follows 
Bornct.  Oa  his  diaracter  he  bestows  pro- 
fuse and  anquabfied  praise.  The  Histoid  of 
the  Rebellion,  be  says,  ^  except  Whitiock's 
Memorials,  is  the  aieet  candid  account  of 
those  times,  composed  by  any  coatemporary 
author  ^*    No    very   Miaitc    comaseada- 

>.  tkm.  Waipole'e  criticisaDi  is  more  precise. 
After  ascribing  to  Clareadon  **  almost  every 

*   virtae  of  a  minister,"   he  says,    '*  As   an 

.  bfslofiaD  he  seems  more  exceptionable.  His 
msijescy  and  eloqoenee,  his  pa^er  of  paiating 

'  afaaraeters^  hie  knowledge  of  his  subject, 
raak  him  in  the  first  claw  of  wciters-^yet  he 
has  both  great  and  little  faolts.  Of  the  lat- 
ttr,  his  stories  of  ghoste  and  omens  are  not 
to  be  deteded,  by  sop  posing  he  did  not  be- 
lieve them  himself:  there  ovi  ba  no  other 


IL  laaS'l^Ptoeetdiiipt^aimi        [SO* 

reason  for  inscning  them ;  nor  ia  thete  any 
medium  between  believing  and  laogbing  at 
them.  Perhaps  even  his  favourite  character 
of  lord  Falkland  takes  too  considerable  a 
share  in  the  history.  One  loves  indeed  the 
heart  that  believed,  till  he  made  his  friend 
the  hero  of  his  epic.  His  capiul  fisalt  is, 
his  whole  work  being  a  laboored  justifica- 
tiaa  of  king  Chftrles.  No  man  ever  ddiverJ 
ed  so  roach  tmth  with  so  little  sincerity.  If 
he  relates  faults,  some  palliating  epithet  al- 
ways slides  ia :  and  ha  has  the  art  of  beeak- 
iag  his  darkest  shades  with  gleams  of  light 
that  take  off  all  impression  of  horror.  One 
may  pronounce  on  my  loid  Clarciidoa,  in 
his  double  capacity  of  statesamn  and  histo- 
rian, that  he  acted  for  liberty,  but  wrote  for 
prerogative."] 

X  HE  earl  of  Bristol  haiving  been  opposed  by 
the  asri  of  Clarendon  in  the  designs  which  ba 
had  formed  in  &vonr  of  the  papists,  resolved  to 
take  all  methods  to -ruin  lues;  not  contented 
therefore  with  endeavomring  to  deprive  him  of 
the  king's  favour,  he  forms  Artides  of  Higb- 
Treasoa  and  other  Misdemeanors  against  mm, 
which  he  shewed  to  the  king ;  mid  Uiough  the 
kingwoald  have  dissuaded  £m  from  it,  yet  the 
next  day  he  carried  the  Charge  to  the  Hotise 
of  Lor^  which  was  as  follows : 

Articles  of  Higb>Treason,  and  other  Heinoaa 
MisHeraeanojs,  exhibited  against  Edward 
£ari  of  Claebkoov,  Lord  High-Chan- 
cellor of  England,  in  the  House  of  Lords; 
on  the  10th  of  July,  1663.  By  the  Earl  of 
Bristol.* 

^  That  being  in  a  place  of  highest  Irost  and 
confidence  with  his  majesty,  and  having  aito- 

■         ■         > 

*  See  the  preceding  Case  aud  tlie  notes. 
See,  too,  his  Speech  in  favoar  of  lord  Strafford, 
9  Cobb.  Pari.  Hist.  750,  and  his  Case  upon  the 
Ifnpeacbment  shortly  after  preferred  against 
himself,  vol.  4,  p.  133,  of  this  Collection,  where 
is  iofierted  a  chaacter  given  of  him  fay  Lord 
Clarendon;  who,  when  m.  banishment,  com- 
posed another  very  copious  and  able  aooonnt 
of  him,  which  is  printed  ia  the  Appendix  to 
the  3rd  volume  or  Clavendaa's  State  Papers. 
He  thus  concludes  it : 

<*  I  did  not  intend  to  have  reflected  upon  so 
many  particulars,  arocb  less  to  have  taken  any 
survey  of  the  active  life  of  this  very  consider- 
able  person ;  but  it  was  hardly  possible  t6 
give  any  lively  description  of  his  nature  and 
humour,  or  any  character  even  of  his  person 
and  composition,  without  reprcseating  sonw  in- 
stances of  particular  actions;  whieh,  being  so 
contradictory  to  themselves  and  so  diftrent 
froCn  the  same  effects  which  the  same  cauaea 
naiu rally  produce  in  other  men,  can  only  qua- 
lify a  man  to  make  a  conjecture  what  his  true 
constitution  nnd  nature  was,  and  at  best  it  will 
be  but  a  conjecrure,  since  it  is  not  possible  to 
make  a  prwiiive  conclusion  or  dedoetion  frtmi 
the  whole  or  any  part  of  it,  but  that  anodier 
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incd  a  wpreine  directioi^  in  all  his  majesty's 
a&iny  both  at  home  and  abroad,  hath 
wkkedijand  maliciously,  and  with  a  traitorous 
xaccnt  to  draw  scandal  and  contempt  upon  his 
is^esty's  person,  and  to  alienate  frooi  him  tlie 
aftctioAs  of  his  auhjects,  abused,  the  soid  trust 
ia  BSOoerfollowiDgy  viz. 


coodusion  may  be  as  reasonably  made  from 
•we  other  action  and  discovery.     It  is  pity 
dnt  bis  whole  life  should  not  be  exactly  and 
caf^liiliy  written,  and  it  would  be  as   much 
pity  that  any  body  else  should  do.  it  but  himself, 
wiw  could  only  do  it  to  the  life,  and  make  the 
tnMSt    description    of  ail    his   faculties,  and 
psiaiona  and  appetites,  and  the  fall  operation 
ofcfaeni;   and  be  would  do  it  with  as  much 
ugjeoBit}  and  integrity  ns  any  man  could  do^ 
aiid  expose  himself  as  much  to  the  censure  and 
reproach  of  other  men,  as  the  malice  of  his 
ireatest  enemy  could  do;  for  in  truth  he  does 
bdiere  many  uf  those  particular  actions,  which 
srrere  and  rigid  men  do  look  upon  as  disfignr- 
B^  of  the  other  beautiful  part  of  lus  life,  to 
be  great  lustre  and  ornament  to  it ;  and  would' 
latlMr  expose  it  nakedly  to  have  the  indiscre- 
tioo  and    unwarrantable  part  of  it  censured, 
tkan  that  tlie  fancy  and  high  projection  should 
W  concealed,  it  being  an   infirmity  that  he 
wnoid  not   part  with,  to  believe  that  E  very  ill 
thing  subtily  and  warily  designed,  and  well  and 
biarely  executed,  is  much  worthier  of  a  great 
nirit,  than  a  faint  acquiescence  under  any  in- 
ieiidty  merely  to  contain   himself  witJiin  the 
boonds  of  innocence,  and  yet  if  any  man  con- 
dodes  from  hence  that  he  is  of  a  fierce  and 
inpetnoas  disposition,  and  prepared  to  under- 
tike  the  worst  enterprize,  he  will  find  cause- 
tnoogh  to  believe  himself  mistaken,  and  that 
be  ha^  softness  and  tenderness  enougb  about 
kiia  to  restrain  him,  not  only  from  ill,  but  even 
fro  in  unkind  and  ill-nntured  actions.    No  man 
bves  more  passionately  and  violently,  at  least 
laaLes  more  lively  expressions  of  it ;  and  that  his 
haired  and  malice,  which  sometimes  break  out 
from  him  with  great  impetuosity,  as  if  he  would 
flotroy  all  be  dislikes,  is  not  compounded  pro- 
portionable out  of  the  same  fiery  materials, 
appears  in  this,  that  he  would  not  only,  upon 
very  sbost  warning  and  very  easy  address,  trust 
a  man   who  bod  done  him  injury  to  a  very 
ootable  degree,  but  even  such  a  man,  as  he 
himself  bad   provoked    beyond  tiie  common 
bounds  of  ceciinciliation ;  he  doth  not  believe 
that  any  b«dy  he  loves  so  well,*  can  be  unloved 
by  any  body  dse,  and,  that  whatever  prejudice 
is  contracted  against  him,  he  could  remove  it 
if  he  were  hot  admitted  to  conference  with 
them  which  own  it.    No  man  can  judi^e,  hardly 
ggess,  bv  what  he  hath  done  formerly,  what  he 
will  do  m  tlie  time  to  come,  whether  his  virtues 
will  have  the  hetterand  triumph  over  his  vaniues, 
or  whether  thi^  strength  and  vigour  of  his  ambi- 
doa,and  other  exorbitancies,  will  be  able  to  sup- 
prca  and  even  extinguish  bis  better  disposed  in- 
diaations  and  resolutions,  the  succes|  of  whjch 
vill  si  ways  dep^4  upon  circmastances  and  con- 


**  That  he  hath  traitorously  and  maliciously 
endeavoured  to  alienate  the  hearts  of  his  ma- 
jesty's subjects  from  him,  by  words  of  his  own, 
and  by  artificial  insinuations  of  his  creatures 
and  dependences,  that  his  majesty  was  inclined 
to  popery*  and  had  a  design  to  alter  the  re- 
ligion established  in  this  kingdom. 

tingencie8,and  from  somewhat  without,  and  not. 
within  himself.  I  should  not  imagine  that  ever, 
his  activity  will  be  attended  with  success  or  se- 
curity, but  without  doubt,  if  ever  his  reflections 
upon  the  vanity  of  the  world'  dispose  him  to 
contemn  it,  and  to  betake  himself  to  a  contem- 
plation of  God,  and  nature,  or  to  a  strict  and 
severe  devotion,  to  which  Ife  hath  sometimes 
some  temptation,  if  not  inchnscdon ;  or  if  a  sa- 
tiety in  wrestling  and  struggling  in-  th^  world, 
or  a  despair  of  prospering  by  (hose  stragglings, 
shall  prevail  with  him  to,  abatidou  those  con- 
tests, and  retire  at  a  good  distance  from  the 
court  to  his  hooks  and  a  contemplative  life,  he 
may  )ive  to  a  great  ^nd  a  long  age,  and  will  be 
able  to  leave  such  information  and  advertise- 
ments of  all  kinds  to  posterity,  that  he  will  be 
looked  upon  as  a  great  mirror,  by  which  well- 
dbposed  men  may  learn  to  dress  themselves 
in  the  best  ornaments,  and  to  spend  their 
lives  to  the  best  advantage  of  their  country.*' 
3rd  vol.  Clarendon's  State  Papers  Appendix,  p. 
Ixxiii. 

•  «  By  the  stat.  IS  Car.  2>  c.  t.  'f  An  Act 
for  the  safety  and  preservation  of  his  majesty's, 
person  and  government  against  tceasotiable^ 
and  seditious  practices  aQ,d  attemptft^''  §  9.  It 
was  enacted,  *'  That  if  any  person  or  persons 
at  any  Ume  afler  the  94th  day  of  June,  in  the 
year  of  our  Lord  1661,.  during  his  majesty^ 
life,  shall  maliciously  and  advisedly  publish  or 
affirm  the  king  to  be  an  heretic  or  papist,  or 
that  he  endeavours  to  introduce  popery  ;  (2) 
Or  shall  maliciously  and  advisedly,  by  writing, 
prindng,  preaching,  or  pther  speaking,  express, 
publish,  utter  or  dedare  any  words,  sentences, 
or  other  thing  or  things,  to  mcite  or  stir  up  the 
people  to  hatred  or  dislike  of  the  person  of  his 
majesty,  or  the  established  government ;  (3) 
Then  every  such  person  and  persons,  being 
thereof  legally  convicted,  shall  be  disabled  to 
have  or  enjoy,  and  is  hereby  disabled  and  made 
incapable  of  having,  holding,  enjoying,  or  ex-* 
ercising  any  place,  office,  or  promoticMi  eccle- 
siastical, civil  or  military,  or  any  other  employ- 
ment in  Church  or  State,  other  than  that  of  his 
pieerage,  and  shall  likewise  be  Liable  to  such 
further  and  other  punishments  as  by  the  com-, 
mon  laws  or  statutes  of  this  realm  may  be  in- 
flicted in  such  cas£|. " 

No  measures  of  Charles  3  exhibit  his  des- 
picable and  detestable  meanness,  duplicity  and 
want  of  principle,  more  strongly  than  does  the 
whole  tenor  of  his  conduct  respecting  religion 
from  the  beginning  to  the  end  af  his  reign. 
Mr,  Fox  well  says, 

<<  If  any  thing  can  add  to  oqr  disgust  at  th^ 
meanness  with  which  he  solicit^  a  dependence 
opoii  jpswis  the  Uth,  it  is  the  hypocnucalpre-. 
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''That  in  porsaance  of  that  traitoroua  in- 
tent, he  hath  to  several  pertons  of  his  ma- 
iestv*s  Pmy-Council  held  ditcourses  to  this  ef- 


jesty's  rrivy- 
ftct,  vh. 

*<  That  his  majesty  was  dangerdosty  cor- 
rupted in  his  relij^on,  and  inclined  to  popery. 

**  That  persons  of  that  religion  had  sncb  ao- 
cpu,  nnd  such  credit  with  hiaii  that  unless 
there  were  a  careful  eye  had  unto  it,  the  pro* 
testant  religion  would  he  overthrown  io  this 
kingdom  ;  and  in  pursuance  of  the  said  wicked 
and  trtiitorous  intenti  upon  his  majesty's  ad- 
mitting sir  Henry  Beonet  to  he  principal  Secre- 
tary of  State,  in  the  place  of  Mr.  Secretary 
Nicolas,  he  hath  said  these  words,  or  words  to 
this  effect  : 

''  That  his  majesty  had  gi?en  10,000/.  to 
remove  a  zealous  protestant,  that  he  might 
bring  into  that  place  of  high  trust  a  concealed 
papist ;  notwitnstajidiiig  that  the  said  hit  Henry 
Bennet^  is  known  to  have  erer  been,  both  in 

teoce  upon  which  he  was  continually  pressing 
that  monarch.  After  having  passed  a  law, 
making  it  penal  to  affirm,  (what  was  true,)  that 
■  he  was  a  papist,  he  pretenaed,  (which  was  cer- 
tainly not  true,)  to  be  a  2ea2ous  and  bigoted 
pdipist ;  and  the  uneasiness  of  his  conscience 
al  so  long  delaying  a  public  avowal  of  his  con- 
vtffion,  was  more  than  once  urged  by  hhn,  as 
an  argument,  to  increase  the  pension,  and  to 
accelerate  the  assistance  he  was  to  receive  from 
France.  In  a  later  period  of  bis  reign,  when 
his  interest,  as  he  thought,  lay  the  other  way, 
that  he  might  at  once  continue  to  earn  his  wages, 
and  yet  put  off  a  public  conversion,  he  stated 
some  scruples  contracted,  no  doubt,  by  his  af- 
ftction  to  the  protestant  churches,  in  relation 
to  the  popisli  mode  of  giving  the  sacrament ; 
and  pretended  a  wish,  that  the  pope  might  be 
induced  by  Lewis,  to  consider  oi  some  altera* 
ttons  in  tliat  respect,  to  enable  him  to  recon- 
cile himself  to  the  Romait  cborch  with  a  clear 
and  pure  conscience.^ 

Some  most  curious  particulars,   relative  to 
this  part  of  Charles  the  second's  History,  are  to 
he  found  in  the  '*  Pieces  Hiitorlquet  at  the  end 
of  the  (Euvres  de  Louis  XIV/'    Paris  Edition ' 
1806. 

*  Burnet  says ;  **  He  wai  a  proud  man. 
His  parts  were  solid,  but  not  ooick.  He  had 
the  art  of  observing  the  king^s  temper,  and 
managing  it  beyond  all  the  men  of  that  time. 
He  was  believed  a  papist.  He  had  once  pro- 
fessed it :  and  when  he  died,  he  again  recon- 
ciled himself  to  that  church.  Tet  in  the  whole 
course  of  his  ministry,  he  seemed  to  have  made 
it  a  maxim,  that  the  king  ought  to  shew  no 
favour  to  popery,  but  that  all  his  afiairs  would 
be  spoiled  if  ever  he  turned  that  wav ;  which 
made  the  papists  become  his  mortal  enemies 
and  accuse  him  as  an  apostate  and  the  be- 
trayer of  their  interests.  .  His  chief  friend  was 
Charles  Berkeley,  made  earl  of  Falmouth,  who 
without  any  visible  merit,  unless  it  was  the 
managing  the  kinir*s  amours,  was  the  most  ab- 
solute of  dl  the  king^s  favooritea,  and,  which 


bb  profession  and  practice,  oonstant  te  the 
Pfeotestant  Religion.- 

**  That  in  pursuance  of  the  same  traitoroua 
design,  several  near  friends  and  known  depen- 

was  peculiar  to  himself,  be  was  as  much  in  tb* 
duke    of    York's    favour   as   in    the    king's. 
Berkeley  was  generous  in  his  expences  :  and 
it  was  thought,  if  he  had  oiidtved  the  lewdnesa 
of  that  time,  and  ftome  to  a  more  sedate  course' 
of  life,  he  would  have  put  the  king  on  great  awf 
noble  designs.     This  I  should  nave  thuntht' 
more  likely,  if  I  had  not  bad  it  from  the  'duke, 
who  had  so  wrong  a  taste,  that  there  was  reason 
to  suspect  hisjudgment  both  of  men,  and  things. 
Bennet  and  Berkeley  had  the  management 
of  the  mistress.    And  all  the  earl  of  Claren* 
don's  enemies  came  about   them  :  the  chief  of 
whom  were  the  duke  of  Buckingham  and  the* 
earl  of  Bristol.'' 

"  It  is  certain,*  says  Rennet  speaking  of 
th^  Treaty  of  the  Pyrenees,  "  That  the  earl  of 
Bristol,  who  was  the  king's  companion  and 
guide  to  the  place  of  this  Treaty,  and  sir  Han^ 
Bennet  who  was  the  prime  agent  for  the  king, 
did  both  of  them  turn  papists  about  this  time  ;* 
as  if  they  did  ft  upon  a  compact  then  made. 
And  there  is  a  story  to  confirm  all,  which 'I 
have  reason  to  think  true.  Sir  Harry  Bennet 
was  soon  after  seen  to  wait  upon  the  kinf 
from  Mass  ;  at  which  sight  the  lord  Calpeper 
had  so  much  mdrgnation,  that  he  went  up  to 
Bennet,  and  spoke  to  this  effect :  *  I  see  what 
'  you  are  at :  Is  this  the  way  to  bring  our 
'  master  home  to  his  three  kingdoms  ?  Well, 
'sir,  if  ever  you  and  I  live  to  see  England' 

*  together,  I  will  have  your  head,  or  you  shall 

*  have  mine.*  Which  words  struck  such  a 
terror  upon  sir  Harry  Bennet  that  he  never 
dared  to  set  foot  in  England  till  after  the 
death  of  the  lord  Culpeper,  who  met  with  a 
very  abrupt  death  within  few  months  after  the 
king's  return.  When  he  was  taken  out  of  the 
way,  sir  Harry  Bennet  came  to  court,  and  soon 
aroteinto  honours  and  preferments,  and  was  iir 
disguise  a  mere  creature  of  the  papists,  and 
bad  the  dying  courage  to  take  oflf  that  disguise.* 

Of  the  present  matter  he  says  :  **  The  lord 
Chancellor  Clarendon  was  sensible  of  this* 
change  in  his  majesty's  counsels'  and  afifec- 
tion$ ;  and  afterward  took  occasion,  tbua  te 
express  himself  in  a  Petition  and  Address  to 
the  lords  at  the  time  of  his  departing  the 
kingdom,  '  For  more  than  two  years  I  never 
'  knew  any  difference  in  the  councils.— But 
'  fxom  the  thne  Mr.  Secretary  Nicholas  was 
'  removed  from  his  place  there  were  great 
'  alterations  ;  and  whosoe^'er  knew  any  thing 
'  of  the  court-  and  counsels,  knew  well  how 
^  much  my  credit  hath  since  tliat  time  been 
'  diminished.*— Nor  bath  sliere  been  from 
'  that  time  to  this  above  one  or  two  persons 
<  brought  to  the  council,  or  preferred  to  any 
'  considerable  office  in  the  court,  who  have 
'  been  of  my  intimate  acquaintance  or  sespect* 

*  ed  to  have  any  kindness  for  me,  and  moAt  of 
'  them  mo9C  notoriously  known  to  have  been 
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«eiflf  Ittt  hmm  Mid,  ftkMid,  that  were U  not 
fcr  mj  Jord  Chancellor's  »catiding  in  the  cap, 
popfjy  wooJd  be  iatrodaiced  in  tBk  kingdoiny 
«r«otdsto  Ibaftcffiect. 

**  That  ia  panuauce  of  the  afbrasaid  traicor- 
«•  dciigUy  La  bath  noc  only  adriacd  and  per- 
fltaded Che kii^ to  do  sach.iiiingt  contniiyto 
his  evn  leaaons  and  raoluCiont  as  might  cQn- 
iaa  and  increase  the  scandal,  which  he  had 
codeavoared  to  raise  apon  his  majesty  as  albre- 
ssid  q£  his  ftivoiir  to  popery, .  but  more  parti- 
calaci  J  to  allow  his  oaoie  to  be  Msed  to  the  pope 
and  acremi  carding  in  the  solicitation  of  a 
cardinaPs  cap  for  the  lord  Aubigny,  one  of  his 
awn  sabjeds^and  great  Almoner  at  present  to 
his  lojal  consort  the  queen. 

'  very  hwie  my  enemies  and  of  di^erent  judg- 
*  ment  and  nriociples  from  me  both  in  charch 
*aod  slate. — ^Aod  it  was  indeed  from  this 
jaartnre  of  a  popish  prevailing  interest,  that 
the  lord  chancellor  dareadon  began  now  to 
decfiae  in  his  royal  mabiar*s  favc^  and  to 
itand  ready  to  be  given  «p  to  his  enemies,  and 
to  bear  tke  odium  of  every  public  miscarriage 
ar  asisfortune.  Aa4  theretore  in  this  session 
afpnritanaant.  on  Jaly  10,  16d3»  the  earl  of 
Bnstol  esliibitcd  AitioiBS  of  High  Treason  and 
other  heinoBS  misdemeanours  against  Edward 
cari  of  Clarendon,  Lord  High  Chanoelior  of 
Saglaad,  in  the  House  of  Lords." 

Alter  giving    the   Articles,   he   proceeds; 

"  This  Aocusncion  seems  rather  to  have  bean  a 

persooai  qaarrei  than  any  serieos  cooosra  for 

paMictrutli  and  justice.    The  words  that  are 

chaiged  aa  spoiken    by  him,   were  generally 

Ihengbc  CO  have  lieen  the  real  eipressions  or 

fl^ggestione  of  that  great  man,  aad  was  there 

not  a  cnnae  ?  They  auiy  be  taxed  for  an  ind^ 

cent  ficedooiy  but  they  can  be  never  imagined 

to  hnae  proceeded  from  any  araot  of  integrity 

nr  hooonr.    But  indeed  there  seems  a  perverse 

tnra  in  the  articles,  first  to  rapfcseiit  the  lord 

Chaneellor  as  Jealous  of  popery,  and    com- 

piaiaingof  thekiog's  inclination  to  it,  ftiy  taking 

new  asinisCeBB  popishly  alErcted ;  and  yet  alter 

all,  to  make  the  chaaceller  hioMelf  the  in- 

etnonent  of  those  very  dey^na  that  were  laid 

for  popery  and  the  profest  promoter  of  them  ; 

which  the  world  did  not  thee  believe,  and 

postefky  does  less  bdieve."     He  condodes 

thus: 

**  And  so  the  Plot  of  ranoing  down  this 
^eat  man  fell  at  present ;  and  yet  this  early 
step  in  ic  bad  gained  rery  amch  of  the  designed 
sfiect,  which  was  to  make  him  leie  gradoos 
wi^his  royal  matter,  and  le«  respected  in  the 
piAnent ;  and  iem  beloved  by  the  people  ; 
aad  so  by  demes  a  more  easy  prey  when  bis 
eaeaiies  should  again  meet  to  hont  himdown.'' 
lo  the  neat  year,.  1664,  Bennett  was  made 
harsn  and  in  167S  earl  of  Arlington.  He,  was 
4iBeof  the  Cate/,  aad  died  in  1686.  See  the  lai- 
Msehment  against  him  in  the  year  1674,  infra, 
hmoi  appenra  to  have  lost  by  this  attack  on 
43ycndon  whatever  weight  he  f  reviottsly  had. 
■  IB  t!97^ 


**  That  in  pnrseaaoe  of  the  same  wieked  and 
traitorous  design,  he  had  recoinmended  to  be 
employed  to  the  pope  one  of  hit  own  domes- 
tics, Mr.  Rich,  fielding,  a  person  (though  an. 
avowed  papist^  known  to  be  trusted  and  em<» 
ployed  by  him  m  dispatches  and  negociations 
concennng  affairs  of  greatest  oonceransent  ie 
the  nation. 

*<  That^ia  pursuance  of  the  said  traito^oua 
design  he  being  chief  minister  of  sute,  did 
himself  write  by  the  said  Mr.  Rich.  BMliog 
letters  to  several  cardinals,  pressing  them  in 
the  king's  name  to  induce  the  pope  to  coiHer  a 
Cardinal's  capon  the  said  lord  Aubigpiy,  promi- 
sing, in  caie  it  sbouid  he  nttaiaed,  exemption 
to  the  Roman  Catholics  of  England  from  the 
penal  laws  in  force*  against  them  ;  by  which 
address  unto  the  pope  for  that  eodesissticaJ 
dignity  for  one  or  his  majesty's  subjects  and 
domestics,  he  hath,  as  fa^  as  from  one  action 
can  be  inferred,  traitorously  acknowledged  the 
Pope's  ecclesiastical  sovereignty,  contrary  in 
the  known  laws  of  this  kingdom. 

^'  That  in  pnrsaance  of  tlie  sapie  tniitorous 
design,  he  has  caUed  unto  him  several  priests 
aad  Jesuits,  whom  he  knew  to  be  sopenors  of 
orders  here  in  Enghind,  and  desired  them  ta 
write  to  their  generals  at  Rome,  to  give  their 
help  for  the  obtaining  fixMn  the  pope  the  Cai^ 
diofil's  cap  for  the  lord  Aubigny,  as  aforesaid,, 
pffomitiog  great  favour  to  papists  here,  in  case 
It  should  be  effected  for  him. 

<<  That  he  hath  proniiied  to  several  Papifis 
he  would  do  his  enoeavour,  and  said,  he  hoped 
to  compass  the  taking  away  all  penal  laws 
against  them,  which  he  did  in  porsuauce  of  the 
traitorpos design  aforesaid;  to  the  end  th^ 
might  presume  and  grow  vain  npon  his  pation- 
age,  and  by  their  peblishias  their  hopes  of  a  to* 
leration,  increase  the  scandal  endeavoured  by 
him,  aiid  by  his  emitsaries»  to  be  raisod  apon 
his  nuuesty  throqgboat  the  kingdom. 

*'  That  in  pursaaaoe  of  the  same  traitorous 
design,  being  encrusted  with  the  treaty  betwixt 
his  majesty  and  his  royal  consort  the  queen, 'ha 
coaduded  it  upon  articles  scandaioas  and  daa- 
geroas  to  the  Protestant  religion. 

**  That  in  pursuance  of  the  same  traitorous 
design,  he  concluded  the  same  marriage,  and 
brought  the  king  and.  queen  together,  witheet 
any  settled  agreement  in  what  manner  the 
riles  of  marriage  should  be  performed,  whereby 
the  queen  refusing  to  be  married  by  a  Protes 
taut  priest,  io  case  of  her  being  with  child, 
either  the  saccession  sboaid  he  made  uncer- 
tain for  want  of  the  doe  rights  of  matrimony^ 
or  else  his  majesty  to  be  exposed  to  asuspicioa 
of  having  been  married  in  his  own  dommiona 
by  a  Romish  priest,  whereby  all  the  former 
scapdaU  endeavoured  to  be  raised  Bpon  his 
majestr  by  the  said  Earl,  as  to  point  of  Popiery, 
might  oe  confinned  and  heightened. 
-  ^*  That  having  thus  traiUMTonsly  endaaTOored 
to  alienate  the  affecdons  of  his  majesty's  sub- 
jecu  from  him  upon  the  score  of  relimoD,  be 
hath  endeavoured  to  make  use  of  all  the  mali* 
cioM  ioaiidab  and  jealoqtifi|  •wbi^  he  nod  to 
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•missarie*  liad  raised  in  his  majesty's  subjects, 
to  raise  from  them  unto  himself  the  popular 
applause  of  being  the  zealous  upholder  of  the 
'  IProtestant  religion,  and  a  promoter  of  new  se- 
Terities  against  Papists. ' 

'*  That  he  hath  traitorously  endeavoured  to 
alienate  the  affections  of  his  majesty's  subjects 
from  him,  by  venting  in  his  own  discourse,  and 
by  the  speeches  of  his  nearest  relations  and 
emissaries,  opprobrious  scandals  against  his 
majesty's  pers^m  and  course  of  life,  such  as  are 
not  fit  to  be  mentioned,  unless  necessity  in  the 
vray-of  proof  shall  require  it. 

'*  That  he  hath  traitorously  endeavouret^  to 
ilienate  the  a£Fections  of  his  highness  the  duke 
of  York  from  his  majesty,  by  suggesting  unto 
him  jealousies  as  far  as  in  him  lay,  and  publish- 
ii^  abroad  by  his  emissaries,  that  his  majesty 
intended  tp  legitimate  the  duke  of  Monmouth. 

**  That  he  hath  wickedly  and  maliciouUy, 
mtrd  contrary  to  the  duty  of  a  privy  counsellor, 
and  ^contrary  to  the  perpetual  and  most  im- 
portant interest  of  this  nation,  persuaded  his 
majesty,  against  the  advice  of  the  lord  general, 
to  withdraw  the  English  garrisons  out  of  Scot- 
land, and  to  demolish  all  the  forts  built  there, 
«t  «o  vast  a  charge  to  this  kingdom. 

'*  That  his  majesty  having  been  graciously 

1>leased  to  communicate  the  desires  of  the  par- 
iameiit  of  Scotland  ior  the  remove  of  the  said 
-garrisons  to  the  parliament  of  England,  and  to 
ask  their  advice  therein,  the  Bai<l  earl  of  Cla- 
rendon, not  only  persuaded  his  majesty  actu- 
ally to  remove  those  garrisons,  without  expect- 
ing the  advice  of  his  parliament  of  England 
concerning  it,  but  did,  b)h  menaces  of  his  ma- 
jesty's displeasure,  deter  several  members  of 
parliament  from  moving  the  House«  as  they  in- 
•tended,  to  enter  upon  consideration  of  tliat 
matter. 

**  That  he  had  traitorously  and  maliciously 
endeavoured  to  alienate  his  majesty's  aflfections 
and  esteem  from  this  his  parliament,  by  telling 
'  his  majesty  that  there  was  never  so  weak  and 
inconsiderable  a  House  of  Lords,  nor  never  so 
weak  and  so  heady  a  House  of  Commons,  or 
.  words  to  that  efl'ect,  and  particularly,  tliat  it 
wns  better  to  sell  Dunkirk,  than  to  be  at  their 
mercy  for  want  of  money,  or  words  to  that  ef- 
fect. 

**  That  he  hath  wickedly  and  maliciously, 
contrary  to  liis  duty  of  counsellor,  and  to  a 
known  Itiw  made  last  sessions,  by  which  money 
was  given,  and  particularly  applied  for  the 
maintaining  of  Dunkirk,  advised  and  effected 
Che  sale  of  the  tame  to  tlie  French  king. 

*'  That  ho  hath,  contrary  to  law,  enriched 
himself  and  his  treasures  by  the  sale  of  offices. 
**  That  contrary  to  his  duty  he  hath  wicked- 
ly and  corruptly  convertecf  to  bis  own  use, 
frent  and  vast  sums  of  public  money  raised  in 
reland  by  way  of  subsidy,  private  and  public 
benevolences,  and  otherwise,  given  and  intend- 
ed to  defray  the  chaige  of  governmeiit  in  that 
kingdom.  By  which  means  a  supemomerahy 
and  disaffieclttd  army  hath  been  kept  ap  there, 
$ot  want  of  iaoi\ey  to  pa^  theqn  00^  Mcs^ioDed 


it  seems  to  be  because  of  tbe  late  and  present 
distempers  of  that  kingdom.  • 

'*  That  having  arrogated  to  himself  a. su- 
preme direction  of  ail  his  majesty's  affairs,  he- 
hath,  witii  a  malicii^Qs  and  corrupft  intention, 
prevailed  to  have  his  majesty's  customs  farmed 
at  a  far  lower  rate  than  others  do  offer,  and 
tliat  by  persons,  with  some  of  wliom  he  goes  a 
share,  in  that  and  other  parts  of  money  result- 
ing from  his  majesty's  revenue. 

July  10,  166S.  Bristol." 

The  Earl  of  Bristol  having  exhibited  against 
the  Lord  Chancellor,  Articles  of  Iligh- 
1  reason,  apd  other  Misdemeanors,  this 
Order  was  made  by  the  House  of  Peers: 

Die  Veneris,  July  10, 1663.  "  Ordered,  by 
the  Lords  spiritual  and  temporal  in  parliament 
assembled.  That  a  copy  of  the  Articles  or 
Charge  of  High  Treason  exhibited  this  day  by 
the  earl  of  Dristtjl,  against  the  Lord  Chancel- 
lor, be  delivered  to  the  Lord  Chief  Justice  ; 
who  with  all  the  rest  of  the.Judges  are  to  con- 
sider whether  the  'said  Charge  hath  been 
brought  in  regularly  and  legally,  and  whether  ie 
may  be  proceeded  in,  and  how,  whether  there 
be  any  Treason  in  it  or  no,  and  make  report 
thereof  to  this  House  on  Monday  next  if  they 
can,  or  else  as  soon  after  as  possibly  they  may. 

Whereupon,  .ail  the  Judges  met  at  Serjeants'* 
Inn  in  Fleet-»treet,  and  my  lord  of  Bristol  re- 
paired to  us  thither,  desiring  to  see  the  Order  ; 
which  being  read,  he  told  us  he  came  out  of 
respect  to  know  of  us  whether  we  were  inform- 
ed how  it  came  into  the  House  of  Peers,  whe- 
ther as  a  Charge  or  not ;  but  one  of  the* 
Judges  who  had  been  present  when  it  was  de- 
livered in,  saying,  '  We  were  tied  up  by  oar 
'  Order,'  his  lord$hip  took  some  exception  at 
the  manner  of  his  expression,  as  if  his  lord- 
ship's address  was  unnecessary  at  that  time, 
and  taking  it  as  a  rebuke  unto  him,  went 
away  f  but  according  to  our  Order,  which  sup- 
posed it  to  be  a  Charge  of  High  Treason,  and 
not  mentioning  Misdemeanor,  we  did  upon 
consideration  unanimously  agree  upon  this 
ensuing  Answer,  which  on  Monday  the  ISth 
of  July,  the  Lord  Chief  Justice  Forster  did  de- 
liver in,  viz. 

*^  We  conceive  that  a  Charge  of  High  Treason 
**  cannot  by  the  laws  and  statutes  of  this  realm 
**  be  oriiriuaUy  exhibited  by  one  peer  against 
**  another  unto  the  House  of  Peers,  and  that 
**  therefore  a  Charge  of  High  Treason  by  the 
*'  earl  of  Bristol  against  the  Lord  Chancellor, 
"  mentioned  in  the  Order  of  Reference  to  ua 
<*  of  the  10th  of  this  instant  July,  bath  not  < 
<<  been  regularly  and  leeally  brotight  in,  4M1  if 
*^  ll^e  matters  alledged  in  the  said  Charge 
*'  were  admitted  to  be  tme,  although  alledgvd 
«  to  be  traitorously  done,  yet  there  is  no  Trea- 
«*  son  in  it  ♦." 

^  See  lord  Hale's  Treatise  on  the  Jurisdic- 
tion of  the  Lords'  House  of  Parliament  (pub- 
lished by  Mr.  Hargrave,  1706),  pp.  04,  95,  awl ' 
Mr.  Uargraye'e  Preface  to  thM  Treatise, 
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Which  Ansfrer  being  giTCn  in,  (he  earl  of 
Bortuit  took  »oiDe  excepitons  at  it,  and  some 
ei  the  Lords  inferred  tbeiice,  that  if  it  were 
ineguiarJjr  lud  illegally  brought  in,  it  was  a  li- 
hd;  bat  we  satisfied  them  that  it  was  not  on- 
dcr  oonsidemtion  of  us,  whether  it  cume  in  as 
aa  lolbnnatiou  or  Charge  ;  our  Order  required 
OS  10  give  Answer  to  it  as  a  Charge.  2dly.  We 
M  not  meddie  with  an/  thing  coocerping  ac- 
casiiig  him  of  Misdemeanor,  for  our  Older 
Beached  only  to  Treason.  3dly.  It  did  not  follow 
thai  if  tliis  Charge  were  irregtUar  or  illegal, 
that  therefore  it  was  crioiinal :  There  nii^lit  be 
precedents  to  give  colour  to  such  kind  of  pro- 
ceedings, fur  which,  tdl  it  be  dt:clared  or. 
koowD,  that 'they  are  illegal,  they  are  tiiular, 
aad  ought  not  to  be  punished. 

But  it  was  much  insisted  on,  That  we  should 
deliver  the  Keosons  of  our  opinions,  lord 
Bristol  and  his  friends  seeming  unsatisfied. 

We  replied.  That  it  was  never  known,  that 
when  the  Jo^tices  to  whom  questions  were  re- 
liefred  from  pmrliainent  had  unanimously  a}(reed 
a  their  Opinions,  that  reasons  were  required 
firom  them.  Yet  noiwitlistanding,  it  being  ihe 
desire  of  ths  Lords,  afler  some  things  premised, 
and  a  desire  that  this  should  not  be  drawn  into 
an  example,  (which  the  Lords  assented  unto,  as 
I  look  it,  for  no  order  was  entered  ctmcerning 
it,  there  being  no  Order,  as  I  think,  for  delivering 
oor  Reasons  entered,  and  it  was  agreed  amongst 
o^  that  no  note  should  be  reduced,  lest  we 
■ogbt  be  reqnired  to  deliver  our  Reasons  in  writ- 
lag;  nor  bad  I  time  to  digest  it  in  writing,  having 
oaiy  Monday  night  afier  conference  with  my 
brethren  to  think  upon  it,)  I  did  on  the  next 
Tcesday,  beii^  the  14th  of  Jply,  deliver  the 
Reaaooa  of  all  the  Judges,  of  their  opinions, 
by  their  consents.  To  the  first  point,  *'  That  a 
Charge  of  High-Treason  canaot  originaUif  be 
eihihited  by  one  Peer  aj^ainst  another  unto  the 
Hoose  of  Peers,"  the  emphasis  of  the  word 
9n^in9lfy  was  shewed.* 

For  first,  an  Indictment .  of  Treason  against 
a  Peer  may  be  removed  op  to  the  Lords  House 
to  be  tried,  as  it  was  in  the  31  lien.  6,  in  the 


<( 


*  Sir  M.  Hale,  mentioning  this  case*  saysi 
By  the  statute   1  Hen.  4,  ch.  14,  all  these 
kinds  of  appeals  in  parliament  are  wholly  taken 
a*ay:    And   thefore,  when  the   now  earl  of 
Bristol,    prepared  Articles    of   High-Treason 
•g^nst  th^  earl  of  Clarendon,  upon  a  refer- 
ence to  all   the  judges,  and  upon  great  con- 
sderation,  the  judges  uuSl  -voce  returned  their 
opinions  '  That  those  A^licles  were  contrary 
'  to  ibat  statute  ol'the  1  Hen.  4,  and  could  not 
'be  preferred  in  the  Lords'  Uoase  by  the  said 
'  eari,  or  by  any  other  private  person.   But  im- 
pescliflBents  by  the  House  of  Commons  of  High- 
Treasoo  or  oth^r  misdemeanors,  in  the  Lords 
Hottae,  have  been  frequently  in  practice,  not- 
iridtftjuiding  the  statute  of  1  Hen.  4,  and  are 
MJCfaer  within    the  words  nor  intent  of  that 
lOtiite;  for  it  is_  a  presentment  by  the  jnost 
ioleoio  grand  inquest  of  the  whole  kingdom/* 
Pf.  of  the  Cr.  vol.  2,  ch.  20,  p.  150. 


earl  of  Devonshire's  Case,  but  a  steward  was 
then  to  be  made. 

Secondly,  If  an  Impeachment  caiue  fVbm 
the  House  of  Commons  unto  the  Lords  House, 
we  (fid  not  take  upon  us  the  consideration; 
whether  this  could  be  proceeded  in  or>not,  for 
it  was  not  the  case  to  which  we  were  required 
to  give  Answer.    . 

We  replied,  Upon  the  Statute  1  Hen.  4,  c. 
14,  which  recii(?s  the  many  great  inconvenient 
cies  and  mischiefs  by  appeals,  and  providesthat 
all  appeals  of  things  within  the  realm,  shall  be 
tried  and  determined  by  the  good  laws  of  the 
realm  made  and  used  in  the  time  of  the  king's 
noble  progenitors,  and  appcaU  of  things  out  of 
the  realm  before  the  constable  and  marshal: 
But  we  rtlied  upjon  the  clause  ensuing.  And 
thereupon  it  is  accorded  and  ussented,  That 
no  appeals  be  fiom  thencefortli  made,  or  i|i 
any  wise  pursued  in  parliament,  in  time  to 
come.  1  shewed  appeals  in  this  statute,  and 
accusations  by  single  persons,  were  one  and 
tlie  same  thing,  and  that  this  statute  reached  to 
all  appeals,  charges,  accusations  or  impeaclK. 
mcnts  delivered  in,  in  parliament,  whereupon 
the  person  accused  was  to  be  put  to  his  answer, 
and  that  thev  were  hut  several  names  of  the 
same  thing,  I  shewed  first  historically  that  the 
appeals  the  11  R.  2,  *  and  91  R.  2,  were 
hut  accusations  by  those  Lord*  of  felony 
against  the  otiter,  and  diflftrred  from  the  case  of 
the  dukes  of  Hereford  and  Norfolk,  which  Mas 
to  be  tried  as  21  R.  2,  PI.  Cor.  in  Pari.  No.  19, 
is  by  the  course  of  the  civil  law,  and  thereupon 
battle  was  waged.  That  though  it  concerned 
Hen.  4,  in  interest  to  confirm  the  11  R.  2,  and  ' 
repeal  the  21  R.  2,' he  being  appellant  in  the 
former,  yet  he  saw  the  mischief  so  great,  tliat 
he  bimselt-  made  provision  against  them  fur  the 
time  to  come,  and  indeed,  the  mischief  was  so 
great  that  it  ceased  not  after  the  destruction 
of  many  lords  and  families  (there  being  lex  to- 
Honu^n  tliac  21  R.  2,  used  towards  iMvat  of 
those  appellants  in  the  1 1  R.  2,)  rill  it  tumbled 
king  R.  2,  first  out  of  his  throne,  and  then  into 
his  grave. 

That  there  were  but  two  sorts  of  proceedings 
in  capitalibus,  the  suit  of  the  party,  which 
was  called  an  appeal,  or  the  suit  of  the 
king,  who  ought  to  proceed  by  indictment, 
and  so  to  trial  by  virtue  of  Magna  Charta. 
*  Nee  super  eum  ibinius^'  &c.  and  that,  in  an  , 
appeal,  being  the  suit  of^  the  party,  there  was 
no  prerogative  of  appearance,  if  it  were  an 
appeal  at  the  common-law,  10  £dw.  4.  Lord 
Gray's  Case.  Tha^  an  appeal  was  |aken 
in  the  law-books  frequently  for  an  accusation 
by  the  party,  I  cited  Westm.  the  1st,  c.  14, 
where  the  word  appeal  reaches  to  indictment; 
and  9  Coke,  1 19,f  lord  Zancbar's  case,  that 
an  appeal  hath  two  significations,  one  general 
and  frequent  in  our  books  for  accusation,  and 
Stamford,   124,   in  case  of  an   approver,  'the 

*  See  the  Trial  of  Tresilian,  ante,  vol.  1. 
p.  89. 
f  See  vol.  9,  p.  743.  of  this  CoUectioo. 
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folon  after  confeisioit  tMy  appeal,  that  is  (saith 
be)  acCose  others,  coadjutors  with  him  to  do 
the  reloDVi  C>  P.  C.  129,  appellant  cometh 
from  thtf  rreach  wordappeller,  which  signifies  to^ 
nccute,  or  appemch^  aud  1  Co.  last.  sect.  189. 
Appel  signifieth  an  ac9aiation  ;  and  there- 
Me  to  appeal  a  maa  is  as  much  as  to  accuse, 
and  in  ancient  books  he  th»t  doth  appeal  a 
man  is  called  eccusator,  vide  9  Edw.  S,  Arti- 
atii  Cleri,  c.  16.  That  I  knew  no  reason  why 
in  those  tumbling  times  of  R.  %,  (wltich  caused 
this  statute,  for  the  statute-roll  is  *  Coment  ad 

*  auterment  cste  cub  en  temps  la  darrein  roy/ 
R.  tf)  they  should  proceed  by  way  of  appesl, 
but  because  they  were  then  allowed  at  the  suit 
of  the  partv>  to  accnse  any  other  of  treasoD, 
but  at  the  king's  suit  there  ought  to  be  an 
indictment,  and  an  indictment  could  not  be 
found  but  by  jury. 

That  in  all  other  cases,  an  appeal  was  to  be 
brought  by  the  party  concerned,  the  wife  or 
lieir,  or  party  robbed,  &c.  But  in  case  of 
Treason,  any  man  may  appeal  another,  and 
therefore  in  all  reason  it  mast  ^  understood 
of  an  accusation,  and  any  maa  might  ac- 
cuse another  of  Treason  ;  and  if  it  can  be 
proved  by  witnesses,  it  mast  not  be  tried 
oy  battle,  as  other  appeals  may.  I  concluded 
diat  ibe  8  Hen.  6,  No.  SB,  this  statute, 
tha  1  Hen.  4,  c.  14,  is  recited,  and  de- 
aired  it  slioold  be  duly  kept  and  put  in  exe- 
cution;* that  Stamford  f8  and  Coke  PI.  Cor. 
f  1, 183,  agree  that  appeali  of  Higli-Treason, 
were  commoaly  used  to  be  sued  in  parliaments 
till  the  1  Hen.  4,  c.  14.  Since  which  time  thik 
manner  of  appeal  bath  gone  out  of  use ;  and 
I  said,  I  had  searched  many  precedents,  and 
though  of  late  there  may  be  a  precedent  (as  it 
was  of  the  earl  of  Bristol's  father  against  the 
dttke  of  Buckingham,  of  some  kind  of  im- 
peachment) yet  I  did  confidently  believe  there 
was  not  since  that  statute  1  Hen.  4,  c.  14,  any 
•ne  precedent  of  such  an  impeachment  at  the 
party-suit  whereupon  there  was  any  indict- 
ment: In  truth,  in  the  earl  of  firitttol's  case, 
the  Commons  House  did  impeach  the  duke  of 
Treason,  and  so  the  earl  of  bristoPs  impeach- 
ment proceeded  not.  i 

For  th4  second  point,  **  That  there  was  no 
Treason  in  the  charge,  thoogh  tlie  matters  in  it 
sure  alledged  to  be  traitoi»uslydone.''  I  said  we 
bad  perused  each  article  ieriatim,  and  we  had 
found  no  Treason  in  them ;  the  great  chaise, 
which  is  endeavoured  to  be  proved  by  many 

•  particulars,  was.  That  be  did  traitorously  and 
Bialicioasly,  to  bring  the  king  into  contempt,  and 
with  an  intent  to  alien  the  peoples  affections 
from  him,  fay,  &c.  snch  and  such  words,  &c. 

Ai^d  ib  it  runs  on,  That  in  pursuance  of  the 
traitonMia  intent,  &c.  he  did^  &c.  and  that 
ia  farther  parsuance  of  the  said  traitorous  de- 
sign, &c.  And  in  like  manner  was  most  of  the 
articlei  opon  which  tlie  characters  of  treason 
Beeme}  to  be  fixed.  £  said  that  it  is  a  trans- 
cunddiit  misprision  or  offence  to  endeavour  to 
briiULtbe  king  into  contempt,  or  to  endeavour 
to  mveeace  the  people's  a^Rictions  from  bim, 


botyetitwasnottnason.  This  statute,  13  Car. 
i  C.  1.  makes  treason  during  the  king's  lifos 
but  if  a  man  calb  the  king  Hesetic,  or  Papist, 
or  that  he  endeavours  to  introduce  Popery^ 
(which  is  more  in  eipress  terms  than  the  arti* 
de  of  that  kind  insinuates)  or  by  words,  preach* 
ing,  prayer,  to  stir  up  the  people  to  hatred  or 
didike  of  the  person  of  hu  majesty,  or  the  esta« 
blished  government ;  the  penalty  is  only  dis- 
ability to  enjoy  anv  place  ecclesiastical,  civil, 
or  military,  and  subject  to  such  penalties  as  by 
the  common  law  or  statute  of  this  realm  mmy 
be  inflicted  in  such  case,  (which  is  fine  and 
ransom,  with  imprisonment)  and  it  limits  » 
time  and  manner  of  prosecution. 

There  was  an  objection  made  yesterday  npon 
the  95  £.  3.  That  this  being  in  parliament,  the 
king  and  parliament  had  power  to  declare  trea- 
son, and  then  we  ou^ht  to  have  delivered  out 
opinions  with  a  qualification,  unless  it  be  de* 
clared  treason  by  parliament  where  this  charge 
is  depending ;  to  this  I  answered. 

1.  It  is  not  treason  in  pr<eseatt,  and  if  such 
a  declaration  should  be,  noa  cotutatf  whether 
it  would  relate  to  tlie  time  past. 

3.  That  I  conceived  IKiat  the  eUtute  as 
touching  that  declaratory  power,  eitended  but 
to  such  cases  as  were  clearly  felony,  as  single 
acts,  if  not  treason,  (the  words  being)  whether 
it  be  treason  or  other  felony  ;  but  in  respect  of 
the  doubts  of  escheats,  which,  if  treason,  be* 
longed  to  the  king;  if  felony,  to  the  loitis  of 
the  fee,  it  was  lefi:  to  the  parliament.  I  did 
not  say  we  resolved  the  point. 

3.  That  adinitting  the  declaratory  power  did 
extend  to  other  cases  than  such  as  were  before 
the  judges,  and  was  not  taken  a^ay  by  1.  Mar. 
cap.  1.  or  any  other  statute,  yet  I  read  my 
lord  Cake's  opinion  at  laiige,  PI.  Cor.  Pol.  39. 
That  this  declaration  most  be  by  the  king, 
lords  and  commons,  not  by  any  two  of  tliem 
alone ;  and  we  were  now  in  a  judicial  way  bfr> 
fore  the  House  of  Peers  only ;  and  I  did  affirm 
as  clear  law,  that  by  this  judicial  way  no  trea- 
sons could  be  declared  nor  adjudged,  but  aa 
were  expressly  within  the  letter  of  the  35  £.  3. 
and  said,  That  statute  25  E.  3.  was  a  second 
Magna  Charta,  and  that  their  ancestors  thoi^bt 
it  their  greatest  security  to  narrow,  and  liot  to 
enlarge  treason,  and  cited  1  H.  4.  cap.  10.  to 
which  in  the  parliament-roll  Rot.  No.  If.  ia 
added  (it  coming  of  the  kio^s  firee  grace)  that 
the  lords  did  moch  rejoice  and  humbly  thank 
the  king ;  and  1  read  the  statute  1.  M.  cap.  1^. 

That  the  now  earl  of  Bristol  in  my  lord  of 
Straiford's  Case,  was  the  great  asserter  of  the 
la#^^ainst  constructive  and  accumulative  trea« 
S09,  which,  if  admitted,  their  lordships  could 
better  suggest  unto  themselves,  than  I  express, 
hdw  great  a  door  they  would  set  open  to  other 
inconveniencies  and  mischiefs  to  the  peerage.  . 

'  *  As  to  Treason  at  Common  Law  declarant 
ble  by  Parhament,  though  not  within  95  Edw, 

3,  See  the  note  to  Lord  Capel's  case,  anUt  vol, 

4,  p.  19, 13,  and  the  case  of  the  £ail  of  XHnb^ 
A.  D.  1678 ;  in^. 
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I  coodsded  witii  reading  tbe  Act,  14  Car.  f . 
lor  t^Tcning  tbe  attainder  of  the  earl  of  Straf- 
Ibfd ;  the  first  put  wbereaf  I  re^d  to  them, 
vfaeraia  is  expressed,  That  ihey,  who  con* 
teBDCd  liini,  did  puiposely  make  an  act  of  por- 
to  ooadecno  him  opoa  an  accuiDulatire 
i,  none  of  tbe  pnttended  crimes  being 
aparty  and  so  could  not  be  in  the 
whale,  if  thet  had  been  proved. 

After  I  had  spoken  to  this  effect,  tlie  earl  of 
Bristol  aeemed  to  acquiesce,  insomuch  as  con- 
ecfiied  oor  opinions  as  the  case  was  delivered 
ta  OB  r  but  it  being  to  be  pnt  to  tbe  qnestion, 
Whetber  the  Lords  did  concur  with  the  Judges 
opjajoasy  and  himself  being  concerned  in  the 
ilativey  that  therefore  the  charge  was  illegal 
Slid  irregular ;  jet  not  being  intended  by  hnn, 
Si  he  Md,  as  a  cliarge,  but  an  information,  he 
doired  (tfaoagh  as  the  case  was  put  to  ns,  it 
it  was  a  good  inference)  that  the  toting  of  that 
aigbt  be  spared  till  it  was  resolved  bj  the  Lords 
wlMher  he  deKvered  it  in  as  a  chaige,  or 
ealy  aa  an  information  for  the  matter  of  the 
dharge,  if  it  should  be  thought  fit  for  their  ioid- 
dnpa  to  proceed  in  it:  after  some  debate  opon 
Ae  qoe^ion,  the  Lords  resolved  the  same  oaj, 
aoDordiDK  to  oar  opinions, 

1.  ^  That  a  charge  of  hifth- treason  cannot 
'  bj  tbe  laws  and  statutes  of  this  realm  be  ori* 
"  pauXiy  ejdiibited  by  one  peer  against  another, 

*  Doto  tbe  House  of  Peers. 

9.  **  That  in  these  Articles,  if  the  matters  al- 
''lediged  in  tbem  were  admitted  to  be  true, 
'ihcnreis  no  treason  in  them.  And  because 
**  the  Lords  unanimously  concurred  in  them 
^  (Lord  Bristol  freely  as  any  other)  it  was  by  or- 

*  der  entered.  That  these  Votes  were  nem,  eon,'' 
NoU,  That  in  Judge  Button's  Reports,  the 

Reflation  of  the  Judges  is  eipres^ed  to  be. 
That  a  peer  cannot  be  impeached  hut  by  in- 
Actment,  and  Mr.  Rashworth  in  hb  CoUeo- 
tioosy  Fol.  979,  expresses  sach  an  opinion  to 
be  delivered  by  the  judges,  in  1  or  S  Car.  but 
upon  search  it  was  found  to  be  entered  in  the 
Journal  of  Parliament  of  that  time,  but  it  was 
I,  referring  to  the  common-law  only.  But 


that  for  proceedings  in  parliaaient  it  did  not 
belong  to  them  to  determine,  or  to  that  eflbct ; 
but  no  mention  of  1  H.  4.  cap.  14.  It  hath. 
l>een  credibly  reported  that  some  of  tlie  Judge* 
in  my  lord  of  Strafford's  case,  being  asked  soma 
questions,  did  with  the  like  caution  deliver 
their  opinions,  and  did  speak  with  reservations, 
(as  the  case  is  put)  though  they  upon  hearing 
did  know  the  case  mis-put?  which,  after  trou-> 
bled  (he  conscience  of  one  of  them,  (ut  audivi) 
being  a  grave  learned  man ;  for  **  Suppression  of 
the  truth  b  the  oppression  of  tbe  mnocenu'' 
Fide  Peacock*s  Cpsc,  Co.  9.  Rep.  Fol.  71.  But 
we  havine  the  case  referred  to  us  in  parlian^ent 
upon  Articles  eihibited  in  parharaent,  did  re- 
solve to  deliver  our  Opinions  witliout  any  such 
reservation ;  the  act  of  i  H.  4.  being  eipress 
against  appeals  in  parliament  (and  of  acts  of 
parliaments  after  tney  are  once  made,  none 
under  the  king,  and  without  him,  are  interpre* 
ters  but  the  judges.  See  King's  Answer  printed 
in  tbe  old  print  of  3  Car.  1.  at  the  end  of  the 
Petition.)  And  tharefbre  did  deliver  these 
Opinions  which  I  conclave  of  great  benefit  jUk^ 
the  Lords  themselves,  and  a  just  ground  for 
farther  enquiry  to  be  made,  whetiier  sach  iro* 
peacbments  may  be  in  the  House  of  Peers  for 
other  misdemeanours,  without  the  king's  leave^ 
or  being  exhibited  by  his  attorney. 

And  secondly,  to  take  into  oonsi<leratioo  tlie 
validity  of  impeachments  of  treason  by  the 
House  of  Commons,  notwithstanding  the  lat6 
precedents,  which  yet  ended  in  a  bill,  and  so 
in  the  legislative,  not  judiciary  way. 

Thus  ended  this  attem}»t  aeain'^t  the  earl  of 
Clarendon ;  but  thus  far  it  had  its  effect,  in 
diminishing  the  kinst's  favour  toaards  him,  and 
lessening  his  interest  with  the  Lords,  and  with 
the  people,  whereby  be  became  exposed  to  a 
second  attempt,  four  years  after. 

Aug.  SO,  1667,  the  kiug  removed  him  from 
his  place  of  lord  chancellor ;  and  the  House 
of  Commons  impeached  bim  of  high  treason, 
and  of  high  crimes  and  misdemeanors,  iu  ilia 
manner  foik>wiflg : 


Froceedings  against  the  Earl  of  Clarendon,  a.  d.  1667,  upon  aa 


Impeachment  of  High 


son  and  High  Misdemeanors. 


[He  fbllawing  pasMioes   relating   to  these 
haoeedings  are  extracted  from  Burnet : 

"  The  Dutch  war  had  turned  so  fatally  on 
the  kiag,  tlvst  it  made  it  neceinary  ibr  him  to 
l>T  bow  to  re-cover  tbe  affections  and  esteem  of 
kapeoiie.  He  found  a  slackening  the  execu- 
lisa  ofthe  law  went  a  great  way  in  the  city  of . 
Laidon,  and  with  tbe  trading  part  of  the  na* 
tisB.  The  House  of  Coromoas  continued  still 
» their  fierceness,  and  avenion  to  ail  moderate 
pfoposilione :  but  in'the  intervals  of  parliament 
ike  execotioD  was  softened.  The  earl  of  Cla- 
Nsdan  ibvod  bia  credit  was  declining,  that  all 
Hfe  Mcrets  of  slate  were  trusted  to  Bennet,  | 


.i 


and  that  he  had  no  other  share  in  them  than 
bis  post  required.  The  lady  Castlemain  set 
herself  most  violently  against  him.  And  the 
duke  of  Buckingham,  as  often  as  he  was  ad- 
nutted  to  any  familiarities  with  the  king,  stu- 
died with  all  his  wit  and  humour  to  make 
lord  Clarendon  and  all  his  counsels  appear  ri» 
diculous.  Lively  jests  were  at  sjl  times  apt  te 
take  with  tlie  king.  The  earl  of  Clarendoiv 
fell  under  two  other  misfortunes  before  the 
war  broke  out.  Tbe  king  had  granted  him  a 
lan^e  piece  of  ground  near  St.  James's  to  baild 
a  house  on  ;  he  intended  a  good  ordinary 
bouse:  but.  not  understanding  those  matters 
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'litflself  he  put  the  managing  of  that  into  the 
hands  of  others ;  who  run  him  into  a  vast 
charge  of  atiout  50,000/.  three  times  as  much 
as  he  had  designed  to  hiy  out  upon  it.  During 
*  the  war,  and  in  the  pia^ue  year,  he  bad  about 
200  men  at  work,  which  he  thought  would 
hftTe  been  an  acceptable  thing,  when  so  many 
men  were  kept  at  work,  and  so  much  money, 
as  was  duly  paid,  circulated  about  But  it  had 
a  contrary  effect.  It  raised  a  great  outcry 
»gainst  him.  Some  called  it  Dunkirk  house, 
intimating  that  it  was  built  by  his  share  of  the 
price  of  Dunkirk.  Others  called  it  Holland 
house,  because  he  was  believed  to  be  no  friend 
to  the  war  :  so  it  was  given  out,  that  he  had 
the  money  from  the  Dutch.  'It  was.  vibihie, 
that  in  a  tmie  of  public  calamity  he  was  build- 
ing a  very  noble  palace.  Anotlier  accident 
was,  that  before  the  war  there  were  some  de- 
signs on  foot  for  the  repairing  of  St.  Paul's : 
and  many  stones  were  brought  thither.  I'hat 
project  was  laid  aside  during  the  war.  He 
upon  that  bought  the  stones,  and  made  use  of 
them  ill  building  his  own  house.  This,  how 
slight  soever  it  may  seem  to  be,  jet  had  a 
great  effect  by  the  management  of  his  enemies. 
Another  misfortune  was,  that  he  lost  hii  chief 
friend,  to  whom  be  trusted  most,  and  who  was 
his  greatest  support,  the  earl  of  Soutliumpton. 
"  As  soon  as  the  peace  vt as  made,  th^  king 
saw  with  what  disadvantage  he  was  like  to 
n&eet  his  parliament.     So  he  thought  the  dis- 

J;racing  a  public  minister,  who  by  liis  being 
ong  in  so  high  a  post  had  drawn  upon  himself 
much  envy,  and  many  enemies,  would  cover 
iiimself  and  the  rest  of  his  court.  Other,  things 
concurred  to  bet  iliis  forward.  The  king  was 
grown  weary  6i'  the  queen:  and  it  was  be- 
lieved he  had  a  great  mind  to  be  rid  of  her. 
The  load  of  that  marriage  was  cast  on  the  lord 
Clarendon,  as  made  on  design  to  raise  his  own 
grandchildren.  Many  members  of  the  House 
of  Commons,  such  as  Cli^ord,  Osborn,  Ker, 
Littleton,  and  Seimour,  were  brought  to  the 
king ;  who  all  assured  him,'  that  upon  his  re- 
storation they  intended  both  to  have  raised  bis 
authority,  and  to  have  cncreased  his  revenue ; 
but  that  the  earl  of  Clarendon  had  discouraged 
it,  and  that  all  his  creatures  had  possessed  the 
house  with  such  jealousies  of  the  kin^,  that 
they  thought  it  was  not  fit  to  trust  him  too 
much,  nor  too  far.  This  made  a  deep  impres- 
sion on  the  kins,  who  was  weary  of  lord  Cla- 
rendon's imposing  wav,  and  liad  a  mind  to  be 
freed  from  toe  authority,  to  which  he  ht^d  been 
so  long  accustomed  that  it  was  not  easy  to 
keep  him  within  bounds. 

**  Yet  the  king  was  so  afraid  to  engage  him- 
self too  deep  in  his  own  aflliiirs,  that  it  was  a 
doubt  whether  he  would  dismiss  him  or  not, 
if  a  concern  of  one  of  his  amours  had  not 
sharpened  his  resentment ;  so  that  what  other 
considerations  could  not  do,  was  brought  about 
by  an  ill  grounded  jealousy.  Mistress  Steward 
had  gained  so  much  on  the  king,  and  yet  had 
kept  her  ground  with  so  much  firmness,  that 
the  king  seemed  to  design  if  possihic  (o  legiti- 


mate his  addresses  to  her,  when  he  saw  iio  hope 
of  succeeding  any  other  way.    The  duke  of 
Richmond,   being  a  widoiter,     courted    her. 
The  king  seemed  to  give  way  to  it ;  aud  pre- 
tended to  take  such  care  of  her,  that  he  would 
have  good  settlements  made   for  her.      Ue 
hoped  by  that  means  to  have  broke  .the  matter 
decently ;  for  he  knew  the  duke  of  Richmond^ 
affairs  were  in  disorder.    So  the  king  ordered 
lord  Clarendon  to  examine  tiie  estate  he  pre- 
tended to  settle.     But  he  was  told,  whether 
true  or  false  I  cannot  tell,  thnt  lord  Clarendon 
told  her,  that  the  duke  of  Uichniond*s  affairs, 
it  was  true,  were  not  very  clear ;  but  that  a 
fiimily  so  near  related  to  the  king  could  never 
he  left  in  distress,  and   that  such   a  match 
would  not  come  in  her  v.  ay  every  day ;  so  she 
had  best  consider  well,  before  she  rejected  it. 
This  was  carried  to  the  king,  as.  a  design  ho 
had  that  the  crown  might  descend  to  his  own 
grandchildren ;  and  that  he  was   afiaid,  lest 
stranuc  methods  should  be  tc^ken  to  get  rid  of 
the  queeu,  and  to  make  way  for  her.    When 
the  "king  saw  that  she  bad  n  mind  to  man-y  the 
duke  of  Richmond,  he  offered  to  make  her  a 
duchess,  aud  to  settle  an  estate  on  her.     Upon 
this  she  said,  she  saw  she  must  eillier  marry 
him,  or  suffer  much   in  the  opinion   of  the 
worlds     And  she  was  prevailed  on  by  the  duke 
of  Richmond,  who  was  passionately  in  love 
with  her,  to  go  privately  from  Whitehall,  aod 
marry  him  without  giving  the  kinj;  notice.  The 
earl  of  Clareiidon^s  son,  the  lord  Corobury, 
was  going  to  her  lodgings,  upon  some  assigna- 
tion that  she  had  given  him  about  her  affairs^ 
knowing  nothing  of  her  intentions.     He  mcb 
the  king  in  the  door  coming  nut  full  of  fury. 
And  lie,  suspecting  that  lord  Cornbury  was  la 
the  design,  spoke  to  him  as  one  in  a  rage  that 
forgot  all  decency,  and  for  some  time  «vou!d 
not  hear  lord  Cornbury  speak  in  his  own  de- 
fence.    In  the  afternoon    he  heard  him  with 
more  temper,  as  he  himself  told  me.    Yet  this 
made  so  deep  an  impression,,  that  he  resolved, 
to  take  the  seals  from  his  father.  ^ 

'<  The  parliament  were  upon  their  first  open- 
ing set  oh  to  destroy  lord  Clarendon.  Some  of 
hi^  friends  went  to  him  a  few  days  before  the 
parliament  met ;  and  told  him,  many  were  at 
work  to  find  out  matter  of  accusation  against 
him.  He  best  knew,  what  could  be  brought 
against  him  with  any  truth;  for  falseiiood  was 
infinite,  and  could  not  be  guessed  at.  Thev 
desired,  he  would  trust  some  of  them  with 
what  might  break  out,  since  probably  nothing 
could  lie  concealed  against  so  strict  a  search. 
And  the  method  in  which  his  friends  must 
manaee  for  him,  if  there  was  any  mixture  or 
alUy  iu  him,  was  to  be  ver/different  from  that 
they  cquld  use,  if  he  was  sure  that  nothing 
could  be  brought  out  against  him.  The  lord 
Burlington  and  bishop  Morley  both  told  me, 
they  talked  to  this  purpose  to  him.  Lord 
Clarendon  upon  that  told  them,  that,  if  either 
in  matters  of  justice,  or  in  any  negociations 
abroad,  he  had  ever  received  a  farthing,  be 
gave  theip  l^ve  to  disowa  all  friendshifi  t<% 
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ccnture,  sioce  he  had  senred  both  his  fatbtr  mad 
himielf  so  loog,  so  faithfullj,  and  with  suck 
eucceat.  But  Uie  king  was  now  so  sharpened 
against  hioi,  tlmt  though  he  named  iio  partieo- 
larsy  he  expressed  a  violent  and  irreconcilable 
aversion  to  him  ;  whidi  did  the  king  mnch 
hart  in  the  opinion  of  all  that  were  not  engaged 
in  the  party.  The  afiair  of  the  king's  mafriage 
was  the  mrnt  talked  of,  as  that  wfakh  indeed 
was  the  onljr  thing  that  could  in  any  sort  justify 
such  a  severity,  l^rd. Clarendon  did  protest,  us 
some  that  had  it  from  himself  told  me,  tlittt  be 
had  no  ^tber  hand  in  that  matter,  than  as  a  coun- 
sellor :  and  in  that  he  appealed  to  the  king 
himself.  After  many  debates,  and  conferences 
and  protestations,  in  which  the  yxhole  coant 
went  in  visibly  to  that  which  was  plainly '  do" 
structive  both  to  the  king  and  to  ilie  minisf  ry; 
the  minority  of  tlie  Hoose  stood  firm  and  ad- 
hered to  their  first  resolution  against  comnut- 
ment.  The  Commons  were  apon  that  like  to 
carry  the  matter  far  against  the  Peers,  as  4Uh 
nying  justice.  The  king  seeing  this  spoke  to  the 
duke,  to  persnade  Lord  Clmendon  to  go  be- 
yond sea,  as  the  only  expedient  that  was  left 
to  make  up  the  breach  between  the -two  houses; 
And  he  let  foil  some  words  of  kindness  in 
case  he  -should  comply  with  this.  The  earl 
of  Clarendon  was  all  obedience  and  submission^ 
and  was  charmed  with  those  tender  words, 
that  the  king  had  said  of  him.  So,  partly  to 
serve  the  kine,  and  save  himsdf  and  family,4}at 
chiefly  that  he  might  not  be  the  occasion  of 
any  difference  between  the  kijig  and  the  duk^ 
who  had  heartily  espoused  his  interest,  he  went 
privately  beyond  sea,  and  writ  a  letter  from 
Calais  to  the  House  of  Lords,  protesting  his  in- 
nocence in  all  the  points  objected  to  him,  and 
that  he  had  not  gone  out  of  the  kingdom  for 
fear,  or  ou^  of  any  conscioosness  of  guik,  bot 
only  that  he  might  not  be  the  offhappy  occa- 
sion of  any  difference  between  the  two  Hoasn^ 
or  of  obstmctiog  poblic  business.  This  put 
an  end  to  the  dispute.  But  his  etftemies  called 
it  a  confession  of  guilt,  and  a  flying  from  jus* 
tice ;  Such  coloors  will  p!<(opiegive  to  Uie  moet 
innocent  actions. 

^<  A  bill  was  broQght  in,  banishing  liim  the 
king's  dominions  under  paiu  of  treason  if  ho 
should  return:  And  it  was  made  treason  to  cor- 
respond with  him,  without  leave  from  the  king. 
This  act  did  not  pass  without  much  opposition. 
It  was  said,  there  was  a  known  course  of  law 
n^hea  any  man-  fled  from  justice :  And  it  seem- 
ed against  the  common  course  of  justice,  to 
make  all  corresponding  with  him  treason,  when 
he  himself  was  not  actaiuted  of  treason  ;  Nor 
coald  it  be  just  to  baiusli  iifm,  unless  a  day 
were  given  him  to  come  in  :  And  then,  if  he 
did  not  come  in,  he  might  incur  the  punish- 
ment upon  contempt.  The  duke,  whom  the 
king  had  employed  to  prevail  with  him  to  with- 
draw himself,  thought  he  was  bound  in  ho- 
nour to  press  the  matter  liome  on  the  king; 
which  he  did  so  warmly^  chat  ibr  some  time 
a  coldness  between  tbem  was  very  visible.  The 
pan  the  kiog  had  Mted  on  this  maiutt  cainc 

Y 


Tbe  French  kiiig«  bearing  be  had  sent 
ftr  aH  die  books  of  the  Loovro  nnpression,  had 
teiK  these  to  him,  which  be  took,  as  thinking 
it  oOiie,  as  iadeed  it  was :  and  this  was  the 
eoly  pMcet  he  ever  bad  from  any  foreign 
bm  bmd  never  taken  any  thing  by 

of  bia  c^Soe,  but  that  which  his  prede- 

t  hod  clsumed  as  a  right.    Bat  now  hoe 
cry  wcteoent  out  against  himi   and  all 
who  had  heard  him  say  any  thing  tliat 
mU  hoor  an  ill  oonstroctioa,  were  examined. 

thoog^t,  they  had  matters  of  great  weight 
him :  nod,  when  they  were  told  these 
Bot  amoont  to  high  treason,  they  de- 

to  know  what  would  amount  to  it. 
"  When  twenty  three  articles  were  brooght 
iolo  the  Hoooe  agahist  him,  the  next  day  he  de» 
and  his  second  son,  tbe  now  earl  of  Rochester, 
SB  aeqeaint  the  House,  that  he,  hearing  what 
Aitidef  were  brooght  against  him,  did  in  order 
IB  the  dispatch  of  the  boamess,  desire  that  those, 
who  knew  best  what  their  evidence  was,  would 
siagpe  oat  eay  one  of  the  Articles,  that  they 
thoo^t  oooU  be  best  proved;  and,  if  they 
eoold  prove  that,  he  would  submit  to  the  cen- 
mie  one  upon  Ihem  all.  But  those,  who  had 
Ae  secret  of  this  in  their  hands,  and  knew  they 
cooid  nake  nothing  of  it,  resolved  to  put  the 
matter  npoo  aprelhninary,  io  which  thev  hoped 
to  find  cense  to  hang  up  the  whole  aflair,  and 
is  opeo  the  Lords  the  dental  of  justice.  So, 
aeeotding  to  some  few  and  late  precedents,  they 
seat  op  a  general  impeachment  to  the  Lords 
Wr  othigh  treason,  without  any  special  mat- 
ter; and  demanded,  that  opon  that  he  might 
he  committed  to  prison.  They  had  reason  to 
believe  the  Lords  would  not  grant  this :  and 
therefore  they  resolved  to  insist  on  it ;  and  reck- 
eaed,  that,  when  so  meek  money  was  to  be 
gwcn,  tbe  king  would  prevail  with  the  lords. 
Upon  this  occasion  it  appeared,  that  the  private 
ammosities  of  a  court  could  carry  them  to  es- 
tablish the  most  destruclive  precedent  that 
eeald  have  been  thooght  on.    For  if  this  hud 

I,  then  every  minister  upon  a  general  im- 

ns  to  be  ruined,  though  no  special 

laid  against  him.     Yet  the  king 

this  vehemently.    It  was  said, 


Iheverr  sospieioos  of  a  Hoose  of  Commons, 
e^Mciaily  such  a  one  as  this  was,  was  enough 


to  blast  a  man,  and  to  secure  him:  hv  there 
wm  reason  to  think,  that  every  person  so  charged 
wottEdtnn  away,  ifathberty.  Lord  Clarendon's 
caeraies  had  now  goOe  far ;  they  thought  they 
vere  not  sale   till  his  head  was  off:  and  the^ 
apprehended,  that,  if  he  were  once  in  prison,  it 
wsnld  be  ea^  either  to  find,  or  at  least  to  bring 
wimesBes  against  him.     This  matter  is  all  in 
peint :  so  I  will  go  no  farther  in  the  particulars. 
fbe  0oke  was  «t  ihfs  time  taken  with  the  small- 
pox :  so  he  was  out  of  the  whole  debate.    The 
fceri  thooght,  that  a  general  accusation  was 
saiv  a  dattoar,  and  that  their  dignities  signified 
Me^  it  a  damoor  was  enough  to  send  diem 
IspriBoa..   Alt  the;  earl  of  Clarendon's  friends 
pnmd  the  kin|(  much  on  his 'behalf,  that  he 
«^  be  sniii«d  to  fo  sff  g^mtly,  and  without 
rouru 


•  I 
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to  be  known ;  and  was  much  censored,  as  there 
was  just  cause. for  it.    The  vehemence  that  he 
■hewed  in  this  whole  matter  was  imputed  by 
many  to  very  diflfei-ent  causes.      Thote  who 
knew  him  best  but  esteemed  him  least,  said  to 
jne  on  this  occasion,  that  ail  the  indignation, 
that  appeared  in  him  on  this  head,  was  Tbonded 
on  no  reason  at  all ;  but  was  an  effect  of  that 
easiness,  or  rather  laziness  of  nature,  that  made 
him  comply  with  every  person   that  tied  the 
greatest  credit  with  him.    The   mistress,  and 
the  whole  bedchamber,  were  perpetually  rail- 
ing at  him.    This  by  a  sort  of  infection  pos- 
sessed the  king,  who  without  giving  himself  the 
trouble  of  much  thinking,  did  commonly  go 
into  any  thing  that  was  at  the  present  time  the 
easiest,  without  considering  what  might  at  any 
other  time  follow  on   it.    Thus  tlie  lord  Cla- 
rendon fell  under  the  common  fate  of  great  mi- 
nisters; whose  employment  exposes  them  to 
envy,  and  draws  upon  them  the  indignation  of 
all  who  are' disappointed  in  their '  pretensions. 
Their  friends  do  generally  shew,  tliat  they  are 
only  the  friends  oftheir fortunes:  and  upon  the 
change  of  favour  they  ^ot  only  forsake  them  in 
their  extremity,  but,  that  they  may  secure  to 
themselves  the  protection  of  a  newfavourite,  they 
^ill  labour  to  redeem  (dl  that  is  passed  by  turn- 
ing as  violently  against  them,  as  they  formerly 
fawned  abjectly  upon  them  :  And  princes  are 
so  little  sensible  of  merit  or  great ^enices,  that 
they  sacrifice  their  best  servants,  not  only  when 
I  heir  affnirs  seem  to  require  ir,  but  to  gratify 
the  humour  of  a  mistress,  or  the  passfon  of  a 
rising  favourite,"] 

.      October  26,  1667. 
Mr.  Edward  Seymour  *  charged  him  viva  voce 
with  many  great  crimes,  whereupon  a  debate 

*  According  to  lord  Clarendon's  own  ac- 
count (Continuation  of  his  Life,  445) ;  ^'  After 
many  days  spent  in  close  contrivances  and 
combinations,  Mr.  Seymour^  a  young  man  of 
.  great  confidence  and  boldness,  stood  up  in  the 
House  of  Commons,  and  spake  long  and  with 
great  bitterness  aginnst  the  Chancellor,  and  of 
i;is  great*  corruption  in  many  particulars,  by 
which,  he  said,  <  he  had  gotten  a  vast  estate. 
That  he  had  received  great  sums  of  money  from 
Ireland, .  for  making  a  settlement  that  every 
body  complained  of,  and  that  leftlhat  king- 
dom in  as  great  distraction  as  ever  it  had  been. 
That  he  had  gotten  great  sums  of  money  indi- 
rectly and  corruptly  from  the  plantations,  the 
governments  whereof  he  had  disposed ;  by  pre- 
iVrments  in  the  law  and  in  the  ciiurch;  and  for 
the  passing  of  charters.  And  tiiat  he  had  re- 
ceived 4,000/.  from  the  Canada  company  for 
establishing  that  company,  which  was  so  great 
and  general  a  grievance  to  the  kingdom.  And, 
which  was  above  all  this,  that  he  hs^  traitorously 
persuaded,  or  endeavoured  to  persuade,  the 
king  to  dissolve  the  parliament,  and  to  govern 
'by  a  standing  army ;  and  that  he  had  said  <  that 
*  400  country  gentlemen  were  only  fit  to  give 
^  money,  luid  did  aot  undentaad  how  an  in- 


arose  what  proceeding  ought  to  be  had  upon  in 
it,  some  moving  to  impeacb  him  in  the  name  of 
the  Commons  till  articles  should  be  prepared  ; 
others  urged  that  witnesses  should  be  first  esar" 
mined  to  see  how  the  charge  coold  be  made 
good,  lest  failing,  it  should  reflect  on  the  ho» 
nour  of  tbe  HoQse.  After  long  debate  a  com- 
mittee was  appointed  to  search  records  for  par- 
liamentary proceedings  in  the  like  cases^  and  to 
make  report.  * 

Oct.  30th.  The  report  being  made  by  sir 
Thomas  Littleton,  that  various  prooeedtngn 
were  found  in  several  parliaments,  it  occasion- 
ed a  long  debate,  several  members  speaking 
to  the  effect  following. 

Sir  Tho.  Littleton,  In  cases  criminal,  we  find 
proceedings  to  have  been,  sometimes  by  articles, 
sometimes  by  word  of  mouth  ;  bat  in  capital 
crimes  no  proceedings  appear  till  the  earl  ofStra^ 
ford's  Case  [a.  d.  1644,  ante,  vol.  iii.  p.  1381.] 
against  whom  the  House  carried  up  a  general  im- 
peachment, the.reason  whereof  seems  to  be  this : 
Some  votes  were  made  in  the  House,  at  which 
the  king  takes  offence,  as  if  they  would  proceed 
upon  common  fame ;  whereupon  they  vmdicate 
their  proceedings  as  done  in  a  paruamentarj 

Evasion  was  to  be  resisted.'  He  mentioned 
many  other  odious  particulars  *  which'  he  said 

<  he  would  prove,*  .  and   therefore  proposed, 

*  That  they  would  presently  send  up  to  tbe 
Lords  to  accuse  him  of  High  Treason,  and  re- 
quire that  his  person  might  be  secured.'  ^ 

It  may  seem  as  if  lord  Clarendon  did  not 
think  theybur  hundred  country  gentlemen  com- 
petent even  to  direct  the  opplication  of  money 
which  they  had  granted,  for  as  Mr.  Hatsell 
(3  Prec.  81),  notice,  his  lordship  mentiooii;^ 
an  appropriation  clause  proposed  by  sir  George 
Downiue,  expresses  himself  thus:  'The Son-* 

*  citor  General  brought  in  the  Bill  for  Supply, 

<  according  to  course,  in  that  form  as  those 
'  bills  for  money  ought  and  used  to.be;  and 
'  after  it  had  been  read  a  second  time,  when 

<  it  was  committed.  Downing  offered  his  pro- 

<  viso ;  tlie  end  of  which  was,  *  to  make  all  the 

<  money  that  was  to  be  raised  by  this  bill  to  be 
'  applied  only  to  those  ends  to  which  it  was 
'  given,  which  was  the  carrying  on  the  war,  and 

*  to  no. other  purpose  whatsoever,  by  what  au* 
^  thority  soever/  with  many  other  clauses  in  it 
^  so  monstrous,  that  the  Solicitor,  and  many 
'  others  who  were  most  watchful  for  the  king's 

*  service,  declared  against  it  as  introductiVe  to 
'  a  commonwealth,  and  not  fit  for  monarchy/ 
Lord  Clarendon's  Contin.  p.  315.  See  further, 
in  p.  316^  317,  et  seq.  the  arguments  that  were 
used  for  and  against  this  proviso,  at  the  Com- 
mittee of  Council,  which  met  in  lord  Claren- 
don's bedchamber,  he  being  ill  in  bed ;  *  the 

*  King  present.' 

In  the  same  volume^.  Mr.  Hatsell  having  oc* 
casion  to  mention  some  very  ancient  instances 
of  parliamentary  appropriation  of  grants,  and 
of  examination  into  the  particulars  of.  expen- 
diture, says,  "  The  antiquity  of  this  practice 
of  appropriating  tbe  grants  of  Porliamenty  shews 
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same  conrse  now,  but  iosist  opon  eiamining 
witnesses  firsts  the  difficulties  will  be  uuru* 
swerable ;  for  is  it  like.  t)iat  men  before  they 
shall  see  you  in  earqest  will  have  their  names 
produced  against  the  Earl  of  Clarendon  ?  If 
this  be  your  proceeding,  we  must  never  ex* 
pect  to  impeach  a  great  man  more.  If  you  think 
there  is  nothing  in  the  charge,  leave  it ;  but  if 
you  think 'tis  worth  your  while,  take  heed  of 
making  such  a  dangerous  precedent  as  by  neg- 
lecting it  to  wound  your  liberties ;  but  proceed 
in  the  usual  woy  with  a  general  impeach- 
ment. 

Sen.  Maynard.  I  stand  not  up  to  give  ad- 
vice, but  to  speak  to  matter  of  fact  in  the  bu- 
siness of  Strafford  and  Canterbury ;  I  attended 
that  business  from  the  beginning.  Sir  John 
Clotworthy  informed  something  against  Straf- 
ford to  be  direct  treason,  that  he  had  assumed 
an  arbitrary  power  in  Ireland,  and  dispossessed 
one  Savage  by  force  of  arms,  and  undertook  to 
prove  it.  Sir  Henry  Vane  also  told  them,  tl^at 
re  bad  a  note  taken  out  of  his  father's  cabi- 
net, containing  the  advice  which  Strafford  gave 
the  king  in  that  case ;  namely,  the  king  want- 
ing money,  and  the  question  being  how  be  should 
supply  it,  be  replied^ '  That  if  the  parliament 
was  refractory  and  would  not,  you  stand  loosed 
and  absolved  from  rules  of  government;  yoa 
have  an  army  in  Ireland  whicbyou  may  employ 
to  reduce  them/  Then  there  was  a  debate 
whether  they  should  accuse  him  of  treason.  And 
Sir  Edward  Herbert  (the  Attorney)  said,  If 
you  are  persuaded  tlie  truth  is,  as  is,  pretended, 
you  may.  Andsoity^as;  but  when  the  close 
committee  bad  examined  the  business,  they 
moved  the  House,  that  some  lawyers  miglit  be 
added  to  them  ;  and  hail  they  gone,  when  they 
said  they  were  ready,  they  had  not  touched  one 
hair  of  Strafford's  head.  Then  it  was  considered 
what  was  fit  to  be  done :  To  accuse  him  of  trea- 
son would  bie  a  dangerous  precedent,  and  if  out 
of  many  ether  crimes  a  treason  could  be  drawn  ; 
thereupon  it  was  resolved,^not  to  demand  judg- 
ment from  the  Lords,  because  some  articles  were 
not  treason.  Then  it  was  propounded  not  to 
state  what  his  offences  were,  lest  it  should  give 
advantage  to  inferior  courts  so  to  proceed ;  but 
said,  he  deserved  to  be  accused  of  treason  ; 
and  in  conclusion  a  proviso  was  added,  not  to 
make  that  case  a  precedent.  For  the  bishop 
of  Canterbury,  the  four  articles  were  general 
and  he  was  Ipng  in  pri^n  without  any  proceed- 
ing against  him ;  but  after  long  time  he  de- 
murred, then  new  articles  were  framed,  on 
which  he  died. 

I^r.  John  Vaughan,  You  have  heard  a 
charge  opened  of  a  strange  nature,  and. I  knovr 
not  wliat  part  of  it  can  be  proved,  but  the 
reputation  jof  this  House  is  at  stake,  and  of  the 
king  too :  For,  where  a  charge  is  brought  in  by 
some  of  your  members,  whereof  one  article  is^ 
That  he  should  say  such  words  of  the  king,  as 
by  a  statute  made  by  you  is  a  premunire,  and 
Xo  give  counsel  to  levy  war  upon  the  kingdom  j 
i^  it  agreeable  to  your  duty  tor  the  king  and 
kingdom  to  let  it  die?  For  the  person  concern- 


r»  and  appout  a  committee  to  withdraw  ibr 
ebbstluif  ao  hoor  to  consider  the  matter  for  a 
ceeifaeaoe  with  the  Lords  about  the  cliarge, 
ead  apon  their  report  a  general  charge  is  G';r* 
lied  to  the  Lords'  bar;  the  principal  charge 
tktm  was  for  advising  to  bring  over  the  Irish 
enBj,aod  the  single  proofwassir  Henry  Vane, 
ae  the  impeachment  went  up  for  High-Treason 
daiagh  no  member  would  positively  say  he 
waeld  make  the  charge  good.  So  for  the  bishop 
of  Canterbory  there  was  no  impeachment,  but 

a  ciiaifeio  general.     And  if  you  take  not  the 

-1        —  ^  -    _ 

die  little  foundation' tiiere  was  for  the  lord 
Clarendon's  observation,  ^*  That  sir  G.  Down- 
'  log's  proviso,  <  to  moke  all  the  money  that 
'  was  to  be  raised  i^plicable  only  to  those  ends 
'  £ir  which  it  was  given,  and  to  no  other  pur- 
*  poee  whatever,*  was  introductive  of  a  com- 
'  moBwealtfa,  and  not  fit  for  a  monarchy."  For- 
taaately  this  idea  of  sir  G.  Downing's  was  fully 
adopted  at  the  Revolution,  and  has  from  that 
tioie  been  strictiy  adhered  to.  It  is,  however,  but 
doing  justice  to  the  character  of  lord  Clarendon 
(at  the  same  time  that  he  is  stated  as  being 
aicfae  from  the  appropriation  of  the  public  re  ve- 
nae to  the  services  voted  by  the  House  of  Com- 
Boos}  to  repeat  the  following  anecdote,  which 
is  to  oe  found  in  Welwood's  Memoirs,  p.  131  : 
**  It  looks  as  if  Heaven  took  a  more  thap  ordi- 
dioary  care  of  England,  that  we  did  not  throw 
np  all  oor  liberties  at  once,  upon  the  Bestora- 
tioa  of  king  Charles  8. :  for  though  some  were 
&€  faringiog  him  back  upon  terms,  yet,  after 
he  was  once  come  he  possessed  so  entirely  the 
hearts  of  his  people,  that  they  thought  nothing 
was  too  mocb  for  them  to  ^rant,  or  for  him  to 
receive.     Among  other  designs  to  please  him, 
there  was  one  formed  at  court,  to  settle  such  a 
reveaae  upon  him  by  parliament,  during  life, 
as  ^ould  place  him  beyond  the  necessity  of 
asking  more^  except  iu  the  case  of  a  war,  or 
some  such  extraordinary  occasion.    The  earl 
of  Southampton,  Lord  High  Treasurer,  came 
heartily  into  it,  out  of  a  mere  principle  of  ho- 
Door  and  affection  to  the  king ;  but  Lord  Chan- 
celler  Clarendon  secretly  opposed  it.     It.hnp* 
peoed  that  they  two'had  a  private  confere«ce 
aboat  the  matter;  and  the  Chancellor  being 
caroesL  to  bring  the  Treasurer  to  his  opinion, 
took  the  freedgm  to  tell  him,  '  That  he  was 
'  better  acquainted  with  the  kiug*s  temper  and 
'  iodioation  than  Southampton  could  reason- 
'  ably  expect  to  be,  having  bad  long  and  inti- 
'  mate  acquaintance  with  his  majesty  abroad ; 
'  and  that  he  knew  him  so  well,  that  if  siich  a 
'  revenue  was  once  settled  upon  him  for  life, 
'  neither  of  them  two  would  be  of  any  further 

*  aae ;  and  they  were  not  in  probability  to  see 

*  Biaay  more  sessions  of  parliament  during 
'  that  reign.'  Southampton  was  brought  over : 
but  this  passage  could  not  be  kept  so  secret, 
but  that  it  came  to  king  Charles's  ears ;  which, 
togethec  with  other  things  wherein  Clarendon 
was  misrepresented  to  him,,  proved  the  true 
iciion  why  he  abandoned  him  to  his  enemies.'^ 
Ail  is  coafinned  Hj  bp.  Burpet;  See  p.  319. 
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erf,  I  kDo«y  not  which  way  hit  boftov  can  b» 
wholt  withottt  his  giving  an  answer  to  this 
charge;  for  inark  the  conseqiieoce.  if  the  kine 
ihouTd  take  him  to  favour  again  before  deareoy 
will  not  the  world  say  a  person  is  received  to 
favour  again,  wiio  gave  the  king  counsel  asainst 
the  kingdom,  and  traduced  the  king,  and  how 
ean  he  he  whole  in  his  honour  this  way  ?  Ob- 
jection.   But  it  will  be  said,  we  must  have 
ground  to  put  him  to  answer.    Answer.  Whe- 
ther  you   have  ground  enough   to  prove   I 
know  not,  but  you  have  ground  enough  to 
Biake  him  an&wer  to  clear  himself.    Suppose 
those  two  articles  had  been  charged  on  a  mem- 
ber of  this  house,  what  wQuld  it  have  become 
that  member  to  do?  Should  he  sit  still  and  say, 
I  will  make  no  answer,  but  see  whether  the 
bouff  will  make  more  proof?   If  he  should  do 
•o,  the  not  makiog  an  answer  is  reason  enough 
tocharee  him. — I  can  give  yoainstances  of  per- 
aons  cbareed  in  parliament,  who,  though  not 
nominated,  yet  being  (as  it  were)  pointed  at. 
]Mtitioned  that  thev  might  answer,  and  so  would 
any  man;  but  when  this  is  bruited  up  and 
down,  will  noe^the  world  say.  You  never  ask 
the  perty  whether  he  is  guilty  ?  The  duke  of 
Soffblk  was   charged  upob  Common  Fame, 
and  if  that  were  a  ground  for  a  charge  then 
^hich  I  do  not  say  it  was),  so  it  is  in  this  case ; 
but  he  mo^ed  that  he  mij^ht  be  heard;   and 
though  it  was  desired  he  might  be  committed, 
yet  it  was  justly  rejected  tilihe  had  answered. 
Then  for  the  nature  of  the  charge,  if  it  be  true, 
it  is  very  high,  but  whether  it  be  treason  is  ano- 
ther matter ;  it  is  brought  to  you  under  no  name, 
|rhen  you  make  the  chane,  it  becomes  you  to 
•ay  what  it  is;  therefore  choose  a  committee  to 
ledttce  the  accusation  into  bends,  and  bring 
them  to  you,  without  which  you  cannot  right 
yourselves,  nor  him,  if  innocent. — For  the  way 
of  it,  it  cannot  be  thought  6t  to  publish  your 
witnesses  and  the  matter  belbre-nand;    if  in 
private  causes  the  defendant  and  plaintiff  should 
have  a  publication  before  hand,  no  cause  would 
be  rightly  judged,  much  less  when  yoo  have 
publication  of  all  which  concerns  the  one^  hut 
nothing  of  the  other.     Again,  if  a  witness  be 
examined  concerning  matters  in  his  own  know- 
ledge, if  he  [gives  evidence,  where  he  is  not 
brought  judiaally  to  give  it,  if  he  hath  testified 
any  thing  which  brings  him  within  the  statute 
of  false  news,  how  can  he  avoid  the  penaltjf  ? 
For  it  is  not  enough  for  him  to  saydie  knows  it, 
but  he  must  have  others  to  justify  ft.— As  for 
the  persons  who  bring  the  chaige,  they  are  your 
own  members,  which  the  writs  return  for  honest 
and  discreet  men ;  and  if  jou  are  satisfied  of 
that,  how  can  you  reject  their  complamt,  though 
grounded  up0|fi  Commoil  Fame,  as  all  accusa- 
tions are,  seeing  they  tell  you,  they  can  bring 
proof  of  what  they  sa;  ?'--I*hea  for  Common 
Fame,  if  a  man  spends  largely,  and  frnth  no  vi- 
sible way  to  get  an  estate,  no  man  accuseth 
him  to  have  gotten  it  unlawfully ;   yet  he  ttiay 
be  put  to  clear  himself  from  what  Common 
Fame'  charged  him  with.     Upon  susptcion  of 
WoBy^  I  may  briog^  mui  before  a  niagistnite 


to  clear  himself;  to  in  the  covne  of  iiidior«^ 
ments  and  presentments,  a  charge  is  given  of 
what  things  are  to  be  preseated;  then  a  practop 
mation  is  made,  That  if  any  one  can  give  ev^ 
dence,  he  may  be  sworn,  but  if  no  evidence  ap- 
pear, yet  they  may  indict.  Then  it  wiU  be  iaid» 
the  oath  is  a  material  tbhi&but  we  are  proeaed^ 
in^  without  an  oath.  To  this  I  answer,  What 
this  house  shall  charge  is  of  more  authority  tbam 
the  oaths  pf  ordinary  witnesses;  peers,  thoag|& 
not  upon  oath,  are  supposed  to  do  right ;  so  ava 
we  upon  the  reputation  of  onr  honesty  and  dia^ 
cretion. 

Mr.  Laurence  Hyde.*  I  am  sensible  tba. 
house  may  think  me  partial,  but  I  shall  enda** 
vour  to  snew  myself  not  so  much  a  son  of  th^ 
earl  of  Clarendon  as  a  member  of  this  boota  i 
and  I  assure  you,  that  if  he  shall  be  fonnd 
guilty,  no  man  shall  appear  more  against  him 
than  I;  if  not,  I  hope  every  one  will  lie  for  hna 
as  much  as  I ;  let  every  man  upon-  hia  oontci- 
ence  think  what  of  this  charge  is  true,  for  I  be* 
lieve  that  if  one  article  be  proved^  he  will  own 
himselfguilty  of  all. 

Sir  uentege  Finch,  An  Impeachment  thara 
most  be,  if  there  be  cause;  such  accusadona 
are  not  to  be  passed  over  in  silence.  I  believe 
not  one  truth  in  the  law  more  than  this  propo* 
sition,  That  there  is  no  such  thing  as  Treatoa 
by  common  law,  or  by  equity,  and  we  hold  our 
lives  by  that  Uw :  Before  the  95lh  of  Edw.  S, 
a  man  could  scarce  speak  any  thing  but  it  waa 
Treason,  in  parliament  or  out;  but  no  man 
ought  to  die  as  a  traitor,  who  bath  not  literally 
offended  that  law,  or  some  other  made  since  s 
There  is  indeed  in  that  law  a  proviso  about  th« 
parliament's  declarine  what  is  Treason;  bat 
note  the  danger  of  taking  declaratoiy  poweia, 
which  I  fear  hath  broudit  us  into  a  redconin^ 
of  blood,  which  we  have  not  yet  paid  fon 
The  power  of  pariiaments  isdouble,L%i8lative, 
which  hath  no  bounds ;  Declaratorr,  by  pro* 
nouncing  judgments.  And  though  I  know  not 
what  the  Legislative  power  of  a  parliament  emir 
not  do,  yet  it  is  not  in  the  power  of  the  parliam«tt^ 
king,  lords  nor  commons,  to  declare  any  thing 
to  be  Treason,  which  is  not  in  the  common 
law  felony  before.  The  proviso  in  Strafford^ 
case  was,  it  is  true,  made  for  inforior  courts; 
but  I  hope  we  shall  not  so  proceed-  as  most 
needs  draw  after  it  a  Ne  tntkatar  in  exempbun  ; 
and  your  own  act  this  parliament  shews,  that 
all  done  by  Stra£K>rd,  apart,  or  together,  wu 
not  Treason  :  And  it  behoves  ns  to  take  heed 
vre  thwart  not  onr  own  aigument.-^For  the 
manner,  tbeq,  consider  how  you  should  proceed 
if  it  were  out  of  parliament,  and  how  the  bring- 
mg  of  it  into  this  House  alters  it.    If  it  were 

*  The  eari  of  Clarendon's  second  son.  **  H6 
IS  a  man  of  far  greater  parts  than  the  eldest. 
He  has  a  very  g<Kid  pen,  bat  ipeaks  not  graoa- 
fully.  He  vras  thought  the  smoothest  Man  in 
the  court :  and  during  sll  the  disputes  concern- 
ing his  fetber,  he  maife  his  court  to  deztvoasly, 
that  no  resentment  ettr  appeared  on  tfiat 
head.''    Buniet 
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€U  «f  ]Mtfli«aMBC^  withoot  doubt  the  aceoM- 
doii  sboeld  be  proved  before-hand,  and  those 
who  diiuipiti  it  are  guiky  of  felony.  This  pro- 
vidce  for  the  ralject,  that  tbe  witnesses  mast 
betwOy  and  for  the  king,  tbM  none  shall  dis- 
•aver  the  erideDGe.  But  suppose  the  pharge' 
be  for  misdciDeanoorai  the  trial  then  is  not  to 
be  by  tbe  Lords,  but  by  the  Commons ;  for  the 
Loidi  are  his  peers  only  in  cases  capitak  How 
tbeo  doth  the  bringing  it  into  parliament  alter 
tbe  ease?  If  the  parliament  set  aside  laws  in 
lbs  cafe,  we  should  be  happy  to  see  law  de- 
darmg  what  is  tbe  power  of  parKamwnts. 
There  is  no  precedent  produced  which  is  singly 
of  weight  ta  guide  yon,  therefore  if  you  pro- 
ceed, let  it  be  as  near  as  possible  by  the  food 
aid  laws;  namely,  that  there  be  an  accusation 
fcundgd  opon  an  oath,  and  the  evidence  kept 
sciet.  I  propose  that  way  for  the  rery  reason 
Aa^^otbera  oppose  it,  viz.  tbe  accusation  goes 
ofer  tbe  kingdom,  and  it  will  bring  dishonour 
to  the  faoiiae,  the  king,  and  the  earl :  Fur  the 
boaoor  of  the  House  it  will  be  hard  to  say,  the 
dbarge  was  brought  in  upon  misinformation. 
A  person  aecused  for  advising  to  bring  in 'arbi- 
trary government,  he.  and  for  saying  the  king 
is  not  fit  to  govern  ;  if  this  be  true,  though  it 
be  not  Treason  in  the  formalitv  of  the  law,  it 
deserves  no  less  punishment  tirnn  if  it  were ; 
but  if  not  found  guilty,  consider  the  case.  If 
see  say,  A  killed  a  man,  and  it  is  nut  so,  must 
not  be' give  reparation  ?  We  have  an  accusa- 
tioa  upon  hearsay,  but  if  it  be  not  made  good, 
iha  blackest  scnndal  atiich  bell  can  invent,  lies 
at  oor  door. 

Then  Sir  Tko.  Meert  moving  to  refer  it  to 
^  Committee  of  Grievances  : 

Mr.  Vqjitghan,  You  should  have  put  the  iSrst 
^lestion  before  another  had  been  moved,  the 
earl  of  Middlesex's*  (Cranfield's^  case,  will  not 
bold  parallel;  he  was  accu&ed  of  bribery,  which 
might  he  proved  by  their  own  books,  but  this 
is  for  scanduliztn^  the  kinj^  &c.  And  where 
diali  tbe  Committee  of  Grievances  enquire 
about  it  ?  .  You  sav  let  them  hear  the  persons. 
But  suppose  they  be  of  the  Lords*  house.  Can 
JOQ  send  for  them  ?  Or  if  yon  do,  will  they 
Goaie  and  sav  it  ?  The  matter  of  this  accusa- 
tion »  such,  that  if  it  lies  in  the  knewledj^e  of  a 
rln|;le  persob,  if  be  delivers  it  extrajudicially 
(«bicb  he  doth,  \f  not  upon  oath)  be  may  be 
wdone  by  it,  and  hazard  his  person  too :  At 
tbe  Committee  of  Orievnnces  the  persons  most 
ae  known,  and  what  tbey  can  say,  and  then  we 
nay  conclude  what  will  follow :  Besides,  their 
qioality  may  be  such  as  they  cannot  be  brought, 
sr  tbetr  discretion  such  as  tiiey  will  not  answer. 

Sir  Richard  Temple.  Tell  but  the  Lords  that 
tnaa  in  public  place  hath  misbehaved  htm- 
irif,  md  they  will  sentence  bim,  if  he' purge  not 
liiniself;  never  yet  were  witnesses  examined 
Wfore  tbe  trial  in  case  of  trensoii  or  febny,  for 
ika  if  there  be  two  witnesses,  a  way  may  be 
fetBd  by  poisoo^  of  some  other  way,  to  take 
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Seij .  ilftityiMirVf.  No  mm  can  do  what  Is  josQ 
hut  bemust  have  v^hatis  true  before  him;  whera 
life  is  concerned,,  yon  ought  to  have  a  moral 
certainty  of  tbe  thmg,  and  every  one  be  ahl# 
to' say,  Upon  this  proof,  in  my  conscience,  this 
man  is  Guilty.  Common  fome  is  no  ground  to 
accuse  a  man,  where  matter  df  fact  is  not 
clear:  To  say  an*  evil  is  done,  therefore  thift 
man  hatii  done  it,  is  btrange  in  momH^,  mori 
in  logic. 

Upon  tbe  whole  pebate  *  it  was  voted ; 
^*  That  the  Committee  do  reduce  the  Accusar 
tion  to  Heads,  and  present  them  to  this  House.'' 

N(rDember6,  1667. 

Sir  ThomoM  Littletdn  reports  that  the  Aceu« 
sation  was  reduced  to  Heads,  which  he  read  in 
bis  place,  and  afterwards  delivered  the  same  in 
at  tLe  clerk's  table,  which  are  as  followeth,  viz. 

I.  <<  That  tbe  earl  of  Clarendon  bath  designed 
a  standing  army  to  be  raised,  and  to  govern 
tbe  kingdom  thereby,  and  advised  tbe  king  to 
dissolve  this  present  parliament,  to  lay  aside  all 
thoughts  of  parliaments  for  tbe  future,  to  go« 
vera  by  a  military  power,  and  to  maintain  tbii 
same  by  Free  Quarter  aiid  Contribution. 

II.  <<  That  he  hath,  in  tbe  hearing  of  th^ 
king's  Subjects,  falsely  and  seditiously  said^ 
That  the  king  was  in^  his  heart  a  Papis^-^ 
Popishly  affected,  or  words  t6  that  efiect. 

III.  "  That  be  hath  received  great  sums  of 
Money  for  the  procuring  of  the  Canary  Patent^ 
and  odier  illegai  Patents,  and  gmnted  illegal  In- 
junctions to  stop  proceedings  at  law  against 
them,  and  other  illegal  Patents  formerly  granted. 

rv.  *'  Thitt  he  bath  advised  and  procured 
divers  of  his  majesty's  subjects  to  be  impri^ 
soned  against  law,  in  remote  islands,  garrisons^ 
and  other  places,  thereby  to  prevent  them 
from  the  benefit  of  the  law,  and  tu  prodaed 
precedents  for  tbe  imprisoning  any  other  of  his 
majesty's  subjects  in  hke  manner. 

V.  **  That  he  bath  ooiruptly  sold  feverai 
offices,  contrary  to  law. 

VI.  *«  That  he  procured  bis  majesty'*  Cus- 
toms to  be  farmed  at  under  rates,  knowing  the 
same ;  and  great  pretended  Debts  to  be  paid 
by  bis  majesty,  to  the  payment  o{  which  hit 
majesty  was  nut  in  strictness  bound  ;  and  bath 
received  great  sums  of  money  for  procuring  tbe 
same. 

VII.  <'  That  be  received  ^at  sums  of  mooey 
6'om  the  CompMiy  of  Vintners^  or  some  of 
them,  or  their  agents,  for  euliancing  the  prioM 
of  Wines ;  and  for  freeing  of  them  from  the 
paymenu  of  legal.  Penalties,  wbiob  they  had 
incurred. 

Vm.  "  That  be  hath,  in  short  time,  gained 
to  himself  a  greater  estate  than  can  be  imagined 

*  For  a  fuller  Report  of  this  lyebate,  Mi 
4  Cobb.  Pari  Hist.  $ro; 
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to  be  lawfttllj  (gained  in  so  short  a  time*;  and, 
contrary  to  his  oath,  hath  procured  several 
Grants,  under  the  great  seal,  trom  bis  majesty, 
to  himself,  and  his  relations,  of  several  of  bis 

*  There  is  not  any  proof  of  corruption  in 
Clarendon.  He  is  said,  indeed,  to  have  been 
privy  to  Charles  the  Second's  receipt  of  money 
from  Lewis  tlie  Fourteenth.  But  ot  this  charge 
(a  heavy  charge  we  may  with  Mr.  Fox  admit  it 
to  be)  no  proofs  have  been  advanced.  Of  his 
averseness  to  corruption,  Burnet  relates  an 
anecdote  which  should  be  here  mentioned  in 
honour  of  Clarendon. 

'<  At  this  tune  Monsieur  Fooquet  was  gain- 
ing an  ascendant  in   the  counsels  of  France, 
Cardinal  Mazarin  falling  then  into  a  languish- 
ing, of  which  he  died  a  year  after.    He  sent 
one  over  to  the  king  wiih  a  project  of  an  al- 
liance between  France  and  England.    He  was 
addressed  first  to  the  earl  of  Clarendon,  to 
whom  he  enlarged  on  all  the  heads  of  the 
scheme  he  had  brought,  of  which  the  match 
with  Portugal  was  a  main  article.     And;  to 
make  all  p)  down  the  better,  Fouquet  desired 
to  en^er  into  a  particular  friendship  with  the 
earl  of  Clarendon ;  and  sent  him  the  offer  of 
10,000/.,  and  assured  him  of  the  renewing  the 
same  present  every  year.    The  lord  Clarendon 
told  him,  he  would  lay  all  that  related  to  the 
king  faithfully  before  him,  and  give  him  his 
answer  in  a  little  time :  But  for  what  related 
to  himself,  he  said,  he   served  a  great  and 
bountiful  master,  who  knew  well  how  to  sup- 
port and  reward  his  servants :  He  would  ever 
serve  him   faithfully  ;  and,  because  he  kiiew 
he  must  serve  those  firom  whom  he  accepted  the 
hire,  therefore  he  rejected  the  offer  with  great 
indignation.    He  laid  before  the  king  the  heads 
of  the  proposed  alliance,  which  required  much 
-    consultation.    But  in  the  next  place  he  told 
both  the  king  and  his  brother  what  had  been 
offered  to  himself.    Thev  both  advised  him  to 
accept  of  it.    Why,  said  he,  have  you  a  mind 
^hat  I  should  betray  you  ?    The  king  answered, 
he  knew  nothing  could  corrupt  him.    Then, 
said  he,  you  know  me  better  than  I  do  myself: 
For  if  I  take  the  money  I  shall  find  the  sweet 
of  it,  and  study  to  have  it  continued  to  me  by 
deserving  it.    He  told  them,  how  he  had  re- 
jected the  offer^  and  very  seriously  warned  the 
king  of  the  danger  he  saw  he  might  fail  into,  if 
be  suffered  any  of  those,  who  served  him,  to 
be  once  pensioners  to  other  princes:  Those 
presents  were  made  only  to  bias  them  in  their 
counsels,   and    to    discover  secrets  by  their 
means :  And  if  the  king  -gave  way  to  it,  the 
taking  money  would  soon  gro^  to  a  habit,  and 
•iSrend  like  an  infection   through  the  whole 
court." 

The  story  of  the  attempt  to  bribe  him  is  told 
with  more  circumstantiality,  and  in  particular, 
with  a  lively  representation  of  the  peremptory 
and  indignant  warmth  with  which  he  rejected 
the  pecuniar;f  offer,  bv  lord  Clarendon  himself, 
in  the  *  Continuation,'  &c  The  conclusion  of 
fab  narrative  is  worth  iotcrtion. 


majesty's  lands,  hareditameb^  and  leases ;  to 
the  disprofit  of  his  majesty. 

IX.  **  That  he  introduced  an  arbitrary  p^ 
^~~~"~""~"^-~^"""""^^— ^■■^^■^^■"""•^—••-^i^.^-™—^.^^^— ■— ^— ^— «««^^p« 

''That  afternoon  the  king  and  duke  (who 
was  likewise  iuformed  of  the  correspondence) 
came  to  the  Chancellor,  and  found~~him  out  of 
humour.     He  told  him,  *  that  Fouquet  could 
not  be  an  honest  man,  tmd  that  he  hod  no 
mind  to  hold  that  correspondence  with  him  i' 
and  thereupon  repeated  wliat  had  passed  in  the 
morning,  with  much  choler :  Whicn  made  thenn 
both  laugh  at  him,  saying,  *  the  French  did  all 
their  business  that  way:'  and  the  kiu^  told 
him  '  He  was  a  fool,'  implying  <  that  he  should 
take  his  money.'    Whereupon  the  Chancellor 
besought  him  '  not  to  oppear  to  his  servants  so 
unconcerned  in  matters  of  that  nature,  wliich 
might  produce  ill  effects ;'  and  desired  him  to 
consider,  <  what  the  consequence  of  his  receiv- 
ing that  money,  wlih  what  secrecy  soever,  most 
be.    That  the  French  king  must  either  believe 
that  he  had  received  it  without  his  majesty's 
privity,  and  so  look  upon  him  as  a  knave  fit  to 
be  depended  upon  in  any  treachery  against  bia 
master;  or  that  it  was  with  his  majesty's  ap- 
probation, which  must  needs  lessen  his  esteem 
of  him,  that  he  should  permit  his  servants  of 
the  nearest  trust  to  grow  rich  at  the  charge  of 
another  prince,  who  might  the  next  day  become 
his  enemy.'    To  which  the  king  snMliog  made 
no  other  reply, '  than  that  few  men  were  so. 
scrupulous;'  and  commanded  him  '  to  return  a 
civil  answer  to  M.  Fouquet*8  letter,  and  to 
cherisi)  that  correspondence,  which'    he  said 
*  might  he  useful  to  him,  and  could  produce  no 
incouveniency.'    And  so,  when  La  Basteede 
(who  could  not  forbear  to  use  new  importunity 
with  him  to  receive  the  money,  till  he  found  hp 
was  much  offended)  brought  him  the  cipher, 
he  delivered  him  his  letter  for  M,  Fouquet. 
And  the  next  week  aflerhis  return,  the  king  of 
France  writ  to  him  in  his  own  hand, '  that  tbc 
correspondence  M.  Fouquet  had  invited  hi^m 
to,  was  with  his  m^esty's  privity ;  and  that  he 
was  well  pleased  with  it.'    And  so  the  correa* 
pondence  continued  till  that  great  man's  fall : 
And  then  the  kin^  sent  all  the  letters  which 
had  passed,  and  apher,  to  the  Chancellor,  and 
writ  to  him,  <  from  that  time  to  communicate 
with  all  freedom  with  his  ambassador/  whidi 
he  was  before  restrained  from." 

In  the  CEuvres  de  Louis  XIV,  Memo  ires 
Hiscoriques,  Premiere  Partie,  p.  66,  that  king^ 
after  stating  his  motive  for  wishing  the  marriage 
of  Charles  the  2nd,  with  the  Piincess  of  Portu- 
gal, gives  the  following  account  of  liis  unsuooessr 
ful  attempt  to  bribe  Clarendon : 

"  Je  n'  oubliai  done  rieu  pour  le  porter  ^  oe 
maria^e,  et  parce  que  c'est  une  cour  ou  I'ou  fait 
d'ordinaire  oeaucoup  par  I'argsnt,  et  que  let 
ministres  en  cette  nation  out  €i6  fort  souvent 
suspects  d'etre  pensionnaires  d'Espagne,  et  que 
le  chancelier  Hyde,  trbshabile  homme  pour  le 
dedans  du  royaume,  paroissoit  alors  avoir  ua 
fort  grand  ponvoir  sur  I'esprit  du  Roi,  je  liai 
avec  lui  ea  particulicr  uoe  Aegocaatioii  tr^»-M- 
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Tenmieoe  in  hb  majesty's  Plantations;  aftd 
hath  caused  sach  as  complained  thereof  before 
kis  Bijesty  and  ooondl,  to  be  long  imprisoned 
for  so  doing. 

X.  "  That  he  did  jreject  and  frustrate  a  Pro- 
posal and  nndertakingy  approved  by  his  ma- 
jcstj,  for  the  preservaiiun  of  Nevis  and  S(. 
Chnstopfacr'sy  and  reducin^^  the  French  Planta- 
tbas  to  his  majesty's  obedience,  after  the  com- 
Biissions  were  drawn  up  for  that  purpose; 
viiicb  was  the  occasion  of  our  great  losses  and 
dunages  in  those  parts. 

XI.  *<  That  he  advised  and  effected  the  Sale 
of  Dunkirk  to  the  French  king,  beinc;  part  of 
ho  majesty's  dominions;  together  with  the 
aaBODitioii,  aitilleryy  and  all  sorts  of  stores 
tbere;  mnd  for  no  greater  value,  than  the  said 
aauaamtioo,  artillery  and  stores,  were  wo^h. 

Xnr  "  That  the  said  earl  did  unduly  cause 
majesty's  letters  patents,  under  the  great 
seal  to  one  Dr.  Croucher,  to  be  altered^  and 
the  enrollment  thereof  to  be  undoly  rased. 

XIII.  ^  That  he  hath,  in  an  arbitrary  way, 
esamined,  and  drawn  into  question,  divers  of 
kis  ssajesty's  subjects,  concerning  their  lands, 
tenements^  goods  and  chattels,  and  properties ; 
determined  thereof  at  the  council-table ;  and 
stopped  proceediflgs  at  law,  by  order  of  the 
oooocil-tlible;  and  threatened  some  that  pleads 
cd  the  statutes  of  17  Car'.  1. 

XIV.  '*  That  he  hath  caused  Quo  Warrantos 
to  be  issued  out  against  most  of  the  corpo- 
rations of  England,  immediately  after  their 
charters  were  confirmed  by  act  of  parliament; 
to  the  intent  he  might  receive  great  sums  of 
money  from  them,  for  renewing  their  charters; 
which  when  they  complied  withal,  he  caused 
the  teid  Quo  Warrantos  to  be  discharged,  or 
prosecntion  thereupon  to  cease. 

XV.  **  That  he  procured  the  Bilk  of  Settle- 
SMnt  for  Ireland,  and  received  great  sums  of 
money  for  the  same  in  most  corrupt  and  un- 
lawful manner. 

cfbte,  incoonue  m^me  ^  nion  Amba^sadeur  en 
Ang^eterre,  et  lOt  envoyai  on  homme  d'esprit,* 
ft  qui,  sons  pr^tezte  d  acheter  du  plomb  pour 
SMS  b&dmens,  avoit  des  lettres  de  credit  jusqu' 
k  500,000  liv.,  qu'il  offrit  de  ma  part  h  ce 
aiaistre,  sans  lui  demander  que  ton  amiti^.  II 
icfbsa  mes  offres  avec  d'autant  plus  de  m^rite, 
qa'en  m^«ne  temps  il  avoua  k  cet  envoys,  qu'il 
^it  Itti-rocme  d'avis  du  marisge  de  Portugal 
poor  Tint^rct  du  Roi  son  maltre,  ^  qui  ii  le  fit 
spr^  cela  parler  en  secret.'' 

"*  La  Bastide  de  la  Cro)z,  gentilhomme  du 
Koaer]^e,  employ^  autrefois  dans  les  nego- 
etttioos  avec  Cromwell.  Le  surintendant  Fou- 
^set,  qui  avoit  €t6  cbarg6  des  premieres  ouver- 
tans  dans  cell^ci,  ayant  ^t^  arr^t^  peu  apr^s, 
faffiuie  Alt  coofi^  au  comte  d'Estr^es,  alors 
unbssndear  en  Angleterre."  (£avres  de  Louis 
XIV,  vol.  1,  p.  66. 


XVI.  «  That  he  bath  deluded  and  betrayed 
his  majesty  and  the  nation  in  foreign  treaties 
and   negotiations,   relating  to  the   late  war: 
and  discovered  and  betrayed  his  secret  coun-    I 
sels  to  his  enemies. 

XVII.  «  That  be  was  a  principal  author  of 
the  fatal  counsel  of  dividing  the  fleet  about 
June  1666.'* 

Mr.  Edw.  Seymour,  after  having  charged  the 
lord  chancellor,  in  general,  thus  expressed 
himself:  He  makes  the  earth  groan  by  his 
building*  (the  monument  of  his  greatness)  as 
we  have  done  under  his  oppression :  And  speak- 
ing of  the  king's  being  a  papist,  said,  As  if  the 
ills  be  had  done  must  be  supported  by  greater. 

Sir  Tho,  JJUieton.  [On  presenting  the  Ar- 
ticles.} If  he  did  not  the  crimes  alledged,  he 
is  able  to  clear  it  upon  others;  he  whined 
after  a  peace.  At  the  beginning  of  the' war 
he  had  no  preparations,  llie  wind  was  won- 
derfully in  a  corner,  that  the  Dutch  could  not 
come  out.  He  gave  perpetual  assurance  that 
the  French  would  not  come  out,  he  made  plots, 
and  a  committee  of  Lords  and  Commons  were 
appointed  to  enquire ;  but  all  came  to  no  ef- 
fect; nothing  discovered.  He  made  those  plots  ' 
as  a  eround  to  raise  an  army.  The  Commons 
do  of  course  send  to  the  Lords.  The  course  is 
that  the  Lords  do  desire  him  to  be  secured. 

Lord  Cornbury  f.  If  any  one  Article  in  this 
Charge  be  proved  lord  Clarendon  will  submit 
to  the  rest. 

Another  particular  touching  the  dividing  the 
fleet,  being  delivered  in,  was  added  to  the  rest; 
and  the  Heads  again  read  at  the  table;  on 
which  a  debate  arose,  whether  the  Heads  of 
the  Accusations  brought  in  against  the  earl  of 
Clarendon  should  be  referred  to  a  committee 
to  take  the  proofs. 

Mr.  Dorndtwell  moves  to  have  the  Heads 

*  "  The  king  had  granted  lord  Clarendon  a 
large  piece  of  ground  near  St.  James's,  to  build 
a  house  on.  He  intended  a  good  ordinary 
house;  but  not  understanding  these  matters,  he 
was  run  into  a  vast  charge  of  50,000/.  Some 
called  it  Dunkirk-house,  intimating  that  it  was 
built  by  his  share  of  the  price  of  Dunkirk. 
Others  called  it  Holland-House,  because  he 
was  thought  to  be  no  friend  to  the  war.''  Bur- 
net.— Lord  Clarendon  says  himself,  that  be 
was  not  so  much  feshamed  of  any  one  thing  he 
had  done,  as  he  was  of  the  vast  expence  he  had 
made  in  the  building  of  his  house,  which  had 
more  contributed  to  that  gust  of  envy  that  had 
so  violently  shaken  hint,  than  any  misdemeanor 
that  b«^  was  thought  to  have  been  guilty  of. 
He  adds,  tlmt  it  cost  a  third  part  more  than  he 
intended.     Life,  p.  513. 

t  The  earl  of  Clarendon's  elde»t  son.  •  <<  He 
was  so  provoked  at  the  ill  usace  his  father- meft 
with,  that  be  struck  in  violenJy  with  the  party 
that  opposed  the  court.''  Burnet.— On  king 
James  s  accession  he  wm  made  Lord  Privy 
Sealianddiedin  1709* 
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eommitted  to  enquire  the  trutb^  end  argues  that 
comiDOD  fame  is  not  suffioieot  to  bring  him 
upon  the  stage. 

Sir  P.  Goodrick  seconds  it,  because  new 
matter  was  now  added  to  w.hat  was  formerly 
charged  viva  voce  in  the  house. 

Sir  R.  Howard,  Suppose  i\fe  earl  inno€:cnty 
Mid  yet  charged  and  imprisoned  (which  is  the 
worst  of  the  case)  he  afterwards  appears  in- 
Docent  and  is  discharged,^  receiving  no  more 
hurt  tbati  other  subjects  have  done ;  namely, 
one  great  man  lately^  (the  dake  of  Bucking* 
ham  \)  Object.  But  why  should  you  commit 
him?  Answ.  For  proof,  whether  the  articles 
be  true  or  not ;  suppose  men  for  sel^preserva- 
cion  will  not  venture  to  come,  not  knowing  how 
they  may  trust  themselves,  and  so  you  have 
no  proof,  he  very  guilty,  and  you  not  able  to 
proceed ;  is  the  inconveniency  greater  for  an 
innocent  person  if  he  prove  so,  toaufier  a  few 
days,  than  for  you  to  lose  your  reputation  for 
ever.  If  this  man  be  not  brought  to  his  trial, 
it  may  force  him  to  Ay  to  that  which  he  coun- 
selled, that  is,  that  we  may  never  have  parlia- 
ment more. 

Sir  John  Gifodrick  would  have  the  gentleman 
make  his  own  case.  Moves  that  the  impeach- 
B»ent  may  not  go  out  of  the  bouse,  till  recom- 
BBteoded  to  a  grand  committee. 

C^l.  Birch  t  said  that  sir  W.  Pemiyman,  an 
evidence  ,/igakist  lord  Strafibfd,  was  checked 
for  not  offering  to  |ive  his  evidence. 

Mr.  Vaughan.  You  admit  the  Accvsation  to 
be  matter  for  a  charge,  if  the  committee  find 
proof;  if  you  intend  to  make  this  a  distinct  case 
1  leave  it  to  you  ;  but  if  this  he  to  settle  the 
course  of  the  proceedings  of  the  house,  I  am 
agninst  it;  for  this  is  onlerins:  a  way  of  pro- 
ceeding in  the  earl's  case,  u  hich  shall  not  be 
a  general  rule.  Though  I  cannot  say  one  of 
the  articles  to  be  true,  yet  I  know  them  to  be 
«  full  charge  if  made  good,  and  yo«  are  pre- 
scribing a  course  neitlier  proper  nor  ever  prac- 
tised. A  witness  who  speaks  without  oath  is 
nbject  to  damage ;  not  so  upou  oath,  because 
the  law  compels  him:  and  wliereas  it  hath 
been  said,  if  witnewes  attest  before  the  House 
of  Commons,  what  judges  dare  mtddle  in  it; 
X  answer  sndb  judges  are  meddled  in  the  Case 
cif  air  John  Elliot,  &c.  and  the  Ship  Money. 

*  See  an  aocoeat  of  this  business,  4  Cobb. 
Pari.  Hist.  S41. 

t  ^*  Col.  Birch  was  a  mefn  of  a  pecvdiar  cha- 
racter. He  bad  been  a  carrier  at  first,  ofid 
il^taioed  still,  even  to  an  aflectation,  the  olown- 
iabneas  of  his  edueatioo.  He  got  op  in  the 
progreas  of  the  war  to  be  a  colonel,  and  to  be 
coBceracd  in  the  excise.  And  at  the  restora- 
tion he  was  found  So  be  so  usefol  in  inanaging 
the  excise,  that  he  waa  put  in  a  good  post. 
He  was  the  roughest  .aad  boldest  speaker  in 
liia  hoyac,  and  talked  in  the  language  and 
pbiwes  of  a  caiwet ;  but  with  a  beauty  and 
^ioouence  ^lia(  was  always  acceptable.  He 
Sfoae  alvsays  with  nsnch  hfe,  and  heat;  bat 
judgment  was  not  his  taleot.''    Burnet. 


Sir  John  Heilend,  No  man  impeached  ta 
the  House  of  Onnmons  bnt  blasted  for  ever 
after;  therefore  we  sliould  be  wary  how  we 
proceed.  If  any  person  will  undertake' to  mak« 
it  good,  a'S  sir  Henry  Vane  did  lord  StrsUTord's 
impeachment,  he  is  for  an  iinpenchmeut. 
.  Mr.  Seymour ^  speaking  of  precedents,  snitf , 
tliat  precedents  tn  the  church  by  the  father* 
are  rather  to  facilitate  assent,  than  impose  be- 
lief— fitter  for  lower  courts  than  a  parliament. 
As  soon  as  theic  own  matter  is  accorded,  trea* 
son  is  done  away,  as  in  the  late  precedents. 
One  ai^umeut  of  tbe  earl's  guilt  is,  that  he  has 
not  pot  himself  upon  his  trial  all  thb  while. 
We  are  now  disputing  whether  we  shall  ever 
impeach  any  person.  Of  his  own  knowledge 
many  persons  have  been  menaced  in  case  th<^ 
give  evidence.  *■  Serpens  qui  serpen  tern  devorat 
fit  draco.'  Lord  Clarendon  has  reserved  to 
himself  the  monopoly  of  bribes.  He  sajs  he  has 
a  moral  assurance  or  the  proof  of  all  his  charge. 

Sir  It.  Howard,  If  we  proceed  only«  by  the 
common  law,  we  may  be  censured  at  some  of 
the  bars  below ;  we  must  do  it  to  satisfy  and 
then  not  satisfy  by  doing  it.  Though  comnioa 
law  has  its  proper  sphere,  'iis  not  in  this  place^ 
we  are  in  a  higher  ^bere.  If  impeacfameata 
of  this  nature  be  not  allowed,  we  have  no  waj 
left  of  impeaching  a  great  person.  M.  de  la 
Pole  so  charged,  and  lord  chancellor,  who  then 
governed  all,  and  probably  in  the  fault  then. 

Sir  Henry  North  says,  the  amends  he  caa 
make  for  any  impertiuencr  is  not  to  hold  them 
long.  Understands  the  charge  upon  cbmmoa 
fame  only.  Being  without  evidence,  moves 
to  have  the  articles  argued  head  by  bead,  what 
they  amount  unto. 

Sir  Rob,  Atkins,  We  have  things  at  (he 
third  hand ;  persons  without  dours  say  they 
know  it  by  informntion.  Urges  the  shame  of 
accusing  an  innocent  person ;  and  credulous 
persons  will  retain  some  of  the  accusations; 
though  folse. 

Sir  W.  Lomtker.  In  parliament  1  Car.  com* 
moa  fame  was  a  good  {ground  of  proceeding  iti 
any  accusation  from  the  House  of  Commons. 
Resolved  then  upon  the  question  in  Dr.  Turner** 
case  against  the  duke  of  Buckingham. 

Sir  Tha,  Strickland,  Lord  Strafford  com* 
plained  of  nothing  done  before  his  trial,  but  at 
his  trial,  and  put  it  home  to  the  Lords  as  their 
own  case  in  accumulative  treason.  Tbe  htird* 
ship  he  rejects,  but  the  easy  one  in  proceeding 
he  would  have.  Never  knew  a  child  named 
before  bora,  and  so  would  not  have  the  iitt- 
peachment. 

Mr.  Waller.*    Tbe  door  was  locked  in  the 


*  '*  Waller  was  the  delight  of  the  house  :  and 
even  at  80  he  said  the  liveHest  things  of  any 
among  them.  lie  was  only  concerned  to  sav 
that  which  should  make  him  be  applaoded.* 
He  deserves  the  character  of  being  one  of  the 
great  refiners  of  our  language  nod  poetry  :  He 
was  for  near  60  years  t>ne  ef  the  Best  of  ouf 
writers  that  wayt*'  Baraet^  See  also  JoHmoo'* 
Life  of  him. 
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debate  of  lord  Stnffbrd*s  aod  tbe  abp.  of  Cui* 
ttrborys  case.  The  reason,  because  of  the 
paatoesa  of  the  men.  The  king  might  dissolve 
the  pariiaaieDt  before  the  impeachment. 

Sv  H.  Temple,  In  several  impeachmcjits 
DO  wtmeas  bat  from  impeaciiments  without 
doors.  Grand  jaries  present  upon  their  own 
koovtedge,  and  if  the  fact  known  by  any, 
bofuid  to  present.  M.  de  la  Pole  was  ini- 
I,  for  common  &me.  When  voted  im- 
I,  then  time  to  inform  a  committee  for 


Sir  John  Holland.  In  lord  Strafford's  case 
nfunoacion  was  tti  the  committee  of  grievances 
by  sir  John  Clotworthy — He,  moves  for  parti* 
caiar  charge  before  impeached — Torches  afar 
off  make  a  i;reater  show  than  near  at  hand. 
Frooi  lord  Bacou. 

Sir  CA.  Wheeler.  Charges  him  with  conn- 
meiiciai;  the  Non-conformists.  He  charges  the 
de^  with  drunkenness  in  tlie  proclamatiun,for- 
getting  gluttooyy  himself  so  guilty  of,  he  miide 
onoy  a  poor  gentleman  believe  at  Paris,  that 
be  came  frona.  his  £mbaasy  in  Spain, 'full  of 
owoey — he  sent  prince  Rupert  into  Germany — 
engrosses  all  money  and  counsels— corresponds 
with  Cromwell,  and  hud  money  from  him — 
oppressed  the  duke  of  York,  till  his  alliauce 
mth  his  danghter. 

The  question  being  thpn  put,  tliat  the  Heads 
of  the  Accusation  be  referred  to  a  Committee 
to  take  the  Proofs,  and  Report ;  it  passed  in 
the  negative  194,  to  128.  The  House  then 
proceeded  on  the  Heads  of  Accusation. 

November  7. 

Tbe  House  resumed  the  farther  consideration 
of  the  Heads  of  the  Accusation  delivered  in 
against  the  earl  of  Clarendon. 

Sir  Tho.  Oshcme.*  Tiie  king  ready  to  change 
lis  leligioD  !-T-no  money  remaining — no  per- 
son in  eoiployment,  but  who  can  buy  it — we 
are  apon  our  last  legs — no  one  man  ever  had 
anre  employments — threatens  any  man  that 
gave  advice — no  vessel  to  swim  i^ithout  his 
faaiid  at  the  rudder— no  money  issued  out  of 
the  treasury  vrithout  his  approbation.— Sir  Wm. 
Coventry  brought  orders  out  of  the  chancel- 
lor's doset,  when  the  king  was  with  him — if 
any  other  men  bad  the  thoughts,  they  had  not 
the  power — -l»e  has  no  pique  against  him,  but 

*  Sir  Tho.  Osborne  was  a  verr  plausible 
ipcakery  but  too  copious,  and  could  not  easily 
aake.anend  of  his  discourse.  He  bad  been  al- 
wajsamoagtbe  high  cavaliers,  and  missing  pre- 
fennenty  he  had  opposed  the  court  much,  and 
was  one  of  lord  Clarendon's  bitterest  enemies.'' 
Bomet. — Ue  was  afterwards  made  Lord  Trea- 
Mrer  and  carl  of  Danby,  and  at  last  duke  of 
Leeds. 

t  This  expression  (said  by  lord  Clarendon 
boseif  to  have  been  laid  to  his  charge  by  ^r. 
Seymour)  wns,  '*  That  400  country  gentlemen 
were  only  fit  to  give  money,  and  did  not  know 
bow  an  invasion  was  to  be  resisted.^'  Life;  p. 
445. 

fOt.  YI.      . 


as  he  is  one  of  the  400t  (of  the  House  of  Com- 
mons) thought  by  the  Chancellor  useless  and 
inconsiderable. 

The  First  Article  read. 

Sir  Rob,  Howard  heard  from  persons  of  qua- 
lity, Tliat  it  would  be  proved. 

The  Second  Article  was  read. 

Lord  SL  John.  Persons  of  great  quality  have 
assured   him  to  make  it  good,  and  if  tliey  per- 
form nnt,he  will  acquaint  the  housewho  they  are. 
The  Third  Article  read. 

Mr.  Ed.  Seymour,  Sufficient  persons  will 
make  it  good,  with  this  addition,  when  he  re- 
ceived th^  money,  he  said,  *  So  long  as  the  king 
is  king,  and  I  lord  chancellor,  the  patent  will 
stand.' 

The  Fourth  and  Fifth  Articles  read. 

Sir  R.  Temple.  Divers  have  undertaken  to 
make  them  good ;  if  they  do  not  I  will  name 
them. 

About  the  receiving  Money  of  Vintners. 

Sir  Rub.  Carr.  That  he  knows  who  will 
prove  it. 

About  his  fretting  a  great  Estate  so  sud- 
denly.   • 

Mr.  Ed.  Seymour.  I  suppose  you  need  no 
proof,  the  sun  shines  at  noon  day. 

Sir  2*.  Litthion.    The  matter  of  fact  in  tho 
Article  is  easy  made  out,  for  his  place  as  chan-- 
cellor  could   not  he  worth  above  4  or  5,000/. 
per  ann. 

About  introducing  an  Arbitrary  Govern- 
ment in  the  Plantations. 

Sir  T.  Littleton  and  sir  T.  Osborne  alledged, 
that  one  Farmer  and  others  came  from  the 
Barbadoes  to  complain  of  it,  and  lodged  their 
petition  in  this  house,  but  were  imprisoned  that 
they  might  not  be  heard. 

About  frustrating  Proposals  for  preserving 
Nevis,  &c. 

Sir  Ch.  Wheeler.    The  war,  fire,  and  plague, 
not  so  great  a  loss  as  Nevis  and  St.  Christo- 
pher's.    Nevis  worth  20,000/.  per  ann.  to  the 
king,  and  he  receives  not  a  shilling  of  it. 
About  t}ie  Sale  of  Dunkirk. 

Sir  T.  Ohborne  said,  a  great  lord  told  him 
that  the  earl  had  made  a  bargain  fhr  Dunkirk 
three  quarters  of  a  y*  ar  before  it  was  known. 

Mr.  Waller.  Paying  for  Dunkirk  would 
entitle  it  to  the  crown,  and  us  to  the  keeping 
it.  The  king  might  as  well  sell  the  Isle  of 
Wight. 

Mr.  H.  Coventry.  It  is  as  much  treason  to 
part  with  Dunkirk,  as  disband  the  guards ;  both 
being  mentioned  in  the  preamble  of  the  act  for 
supplyinc^  the  king.  , 

Sir*  J?.  Horcardf  thinks  it  was  treason  to  sell 
the  guards,  if  any  enemy  was  in  being.  Jit  is 
the  way  |o  confirm  spmehody  else  i'».5^  sale 
of  Tangier  too.  A  great  man  has  said,  if  it 
could  jiot  be  kept,  it  might  he  sold  He  has 
heard  the  kin<r  of  France  should  sa^j  ^*®  hoped 
his  ne:(t  pu^chnse  shtxuld  be  London. 

Mr,  Prynnr.  never  heard  that  the  selling  a 
place  with  iltc  kind's  consent,  and  the  king  had 
the  money,  was  treason;  but  dehvering  a  fort 
before  reduced  to  extremity,  is  treason, 
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Mr.  Vanghan.  Dunkirk  wfts  an  klbqdtsitioii 
by  arms,  and  therefore  n<it  alienable :  Tangier, 
oportion  wiib  his  w'lf^,  and  therefore  he  might 
dispose  of  it.  Dunkirk  as  much  the  king's  domi- 
nion as  Scotland  or  Ireland,  attd  to  sell  it  is 
treason  bj  the  law. 

Sir  Edw»  Harleu*.  The  king,  apprehend- 
ing that  the  Spanish  ambassador  might  impor- 
tune him  for  it,  bid  Irim  prepare  an  act  for 
annexing  it  to  the  croWh  of  £h^land.  The 
Act  of  1,500,000/.  does,  he  conceives,  declare 
it  to  be  part  of  the  king's  dominions.  He  left 
thcire,  in  ready  mohey,  as  appears,  9,640/.  ac^ 
cording  to  the  settlement  or  600/.  a  «»eek.  A 
place  of  eitraordinary  relief  to  us. 

Mr.  Swynfin,  in  the  charge  of  corresponding 
with  Cromwell,  alledges  the  act  of  indemnity. 

Mr.  Voaghan,  The  cl\nnceilor  might,  in  bis 
defence,  plead  that  ur  any  other  pardon,  from 
the  king. 

Sir  K.  Hotddrd  would  hare  him  plead  to  i|^ 
that  they  ma^  know  the  king's  enemies  from 
his  friends. 

Mr.  Dodnwell  let  sHp  a  word,  viz.  *  violent 
stream  against  the  chancellor;'  called  to  the 
bar  by  many;  at  last  put  to  explain* himself:  he 
professed  no  reflective  intention,  and  humbly 
craved  the  pardon  of  the  house. 

Mr.  Hampdenf  spoke  to  that  part  of  the  act 
nf  indemnity,  whereih  the  person  grieved  should 
have  lii^  treble  damages  in  any  court. 

Sir  John  Denhaml,  The  lorcf  chancellor  could 
not  be  out-lawed ;  but  be  is  not  dear  in  eqiiity. 
•^This  Article  wns  accordingly  left  out. 

Mr.  Thomas  will  make  good,  when  it  is  con- 
vtrhient,  the  article  of  couucil-table-orders, 
against  law. 

Sir  Edw.  Matters  as&erts  the  article  of  Qtio 
Warranttw  for  the  corporation  of  Canterbury. 
The  16rh  Article  was  then  read. 
-Sir  R.  Hoteard,  No  man  can  deny  that 
correspbndmg  ^ith  the  kinoes  enemies  is  trea- 
son. If  it  be  not,  treason  has  neither  name 
nor  definition. 

Sir  T.  LittUton.  Delnding  his  majesty  in  all 
foreign  treaties  relating  to  the  late  war. 
Setting  out  too  nary,  in  expectation  of  peace, 
and  has  undertaking  that  the  French  Would  not 
)en(;nge  ae^ainst  u^,  this  lust  summer,  ^hen  we 
expected  a  peace  in  April,  and  had  it  not  till 
Augnir. 
Mr.  Waller.    He  might  hold  correspondence 

•  He  was  governor  of  Dunkirk  when  thai 
to^vn  was  sold,  be  strenuously  opposed  the 
sale  of  Dunkirk,  and  by  his  interest  in  the 
bouKe  of  commons  procured  a  bill  h>  be  brought 
in,  at  the  K«foration,  for  anneaiiie  it  insepa- 
rably 10  the  Crowta.  But  it  was  laid  ftside  after 
being  once  read. 

t  EWest  son  6f  the  famous  patriot.  He  had 
before  been  chosen  one  of  the  five  Knights  of 
the  shire  for  bucks,  by  the  Protector  in  bis 
pnrHament  1650,  who  ulso  about  the  same  time 
created  h'itn  a  lord,  or  a  member  of  his  upper 
hcruBe.     At)i.  Oxoii.  vol.  I>. 

t  The  celebrated  author  of  Cooper's  Hill. 


with  th^  Icing's  enemies,  and  not  bettay  bim 
to  his  enemies.* 

Lord  Vaugkan  desires  Ifaai  betmying  his 
secret  counsSs  mty  be  pot  into  the  Afticle  ; 
it  will  be  made  out  by  a  person  of  honour, 
that  he  would  have  discovered  his  seeret  coun- 
sels to  bis  enemies.    He  spoke  thrice  to  thia. 

Sir  John  Holiand  moves  (bat  it  may  be  de* 
dared  by  the  members  who  gave  the  indace- 
oieDt  fbr  this  bead,  whether  they  received  in- 
formation fi^bhi  a  foreigner  or  not. 

Mr.  Henry  Coventry,  Possibly  a  foreign 
atfibhssador,  and  no  oath  can  be  given  him. 

Mr.  Vanghitn.  Achilles  was  said  to  be  shot- 
free,  and  some  would  have  the  king  to  be  trea'- 
son-free.  Positively  says,  it  must  be  from  « 
foreigner,  or  no  way. 

Lord  Faujghan,  Tied  unon  his  honour  not  to 
discover  the  persons.  At  last,  after  seme  time, 
brines  this  answer  in  writing  to  the  table,'  That 
lord  Clarendon  hath  deluded  his  majesty  and 
the  tiation  in  foreign  treaties  and  negociations 
relating  to  the  late  war,  and  discovered  his  ma- 
jestv*s  secret  cootosels  to  hb  enemies.' 

The  qnestion  being  propounded.  That  it  ma}f 
be  declared,  by  the  members  that  gave  the  in- 
ducement for  this  Head,  Whether  th^y  received 
information  from  a  Foreigner,  or  not ;  and  the 
question  being  put,  that  the  question  be  put, 
ic  paaied  in  the  negative.  It  was  (hen  re»olved 
That  these  words ;  '  and  discovered  and  be-» 
trayed  his  secret  counsels  to  his  enemies/  be 
added  to  that  Head. 

The  16th  Article  being  then  rend,  as  amend- 
ed, and  the  question  being  put,  That  the  earl 
of  Clarendon,  upon  this  Head,  be  impeached 
of  Tt^ason,  it  pateed  iti  tlje  idfirniative  Itfl  to 

About  Sealing  Dr.  Crowtber's  Psteot 
Mr.  Street.  Ttte  king  gives  the  living  to 
Crowther,  in  the'^irant  is  a  mistake  Of  a  county, 
Crowtber  finds  the  mistilke,  and  petitions  the 
king  to  aOiend  it ;  the  king  calls  for  the  ch&n« 
cellor  and  seal,  atod  in  the  kiAg^  pre^nce  it 
was  amended  atod  sealed. 

Sir  Uiomas  Idttletoh,  The  crinie  Icems  na 
g^e^t  as  a  Chancellor  could  coWimit ;  the  kiiq; 
was  to  pre^nt  by  such  a  day,  or  not  at  All ; 
the  £rror  was  found  aller  the  day,  so  that  the 
kinjg  ^y  act  of  parliament)  had  lost  his  right. 
The  Chancellor  did  alter  the  patent,  and  the 
record  was  fetched  away  by  one  of  the  Chan- 
cellor'^ Servants,  and  brought  bai6k,  rased  and 
altered,  tvhich  might  be  done  (atod  in  other 
cases  is  done)  where  a  word  only  bath  been 
mistakel) ;  bdt  that  is  ?o  caSe  of  Sdm^thiog  per- 
fectly in  the  king*8  power,  and  to  save  iiew  seal- 


*  <<  This  was  no  aooner  said  than  a  yioung 
confident  man,  the  lohl  Vaughan,  son  to  the 
earl  of  Carbery,  a  person  of  as  ill  a  face  fts 
fii'me,  his  looks  and  his  manner  both  extreme 
bad,  asked  for  the  paper  that  had  b^en  pre-- 
<:ented  from  the  committee,  iind  with  his  ou'ti 
hand  entered  these  vrords^  <  That  bei6p  a  privy 
coimsellor,  he  had  betrayed  the  "king  s  s*.ctet3 
to  the  encmv.**    Lord  Claiendon's  Life. 
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uig;  bat  here  ^qvid  b«  dq  ne^  lealiog,  t(»e 
liflie  beiog  elapwd  :  It  was  to  H^tqw  Aooth^ 
pfm  out  of  hb  fre«)ioldy  anc)  is  a^reat  crim^. 
About  dnwixw  Mens  Lanfls  wto  Queatioo. 

tf  r.  HkompM.    f  shall  be  i^bie  to  oia^^  it  ou;. 
About  Quo  Warrai|toe  tp  Corporatiuns. 

Sir  TAoBMS  JJ$tUtfm.    This  is  so  public  a 
ikiif,  iliat  it  D^  not  be  proved. 
About  tbe  Settlement  of  Ireland. 

Sir  JL  Howmrd^  I  doubt  not  but  it  will  be 
m^c  out. 

About  Forei^  Treaties. 

Sir  TiomoM  LUtUtom,    This  will  ^pear  by 
the  Treaties  tbea^&f^lvesy  putting;  as  in  hopes  of 
pta(c»  and  so  hindering  the  Flic's  selling  out. 
About  Miscaf riage  of  the  War. 

Mr.  Thomas,  I  want  not  persons  to  bring 
to  make  it  good. 

$ir  J^kxm^  imUton,  Sijr  Edward  Spr9g 
defies  wao0^  to  give  ap  inteUigpicer^  and  has. 
it  I  Spr9g  briog^  the  iutelhgencer  to  ihe  king, 
the  Jung  comin^nds  bin)  to  ipeet  hijp  at  th^ 
ChaaGeSor^ei,  there  be  mel  the  ki^^g,  and  ^ben 
Qpder  vaft  given  to  divide-  the  FUet. 

Mr.  MarvcU  chargpth  fi(r.  Seymour  with 
laying  io  his  Aocnfmioo,  Tl^at  the  king  was 
hwyffifiept  for  gorernnien(,  which  i^  now 
•ajued  ia  th«  Charge^  ai^d  defures  he  may  de- 
d«M  wbeiw  be  had  it. 

Mr.  Stytmmr,  Tb^  pgrty  that  told  me  at 
fifit  difiend  aoniething  afterwards>  therefore  I 
mhfr  witMravr  it  thii,n  to  trouble  "jf^  w^h  un- 
CBtaiaties ;  b#t  a  gentlemiA  in  tl^e  House  can 
ffw^  you  further  faSsfaction  in  it. 

Sir  Mn  P^li^m*  A  peer  of  tbe  land  heard 
thf  earl  o/  Clarendon  say  ia  a  coacby  That  the 
king  was  ai»  unective  person  and  indisposed  for 
gevMumeo^  :  This  will  be  made  good. 

UpoQ  Uel^te  it  appearing  probable  that  these 
Werda  wrere  spoken   before  the  Aa  of  Ob- 
hneoy  it  i^nesed  over* 
About  the  Custpms. 

Sir  IL  T£mpU,  I  have  been  informed  that 
he  had  a  share  for  underlettji^  the  customs^ 
aud  40,000/.  bribe  (or  getting  pretended  debts 
froei  the  kiflg. 

Sir  TkoTihbonu.  The  earl  of  Cl^ren^ni^ 
•aii«  bid  wbp  wooki  for  the  customs^  none 
fhoahl  have  them  but  the  old  farmers. 

Mr.  Prynnc  Having  gone  over  tl^  Arucles, 
aedbouid  kaofv  where  and  when  the  words 
weie  Sfioken. 

Mr.  Seymour*  That  will  be  a  way  to  suppress 
(he  evidence.  I  hope  yon  will  iuipeacii  hioi 
at  the  Lorda  bar,  ^X!4  in  due  tiv^  prodi^e  your 


Mr.  "Prymnt*  You  mnst  resolve  to  uupeach 
kiia  of  tr«Moa,  or  laisdemeaoory  and  name  it 

Sir  J&^  W^JmoU.  You  uqght  (»t  to  gjve  a 
liik  to  yo«4ff.  unaeachipent ;  for  if  it  be  for 
timmp^  you  ' will  move  (or  commitqi^Ut «  if  it 
\m  tor  impeaohment  i;ci  generaiy  not* 

Mr.  Coieman.  What  is  hMd  before  you  is 
sqlj  by  heyu^^ajy  bntne  aswrauce  that  it  will 
^  sisda  good  i  4>nly  that  if  jUiey  who  reported 
ft  de  not  make  it  good,  you  snsU  know  who 


they  are.  In  the  e^rl  of  Strafford's  case  (thp 
worst  of  precedents)  the  House  proceeded  ndt^ 
till  one  apal^e  in  the  House  upon  his  own  know- 
ledge, and  another  engaged  his  reputation  to 
mnke  it  good. 

Sir  Rob.  4ikint.  Those  who  have  given  you 
inducements  to  proceed,  do  it  at  third  hand, 
and  tliough  they  may  know  tbe  credit  and  imr 
partiality  of  those  that  told  tbem,  yet  you  dp 

QOt. 

Sir  n$.  littU^Qn^  A  question  shouU  be  put. 
Whether  this  House  hath  sufficient  inducement 
to  impeach  ?  Ailerwards  consider  what  tiie 
title  shall  be,  then  appoint  a  committee  to 
frame  articles. 

Which  question  being  put,  was  carried  iotl»e 
affirmative.    Then  adjourned. 

Ifiwemb€r9. 

The  first  Article  read. 

Sir  Jolvii  Goodrick,  Treason  ought  to  termi- 
nate in  ^n  overt  act,  which  designing  is  not, 
therefore  pray  read  the  statutes.  I'hereupon 
sundry  statutes  were  read :  viz.  25  £d.  3, 
1  Hen.  4,  c.  10,  1  Ed.  a,  q.  12,  1  Q.  Ma. 
18  Car.  8,  14  Car.  2,  c.  20. 

Mn  Steward  declared  it  to  be  transcendent 
misdemeanor,  but  no  treason. 

Mr.  Vuughan.  Two  questions  will  be  conr 
sidered,  one,  Whether  what  is  charged  in  the 
Article  was  treason  in  common-law  beibre 
26  £d.  3.  That  so  we  may  undei  stand  the 
nature  of  treason  :  the  other,  Whether  by  any 
subsequent  act  it  is  made  otherwise. 

Mr.  Waller.  The  advice  given  to  the  king 
I  look  upon  to  be  this  :  to  establish  a  new  go- 
verinnent ;  to  be  governed  by  Janizaries  in- 
stead of  a  parliament  :  to  have  a  Divan  and  a 
great  minister  of  stale,  instead  of  Vizier  Baas^u, 
a  worse  plot  than  that  of  the  5th  of  November  : 
there,  if  the  Lords  and  Commons  ho^  been 
destroyed,  there  would  have  been  succession, 
but  here  botli  had  been  destroyed  for  ever. 
Then,  in  order  to  the  debate,  consider  how  the 
law  looks  on  it ;  &r  though  we  may  accuse  on 
leas  evidence  than  she  may  judge,  yet  »e 
roust  be  cautious  in  naming  the  crime  :  wh^at 
thereCore  duth  tlie  law  call  this  before  2^ 
^.  3.  ?  Then  lopj^  whether  the  power  of  con- 
structive treason  be  taken  away  smce. 

Sir  F,  GoodricL  The  matter  concerns  lile^ 
therefore  we  sliouid  be  wary  in  the  exercise  of 
legislative  power ;  you  are  not  tied  to  rules^ 
but  you  are  now  a  step  towards  judicature  i 
the  common-law  is  Jus  non  Scriptum,  and 
though  every  treason  includes  felony,  yet 
not  every  felony  treason,  25  £d.  3.  There  is 
a  declaratory  power,  whether  a  thii^  be 
treason,  or  other  felony,  not  whether  it  be 
treason,  and  could  not  be  declared  treason 
if  not  felony  before.  In  cases  capital  at 
common- law,  they  might  declare  it  treason, 
hot  in  cases  not  capital  at  common-law  they 
never  exercised  their  de<;laratory  power. — 
Amongotherthiogs  that  statute  declares  false 
coined  money  to  be  treason,  which  is  bu| 
felony  at  eommon-law ;  afterward  money  being 
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No.w  see  the  nature  of  this  cfime  :  if  h  man 
coun&el  his  priricey  and  practise  it  such  a  way 
as  shall  render. him  prince  of  couscience,  who 
hath  broken  his  oath,  and  all  this  to  his  injury, 
so  that' he  hath  no  assent  to  it.  Compare  tKia 
M-ith-  any  treason  of  25  £d.  3.  Consider  it  s 
Here  is  a  person  who  gires  the^kitig  advice, 
which  at  once  must  make  his  people  see  he  hath 
broken  all  his  faith  to  his  kingdom  (and  i>  not 
the  counsel  of  gorerning  by  an  army  such  P) 
all  the  laws  broken,  to  keep  wliich  tiie  kinj^ 
has  sworn,  and  this  the  king  put  upon,  though 
not  inclined  to :  I  assert  not  this  upon  the 
earl  of  Clarendon,  but  upon  tlie  article.  Who 
doth  this  counsels  the  highest  treason  against 
the  common-law,  because  others  are  so  ;  but  if 
a  man  will  pretend  to  give  counsel,  wherein 
many  shall  have  no  benefit  by  the  law,  be 
breaks  all  parts/ and  therefore  1  think  this 
counsel  was  treason  at  common*law. 

Mr.  Coleman.  The  question  is,  Wiiether  it 
be  in  your  power  to  declare  this  article  treason 
by  25  £d.  3.  If  he  adviscyd  an  army  against 
the  king's  consent,  it  is  against  the  statute ;  but 
I  suppose  that  the  expression  in  the  article  was 
advice  to  the  king  in  aid  of  bis  government. 
Your  enacting  power  is  a  kind  of  omni potency, 
but  in  a  declaratory  power  you  can  declare  no 
more  than  is  committed  to  you,  and  with  safety 
to  the  subject  you  cannot  declare  this  treason  : 
Then  wha(  must  be  our  rule  in  declaring  I  dare 
not  say :  for  scarce  any  man  can  tell  what  was 
treason  befiire  25  Ed.  3,  was  made  to  bring 
things  to  a  certainty,  and  what  was  uncertain  to 
them  who  made  that  law  cannot  be  certain  to 
us  now.  As  the  judges  can  declare  no  other 
treason,  so  In  your  declaratory  power,  neither 
can  you  declare  treason  unless  there  be  resem- 
blance to  some  otl\er  like  case:  The  advice  said 
in, the  article  to  be  given  the  king,  cannot  be 
within  that  statute,  unless  the  counsellor  most 
run  the  hazard  of  his  advice. 

Mr.  Fott^Aan.  The  greatest  declarations  of 
treasons  which  ever  were,  equal  not  those  22 
Rich,  2,  in  Nottingham  castle :  the  Judges  are 
called  to  deliver  their  Opinions  upon  their  faith, 
and  they  declare  the  acts  to  be  treason,  be> 
cause  felony  before,  and  though  some  of  them 
were  hanged  for  it,  yet  the  parliament  declared 
the  same  thing. 

Serj.  Maynard.  Was  what  is  mentioned, 
treason  by  the  common  law,  though  so  said  by 
the  Lords  ?  and  what  was  so  declared  was  re- 
pealed, H.  4. 

Sir  Tho.  Littleton.  Pray  resolve  whether  it 
was  treason  by  common  law;  and  if  so,  when 
made  so.  Some  think  not,  because  they  find 
not  the  parliament  declaring  them  treasons^  as 
being  so  at  common  law,  and  that  that  statute 
was  made  to  bound  them,  but  that  was  only  to 
bound  inferior  courts,  not  themselves  ;  for  the 
parliament  makes  not  a  new  -  crime,  and  then 
condemns  it,  but  the  crime  was  beftfre^  and  the 
parliament  declares  it. 

Sir  Ed.  Tkurloe.^  Hath  the  parliament  de- 
claratory power  now  ?  Yes,  but  it  must  be  by 


imported,  which  was  not  according  to  the 
stamp,  there  was  no  punishment  for  it,  but  as  a 
misdemeanor  :  therefore  4  Hen.  7.  Provision 
is  made  against  that  practice,  and  it  is  made 
treason  ;  but  if  the  parliament's  declaratory- 
power  could  have  made  it  treason,  what  needed 
a  statute  on  purpose  ?  So  that  I  cannot  think 
the  article  before  you  is  treason,  it  not  coming 
within  this  words  of  the  statute. 

Mr.  Vau^han.  I  shall  speak  to  the  first 
question,  wiiether  this  article  was  treason  at 
common-law ;  and  first  remove  what  some 
have  asserted,  namely,  that  notliing  is  treason, 
hut  what  was  felony  before  25  Ed.  3,  where 
petty  treason  is  spoLen  of,  tlie  wife  killing  the 
husband,  &c.  These  words  follow,  if  hereafter 
it  come  into  question  whether  there  be  another 
'treason  ?  Itbhatl  not  be  resolved  by  tbejudges, 
till  the  parliament  detcnnine  it ;  for  in  petty 
treason,  if  it  be  treason,  it  must  be  felony, 
because  there  is  killing. — ^Then  comes  more, 
whether  raising,  &c.  and  it  follows  whether  it 
be  felony  or  trespass  :  and  the  thing  itself  is 
more  strange.  None  ever  doubted,  but  that 
all  treasons  of  25  Ed.  3,  was  treason  before, 
and  was  so  resolved  12  queen  Eliz.  That  by 
that  act  the  king  declares  what  should  be 
treason  :  namely,  if  any  man  vitiates  the 
kin£;'s  eldest  daughter,  &c.  But  by  tliis  doc- 
trine if  it  were  not  treason,  what  was  it? 
Only  adultery  or  fornication,  when  it  is  the 
elflest  dauwhtci,  not  the  younp.est. — It  hath 
been  in  all  a^es  a  reputation  to  persons 
who  have  Keen  couisrllors  to  princes  accord- 
ing tJ  emergencies  to  give  counsel  to  extri- 
cate cbeni  ouf.  of  danger,  and  therefore  hard 
to  tax  a  (ninister  of  sti\te  in  a  case  which 
he  acquaints  h  s  master  with  ;  fur  there  can  be 
no  treason  but  :igainst  the  king  himself. — I  will 
shew  you  what  I  mean,  it  is  true  this  is  a 
treason  which  cannot  arise  from  misprision, 
because ' it  wa9  spoke  to  the  king  himself;  but 
as'  a  minister  of  state  he  has  liberty  to  give 
coutisel  for  the  king's  safety.  If  a  person  be 
able  to'inform  his  master  what  alliiknces  are 
good  for  him,  it  is  his  duty  ;  so  what  trades 
ure  profitable,  what  not,  &c.  So  where  men  or 
money  are  wanting,  to  advise  how  to  extricate 
is  commendablf ;  but  wlien  it  comes  to  this, 
that  he  breaks  in  upon  the  laws,  invading  the 
contract  between  the  king  and  his  subjects^  it 
will  be  as  if  a  man  adviseih,  that  if  the  king 
•wants  money,  ho  may  set  up  high-way  men  to 
ta'^eit,  and  bring  it  to  him,  and  so  the  skil- 
fullest  for  breaking  the  law  shall  be  esteemed 
the. best  counsellor;  therefore  whoever  thinks 
to  sen'e  his  prince  by  breaking  the  laws,  he  is 
so  far  from  a  wise  man,  that  he  is  the  highest 
criminal,  &c.  Then  fur  the  nature  of  the  thing, 
the  treasons  declared  25  Ed.  3,  were  declared 
by  liie  kisiij's  commission,  and  the  treasons 
were  of  that  nature  which  concerned  counsel, 
&LC.  they  were  not  like  to  be  declared.  And 
there  is  a  passage  irf  Glnnvil,  called  *  Seductio 
Domini  Regi^,'  thai  is,  deceiving  the  king  to 
what  is  pernicious  to  him,  and  his  people. — 
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iio^  and  pariiament,  so  it  was  in  the  case  of 
ihe  Genoa  Ambassador.*  The  Judges  would 
not  coodade  the  articles  treason,  nor  would  the 
Lords  alone ;  and  if  jou  come  to  an  equal  de- 
clarative power  with  them,  you  roust  examine 
witnesses,  or  go  by  a  bill. 

Serj.  Carieton.  The  questioti  is.  Whether  it 
be  treason  by  the  practice  of  England ;  the 
cdiDiDon  law  is  the  costom  of  England,  and  the 
usige  IS  grounded  on  precedents.  I  know  not 
noe  precedent  where  words  or  iiitentioos  >rere 
treason  at  common  law,  for  they  are  not  treason 
wbere  no  act  follows. 

Sir  R.  TempU,  ,  The  article  is  treason  by 
comoion  law,  and  judges  have  recourse  to  Glan> 
vii,  &c.  wh«>  say,  that  giving  advice  to  over- 
throw tlie  realm  is  treason  by  common  law. 

Serj.  Mttynard,     The  question  is,  Whether 
be  sliall  be  impeached  of  treason  ^upon  this  ar- 
ticle ?  If  TOO  go  to  treason  at  common  law  be- 
fore %5  Eicl.  3,  you  fly  out  of  sight,  for  the  word 
SeAteiio  was  soon  after  called  Seditio,  seducing, 
bat  BOi  said  to  what ;   nor  were  those  authors 
ever  reputed  of  authority  :  It  is  true  they  are 
sometimes  quoted  for  ornament,  but  not  argu- 
flMot,  and  not  one  case  in  one  hundred  of  Glnn- 
vil  is  law  ;    but  when  a  case  comes  that  is  the 
sheet-anclior  of  life,  and  estate,  you  should  be 
wary ;  for  by  wtt  and  oratory  that  may  be  niade 
creasoQ  which  is  not ;  and  tnis  which  is  a  great 
crime  oaght  not,becaose  great,  to  be  made  trea- 
SDD. — Objtet.    fiut  it  will  be  said,  levying  war 
9gaiost  the  law,  is  against  the  king,  and  here 
was  an  intent  to  alter  the  law. — Answ.    True ; 
yet  a  desjgn  to  levy  war  is  not  treason  within 
the  statu te,  here  is  nothing  of  act,  but  words  to 
that  end  :  If  a  coansellor  gives  bad  advice,  it 
makes  it  not  treason,  but  by  a  bill  it  may  be 
made  what  yon  please.     By  that  statute  of  35 
£d.  9j  are  more  treasons  than  are  mentioned ; 
fef  it  saith  if  any  case  happen,  the  judges  shall 
slay  till  the  king  and  parliament  hath  declared, 
%i  that  tliere  is  a  power,  but  (he  modus  is  the 
qjeestion,  whether  by  impeachment  or  bill ;  you 
nay  the  latter,  not  the  rbrmer.     It  was  done  in 
Strafibrd'a  Case  ;t   hot  you  have  repealed  it, 
and   have  said  '  None  of  which   pretended 
*  crimes  are  treason;'  and  what  was  pretended 
against  him  ?  That  he  had  traitorously  endea- 
voured (which  is  worse  th%n  designed)  to  alter 
the  government,  &c.    Now  where  is  the  di6fer- 
ence?  Here  is  advice  to  raise  an  army,  there  to 
use  an  army  raised,  and  these  you  have  called 
pretended  crimes,  and  no  treason,  which  Is  not 
comprehended  by  a  law ;    but  to  impeach  as  a 
traitor,  and  yet  the  thing  no  treason,  is  strange. 

*  See  this  Case  3  Co.  Inst.  p.  8.  Rot.  Pari.  3 
Ric.  9,  No,  18.  Piacit.  coram  Rege  Hil.  3  Ric. 
3,  Roc.  8.  19.  Co.  Rep.  16.  Holin.  Chron.  vol. 
3.  p.  429.  Killing  the  King's  Ambassador  had 
formerly  at  the  common  law  been  adjudged 
Treason,  99  £.  3.  Assis.  pi.  49.  and  may  still  be 
so  by  Parliament,  for  the  statute  of  95  £.  3,  is 
a  restraint  onlj  opon  the  Judges,  bat  not  upon 
dw  Piriiament. 

f  See  vol.  3,  p.  1381. 


In  this  house,  other  than  by  bill,  yoo  have  no 
power;  you  carry  your  impeachment  to  the 
L<)rds,and  they  may  give  judgment  without  com- 
ing back  to  you  ;  declaring  bv  bill  is  by  way  of  ' 
judgment,  but  as  an  impeachment,  is  only  an 
accusation:  so  that  whatsoever  the  consequence  ' 
is,  the  Lords  judge  it,and  it  never  comes  back  to 
you;  and  if  you  go  by  bill  you  make  it  treason 
ex  pott  facto. 

Mr.  Vaughdn.  Concerning  Vhat  you  have 
declared  about  Strafford^s,  that  thb  case  is,  if 
not  less,  equal  to  it,  and  you  have  declared  that 
not  one  charge  against  him  is  treason,  is  true 
thus  far ;  when  that  act  was  made  I  repaired 
to  it,  because  there  were  some  things  Which 
should  not  have  passed  so,  if  there  had  not  been 
something  to  secure  such  charges  as  these ;  for 
there  is  no  expression  of  any  particular  charge, 
but  that  the  charge  against  the  earl  of  Strafford 
was  not,  io  the  particular,  treason  ;  and  in  th^ 
close  of  the  Bill,  it  is  said,  that  the  whole  pro- 
ceeding shall  be  taken  away :  and  if  so,  no  man 
should  speak  aeainst  the  particulars,  but  look 
on  ic  as  repealed. — Then,  tliis  is  said  to  be  levy- 
ing war,  and  it  is  true«  it  must  be  actual,  and 
so  not  within  the  charge.  And  the  charge 
against  Spencer  was  for  counselling  the  king, 
&c.  and  is  called  levying  war  against  the  king- 
dom, and  the  judgment  against  him  was  but 
banihhment ;  because  the  sentence  was  miti- 
gated at  the  instance  of  the  king. — And  for 
counsel,  though  counsel  is  given  but  in  words, 
yet  words  are  more  than  counsel,  and  are  an 
action,  otherwise  a  counsellor  is  sworn  to  no- 
thing.— But  it  may  be  thought  I  have  not  dealt 
ingenuously  with  the  house,  than  whit;b  I  ab- 
hor nothing  more ;  when  the  case  of  Straf- 
ford was  before  the  Lotds,  I  was  of  opinion  the 
Parliament  had  no  declarative  power  left,  be- 
cause 1  Hen.  4,  there  was  an  abolishing  of  all 
declared  treason,  and  that  no  treason  for  the 
future  should  be  so,  and  then  the  treason  about 
ihe  Genoa  ambassador  was  gone,  and  all  de- 
clared treasons  were  gone,  1  Hen.  4,  and  no 
statute  hath  recovered  them ;  and  if  all  actual 
treasons  were  taken  away,  1  Hen.  4,  or  if  not 
then,  1  Ed.  6,  then  what  doth  the  first  of  queen 
Mary  do,  unless  it  take  away  all  declaratory 
treason?  ^ 

Upon  tlie  whole,  the  question  was,  Whether 
to  accuse  of  treason  upon  the  first  Article  ? 
Yeas,  103.    Noes,  173. 

Naoanber  11. 
The  Second  Article  was  read.  ■ 

Mr.  Prynn.    Let  the  Act  made  by  you, 
about  defending  the  king^  be  read,  because  it 
limits  proaecuuon  to  a  time,  to  see  if  Hiis  be     - 
within  time. 

Mr,  Vaughan,  In  things  wherein  there  is 
a  public  defaming  the  king,  it  becomes  no  man 
here  to  defend  ttie  person  accused ;  if  the 
chaise  be  not  proved,  let  the  party  himself 
plead  it ;  you  had  that  which  induced  you  to 
impeach  him,  and  have  declared  not  to  im- 
peach of  treason  opon  the  first  Article :  and 
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ifftny  man  will  add  to  the  rest  of  the  Articies 
lie  ro*y,  but  you  ought  to  accuse. 

Mr.  Solicitor  Fiach.  None  accuseth  but 
for  justice  sake,  and  should  be  glad  if  the  party 
accused  prove  himself  innocent.  There  is  a 
duty  to  the  king,  and  to  truth,  and  it  is  not 
fit  that  an  article  of  this  kind,  brought  into 
the  House,  should  be  laid  by,  upon  pretence 
that  the  time  is  elapsed ;  for  the  crime  i$  more 
thaii  what  is  mentioued  in '  the  act  made  by 
you ;  it  is  an  offeoce  at  common  law,  and  if  it 
be  prosecuted  by  fine  and  imprisonment,  no 
time  is  limited. 

The  Third  and  Fourth  Articles  read  and  voted. 

Mr.  Vaughan.    Your  reading  every  Article 
is  needless,  unless  it  be  to  see  whether  any 
one  m^y  be  charged  as  treason,  for  if  one  may 
be  objected  against,  so  may  all,  as  to  misde- 
em eanors. 

Fifth  Article  read. 

Sir  John  Shaw.  The  Old  Farmers  had  not 
the  customs  till  others  said  they  would  give  no 
more,  and  they  had  no  reason  to  thank  'the 
Chancellor,  because  they  gave  more  than 
others :  and  I  declare  upon  my  life  I  know  no 
reward  given  him. 

Sir  Thom<i5  UttUton,  It  appears  by  the 
Farmers  cot.fession  that  they  had  it  50,000/, 
uodf  r,  besiciesi  time  of  payunenc,  which  was 
^,QO0L  more.  ^ 

Mr.  Seymour,  You  are  at  liberty  to  receive 
object lOQa  to  the  Ai  tides,  but  though  others 
bade  mure,  they  nere  told  they  sl^ould  nut 
have  it,  and  had  about  1,000/.  each  given  them 
to  bid  no  more.  , 

Sixth,  S«fetttb,    Eighth    and  Ninth  Articles 
read  and  vot^d. 

The  Tenth. 
Mr.  Vaughart,  This  is  an  Article  of  an  high 
nature,  Dunkirk  was  then  as  much  a  part  of 
bis  majesty's  dominiaiA  as  Ireland,  and  if  the 
sale  of  it  oe  nothing,  I  know  not  what  you 
would  thmk  of  it  if  England  should  be  sold ; 
you  lately  debated  whether  on  the  first  Ar- 
ticle he  should  be  accused  of  treason,  and 
found  by  the  sUtute  of  25  Ediv.  3  be  could 
not,  though  it  was  absolute  treason  at  common 
kw ;  and  it  is  reported  abroad  that  I  said  that 
the  right  of  the  parliament  xw  declaring  treason 
is  taken  away,  which  I  did  not,  for  there  are 
treasons  not  mentioned  in  that  statute.  There- 
fore it  provided  that  the  judges  should  not 
upon  Wf  one  treason  proceed  to  judge,  until 
declared  Uefore  the  king,  and  parliament  and 
what  is  significil  by  it  ?  If  we  think  before  the 
kiogl/>rds  and  Commons^that  is  impossible;  for 
how  can  the  Commons  possibly  declare  before 
the  King  and  Lords  ?  nor  was  that  the  caje,but 
thii^  that  there  is  the  ultimate  power  oi  determi  n- 
iiig  what  th^  law  is  in  a  doubtfnl  case.  In  writs 
of  erior  let  them  pass  from  court  to  court*  at 
'  last  they  cooM  to  the  Lords,  i4k  £dw.  3.  If  the 
judges  cannot  resolve  what  the  law  is,  it  is  to 
be  brooght  thitbtr,  that  is,  where  it  is  quftstioo- 


able,  but  that  is  not  in  the  House  of  Commont^ 
any  n^ore  than  in  a  writ  of  error :  how  then  if 
the  case  here  ?  If  a  question  be  whether  a 
thing  is  treason  or  not,  it  sliall  be  r<$solved^ 
where  the  law  useth  to  resolve,  that  is,  before 
the  king  in  parliament,  that  is  in  tbe  Lords' 
House.  Had  tiie  words  of  the  act  been  these. 
There  shall  be  no  proceeding  until  resolved  by 
the  king  in  the  Lords  House,  and  supjpose 
that  clause  taken  away,  that  treason  simll  not 
be  resolved  ;  but  suppose  it  shall  be  declared 
otherwise,  doth  it  foAow  it  is  taken  awav  ?.No. 
If  you  charge  treason  which  is  not  witnin  the 
statute,  it  is  another  tiling;  but  I  said  not, 
there  is  no  treason  at  common  law. 

Mr.  Solicitor  Imch,  There  was  a  great 
mischief  in  the  declaring  treason  by  parlia^ 
meats;  for  Mortimer*  was  made  a  traitor  for 
incroaching  upon  royal  power,  which  every 
man,  who  incroacheth  upon  any  power,  doth. 
Hence  the  Commons  petitioned  the  king  to  ex- 
plain wltat  incroaching  upon  royal  power  was^ 
and  when  no  Answer  could  be  gotten  to  it, 
25  Edw.  3  they  petitioned  it  might  be  declared 
certainly,  and  so  treasons  were  enumerated  ; 
and  if  the  Judges  be  in  douht,  it  is '  provided 
that  the  King  and  parliament  shall  first  declare 
it. — Declaration  in  parliament,  is  a  dedaratipD 
before  the  King,  L>rds  and  Commons.  Would 
our  ancestors  leave  what  is  to  be  resolved 
treason  to  the  X/irds,  and  themselves  have  na 
share  in  it  ?  And  Talbot's  being  declared 
treason  by  the  Lords,  it  is  said  to  be  no  trea- 
son by  <judge  Coke  (3  l^ist.  22.)  because  the 
Commons  had  no  hand  m  it ;  there  is  no  (re»- 
son  in  common  law,  because  there  can  be  aa 
treason  where  there-  is  no  wa^  to  judge  k, 
which  is  not  at  common  law. 

Mr.  Vauglwn.  When  the  law  is  made  uo^ 
certain  tlie  Lords 'must  declare  it;  it  appean* 
there  were  treasons  at  common  law  not  men- 
tioned, 25  Edw.  3.  It  is  one  thing  for  a  matter 
to  be  treason,  be^re,  and  the  parliament  de>- 
clare  it ;  another,  for  the  parliament  to  make 
a  thing  treason  which  waji  not. 

Sir  TF.  X^vif.  I  desire  to  be  resolved,  whe» 
tber  Dunkirk  was  annexed  to  England,  be- 
cause a  bill  to  tliat  end  was  carried,  but  mot 
passed. 

Mr.  WqUUt,  To  shew^  tjiajt  Dunkirk  vvae 
annexed  to  Engkud*  consider  we  were  passing 
a  bill  for  1,200,000/.  But  when  we  were 
making  a  preamble  to  the  bill,  we  were  to  seek 
for  reasons  for  giving  the  nmney,  seeing  we 
had  no  war,  some  said  lo  keep  Dunkirk,  huJt 
we  were  told  we  should  cake  heed  of  lookioj^ 
upon  it  as  annexed  unto  the  crown ;  hut  it 
was  replied,  Dunkirk  was  lotted  upon  as  a 
frontier  town,  and  accordingly  noted  in  the 
bill .    Tbereibre  ihe  aale  of  it  treason. 

Mr.  Ccmntry,  Had  it  been  (wrt  of  the 
crown  ofEn^nd,  what  needed  a  Ml  to  nake 
it»o? 

Mr.  Pryene.  It  caenat  be  treason,  bacaqse 
sold  by  the  king's  consent. 


wimrt^^mm*^ 


*  See  No.  8,  yel»  1.  p.  51. 
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Mr.  Vaughan.  If  tbe  king  agreed  to  it, 
tell  it  follow  that  he,  who  adrheth  the  kin^  to 
a  thing  destructive  to  his  kingdom  and  king, 
imota  traitor  P  If  any  paft  of  the  king's  do- 
ainioiis  may  be  alienated^  espechdlj  when  a 
paffiament  is  sining,  for  they  conctrrting,  it 
Bttj  be  aKenated;  by  the  same  reason  the 
king  may  alienate  Irdand  or  England  too  with- 
eat  the  |>arlianaent.  For  by  what  act  of  ptfr- 
Emeat  doth  the  king  hold  Ireland  or  England  f 
It  b  by  acquisition ;  I  say  not  IVtngier,  for 
that  was  part  of  his  p)tTion,  and  is  his  own : 
fcot  Dunkirk  would  have  been  the  kingdom's  if 
Bot  thus  disposed  of;  and  though  it  might  have 
been  alienated  with  the  parliameht,  it  coold 
no  more  without,  than  England  or  Ireland. 

Mr.  Ed.  HartL  The  act  of  parliament 
for  annexinf(  was  not  this  parliament's,  but  of 
die  ooavebtion,  and  came  in  thus :  the  king 
wtt  pleased  to  tell  me,  that  the  Spanish  am- 
bassador might  press  him  to  part  with  it,  which 
he  had  no  mind  to  do :  therefore  he  would 
havn  a  bill  to  annex  it  to  the  crown,  which 
ifaews  it  was  the  king's  will  to  have  it  annexed ; 
acoordiiwly  this  parliament  passed  it,  and  Dun- 
kiik  mignt  have  oeen  as  useful  as  Calais. 

At  length  this  Article  was  passed  by,  without  I 
deteimining  whether  Treason  or  not. 

Eleventh,  Twelfth,  Thirteenth,  Fourteenth 
and  Fifteenth  Articles  read  and  voted. 

Tbe  &ateeflth  Artide  read.    ^ 

Lord  Vaughttn,  1  brought  In  this  Article  ; 
his  betraying  the  king's  counsels  was  to  the 
French  king  during  the  war,  and  that  in  the 
secrecy  of  state,  which  was  the  occasion  of  the 
late  mischiefs. 

Sir  7^.  Otborne.  That  is  direct  atlhering  to 
the  king's  enemies,  and  if  to  it  is  Treason. 

Mr.  Solicitor  Tinch,  This  must  be  Trea- 
son if  you  have  any  inducement  to  helieve  it. 

Sir  fbfb,  Howard.  1  have'  heard  it  from 
ah  eye-witness  who  told  il  roe,  nod  added  that 
we  are  neither  to  be  trusted  nor  dealt  with,  who 
aefe  so  betrayed. 

Seij«ant  MaynAtd.  fietrayfag  the  king's 
counsel  to  his  ehemies  is  doubtless  Treason. 
Conresttdodlng  is  another  thlnt;.  Betraying 
most  oe  without  the  king's  knowledge,  other- 
wise it  is  but  delivering  the  king's  words  to  his 
enemies. 

Sir  Jo&9t  H^rHmftim,     Did   this  information 

^    from  a  subject,  or  from  one  of  tbe  king's 


Sir  IM.  J7!taMird.  I  would  not  have  brought 
yoQ  infortnation  fA)m  one  of  theking*s  enemies, 
ll6r  did  I  erer  converse  with  them  du  ringthe  war. 

Col.  Bi^h,  We  cannot  accuse  ofTreason 
eioept  it  be  said,  bdtraviog  the  king's  counsel, 
6r  corresponding  with  his  enemies. 

Mr.  VaugiUtn,  You  have  declared  that  yon 
lave  had  inducement  to  impeach,  cuid  ought 
to  put  the  qnestion,  whether  on  this  article  he 
krall  be  impeached  ofTreason. 

ttr.  Solicitor  tinch.  To  betray  the  king's 
S9on4e)j  tsAieu  generally,  is  not  treason,  for  it 


maybe  to  the  king's  friends;  bht  to  his  ene- 
mies, it  is  if  the  ^cle  be  so. 

Lord  Vaughan,  Let  it  be  put,  betraying 
his  majesty's  secret  counsels  tp  his  enemies 
during  the  war. 

Then  the  question  was  put,  whether  these 
new  words  delivered  by  tbe  said  Lord  Vaughnn 
should  be  added.  And  carried  in  tlie  affir* 
mative. 

Sir  John  Hull.  Was  this  information  given 
by  an  enemy  or  by  a  subject  f 

Mr.  Vaughan.  It  must  come  from  a 
foreigner  or  you  eould  not  know  it ;  may  not 
the  king  have  from  a  foreigner,  a  discovery  of 
Treason  against  him  ?  The  end  of  questioning 
it  must  be  to  know  the  man,  for  it  might  as 
well  be  a^ked  whether  bis  beard  be  red  or  black. 

Sir  Thomas  Mtres,  The  words  are  *  dis- 
covered,' hot '  betrayed,'  and  discovering  may 
be  with  the  king's  consent. 

Lord  Vaughan,  Add  the  word, '  Betraying,' 
for  so  I  meant  it. 

Serjeant  Maynard.  They  who  give  the 
information  say  not  they  had  it  from  more 
than  one  witness,  which  stat.  £d.  6.  requires, 
and  only  one  oftLem  names  the  earl  of  Cla« 
rendon.  ^ 

Mr.  Seymour,  This  exception  is  proper  to 
be  made  before  the  judges. 

Then  tbe  question  was  pat,  Whether  to 
impeach  of  Treason  on  this  article.  Yeas,  161. 
Noes^SQ. 

Sir  7^.  Liitleton,    That  an  impeachment . 
of  Treason  and  ether  crimes  and  mi&demean* 
ours  be  carried  up  to  the  Lords  against  him  by 
Mr.  Seympur. 

.  Serjeant  Maynard,  For  misdemeanour  he 
may  have  counsel,  not  for  Treason :  There- 
fore so  distinguish  tbe  charge  that  he  rofyy 
have  counsel. 

Resolved,  <\That  a  Charge  b^  carried  up.^ 
Resolved,  <<  That  the  Sp^er  and  the  whole 
House  carry  it." 

£w9Cllw€l  19. 

It  beioe  considered  that  if  the  Speaker  jgo 
op  with  the  charge,  some  dispute  might  arise 
about  carrying  the  mace  and  otherwise  i  it  was 
Resolved,  *  That  Mr.  Seymour  carry  it.'  Ac- 
cordingly, he  went,  where  at  the  bar  of  the 
House  of  Lords,  the  lord  keeper  Bridgman 
being  come  to  tbe  bar  to  meet  him,  he  delivered 
himself  to  this  purpose  :* 

.  "  My  Loids ; 

"  llie  Commons  assembled  in  parliament, 
having  been    infonaed  of   several  traitorous 

practices,  and  other  high  crimes  and  ousde- 

I     — ^  -  ■     ■ 

*  '^  By  a  mistake,  instead  of  the  earl  of 
Clarendon's  impeacbment,the  earl  of  Strafford's, 
which  lay  on  the  table,  was  put  into  Mr.  Sey* 
mour*8  bands;  and  he  was  obliged  to  trust  to 
bis  memory  when  he  came  to  the  Lords*  bar  ; 
but  be  afterwards  delivered  a  paper  of  tbe  im- 
peachment to  the  clerk.''    Grey's  Debates. 


4 
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meanourSyCommitted  by  Edward  earl  of  Claren- 
don, a  member  of  this  bonourable  Houm,  have 
commanded  me  to  impeach  him,  and  I  do  ac* 
cordingty  impeach  liim  of  liig;h- treason  and  other 
crimes  and  misdemeanours  in  the  name  of  the 
said  Commons,  and  of  ail  the  Commons  of  Eng- 
land, and  they  hare  farther  commanded  me  to 
desire  your  lordships  to  sequester  him  from 
parliament,  and  to  commit  him  to  safe  custodjr, 
and  in  convenient  time  they  will  exhibit  arti* 
des  against  him '' 

Navembfr  15. 

The  Lords  sent  down  to  desire  a  Conference 
in  the  Painted  Chamber.  At  which  the  earl ' 
of  Oxford  delivered  a  ^aper  in  writing  (without 
any  debate)  the  contents  whereof  were  to 
this  effect :  '*  The  Lords  have  not  committed 
the  earl  of  Clarendon,  because  the  Accusation 
is  only  of  Treason  in  general,  without  charging 
any  toing  in  particular/' 

Mr.  Garraway,  I  had  ratlier  the  House  should 
lose  the  punishment  of  tiiis  man,  (chough  a 
great  offender)  than  that  this  House  should 
lose  its  privilege :  for  if  this  House  may  ut  no 
time  impeach  a  lord  without  giving  in  particu- 
lar articles,  it  may  fall  out  to  be  at  a  time  (as 
in  the  duke  of  Buckingham's  case)  where  a 
great  man  by  his  interest  with  the  king  pro- 
cured the  dissolution  of  the  parliament,  and 
then  the  accusation  falls.* 

Mr.  Vaughan.  Either  you  can  justify  your 
proceedings,so  as  to  satisfy  the  Lords  whot  you 
have  done,  or  you  cannot ;  you  must  name  a 
committee  as  well  to  consider  what  you  are 
to  do,  if  your  reasons  satisfy  not,  as  to  draw 
those  reasons.  ^ 

Mr.  Solicitor  Finch,  Without  doubt  this 
House  was  not  mistaken  in  demanding  that  the 
party  accused  for  Treason  should  be  commit- 
ted ;  that  is,  that  treason  is  worthy  of  commit- 
ment,and  you  may  6nd  precedents  that  persons 
have  been  accused  of  Treason,  and  thereupon 
liave  been  committed :  but  ehe  case  is  this, 
treason  is  an  offence  for  which  bail  cannot  be 
taken  ;  the  Lords  tell  you  not  they  will,  or  will 
not  commit :  but  it  is  true,  persons  have  been 
committed  for  treason,  and  persons  accused  of 

*  Bat  see  the  note  to  this  Case  of  the  doke 
of  Buckingham,  anf e,v(ii.  2.  p.  1446,  and  Mr. 
Selden's  speech  on  that  occasion,  (2  CoBb: 
Pari.  Hist.  405)  from  which  sbonld  have  been 
inserted  in  that  Case,  (p.  448)  as  follows; 
'  All  this  time  we  have  cast  a  mantle  on  what 

*  was  done  last  parliament ;  but  now,  being 
'  driven  again  to   look  on   that  man,   let  us 

*  proceed    with    that    which   was  then    well 

*  begun ;  and  let  the  charge  be  renew^ed  that 
'  was  made  iast  parliament  against  him^  to 
<  which  he  made  an  answer ;    but  the  parti- 

*  culars  thereof  were  so  insufficient,  that  we 

*  might  demand  judgment  on  that  very  an- 

*  swer  only.'  See  too  Lord  Dan  by 's  Case,  a. 
s.  1678,  pott,  and  lord  Staffbrd*s  Case,  a.  d. 


Treason,  judges  may  commit  or  not.«-CoQsider 
this  law.  I^t  the  crime  be  what  it  will,  anil, 
impiisoning  till  the  charge  is  i^iven  is  but  an 
imprisoning  to  security,  not  to  punishment ; 
otherwise  the  law  is  not  just :  aud  if  th^ 
judges  of  the  Kiog's-Bench  have  a  judgmeuc 
of  discretion,  whether  to  commit  or  not ; 
can  we  wonder  that  the  lords  liave  not  impri- 
soned, till  they  know  the'  article,  \^  hen  they 
have  judgments  of  discretion  tiiough  they 
knew  It  ?  You  may  find  precedents,  but  it  is 
not  an  argument  it  must  always  be  so  ;  hut  ns 
the  judges  have  a  latitude  mucn  more  than  the 
Lords ;  the  impeachment  from  tlie  Commons  oF 
England  is  properly  the  king's  suit,  for  there  is 
no  treason  but  against  him,  and  if  thejud<>es 
may  hail  in  that  case,  may  not  the  Lords  ?  But 
you  are  not  told  he  shall  be  bailed,  but  they 
desire  to  know  what  his  crime  is,  and  then  you 
shall  know  their  answer ;  the  resolution  seem » 
reasonable,  having  gone  no  further,  I  cannot 
except  against  it. 

Sir  ThomM  Littleton.  The  Long  Parlia- 
ment had  some  good  precedents  which  we  are 
not  to  cast  away,  lest  we  smart  for  it. 

Resolved,  "  To  resume  the  debate  to-mor- 


row. 


November  16. 


Mr.  Faughan*  The  Lords  do  not  say  conr- 
mitmenis  should  follow  because  treason  is 
bailable  by  the  KingVBench :  it  is  true,  the 
King's->Bench  bails  for  treasons,  but  how  ?  If 
persons  be  brought  thither  for  treason  directly* 
there  is  no  bail ;  but  when  a  commitment  is  bj 
the  council-table  for  suspicion  of  treason,  then 
if  the  matter  fall  not  out  to  be  what  was  ex- 
pected, they  give  notice  to  uke  bail ;  else  the 
^reat  article  of  the  Great  Charter,  oanaely,  that 
justice  should  not  be  delayed,  nor  denied^ 
would  be  to  no  purpose ;  and  in  such  a  case  a 
man  may  be  in  prison  for  ever.  On  the  other 
side,  what  is  the  case  of  committing  for  treason  ? 
When  a  person  is  committed  by  the  council 
table,  (hev  say  they  do  no  more  but  by  special 
commancf  of  the  king,  and  that  is  the  ground  of 
his  committing;  and  were  not  this  so,  what 
would  follow !  Intelligence  would  be  given  of 
a  treason  discovered,  wherein  many  might  be 
concerned,  and-  if  they  who  commit  should 
commit  with  the  treason,  all  the  complices 
would  escape;  and  therefore  sometime  they 
make  it  treason  general.  Then  for  the 
case,  before  you  have  gone  np  with  a  charge 
of  treason  generally,  which  is  to  the  Lords 
a  warrant  sufficient  for  commitment,  9^j  ihey, 
we  will  know  the  particulars ;  then  will  not  the 
same  inconveniences  follow,  if  other  persona 
be  concerned,  and  so  the  danger  of  all  exposed 
upon  the  nicety. — If  a  business  comes  before 
this  house,  which  concerns  others,  and  noay 
prove  treason,  if  we  go  to  the  Lords,  (for  we 
have  not  jurisdiction  except  in  case  of  our 
privileges)  but  are  not  yet  ready  to  bring  up 
particulars,  and  desire  the  Lords  to  apprehend 
such  persons,  would  it  be  reasonable  for  them 
to  remse  it,  there  being  no  inconvenience  like 
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ckr  Mmf  k,  WQck  the  iMt  doing  it  ?  I 

bo  eaoMMt  thftm,  ond  wenoi  proa** 

Sarthat  im  det^y  of  justice.— Q.  fi«b  why 

do  ifa  Lords  refuse  ? — ^kn«.    Though  I  luive 

rapflct  u>  tiM  Li«d$»  yet  to  dest  8Q«i«- 

SB  paiat  oi  nnnUigef  the  Lords  bare  the 

pfirilc^  wiot  lit  Ml  poiat  o£  speech^  their 

hen^  &C.  as  tfaej  we  esseotul  to  psss 

i;  but:  chaft  graat  privtlege  wliich  thej  often 

peersy  iaaa  tke  Uog  is  tbeie  present 

»t  court:  bow  tli^ii  will  it  Mi  oat 

of  thio  pririiege  ?  If  the  king  be  tJwre, 

be  fny  things  which  the  Lor&  as  peers 

pffvteod  to,  for  tiie  king  haib  often  sat 

DSt  only  in  passing  biiisy  but  in  jodgment. 

Bisd  thi»  Charge  then  come  before  the  king 

tken,  is  had   been  reason  if  the  kiifg  shenlo 

said,  '  I  desire  to  know  what  this  trtason 

f  we  xDitst  than  have  told  it,  becanae  he, 

it  concefned,  required-  it;  er  if  we  de- 

9oaaausaneDt,  he,  who  could  release  or 

Bvdon  ^*^  might  say,  *  Let  him  be  bailed/ 

ahe  Lords  indeed  recain  this  privilege,  bat  it  is 

ia  the  hinges  rii|fat,  not  as  peers.^-Now  we 

have  carried  a  Charge,  if  the  Lords  bail  him,  I 

know  not  what  would   follow,  for  uo  example 

can  be  giren  of  it,  and  1  think  they  will  not  do 

it,  if  the  king  do  not  direct  it.-^On  the  other 

aide,  I  woald  be  glad  we  might  be  no  more 

taoaUed;  than  is  necessary,  because  others  are 

iteniflig  what  we  do,  and  think  there  is  no* 

daagin  the  case  :  iberefoie  I  am  not  for  delay, 

bat  for  satistying  others,  that  what  we  have 

dane  is  not  barely  for  imprisooinK  the  earl  of 

Oarenffbn,  but  for  justice ;  and  if  you  go  this 

way,  g^ve  the  Lords  the  reasons  why  we  sent 

the  c£arge  as  we  did,  and  yet  keep  np  their 

Pkivilegiesy  and  declsre  so  to  them. — But  then 

we  most  go  up  with  more  than  that  head,  on 

which  we  resolved  to  impeach  of  Treason,  for 

year  Article  most  be  so  formed  as  to  make  it 

a  charge  fit  to  he  answered  for  time  and  place, 

and  tlat  Anide  hath  somethiiig  of  that,  which 

most  be  penned  so  as  to  make  it  more  certain ; 

far  the  Article  goes  bnt  thus :  That  there  was 

diaoarery  and*  betraying  of  the  king's  counsels 

Is   hia  enenues,  and  if  you  leave  it  there, 

tfassa,  who  scruple  doing  any  thing,  because 

psiCiceiar  treason  is  not  mamioned,  will  say ; 

Tea  any  he  bath-discovered  and  hetn^ed-oouo* 

sais^o^enemieai  but  as  we  trostyou  not  what  is 

tNK  we  will  know  it ;  so  we  know  not 

you  mean  by  enemies;  for  we  may  think 

not  so :  Therefore  appoint  a  committee 


Mr.  SbL  BnrA.    It  is  a  great  mistake  to 

2^  'Shaft  the  power  of  the  KingVBench  to 
ebail  for  Treason,  is  no'  other  but  what  is 
amrttd,  aeif  the  Judges  there  had  only  power 
from  Magna  Charta  ;  when  a  man  is  oommited 
SMNi  Bospickw  of  Treason,  and  no  prosecu- 
tioflMiowa^  and  thepam  bnni^ing  his  Habeas 
Cocmis,  the  Bench  bl^ls  him,  because  he  should 
not  bethere  etemiil^  It  is  not  to  be  said  the 
Wpi  bail  ferTVenasii ;  seeing  no  crime  is  pro- 
dioad ;  for  when  s  men  hath  been  accused  of 
l^MNn^forooiniog  false  money,  and  brought 


to  the  bar,  the  Judf^  have  bailed  hini^  not 
because  they  ouKht,  but  from  that  discretionary 
power  wherewith  the  law  trusts  them  ;  they 
may  bail  if  they  will,  for  no  other  judicature, 
hot  they  can  bail  in  tliat  case ;  for  seeing  ia« 
prisonment  before  trial  is  only  that  the  prisoner 
may  be  forthcoming,  if  they  see  there  is  no 
daager  of  escaping  they  may  take  bail,  for  he 
is  a  prisoner  when  bailed,  and  the  ba^l  is  his 
keeper ;  but  there  are  few  cases  of  this  kiod, 
wherein  th^  will  bail,  they  have  a  fundamental 
power  to  do  it,  placed  in  them  to  preserve  the 
rights  of  the  crown ;  and  the  Lords  will  not 
think  themselves  less  trusted  with  the  riglus  of 
the  crown  than  the  KingVBench.  Yet  ihongii 
the  Lords  may  bail,  they  will  not  exercise  their 
discretion,  when  there  is  a  probable  truth  ia 
the  Impeachment ;  shall  we  then  refuse  thiis 
intimatioa  from  the  Lords,  who  saying.  Be- 
cause  they  have  not  a  particular  artiae  of 
Treason  do  not  secure,  seem  to  impl)v  ^hat  if 
they  had,  they  would,  though  they  might  re- 
fuse. The  right  of  bailiofe  cumcs  not  from  an 
imaginary  apprehension  of  the  kin^s  sitting 
these,  though  some  kings  Itave  ant  there  in  ju- 
dicatars,  but  from  their  iofaerent .  aalhority 
of  being  trusted  with  the  right  of  the  crown : 
Let  us  do  then  what  becomes  us,  and  not 
let  the  Impeachment  miscarry  npoa  a  misun- 
derstandings batdraw  up  the  article.  But  how> 
is  it  possible  to  draw  it  as  an  article  which  yon 
expect  he  should  be  imprisoned  upon> }  Fot 
jToor  impeachment  is  in  the  nature  of  an  In- 
dictment, and'  must  conmin  so  mueh  of  oes« 
tainty  as  to  put  him  toplead,  that  so  he  may  not. 
demnr.—How  may  it  then  be  circumstantiated, 
so  as  that  he  may.  be  put  to  plead  ;  if  you  do  it 
according  to  Sd  Ed.  3.  (for  discovering  the  ktng'tt 
secrets  to  his  enemies  is  within  that  statute.)! 
The  first  part  of  the  article  is  not  pleadable,,  for 
we  must  shew  how  he  adhered  to  the  king's  ene- 
mies and  we  mnst  add  what  the  council  was  -that 
he  betrayed,  elsebe  will  deny  to  plead*  and  say,  I 
canavoid  it:  Therefmrecoasider  what  kind  of  cer- 
tainty this  article  must  have  to  make  him  plead  ^ 
for  the  other  articles,  it  is  enough  to  say  theob 
without  proring  time  or  place,  if  the  facts  were 
after  the  Act  of  Oblivion  ;  but  in  Treason,  tkm 
matter  most  appear  in  the  Indictment,  for  hw 
hath  liberty  not  only  to  plead  Not  Guilty,  but 
to  avoid  it :  Therefore  prepare  the  Aiticle  ao«* 
cordindy. 

Mr.  Vaitghan*  What  is  moved  is  to  put  you 
upon  an  impossible  business,  for  an  article  pre- 
sented from  the  parliameilt  needs  not  that  cep* 
tainty,  as  if  it  were  to  be  tried  at  the  King's- 
Bench. 

Sir  Tho.  Idttkton,  It  is  not  for  the  honour 
of  this  house  to  recede  so  easily  firom  such  » 
privilege,  for  besides  the  earl  of  Strafford's 
Case,,  we  have  express  precedents  for,  but  noner 
against  us.  We  have  heard  that  we,  roust  have 
no  mono  impeachmefits,  because  they  are  dan« 
gerous  and  tiend  to  rebsUion.  Consider  the 
affohbishop  of  Cantcrbory's  Case,  Binch^  Rat« 
clifl^  and  others  in  the  Long  Pairhanient,  and 
we  shoqld  not  so  easily- part  with  them.    WiU 
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liam:  Delapool  beiug  comiDonly  reported  to  be 
no  true  man,  (which  is  a  less  cnntge  than  Trea- 
son) desired  he  might  acqait  himself,  and  the 
Lords  required  no  special  matter  before  they 
imprisoned  him,  and  afterward  be^as  accused 
nk)re  specially, 

Sir  Rob,  Alkins,  In  the  Case  of  Anselm 
archbishop  of  Canterbury  the  Commons  ac- 
cused him,  but  ilie  Lords  did  not  commit  him, 
and  gave  nu  other  reason  for  it,  but  that  be  was 
a  great  man  ;  and  yet  afterwards  he  was  con- 
demned ai  a  traitor,  though  the  king  reduced 
his  punishment  only  to  be  banishment.  Though 
a  privilege  is  much  spoken  of,  yet  I  shall  never 
be  fond  of  any  privdege  which  shall  intreuch 
upon  my  liberty  as  a  subject. 

Mr.  Vaughan.  I  hear  it  objected.  That  as  you 
charge  a  lord  generally,  so  may  the  Lords  a 
commoner,  but  that  cannot  be ;  for  the  Lords 
rah  not  cause  a  commoner  to  be  committed 
though  for  Treason,  without  your  consent : 
Therefore  put  a  question,  whether  a  Committee 
shall  be  named  to  draw  up  Reasons  to  justify 
what  you  have  done. 

Resolved,  '<  That  the  Question  shall  be  put.'' 

Resolved,  '*  That  a  Committee  shall  draw 
Reasons.'' 

November  18. 

The  Committee  brought  in  their  Reasons, 
viz.  "  1.  What  can  or  ought  to  be  done  by 
either*  house  of  parliament  is  best  known  by 
the  customs  imd  proceedings  of  parliament  in 
former  times  ;  and  it  doth  appear  by  example 
that  by  the  course  of  parliament  the  Lords 
have  committed  such  persons  as  have  been  ge- 
nerally charged  by  the  House  of  Commons  for 
High-Treason,  to  safe  custody,  though  the  par- 
ticular Treason  hath  not  been  specified  at  the 
time  of  such  charge. 

2.  "  That  a  commitment  for  High-Treason 
in  general,  is  a  legal  commitment,  and  if  the 
party  so  committed  bring  his  Habeas  Corpus, 
and  the  cause  of  his  commitment  thereupon  be 
returned  for  High-Treason  generally  ;  he  may 
lawfully  be  remanded  to  prison  by  the  judges 
upon  that  return. 

3.'  **  If  before  securing  the  person,  the  spe- 
ciiil  matter  of  the  treason  should  be  alled^ed,  it 
would  be  a  ready  course  that  all  complices  in 
die  Treason  might  make  their  escape,  or 
quicken  the  execution  of  the  Treason  intended, 
to  secure  themselves  the  better  there. 

4.  '*  If  the  House  of  Peers  should  require 
tlie  particular  Treason  to  be  assigned  before 
Uie  party  charged  be  secured,  tliey  leave  the 
Commons  uncertain  and  doubtful  (and  that 
from  time  to  time)  how  particular  they  must  make 
their  charge  to  their  lordships  satisfaction; 
before  the  offenders  be  put  under  any  restraint. 

5.  "  The  Commons  conceive,  that  if  tliey 
should  desire  the  Lords  to  secure  a  stranger^  or 
native  commoner,  upon  the  suspicion  of  trea- 
son, which  the  Com uioits  had  of  him,  and  which 
was  by  tiiem  under  examination  to  be  eviden- 
ced to  tlieir  lordsliips  in  due  time  ;  their  lord* 
ships  injustice  for  the  safety  of  the  king  and 
jKteple,  would  secure  such  ptrion  -wr  persons, 


upon  the  desire  of  tlie  Commons^  and  in  sucli 
case  there  would  be  no  diflfereiioe  between 
a  Lord  and  a  Commoner  so  desired  to  be  seca* 
red. 

*'  6.  The  proceedings  of  inferior  courts,  be- 
tween the  kmg  and  the  subject  or  sulject  and 
subject,  and  the  discretion  of  judges  in  such 
courts,  is  bounded  and  limited  by  thediscretionoif 
the  parliament  which  trust  them ;  and  'tis  not  left 
to  the  dbcretion  of  the  judges  in  ordinary  ju* 
risdiction  to  give  the  king,  or  take  from  him 
inconvenient  power  for  the  subject,  nor  to  dis- 
pense the  law  partially  between  subject  and 
subject  for  malice  or  afiectiou ;  but  the  ditcro* 
tion  of  the  parliament,  which  is  the  whole  -pub- 
lic, comprehending  the  King,  Lords  andCom* 
mons  (for  the  king's  presence  is  suoposed  to  be 
in  the  Lords  House)  is,  and  oughtto  be  unconfined 
for  the  safety  and  preservation  of  the  whole, 
which  is  itself.  It  cannot  be  malicious  to  a  part 
of  itself,  nor  affect  more  power  than  already  it 
hath,  which  is  absolute  over  itself  and  part,  and 
may  therefore  do  for  preservation  of  itself 
whatsoever  is  not  repugnant  to  natural  justice/' 

Mr.  Prynn.  I  like  not  the  first  Reason,  be- 
cause it  cannot  be  called  a  custom,  where  onlj 
one  parliament  hath  done  it. 

Mr.  Swinfen,  The  great  strength  lies  upon 
this  first  Reason,  and  is  like  to  be  a  precedent ; 
for  exact  precedents  I  find  none,  except  that 
of  Michael  Delapool,  and  in  the  Long  Parlia- 
ment :  But  consider  the  reasons  why  there  was 
no  express  precedent  before,  and  what  was  the 
custom  of  parliaments  before.  The  parliament 
was  wont  to  proceed  formerly  by  bill,  and  thus 
tar  that  proceeding  makes  against  the  Lords  now 
and  for  committing  the  party  accused  ;  for  then 
the  proceedings  upon  treason  were  by  common- 
law,  and  because  the  judges  could  not  proceed, 
therefore  tlie  parliament  went  by  bill,  and  ic 
cannot  be  supposed  that  the  parties  were  at  li* 
berty  all  that  while. 

Second,  Third,  Fourth  and  Fifth  Reasons 
voted,  Sixth  read. 

Mr.  Solicitor  Finch.  I  am  against  this  Rea- 
son, not  a$i  a  Reason,  but  unnecessary ;  fur  if 
the  former  Reasons  satisfy  not,  this  will  not,  be* 
cause  itsupposeth  things  not  in  question.  Oar 
debate  miist  at  last  end  in  this  question,  be-> 
twixt  privilege  of  parliament  and  former  pn>« 
ceedings ;  And  there  being  no  privilege  in  case 
of  treason,  why  should  not  former  proceedings 
sway  ?  Except  we  coll  that  treason  which  is 
not,  for  otherwise  no  privilege  will  h^p.  There* 
fore  add  this  to  your  Reason,  That  there  is  no 
Privilege  for  treason,  and  the  Lords  ought  not  to 
think  that  the  Commons  will  call  that  treason 
which  is  not,  or  if  they  do^  the  Lords  may  by  a 
speedy  trial  detennine  it. 

Resolved,  '<  That  a  Conference  be  desire 
with  the  Lords,  and  the  Reasons  carried  up.'' 

November  21. 

The  Lords  sent  down  to  desire  a  Conference 
about  tlie  subject  matter  of  the  last  Conference. 
But  the  Commons  doubting  that  if  they  should 
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to  il»  the  Lords  migkt  afterwards  re- 
AHc  a  Free  Coaferencey.  because  the  .  busineM 
ia  dispote  concerns  Jndigaturey  which  belon|^ 
10  tte  loidsy  and  so  theimpeaehaient  generally 
£db: 

Bdolved,  **  To  send  an  Answer  by  measen- 
IBSofcheir  own  :  And  accordingly  did  with 
Older  lo  acquaint  the  Lords  how  ut  they  had 
proceededj  and  tbey  expected  they  should  ra- 
iherhave  desired  a  Free  Conference.^ 

Narember  28. 

The  Debate  about  the  freedom  of  speech  in 
yartisTnent  was  resamed,  and  the  report  rend 
of  the  proceeding  about  nir  John  Elliot,  Mr. 
UaUh,  &c  5  Car.  1.  * 

Mr.  Seltcicor  Finch.  If  you  are  satisfied  that 
ifae  JedgjEoent  passed  upon  them  was  illegal, two 
wtip  you  have  to  be  safe :  B)r  taking  notice  of 
that  jodpnent,  giving  your  opinion  upon  it,  and 
csffryinc  it  np  to  the  Lords,  chat  judgment  will 
be  Btieny  damned  ;  else  you  may  proceed  by 
act,  bat  consider  then  the  consequeuce.  For  if 
yoB  go  by  act,  yon  bound  the  libertv  of  speech, 
uzdcss  in  penning  it  you  prevent  it,  but  an  un- 
known liniitation  is  better  than  bounding,  for 
SB  act  itself  is  subject  to  exposition^  but  your 
wMe,  and  the  Lords  concurrence,  is  net. 

Mr.  Vaugkam,  It  is  not  safe  for  you  to  dr- 
eaasuibe  privileges,  therefore  that  must  be 
done  which  may  take  away  what  destroys  tliem. 
The  Uiws  and  r%hu  of  this  kingdom  are  rights 
by  common  law,  or  act  of  parliament ;  what  is 
an  act  of  parliament,  may  be  repealed  by  par- 
liament ;  what  is  common  law  may  be  altered 
by  parKaaaenty  and  whaterer  is  botli,  may 
besltcred  bya  new  law;  and  how  is  it  pos- 
sible to  do  one  or  the  other  without  liberty  to 
speak  about  it }  And  how  can  there  be  any  in* 
eoBvenienoe  about  freedom  of  speech,  about  any 
thing  which  cannot  be  a  law,  without  passing 
King,  Lords,  and  Commons  ? 

Then  it  being  moved  to  put  the  question  for 
confirming  that  Report.  And  it  beine  repl/d 
that  some  Passages  in  that  business,  viz.  about 
keeping  the  Speaker  in  the  chair,  were  not 
warrantable,  and  so  not  to  be  joined  in  the 
question  with  the  rest ; 

Mr.  Vaughan,  That  business  which  is  so 
nmcli  ta!k«i  of,  and  condemned,  I  shall  state 
to  you.  The  House  is  to  adjourn  itself,  though 
somectmes  the  king  adviseth  them  to  adjourn 
themselves  (as  then  be  did)  but  the  adjourn- 
ownt  is  always  made  by  a  question,  and  with- 
out it  the  Speaker  cannot  leave  the  cliair. 
The  Speaker  acquainting  the  House  then  with 
the  king's  iiiesMige,  sir  John  Elhot  stood  op  to 
speak,  but  the  Speaker  nouid  not  hear  him, 
bat  was  going  to  leave  the  chair ;  whereupon 
some  said,  if  you  go  out  without  a  qnestion,  the 
parliament  is  dissolved,  upon  fi  hicfa  he  was 
leavio4  the  chair;  some  kept  him,  and  told 
kim.  If  this  be  a  Ilouse,  you,  as  Speaker,  have 
no  place'  in  it  but  the  cnair ;  and   this  was  all 

f  See  their  Caici,  anf «.  vol.  3.  p.  293. 


the  irregularity  in  that  business  so  much  talk- 
ed of. 

Uesolved  ,'' That  the  Jod);ment  given  against 
sir  John  Elliot  &c.  5  Car.  was  an  illegal  judg- 
ment, and  against  the  freedom  and  privilege  of 
parliament." 

The  Lords  sent  for  a  present  Conference, 
after  which  Report  was  made  chat  the  Lords 
had  voted  the  Commons  denying  them  a  Con- 
tereoce  lately,  was  contrary  to  the  course  of 
pariiauieuiary  proceedings,  and  gave  Reasons 
why  it  was  not  yet  time  for  a  Free  Conferenc^e. 

Nocember  25. 

After  debate  whereof  it  was  resolved  to  grant 
them  that  the  Commons  agreed  to  the  Confer- 
ence formerly  desired.  At  which  the  Lords 
declared  that  they  had  considered  of  (he  Pre- 
cedents and  Rea[>ons  formerly  sent  them  by  the 
Commons,  but  were  not  satisfied  to  secure  the 
earl  of  Clarendon,  or  to  sequester  him  from 
parliameQt,  until  some  special  treason  be  as- 
signed. 

November  28. 

The  Comimons  sent  to  the  Lords  to  desire  a 
Free  Conference  upon  the  matter  of  the  last 
Conference.  To  wtiich  the  Lords  concurring, 
Mr.  Vaughan,  sir  Rob.  Howard,  sir  Tho.  Little* 
ton  and  others,  were  appointed  to  manage  it, 
who  went  up  immediately  to  that  end. 

November  %9. 

Mr.  Vaoghan  made  Report  of  the  Confeiw 
ence  with  the  Lords  yesterday  to  the  purpose 
following. 

The  Lords  told  us,  That  no  precedent  can 
be  against  tlie  law. 

We  answered. 

If  tliat  can  be  made  good,  we  shall  press 
precedents  no  more :  But  what  they  most  stood 
upon  was  the  Petition  of  Right,  where  it  is 
provided  that  none  shall  be  committed  without 
special  cause,  whereby  the  party  may  answer 
according  to  the  law ;  thence  they  infer  that 
our  proceedings  are  a(;ainst  law,  because  a 
general  charge  is  against  the  Petition  of  Right. 

Commont.  The  case  of  the  Petition  of  Right, 
stated  will  clear  this,  which  was  this:  Some 
persons  were  committed  by  no  other  warrniit, 
but  the  king*s  special  command,  they  bring 
tlieir  Habeas  Corpus  to  the  KingVBeurh  to 
know  the  cause:  This  cause  »as  reinrned  by 
the  Judges,  that  they  could  not  bail  a  man, 
when  60  committed,  because  they  knew  not 
the  cause,  nor  had  any  way  to  bring  hun  to  his 
I  trial. — Then  the  Petitioi^  of  Kik;ht  provides, 
Tjiat  the  cause  should  be  returned,  ^  :.ereby  the 
crime  might  appear,  and  that  before  and  after 
the  Petition  of  Right  to  this  day,  il  ajion  i.iii>7-. 
ing  a  Habeas  Corpus,  it  be  returned  that  tiie 
party  is  imprisont-d  for  treasoir,  the  Judges 
ought  to  remand,  unless  thete  be  some  -pecial 
cause  to  make  them  c<ike  hail.  So  that  tiie 
Petition  of  Right,  wab  aaainst  ihcm,  for  they 
say  a  man  ought  not  to  be  imprisoned  up«i.i  a 
general  charge,  because  it  is  the  Petiuon  of 
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Rigbt .  Wc  i«ty  Jt  is  not  agtinst  clie  Petition  of 
Rijrhty  because  the  Judf^e  may  remhiid  the 
party,  if  there  be  not  special  osuse. 

Then  the  Lords  said,  Tbat  the  reason  why 
the  Judges  remanded  in  that  case  was,  because 
the  party  committed  kne^v  it  was  for  treason  : . 
Tiierefor^  they  re-cotnmitied. 

We  owned  it  because  it  %vas  the  rale  for  the 
Judges  to  proceed  by,  but  that  was  ao  rule  for 
proceeding  of  parnament ;  fur  as  a  magistrate 
Gonimits  for  treasoo,  and  is  supposed  to  be  ao- 
quaiuted  with  it;  so  also  is  he  with  the  proba* 
bility  upon  the  proof:  But  the  Lords  insist  not 
now  upon  that,  but  specify  treason,  and  if  the 
course  of  parliaments  to  much  varied  in  such 
eases,  that  was  no  concluding  proof,  why  they 
should  have  special  treason.  And  for  the 
other  part. 

That  upon  the  Return,  there  should  be  a 
cause  r^urned,  that  so  the  party  might  an- 
SA\er:  for.^vhen  a  return  is  roftde,  if  the  course 
be  such  AS  tbat  the  party  ought  not  to  be  ioi- 

{)risoned,  the  Judges  free  him ;  otherwise  they 
eave  him  to  come  to  his  trial. 

Then  to  the  Precedent  about  the  earl  of 
Strafford,  they  replied,  thai  it  was  oHMle  in  bad 
times.  And  we  ansyvered.  That  os  good  laws 
were  made  before  in  and  after  that  time  as  any 
other ;  and  if  the  Lords  then  might  make  such 
bws,  we  could  nut  see  why  it  should  be  a  good 
titne  to  make  laws,  and  no  ^ood  tique  to  admi- 
nister to  persons  the  laws  already  made. 

Farther,  to  their  Objection,  that  in  the  time 
whence  those  precedents  w«re  broaght,  there 
was  a  face  of  war :  We  answerad,  Tliat  could 
not  alter  the  case,  for  the  law  calls  no  time  • 
time  of  war,  whilst  the  courts  of  justice  have 
freedom,  as  they  had  when  Scrattbrd,  Finch, 
Canterbury  and  Ratcliflf  were  impeached:  And 
k  was  strange  that  in  the  parhamem-hoase 
there  should  be  such  a  consternation  as  to  make 
their  proceedings  invalid,  when  in  other  courts 
there  were  none:  besides,  in  Holland  for  many 
years  there  was  a  constant  scene  of  war,  and 
can  we  imagine  that  there  was  not  justice  dooe 
tt  that  time. 

Theti  they  pressed  Precedents  against  ours, 
one  14  £d.  2,  against  the  Spencers,  where,  a 
great  roan  moved  the  king  to  commit  one  of 
them,  and  the  king  answer^,  '  it  could  not  be 

*  unless  cause  was  shewed.'  We  replied,  This 
was  a  Precedent  hke  that,  a  roan-  was  com- 
mitted, because  he  was  committed ;  for  there 
was  no  allegation  of  treason. 

Second  Precedent  was  38  Hen.  8,  against 
lord  Stanhope,  the  Commons  moved  the  king 
to  imprison  him,  and  the  king  answered  '  he 

•  would  consider  of  it.*  We  answered.  That 
was  no  denial,  but  a  thing  usual  witli  the  king, 
and  that  motion  was  to  the  king  himself,  ^«hidl 
differs  from  this  case,  for  that  was  not  a  Hedg- 
ed to  be  treason :  Besides,  bad  it  bejsn  treason, 
it  ^»(S  against  the  king  himself,  and  being  an 
olftrnce  a^nst  himself,  he  might  ^if  he  would) 
not  imprison,  bepauat  he  maydischai^e  a  iMm, 
or  pardon  him,  though  for  treason :  hot  this 
Case  is  not  so,  becMst  the  Lordt'  justice  is  but 
ministered  to  the  king. 


£1  a.  8,  Afundel,  archbishop  of  CaAte«4Htty 
who,  OS  they  aaid,  was  impeached  of  treasoa^ 
but  not  committed. 

jliifverw    The  Case  was  this:   There  was  A 
commission  issued  out  by  Liidi.  2.    That  that  - 
bishof)  and  others  «hould  teguiate  what  wou 
amiss  by  evil  govemmoot,  and  the  king  waa 
ofifended  at  themnting  of  it,  and  at  Netting 
ham  sent  (or  me  Judges,  and  charged  them 
upon   their  allegiance  to  give  true  aoewer  t«* 
what  questions  he  should  ask  them ;  and  the 
first  question  was,  Whether  that  commission 
so  granted,  was  not  inviiding  his  prerogative  ? 
Tliey  answered,  Yes.    Then   he  asked,  Hour 
they  ought  to  be  punished,  who  pvo6ured  it  f 
They  answered,  '  as  Traitors.*    In  the  91  «h#' 
bishop  is  charged  by  the  Commons,  and  ishe 
treason  alledged  is.  That  he  hadf  pooured  Ijids^' 
self  to  be  put  into  the  commission^ 

This  bemg  the  case,  we  said,  that  if  a  foct  b«- 
called  treaatm,  which  afterwards  appears  to  b« 
none,  there  couM  be  no  oommitment.  For  of 
a  man  call  anoiher  man's  coflunf  into  his' 
ground  treason,  it  falls  of  itself;  therefore  the 
bishop  was  not  committed. 

The  Lords  said  forther,  That  all  ihose  Aiti-- 
des  were  declared  to  be  Treason,  whidi  befent 
could  not  possibly  he  Treason  to  commit  a 
man,  because  the  nature  of  them  must  be  Trea- 
son at  common-law,  and  'tiU  these  (reaai»n» 
were  <lcclared,  which  was  not  ^  tl  £4.  8, 
(hey  were  not  treason  so  us  to  impiieon,  or  try 
any  man  for  them. 

We  replied,  All  tiuit  fmriiameut  was  rtpual* 
ed,  yet  thcT  precedent  was  the  <more  autheuls^ 
Bat  I  Dhink  tbat  lord  (it  was  the  eufi  <if  Bfidf- 
water)  understood  fiot  what  he  said,  at  least  £ 
did  not. 

Then  about  the  earl  of  Strafford's  MtteeAtm, 
the  Lords  said,  that  the  very  Impeadiment  wo* 
taken  away  by  the  act  of  thie  parliameat,  bu- 
cause  the  Impeachment  is  recited  in  it.  Nano* 
ly,  *  Whereas  the  earl  of  Strafford  was  im- 
'  peached,  &c.'  But  every  clause  in  that  Act 
of  Attainder  is  taken  away  now,  therefore  tha 
impeachment;  and  yoa  caimot  make  use  ot 
any  part  of  it. 

We  replied,  It  is  true,  the  Act  of  Attainder 
is  taken  away,  but  the  very  act  of  repeal  doth 
recite  that  very  clause  (whereas  Thomas  earl  of 
Strafford  was  impeached,  6lc,)  and  the  act  can^ 
not  take  away  any  thing  which  strengthens  its 
own  supposition. 

Then  the  Lords  said,  that  they  should  be  wil- 
ling to  comply  with  the  Commons,  but  that 
they  must  be  teiMler  of  their  own  judicial  pr»<» 
ceedings. 

Commons,  It  is  true  they  oti^ht,  and  w^ 
supposed  that  the  IxKds  might  be  jealous  that 
we  should  intrench  on  their  power ;  but  tb^ 
Commons  were  so  far  from  thai,  Uiat  their 
thought  the  judicial  power  better  lodged  with 
them  than  in  the  Commons  themselves  could 
be ;  but  tve  would  open  the  Objection.  Their 
lordships  being  the  Judges  in  this  case  might 
flunk,  that  for  the  Commons  to  lake  upon  theift 
to  know  what  was  Tremon,   woura  be   oa 
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6iN>ngn  to  iDRpMcIt  Tiini^  Tom  suppose  ^cm 
hftve  such  an  impeachment  before  yon  Tot 
coaniteifeiting  ttiii  zrtni  veai,  joti  faare  spedal 
Treason,  and  imprison  him;  but  when  it  it 
broaght  to  question,  it  appears  not  to  be  Trea- 
son, ttierefore  he  is  wfx>ng  fmprisoned :  And  if 
your  lordsiiips  wiH  examine  what  knowledge 
you  have  of  this  fact,  joo  hare  no  more  than  if 
It  had  been  a  general  Treason. 

Lord$.  There  is  a  cnse  put  there,  as  we  are 
content  to  take  a  special  Treason,  but  expect 
not  the  proof  as  there  it  was. 

Comrnofif.  If  it  were  a  case  put,  so  it 
your  lordships  reply,  fbr  it  was  pot  ts  ctmcesio, 
because  yon  agreed  that  if  the  Treason  waft 
special,  the  party  was  to  be  committed,  and 
this  case  was  to  shew  their  lordships,  they  were 
in  no  better  case  then,  than  if  tlie  Treaooti 
were  general. 

But  the  Lords  stitl  pressing  that  the  Impeacb* 
ment  itself  of  the  earl  of  Strtifibrd  was  repealed 
in  the  act  about  him. 

Commons,  We  replied.  One  part  of  the  act 
ought  to  be  severed  flrom  the  othel-,  and  that 
which  is  without  exception  shall  stand,  thoii[^ 
[he  other  be  taken  away ;  For,  suppose  a  mal^ 
prosecutes  in  a  court  of  justice,  for  what  he  ap^- 
prehends  to  be  his  rient,  and  yet  tlie  cduse 
goes  against  him,  and  ne  hath  no  effect  of  hit 
Suit,  afterward  the  party  (being  an  enl-minded 
man,  and  thinking  to  reach  his  ends)  forgeth  (k 
deed,  or  suborns  witnesses,  and  then  begins  a 
suit  in  some  other  coert,  and  by  thole  Wtiyt 
attains  bis  ends.  Then  k  bill  comes  be^r^ 
this  parliament  to  reverse  the  Judgment,  ttt- 
citing  that  such  a  person  hath  been  a  suborned 
of  witnesses,  &c.  so,  and  so,  and  therefore  the 
judgment  is  made  void ;  certainly  though  thik 
person  is  named  to  be  an  evil-minded  person, 
yet  this  lays  no  blemish  on  bis  first  proceedings. 
So  that  it  appears  by  the  act,  thtt  the  proceed* 
uigs  apunst  the  earl  of  Strafibrd  were  legal  at 
first ;  if  those  afterwards,  when  the  times  \a^ 
came  tiunultuooa,  were  not,  it  is  not  to  be.  afp* 
plied  to  what  was  welt  doae  and  legal :  Tbeik 
we  told  them  that  we  had  pressed  them  with 
four  precedents,  imd  to  three  of  them  nothing 
was  replied. 

Lords.  Hiey  answered,  the  reason  why  Ibrfl 
Tineh  was  committed,  was  becatise  Of  hb 
flight. 

Conmmts,  .  He  was  fied  before  the  impemcll- 
ment;  but  it  was  ordered,  Thftt  he  tho^d  bfe 
committed  when  found. 

Then  we  told  them,  ThM  we  ttdst  f  epon  t5 
them,  that  be  the  treason  what  it  Would,  #% 
could  not  go  to  the  Lords  to  hftve  it  pnni^eA 
without  the  di^dvantage,  which  the  publishitljg 
the  treason  before-hand  would  elcpose  us  t6 

S  making  of  witnesses,  escaping  of  ptdtieU,  and 
g  like,  then  bade  them  consider,  whether  if 
we  should  Ukj  before  them  a  treason  in  erefjr 
thing  circumstanced  as  Ouo-Powder-lfrefcson, 
they  would  not  imprison  the  |>arty  till  the 
whole  matter  was  opened. 

Lords,  They  answered  to  hear  that  case 
put;  frr  iff  AftCtef  6f  ^tate,  otb^r  ¥>^tm  are  ft> 


eo  tbeoMcives  what  wais  only  proper  to 
tike  Lords,  mnH  that  it  was  so  now  in  charging 
eke  carl  of  Clarendon  generally. 
Latd*.  The  Obi«ction  is  right. 
Grmbohs.  For  our  l&nowing  Treasdn,  we 
have  eaany  among  os  who  are  justices  of  peace, 
trasted  by  latw  to  know  and  commit,  and  (if 
Ae  paviiament  be  not  sitting)  even  to  commit  a 
peer  himself  fbr  Treason;  and  the  knowing 
what  is  Treason  is  so  iar  from  l>eing  improper 
m  ibe  House  of  Cummons,  that  every  man  in 
die  nacioa  is  boand  to  know  it ;  fbr  was  it  ever 
kaciwii,  that  ignorance  of  tlie  law  could  ever 
aaa  irom  breaking  the  law?  Laws 
to  be  known  by  subject^,  especially 
vrhtch  concern  the  king;  .and  ttnle»s  they 
Id  find  a  reason,  why  the  parliament  em- 
ehoiild  be  more  ignorant  than  particukir 
the  present  case  must  be  clear.  That 
riM  jeeloosy  of  the  Lords  arose  from  a  fallacy 
Aos,  The  Lords  bove  judicial  power  concern- 
ing Treason,  and  must  of  necessity  know  it ; 
the  Cowmdns  have  no  judicial  power  over  it, 
Acrefore  cannot  know  it ;  that  is,  because  the 
CoBBBOns  know  what  law  is,  tlierefisre  they 
ve  jodieial  power  over  law.  To  this  was  not 
ij  tliiiig  replied. 

Fardier,  We  said  that  because  they  insisted 
ne  ta  specify  Treason,  bec&nse  by  com- 
MOing  npon  a  general  they  might  wrong  the 
pwrly  by  committing  him  without  cause,  and 
becuae  fhey  themselves  were  not  infi)rmed  in 
Aeir  coneciences  what  they  did :  They  would 
i9  writ  to  coneider  the  many  inconveniencies 
wUeh  might  follow,  if  the  charge  of  Treason 
was  not  general,  but  particular;  and  suppose 
it  was  epeciaiy  diieir  lordships  wodd  know  no 
re  1^  it.  For  suppose  a  man  impeached 
codntci  felting  the  u-reat  Seal,  which  is  ex- 
TVeaaeo,  and  he  may  be  impeached  for, 
fet  neiUier  their  lordships  nor  the  party  could 
nave  any  adirantages  by  tbat  apecincatton,  be- 
eaase  there  mif^  be  as  many  onestions  what 
ii  eoaoterfinting  the  Great  Seal,  as  what  is 
Treason. 

For  inscanee:  One  Leak*,  a  clerk  in  Chan- 
cery, intending  (o  forge  a  patent,  puts  together 
two  pieces  of  parchment,  and  had  fitted  them, 
asd  pot  Uiem  together  with  moutli* glew,  that 
Ibey  appeared  as  one :  Then  a  grant  was  writ- 
ten ifpOn  Ae  outmost,  and  a  seal  affixed,  so 
that  tfae  Great  Seal  is  pot  to  a  true  thing ;  then 
be  ents  off  die  edees  of  the  parchment,  so  as 
CO  eever  tbem,  takes  off  the  written  one,  and 
leaves  the  aeal  on  the  blank,  then  forgeth  the 
grant  and  makes  nse  of  it.  This  was  Qne^ 
tkmed  before  the  judges,  whether  it  was  Trea- 
lan  or  not,  tbnt  is,  whether  counterfeithig  the 
great  seal  or  not  f  If  it  were,  it  was  Treason, 
tcfaerwise  not.  They  resolved,  it  was  not  coun- 
terfeiting the  great  seal,  and  so  not  Treason, 
but  Iffsprision.  And  if  h  had  been  Treason, 
ikey  RemAred,  that  an  Indictment  had  been 
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be  taken,  and  they  could  see  no  incouveniency 
in  puhlisliinz  that  to  the  Lords,  which  most 
be  published  before  400  in  the  House  of  Com- 
ODons. 

CommofU,  The  Commons  may  proceed  witl& 
what  secrecy  or  openness  they  please,  and  the 
Lords  are  not  to  take  notice  of  their  proceed- 
ings, whether  open  or  secret. — Farther,  That 
by  a  matter  of  staie  must  be  understood,  when 
a  parhament  is  not  sitting,  and  we  know  not 
whither  to  resort ;  bui  when  a  parliament  is 
particularly  cailecl  to  prevent  the  mischiefs 
threatening  the  kingdom,  if  that  be  not  capable 
of  remedymg,  no  other  council  could,  or  we 
i^re  not  bound  to  resort  to  that,  we  are  excluded 
from  that  to  which  we  ought  to  resort. 

Lords,  That  the  Lords  bade  us  take  heed 
«f  the  liberty  of  the  subjects,  to  which  they 
iire  now  fain  to  have  regard,  bidding  us  con- 
sider the  bishop  of  Canterbury's  long  imprison- 
ment, without  Jinowing  the  cause,  and  tliey 
roust  satisfy  their  consciences,  lest  they  should 
commit  for  treason,  and  it  not  proved  so. 

Commom.  It  appears  not  that  the  bishop  of 
Canterbury  should  have  lain  less  time,  had  the 
impeachment  been  special ;  and  for  the  liberty 
of  the  subject,  we  know  not  how  a  subject 
should  have  more  liberty  by  special  matter,  than 
general;  Special  being  but  adding  a  formal 
title,  and  the  subject  goes  to  prison,  as  well 
for  the  one  as  the  other. 

For  their  consciences.  Suppose  a  person 
accused  generally,  they  are  then  to  know  whe- 
ther it  be  treason,  and  is  not  it  as  much  that 
they  commit  an  innocent  person  ?  So  as  if  the 
matter  was  special. 

Report  of  the  Fbee  Covfeeekce  about  com- 
mitting the  Earl  of  CLAasNCON  on  a 
general  Charge, 

Nov.  S9.  The  Lord  Chamberlain  and  the 
t>ther  Lords  appointed  to  manage  the  Free 
Conference  with  the  Commons  yesterday,  re- 
ported the  substance  and  t-fiect  of  tlie  said 
Free  Conference,  a^  foUowetli : 

'^This  Conference  was  managed,  on  the 
Hoiise  of  Commons  part,  by  sir  Robert  Howard, 
Mr.  Vaughan^  Mr.  Swinfin,  and  Mr.  Waller. 
The  introduction  was  made  by  my  Lord  Cham- 
berlain; who  told  tlie  Commons,  That  this 
Free.  Conference  was  desired  by  them;  and 
llioush  that  house  had  lately  declined  giving 
the  Lords  a  Conference  when  desired,  yet  the 
House  of  Peers  upon  this  occasion  had  dis- 
pensed with  some  forms,  to  keep  a  good  cor- 
respondency with  the  House  of  Commons,  and 
were  willing  to  confer  freely  with  them  and 
j'eady  to  hear  what  they  had  to  say. 

^*  Sir  R.  Howard  was  the  first  that  opened 
|he  business.  He  said,  this  Conference  was 
not  upon  particular  account  of  any  person,  but 
in  relation  to  publip  justice. 

**  The  Lords  closed  in  the  same,  and  were 
▼ery  glad  it  was  so  understood;  for  they  had 
no  particular  regard  to  the  earl  of  Clarendon 
in  wlnt  ihty  had  jreiolv«d,  but  to  the  justice 
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of  the  kingdom ;  in  the  administration  whereof 
in  this  particular,  nothing  was  ordered  in  the. 
case  of  the  Peer  now  impeached  which  they . 
should  not  have  insisted  upon  in  the  case  of  any 
commoner. 

**  Then  Sir  R.  Howard  and  the  rest  of  the 
Commons  proceeded ;  and  made  the  subject* 
matter  of  tnis  Free  Conference  to  be  some  of 
the  Reasons  formerly  given  by  the  ConMnoua, 
which  they  enforced  what  ihey  could;  and  the 
proceedings  of  the  earl  of  StraiTurd's  Case,  the 
abp.  of  Canterbury,  lord  keeper  Finch,  and 
sir  G.  Ratcliff's.    But  the  precedent  chiefly 
pressed,  was  the  earl  of  Strafford's;  on  which 
by  large  discourse  (which  intimated   their  iii<- 
sbting  mainly  on  that)  they  urged   that  prece- 
dents  did   shew  be>t  the    course  of  parlia- 
ments, which  was  the    law  of  parliaments ; 
and  that  the  precedents  they  had  vouched^ 
especially  that  of  the  earl  of  Strafford's,  were 
clear  in  the  point:  that  the  end  of  the  act  of  re- 
peal was  to  repeal  the  act  of  attainder,  and  tb« 
proceedings  relating  thereunto ;  tliat  the  manner 
of  impeachment  and  commitment,  and  other 
proceedings  thereupon,  were  still  in  force ;  and 
that  the  latest  and  newest  precedents  were  the 
best.    They  descanted  long  upon  the  words  oF 
the  act  of  repeal,  to  evince  what  they  had 
said;    and  distinguished  the  first,  year  of  Uie 
L»ng  Parliament  for  gravity  and  wisdom,  frona 
the  rest,  which  was  disorderly  and  unquiet; 
and  said.  That  their  precedents  were  made  in 
the  first  year ;  and  that  proceedings  in  times  q€ 
peace,  when  the  courts  of  Westminster  wer^ 
open,  were  always  allowed  for  good;  and  con- 
cluded that  the  Lords  ought  to  commit  upon 
every  general  impeachment  of  the  Common^ 
for  treason :  and  this  grew  to  be  the  question 
stated  at  this  Conference:  which  the  Commons 
affirmed,  and  the  Lords  denied.    Some  things 
were^also  said  by  the  Commons,  of  the  credit 
that  was  to  be  given  to  all  the  Commons  of 
England,  which  they   represented ;    and  that 
they  could  not  be  supposeid  to  intend  any  thing 
herein  but  public  justice  and  safety,  &c. 

''  The  Lords  answered,  and  argued  from  the 
very  same  act  for  reversing  the  ean  of  Strafford's 
attainder,  as  followeth:  That  this  precedent 
was  not  allowable,  beinjr  in  an  ill  time,  and 
branded  by  an  act  of  repeal,  by  which  it  wa$ 
clear,  this  very  parliament  intended  it  should 
never  be  made  use  of;  for  besides  that  the 
act  of  attainder  recites  the  very  impeachment 
particularly,  and  other  proceed mgs  thereupon, 
and  stands  absolutely  and  totally  repealed, 
which  is  enough  to  condemn  the  whole, yet  they 
were  so  careful  that  this  precedent  which  led 
on  the  other  three  should  never  rise  in  judg- 
ment again,  that  they  further  enacted  in  ex- 
press words,  That  all  records  and  proceedings 
of  parliament  relating  to  the  said  attainder  be 
wholly .  concealed  and  taken  off  the  file,  or 
otherwise  defaced  and  obliterated,  to  the  in- 
tent the  same  may  not  be  visible  in  after-ages, 
or  brought  into  example  to  the  prejudice  of  any 
person  whatsoever ;  in  which  general  word^ 
every  circumstance  and  passage  of  tliat  prec«- 
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wvniDtable,  if  ever  there  sbould  be  •  House  of 
Commons  ill  disposed  or  enstged  in  faction^'as 
snch  have  been,  they  might  bj  pi«tence  thereof 
make  dangerons  inroads  upon  the  justice  and 
ancient  government  of  the  kingdom,  terrify  and 
discompose  the  highest  judicature,  and  invade 
that  freedom  which  ought  to  be  in  parliament^ 
and  indeed  bring  the  House  of  Lord»to  as  small 
a  number  as  they  please  to  leave  unaccused. 
Judges  iu  inferior  courts  may  bail  for  treason 
specified ;  a  majorey  mav  the  House  of  Lordt 
refuse  to  commit  till  spec^ification,  or  bail  after. 
There  are  no  real  mischiefs  or  inconveniences 
the  other  way,  but  many  appear  by  committing 
before  the  Judges  be  satis6ed  in   the  crimes. 
The  practice  of  all  judges  and  justices,  in  fa* 
vour  of  liberty,  and  to  prevent  oppression,  is 
to  examine  upon  oath  the  particular  crimes, 
before  commitment,  that  the  ground  may  appear 
to  them  for  commitment,  or  else  they  are  of 
duty  to  bail  where  the  oflFence  is  bailable,  though- 
the  accusation   may  be   laid  to  be  treason? 
much  more  should  the  parliament  be  careful 
herein,  who  gives  examples  and  precedents  of 
justice  to  all  other  courts.    If  the  king  and 
his  counsel  are  not  to  imprison  without  special, 
crime,  as  the  Commons  now  argue,  and  did  so 
before  in  the  conference  for  the  Petition  of 
Right,  to  which  the  Lords  agreed,  and  yet  the. 
king  is  '  caput  parliamenti ;'  whence  comes  this 
power  of  the  House  of  Commons  by  vote  to  en* 
force  a  commitment  ?  And  how  dangerous  is 
it  to  the  subject !  The  Petition  of  Right  havin^i 
concluded,  That  no  man  ought  to  be  imprisoned 
or  detained  without  being  charged  with  some^ 
thing  to  which  they  might  make  answer  accord- 
ins  to  law ;  how  will  it  stand  with  that  to  com*  • 
mit  upon  generals,  to  which  no  man  can  make 
answer  or  defend  himself?. 

**  There  were  no  new  Reasons  offered  by  tba 
Commons ;  and  therefore  the  Lords  told  them, 
That  having  considered  of  those  they  had 
given,  and  over-ruled  them,  after  a  rule  twice 
given  by  the  highest  court,  it  is  not  to  be  dis- 
puted but  the  parties  must  submit*;  or  as  they 
resolved  last  session,  tliere  could  be  no  pro- 
ceedings or  dispatch  in  causes. 

,"  At  this  Conference,  Mr.  Vaughan  said. 
The  Commons  do  think  the  judicature  so  well 
and  safely  lodged  in  the  Lords,  that  the  Com> 
mons  do  not  wish  any  part  of  it. 

*' The  Commons  would  not  agree,  that  the 
case  of  William  de  la.  Pole  was  upon  the  Im* 
peachment  of  the  Commons ;  and  said.  That 
the  case  of  archbishop  Arundel  was  repealed 
1  li.  4.  But  the  first  tiie  Lords  evinced  clearly^ 
by  the  record  which  was  present;  and  ihm 
repeal  of  ArundePs  case  did  not  weaken,  but 
strengthen  it  as  a  precedent  in  this  case,  bemg 
in  the  repeal  it  was  in  the  least  impeached  in 
the  point  the  Lords  vouched  .i^  for.  And  the 
chief  ground  of  not  repealing  tlie  acts  of  that: 
parliament  was,  for  the  hard  measure  it  shewed 
to  the  House  of  York,  for  maintenance  of 
whose  title  the  said  archbishop  was  a  ebief  in- 
strument. 

"  Sometnembers  of  th^  Hoqi^  of  £!oQ}in.Qii% 


deat  must  needs  be  ineloded,  none  being  ex- 
cepted, 9o  that  this  lett  the  course  of  par- 
naeat  ibr  accusations  ahd  trials  for  treasons 
m  it  was  before.  And  there  were  no  other 
pnoeedings  previous  to  the  said  Attainder, 
bat  the  said  impeachment  upon  trial,  and  pro- 
•eeditig^  thereupon. 

*  The  Lords  said,  The^  could  not  allow  all 
£}r  good  that  was  done  m  parliament  whilst 
dbe  courts  of  Westminster  sat ;  uor  would  the 
Cmuhoos,  if  they  reviewed  the  transactions  of 
the  Long  Parliament.    They  absolutely  denied 
the  newest  precedent  to  be  the  best.  Antiquity 
was  always   venerable;  laws,  and  old   prece- 
dents, with  a  constant  course  of  them,  were 
most  to  be  esteemed.    They  had  both  for  thens 
ia  this  oontrcnrersy. 
"  The  Lords  gave  these  further  Reasons  in 
to^the  Commons^  and  to  shew  why  they 
not  upon   every  general  accusation  of 
by  the  Commons  to  commit  to  custody 
the  person   or  persons  accused:   That  there 
ooald  be  no  precedent  of  commitment  pro- 
dboed  upon  a  general  accusation  of  treason  be- 
fiae  the  eaii   of  Strafford's  case ;  which  most 
■ccesfliaiily  have  heen^  to  make  it  the  course  of 
pariiamenc.      The  hist  drops  of  a  river  make 
not  a  atrenro  or  course,  but  the  constant  cur- 
rest.     So  a  new  precedent,  but  of  yesterday 
as  it  were,  and   within  the  sad  memory  of  us 
«By  ooold  not  be  called  the  course  of  parhament. 
It  seems  contrary  to  natural  justice  and  reason 
tibat  n  person  accused  should  be  punished  be- 
Isfe  be  knows  his  crime;   and  though  the  im- 
prisonment may  be  said  to  be  for  custody,  yet 
diere  a  no  person  that  knows  not  his  fault, 
hot  takes  it  for  a  punishment;  and  it  is  really 
ao,  if  he  come  after  to  be  acquitted.     It  is  not 
saimble  to  the  dignity  or  trust  of  judges  in  in- 
fierior  courts,  much  less  in  pariiameut,  the  high- 
cat  court,  that  they  shoidd  be  kept  ignorant  of 
the  dimes,  whilst  they  are  pressed  to  commit 
to  prison   upon  *a  general  mention  of  them,  or 
that  the  prosecutors  should  conceal  what  they 
koow  from  thm  judges,  or  have  ground  to  ask 
what  they  will,  and  not  let  the  judges  have 
gnMmd  to  prceed  upon.    If  the  Lords  ought  to 
eoflunit  upon  the  Commons  impeachment,  they 
teem  ratb^  to  be  executors  of  processor  orders, 
than  judges ;    %vhicb  ever  implies  a  power  to 
consider,  and  do  as  they  shall  be  satisfied  in 
jod^ment.     The  precedents  are'  contrary ;  as 
14  E.  3.  M.  7.  abp.  of  Aronders  case,  21^.  S. 
die  Lord  Stanley's  case,  38  li.  C. ;  and  W.  de 
k  Pole  duke  of  Suffolk's  case ;  as  the  Commons 
themselves,  in  the  argument  at  the  free  confer- 
ence upon   the  Petitiou  of  Right,  by  sir  £dw. 
Goke,  acknowledged,  and  ur^   strongly,  as 
Umz  in  the  very  point ;  This  was  98  U.  6.  No. 
16,  &c.   -Soch  a  course  of  proceeding  would 
aot  leave  it  in  tlie  power  of  the  House  of  Peers 
to  preserve  Jll agna  Charta  and   the  Petition  of 
fiif»ht  (which   niroiir  liberty)  from  invasion ; 
sad  herrth  the  Lords  insist  not  only  for  them- 
idves,  hut  far  all   the  Commons.    Though  this 
le  a  lioose  of  Commons  excellently  composed ; 
fu  the  mdadiWg  Utt«  icUuin  of  theirs  just  or 
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wg««  tlMiv  feraMf  Oiint  RtasMi  heisre,  That, 
if,  MbM'ftoarittcllip  penoa,  ifaAtpecial  oMitter 
of  iNMon  thould  !»» aUsdged,  it  would  be  a 
rtady  eomH  lh<tt  all  oomplicei  in  the  treason 
might  make  their  escape,  or  quicken  the  exe- 
cMion  of  ihe  treaeoo  imeodedy  to  secure  them- 
Mkee  the  better  ihefebjp.  To  which  the  Lords 
nadeAaswep)  '^  Thatil  would  be  vein^  haml  with 
the  sttbjeoi,  ii  they  should  b^  committed  when 
netther  the  judj^e  nor  the  accuser  did  know  the 
erase ;  and  \iy  in  this  case,  the  House  of  Com- 
noM,  who  were  the  accuser,  did  know  it,  tbev 
imght  safdy  impavt  it  to  the  Lords,  for  though 
in  600  eouBSellofs^  there  may  be  allowed  to  be 
wisdom^  yet  thene  is  nob  to  he  expeaed  se- 
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Tm  Lords  toob  this  Rsport  into  coaei- 
dpsation  ;  and  after  a  loaf^  dehe<te,  the  que»- 
tieo  bemf»  pur,  ^  Whetbei^,  upon  the  Repovt  of 
the  last  Free  Conl^eitce  given  the  House*  of 
QanmoBSy  and  upoi»  (He  whole  matter,  their 
lerdshipeare  satisfied  to  oomnil  the  eari  of 
Clarendon,  and  sequester  hint  from  parliamene, 
before  parciouiar  treason  specified  or  assigoed  ?'' 
tt  was  resolved  in  the  negative^ 

Decanter  S. 

The  Eords  eonfirmed  their  proceedings)  and 
flciit  do<wo  a  Message  to>  the  Commons- to  this 
efibcS :  ^  Thafr  upon  the  Report  made  to  them 
of  Ale  last  IVee  Coaferenee^  they  are  not  ssr 
fjsftsd  ta  commit  or  sequester  fh>m  parliament 
threarl  of  ClftreodA>n,  without  the  particular 
trsason  be- mentioned^  or  assigned."'  lliis  threw 
the- Commons  into  »  great  ferment,  and  ooca- 
•kmed  several  warm  speeches. 

Lord  'Rfrrmgton^  (Oeneral  Monk's  soa) 
moved  not  to-  part  with  any.  privileges  of  the 
Commons  of  England,  but  adhere  to  the  ge- 
neral impeachment. 

Sir  Boh,  Skwwdi  The  matter  before  us^  is 
of  as  f^f^f^  concemmentr  as  ^rtf  came  beA>re 
us-;  if  there  should  be  malice  supposed  in  a 
natiott  against  itself,  it  flsight  be  exercised  by 
gjivinga  particular  charge,  as  well  as  a  general ; 
mao^  of  the  Lords  are  convinced  by  die  rea- 
sons we  nve  and  concur,  thinking  our  prsce- 
deifts  ge^  *nd  have  entered  their  protestation 
in  the  Bords-  House,  asserting  the  nghis  of  the 
Commoiis  of  England  to  impeach  generally  : 
so  that  (excepting  the  Spiritual  Lords)  I  think 
I^  may*  say  the>  major  part  of  the  Lords,  are  for 
US';  and  should  we  give  op  this^  we  may  be- 
wrested'out  of  ail  right,  and  the  Commons  have 
no  wa|f  ta proceed'  So  an  impeachment,  but 
aomer  men  to  be  so  great,  as* not  to  be  fairly 
reacliedl.   Therefore  adhere. 

Mr.  1M2^  The  Lords  are-a  noble  estate, 
IhBC  whatever  the*  matter  is,  they  hat^of  late 

*  ]Asopherson>  i»  a-  note  to  his- Life  of  James 
t|la  Second)  written^  by  himself,  p.  9r,  assertsy 
tee  the  Itnpeaehmeiit  was  moved  in  the  House 
efCommeBsbytbe' Duke  of  Albemarle's  son, 
••yoeth  oPfifmotyears-of  age,  and  calls  this  an 
artifice  of  the  party  to  engage  the*  Duke-  tho- 
lOvgUyon  th«l^*ide• 


sonde  advice  giren  them,  wliich  makes  theaa 
proceed  as  tMy  never  did  yet ;  for  scarce  anv 
thing  happens  betwiat  us,  but  they  iocroack- 
upon  us.  The  Militia  is  now  as  burdensome  to 
the  fifty  pound  man  in  the  country,  almost  as 
all  other  taxes,  and  the  Lords  have  gotten  thisi 
advantage  of  us,  that  they  touch  not  the  burdeis 
of  it  wim  their  finger:  so  in  timeof  theplafi:ue, 
the  Commons  must  be  shut  op,  but  not  they, 
insomuch  that  a  good  act  provided  to  that  pur< 
pose  passed  not ;  we  impeached  tlio^ord  Mor* 
daant,  and  could  not  bring  him  to  the  ba* 
(thoegh  formerly  I  have  known  an  eari  and  • 
lord  brought  tjiither).  You  desired  a  free  Con* 
fereuce  about  it,  but  could  not  obtain  one  Uk 
tbia  day.  Rome  was  aS  first  modest,  and  onl^ 
meddl^  with  spirituals,  but  afterwards  con^ 
cerned  thetoselves  so  much  with,  other  matters, 
that  every  thing  ahnost  was  made  le  be  nn 
0rdm9>  ad>  Spiiitualia,  and  many  kingdovK 
thereupon  break  from  them.  The  Loh»  nasa 
insist  upea  one  thing,  because  they  say  it  is  m> 
osder  to  their  judicature,  perhaps  herenJuw 
they  will  tell  us  we  must  come  to  them  on  our 
knees,  because  it  is  ini  under  to  their  jodgmenttr 
Consider  tbesefore  whether  there  be  any  hep« 
of  giving  them  saiisfiuttion ;  then,  whether  yom 
will  at&re,  and  what  you  will  do  afterwaidsk; 
for  the  present  my  motion  is  to  adhcra 

Mr.  raughoH.  It  is  truly  said,  ^e  business 
before  you  seeme  to  be  as  great  as  hath  been  in- 
parliament ;  many  o£  the  oonseqaenoee  betn^ 
mvisible,  therefore  before' you  resolve  what  to^ 
do,  take  tiie  whole  mattee  before  you.    thm 
diflbrence  between  the  Lords  and  us,  ianpon  n. 
general  impeachment  of  treason ;  tlie  Lordii 
aAer.a  Free  Conforence,  say,  they  will  do» 
commit  unless  special  treason  be  mentioned  or 
assigned;  those  whom  you  employ  to  managep 
the  Confbrence  were  very  unwiluog  to  dimr 
with  them,  but  it  seems  it  hath  produced  09^*^ 
thing,  and  I  have  nothing  to  make  me  beltevn^ 
but  that  the  reason  is,  that  tlie'  Lords  were  r9^ 
solved  (say  what  we  would)  not  to  be  satisfied';  > 
fur  I  know  nothing  which  tiiey  offered,   bat  ilr 
was  fully  answered,  nor  any  thing  left  undoner 
to  satisfy  them  if  they  would  have  been  sadn* 
fied' ;  what  I  have  to  say  now  is  to  clear  sonsek.- 
thing  which  the  Lords  may  make  such  soundl 
of.-i-«Wlien  we  urged  precedents,  and  madn* 
them  our  principal  reason,  we  told  them,  the* 
way  to  decide 'what  was  in  difibrenee  betwiatt. 
the  Houses^  is,  the  usage  of  parliaments  ;  buO 
to  our  precedents  we  received  no  full  answett 
— Then  the  Lords  used  this  reason,  namely^ 
that  they  cared  not  for  precedents,  because  itf 
was  against  the  express  law  of  the  land.    I  am^ 
swered  them,  jae  wo Uld  join  with  them,  if  thegr 
oould  shew  law  against  it,  and>  expected  what^ 
they  would  answer,  but  heard  nothing  :  muoh 
discourae  there  wss,  without  application,  of  th« 
Great  Charter  and:  of  a  statute  of  98  Rd.  3^ 
but  not  applied  ;  so  that  I  thought  law  in  la 
Lord's  mouth,  was  like  a  sword  in  a*  lady'n 
hand,  the  sword  might  be  there,  but  whtn  ilr 
comes  to  cut,  it  would  be  aukward  and'  aselessw 
— But'l  bear-siiici^  that  their  neanang^  was  thia 
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(vhkh  must  be  cleared  by  toentioning  some 
laws)  that  by  Magna  Cbarta  it  is  provided, 
"  That  DO  num  Uiali  be  taken  or  imprisoned, 
or  coodefoned,  bat  by  the  law ;"  and  thence 
they  infer,-  That  no  man  may  be  impri- 
vDoedy  but  it  roust  be  by  his  peers,  or  by 
the  law  of  the  land. — Again,  5  Ed.  3.  No 
woman  shall  be  attached  upon  accusation,  or 
he  adjudged  of  life  «ir  limb,  but  according  tu 
the  law. — 26  Ed.  3.  No  man  shall  be  taken  by 
a  Petition  to  the  king  or  his  council,  unless  by 
lodictmeDt,  of  lawful  people,  or  by  process  of 
•lit  at  common-law,  and  (say  they)  this  case 
is  to  none  of  these. — 9S  Ed.  3.  No  man  shall 
be  imprisoned  without  due  process  according  to 
tbe  old  law  of  the  land  :  But  ihis  Case  being 
neither  by  presentment  nor  indictment,  the 
Lords  woolrl  not  stand  upon  our  precedents, 
Int  relied  ou  this,  as  if  it  were  enough  iu  bar 
•fan  our  precedents. 

Therefore  to  open  this,  and  the  danger  of  the 
consequence,  there  are  in  the  land  many  dif- 
kftni  laws,  and  proceedings  in  these  laws,  and  , 
inprisoDment  upon  them  ;  and  yet  not  one  of 
ihem  by  presentment,  indictment,  or  trial  by 
■cers,  though  the  Lords  thought  this  was  the 
bw,  and  there  was  no  other.  1.  It  is  known 
that  tlie  crown-law,  or  prerogative,  is  distinct 
bw  from  tbat  between  party  and  party.  S. 
There  is  the  law  and  custom  of  parliament, 
called  a  law,  *  ab  omnibus  querenda,  I  muhis 
*  ignnrtita,  et  k  paucis  cognita.'  3.  Then  the 
Canon-law,  (and  it  is  much  the  Bishops  Ibrgot 
that)  and  there  is  nothing  in  that  law,  more 
than  standing  in  a  white  sheet,  which  pro- 
ceeds not  by  indictment  or  presentment,  yet 
rherc  is  imprisonment  even  in  that  law.  4. 
Thexe  is  ttie  Law  of  Admiralty,  and  the  Arti- 
dea  of  Oicron,  where  there  is  pniceedings  uf 
another  nature,  and  by  imprisonment.  5.  The 
Law  of  Merchants,  or  of  the  Staple.  C.  The 
Law  of  Arms,  where  is  in\prist)nment  and 
death,  and  yet  difierent  proceedings  from  the 
oommon-law  in  the  Great  Charter :  now  no 
Bian  thinks  tbat  all  those  coorses  of  proceedings 
are  taken  away  by  the  common-law,  and  it  is 
gross  ignoran<:e  tolhink  it.  7.  The  Law  of  the 
Forest,  which  is  most  different :  So  that  to  urge 
Magna  Cbarta  to  this  purpose,  as  if  all  pro- 
oeedings  in  those  ca^es  must  be  according  to 
the  common-law,  is  absord. 

Then  there  are  divers  Writs  in  the  Register. 
One,   When  a  man  hath  received  the  king's  ^ 
money  to  serve  him,  and  went  not,  then  there 
is  a  writ  to  arrest  him  upon  a  certiiicnte  from 
the  captain  under  whom  he  was  to  serve.  Then 
the  ordinary  Writ,  which  beloiigs  to  the  law 
eedestastic,  de  Ejecommunkato  Captendo,  Ano- 
ikcr,  de  Apastata  Capiendoy  to  recover  a  regu- 
lar nan    away  from   his   convent.     Another, 
tilled  tte  exeat  Regno,  to  imprison  a  man,  who 
will  not  give  security  not  to  go  out  of  the  king* 
Amd,  and  this  is  not  traversable  any  where, 
because   it  suggests  that  he    will  maclunnte 
•oiflewhat  hurtful  to  the  kingdom,  and  upon 
tint  suggestion    he  is  imprisoned.     Another, 
vhea  a  man  hath  a  Leprosy.   Another^  to  burn 
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Heretics,  which  concerned  the  bishops  also,  if 
they  had  pleased  to  think  of  it.  These  Pro- 
ceedings are  no  way  agreeable  to  those  men- 
tioned in  the  common-law. 

Then  consider  how  this  Resolution  of  tfia 
Lords  strikes  at  the  law  of  parliaments.  1.  It 
is  certain  that  all  imprisonment  by  parliament 
is  not  by  presentment,  indictment,  &c.  So  that 
by  this  means  that  power  is  taken  away.  2.- 
Contempt  against  parliamentary  authority,  who- 
soever he  is  to  appear  before  them,  and  dis- 
obeys them,  they  ma^  imprison  him  in  the 
Tovier,  and  yet  it  is  not  against  Magna- 
Charta. 

Whither  therefore  tends  this  ?  The  con- 
elusion  must  be,  that  no  Impeachment  by  the 
Commons  must  go  on,  unless  it  be  by  present- 
ment, and  so  there  is  an  end  of  all  that,  for  which 
the  parliament  is  principally  called ;  unless  we 
are  part  of  those  500  contemptible  ones,  who 
are  only  fit  to  give  money ;  That  may  be  reserved 
for  us,  hut  nouing  else ;  though  S3  Ed.  3,  saith,* 
'  For  Redress  of  Grievances  m  the  kingdom  a 
*  parliament  shall  be  called  every  year.'  I 
would  know  which  way  we  should  redress 
abuses,  if  we  are  so  far  from  remedying  iu  par- 
liament, that  we  must  be  shut  out  to  tbe  cooi- 
mon  course  in  other  courts  ? 

OIJ.  The  Lords  may  say,  if  you  find  the 
statutes  broken,  and  short,  you  shall  have  new, 

Ansm,  And  when  these  new  ones  ara 
broken,  then  we  shall  have  a  remedy  ;  so  rise 
up  remedy,  and  go  to  the  remedy,  «d  infinitum^ 
for  there  is  no  more  reason  to  think  that  a  se- 
cond law  shall  be  maintained  more  than  the 
first,  and  what  way  a  mischief  shall  be  re- 
dressed, other  than  by  parliament,  I  know 
not. 

So  thst  by  this  Resolution  of  the  Lords,  and 
denying  to  commit  upon  this  zround  (for  they 
shewed  no  other)  every  thing  for  which  a  par^< 
liament  is  useful  is  denied  us. 

After  all  this  come  to  the  very  case.  If  a 
Treason  be  committed,  and  the  fame  is  that 
A.  fi.  is  Guilty  of  it,  it  is  lawful  to  apprehend 
him  for  it.  If  a  Hue  and  Cry  pursue  a  man, 
though  he  be  not  of  evil  fame,  yet  he  may 
lawfully  be  imprisoned.  If  it  proves  false,  he 
hath  his  remedy  ;  but  that  obstriJtts  not  the 
law  to  bring  him  to  trial.  Any  watchman  may 
arrest  a  night  walker,  and  hath  a  warrant  in  law 
fur  it,  and  this  is  as  good  process  in  law,  as  any 
original  writ. 

And  af^er  all  this,  consider  with  what  kind  of 
colour,  when  there  are  weighty  reasons  why* 
we  should  not  mention  special  Treason,  and 
that  mentioning  it  generally,  answers  the  Pe- 
tition of  Right,  the  vvhole  Commons  of  Eng- 
land (who  are  in  no  degree  represented  by  the 
Lortls, '  they  only-  represent  their  own  persons) 
should  he  denied  the  securing«a  person  im-  ^ 
peached  unless  a  particular  charge  be  given, 
how  prejudicial  soever  to  the  kingdom. 

Another  thing,  there  is  no  right  which  a  man 
hath  in  this  land,  or  any  part  of  the  world* 
hut  his  right  is  such,  that'tfit  be  kept  from  him^ 
he  hath  a  means  to  comt  w  it,  otherways  it  iB^ 
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*  Daqemam  si&e  in j  aria  ;*  for  where  the  law 
gives  no  remedy,  there  iik  but  a  suppoftition  of 
ri^ht :  By  the  same  measure  it  will  follow^  that 
there  is  no  civil  wront;;  can  be  done  to  any  man, 
but  tlie  law  provi'des  a  remedy,  if  that  wrong 
be  done  ;  aiid  if  by  the  law  there  is  no  remedy, 
it  18  Qo  wrong  :  consider  then  this  case. 

There  are  in  this  kingdom,  in  the  civil  state 
ef  it,  thre^  estates  which  the  king  hath  then  in 
making  laws;  There  are  three  estates,  whereof 
the  kiog  Is  principal ;  sometiaies  they  are  men- 
tioned as  the  ki<ig*8  three  estates,  and  he  noue 
of  them  :  The  estates  in  geperal  are  the  Com- 
mons of  the  kingdonf  (who  are  perfectly  re- 
presented in  this  House)  the  Lords  another, 
flmd  the  King  another  ;  and  these  are  such,  that 
there  is  no  petitory  action,  nor  the  laws  <fi- 
rected  to  any  one  of  them,  but  the  laws  you 
maka,  are  to  distribute  justice  in  other  courts, 
For  instance.  If  all  the  Commons  of  England, 
who  are  one  of  the  estates,  should  accuse  one 
of  themselves,  the  party  can  have  no  wrong, 
because  the  parlianieot  can  have  no  action 
brought  against  ihem,  nor  can  they  be  sup- 
posed to  do  any  thing  for  malice.  It  is  the 
tame  between  the  body  of  the  Lords  and  Com- 
mons ;  a&d  there  is  no  law  either  to  vindicate 
the  one  or  the  other ;  but  they  stand  as  if  there 
were  no  commisnicable  law  betwixt  them  :  but 
the  neasore  between  them  is  that  which  is 
good  for  the  whole;  for  they  are  the  makers  of 
laws  for  others,  but  no  laws  can  be  fancied  to 
iiaach  the  whole  of  the  Commons,  or  of  the 
Lords. — So  that  it  is  easily  to  be  seen,  how  it 
bath  been  put  upon  us  ;  so  that  now  we  are  in 
•uch  a  Case^we  know  not  to  what  ends  we  shall 
proceed  tipoo  this  or  any  other  Impeacheot ; 
for  by  this  judicial  power,  vou  shall  be  excluded 
ftom  any  prooeediiigs  by  laws  of  parliaments, 
find  so  you  take  away  the  whole  right  of  the 
kingdofSL 

Quest,    But  now  what  shall  you  do  ? 

Answ,  I  see  many  inconveniencies  which 
may  happen  both  ways,-  but  I  see  so  many  this 
way,  that  if  any  mail  gave  such  counsel  as  is 
charged  upon  the  earl  of  Clarendon,  it  is  not 
so  dangerous  as  the  Case  before  you  ;  for  tlie 
iaoonvenieecies  attending  that  counsel  would 
quickly  shew  itself  by  the  misery  fol- 
lowing ;  but  this  is  a  small  thing  begun  with, 
whicl^  like  a  canker,  may  eat  till  it  be  incura- 
bie,  and  that  is  as  absolutely  justifiable  as  this. 

And  now  I  have  said  this,  I  am  perplexed 
what  to  say  morCi  for  all  can  bear  me  witness, 
.^liat  respect  I  have  endeavoured  to  preserve  to 
the  House  of  Peers,  but  I  am  so  sensible  of 
tbis,  that  ihoogb  I  cannot  forget  my  respect  to 
tliem,  yet  I  most  lament  the  condition  into 
which  they  have  brought  themselves  first,  and 
us  next,  for  they  cannot  think  to  avoid  it.  The 
House  ef  Peers  is  but  a  new  style,  called  so, 
9ifi  Jurors  are  called  Peers,  from  the  word  Par; 
fbr  every  commoner  hath  his  Peer^  as  lords  have ; 
and  the  whole  style  formerly  was  Archbishops, 
Bishops,  Dukes,  &c.  But  Pares  Regni  is  a 
new  sivle.  It  is  called  the  Upper  HoubC,  and 
k  to  bai  looked  upoo  with   revereuoe.    The 
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Lords  have  a  jurisdiction  ;  but  in  tbiaCate,! 
must  be  plain,  their  granted  jurisdiction  ariseth 
from  the  House  of  Commons,  if  you  impeach 
not  there,  your  judicial  power  will  be  very 
little.  If  a  lord  be  to  be  ^ried  for  treason,  the 
Lords  are  but  his  Jurors ;  and  though  they  trj* 
him  upon  honour,  not  upon  oath,  yet  they  are 
no  more  his  triers,  than  as  out  of  parliament ; 
The  judge  of  Treason  in  the  Lords  House,  is 
constituted  by  the  king,  as  a  Lord  High  Stew* 
ard,  and  is  no  other  judge,  therefore  lisnow 
not  the  judicature  they  ftpeak  so  mudi  of.— 
I'herc  is  another  for  Writs  of  Error,  which  are 
there  determined,  but  the  jurisdiction  of  that 
is  very  little,  for  the  inconveniency  of  the  Lords 
determining  what  oould  not  be  determined  ia 
othA*  courts,  is  so  found  out  S5  Eliz.  Thej 
are  to  be  brought  ^rst  into  the  Exchequer 
Chamber. — T^ere  is  another  way  when  persons 
carry  Complaints  to  the  Lords,  whidi  is  a  ques-^ 
tion,  for  commoners'  ought  not  to  carry  com* 
plaints  there  except  in  some  cases  from  Chan- 
cery ;  therefore  this  matter  of  jurisdiction^ 
which  they  talk  of,  is  not  such  a  wonderful 
thing  as  they  would  make  it. — ^Therefore  whal^ 
ever  we  sliaildo  after  it,  your  rights  be  so  much 
concerned,  that  you  know  not  where  the  stsj 
will  be,-  it  is  necessary  that  you  make  a  Com- 
mittee to  draw  up  a  Protestation  to  be  made 
by  this  House  concerning  this  matter.  The  in- 
vasion of  your  right  in  it,  and  the  danger  to  the 
kingdom  by  it. 

JVlr^  Coiiman,  'the  Lords  say.  That  commit- 
ting upon  a  general  impeachment  is  against  law, 
and  I  think  it  will  appear  so ;  I  deny  not,  but 
a  Mittimus  without  special  cause  is  legal,  and 
grounded  upon  the  Petition  of  Right,  the  rea^ 
son  of  which  is  to  secure  men  against  commit- 
ment by  a  special  Warrant,  and  a  Judge  ought 
not  to  discharge  where  treason  is  aliedgcd,  but 
in  this  case  it  is  di6Fereut ;  The  Judges  cannot 
discharge  a  man  committed  after  examination, 
but  the  Lords  ou^ht  not  to  commit  a  man,  ex- 
cept there  be  particular  treason.-^If  I  come  be- 
fore a  Justice  of  Peace,  and  say,  I  accuse  this 
man  of  treason,  will  any  wise  man  commit  bim? 
he  makes  his  Warrant  indeed,  but  he  tliat  ac^ 
cuseth  must  go  farther  and  make  it  more  parti- 
cular, and  the  special  matter  must  appear  be<r 
fore  he  commits,  and  this  is  the  present  caia. 
The  common  law  is, /That  no  man  ought  to  be 
comoiitted  without  particular  cause ;  Because 
no  man  can  commit  in  capital  matters,  without 
taking  examination  before- hand,  otherwise  no 
man  can  justify  a  commitment:  Therefore  I 
am  not  satisfied/ that  the  Lords  had  not  reason, 
to  deny.  The  Commons  are  in  the  natuve  of  e. 
Grand  Jury  to  present,  but  the  Lords  are  the 
Judges;  Commitment  is  not  the  judgment,  but 
in  order  to  it,  and  the  Lords  have  a  discretion,* 
ary  power  in  the  case :  The  Lords  say  not  that 
tliey  will  not  comihit,  but  that  they  are  not  se- 
tisfied  to  do  it  without  special  matter,  therefore 
we  ought  to  send  it  up. 

Sir  Rob,  Howard,  I  have  attended  the  Ree<< 
sons  given  against  making  a  protestation,  and 
whatever  is  saidi  is  but  kvelling  a  House  of 
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CoamMMis  with  ererj  priyate  ftccaser ;  a  Jus- 
bee  of  Peace  (it  b  Mid)  must  hare  evidence 
before  be  commit^  and  tbis  House  has  had  in- 
docemeocs  to  impeach ;  aod  may  uot  a  House 
of  Commoos  judge  what  is  Reason  ts  well 
«  a  Justice  of  Peace  ?  The  inconveniencies 
aad  dangers  laid  before  you,  if  you  proceed, 
are  nothiog  io  comparisoo  of  those  ou  the  other 
fide.  UacLthe  Lords  imprisoued,  tliey  had  be-> 
five  this  bad  the  particular  charge,  and  the  pro- 
ttstation  is  not  to  stop  it,  but  to  make  way  for 
it  some  other  way;  for  it  will  resolre  into  a  re- 
BMaaCrance,  by  which  you  may  give  the  nation 
aa  aocount  of  your  proceedings  to  come  to  a 
tiialof  this  business. 

Mr.  Vaughan,  By  the  protestation  spoken 
0^  is  meant  to  preserve  the  rights  of  this  House 
B^on  the  whole  matter,  and  to  give  the  reasons 
M  your  proceedings* 

Sir  lio.  Meres,  What  is  said,  not  being  ex* 
plaiued,  I  know  not  what  is  meant  by  the  Pro- 
testation  ;  if  it  be  but  to  enter  it  into  our  books, 
I  am  not  against  it ;  if  it  be  an  appeal  to  the 
Bation,  pray  consider  what  you  do. 

Mr.  Vaughan,  This  way  of  Protestation 
differs  from  entering  in  our  books,  but  the 
bet  way  is  to  draw  it  up,  aod  bring  it-  to  you, 
aad  then  any  man  may  take  exceptious  against 
it;  for  the  meaning  is,  that  this  House,  claims 
its  rights. 

Mr.  Garrmeay.  First  make  your  Protester 
tioo,  and  then  appeal  to  the  king. 

Mr.  Vaughan,  None  can  surmise  that  you 
mean  an  appeal  to  the  people  by  what  is  moved, 
ior  what  is  doue,  must  be  done  to  some  part  of 
the  parliament ;  the  king,  lords,  or  yourselves : 
and  they  who  speak  of  it  (if  it  were  done  with 
evil  iatent)  deserve  to  be  ciilled  to  the  bar; 
when  it  is  brought  before  you  fur  your  appro- 
batioo,  you  may  either  retain,  or  reject  it. 

Sir  Wall,  Ycung,  I  desire  that  the  House 
Day  know  before-hand  to  whom  they  are  to  re- 
monstrate, and  on  what  ground,  and  therefore 
to  adjourn  their  debate  now. 

Mr.  Treifor.  What  appeal  you  make  oo^hl 
to  be  to  tbe  king,  but  bring  it  in  hitlier  and  give 
it  what  name  you  please. 

Sir  Rob*  Mkins.  As  I  wool4  be  tender  of 
yoor  privileges,  so  of  giving  offence  to  the  Lords, 
therefore  we  shall  endeavour  to  be  unanimous 
in  this  House ;  a  Protestation  is  named,  I  am  a 
Stranger  to  it,  and  would  understand  clearly 
what  it  is,  before  we  du  it ;  That  it  is  a  course 
warranted  by  precedents  and  proceedings  of 
aarUaments,  constderii%  what  enect  it  hath  had 
m  late  times,  therefore  we  may  do  well  to  ad- 
journ the  debate  and  consider  of  it. 

Sir  I%o,  Littleton.  This  Protestation  will 
he  like  that  m  the  lord  Maynard's  cose;  but 
Somewhat  longer,  and  ought  to  go  no  farther 
tban^o  one  of  the  estates,  and  be  kept  within 
tbe  walls. 

Mr.  Swinfen,  You  sent  up  a  Charge  to  the 
Lords  in  general,  desiring  that  the  earl  of  Cla- 
rendon shoold  be  secured,  and  in  convenient 
time  yoQ  would  send  up  articles;  from  that 
ikae  it  bath  not  been  dooej  and  the  Lords  have 


passed  several  votes  about  it  since,  bdt  y6u 
have  not  passed  one. — First  they  voted,  that 
they  had  not  complied  with  yoot  -desires  fbf 
want  of  particul&r  treason  ;  Then  ^ou  give^ 
them  reasons,  they  are  not  satisfied  with  theiti ; 
then  a  Free  Conference,  they  are  still  onsatis* 
fied ;  and  all  this  while  you  nave  not  come  to 
any  resolution :  so  that  till  you  come  to  a  vote^ 
no  man  knows  bit  that  you  are  satisfied  with 
their  answer :  for  when  the  matter  of  the  Pro- 
testation is  brought  in,  we  shall  not  be  reddf 
for  it  till  we  have  resolved,  that  what  the  Lords 
insist  on,  is  an  obstruction  of  justice,  and  you 
cannot  agree  with  them  without  great  inconve* 
nience  to  the  nation ;  Therefore  put  a  question, 
"  That  the  Lords,  not  having  agreed  to  secure 
the  earl,  of  Clarendon  upon  the  general  Im* 
peachment,  have  obstructed  the  public  justice 
of  the  kingdom  in  proceedings  of  Parliament, 
and  is  of  dangerous  consequence  :"  This  is  ne- 
cessary, because  the  Lords  have  heard  nothing 
from  you,  but  endeavour  to  satisfy  them. 

Sir  John  Goodrich,  This  question  will  be  a 
greater  accusation  of  the  whole  House  of 'Lords, 
than  the  other  is  of  the  earl  of  Clarendon.  If 
you  will  go  by  way  of  Protestation,  and  keep  it 
within  your  own  walls,  I  like  it  better  than  this 
question. 

Sir  Rob,  Howard.  The  putting  this  question 
is  no  charge  upon  the  House  of  Lords  :  and 
therefore  if  that  gentleman  thinks  it  so  great  an 
on^,  sure  he  thinks  the  Charge  against  the  earl 
of  Clarendon  to  Be  a  very  small  one.  Is  there 
any  obstruction  to  justice?  If  not,  whjr  do  wa 
not  comply?  If  there  be,  we  cannot  it  seemi 
complain  without  charging  the  Lords.  Keeping 
it  within  your  own  walls,  i^  but  like  a  man,  when 
he  is  alone,  muttering  arguments  to  himself,  and  . 
commending  himself  for  it.  If  you  meet  with 
any  obstructions,  pray  first  put  the^  question, 
whether  you  are  obstructed. 

Sir  Rob.  Atkins'.  It  is  no  light  matter  to 
charge  the  Lords  with  obstructing  iustice ; 
therefore  the  thing  being  new,  pray  adjourn  it 
till  to-morrow,  that  we  may  be  more  of  one 
mind.  '  , 

Tlipn  the  Question  was  stated,  nkffiely, 

**  That  the  Lords  not  having  complied  with 
the  desire  of  the  Comm6ns  in  committing  the 
earl  of  Clarendon,  and  sequestering  him  front 
parliament  upon  the  Impeachment  from  this 
House,  is  an  obstruction  to  the  public  justice  of 
the  kingdom^  and  is  a  precedent  of  evil  and 
dangerous  consequence. 

Resolved,  That  the  Question  be  put.  And 
being  put.  Resolved  in  the  affirmative. 

Resolved,  **  That  a  Committee  be  appointed 
to  draw  up  a  Declaration  to  vindic&te  the  Pro- 
ceedings of  this  House." 

December  3. 

A  Message  from  the  Lords  by  two  Jodges, 
That  they  have  received  a  large  Petition  from 
the  earl  of  Clarendon,  which  intimated  that  he' 
is  withdrawn. 

Sir  Tho.  Tompkins  moved  to  take  care  to 
get  the  sea-ports  stopt* 


87&]         STATE  TRIALS^  15-19  Charlis  IL  1665-7. ^Proeeedings  agamU        [370 

Sir  Tho.  LUlletan.  I  beiiere  be  is  oow  past 
stopping,  but  we  sb6uld  do  it,  though  it  have 
BO  effect ;  lest  it  look  as  tliough  we  would 
Lave  him  escape. 

Sir  Rob.  Howard,  The  Lords  seem  now 
mistaken  in  iheir  opinion  at  the  conterence, 
thej  said  there  was  no  fear  of  his  running  awajr ; 
and  in  our  House  it  hath  been  jested  chat  he 
'was  not  like  to  ride  post.  Besides,  the  expres- 
sion in  the  message  is  ('  withdrawn')  which  may 
be'an  inward  chamber,  therefore  it  is  fit  to  de- 
sire to  see  the  Petition,  and  command  some 
members  to  prepare  something  to  vindicate 
yourielves  in  discharge  of  your  duty. 

Mr.  Seymour.  You  cannot  take  notice  to 
the  Lords  of  the  Petition,  .unless  thejr  think 
good  to  communicate  it  to  you,  but  make  the 
declaration. 

Mr.  Vaughan.  1  look  upon  what  the  Lords 
say  as  doubtful,  therefore  beware  lest  you  do 
something  misbecoming  you.  They  Only  say, 
that  he  is  withdrawn,  but  not  what  is  his  Peti- 
tion ;  for  the  saying  that  he  is  withdrawn,  is 
not  the  matter  of  a  Petition.  Perhaps  he  is  gone 
into  the  country,  the  message  seems  light,  and 
you  are  to  take  no  notice  of  it.  If  it  be  of 
moment,  and  they  think  us  concerned,  they 
should  let  us  know  it ;  and  I  cannot  think  so 
of  the  Lords,  that  they  would  use  that  word, 
if  he  were  fled ;  therefore  send  a  message,  to 
IcDow  whether  fled  or  withdrawn. 

Mr.  Sol.  Gen.  When  a  Delinquent  signifies 
to  his  judges,  that  be  is  withdrawn,  it  cannot 
signify  any  thing,  but  that  he  is  withdrawn  from 
their  judgment.  None  but  a  mad  man  will 
tell  them  tiiat  he  is  fled,  fearing  what  may 
follow ;  it  would  be  well  if  their  care  would 
prevent  his  flying ;  but,  you  cannot  answer  it, 
if  you  hear  ihey  do  nothing,  and  so  seem  to 
say  ;  fare  him  well. 

Upon  all  which  motions.  Ordered,  ^'  That 
sir  Tho.  Clifibrd  (comptroller  of  the  king's 
boushold)  be  sent  to  the  king,  to  desire  the 
ports  may  be  stopped." 


December  4. 

The  lord  Fitabarding  makes  Report  from  tb< 
ling,  that  the  Message  for  stopping  the  Ports 
being  delivered  him,  he  had  taken  care  accord- 
ingly. • 

A  Message  from  the  Lords  to  desire  a  speedy 
Conference: 

From  which  Mr.  Solicitor  'reports;  We  at- 
tended the  Lords  at  the  Conference,  which  was 
delivered  by  the  duke  of  Buckingham,who  said 
to  this  pi^rpose.  That  the  Lords  had  command- 
ed him  to  deliver  to  us  that  scandalous  and 
seditious  Paper  sent  Trom  the  earJ  of  Claren- 
don, desiring  us  to  present  it  to  you ;  and  to 
desire  you  in  convenient  time  to  send  it  to 
them  again,  for  it  had  a  stile  which  they  were 
in  love  with,  and  desired  to  keep  it. 

Which  said  Paper  was  read,  and  is  as  fol- 
lows, vis. 

^  To  the  right  honourable  the  Lords  Spiritual 
and  Temporal,  in  parliament  assembled, 


the  humble  Petition  and  Addkess  of 
Edward  earl  of  Clarendon*.  . 

''  May  it  please  your  Lordsliips, 

"  I  cannot  express  the  unsupportable  trou- 
ble and  grief  of  mind  I  sustain,  under  the  ap- 
prehension of  being  misrepresented  to  yoor 
lordships,  and  when  I  hear  bow  much  of  your 
lordships  time  hath  been  spent  upon  the  men- 
tion ot  me,  as  it  is  attended  with  more  pub- 
lic consequences,  and  of  the  diflferences  of  opi- 
nion which  have  already,  or  may  probably 
arise  between  your  lordships  and  the  honour- 
able House  of  Commons ;  whereby  the  great 
and  weighty  affairs  of  the  kingdom  may  be  ob- 
structed in  the  time  of  so  general  a  dissatisfao 
tion. 

*'  I  am  very  unfortunate  to  find  myself  to 
suffer  so  much  under  two  very  disadvantageous 
reflections,  which  are  in  no  degree  applicable 
to  me.  The  first,  from  the  greatness  of  toy 
estate  and  fortune,  collected  and  made  in  bo 
few  years,  which  if  it  be  proportionable  to  what 
is  reported,  may  very  reasonably  cause  my  in* 
tegrity  to  be  suspected.  The  second.  That  I 
have  been  the  sole  manager  and  chief  minister 
in  all  the  transactions  of  state  since  the  king*s 
return  into  England,  to  August  last;  and' thercs- 
fore  that  all  miscarriages  and  misfortunes  ought 
to  be  imputed  (p  me  and  my  counsels. 

**  Concerning  my  Estate,  Your  lordships  will 
not  believe,  that'  after  malice  and  envy  hath 
been  so  inquisitive  and  so  sharp-sighted,- 1  will 
offer  any  thing  to  yoor  lordships,  but  what  is 
exactly  true ;  and  I  do  assure  your  lordships  ia 
the  first  place.  That  (excepting  from  the  king's 
bounty^  I  have  never  received  nor  taken  one 
penny  but  what  was  generally  understood  to  be 
the  just  lawful  perquisites  of  my  ofiBce,  by  the 
constant  practice  of  the  best  times,  which  I 
did  in  mV  own  judgment  conceive  to  be  that  of 
my  lord  Coventry,  and  my  lord  Ebmore;  the 
practice  of  which  I  constantly  observed,  al- 
though the  office  in  both  their  times  was  law- 
fully worth  double  to  what  it  was  to  me,  and  I 
believe  now  is. 

*'  That  all  the  courtesies  and  favours  which 
I  have  been  able  to  obtain  from  the  king  for 
other  persons  in  church  or  state,  or  in  West- 
minster-hall, have  never  been  worth  to  me  5/.  i 

*  "  When  the  Chancellor  found  it  necessary 
to  withdraw  himself,  he  thought  it  as  necessary 
to  leave  some  address  to  the  House  of  Peers^ 
and  to  make  as  good  an  excuse  as  he  could  lor 
his  absence  without  asking  their  leave ;  which 
should  be  delivered  to  them  by  some  member 
of  their  body  (there  being  many  of  them  readj 
'  to  perform  that  civil  office  for  him)  when  bia 
absence  should  be  known,  or  some  evidence 
that  he  was  safely  arrived  on  the  other  side  of 
the  sea ;  and  that  time  being  come  (for  the 
packet-boat  was  ready  to  depart  when  the 
Chancejlur  landed  at  Calais,)  the  earl  of  Den- 
high  said.  He  had  an  Address  to  the  house 
from  the  earl  of  Clarendou,  which  he  desired 
might  be  read/'  liord  Clareadoo's  Uk,  p.  4dQ« 
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So  tiiat  jour  lordships  maj  bt  confiHeDt  I  am 
as  inDocent  from  corruption  as  from  any.  dis- 
lojal  tfaooghty  which  after  near  thirty  years  ser- 
vice of  the  crown,  in  some  difficulties  and  dis- 
trenes,  I  did  never  expect  would  be  objected 
Id  me  in  my  age. 

**  And  I  do  assure  your  lordships,  and  shall 
nake  it  very  xuanifest.  That  the  several  sums 
ofmooej,  and  some  parcels  of  land,  which  his 
aia^csty  bath  bountifully  bestowed  upon  me 
since itis  return  into  England,  are  worth  more 
than  all  I  have  amounts  unto  ;  so  far  I  am  from 
adtraocing  my  estate  by  indirect  means.  And 
thovgh  this  bounty  of  his  hath  very  far  exceed- 
ed my  nienty  or  my  expectation,  yet  some 
others  bare  been  as  fortunate  at  least  in  the 
aame  bounty  who  had  as  small  pretences  to  it, 
mad  have  no  great  reason  to  envy  my  condition. 
"  Conoeruing  the  other  imputation  of  the 
credit  and  power  of  being  chiefest  minister,  and 
ao  causing  ail  to  be  done  that  I  had  a  mind  to ; 
I  have  no  more  to  say,  than  that  I  had  the  good 
fertooe  to  serve  a  master  of  a  very  great  judg- 
ment and  understanding,  and  be  always  joined 
with  persons  of  great  ability  and  experience, 
without  whose  advice  and  concurrence,  never 
any  thing  hath  been  done. 

**  Before  his'  majesty's  coming  into  England, 
be  was  t!onstaotly  attended  by  the  then  mar- 
quis of  Ormond,  the  Jate  lord  Cu]peper,  and 
Jlr.  Secretary  Nicholas,  who  were  equally  trust- 
ed with  myself^  and  without  whose  joint  advice 
and  concurrence,  when  they  were  all  present 
(as  aome  of  them  always  were)  I  never  gave 
anj  counsel.    As  soon  as  it  pleased  God  to 
bnng  his  majesty  into  England,  he  established 
bis  Privy-Couucil,  and  shortly  out  of  them  he 
chose  a  number  of  honourable  persons  of  great 
r^utation,  (who  .for  the  most  part  are  still 
ahve)  ^a  a  committee  for  foreign  affairs,  and 
oaDsideration  of  such  things  as  in  the  nature  (ff 
tbem  required  much  secrecy,  and  with  tiiese 
pcisoDi  he  vouchsafed  to  jom  me :  And  I  am 
ooalidcnt  this  Committee  never  transacted  any 
thing  of  moment  (his  majesty  being  always  pre- 
sent) without  presenting  the  same  first  to  the 
council-board ;  and  I  must  appeal  to  them  con- 
cerning iny 'carriage,  and  whether  we  were  not 
all  of  one  mind,  in  matters  of  importance. 

"  For  more  than  two  years  I  never  knew  any 
differences  in  the  councils,  or  that  there  were 
any  complaints  in  the  kingdom,  which  1  wholly 
impute  to  bis  majesty's  great  wisdom,  and  the 
iatire  concarrenoe  of  his  counsellors,  without 
the  vanity  of  assuming  anv  thing  to  myself; 
and  therabra  I  hope  I  shall  not  be  singly 
charged  with  any  thing  that  hath  since  fallen 
out  amias. .  But  from  the  time  Mr.  Secretary 
Nicholas  was  removed  firom  his  place,  ther^ 
were  great  alterations ;  iind  whosoever  knew 
aoy  thiog  o^  ^^  court  and  councils,  know  well 
how  mucii  my  credit  hath  since  that  time  been 
diminisfa^,  though  bis  majesty  graciously  vouch^ 
isfed  still  to  hear  my  advice  in  most  of  j^is  af- 
fiun :  lior  hath  there  been,  from  that  time  to 
diii,  above  one  or  two  persons  brought  to 
thi  coDBoii,  or  preferred  to  any  considerable 


office  in  the  court  who  have  been  of  my  inti- 
mate acquaintance,  or  suspected  to  have  aoy 
kindness  for  me ;  and  most  of  them  most  no- 
toriously known  to  have  been  very  long  my 
enemies,  and  of  different  judgment  and  prin- 
ciples from  me,  both  in  Church  and  State,  and 
hate  taken  oil  opportunities  to  lessen  my  credit 
with  the  king,  and  with  nil  other  persons,  by 
mis- representing  nnd  mis- report  lug  all  that  I 
said  or  did,  and  persuading  men  1  have  done 
them  some  prejudice  with  his  majesty,  or 
(nrossed  them  in  some  of  their  pretensions  i 
Though  his  majesty's  goodness  and  justice  was 
such  that  it  made  little  impression  upon  him. 

^'  In  my  humble  opinion,  the  great  mbfor- 
tunes  of  the  kingdom  have  proceeded  from  the 
war,  to  which  it  is  notoriously  known  that  I 
was  always  most  averse,  and  may  wi'thout 
vanity  say,  I  did  not  only  foresee,^  but  declare 
the  mischiefs  we  should  run  into,  by  entering 
into  a  war,  before  any  alliances  mi^de  with  the 
neighbouring  princes.  And  that  it  may  not  be 
imputed  to  his  majesty's  ««ant  of  care,  or  the 
negligence  of  his  counsellon,  that  no  such  al- 
liances were^entered  into,  1  must  take  the  bold- 
ness to  say,  his  majesty  left  nothing  unattempt- 
ed  in  order  thereunto  ;  and  knowing  very  well, 
tiiat  France  resolved  to  begin  a  war  upon  Spain, 
as  soon  as  his  catholic  majesty  should  depart 
this  world,  which  being  much  sooner  expected 
by  thsm,  they  bad  in  the  two  winters  before 
been  at  great  charges  in  providing  plentiful 
magazines  of  all  provisions  upon  the  frontiers,, 
that  they  might  be  ready  fur  the  war,  bis  ma* 
jesty  used  all  possible  means  to  prepare  au<f 
dispose  the  Spanfard  with  that  apprehension, 
offering  his  friendship  to  that  degree,  as  might 
he  for  the  benefit  and  security  of  both  Crowns. 

**  But  Spain  flattering  itself,  That  France 
would  not  oreak  with  them,  at  least,  thot  they 
would  not  give  them  any  cause  by  administering 
matter  of  jealousy  to  them,  never  made  any 
real  approach  towards  a  friendship  with  his  ma- 
jesty, but,  both  by  their  ambassadors  here,  and 
to  his  majesty's  ambassador  at  Madrid,  always 
persisted,  as  preliminaries,  upon  the' giving  up 
of  Dunkirk,  Tangier,  and  Jamaica. 

**  Though  France  had  an  ambassador  here, 
to  whom  a  project  of  a  treaty  a  as  offered,  and 
the  lord  HoUis,  his  majesty's  ambassador  at 
Paris,  used  all  endeavours  to  pursue  and  prose- 
cute the  said  treaty,  yet  it  was  <|uickly  discern- 
ed. That  the  principal  design  of  France  was  to 
draw  his  majesty  into  such  a  nearer  alHance  as 
might  advance  their  design ;  without  which, 
they  had  oo  mind  to  enter  iuto  Che  treaty  pro- 
posed, 

'<  And  this  was  the  state  of  affairs  when  the 
war  was  entered  into  with  the  Dutch,  from 
which  time,  neither  Crown  much  ^nsidered 
the  making  any  alliance  with  England. 

"  As  I  did  from  my  soul  abhor  the  entering 
into  this  war,  so  I  pres0med  never  to  give  anj 
advice  or  counsel  for  the  way  of  managing  it, 
but  by  opposing  jsiany  propositions,  which 
seemed  to .  the  late  Lord  Treasurer  and  myself 
to  be  uDreasonable,  Is  the  payment  of  the  seft- 
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men  by  tickets,  and  many  other  particalan 
which  added  to  the  expence. 

**  My  enemies  took  all  occasions  to  inreigh 
ajrainst  me,  and  making  their  friendship  with 
others. out  of  the  couDcil,  of  more  licentious 
principles,  and  w1io  knew  well  enough  how 
much  I  disliked  and  complained  of  the  liberty 
they  took  to  themselves  of  reviling  all  councils 
tod  counsellors,  and  turning  all  things  serious 
and  sacred  into  ridicule.  They  took  ail  ways 
imaginable  to  render  me  ungrateful  to  all  sorts 
of  men,  (whom  I  shall  be  compelled  to  name 
in  my  defence)  persuading  those  that  miscar- 
ried in  any  of  ibeir  designs,  that  it  was  the 
Chancellor's  doing;  whereof  I  never  knew  ^ny 
thing.  However  t^ey  could  not  withdraw  tlie 
king's  favour  from  me,  who  was  still  pleased  to 
use  my  service  with  others,  nor  was  there  ever 
any  thing  done  but  with  the  joint  advice  of  at 
least  the  major  part  of  those  who  were  consult- 
ed with.  And  as  his  majesty  commanded  my 
service  in  the  late  treaties,  so  I  never  gave  the 
least  advice  in  private,  nor  wrote  one  Tetter  to 
any  one  person  in  either  of  those  negociations 
but  upon  the  advice  of  the  council,  and  also 
after  it  wa's  read  in  council,  or  at  least  by  the 
king  himself,  and  -some  others  ;  and  if  I  pre- 
pared  any  instructions  or  memorials,  it  was  by 
the  king's  command,  and  the  re()uest  of  the 
secretaries  who  desired  my  assistance;  nor  was 
it  any  wish  of  my  own,  that  any  ambassador 
should  give  me  any  account  of  the  transactions, 
but  to  the  secretaries,  to  whom  I  was  always 
cady  to  advise ;  nor  am'  I  conscious  to  myself 
if  ever  having  given  advice  that  hath  proved 
mischievous  dr  inconvenient  to  his  majesty; 
and  I  have  been  so  far  from  being  the  sole 
manager  of  afiairs,  that  I  have  not  in  the  whole 
last  year  been  above  twice  with  his  majesty  in 
any  room  alone,  and  very  seldom  in  the  two  or 
three  years  preceding. 

''  And  since  the  parliament  at  Oxford,  it 
bath  been  very  visible,  that  my  credit  hath  been 
▼ery  little,  and  that  very  few  things  have  been 
hearkened  to,  which  have  been  proposed-  by 
me,  but  contradicted,  eo  nomine,  oecause  pro- 
posed by  me. 

**  I  most  humbly  beseech  your  lordships  to 
remember  the  office  and  trust  I  had  for  seven 
years,  in  which,  in  discharge  of  my  duty,  I  was 
obliged  to  stop  and  obstruct  many  mens  pre- 
tences, and  refused  to  set  the  seal  to  many  par- 
dons and  other  grants,  which  would  have  been 
profitable  to  those  who  procured  them,  and 
many  whereof,  upon  my  representation  to  his 
majesty,  were  for  ever  stopt,  which  naturally 
have  raised  many  enemies  to  me :  And  my  fre- 
quent concurring,  upon  the  desires  of  the  late 
lord  treasurer,  (with  whom  I  had  the  honour  to 
have  a  long  and  vast  friendship  to  his  death)  in 
representing  several  excesses  and  exorbitances, 
the  yearly  issue  so  far  exceeding  the  revenues, 
provoked  many  persons  concerned,  of  great 
power  and  credit,  to  do  me  all  the  ill  omces 
they  could,  and  yet  I  may  faithfully  say.  That  I 
never  meddled  with  any  part  of  thie  revenue  or 
Ike  adminstration  of  it,  but  whea  I  was  desired 


^' 


by  the  late  lord  treasurer  to  give  him  my  aatist* 
ance  and  advice,  having  had  the  honour  former«» 
ly  to  serve  the  crown  as  Chancellor  of  the  £x* 
chequer,  which  was  for  the  most  part  in  his  mar 
jesty's  presence.  Nor  have  I  ever  been  in  th« 
least  degree  concerned,  in  point  of  profit,  in 
letting  any  part  of  his  majesty's  revenue;  nor 
have  ever  treated  or  debated  it,  bi\t  in  bis  mm* 
jesty's  presence  in  which  my  opinion  concurred 
alway  with  the  major  part  of  the  counsellors 
who  were  present. 

"  All  which  upon  examination,  will  be  mad« 
manifest  to  your  lordships,  how  much  soever 
my  integrity  is  blasted  by  the  malice  of  those 
who  I  am  confident  do  not  believe  themselves* 
Nor  have  I  in  my  Hfe,  upon  all  the  treaties,  or 
otherwise,  received  the  value  of  one  shilliog 
from  all  the  kings  or  princes  in  the  world  (ex- 
cepting the  books  ot  the  Louvre  print  sent  me 
by  the  Chancellor  of  France,  by  that  king's  dw 
rection)  but  from  my  own  master,  to  whose  en* 
tire  service,  and  the  good  and  welfare  of  my 
country,  noman^s  heart  was  ever  more  devoted* 

"  This '  being  my  present  condition ;  I  do 
most  humbly  beseech  your  lordships  to  enter-^ 
tain  a  favourable  opinion  of  me,  and  to  believe 
me  to  be  innocent  from  those  foul  aspersionf^ 
until  the  contrary  shall  be  proved ;  whiclT  I  am 
sure  can  pever  be  by  any  man  worthy  to  be  be- 
lieved :  And  since  the  distempers  of  the  times^ 
and  the  difference  between  the  two  Houses  in 
the  present  debate,  with  the  power  and  ma* 
lice  of  my  enemies,  who  gave  out  that  I  should 
prevail  witli  his  majesty  to  prorogue  or  dissolve 
this  parliament  in  displeasure,  and  threaten 
to  expose  me  to  the  rage  and  fury  of  the  people, 
may  make  m^  to  be  looked  upon  as  tite  cause 
which  obstructs  the  King's  service,  and  unity 
and  peace  of  the  kingdom. 

**  I  most  humbly  beseech  your  lordships,  that 
I  may  not  forfeit  your  lordships  favour  and  pro* 
tection,  by  withdrawing  my  self  from  so  power* 
ful  a  persecution,  in  hope  that  I  may  be  able, 
by  such  withdrawing,  hereafter  to  appear  and 
make  my  defence,  when  his  majesty's  justice 
(to  which  I  shall  always  submit)  may  not  be  ob* 
structed,  or  controlled,  by  the  power  and  me* 
lice  of  those  who  have  sworn  my  destruction. 

*^  Clarevdov." 

Mr.  Vaughan,  I  tliink  it  not  convenient  te 
lose  more  time  about  this  paper.  Since  the  time 
of  the  earl  of  Clarendon's  name  being  mention-^ 
ed  here,  I  bad  nothing  to  charge  him  with  till 
now,  but  most  of  the  beads  of  this  charge  are 
so  weighty,  that  I  am  confident  they  will  be 
easily  and  thorouf^hly  proved,  tljough  I  know 
not  how ;  so  that  I  admire  at  his  confidence,  te 
charge  this  House,  and  so  the  nation,  as  fait 
persecutors,  and  that  in  such  a  condition,  as  be 
hopes  to  vindicate  himself.  It  is  the  first  tinae 
that  ever  I  heard  an  innocent  man  run  away 
under  the  greatest  charge,  with  hopes  to  returo 
again,  and  vindicate  himself.— Then  mark  one 
expression,  he  saith,  <  he  is  as  far  from  corrupt 
'  tion,  as  from  disloyalty.'  If  he  said  be  was  gmt^ 
ty  of  neither,  h«  Imd  said  fCMiietbii^ ;  biic  bj 
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dttc  expresnoD  he  may  be  guilty  of  both  :  So 
iosoleoc  a  paper  I  never  met  nitb  in  this  king- 
don,  nor  h^Te  I  ever  read  the  like  in  any  other: 
lo  HiconaiderBble  a  part  of  the  naiion,  as  he  is, 
to  lay  it  opon  the  nation,  who  if  innocent, 
m^ot  defend  Limseir ;  if  guilty,  nby  doth  he 
cbafge  tbe  nation  with  persecuting  }  Therefore 
without  troubling  yourselves  with  \X^  do  as  the 
Lords  have  done;  who  deliver  it  to  you  as  ascan- 
daloas  and-seditious  paper;  it  hath  malice  in  it, 
and  is  the  greatest  reproach  upon  the  king,  and 
the  whole  nation,  thatev^r  was  given  by  man. 
Therefore  put  tbe  question  whether  bis  Paper 
ahall  not  have  the  character,  that  it  is  a  scanda- 
lom  and  malicious  Paper,  and  a  reproach  to  the 
jiistioe  of  the  nation. 

.  Aesolved,  opon  the  question,  **  That  the  pa- 
per sent  to  the  Lords  by  the  earl  of  Clarendon, 
■ad  bj  them  sent  down  to  the  House  of  Com- 
nftons,  and  now  read,  is  scandalous  and  sediti- 
Qii%  and  doth  reproach  tbe  king  and  the  public 
JBStice  of  the  nation/' 

Sir  ^Robert  UotBurd,  You  have  voted  this 
I^per  scandalpus,  and  therefore  it  should  not 
five;  wherefore  I  move  it  should  be  burnt  by  tbe 


n. 


Mr.  Garramay,  The  Paper  is  the  Lords,  and 
jaa  most  send  it  to  them,  but  enter  it  into  your 
booksy  and  your  vote  upon  it. 
Resolved,  "  To  have  it  burnt."  • 
Sir  Rob,  Carr.  The  Paper  is  the  Lords,  thcre- 
iDOve  them  to  concur  that  it  may  be  burnt. 
Sir  Jtob.  Howard.  The-  meaning  of  my  nio- 
tioa  is,  because  the  duke  of  Bucks  desired  the 
Faper  again  for  the  admirableness  of  the  stile ; 
it  is  entered  into  their  Books  already,  and  they 
need  it  not  to  tl^mt  end ;  therefore  desire  the 
Lords  concurrence  to  bum  it. 

Ri«oWed,  ^  To  tend  it  to  the  Lords  to  that 
end." 

December  5. 
A  motion  being  made  to  send  to  the  Lords 
ia  pursuance  of  tbe  Vote  about  burning  the 
Paper; 

Mr.  Vaughan.  1  am  against  sending  up  the 

*  **  This  Address  was  no  sooner  read,  in  the 
House  of  Lords,  but  they  who  bad  contributed 
laost  to  the  absenting  himself,  and  were  privy 
to  all  the  promises  which  had  invited  him  to  it, 
seemed  much  troubled  that  he  had  escaped 
didr  justice,  and  moved,  'That  Orders  might 
be  fonhwitb  sent  to  stop  the  ports,  that  so  he 
night  be  apprehended  ;'  when  they  well  knew 
diat  be  was  landed  at  Calais.  Others  took  ex- 
ceptions to  some  expressions,  /  which,V they 
taid, '  reflected  upon  the  king's  honour  and  jus- 
tke.'  Others  moved,  *  That  it  might  be  enter- 
ed in  their  Journal  Book,  to  the  end  that  they 
might  farther  consider  pf  it  when  they  should 
tbiak  fit ;'  and  this  was  ordered.  Tbe  Address 
was  no  sooner  read  ^n  the  other  House,  hut 
tb^  who  had  industriously  promoted  the  for- 
aer  resolution  were  inflamed,  as  if  this  very 
iostniment  would  contribute  enough  to  any 
tbii^  that  was  wanting ;  and  they  severally  ar- 
raigned ity  and  inveighed  agaiost  tbe  person 


Lords  to  that  purpose,  because  you  have  order- 
ed to  enter  the  Paper  into  your  Books,  and 
wheu  a  Paper  is  burnt,  it  is  not  to  stand  upon 
record,  but  should  be  rased  out ;  which  two 
tilings  are  a  perfect  contradiction,  therefore 
let  it  rest  as  it  is ;  we  have  voted  it  Scandalous, 
6cc.  The  Lords  tell  us  not  that  they  have  done 
any  such  thing,  though  they  ought  to  have  done 
it  first. — As  f(jr  the  earl  of  Clarendon,  he  being 
now  gone,  if  such  a  like  occasion  should  fall  out, 
we  are  in  %  worse  condition  than  we  were  :  for 
there'is  this  precedent  against  us,  in  a  case  now 
manifest :  and  it  becomes  us  to  do  something 
in  order  to  tlie  Lords  concurring,  that  so  a  good 
understanding  may  be  got ;  therefore  I  shall 
propound  this  to  you,  to  be  sent  up  to  them  to 
that  end. — Namely,  when  any  subjects  shall 
be  impeached  by  the  Commons  before  the 
Lords  in  parliament  with  desire  to  secure  him 
such  person  by  the  law  of  the  land  ought  to  be 
secured  accordingly.  This  you  have  in  effect 
voted  already,  m  saying  the  <  Justice  of  the 
kingdom  is  obstructed  by  their  not  doing  it/ 
Secondly,  when  such  impeached  persons  shall 
bq  secured,  the  Lords  Jfiay  limit  a  certain  time 
for  bringing  in  the  c>>ge,  to  prevent  delay  of 
justice.  This  may  saiVe  all,  and  prevent  such 
ways  as  may  be  displeasing  to  tbe  Lords,  and 
perhaps  us  also,  in  some  cnifes  hereafter. 

Mr.  Swinfen.  I  am  persuaded  that  according 
to  the  rules  of  parliament,  when  you  charge  by 
impeachment  generally^  apd  promise  in  due 
time  to  send  up  your  charge,  they  ought  to  se- 
core ;  but  they  not  having  done  it,  I  question 
whether  you  could  do  what  you  have;  but 
the  earl  of  Clarendon  flying,  it  is  msinifest  jus- 
tice was  obstructed ;  for  he  might  have  been 
brought  to  bis  trial,  if  the  Lords  had  secured 
him ;  but  now  your  Vote  is  made  good,  which 
seems  to  lay  the  advantage  on  your  side. 

Sir  'Rnh,  Howard,  I  think  this  message  to  the 
Lords  will  destroy  the  way  of  vindicating  our- 
selves by  declaration ;  therefore  finish  the  de- 
claration, and  then  resolve,  before  you  publish 
it,  whether  to  send  up  this  message. 

-■  II  I  J     I  I  -  II  ■  ■— »i^M  » 

who  bad  sent  it,  with  all  imaginable  bitterness 
and  insolence.  Whilst  others,  who  could  not, 
in  the  hearing  it  read,  observe  that  malignity 
that  it  was  accused  of,  sat  still  and  silent  as  if 
they  suspected  that  somewhat  bad  escaped 
their  observations  and  discovery,  that  so  much 
transported  other  men  ;  or,  because  tbey  were 
well  pleased  that  a  person  against  whom  there 
was  so  much  fury  and  malice  professed,  was  got 
out  of  their  reach.  In  conclusion,  after  long 
debate  it  was  concluded, '  Thut  tbe  Paper,  con- 
taining  much  untruth  and  scandal  and  sedition 
in  it,  should  be  publicly  burned  by  the  hand  of 
the  hangman.'  Which  vote  thej  presently  sent 
to  the  Ix)rds  for  tlieir  concurrence,  who,  though  ^ 
they  had  not  observed  any  such  guilt  in  it  be« 
fore,  would  maintain -no  farther  contests  with, 
them,  and  so  concurred  in  tde  sentence,  ^nd. 
the  poor  Paper  was  accordingly  with  solemnity 
executed  by  the  appointed  officer,'^  LordCli^ 
rendon's  Life^  p,  464, 


aS3]         STATE  TRIALS,  15-19  Charles  II.  1663-7 — PtocceOngs  against         [3^4 


Mr.  Vaughan.  If  the  Lords  agree  with  us,  we 
nay  spare  tlie  deciaration,  but  if  tliey  ag^ree 
•  not  now,  I  hey  will  much  less  hereafter:  your 
declaration  can  amount  to  no  more  but  this, 
make  a  narrative  of  the  invalidity  of  the  Lords 
Precedents;  but  then  y^tu  mu^t  of  necessity  do 
something  more,  else  your  labour  is  in  vain ; 
therefore  this  Message  with  thebe  Votes  are 
necessary. 

Sir  Rich.  Temple,  I  expected  that  when  the 
'  earl  of  Clarendou  had  been  fled,  the  Lords 
would  have  desired  the  king  to  issue  out  a  pro- 
clamation to  apprehend  him,  seeing  they  have 
been  the  occasion  of  his  escape ;  therefore  now 
desire  their  concurrence  to  go  to  the  king  to 
that  end,  and  if  they  concur,  ihey  havj  upon 
the  matter  >  granted  commitment  upon  a  gene- 
ral impeachment. 

Mr.  Vaughan,  I  thought  it  my  duty  to  offer 
you  what  I  have  done ;  if  you  like  it  not,  I  de- 
sire to  be  excused  in  serving  you  in  the  decla- 
ration, and  that  they  who  think  it  uecessary 
would  be  pleased  to  take  the  pains  to  do  it. 

Sir  I'Ao.  Lee.  If  you  dec-  re,  it  will  beget  an 
answer, and  where  will^* t  end ?  if  you  send 
up  your  Votes,  and  the  Srrds  agree,  your  end 
is  answered  ;  for  it  is  a  yielding  that  which  they 
have  yet  denied ;  your  declaring,  and  entering 
it  upon  the  journal,  will  be  to  no  purpose.  It 
is  but  like  a  man,  who  having  been  beaten  pub- 
iiclvy  in  the  cliamber  calls  him  who  did  it  rogue. 

Mr.  Hampden.  I  desire  that  the  words, 
'  Law  of  the  huid*  may  be  left  our,  hnd  the 
wordi  *  Law  of  parh'ament*  or,  *  Usa(;e  of  par- 
liament' put  instead  of  them  ;  for  it  hath  been 
sliewed  us,  that  there  are  several  ways  of  im- 
peachment besides  common-law. 

Mr.  Vaugfiun.  Those  words  were  purposely 
put  in,  because  at  the  free  conference,  when 
we  pressed  the  law  of  parliaments,  the  Lords 
pressed  the  law  of  the  laud,  by  way  of  negative 
as  if  the  law  of  the  land  were  otherwise;  but 
rather  than  that  shall  be  any  obstruction  put  it 
by  law. 

Mr.  SUward.  Leave  oqt  the  words,  *  bylaw' 
for  if  a  man  be  secured,  it  is  implied  by  them 
who  do  commit  that  it  is  according  to  law. 

Then  it  being  moved  to  draw  both  Votes  in 
one ; 

Sir  Tho.  Littleton.  Thouch  you  should  put 
both  Votes  into  one,  it  will  uut  answer  your 
end,  for  the  Lords  will  not  concur  with  the 
£rst  part,  and  yet  may  mnke  use  of  what  part 
you  grant  of  it,  that  in  the  last,  and  so  have 
advantage  against  you  :  but  there  is  another 
reason,  why  you  should  -forbear  these  Votes, 
oamely,  prudence. — The  earl  of  Clarendon 
being  gone,  there  is  an  expectation  that  a  Bill 
should  be  prepared  to  do  something  farther, 
wherein  J  hope  both  Houses  will  join;  if  you 
send  up  this,  you  will  give  disturban^  to  that 
Bill ;  and  if  you  should  enter  this  in  your  Books, 
in  order  to  send  it  up  hereafter,  they  will  hear 
of  it,  as  done  to  make  them  swallow  their  for- 
mer Eesolvei..  Therefore  defer  it  for  the  pre- 
sent. 


Mr.  Trevor,  Consider  whether  Che  matrer 
betwixt  you  and  the  Lords  is  not  well  as  it  is : 
you  have  voted,  that  when  a  man  is  generally 
impeached,  he  ought  to  be  secured,  and  that 
tlie  Lords  not  having  done  it,  is  an  itbstructiofi 
to  justice,  and  what  wilt  it  signify  to  carry  it  to 
the  Lords?  whot  hath  since  fallen  our,  justifies 
you,  and  lays  the  disadvantage  upon  the  Lords. 
The  world  expects  now  wliat  you  will  do  fur- 
ther, and  that  must  be  by  concurring  witl^  the 
Lords. 

Sir  Tho.  Clifford,  We  all  agree  to  thess 
rotes,  in  order  to  justify  your  rights  ;  but  yrhac 
is  the  use  of  it  ?  you  have  already  done  it  ia 
your  books,  and  you  cannot  expect  the  Lords 
should  go  so  much  against  their  own  votes ; 
this  therefore  will  but  widen  the  gap,  it  being 
telling  them  they  must  eat  their  words. 

Sir.  Tho.  Littleton,  Those,  who  have  had 
a  baud  in  the  Charge  against  the  earlofCia- 
rendon,  have  been  thought  sometimes  too  vio- 
lent, sometimes  too  remiss  as  not  able  to  make 
out  the  charge  :  but  what  I  speak  now,  is  for 
your  honour,  which  will  be  wronged  in  this 
proceeding;  I  am  for  bringing  the  impeach- 
ment to  something;  and  therefore  against 
these  votes :  now  you  make  a  declaration  oF 
your  own  rights,  and  entering  it  upon  your 
books,  that  not  only  the  vote  may  appear,  btit 
the  ground  of  it,  but  not  to  declare  to  the  Lords, 
tvhich  will  begfct  an  answer,  and  exasperate. 
It  is  now  unseasonable  to.  make  the  Lords 
retract,  therefore  lay  it  aside  ;  for  though  I  am 
coiifident  that  gentleman  did  it  to  no  such  end, 
yet  if  I  would  design  any  thing  to  the  earl  of 
Clarendon's  advantage,  I  could  not  take  a 
better  way  than  this. 

Mr.  Vaughan,  This  is  but  the  affirming  mil 
which  hath  been  done  already,  and  I  am  for 
noue  of  those,  who  are  contriving  for  any  thing 
out  of  the  House. 

Sir  Will.  Coventry,  This  question  is  not 
now  seasonable;  thotrgh  it  is  a  better. expedient 
than  the  declaration,  as  things  now  stand,  and 
considering  what  hath  past,  I  am  apt  to  think 
the  Lords  may  do  it  of  their  own  accord,  and 
you  wopld  not  willingly  have  a  negative  to 
your  votes.  Therefore,  seeing  your  votes  may 
be  of  use  hereafler,  put  no  question  at  all,  but 
adjourn  the  debate  to  a  proper  season. 
.  Mr.  Vaughan.  I  am  agamst  the  adjourning 
of  it,  and  have  given  testimony,  that  I  have 
done  nothing  to  be  thought  to  do  that  which  it 
so  much  for  the  advantage  of  the  e^^\  of  Cla- 
rendon, and  shall  take  heed  of  doing  anything 
hereafter  to  be  so  reflected  on. 

Sir  Tho.  Littleton.  I  hope  I  avoided  anj 
such  reflection,  nor  did  I  speak  any  thing  to 
such  purpose.  I  do  not  believe,  nor  ever  did 
think  any  such  thing,  and  hope  that  gentleman 
himself  believes,  that  no  man  in  this  House 
hqth  more  honour  for  hiin  than  I. 

Sir  J.  Charleton,  Let  the  world  see  that 
you  do  not  intend  to  restraiu  your  proceedings 
to  the  earl  of  Clarendon,  but  make  it  a  general 
care ;  aud  liierefore  are  coaceracd  in  honour  t9 
put  the  question. 
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Seanlred  span  the  question,  that  the  qoes- 
imn  be  jMit. 

Resolved^  "That  hoth  the  quettionn  pro- 
peaodcd  bj  Mr.  Vangfaan^  and  pat  8ing;Iy 
IB  the  affirmative,  be  earned  up  to  the  Lords. 

December  IS. 

A  BiU  was  brought  from  the  Lords,  to 
banish  ilie  earl  of  Clarendoo,  and  read.—- After 
R«LdtnsE4  several  objections  betn^  made,  and  it 
bcsDC  alled^d  that  it  was  an  abuse  put  upon 
the  Coffimous  bj  the  Lords,  and  that  a  bill 
of  aitainder  bein^  propounded,  after  some 
debate,  the  House  passed  this  vote  : 

Resolved,  **  That  this  House  taking;  notice 
r/tbe  flight  of  the  earl  of  Clarendon,  being 
eider  an  impeachment  of  Higli-Treason  by 
tilts  House  ;  the  kind's  pnajesty  be  humbly  de- 
sired to  i^6Qe  out  his  Proclamation  for  summon- 
me  the  said  earl  to  appear  by  a  day,  and  to 
apprebend  him  in  order  to  his  trial.'' 

Resolved,  **  To  send  to  the  Lords  for  their 
concurrence  to  this  Vote/' 

December  14. 

A  MessRf^  from  the  Lords  for  a  Conference, 
bt  which  they  delivered  two  reasons,  why  they 
coold  not  concur. 

1.  *•  First,  for  that  they  conceive  a  Procla- 
atwtioQ  in  the  way  proposed  would  be  ineffec- 
tnal,  since  it  is  not  sub  pema  convictioniSf  which 
eaunot  be  until  particulars  in  order  to  trial  be 
declared. 

9.  **  That  what  the  House  of  Commons 
hatb  proposed,  and  do  propose  at  present,  is 
iDtended  io  order  to  a  judicial  way  of  pro- 
ceeding ;  but  since  the  earl  of  Clarendon's 
i&t^t,  tbeir  lordships,  upon  coQsideration  of  the 
vrbole  state  of  affairs,  and  of  tlie  kiu^dom,  have 
ttpoQ  grotmds  of  prudence  and  justice  tliought 
fit,  for  securing  of  king  and  kingdom,  to  pro- 
ceed in  a  legislative  way  against  the  said  earl,  and 
Bave  to  that  end  past  and  sent  down  to  them  a 
bill  of  banishment  and  incapacity  against  him 
vrith  which  thb  vote  is  inconsistent." 

Deeeswer  tS* 

The  said  Reasoos  from  the  Lords  being  re- 
ported and  c«>nsidered,  and  it  being  moved  that 
the  House  would  declare  themselves  unsatis- 
fied with  them : 

Sir  Tho.  Clifford.  I  am  against  passing  a  vote 
present  upon  the  Lords'  Reasons,  bat  read  tlie 
bill  sent  down  from  thence,' and  stunmoos  him 
by  it  to  appear  by  a  day. 

Mr.  Trevof.  Some  are  against  the  bill, 
because  it  goes  too  far,  condemning  before 
bearmg,  others  would  have  it  to  go  farther, 
Sammons  is  in  order  to  hei(ring,  trial,  and 
ju^ment ;  of  those  he  hatb  made  himself  in- 
eapable  by  flight,  and  hath  in  his  paper  told 
yog, «  That  be  will  neither  be  heard,  nor  tried 
by  yon  :'  Though  you  expected  to  ha\'e  him 
sheared  by  •  general  accusation,  yet  you  never 
expected  jud^ent  upon  it.  Then  it  is  said, 
Tilts  baoisliineat  fails  short  of  Treason ;  but 
we  are  not  to  pass  sentence  for  crimes,  but  as  a 
council  propound  to  the  Itrpg  \That  is  neccs- 

roL.  vr. 


sanr  in  this  case  :  then  consider  whether  this 
bill  will  answer  our  ends,  and  if  it  doth,  delay 
will  make  it  worse.  I  think  we  should  make 
it  reach  them.  What  if  he  hath  life  in  (ithef 
parts,  his  family  untainted,  and  his  childreii 
alive,  and  enjoy  his  estate  f 

Sir  Bob.  Carr.  You  have  ordered  to  con-^ 
sider  the  Reasons  from  the  Lords,  therefore  do  it. 

Mr.  Hen.  Coventry,  The  Motion  to  read 
the  bill  is  not  against  your  order,  because  pntt 
of  the  Reasons  given  by  the  Lords  is,  *  Th^t 
vou  have  a  bill  and  until  you  have  read  the 
bill  you  cannot  lay  by  the  Reasons.'  The  earl 
of  Clarendon  is  fled,  you  have  a  tye  upon  him 
in  having  his  innocent  relations,  and  by  pro-* 
ceeding  farther  you  make  him  desperate,  you 
are  now  in  an  even  way  with  the  Lords;  there* 
fore  read  tlie  bill. 

Mr.  Swinfen.  You  may  go  upon  the  Reasons, 
and  yet  not  reject  the  bill ;  for  when  you  senC 
to  the  Lords  about  a  Proclamation,  and  went 
not  upon  the  bill,  it  was  because  what  the  bill 
drives  at,  is  the  highest  punishment  next  to 
death.  Therefore  consider  what  weight  is  ia 
the  reasons.  One  of  them  seeming  to  put  you 
upon  the  bfll,  they  pot  too  thereupon  on  a 
legislative  way  ;  they  will  neither  secure  nor 
summon  him,  bot  will  condemn  him  anfaeard* 
They  cannot  secure  him  u[)on  a  charge  oC 
treason,  nor  yet  summon  him,  bat  they  cai^ 
condemn  him;  and  this  they  put  you  upoo^ 
which  is  against  honour  and  justice,  esf>ecially 
to  do  it  upon  reason  6f  state.     The  legislative 

Eower  of  parliament  is  great,  it  hatb  no  bound, 
ut  the  integrity  and  justice  of  parliathents.  If 
reason  of  state  be  a  motive  of  parlian>ent  to 
banish  one  man,  so  it  may  be  for  many.  If 
you  go  in  this  legislative  way,  you  brinf  upon 
yourselves  all  the  dishonour  of  the  business^ 
but  the  Lords  will  have  some  excuse,  which  yoi% 
cannot,  for  they  looked  upon  the  charge  so 
slight,  as  not  to  imprison  him;  the  party  it 
gone,  becanse  be  was  not  secured,  apprehend- 
ing (he  saith)  fear  of  the  multitude,  not  of  hi* 
trial ;  so  that  the  Lords  not  giving  credit  to 
your  charge  against  him,  he  says,  *  he  flies  nofe 
'  fi^m  justice.^  Now  if  upon  this  bill  you  shall 
banish  him,  it  would  be  said  you  could  not 
make  good  the  cliarge,  and  tbereibre  laid  thie 
sentence  upon  him. — The  precedent  is  also  dan* 
gerous :  if  having  gone  so  far  in  a  judicial  way 
yon  should  now  go  in  a  legislative  ;  if  upo« 
reason  of  state.  Lords  may  be  banished,  it  may 
be  by  dozens:  as  you  proceed  justly,  so  yon. 
will  be  justified.— ^T  is  the  danger  greater  if 
the  Lonls  go  by  Proclamation,  and  he  be  put 
into  custody  when  becomes;  if  he  can  practiso 
any  thing,  will  not  he  be  less  capable  whom 
under  the  Proclamation,  than  when  this  hilt  io 
passed,  which  comlemns  him  without  hearingt 
and  I  am  not  for  any  punishment  till  beard>  Ifs 
Cromwell's  case,  who  moved  in  Hen.  8's  timo, 
to  aUaint  a  Lord  unheard,  the  judges  deohiredl 
they  miglit,  and  it  would  stand  ;  afterward  th^ 
said  Cromwell  was  attainted  and  condemned 
unheard,  and  such  counsel  nfa^lly  falls  apois 
those  that  counselled  iu 
UC 
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Sir  Rob,  Howard,    The  earl  of  Clarendoo 
saith,  '  Tbat  he  dotb  not  withdraw  from  yoor 
*  justice,    bat  fur  fear  of  tumults  ;*  but  ihat 
reason  any  man  may  giro  for  his  flying,  if  it 
will  be  an  excuse ;  but  be  might  have  secured 
liimBeir  from  tumults  by  rendering  himself,  and 
his  iooocency  tipon  his  trial  would  have  cleared 
him.    This  at  last  may  come  to  a  Free  Con- 
ference, ifaen  you  may  be  left  to  go  along  witli 
the  king ;  the  House  rbeth  and  doth  nothing, 
and  then  the  world  will  see  that  this  business 
will  assure  the  king  of  France,  that  be  hath  a 
tnan  with  him  so  great,  as  to  hinder  us  from 
doing  any  thing  against  him  :  therefore  ns^you 
ought  to  do  something  against  him,  see  whe- 
ther it  may  not  be  done  by  the  bill,  by  resum- 
ing his  lands,  &c.  if  he  come  not  in  by  a  day. 
*-An   exception   may  be    against    this  way, 
namely,  Tbat  there  is  no  attainder ;    bpt  if 
there  had  been  such  a  bill,  the  thing  wiuch 
should  sway  me  should  be  the  duke  of  York's 
marriage:  so  that  if  you  commit  thb  bill,  you 
soav  add  all  severities,  except  thai  of  attainder, 
and  if  he  come  by  a  day,  then  all  to  be  roid. 
If  you  go  by  Proclamation,  the  Lords  may  not 
concur,  and  you  lose  your  ends;     By  this  bill 
all  favour  that  he  can  expect  is  shewed,  and 
this  way  will  be  the  best  confutation  of  the 
Lords'  Reasons ;  tlierefore  commit  the  bill. 
,   Mr.  Secretary'Morrtce.  I  am  for  committing 
the  bill,  though  it  be  condemning  unheard ; 
hecause  he  could  not  but  conclude  it  would  be 
•o.    <  £t  volenti  non  fitihjuria.' 

Sir  JR.  Tenwie,  You  have  proceeded  against 
this  £arl  in  all  ordinary  ways,  and  have  been 
baffled  by  the  Lords.  In  Edw.  Srd's  reign, 
Adam  de  Berry  fled,  and  a  Proclamation  went 
against  him,  and  the  Commons  neitlier  did,  nor 
f  ver  were  bound  to  deliver  their  articles  till  the 
party  appeared,  and  in  tbat  case  they  delivered 
not  their  articles  till  the  last  day,  when  he  not 
appearing  was  convicted.  When  you  would  ^o 
by  attainder,  they  tell  you,  deliver  special 
matter,  and  we  will  summon  him  ;  when  you 
ask  a  Proclamation,  they  tell  you,  deliver 
tpecial  matter:  if  you  declare  the  matter  to  the 
aourt,  it  is  upon  record,  and  all  may  know  it. 
You  have  tried  all  ways  legal  and  regular,  and 
ibey  will  do  voa  justice  in  neither.  Now 
what  can  you  do  ?  Except  you  and  the  Lords 
combine  in  justice  together,  he  must  escape, 
and  if  you  can  be  made  to  differ,  he  goes 
away  in  a  smoke.  If  yoo  go  to  the  king  for  a 
Froclamatton,  you  must  return  to  the  Lords  for 
justice.  I  am  sorry  the  Ivy  hath  been  so  near 
Ihe  Oak,  that  3'ou  cannot  touch  it,  without 
touching  that,  lliere  remains  a  bill  before  you, 
and  in  that  you  are  upon  equal  -terms  with  the 
liords ;  therefore  give  him  a  day  to  be  heard, 
and  if  he  come,  let  him  ;  hot  then  his  penal- 
ties are  too  low  for  his  crimes;  therefore  read 
the  bill,  go  hieher,  degrade  him  of  honours, 
forfeit  his  lands,  and  whetbar  you  will  go  so 
^^  I  leave  with  you.    . 

Mr.  SoL  Otn.  It  is  not  impossible  to  agree 
with  the  Lords  in  their  lieasons,  but  the  reafoo 
must  be  because  the  biUisgood,    But  if  any 


man  thinks  it  is  good  upon  the  Lords' Reasons, 
he  b  mistaken ;  and  therefore  my  advice  is  to 
proceed  upon  the  ^iW,  though  not  upon  the 
Keasons  from  t^e   Lords.    Some   think  the 
puniUiment  in  the  bill  too  little  for  the  crime, 
others  too  much,  because'  not  summoned ;  so 
tbat  it  must  fall  out,  that  a  person  impeached 
by  the  House  of  Commons  must  see  the  House 
r^ise  without  any  marks  of  displeasure  upon 
him :  can  any  man  be  heard,  who  will  not  be 
heard  ?  Why  should  not  you  proceed  in  such  a 
way  against  him,  as  whose  very  dight  amouota 
to  a  confession  f  And  have  you  not  burnt  his 
paper  for  reflecting  upon  the  House  ?  and  caa 
you  think  he  will   appear  who  is  departed  in. 
despair  of  the  court  ?  And  now  you  are  con* 
tending  to  give  him  time. — ^Then  consider  the 
thing  lu  itself.    Suppose  the  king  had  a  mind 
to  attaint  him,  the  king  can  do  it  without  your 
help,  for  he  may  be  out-lawed  for  high-treason  i 
for  though  that  be  reversible  at  common-law, 
if  he  be  beyond  sea,  yet  by  two  express  acts  of 
parliament  it  is  otlierwise,  but  the  king  cannot 
banish  him  without  your  concurrence :  suppose 
him  fled  and  attainted,  so  that  the  question  is 
not  upon  his  life,  but  his  estate,  suppose  your 
justice  satisfied  in  .that,  is  it  not  past  all  manner 
of  consideration  that  the  king  cannot  upon  ap* 
plication  restore  it,  so  that  all  you  looked  for 
by  attainder,  is  done  by  this  bill  of  banishment^ 
for  his  life  is  saved  by  night,  as  would  his  estate 
by  compassion  ;  but  there  is  something  in  this 
bill,  which,   without  it,  you  can   never  get^ 
that  is,  you  put  him  under  your  displeasure^, 
which  the  king  cannot  pardon  ;  and  will  you 
have  it  thought  abroad,  that  the  earl  of  Cla* 
rendon,  fled  as  be  is,  hath  been  something  too 
hard  for  the  two  Houses  ? 

Sir  Tho.  Littleton,  If  there  be  a  necessity  of 
differing  with  the  Lords,  and  I  thought  the  di^ 
ference  would  produce  such  effects,  I  should 
not  speak,  but  they  only  tell  you  it  is  unne- 
cessary and  ineflectual.  You  have  impeached, 
and  are  now  told  if  you  proceed,  it  wiU  make 
difference ;  but  I  fear  another  greater  danger 
than  this  difference.  The  world  will  say  you 
were  willing  he  should  fly,  because  you  could 
not  prove ;  by  flying  he  hath  forfeited  bis 
estate  ;  if  the  king  give  it  him  again,  it  is  his 
mercy;  but  do  you  justice:  therefore  press  for 
a  Proclamation,  for  the  bill  is  inconsistent  with 
your  honour. 

Mr.  Vaughan,^  have  listened  with  much 
attention  to  this  discourse,  and  understand  it  as 
little  now  as  at  the  beginning,  the  discourse 
being  nothing  adequate  to  that  end.  Yon  have 
Reasons  from  the  Lords  why  they  agree  not 
with  you,  and  if  y»o  agree  with  the  Reasons,  the 
sum  is  to  read  the  bill ;  but  if  you  agsee  not, 
yoo  must  desire  a  t»nference,  and  if  they 
concur,  ^ou  may  have  a  Proclamation,  if  not 
(as  I  thmk  they  will  not)  you  are  where  you 
were :  we  sttpp<Me  him  not  to  be  in  England, 
and  if  so,  what  is  the  Proclamation  more  than 
the  king's  writ?  It  reacheth  no  man  out  of  the 
kingdom.  ^  It  is  true,  in  some  cases,  if  the  per* 
sons  ar^  g^Hiie  out  of  the  land  they  are  wiiw 
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■OM^y  and  if  diej  come  not,  their  lands  are 
iCBed,  but  it  ia  not  bj  Prodamationy  which 
iipifiet  nothing  if  the  part^r  be  gone.— Then 
90  on ;  suj^KMe  the  LorcU  join  in  desiring  a 
ftoHamation,  the  end  of  which  is  ap|>eanng 
end  a|>prehcndiog;  possiblj  yon  gain  one  part, 
that  tf  he  be  appreheaded,  tliey  do  imprison 
him  apon  a  general  impeaciiment ;  but  if  they 
^gne  not,  wm  benefit  have  you  by  it  ?  None : 
lietif  he  appears,  to  what  is  it?    There  is  no 
charge,  if  apprehended,  to  answer  the  general 
chaige. — ^Tmi  the  third  way  is.  If  the  Lords 
Miee  not,  that  you  shaU  go'  to  the  king;  and 
thefe  it  a  more  dangerous  rock  in  that,  than  in 
any  thing ;  for  we  never  heard  of  a  commit- 
sent  '  per  ipsum  domionm  regem,'  but  '  per 
*  pftndatnm  domini  regis,'  because  against  the 
king  lies  no  damages :  what  then  must  you  do  i 
Many  think  it  injustice  ia  proceed,  if  he  be  not 
called  bj  ProcUunation.    But  it  is  plain,  if  you 
proceed  upon  this  biU,  you  go  not  upon  your 
■n^cacbnient,  but  because  he  is  fled  from  the 
jostioe  of  the  4and,  wherewith  you  have  charged 
hia  in  teminghis  paper ;  and  it  imports  litUe, 
that  he-aaith  he  ia  innocent;  for  why  then  doth 
he  fly  ?  Shair  we  abate  him  of  what  lie  ought 
to  snffier  for  his  saying  so  ?  He  is  fled  from  the 
jastice  of  the  parliament,  and  therefore  is  pro- 
ceeded with ;  and  lor  what  others  say,  you 
ooghi  not  to  regard  popular  reasons,  but  to 
porsoe  your  own  ;  it  is  enough  for  you  to  hear 
■nmr  proofs  made :  when  was  it  known  in  any 
court,  that  proofs  should  be  taken  only  on  one 
side  f   So   that  you  cannot  acquit  your  own 
jatfice^  nor  bring  him  any  ways  to  answer,  he 
being  gone ;  nor  can  you  have  any  effect  of  the 
Prodaniatioa,  though  the  Xx>rds  join  in  it: 
tbeiefbre  unless  you  will  have  nothing  done 
after  all  this,  (for  he  may  not  be  guilty  of  all 
charged,  who  yet  hath  made  himself  guilty  of 
what  ia  chaiged  by  flying)  read  the  bill. 

At  last  (be  question  was  put,  whether  tb* 
biU  should  he  read  and  committed:  lOd  for  it. 
55  against  it« 

December  18. 

The  Bill  for  banishing  the  earl  of  Clarendon 
was  reported  from  the  Committee,  and  read. 

Sir  Bobett  Howard.  I  desire  that  to  the  Pre- 
frce  of  the  Bill  this  addiuon  may  be  -made ; 
**  That  whereas  the  earl  of  Clarendon  was  im- 
peached of  Treason  by  the  Commons,  who  de- 
sired he  might  be  secured,  but  was  not,  and  ther^ 
apon  is  fled."  And  this  to  the  end  the  protest- 
iag  Lords  may  be  gratified,  who  took  so  much 
care  of  the  Commons. 

Sir  Rakeri  Carr  seconds  the  motion. 

Sir  Jifkn  Talbot,  I  cannot  concur  with  that 
notion,  because  we  cannot  take  notice  of  what 
the  Lords  do. 

Sir  JC  Temple,  We  mav  take  notice  of 
thingv  in  die  Lords'  books  which  are  records, 
sad  there  the  Protest  is  entered ;  and  though 
not  to  gratify  them  who  owned  our  right,  yet, 
we  onght  to  take  care  pf  our  own  right:  And 
tbst  the  world  may  see  we  have  some  cause  to 
pttt  thii  billy  neiuier  deal  to  nodctUy  with  a 


man  who  flict  from  justice,  as  to  ow  his  ova 
word  ^withdraw)  but  call  it  flying. 

Sir  Thomoi  Gower,  Let  the  words  be, '  that 
'  having  been  impeached,  and  moved  to  be  se» 
'  cured,  hath  withdrawn  himself/ 

Mr.  Solicitor,  The  word  *  moved,'  destroys 
the  bill  itself:  the  word  of  the  bill  is  to  uoji« 
the  two  houses,  and  this  Amendment  tends  to 
destrojr  that  end,  for  the  addition  to  the  Preface 
being  insisted  on,  the  Lords  will  add  the  ren»  • 
sons  for  not  committing^  and  so  revive  the 
whole  matter  again.  Let  the  Lords  add  in 
their  books  what  they  will,  your  books  will  ae- 
much  justify  you,  as  theirs  them. 

Sir  Hum,  Winch,    Let  the wordshe  added^  - 
whether  the  Lords  agree,  or  not,  that  it  oMif 
appear  upon  our  books. 

Mr.  Hugh  fiosGMvea.  The  preface  is  bag 
history,  yet  add  these  words,  and  let  the  Lord* 
insert  what  they  please.  I  should  rather  ooetm 
cur  with  them,  than  leave  oat  those  words. 

Mr.  Vaughan,  Put  no  question  up4n  thmm 
words,  but. whether  the  Preface  shall  go  as  it  is  t 
The  bill  in  probability  is  a  safe  hill,  because  i% 
came  (roin  them :  But  if  you  begin  an  altera^* 
teration,  you  yourselves  render  it  unsafe ;  for 
if  you  put  in  these  words,  tlien  the  Juords  will 
add,  *  for  want  of  special  matter/  and  so  it 
will  come  to  nothing. 

Then  the  Bill  was  read  the  third  time. 

Mr.  Vaugkan,  I  am  against  the  word  *  withf* 
drawn,*  and  for  the  word  <  flight*  instead  of  it, 
and  in  regard  the  justice  of  this  bill  depends 
upon  the  word  *  flignt,'  put  it  eapressl  v. 

Sir  R,  Carr,  I  am  i^ainst  this  bill,  thovgfai 
I  was  earnest  in  the  matter  as  any  one  while  I 
thought  there  was  proof;  but  now  none  appear* 
ing,  I  am  against  the  bill,  beeause  you  dr« 
confirming  what  the  Lords  have  done. 

Mr.  Vatigkan,  Many  men  wonder  that  uo» 
reason  is  given  for  passing  this  bill,  hut  thg 
question  is  mistaken,  the  bill  is  grounded  iipi>9 
his  flight  after  his  impeachment,  and  his  flying 
implies  some  guilt ;  if  none,  it  is  the  safest 
argument  for  any  man  to  run  away,  and  then 
there  is  nothing  to  catch  him.  A  proclamatMNI 
to  a  man  out  of  the  kingdom  signifies  nothin|^ 
But  in  the  whole  it  is  plain,  that  be  saitb,  that 
finding  the  king's  Justice  obstmcted  in  parliap 
ment,  he  is  &d.  Ohj.  But  it  will  he  saids 
Upon  bare  flight  never  was  any  man  punished^ 
ilaj».  If  one  man  kills  another  and  flies,  though 
upon  his  trial  he  shall  be  acquitted,  yet  he 
shall  never  recover  his  goods  because  of  hiB 
flight.  There  have  beeu  several  Acijts  of  Ba^ 
nishment,  Spencer,  &c.  And  though  in  thit 
there  is  something  more  severe  than  in  them^ 
namely  that  none  shall  correspond  with  him;' 
jet  there  is  also  some  advantage,  namely,  that  * 
if  he  come  in  by  the  ist  of  February  att 
shall  be  void ;  for  when  the  crime  is  laid,  and 
his  flight  makes  him  guillj,  he  ought  not  tn 
have  a  day. 

Then  the  question  was  put  for  passing  the 
bill;  6d  for  it,  42  against  it.  So  the  bill  passed 
the  CoauaoQiy  and  afterwardi  obuiaed  (he 
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Against  tliis  Act,  the  following  Prptbsts  were 
entered  iu  the  Lords'  Joofoals. 


roynl  assent.    It  is  as  follows,  stat.  19  Car.  9, 
c.  10. 

An  Act  for  Banishing  and  Disenabling  the 
Earl  of  Clareudou. 

**  Whereas  Edward  earl  of  Clarendon  iiaving 
beefi  impeached  by  th^  Commons  assembled  in 
parliament  of  treason  and  other  misdemeanors, 
AatI]  knowin^y  withdrawn  himself,  and  is  fled, 
whereby  justice  cannot  be  done  upon  liim  ac« 
wording  to  his  demerit,  Be  it  enacted  by  the 
king's  most  excellent  majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons  in  parliament  as- 
sembled, atid  by  authority  of  the  same.  That 
tbe  said  Edward  earl  of  Clarendon  shall  and 
do  suffer  perpetual  Exile,  and  be  for  ever  ba- 
aished  this  realm,  and  all  other  his  majesty's 
dominions,  and  shall  be  for  ever  disabled  from 
liaving,  holding  or  enjoying  any  office  or  place 
of  public  trust,  or  an^  other  employment  what- 
soever. 

*'  And  be  it  further  enacted  by  the  authority 
aforesaid,  That  it  shall  be,  and  be  taken  to 
he  treason,  for  the  said  Earl  at  any  time  to  re- 
turn into,  or  be  found  in  England,  or  any  other 
la$  majesty's  dominions,  aner  the  1st  day  of 
February,  according  to  the  account  of  Eng- 
land, 1667 ;  and  that  iu  case  the  said  Earl 
•ball  at  any  time  return  into,  or  be  found  in 
£ngland,  or  any  other  his  m^esiy's  dominions, 
after  the  said  1st  day  of  l4bruary,  That  the 
■aid  Earl  shall  suffer  tbe  pains  and  penalties 
•f  treason,  and  be  made  incapable  of  any 
pardon  from  the  king's  majesty,  his  heirs  and 
successors,  but  by  act  of  parliament ;  and  that 
all  correspondency  with  the  said  Eari,  except 
3t  be  of  his  children,  or  snch  persons  as  shall 
¥e  Ueensed  by  tbe  king  in-  council,  concerning 
his  estate  and  domestic  affuirs  oiily,  after  the 
aaid  1st  day  of  Febmary,  shall  be,  and  he  taken 
to  be  of  toe  same  nature  as  correspondency 
with  a  traitor;  and  the  offender  th^«in  shall 
iofier  such  pains  and  penalties,  as  by  tbe  laws 
of  this  realm  are  to  be  indicted  upon  such  per- 
atms  as  keep  correspondence  with  traitors ;  and 
Cfaat  all  letters  sent  to  tiie  said  Eai]^  be 
•hewed  to  one  of  the  principal  Secretaries  of 
State  before  they  be  sent ;  and  that  all  letters 
which  shall  be  received  from  the  said  Earl,  be 
likewise  shewed  to  one  of  the  principal  Secre- 
taries within  ten  days  after  each  receipt,  under 
die  penalties  aforesaid. 

"  Provided  always.  That  if  the  said  earl  of 
Clarendon  shall  on  or  before  the  said  1st  day 
af  February  next,  render  himself  onto  one  of 
bis  majest^s  principal  Sceretaries  of  State, 
or  to  the  Lieutenant  of  the  Tower  of  London 
for  the  time  being,  in  order  to  his  trial,  which 
•hall  be  in  parliament,  That  then  and  in  such 
case,  all  and  every  the  peaalties  and  disabili- 
ties by  this  aot  imposed  upon  tbe  said  Earl  of 
Clareodon,  ahall  be  utterly  void  and  of  no 
effect;-  any  thing  herein  before  ttentioaed  to 
the  eontrary  ootwithitttiidiDg/' 


-December  12.  An  Act  for  banishing  and- 
disabling  the  earl  of  Clarendon,  was  read  at 
third  time.  The  question  being  put,  whether 
this  Bill  shall  pass  ;  It  was  resolved  in  the  af- 
firmative. 

**  I  whose  name  is  underwritten  do,  accord-^ 
ing  to  tbe  ancient  right  and  usage  of  all  the 
peers  of  the  realm  assembled  in  parliament, 
after  due  leave  demanded  from  the  House  in 
the  usual  manner  and  form,  as  the  Journal  Book 
doth  shew,  enter  and  record  my  Protestation  and 
dissent  as  follows.  1.  That  without  having  ever 
been  in  prison,  o^  imprisonment  appointed,  or 
any  legal  charge  brought,  it  seems  unjust  to 
punish  the  earl  of  Clarendon  for  only  withdraw* 
ing  himself;  it  not  being  at  all  certain  to  the 
house,  that  he  is  gone  out  of  the  kingdom  ;  and 
if  it  were  known  to  the  Lords  that  he  were  fled 
beyond  the  seas,  though  the  fault  would  be 
very  great  in  a  person  who  hath  lately  been 
in  such  trust,  yet  perpetual  exile,  and  being 
for  ever  disabled  from  bearing  any  office,  and 
the  penalties  in  the  bill,  seem  too  severe  a  cen« 
sure.  2.  That  it  may,  perhaps,  give  some  oc- 
casion for  the  scandal  to  have  it  believed,  that 
ihe  House  of  Commons,  and  others,  by  stand« 
ioK  so  long  upon  pretence  of  a  privilege  to  re-' 
quire  conxuitmcnt  before  special  matter  of 
Treason  assigned,  were  in  doubt,  that  no  proof 
of  Treason  could  be  made  out  against  the  party 
accused  ;  and  that  they  had  therefore  designed, 
through  terror,-  to  make  him  fly ;  and  fear,  lest 
he  should  yet  return  to  be  tried,  in  case  they 
.  should  bnng  in  special  matter  of  Treason,  as 
they  ought  to  do,  whensoever  they  accase, 
3.  That  by  this  bill,  power  being  taken  from 
the  kine  to  pardon,  it  appeareth  to  he  a  great 
entrenchment  upon  his  majesty's  royal  preroga* 
tive.  4.  That  there  can  be  no  such  case,  as 
have  been  pretended,  ever  to  cause  a  necessity 
in  the  House  of  Commons  not  to  acquaint  the 
Lords  with  the  particulars  openly  made  known 
to  them,  by  which  they  were  first  satisfied  to 
find  ground  to  accuse.  5.  Ttiat  the  Com« 
mons,  so  far  judging  any  article  to  be  Treason^ 
as  to.  insist  upon  commitment,  without  im« 
parting  the  particulars  to  the  Lords,  do  seem 
therein  to  usurp  that  first  part  of  judicature 
from  the  Lords,  who  are  the  highest  court  of 
justice  in  the  kingdom.  6.  That  to  require 
such  commitment  seems  to  be  contrary  to  the 
Petition  of  Riglit  and  Magna  Charta,  and  the 
rights  not  only  of  the  peers,  and  great  persoot 
of  this  kingdom,  butT  the  birth«right  even  of  the 
meanest  subjects ;  and  therefore  those  proceed- 
ings not  having  been  according  to  law  and  tbe 
ancient  rules  of  parliament,  hath  ghreo  oppor* 
tunity  to  the  earl  of  Clarendon  to  absent  him* 
•elf.  T.  Thecommitment  upon  a  general  ioo^ 
peachmeot  liath  been  lieretorore,  and  may  ha 
again,  of  most  dangerous  consequence  ;  ahid  as 
is  cenoeived,  the  Lords  have  yet  no  way  for 
them  80  well  to  justify  their  fair  and  -upright 
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proceediiics  in  tbe  carl  of  Clarendon's  busi- 
m,  and  the  true  ivgnrd  they  have  htid  herein 
io  ibe  kiu«  and  kingdom,  as  to  dech'^e  this  Bill 
af  Bsnidimenty  and  to  expect  a  particular  nc- 
osatioo  of  the  said  earl  ;  and  thereupon  ac- 
eoldng  to  law  and  jostice  to  appomthim  a  day 
fir  appearaocey  wliich  if  he  observe  not,  with- 
Mt  nitber  process,  sentence  might  lawfully  be 
proooooced  againal  hiiu;    Strafford/' 


**  We  having  this  day  ^iven  our  negatives  to 
tbe  passing  of  a  Bill  tor  banishing  and  dii- 
euubliog  rhe  earl  of  Clarendon ;  und  having 
asked  leave  of  ihe  house  to  enter  our  dissents; 
to  the  end  that  itn>ay  appear  to  posterity  that 
we  did  not  give  our  coiiaents  to  tbat  bill,  we 
do  now  take  liberty  to  enter  our  dissents,  by 
subficribing  our  names.  Berkeley  of  Berkeley, 
tfolles.  Ho.  Lexington,  T.  Culpeper."    • 


'ITie  Earl  of  Clarkndon's  Vindication  of  Himself  against  the  Ar- 
ticles of  Treason  exhibited  against  him  in  Parliament* 


Ut.  S^mour*s  Speech  to  tbe  House  of  Lords. 

••MjF  lords : 

*  The  Commons  assembled  in  parliament, 
bating  received  information  of  divers  treason- 

*  *'  As  uothing  could  be  more  surprising  to 
ane,  nor  I  think  to  any  man  else,  tlian  to  find 
■syse!^  after  near  thirty  years  service  of  the 
crown  in  the  highest  trust ;  nf^er  having  passed 
■II  tbe  time  of  bis  majesty's  exile  with  him  be- 
yond tbe  seas,  and  in  his  service,  and  in  which 
the  mdefstigablc  pains  I  took  was  notorious  to 
many  nations  ;  and  after  I  had  the  honour  and 
bappiucaa  to  retnm  again  xtith  his  mtgesty  into 
£i^aod,  and  to  receive  from  him  so  many 
esiinent  marks  of  bis  favour,  and  to  serve  him 
near  eight  years  after  bis  return,  in  the  place 
of  the  greatest  trust,  without  ever  having  dis- 
coreted-tbat  his  majesty  was  offended  with  roe, 
or,  in  truth,  tbat  be  had  ever  the  least  ill 
ittLx;eaa  from  any  coansel  I  had  ever  given  In'm ; 
or  tbat  nny  person  of  honour  and  reputation, 
or  toterest  in  the  nation,  had  ever  made 
tbe  least  complaint  against  me,  or  had  any 
tbooght  that  the  miscarriages  (for  miscarriages 
were  cnoiic;b  spoken  of  ^  had .  proceeded  from 
me,  or  any  advice  of  mme :  I  say,  as  after  all 
this  I  coold  not  bnt  be  exceedingly  surprised, 
ID  6nd  myself  oo  a  sadden,  when  I  had  not  the 
least  imagination  of  it,  bereft  of  the  king's 
favour  ;  and  fallen  so  fiir  from  bis  kindness, 
even  within  three  or  four  days  after  his  majes- 
ty bad  vouchsafed  to  condole  with  me  in  my 
bouse  for  the  death  of  mv  wife,  that  he  resolv- 
ed m  take  the  Great  Seal  from  me :  So  it  was 
no  flaall  comfort  to  me,  to  see  and  know,  that 
Wfy  lew  men  of  honour  or  reputation  ap- 
proved or  liked  what  was  done ;  but  that  the 

'.  was  contrived,  pursued  and  brought  to 
by  men  and  women  of  no  credit  in  the 


aatioB;  by  men,  who  had  never  served  his 
majesty  or  bis  blessed  father  eminently  or  use- 
fm^  but  most  of  them  in  trust  and  credit 
UNKT  Cromwel),  or  never  of  credit  to  do  him 
the  least  service;  and  who  were  only  angry 
with  ae  for  not  being  pleased  with  their  vi- 
cioos  and  debauched  Hves,  or  foe  opposing  or 
dimading  their  loose  and  unreasonable  coun- 
Kb,  wbicb  .they  were  every  day  addacionsty 
tdministertog  in  matters  of  the  highest  mo- 
Moti  with  peat  licence  and  pretumption. 


I  able  practices  and  designs  of  a  great  peer  of 
this  House,  (Edward  earl  of  Clarendon)  com- 
mand me  to  accuse  tbe  said  £dward  earl  of 
Clarendon  of  Treasou,  and  other  crimes  and 
misdemeanors ;  and  I  do  here  in  their  names, 

But,  above  all,  it  was  of  the  liii^hest  consola^ 
tiou  to  me,  when  it  was  publicly  aud  industri- 
ously declared,  that  the  J^iug  waa  firmly  re« 
solved  to  destroy  nie,  und  would  take  it  very 
well  from  nil  luen  who  would  contribute  there* 
unto,  by  bringing  in  any  charge  or  accusatioti 
against  me  ;  when  the  mo»t  notorious  enemies 
I  bad,  were  tlie  onlv  pel'sous  trusted  in  em<i 
ployment;  men  who  had  most  eminently  dis- 
served and  maiicioosly  traduced  the  king,  and 
been  to  tbat  time  looked  upon  as  such  ny  his 
majj^sty  ;  and  all  who  %vere  believed  to  havfl 
kindness  for  mc,  were  discountenanced ;  wlicn 
men  of  all  conditions  and  degrees  w(»«  dally 
solicited  and  miportuned,  by  promises  and 
threats,  to  declare  theinseives  against  me,  at 
least  if  they  would  not  be  wmu|(ht  over  to  do 
any  Unng  ugainst  their  consciences,  that  they 
absent  ti^emselves  from  those  debates ;  that  ail 
this  malice  and  conspiracy,  with  so  long  deli- 
beration and  consultation,  should  not  he  able' 
at  hose  to  produce  and  ethihit  any  other  charge 
and  accusation  against  me,  but  such  none,  as 
most  men  who  knew  me,  or  had  any  trust  and 
employment  in  the  public  affairs,  were  well 
able  to  vindicate  me  from  the  guilt  of,  and  even 
my  enemies  themselves  did  not  believe; 
The  particulars  wliereof  (as  far  as  I  can  take 
notice  of  them,  they  having  not  to  this  day 
been  reduced  to  atiy  form,  so  much  as  in  the 
House  of  Commons  itself)  I  shall  now  exa- 
mine ;  and  if  I  shall  appear  too  tedious  in  the 
examination  and  disquisition  of  them,  and  to 
say  more  than  is  necessary  for  my  own  De« 
fence,  and  to  mention  many  particulbr  persons 
in  another  manner  than  is  usual  upon  occasions 
of  this  kind  ;  I  desire  it  may  be  remembered 
and  considered,  that  this  is  not  written  as*  a 
formal  Answer  to  an  Impeachment,  nor  like 
to  be  published  in  my  life-time  ;  a  judgment  of 
Banishment  being  passed  acamst  me  (without 
the  least  proof  made,  or  offered,  for  the  mak* 
ing  good  any  one  Article  of  Treason  or  Mis* 
demeanor)  by  act  of  parliament;  but  is  a  debt 
due  to  my  children  and  posterity,  that  tiiey 
may  koow  (how  much  soever  they  are  of  mi^ 
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and  ia  the  names  of  the  ComiBoas  of  £D|;luid, 
accuse  Ed  ward  earl  of  Clarendon  of  Treason, 
and  other  hi^h  crimes  and  misdemeanors.  I 
am  further  commanded  bj  the  House  of  Com- 
monS)  to  desire  your  lordships,  that  the  earl 
of  Clarendon  may  forthwith  be  sequestered 
from  parliament,  and  be  committed  to  safe 
custody.  They  further  command  me  to  ac- 
quaint your  lordihips,  that  they  will  in  con- 
venient time  exhibit  the  articles  of  the  charge 
against  him.'' 

November  14,  1G67. 

The  Vote  of  the  House  of  Lords. 
Resolved,  &c. ;  **  lliat  the  Lords  have  not 
conpiied  with  the  desire  of  the  House  of 
Commons,  conoeroing  the  commitment  of  the 
earl  of  Clarendon,  and  seauestering  him  from 
parliament ;  because  ihe  House  of  Commons 
oave  only  accused  him  of  Treason  in  general, 
and  have  not  assigned  or  specified  any  particu- 
lar Treason." 

Articles  of  Treason  exhibited  in  Parliament 
against  Edward  earl  of  Clarendon. 

L  "  That  the  earl  of  Clarendon  hath  de- 
signed a  standing  army  to  be  raised,  and  to 
govern  the  kingdom  thereby ;  advising  the 
king  to  dissolve  the  present  parliament;  to 
lay  aside  all  thoughts  of  parliaments  for  the 
future;  to  govern  by  military  power,  and  to 
inaincain  the  same  by  free  quarter  and  contri- 
bution. 

IL  ''  That  he  hath,  in  hearing  of  many  of 
his  majesty's  subjects,  fiilsely  and  seditiously 
said,  the  king  was  in  bis  heart  a  Papist, 
Popisbly  affected,  or  words  to  that  eSect. 

II.  **  That  be  hath  received  great  sums  of 
money  for  passing  the  Canary  Patent,  aud 
other  illegal  patents;  and  granting  several 
injunctions  to  stop  proceedings  at  law  against 
them  and  other  illegal  Patents  formerly  granted. 

be  involved  in  the  effects  of  the  sharp  malice 
against  m^)  how  fiar  I  am  from  any  guilt  of 
those  odious  crimes  which  have  been  so  odi- 
ously laid  to  my  charge.  And  this  being  my 
end,  I  may  be  excused  if  I  so  far  enlarge  upon 
all  particulars,  that  it  may  be  manifest  unto 
them  how  far  I  have  been  from  treading  in 
those  paths,  or  having  been  accessary  to  those 
counsels,  which  have  been  the  source  from 
which  any  of  those  bitter  waters  have  flowed, 
which  have  corrupted  the  taste,  even  almost  of 
the  whole  nation.  And  iu  order  to  this  so 
necessary  discourse  and  vindication  of  my  in- 
tegrity and  honour,  I  can  only  take  notice  of 
the  printed  paper  of  my  Charge,  all  other 
correspondence  and  communication  being  so 
strictly  inhibited  to  all  kind  of  men  to  hold 
apy  commerce  with  me,  except  my  children 
and  menial  servants,  who  only  nave  liberty  to 
write  to  me  of  xny  own  domestic  affairs,  and 
the  letters  they  write  and  receive  being  to  be 
first  communicated  to  one  of  the  secretaries  of 
state.''  Earl  of  Clarendon's  hsUiu,  dated 
Moatpelieri  July  94|  1668. 


IV.  <<  That  be  hatV  advised  and  procured 
divers  of  his  majesty's  subjects  to  be  imprisoned 
against  law,  in  remote  islands,  garrisons,  and 
oUier  places  thereby  to  prevent  them  from  thtt 
benefit  of  the  law;  and  to  introduce  precedeota 
for  imprisoning  of  other  of  his  majesty's  sulyccts 
in  like  manner. 

V.  **  That  he  hath  corruptly  sold  several 
offices,  contrary  to  law. 

VL  *'  That  tie  hath  procured  his  maje^tj's 
customs  to  be  fiumed  at  under  rates,  knowing 
the  same ;  and  great  pretended  debts  to  be 
paid  b^  his  majesty,  to  the  payment  whereof 
his  majesty  was  not  in  strictness  bound ;  And 
hath  received  great  sums  of  monej  for  procur- 
ing the  same. 

VIL  **  That  he  hatb  received  great  sums  of 
money  from  the  company  of  Vintners,  or  soone 
of  them,  or  their  a^ots,  for  enhancing  the 
prices  of  wine,  and  for  freeing  them  from  th« 
payment  of  legal  penalties  which  they  had  in- 
curred. 

VIII.  «  That  he  hath  in  a  short  time  gained 
to  himself  a  far  greater  estate  than  can  ba 
imagined  to  be  lawfully  gained  in  so  short  ^ 
lime  :  And  contrary  to  his  oath,  hath  procured 
several  grants  under  the  great  seal  from  his  ma* 
jesty,  to  himself  and  relations,  of  several  of  bin 
majesty's  lands,  hereditaments,  and  leases,  to 
the  dis- profit  of  his  majesty. 

IX.  '*  That  he  introduced  an  arbitrary  govern- 
ment iu  his  majesty's  forei^  plantations ;  aiid 
hath  caused  such  as  complained  thereof,  before 
his  majesty  and  council,  to  be  long  imprisoned 
for  so<loing. 

X.  *'  That  he  did  r^ect  and  frustrate  a  pro- 
posal and  undertaking,  approved  by  bis  ma* 
jest^,  ior  the  preservation  of  Nevb  and  Sk 
Christopher's,  and  reducing  the  French  ptanta* 
tions  to  his  msyesty's  obedience,  after  the  com* 
missions  were  drawn  (or  that  purpose;  which 
was  the  occasion  of  such  great  losses  and 
damages  in  those  parts. 

XL  *'  That  be  advised  and  effected  the  sale 
of  Dunkirk  to  the  French  king,  being  part  oJF 
his  majesty's  dominions,  togeth^  with  the  am* 
munition,  artillery,  and  all  sorts  of  stores  there^ 
and  for  no  greater  value  than  the  said  amniuni* 
tion,  artillery,  aud  stores  were  wodlb. 

XII.  '^That  the  said  earl  did  unduly  cause 
his  majesty's  letters  patents  under  the  Great 
Seal  of  England  (co  one  Dr.  Crowther^  to  be 
altered,  and  the  inroUment  thereof  to  pe  uo- 
duly  razed. 

AlIL  "  That  be  hath,  in  an  arbitrary  wajr^ 
examined  and  drawn  into  question  divers  of  hiie 
majesty's  subjects  concerning  their  lands,  teoe* 
meats,  goods  and  chattels,  and  properties;  de* 
termined  thereof  at  the  council- table,  and 
stopped  proceedings  at  law;  and  threatened 
some  that  pleaded  the  Statute  of  17  Car.  1. 

XIV.  <'  That  he  had  caused  Quo  Warraatoa 
to  be  issued  out  against  most  of  the  corpora* 
tions  of  England  by  act  of  parliament,  to  the 
intent  he  might  receive  creat  sumf  of  money 
from  them  for  reoewioy^  their  charters ;  which 

when  thejr  complied  wadwl|  he  cawed  the  saiil 


Qw  WamnM  to  be  dacharg^y  and  proseco* 
Baa  fh<ffon  in  ctac. 

XV.  «  That  lie  pfvcorad  the  bills  of  settle- 
for  Iralandy  and  received  great  sfims  of 

ry  for  tke  tante  in  a  niost  corrupt  and  nn- 
IwfalMBBer. 

XVI.  «  That  he  hath  deluded  his  majesty 
aidtfaeaatboD,  in  all  foreign  treaties  and  nego- 
cnciQas  relating  to  the  late  war. 

XVII.  **  That  he  -was  a  principal  anthor  of 
Aac  fotai  coiinael  of  dtvidiug  the  fleet,  about 
isae  1666/' 


& 


The  first  Chaige,  then,  that  is  printed 
sgaimt  me,  is,  '*  Tliat  the  carl  of  Clarendon 
"  hath  designed  a  standing  Army  to  be  raised, 
*aod  to  gpTcm  the  kingdom  thereby;  advised 
"  the  king  to  dissolve  the  present  parliament ; 
"  to  lay  asidelill  thoughts  of  parliaments  for  the 
"  fatore  ;  to  govern  by  military  power,  and  to 
*  maintain  the  same  by  free  quarter  and  con- 
"  tnhutioo." 

It  is  BO  great  TaBity  to  believe,  that  there  is 
not  one  pcnon  in  England,  of  any  quality,  to 
ahm  I  ain  in  any  d^ree  known,  who  believes 
ne  gailty  of  tbia  chaige ;  and  I  want  not  a 
daad  of  witneases,  (besides  the  testimony  thnt 
I  hope  bis  msgesty  himself  will  vouchsafe  to 
f99  me  in  tMs  particalar)  who  from  all  they 
—  beard  me  say  in  council,' and  in  conversa- 
▼ifidicate  me  from  this  odious  opinion. 
had  the  honour,  by  the  special  com- 
of  bis  late  majaty  of  blessed  memory,  to 
aneod  die  prince,  his  now  majesty,  into'  the 
aaits  beyond  the  seas,  and  to  be  always  with 
km  and  in  his  service  these  many  years  of  his 
cnle,  and  tili  bis  happy  return  ;  I  always  en- 
daaroared  to  impiiot  m  his  majesty's  mind  an 
iftctiuny  esteem  aad  reverence  for  the  laws 
ef  the  land;  without  the  trampling  of  which 
■nder  foot  himself  could  not  have  been  op- 
piajBcd ;  and  by  the  vindication  and  support 
af  them,  he  could  only  hope  and  expect  honour 
aad  aeeority  to  tfie  crown.    Upon  this  fcunda* 
tioa  and  dedared  judgment,  I  came  into  the 
of  his  father,  by  opposing  all  illegal  and 
ir  proceedings   in    parliament;   and  I 
•werred  from  that  role  in  my  advice  and 
SI  to  him  or  his  son.    From  the  tihie  of 
ijeatv's  happy  return  from  beyond  the 
I  took  nothing  so  much  at  heart  as  the 
t  of  t^  due  administration  of  jus^ 
doe  tfaraaghoQt  the  kingdom,  according  to  the 
known  laws  of  the  land,  as  the  best  expedient 
I  cottid  think  of  for  the  coroposmp  the  general 
iistempcrs  of  the  nation,  aiut  unitmg  the  hearts 
ef  the  ^fopie  in  a  true  obedience  to,  and  re- 
Yeieno^for  his  majesty's  person  and  govern- 
ment.   And  with  what  success  1  served  his 
■^esty  in  this  province,  (whicfa  he  was  pleased 
prindiNdly  Co  commit  to  my  care  and  trust)  I 
■est  appeal  to  the  whole  nation  i  and  whether 
theoklesC  man  can  remember,  that  in  the  best 
tiiaes  jostiee  was  ever  more  equally  admtnis- 
Incd^aiid  with  less  complaint  and  murmur; 
*kttfe  hath  been  frequently  acknowledged  from 
lOpaitsof  die  kingdom,  and  been  often  taken 
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notice  of  by  the  king  himself  with  grent  appro- 
bation, aind  confessed  by  most  of  tl!e  nobility 
upon  several  occasions.  I  have  often  declared 
ill  parliament  the  king^s  affection  and  reverence 
for  the Kiws,  and  his  resolution  neither  to  svterve 
from  them  himself  not  ti)  suffer  any  one  else  to 
do  so :  And  upon  the  public  occasions  of  swear* 
ing  the  judges  in  any  courts,  I  always  enjoined 
them  to  be  very  strict  and  precise  in  the  ad- 
ministration of  justice  accordiog  to  law,  aich 
all  equality  and  without  respect  of  persons, 
which  the  king  expected  from  them  ;  and  that 
as  he  resolved  never  to  interpose  by  message 
or  letter  for  the  advancement  or  favour  of 
any  roan's  right  or  title,  &o  he  would  take  it 
very  ill  if  any  subject  (huw  great  soever)  shoukt 
he  able  to  pervert  tliem :  And  T  do  believe^ 
there  have  never  passed  so  many  years  tosether 
in  any  age,  in  which  tlie  crown  hath  not  m  tbe 
least  degree  interposed  in  any  cause  or  title  de- 
pending in^  Westminster- hall,  to  incline  the 
Court  to  this  or  that  side;  or  in  which  the 
crown  itself  hath  had  so  many  causes  judged 
against  it  in  several  courts;  at  least  in  which 
former  practice  and  usage  on  the  behalf  of  the 
crown  hath  been  less  rollowed:  And  nothing 
is  more  known,  thap  that  from  the  time  of  the 
king's  blessed  return  into  Engkmd,  even  to  tlie 
preparation  of  this  charge  against  me,  I  was 
reproached  with  nothing  so<  much  as  too  much 
adhering  to  the  law,  and  subjecting  all  persons 
to  it;  and  this  reproach  hath  not  been  cast 
upon  me  by  any  so  bitterly  and  inriliciooslyy 
and  in  places  where  they  thought  it  might  pro- 
duce most  prejudice  to  me,  as  by  those  who 
now  contrived  this  charge,  and  who  have  al- 
ways been  great  enemies  to  the  law. 

All  this,  and  much  more  of  this  kind,  is  mani- 
fest to  all  the  world ;  and  therefore  I  need  not 
labour  more  in  this  Vindication.  Yet  I  cannot 
but  observe,  that  there  is  not  in  all  the  king's 
forces,  nor  was  not  when  his  forces  were  then, 
much  greater,  one  officer  recommended  by  me; 
and  most  of  them  such  who  professed  publicly 
a  great  animosity  against  me ;  having  been,  by 
the  malice  of  some  men,  very  unreasonably  per- 
suaded that  I  was  their  enemy ;  tliat  I  desired 
that  they  might  be  disbanded;  at  least  so 
obliged  to  the  rules  of  law,  diat  they  should  he 
every  day  cast  into  prison  ;  and  they  had  in- 
deed found  that  in  some  insolencies  they  had 
committed  against  the  law,  and  some  pretences 
they  had  made  to  privileges  agninst  arrests, 
ana  the  like,  that  I  had  always  opposed  their 
desires.  So  that  it  is  not  probable  that  I  should 
contribute  my  advice  for  the  rnbing  a  standing 
army,  and  that  the  kingdom  should  be  govern- 
ed thereby,  when  there  were  very  few  men  so 
like  to  be  destroyed  by  that  army  as  myself. 

There  is  another  part  of  thb  article,  how  im- 
probable and  impossible  soever,  which  in  manj 
respects  will  require  a  more  ample  discourse  and 
defence :  That  I  advised  the  king  to  dissolve 
the  present  parliament;  to  lay  aside  all  thoughts 
of  parliaments  for  the  future;  to  govern  by 
military  power,  and  to  maintain  the  same  by 
free  quarter  and  contribution.    Which  particu^ 
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lars,  80  compounded  and  put  together,  and  so- 
lemnlj  undertiiken  to  be  proved,  even  by  two 
privv-couniieUors,  who  pretended  to  be  present 
at  the  deba'te,  was  in  trnth  the  foundation  i>f 
the  great  prr)i|dice  that  was  raised  against  me  ; 
and  which,  though  known  to  be  false  .to  the 
l^ersons  who  disricne;!  it,  and  ir}>peared  very 
impossible  to  all  men  who  had  but  an  JncJifTe- 
rent  good  opinion  of  my  inTegrity  or  discretion ; 
yet  the  maiuter  of  the  insinuation,  and  the 
circumstHnces  with  which  it  was  related,  and 
the  private  intinaation  from  some  privy-coun- 
sellors that  they  would  prove  it,  got  so  much 
creilit  in  the  Uouse  of  Commons,  thnt  they 
thought  fit  to  make  it  a  part  of  my  charge ;  and 
therefore  it  will  be  necessary  to  set  out  a  clear 
narrative  of  that  whole  debate,  upon  some  par- 
ticulars whereof  those  informers,  agninst  their 
oaih,  and  a^i^ainst  all  kind  of  inucituity,  have 
i^rounded  their  insinuation,  and  direct  (though 
hitherto  secret)  information :  All  the  particu- 
♦  lai**  whereof  are  so  well  known  to  several  per- 
sons of  honour  who  were  present,  tiiat  £  could 
never  have  doubted,  if  the  matter  had  ever, 
been  brought  to  a  public  examination,  I  should 
have  received  aji  ample  vindicatioo;  and,  in 
truth,  that  the  informers  themselves,  how  con- 
fidently soever  they  had  undertaken  it,  would 
never  Imve  justified  their  accusation. 

At  the  last  recess  of  the  parliament  it  had 
been  prorogued  to  the  tenth  of  October  follow- 
ing, I  being  at  that  time  indisposed  with  the 
gout,  and  so  not  able  to  be  present.  About 
the  beginning  of  June  (the  treaty  being  then 
be«un  at  Breda,)  the  Dutch  fleet,  under  the 
command  of  De  Rmter,  came  upon  our  coast, 
aa^  .seemed  to  be  bound  for  the  river  of 
Thames,  which  caused  a  general  terror  in  Kent; 
upon  which,  lieutenant  general  Middleton  was 
suddenly  sent  down  thither  to  draw  the  train- 
bands together,  in  order  to  which  he  convened 
them  to  Rochester :  The  fortifications  at  Sheer- 
ness  (wliich  the  king  believed  to  have  lieen 
made  defensible,  having  himself  made  a  journey 
thither  in  the  winter,  and  charged  the  commis- 
sioners tor  the  ordnance  for  the  prosecution  of 
it,  who  no  d*>*ibt  failed  much  In  :he  execution 
of  his  commands)  were  found  so  weak,  and  so 
uttedy  untenable,  that,  upon  the  approach  of 
the  Dutch  fleet,  the  soldiers  who  were  in  it 
(who  were  very  good  experienced  men,  and 
under  excellent  officers)  were  by  their  cannon 
forced  to  quit  it,  and  the  Dutch  presently  land* 
ed  upon  it,  and  seemed  to  have  a  resolution  of 
fortifying  it:  Upon  the  news  whereof,  and  of 
the  general  distraction  in  that  country,  the  duke 
of  Albemarle  was  &ent  down  to  Chatham  vvith 
such  troops  of  horse  and  foot  as  could  speedily 
be  drawn  together  of  the  regiments  of  guards, 
and  such  of  the  train-bauds  of  the  neighbour 
countries  as  could  be  persuaded  to  march. 
Upon  the  Gcneral*s  arrival  at  Chatham,  he 
writ  very  chearful  and  confident  letters,  tbRt 
1^  had  np^  fear  of  the  Dutch,  if  they  should 
make  any*  attempt,  which  he  was  con^dent 
they  durst  not  do;  and  that  he  had  put  a  chain 
over  the  river,  which  would  stop  their  ihips 


from  coming  up:  However,  the  nett  day,  beiofC  ^ 

the  twelfth  of  June,  (he  Dut<ili  fleet  advanced,  P^ 

having  without  the  least  diflicuUy  broken  ther  ^ 

chain,  and  shortly  after  taken  and  burned  two  ^^ 

or  three  of  the  greatest  ships  of  tlte  royal  navy  *^ 

(which  had  been  very  negligendy  left  there,  Muk  '* 

might  well  have  be^n  brought  into  security,)  vb^ 

and  six  or  seven  merchnnt*ships, -whereof  aome  0 

were    outward-bound    with  merchandise;    all  di 

things  being  in  so  great  distraction  at  Chathano,  sm 

and  thereabouts,  that  nothing  was  done  thsC  «n 

was  naturally  to  be  expected  from  aa  expe-  im 

rienced  commander,  who  had  excellent  officer*  :8i,'. 

with  him,  ready  to  obey  his  orders.  ^i 

The  noise  of  this  quickly  filled  the  city  oC  ii« 

London ;  and  yet  the  conRision  there  was  not  .» 

so. great  as  in  the  court  itself,  where  they  who  i^ 

had  most  advanced  tfte  war,  and  reproached  gu 

those  who  were  against  it,  n?  men  who  were  ^ 

not  solicitous  for.  the  honour  af  the  nation,  and  ^j^ 

who  never  spoke  of  the  Dutch  hut  with  con-  .^^ 

tempt,  and  that  they  should  be  cudgelled,  were  ^|, 

the  most  dejected  men  that  can  he  imai^ioed*  ^ , 

speaking  very  bitterly  against  those  who  liad  ^J 

advutic^  the  war:  And  truly,  tlie  disci-action  .^^ 

was  so  great  in  court  and  city,  as  if  an  armj  ^ 
of  100,000  men  had  encompassed  it;  and 
tliough  the  Dutch  fleet  returned  out  of  the 
Thames,  and  advanced  no  farther  than  Cliat- 
ham,  yet  it  remained  still -upon  the  coast,  and 
landed  about  Harwich,    and    attempted    the 

castle  of  Langhorne- Point,  and  kept  the  coun-  , . 

ties  of  Essex,  Norfolk,  and  Suflblk,  in  perpetual  ^''* 

ujarm  for  many  days:  The  train  bands  whicU  ^^ 

had   been  drawn  together,  pretended  that  the  '^ 

time  was  expired  tliat  they  were  obliged  to  '^ 

maintain  themselves^   and  therefore  required  "'^ 

pay,  or  liberty  to  depart,  though  the  enemy  ^ 

was  in  view,  and  themselves  like  to  be  made  ^^ 

the  first  prey.    The- regiments  which  had  been  *' 

raised  without  charge  to  the  king,  upon  the  ^ 

interest  of  several  persons  of  honour  and  great  ^ 

reputation,  had  upon  the  flrst  musters  received  '^ 

one  month's  pay;  but  that  time  was  expired;  ^ 

and  they  must  either  receive  another  pay,  or  ^i 

take  free  quarter  upon  the  oonotry,  which  the  *^ 

time  would  not  bear.    In  tbi^  perplexity,  some  < 

persdns  had  advised  the  king  to  summon  tfie  mi 

parliament  to  convene  upon  a  short  day,  oot*  \\ 

withstanding  it  stood  prorogued  till  October.  "^ 

And  when  his  majesty  asked  my  opinion  of  itp  ^ 

I  told  him  [  thought  it  could  not  be  done ;  I  ;, 
was  sure  it  never  had  been  done.  To  which 
his  majesty  replied.  That  he  vras  assored  hjr 
many  that  he  might  do  it,  attd  named  Mr. 
Fryun  to  be  of  that  opiuiou.  Shortly  after  his 
majesty  appointed  the  whole  council  to  meet 
upon  the  debate,  of  which  I  knew  nothing  till  I 
came  intq  the  room:  The  king  himself  told  us 
what  we  were  io  debate  upon  ;  that  we  all  saw 
the  straits  we  vere  in,  ihe  general  distemper  of 
the  nation,  the  insolence  of  the  enemy;  that 
there  was  a  necessity  of  having  an  army;  that 
he  had  nn  money,  nor  knew  wliere  to  get  any, 
nor  could  imagine  any  other  way  to  pi'ovide 
against  the  inconvenicicies  which  were  in  view, 
than  by  calling  the  parliament;  of  whiclvaQd 
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ny  other  expedient  fae'^ would  rec«7e  our  nd- 
fiee ;  expressing  so  much  of  his  own  senve,  that 
k  «»  plain  epoagb  that  he  indined  to  that 
remedy:  Upon  which  three  or  four  of  those 
who  sat  at  the  lower  end  of  the  table,  and  who 
mtrt  known  to  ha^e  contrived  the  counsel,  ex- 
prcsied  themselves  at  large;  seemed  very  con- 
sent tint  it  might  lawfullj  be  done ;  that  no 
iiber  waj  could   be   found  to  raise  mone^ ; 
ttitf  men  could  not  be  kept  together  without 
mtmej;    and    desired  that  they  who  were  of 
a&dtbcr  opinion  would  propose  some  other  coun- 
kL  I  do  not  deny,  their  reasons  did  in  no  degree 
ntisfy  me ;  nnd  though  I  knew  very  well  that 
Ike  resolution   was  upon  the  matter  already 
ttkeSy  that   there   was  a  great  desire  in  some 
nen  (whose  malice  to  me  was  enough  known) 
to  lead  me  into  some  expressions  of  which  they 
■%httake   advantage;  yet  the  obligation   of 
Ay  oatb  to  deliver  myself  freely,  the  conceived 
security  of  that  place,  and  the  opinion  that  the 
dang  proposed  was  not  reasonable,  &nd  would 
proddce   many    inconveniences  to  the  king's 
Krvioe,  prevailed  with  me  to  discharge  my  owu 
consciefice,  God  knows,  according  to  the  best 
of  my  underEtanding :  I  said,  I  knew  well  the 
£«af?vantage  upon  which  I  spoke  in  so  tender  a 
point,  and  too  unf»opular  a  thing  it  was  to  be 
against  the  convening  of  the  parliament  in  a 
tone  of  80  great  straits,  when  no  other  remedy 
coald  be  found  ;  yet  that  appearing  to  me  not 
jracticablej  I  thought,  it  ought  not  to  be  em- 
braced; that   it   was  confessed   by   all  hands, 
tfnt  in  the  point  of  law,  tlie  convening  tliem 
before  the  time  to  which  they  were  adjourned, 
Was'at  least  very  doubtful ;  and  to  me,  upon  all 
the  disquisition  I  could  make,  it  was  very  clear 
that  it  could  not  be  done ;  that  the  temper  of 
both  Houses  was  well  known  ;  and  it  could  not 
bat  be  presumed,  that  when  they  came  together 
tl»  first  debate  they  would  fall  upon  would  be 
ef  the  manner  of  their  coming,  and  whether 
fbey  were  in  a  capacity  to  act ;  and  I  doubted 
veiy  much,  that  there  would   be  very  few  who 
would  he  willing  to  pass  an  Act  of  parliament 
m  so  doubtiul  a  season ;  and  then  if  their  meet^ 
ang  was  only  to  confer,  when  they  might  sav 
kaj  thing,  and,  conclude  nothing,  I  tliought  it 
well  worth  the  considering,  whether  in  so  gene- 
ral a  distemper,  such   an  assembly  might  not 
iotemipt  all  other  consultations  and  expedients, 
and  yet  propose  none,  and  so  encrease  the  con- 
fcMion  :  I  said,  if  the  necessities  were  so  uVgent, 
ihat  it  was  necessary  to  have  a  parliament  con- 
vened, and  that  they  could  not  lawfully  re-as- 
lemble  tiaat  which  was  prorogued  till  the  day 
to  which  it  was  prorogued,  as  I  was  confident  it 
could  not  be,  there  could  be  no  doubt  but  that 
it  wot  jn  the  kiagls  power  to  dissolve  that  par- 
lianieut,  and  ibrtfiwith  issue  out  writs  for  the 
caiing  another  parliaoient,  which  might  regu- 
larly be  assembled  more  than  a  month  before 
the  proffygued   parHament  could  meet.    And 
there  were  many   more  of  tlie  cooncrl  of  the 
sane  mind,  that  it  would  be  best  to  dissolve  the 
psrlianteuty   and    to  call  another.     Many  de- 
dared  ihenisdv^S  against  Oub  expedient;,  pro- 
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£6ssing,  that  though  there  had  at  some  times  ap* 
peared  many  ill  humours  and  misapprehensions 
in  the  House  of  Commons,  yet  thrft  they  were 
very  right  in  the  main,  for  the  king's  service  ; 
and  that  there  is  no  hofte  ever  to  see  another 
House  so  well  constituted  for  church  and  state  ;^ 
and  the  king  himself  seemed  to  have  the  same' 
opinion,  and  no  inclination  to  dissolve  it ;  and 
so  resumed  the  former  debate,  what  was  to  be 
done  for  the  present  to  raise  money,  or  to 
maintain  his  army,  if  he  should  nut  call  fhe 
parliament  to  meet  before  the  day  f  The  old 
argument,  that  there  could  be  no  piher  way 
to  be  found  out.  Was  urged ;  and  calling  with 
more  than  usual  earnestness  in  that  place,  that 
they  who  were  of  another  opinion  would'  pro- 
pose their  expedient,  the  kinc  himself,  with 
some  quickness,  a»ked  me  what  I  would  advise? 
To  which  I  rephed,  that  if  in  truth  that  which 
was  proposed  was  in  the  nature  of  it  not  prac- 
ticable, and  being  practised  could  not  attain 
the  eflect,  ft  ought  to  be  laid  aside,  though  ano- 
ther could  not  for  the  present  be  proposed ; 
that  I  thought  it  dear,  that  the  pafliament 
could  not  be  assembled  in  less  than  twenty  days^ 
and  that  if  they  were  met,  and  believed  them- 
selves lawfully  qualified  to  grant  a  supply  df 
money,  we  all  know  the  formality  of  that  trans- 
action would  require  so  much  time,  that  money 
pould  not  be  raised  soon  enough  thereby  to 
raise  an  army,  or  maintain  that  part  of  it  which 
was  raised  to  prevent  the  landing  of  an  enemy 
which  was  already  upon  the  coast,  and  (ai 
many  thought)  ready  every  day  to  make  their 
descent;  and  yet  the  sending  out  a  proclama** 
tion  for  re-assembling  the  parliament,  would 
inevitably  pot  an  end  to  all  our  councils  :  that, 
for  my  part,  I  believed  the  Dutch  had  satisfied 
themselves  with  the  affront  they  had  given  us, 
and  had  no  thought  of  proceeding  farther ;  that 
they  could  r.ot  have  men  enougn  on  hoard  to 
make  any  descent,  without  our  having  notice  of 
it;  and  that  the  king  had  all  possible  security 
from  the  king  of  France,  that  he  had  no  sucn 
intention,  and  then  it  would  not  be  in  the 
power  of  the  Dutch,  with  their  own  strength 
to  give  us  any  trouble :  however,  for  the  pre- 
sent support  of  those  troops  which  were  to 
guard  the  coasts,  <>ince  money  could  not  ba 
found  for  their  present  constant  pay,  without 
which  free  quarter  could  not  be  avoided,  the 
only  way  that  appeared  to  be  practicable,  and 
to  avoid  the  last  evil,  would  be  to  write  letters 
to  the  lieutenants  and  deputy-lieutenants  oC 
those  counties  where  the  troops  were  obliged 
to  remain,  that  they  would  cause  provisions  of 
aill  kinds  to  be  brought  into  their  quarters,  that 
so  the  soldiers  might  not  be  compelled  to  strag- 
gle to  provide  for  their  own  victuals,  whidi 
would  end  in  the  worst  kind  of  free  quarter  ; 
and  that  the  like  letters  might  be  written  to  the 
neighbour  counties,  wherein  no  soldiers  were 
quartered,  to  raise  money  by  way  of  contribution 
as  had  heretofore  been  done,  that  so  the  troops 
might  be  enabled  to  stay,  and  continue  in  toe 
posture  they  were  in,  for  defence  of  the  kiog« 
dom,  in  which  those  other  cotinties  ba(jl  thtir 
1      {2D 
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share  of  the  benefit,  and-  withoat  which  they 
must  themselves  be  exposed  to  the  disorder  of 
our  own  soldiers,  or  to  the  ihvasion  of  the 
enemj  upon  their  retreat,  or  to  both:  and  it 
i^  possible,  that  in  the  earnestness  of  this  de- 
bate, and  the  frequent  interruptions  which  were 
•given,  I  might  use  that  expression  of  raising 
contribution,  as  had  been  done  in  the  late  civil 
war;  but  how,  from  such  a  debate,  in  such  a 
place,  and  witli  such  circumstairces,  every  .par- 
ticular whereof  will  he  justified  by  many  Lords 
of  the  Council,  who  were  then  present,  can  nv 
turally  be  formed  any  conclusion,  or  in  truth 
any  reasonable  imagination,  that  I  have  de- 
signed a  standing  anny  to  govern  the  kingdom 
by,  advised  the  king  to  dissolve  the  present  par- 
liament, to  lay  aside  all  thoughts  of  parliaments 
(nT  the  future,  to  govern  by  military  power,  and 
to  maintain  the  same  by  free  quarter  and  con- 
tribution, I  must  and  am  very  willing  to  refer 
and  submit  to  the  impartial  judgment  of  the 
parliament,  and  of  all  discerning  men. 

,  The  second  Article  is,  *'  That  I  have,  in  the 
'^  hearing  of  many  of  his  majesty's  subjects, 
*'  &lsly  and  seditiously  said,  The  king  was  in 
<^  his  heart  a  Papist,  Popishiy  affected,  or 
••-words  to.  that  effect." 

I  have  occasion  too  often,  throughout  this 
i%hole  charve,  to  acknowledge  and  magnify  the 
great  goodness  of  God  Almighty,  that  since  he 
thought  not  fit  (for  my  greater  humiliation,  and 
it  may  be  to  correct  the  pride  of  a  good  con- 
science) to  pr^erve  me  entirely  from  these  as- 
persions of  mfamy,  and  those  Flagella  Lingua, 
those  strokes  of  the  tongue,  which  always  leave 
some  mark  or  scar  in  the  reputation  they  desire 
to  wound,  that  he  hath  yet  infused  into  tlie 
hearts  of  my  enemies,  who  suggested  and  con- 
trived  this  projecution  against  me,  to  lay  such 
crimes  to  my  charge,  as  my  nature  is  known 
most  to  abhor,  and  which  cannot  only  not  be 
believed,  but  must  be  contradicted,  and  a  vin- 
«licatk>n  of  me  from  that  guilt  must  be  made, 
by  all  men  who  know  roe  to  any  degree,  or 
bave  been  much  in  my  company ;  and  as  jus- 
tice would  have  required  it,  so  the  usual  form 
in  cases  of  this  kind  doth  exact,  that  in   so 
general  a  charge  they  should  have  named  one 
single  person  of  those  many  in  whose  hearing  I 
have  laid   that  odious    imputation    upon  the 
king  ;  and  every  man  will  presume,  that  one 
such  person  would  have  been  named,  if  be 
could  bave  been  found.    There  is  no  man  now 
alive,  who  hath  had  the  honour  to  be  so  many 
.  years  about  or  near  the  person  of  the  king,  as  I 
nave  been  ;  no  man  who  knows  more  the  temp- 
tations he  hath  undergone,  and  the  assaults  he 
hkth  sustained  in  the  matter  of  his  religion, 
during  the  whole  time  of  his  exile,  when  almost 
•  total  despair  possessed  the  spirits  of  most 
men  of  lus  own   religion,  that  be  would  ever 
recover  his  regality  ;  and  the  hopes,  and  pro- 
mises, and  assurances,  were  so  pregnant,  of 
very  many  of  all  conditions,  that  he  should  sud- 
denly recover  if  he  would  change  it :  no  roan 
knowt  to  wellj  with  what  Christian  courage  he 


repelled  those  assaults,  or  with  what  pious  con- 
tempt and  indignation  he  resisted  and  rejected . 
those  temptations;  nor'hath  any  man  (I  think) 
held  more  discourses  with  his  majesty  concern* 
ing  religion,  and  :»ooner  and  more  clearly  dis- 
cerned the  reproaches  he  would  undergo,  from 
that  innate   candour  in  his  princely  nature, 
which  disposed  him  to  receive  any  addresses,  or 
hear  any  discourses,  which  those  of  several 
factions  in  religion,  with  great  presumptioo, 
have  used   to  present  to  him  ;  whilst  his  ma- 
jesty liath,    with  equal   temper,  and  singular 
benignity,  heard  all ;  and  pitying  their  errors, 
dismissed  tliem  with  evidence,  that  theu'  arsu- 
ments  were  too  weak  to  make  impression  in  nis 
judgment;  which  though  they  knew  vicell,  yet 
either  party,  out  of  the  vanity  of  their  hearts, 
used  all  the  endeavours  they  could  to  get  it  be- 
lieved that  the  king  was  propitious  to  thfem  and 
their  party;  and  the  Papists,  being  most  pre- 
sumptuous  in   particular,  and  in   their  daric 
walks  in  their  several  counties  making  it   a 
special  argumeat  to  their  proselytes,  and  thostt 
they  endeavoured  to  make  so,  that  the  king 
favoured  them,  and  was  of  their  religion  in  his 
heart ;    of  which  and  the  great  prejudice   it 
brought  to  his  majesty,  I  frequently  received 
advertisements  from  many  persons  of  honour^ 
and  of  warm  affections  to  the  government ;  of 
which  I  always  informed  the  kmg,  who  was  ex- 
ceedingly ofTended  at  their  folly  and  presump- 
tion, and  wished  that  some  of  them  might  be 
apprehended,  and  prosecuted  with  the  utmost 
rigour,  and  that  some  such  prosecution  might 
be  made  against  ail  Roman  Catholics,  that  the/ 
might  all  be  convicted  ;  which  I  always  gave 
in  charge  to  the  judges  accordingly ;  and  upon 
that  and  the  like  occasions  had  a  just  and  ne- 
cessary opportunity  to  enlarge  in  the  presence 
of  many  persons  of  honour  and  interest  in  the 
kingdom  upon  the  sincerity  of  the  king's  reli- 
gion, and  his  constant  exercise  of  it  when  be 
suffered  by  it ;  giving  such  instances  of  mnnj 
particulars  as  were  pertinent  to  the  discourse. 
Of  whicli  endeavours  of  mine,  and  of  some  fruit 
thereof,  I  duubt  not  but  that  many  of  as  con- 
siderable persons  as  are  In  England  will  be 
ready  to  give  me  their  testimony :  and  I  maj 
without  vanity  say,  that  I   had  more  than  a 
common  part  in  the  framing  and  promoting 
that  act  of  parliament,  that  hath  made  those 
seditious  discourses,  of  the  King*s  being  a  Pi^iist 
in  his  heart,  or  popishiy  affected,  so  very  penal 
as  it  is  ;  and  therefore  there  is  need  of  an  un** 
doubted  and  uncontroulable  evidence,  that  I 
did  so  soon  run  into  that  crime  myself;  which 
is  all  I  shall  for  the  present  say  upon  die  second 
article. 

The  third  Article  is,  ••  That  I  have  received 
••  great  sums  of  money  for  passmg  the  Canary 
••  Patent,  and  other  illegal  patents;  and  granted 
^'  several  injunctions  to  stop  proceeding^atlaw, 
•<  against  them,  and  other  illegal  patents  fbr- 
*•  merly  granted.'' 

I  did  presume  in  my  humble  address  to  the 
House  of  Peers  to  auure  their  lordships^  that  I 
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nerer  received  one  penny  over  and  abore  the 

jut  perquisites  of  nij  office,  according  to  the 

pRoedrat  and  practice  of  the  bci^  times,  which 

1  umoeived  to  be  those  of  my  lord  Coventry 

and  ray  lord  Ehnesmore,  and  which  I  had  made 

m  rale  in  ail  that  I  had  received,  except  only 

what  I  had  from  the  immediate  bounty  of  the 

kiog.     And  as  I  did  always  ull  that  was  in  my 

power  to  prevent  and  stop  all  illegal  patents ; 

aal  believe  there  are  more  found  m  the  office 

stopped  by  me  than  by  any  of  my  predecessors 

ia  so  long  lime  :  but  since  the  Canary  patent 

hath  inade  so  mnch  discourse  to  my  reproach, 

I  shall  enlarge  upon  it,  and  set  down  very  pnno- 

toally  aU  the  proceedings  I  know  m  that  affair : 

hj  which  both  the  reasonableness  and  justice 

of  that  grant  will  appear,  and  my  innocence 

and  unconoemment  in  it. 

Aboot  the  first  Christmas  after  the  king's 
return  into  England,  the  Lord  Treasurer,  the 
Lord  Privy-seal,  myself,  and  the  two  chief-jus- 
tices, (being  the  persons  appointinl  by  the  sta- 
tnle  for  that  service)  met  together  to  set  the 
ieveiBl  prices  upon  the  several  wines;  and 
were  attended,  according  to  custom,  by  the 
oMDpanj  of  Vintners,  and  the  chief  merchants 
in  tbe  city  who  traded  in  that  merchandize ; 
and  being  fir^t  to  limit  tbe  merchants  to  a  rea- 
soBaUe  rate,  before  we  could  set  any  price  to 
the  Vintner,  upon  the  retale,  we  found,  by  the 
best  enquiry  we  could  make,  that  the  first  prices 
beyond  tbe  seas  which  the  merchants  paid  for 
ihnr  wine  were  so  eicessive,  that  Uie  retale 
coold  not  be  brooght  within  an  v  compass ;  and 
that  since  the  beginning  of  the  troubles  the 
price  of  wine  in  geo'eral  was  exceedingly  in* 
creased,  and  particularly  that  of  tbe  Canaries 
was  alonoat  dooble  to  what  it  had  been  in  the 
year  1640.  Lknew  very  well,  by  the  corres- 
poodcDce  I  had  held  in  the  Canaries,  (during 
the  time  I  had  served  bis  maiesty  as  his  ambas- 
sador in  Spain)  that  the  whole  trade  of  Canary 
winea  waa  driven  solely  by  the  English,  and 
die  commodity  entirsly  vented  in  tbe  king's 
dominioB8>  all  Christendom  bttide  not  spend- 
ing five  pipes  of  Canary  wine  ;  and  therefore 
I  asked  the  merchants,  what  would  be  the 
way  Co  remedy  that  mischief,  and  whether  what 
I  ttid  reported  was  not  true  ?  They  confessed 
it  to  be  very  one,  and  that  it  was  a  reproach 
to  oar  nation  to  be  so  much  imposed  upon  in  a 
trade  that  we  might  govern  oarselves ;  and  that 
the  nnreatonable  prices  of  tbe  wine  was  not 
die  gm^ttt  |irr|odice  that  was  befallen  that 
trade  3  that  nemre  the  troubles  they  had  been 
m  frr  from  employing  any  stock  of  money,  that 
they  sent  their  ships  nillv  laden  with  all  commo- 
dities thither,  which  yielded  very  good  markets, 
beiag  sent  from  tlienee  to  the  West-Indies  in 
ibrir  pfaue  fleets;  that  the  very  pipe-staves 
they  carried  did  very  near  discharge  the  value 
•f  toe  wine,  so  that  they  brought  home  the  pro- 
ceed of  their  other  commcMities,  eitber  in 
Mcescif  eight;  or  snch  other  merchandise  as 
had  been  brought,  thither  from  the  Indies,  and 
■poB  wliich  they  seceivad great  profit:  that,  on 
motuutmry^  tM  trade  is  now  wholly  driven 


by  ready  money;  that  the  toromodities  ihey 
send  thither  will  not  be  taVen  off",   except  at 
their  own  prices ;  so  that  thej   have  for  the 
late   years  sent   their  vessels  empty  thither, 
'  except  only  with  some  few  pipe-staves,  which, 
by  the  destruction  in  Ireland,  they  cannot  send 
in  any  great  proportion  from  hence ;  und  their 
ships  return  from  thence  with  no  other  lading 
but  those  wines,  which  they  pay  for  in  rendy 
money,  either  with  pieces  of  eiglit  sent  in  their 
ships  from   thence,  or  by  biUs  of  exchange 
charged  upon  some  known  merchantsin  Spain  ; 
that  over  and  above  this,  they  had  of  late  6et 
new  duties  upon  the  wine,  and  laid  other  impo- 
sitions upon   the  merchants,  than  the  £nt;li«h 
nation   hath  been  ever  accustomed  to;  they 
said,  that  all  this  proceeded  from  the   immo« 
derate  appetite  we  have  for  that  son  of  wine 
and  therefore  we  take  from  them   as  much  as 
tliev  can  make ;  and  from  our  own   disorder 
and  irregularity  in  buying  them,  in  contending 
who  shall  get   the  most ;  and  so   raising  the 
prices  one  upon  another,  and  making  the  Spa* 
niards  themselves  judges  what  -we  shall  pay. 
My  Jjords,  upon  consultation  amongst  them- 
seiv^,  found  the  matter  too  hard  for  them,  and 
that  the  reformation  of  so  much  evil  must  be 
done  by  degrees;  and  upon  a  representation  of 
all  the  difficulties  to  his  majesty  and  his  privy- 
council,  whose  wisdom  could  only  provide  a 
remedy  proportionable  to  the  mischiefs ;  for 
the  present,  as  they  were  resolved  not  to  raise 
the  present  prices  at  which  the  wine  was  bought 
and  sold  (which  tliey  believed,  how  reasonal  le 
soever,  would  be   \'ery   unpopular),  so    they 
thought  it  very  unjust  to  draw  down  or  abate 
those  prices,  since  it  appeared  to  them  that 
the  wines  cost, more  in  proportion  upon  the 

i>laces  of  their  growth :  they  declared,  there- 
ore,  to  the  merchants  and  the  vintners,  that 
though  for  the  present  they  would  permit  the 
same  prices  to  continue  for  the  next  year, 
which  they  had  been  sold  for  the  present  year, 
and  which  indeed  were  confirmed  by  the  act 
of  parliament,  they  should  hereafter  take  care 
what  markets  they  made;  for  that  they  were 
resolved  the  next  year  to  make  the  prices  much 
lower,  both  to  the  merchant  and  the  vintner : 
and  iipon  the  report  made  of  the  whole  matter 
to  the  king  in  council,  a  Proclamation  was  pub- 
lished.  accordingly . 

The  nest  year  both  the  merchants  and  vint- 
ners were  very  earnest  suitors,  that  greater 
prices  mieht  be  allowed  ;  or,  at  least,  that^the 
same  might  be  continued ;  making  it  very  evi- 
dent that  their  wines  cost  them  more  then  they 
had  done  the  year  before.  Upon  the  debate  the 
Canary  merchants  were  much  divided ;  some 
of  them  insisting  very  importunately  to  have 
the  prices  raised,  because  it  was  notorious  that 
they  had  paid  much  more,  by  reason,  as  they 
said,  that  the  vintage  had  not  yielded  near  the 
proportion  that  it  osed  to  do ;  others,  though 
confessing  tl»e  encrease  of  price,  yet  pretending 
a  more  public  spirit,  and  the  necessity  of  a. re- 
formation, pressed  earnestly  that  the  price 
might  not  be  raised,  but  that  they  might  he  pai^ 


•^ 
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mi  teed  to  take  what  thev  b»d  done  alreadjr 
for  this  year.  It  was  quickly  perceived  wWqc^ 
this  moderation  proceeded,  and  that  the  last 
proposers  had  a  quantity  of  wiue  upon  their 
nauds,  which  had  been  provided  the  year  before^ 
and  so  might  well  be  sold  at  those  prices;  but 
that  the  former  had  no  old  left  upon  their 
|tands,  but  were  supplied  with  a  full  provision 
of  new,  which  had  cost  t)>em  s<i  much  dearer. 
Both  the  one  and  the  oiher  desired  us,  that 
whatever  resolution  we  took  for  the  present,  a 
clause  might  be  inserted  in  the  proclamation, 
that  the  next  year  after  Canary  wine  should 
not  be  sold  for  above  twenty-four  pounds  the 
pipe,  And  that  every  year  after  it  should  be 
drawn  lower,  as  it  mieht  well  be,  it  haviuebeen 
f^old  in  the  year  1640  tot  twenty  pounds ;  Uiough 
his  majesty  fou^d  it  at  his  return  permitted  to 
be  sold  at  siz-and-thirty  :  such  a  clause,  they 
said, would  give  notice  to  the  Islanders,  atid  oblige 
them  to  sell  their  wine  at  more  reasonable  rates, 
and  render  the  merchants  unexcusable,  if  they 
fthottldgive  greater.  iVly  lords,  notwitfa^tanding 
all  the  allegations,  thought  iit  to  bring  the 
prices  of  all  wines  lower,  which  they  did,  as  the 
most  efifectual  warning  for  the  future ;  hut  by 
lus  majestY's  approbation,  that  clause  was  iti- 
■erted  in  the  proclamation  as  they  desired. 

The  year  following,  when  the  Lords  met  again 
according  to  custom  (which  is,  a$  hath  been 
laid,  about  Cbristma),)  they  found  not  the  least 
reformation;  on  the  contrary,  that  the  Canary 
merchants  had  paid  dearer  than  ever,  which 
loade  them  all  more  solicitous  to  have  the  price 
raised,  and  the  vintners  as  importunate  for  their 
retail.  And  indeed  the  vintners  were  in  much 
worse  eunditioo  than  the  merchants,  they  mak- 
ing it  appear  that  they  paid  the  merchants  much 
dearer,  without  which  cliey  could  get  no  wine, 
and  SQ  muft  give  over  their  house-keeping ; 
that  the  penalty  upon  the  merchant  was  very 
small,  being  not  above  forty  shillings  a  pipe, 
and  th^  crime  not  easy  to  be  discovered,  as  was 
inanifeetby  there  being  notooa  merchant  <fue»- 
t^ooed  in  many  years  for  that  transgression ; 
vliereas,  on  the  contrary,  the  penalty  upon  the 
vintners  was  very  severe,  and  so  easily  disco- 
vered  by  any  man  who  went  to  a  tavern,  and 
would  be  an  informer,  that  most  of  the  vint- 
ners in  Xondpa  were  then  sued  in  the  Exche- 
quer upon  those  penalties,  which,  if  exacted, 
flanst  produce  their  present  ruin.  The  mer- 
chants excuse  themselves  for  their  present  pre- 
tence, and  for  their  having  given  more  than 
was  lawful  for  them  to  have  done,  by  their  own 
desire,  that  they  had  done  their  best,  and  that 
the  greatest  traders  amongst  them  had  consent- 
ed not  to  8u6fer  the  prices  to  be  raised  upon 
them,  but  that  they  found  -it  inefiectual :  and 
tjiat  though  they  should  give  over  Uieir  trades, 
i(  would  produce  no  reforoaatioA ;  that  phe 
tmde  was  open  toalladvaaturcrs,  and  that  there 
liad  ba«ii  mAnr  ships  sent  from  England  tiiat 
^•rr  year  by  Jaws  aiid  Qther  tradesmen,  who 
bad  never beibm  traded  to. the  Canaries  ;  ijiso- 
auich  as  when  the?  who  had  been  long  bred  up 
^  the  tand^f  aod  omA  b«ea  V>ug  fiiciors  io  those 


Islands,  sent  their  ships  thither,  they  found 
other  English  ships  tliere,  and  the  v^ines  bought 
at  a  greater  price  then  th^y  had  albwed  their 
factors  to  give ;  so  that  they  must  either  have 
their  ships  return  empty  and  unladen,  pr  take 
the  wines  at  the  prices  other  men  gave;  that 
they  had  chosen  the  latter,  as  well  to  continue 
the  trade,  as  to  draw  home  some  part  of  the 
btock  they  had  in  that  country  ;  that  they  could 
imagine  hut  two  ways  to  reform  that  excess  ; 
the  one,  by  putting  the  trade  in  such  a  method, 
and  under  such  laws,  as  might  restrain  that  li- 
cence, and  not  leave  it  in  the  power  of  persone 
who  never  had  been  in  the  trade  to  give  law  to 
it :  and  by  this  means  the  Islanders  would  find 
it  necessary  to  set  retusonable  prices  upon  tlieir 
commodities,  and  to  yield  such  other  advan«> 
tages  and  pfivile^i^es  to  the  merchants  aS  they  bad 
heretofore  enjoyed  ;  the  other,  that  the  king 
would,  by  h.s  proclamation,  prohibit  the  iu- 
portation  of  nny  Canary  wines  into  his  doeii* 
nipns ;  and  hereby  he  would  quickly  receive 
such  propositions  from  Spam,  as  would  putia 
into  his  own  power  to  make  the  reformaiioa  ; 
otherwise  the  Islanders  wnre  periuadi^d  tbat 
England  could  not  live  tvitliout  their  wines.  The 
Lords  were  res4ilved,  notwiibstaodiug  all  that 
had  been  said,  that  they  would  execute  the 
former  prochunation,  and  reduce  the.  pncc%^ 
wines  to  what  had  been  then  determined  ;  and 
after  they  had  given  a  fuU  account  of  the  whole 
business  unto  the  king  in  council,  the  llesolutioe 
was  approved,  and  a  pruclamarion  issued  out  ae* 
cordingly.  Ihe  merrhantii  and  vintners  apphed 
themselves  to  his  majesty,  and  to  maBy  of  nj 
Lords  of  the  council,  and  thought  tliey  had  env 
couragem^ut  enough  from  thnece  to  hope  foy 
relief^  io  an  appeal  by  petition  to  tlie  kin^and 
council ;  and  that  they  had  thereupon  a  day 
given  them  to  be  beard  :  many  of  ray  LuMif 
thought  it  vtry  hard,  if  not  unjust,  to  eom^l 
men  to  stU  cheaper  than  they  bought,  wlooii 
wa4  the  truth  ot'tlie  casoi  and  which;must  ob^gf 
both  merchants  and  vintners  te  sophiHioace 
and  corrupt  their  wines  to  preserve  theit  eev 
tates,  which  might  probably  turn  to  the  gp^ai 
.damage  of  the  whole  kingdoin,  in  producing 
sickness  and  diseases;  and  this  geaerous  and 
charitable  consideration  prevailed  with  the  laat 
jar  part  of  the  XiOrds  to  be  well  contented,  aod 
to  wiih  that  some  indulgence  might  ho  eneroiY 
sed  towards  them.  On  the  contrary,  wbeu  the 
king  had  well  weighed  the  whole  prooeedin^^ 
and  with  trouble  and  indignation  ooasideied 
the  obstinate  vice  of  the  nation,  which  weald 
make  us  ridiculous  to  all  the  world,  he  express* 
ed  a  positive  resohuion  to  viadieale  hiDsself 
and  bis  governmeut^  from  this  reproach.  He 
thought  the  adhering  ^rmly  to  the  prices  whicb 
had  been  resolved  upon  would  be  the  best  pre^ 
&ce  to  this  reformation,  though  ik  might  brief 

C articular  damage  to  paiticular  persons,  who 
ad  yet  less  cause  to  complain,  because  theit 
own  advice  had  been  fallowed  ;  and  theieupeo 
declared,  that  he  would  make  no  alteratiee  t 
ButL  withal  told  tbea,  that  if  diey  could  make 
any  proyoaitieutebiii  Aw  tfat  h^ttpr  legniatiea 


I 
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^tke  uadt»  (for  cbej  ^kwd  tbemaelvef  meuUon- 
td  a  cbaiter)  he  would  graciously  receive  any 
|r^ofitioaa  they  would  m|(e,  aadf^ratify  tbew 
wwfaat  iraa  jii5t;  and  so,  n^withsianding  ail 
aiteoigia  wluch  wereofieo  repeaieil,  tbe  price 
•d  by  ck«  LoKds  was  ratified  for  tlia  year  fol- 

Shortly  after  maoy  of  the  merchaiits,  who 
had  always  traded  to  the  Caoariesy  petitioHed 
ihe  king  tha(  they  might  be  incorporated,  and 
tUc  none  migbt   be  permitted  to  trade  thitber 
but  such  ae  woiJd  be  of  that  corporation,  and 
obterre  the  constitutioiis  which  should  be  made 
by  them  :  Which  petition  was  pi«aetited  to  the 
kt^ac  the  cooucil-board  ;  and  being  read,  his 
a^estyy  eooording  to  his  custom  in  matters  of 
dificiiltj  and   pubtic  coocernment,  directed  it 
to  be  laid  aaide,  and  read  again  on  that  day 
nooth ;  iu  which   time  his  majesty  presmned 
that  ail  who  woold  oppose  it,  would   present 
iheir  reaeoos  and  objections  against  it,  which 
ha  was  very  desirous  to  hoar.    At  the  day  ap- 
fMoiledy  thoogli  there  were  no  petitions  against  it, 
yet  it  was  ob&et  ved  that  there  were  many  of  the 
mortcaaineat  merchantsofthattradewbosennmes 
were  not  so  the  petition,  nor  sf^ared  desirous 
•8  have  a  charter  granted  ;  wbich  his  miyesty 
eaasideiiag,  put  off  the  debate  for  another  week; 
fad  directed,  that  tbe  other  merchants  by  name 
sboald  be  desired  to  be  present,  and  to  give 
their  advice  freely  upon  the  point :  And  there 
ens  at  titat  day  a  very  foil  appearance ;  when 
fats  awjesfty  directed,  that  a  rehition  should  be 
wade  to  iheio  of  the  whole  progress  that  bad 
been  made  in  tbe  business,  and  the  damai^eane 
diahoeoor  the  nation  underwent  in  carrying  on 
eC  that  trade  ;  that  many  merchants  had  p re- 
ft petition  to  him,  containing  an  expedi- 
lo  bring  it  iuie  better   order,    bat  finding 
not  to  appear  in  it,  and   being  informed 
that  tlwy  were  most  engaged  in  that  trade*,  he 
had  sent  for  them  to  know  their  opinion,  Whe- 
ther they  thoaght  what    was    proposed  to  be 
psatonabie,  aad  fit  to  he  granted  f    And  if  so, 
vlqr  they   did  not  ooncera  themselves  in  it  ? 
They  aaswcted,  That  tbe  reason  why  they  bad 
IMS  hfipeared  in  it  was,  because  they  should  be 
Instil  u  by  it,  and  therefore  were  not  solicitous  to 
ebtain  a  grant  from  his  maiesty  lo  their  own 
damage  ;  aad  so  enlarged  upoa  the  nature  of 
the  ttade,  theif  long  experience  in  it,  and  the 
greatness  of  their  stock,  which  they  should  not 
be  allowed  to  continoe  under  any  regulation : 
Bat  as  tbey  did  not  think  themselves  obliged  t» 
he  soHcttoiis  for  a  change,  so  tbey  coidd  not 
deny,  being  required  by  bis  majesty  to  speak  the 
tsmk,  hot  that  the  proposition   that  was  made 
was  for  tbe  public  |^od  and  benefit  of  the  king- 
dom^ and  that  tUmy  coidd  coneeive  no  other 
my  lo  redeem  that  trade>  aad  the  nation,  from 
Ike  iasolenee  which  the  Spaniard  exercised  open 
m ;  implyiofl,  tbat  i#  bis  mnjesty  would   com- 
maad  chcoi^  tbey  weald  likewise  ooneur,  and 
join  in  carrying  en  the  service.    To  which  bis 
sufcsty  giving   them  gracioos  eaeour»genient, 
Ikiv  aJEl  departed  of  one  naind,  his  majesty  re- 
■fnirirg  ^oniiwd  m  die  forsier  opfauen  he 


had  ef  it.  But  tliere  remained  yet  an  objec- 
tion wbicli.  wa»  principally  iik»iited  upon  by  tlw 
ministers  of  the  rev€nue,  who  atiedged  very 
reasonably,  that  this  new  model: injjr  of  the 
trade  must  produce  some  alteration » and  would 
meet  some  opposition  from  the  Spaniard,  which  . 
for  the  time  would  les»eo  the  ctMtoins,  and  en- 
title tlie  farmen  to  a  defolcaiion.  Ttie  petK 
lion  was  therefore  referred  to  tlie  farmers  of 
tbe  customs,  who  were  to  attend  tbe  nest  coun- 
cil day  :  And  being  then  called  in,  they  ac^ 
knowledged,  tl»at  ibe  deMgn  proposed  would 
prove  very  profitable  to  the  kingdom  in  many 
respects^  upon  which  they  ealareed  ;  and  that 
in  the  end  it  would  not  be  attemteii  i»ith  any 
diminutton  of  the  c«i*«toms  ;  but  for  the  presen^ 
they  said,  tbey  could  not  but  expect  that  the 
obstinacy  and  contradiction  of  tbe  Spaniard 
would  give  such  a  stop  to  trade,  at  least  for  one 
year,  that  if  his  majesty  did  not  reim burse t item 
for  what  should  fail  short  in  the  customs,  tbey 
must  look  to  be  very  great  losers ;  the  mer- 
chants, on  the  other  hand,  offering  to  be  bound, 
that  if  they  did  not  tlie  first  year  bring  in  as 
muchashnd  been  usually  entered,  they  would 
make  good'what  should  be  wanting  to  the  fitrmert  ' 
upon  a  medium;  and  his  majesty  himself  de^ 
clared,  that  he  would  not,  for  a  small  damage  ^ 
to  himself,  hinder  the  kingdom  from  enjoying 
so  great  a  benefit ;  and  thereupon  be  com^ 
manded  the  Solicitoi^Oeneral,  who  then  at- 
tended the  board,  to  prepare  »uch  a  charter,  as 
mije;ht  provide  for  all  thos<f  good  euds  which 
were  desired  in  the  petition,  and  which  had  been 
so  largely  debuted.  And,  I  believe,  there  was 
never  a  greater  concurrence  of  tbe  board  in 
any  direction. 

Many  months  passed  before  the  Charter  wsa 
drawn  ;  iu  which  time  I  never  heard  of  the 
least  new  objection  nia<ie  against  it,  or  that  any 
man  was  unsatisfied  with  it.  After  it  was  en« 
crossed,  and  passed  the  king***  band,  it  was 
brought  to  the  great  seal ;  and  then  the  Lord 
Mayor  of  London  and  the  court  of  aldermen 
had  entered  a  caveat,  aad  1  appointed  a  day  to 
hear  parties.  Tt.e  city  alledged  an  order  made 
a  year  or  two  before  by  tlie  king  in  conncil, 
upon  a  complaint  then  exhibited  by  the  court 
of  aldermen  against  the  Turkey  company,  and  ' 
other  corporations,  in  %»hich  tbey  said  there 
were  very  many  merchaiits  of  the  best  trades 
ai)d  greatest  estates  in  the  city,  who  would 
never  take  out  their  freedom  of  the  city,  and 
so  refused  to  bear  any  charge  or  ofiace  in  it,  to 
the  very  great  prejodice  and  dishonour  of  the 
city,  and  of  the  govehvment  thereof;  tbey 
being  by  tiits  means  compelled  to  call  inferior 
citizens  to  be  aldermen,  before  thty  hud  psntei 
to  bear  the  charge  of  it,  whtlsi  the  gravest  and 
richest  could  not  be  compelled  to  take  ir,  be- 
cause they  were  sot  freemen :  Besides  the 
ruW  which  the  king  gave,  uf.K>n  the  ditferenca 
then  id  question,  he  was  pleased  to  declare, 
and  appointed  it  to  be  entered  as  »n  order  in 
the  Council-Book,  that  ^provision  should  be 
made,  diat  in  all  charters  v^hich  he  should  here^ 
after  renew  or  grant  to  any  coinpfuiies  or  cor- 
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porations  within  the  city  of  London,  that  they 
should  first  make  themselves  freemen  of  the 
city,  if  they  were  not  so  before  ;  and  therefore 
that  this  charter  should  not  pass  the  seals, 
before  several  members,  who  were  named  in  it, 
bad  made  themselves  freemen  of  the  city,  by 
which  they  might  be  made  liable  to  tlie  charges 
of  it.  The  merchants  could  not  deny,  that 
many  of  them  were  not  yet  freemen,  nor  re- 
solved to  be :  They  said,  they  bad  never  heard 
of  this  order  :  And  I  declared  to  them,  that  I 
could  not  seal  the  charter  before  they  had 
given  satisfaction  in  it ;  and  they  seemed  as 
positive  that  they  would  rather  be  without  their 
charter,  than  submit  to  the  other  inconveoience, 
nod  so  they  departed  then  ;  but  shortly  after 
they  agreed  to  tne  obligation,  and  a  clause  to 
that  purpose  was  entered  in  the  charter  in  the 
king's  presence,  and  so  returned  to  me  to  have 
the  seal  fixed  to  it.  ^ 

There  were,  by  this  time^  several  other  new 
Caveats  entered  against  it ;  all  which  I  heard, 
and  settled  every  one  of  them  to  their  joint 
fotisfaction.  I  heard  then  that  there  would  be 
some  motions  for  the  stopping  it  in  the  House 
of  Commons ;  and  some  parhament-inen  who 
served  for  the  Western  Boroughs  came  to  me, 
and  desired  me  that  I  would  not  ^x  the  seal  to 
it  till  they  should  be  heard,  since  it  would  un- 
do their  Western  Trade;  and  told  me  they  re- 
solved to  move  tde  House  of  Commons  to  put 
a  stop  to  it.    I  informed  them  of  the  whole 

{progress  it  had  bad,  and  told  them  I  be- 
ieved  that  tliey  would  hardly  be  able  to 
offer  any  ^ood  reasons  against  it :  How- 
ever, since  it  was  known  that  the  parliament 
would  be  prorogued  within  10  or  13  dajs,  I 
would  sus^nd  the  sealing  the  charter  whilst 
t^e  Houses  sat,  to  the  end  that  they  might 
make  any  objections  against  if  they  thought 
fit:  But  the  parliament  rose  shortly  after, 
without  further  taking  notice  of  it ;  nor  did 
those  parliament-men,  or  any  others,  further 
solicit  me  against  the  passing  of  it;  and  so  I 
affixed  the  Great  Seal  to  it  according  to  my 
duty.  Thereupon  the  company  cImss  a  go- 
Ternor  and  other  officers,  according;  to  their 
charter,  and  made  such  orders  and  by-laws  as 
they  thought  fit,  for  the  carrying  on  the  ad- 
vancement of  their  trade ;  which  they  might  alter 
when  they  found  it  couvenient;  and  for  the 
present  they  resolved  upon  a  joint-stock,  as- 
signing so  many  shares  to  particular  men.  In 
ttiis  composition  and  distribution  there  hap- 
pened some  difference  between  themselves, 
which  could  not  be  «taken  notice  of  abroad; 
and  even  some  of  them,  who  first  petitioned,  < 
aod  were  most  solicitous  to  procure  the 
charter^  did  what  they  could  to  hinder  the 
•ffect  of  it;  sent  privately  to  their  factors  at 
the  Canaries  to  oppose  any  orders  which  should 
be  sent  firom  the  eovemor  and  the  company ; 
and  that  they  should  do  all  they  could  to  in- 
cense the  Spaniards  against  tlie  charter,  pro- 
mising that  their  wine  should  be  taken  off  in 
spite  of  the  corporation :  Whereupon,  great 
disorders  did  aiise  in  the  Canuics  bttween  the 


English  themselves;  and  by  the  conjunctioi!!  of 
the  Spaniards  with  those  few  English  who  op* 
posed  the  charter,  they  proceeded  so  lar  as  to 
send  the  principal  factors  for  the  company  oat 
of  the  island  to  Spain,  and  to  make  a  public  act 
by  the  governor  aod  council  there,  that  no  ship 
belonging  to  the  company  should  be  suffered  to 
cnme  mco  the  luirbuur,  or  to  take  in  any  lading 
from  the  island :  All  which  were  transacted 
there  many  months  before  it  was  known  in 
England,  and  probably  would  have  been  pre- 
vented, or  easily  reformed,  if  the  breaking  out 
of  the  plngUe  at  London,  and  the  war,  had  not 
restrained  all  English  shipping  from  going  to 
the  Canaries  for  the  space  almost  of  a  full 
year:  which  intermission  likewise  gave  some 
advantage  here  to  the  merchants  who  opposed 
the  charter,  by  the  not  return  of  their  several 
stocks  within  the  time  promised  by  the  com- 
pany. 

When  the  kbg  was  at  Oiford,  and  heard 
what  had  passed  at  the  Canaries,  some  mep- 
chants  appeared  there  to  petition  against  the 
charter,  whereof  there  were  some  who  were 
the  first  petitioners  for  it :  His  majestjr  ap- 
pointed a  day  for  the  solemn  hearing  of  it,  in 
the  presence  of  his  privy-council,  the  governor 
bein^  likewise  summoned  to  be  there.  Upon 
openme  all  their  grievances,  the  petitioners 
themselves  confessed,  that  they  could  not  com- 
plain of  the  charter;  that  it  was  a  just  and  ne- 
cessary charter,  and  for  the  peat  benefit  of 
the  kingdom,  though  some  private  men  might 
for  the  present  be  losers  by  it ;  that  their  com- 
plaint was  only  against  their  constitutions 
and  by-laws,  and  their  severe  prosecution 
of  them  contrary  to  the  intention  of  the 
charter  itself;  instancing,  among  other  thiagi, 
the  very  short  day  limited  by  the  charter, 
after  which  they  could  not  continue  their 
trade  without  being « members  of  the  corpora- 
tion ;  and  that  day  was  so  soon  after  the  seal- 
ing of  the  charter,  that  it  was  not  possible  for 
them  to  draw  their  stock  from  thence  in  so 
short  a  time.  When  they  had  finished  all  their 
objections,  the  king  observed  to  them,  that  they 
complained  only  ol  what  themselves  had  done^ 
and  not  at  all  of  the  charter,  which  gave  them 
only  authority  to  chuse  a  governor,  and  make 
constitutions  and  by>laws;  but  directed  not 
what  those  constitutions  and  by-laws  should 
be,  which  were  the  result  of  their  own  consul* 
tations,  in  which  the  major  part  must  concur; 
and  of  that  kind  their  joint-stock  was  one, 
which,  with  the  rest,  they  might  alter  again  at 
their  next  court,  if  the  major  part  were  grieved 
with  it :  But  because  they  had  complained  of 
some  particulars,  in  which  they  seemed  to  have 
reason  on  their  side,  his  majestv  expressed  a 
willingness  to  mediate  and  make  aa  agree- 
ment between  them,  and  thereupon  bid  the 
governor  answer  such  and  such  particular^ 
which  seemed  to  have  most  of  justice;  wbidi 
he  did  very  much  at  large,  making  it  clearly  ap- 
pear that  they  had^  in  truth,  little  cause  of  com- 
plaint; as  to  the  short  day  which  was  assiEiied 
to  them  for  drawing  aw^  tbeir  stocJu^  wuicli. 
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had  the  greatest  semblance  of  reasoo,  be  iaid 
tl'^  bad  no  reason   to  coiDplain  of  want  of 
waraiog,   for   diat  the  day   was  w«U  enough 
koovQ  CO  them  long  before  the  sealing  of  the 
darter,  and  might  very  well  have  been  complied 
«kh ;  but  chat  tl^c^r  knew  likewise,  that  after- 
wards the  time  was  enlarged  to  a  daj  desired 
hj  tbefnseUeSy  that  there  might  be  no  cause  of 
duooateot;  and  thereupon  read  the  order  of 
tbe  court   to   that  purpose,  which  they  could 
not  deny  in  conclusion  ;  since  it  appeared  that 
their  stock  still  remained  thcre^  which  injustice 
bdoBged   to  theoiy  whether  by  their  fault  or 
ini»fortune  it  bad  not  been  drawn  over.    The 
king  persoaded  the  governor,  and  his  assistants, 
to  give  tbem  such  satisfaction  iu  that  particu- 
lar and  others,  that  before  they  retired  from 
his  majesty's  preseuce,  they  were  uoanimousU 
ag^^ed   upon  all  their  pretences;  and  thougL 
some  of  the  Lords,  upon  some  insinuations  and 
disooorses  they  had  heard,  had  believed  the 
company  to  be  in  the  wrong,  they  were  now 
fiiily  convinced  of  the  contrary,  and  believed 
the'cfaarter  to  be  founded  upon  great  reason  of 
ttate,  and  that  the  execution  of  it  had  been  very 
jostifiable,   with  f^reat  moderation;  aad  it   is 
to  be  observed,  that  the  parliament  being  then 
assemble  at  Oxford,  there  was  not  the  least 
complaint  against  that  chniter,  or  corporation. 
This  was   the  whole  progress  of  that  affair, 
and  all  that  I  know  of  the  proceeding  in  it ; 
m  which  I  must  confess,  though  I  had  no  hand 
in  the  contrivance,  I  was  fnlly  satisfied  in  tbe 
jnstice     and    integrity   of   it,    and    even    in 
tbe  oeoessity  in  reason  of  state ;  and  there- 
lore,  upon  aU  the  addresses  made  to  the  king 
or  council  in  the  whole  transaction,  I  did,  it 
may  .be,  appear  more  solicitous  and  warm  for 
tbe  dispatch  than  other  men ;  and  yet  I  never 
rcmeoioer  a  fuller  concurrence  in   the  whole 
board  than  in  this  advice  ;  nor  did  my  inclina- 
tion towards  it  proceed  from  any  other  motive 
than  that  of  the  public  good,  without  the  least 
temptation  to,  or  imagination  of  any  profit  or 
advantage   td  myself,  to  which  I  have  never 
been  thought  to  be  ever  inclined  ;  and  the  de- 
lays I  used  in  the  passing  this  charter,  after  it 
came  to  be  sealed,  and  my  giving  time  for  the 
weighing  all  objections,  and  so  much  opposing 
die  company,  with  reference  to   their  being 
made  freemen  of  the  city,  that  they  departed 
from  me  with  a  resolution  to  prosecute  the 
charter  no  farther,  are  no  signs  that  I  had  such 
a  oiind  to   please  them  as  a  man  would  have 
who  was  corrupted  by  them,  or  who  was  to 
have  a  share  :n  the  profit  of  the  patent.    For 
the  granting  any  injunctions  in  Chancery  to 
stop  proceeding  at  the  law,  against  that  or  any 
oiber  charter,  I  cannot  comprehend  the  mean- 
log  qC  that  charge ;    and  do  presume  that  I 
hare  never  granted  any  injunctions  in  that 
court,  but  what  was  agreeable  to  the  course 
tad  justice  of  it,  and  I   am  sore -was  always 
4lose  in  public  and  upon  debate  in  the  court. 

The  Fourth  Article  is,  "  That  I  have  advised 
"smJ  procorecl  divers  of  his  majesty's  subjects 


**  to  be  imprisoned  against  law,  in  mnota 
*'  islands,  garrisons,  and  other  places,  thereby 
"  to  prevent  them  from  the  benefit  of  the  Ikw ; 
**  and  to  iutroduce  precedents  for  imprisoning 
*'  of  otiier  of  his  majesty's  subjects  in  iik« 
«  manner.*' 

I  know  not  what  to  answer  to  this  article, 
it  being  so  general,  and  no  particular  person 
being  named ;  but  it  is  generally  known,  that 
I  have  never  taken  upon  me  to  commit  any 
man  to  prison,  but  sucn  who,  by  the  course  of 
the  Chancery  for  matters  of  contempt,  are 
justly  committed.  It  is  probable  that  I  hava 
been  present  at  the  council-board  when  many 
persons  have  been  ordered  to  be  committei^ 
and  whose  commitment  hath,  by  tbe  wisdom  of 
that  board,  been  thought  just  and  necesaaiy  ; 
and  therefore  I  am  not  to  answer  apart  for  any 
tiling  done  by  them  ;  only  I  may  say,  that  I 
wasTrequently  of  opinion  that  the  commitmeuts 
were  very  just,  and  rerv  necessary;  and  it  is 
notoriously  known,  that  by  such  commitmeott 
a  rebellion  hath  been  sometimes  prevented, 
and  that  other  persons  who  have  been  after^ 
wards  attainted  and  executed  for  High-Treason, 
have,  upon  their  examination,  and  at  tlieir 
death,  confessed  that  their  purpose  had  been 
to  rise  in  arms  at  such  and  such  times,  if  their 
friends,  upon  whom  ttiey  had  principaUy  relied, 
had  not  been  then  committed  to  prison  ;  and 
I  well  remember,  that  it  was  thought  fit  that 
most  of  tl)e  persons  who  stand  attainted  for 
tlie  murder  otthe  late  king,  his  majesty's  royal 
father,  should  be  removed  out  of  the  Tower, 
and  dispersed  into  several  Islands  and  garri* 
sons ;  and  if  any  other  persons  have  been 
likewise  sent  thither,  I  presume  it  was  upon 
such  reason,  as,  upon  a  due  examination 
thereof,  will  make  it  be  thought  very  just. 

The  Fiah  Article  is,  «  TliatI  have  corruptly 
sold  several  offices  contrary  to  law." 

This  charge  I  utterly  deny. 

The  Sixth  Article  is,  <'  That  I  have  procured 
"  his  majesty's  customs  to  be  farmed  at  under 
**  rates,  knowing  tbe  same;  and  great  pretended 
'*  debts  to  be  paid  by  his  majesty,  to  the  pay* 
*^  meat  whereof  his  majesty  was  not  in  strict- 
"  ness  bound ;  and  have  received  great  sums 
**  of  money  (or  procuring  the  same.'' 

I  have  never  had  any  thing  to  do  in  dispo* 
sing  of  bis  majesty's  customs,  or*  any  omer 
part  of  his  revenue  ;  only  for  some  short  time 
after  his  maiesty's  first  arrival  in  England,  I, 
amongst  others  of  my  Lords  of  the  council, 
was  a  commissioner  of  tbe  Treasury ;  during 
which  time,  if  I  am  not  very  much  mistaken, 
there  was  no  farm  lett  of  any  of  therevcnne, 
and  the  customs  were  put  into  the  hands  of 
commissioners,  to  |the  end  that  a  computatioa 
might  be  noade  as  near  as  was  possible  of  tha 
true  value  of  them,  before  that  it  should  ba 
put  into  a  farm,  which  every  man  conceived 
would  be  fit  to  be  done  as  soon  as.  might  ba^ 
The  White  Staff  was  sbiH^ly  afltr  givan  to  tb* 
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e«rl  of  Sootbamptofi,  and  the  chancel) onhip  of 
the  exchequer  to  the  lord  Ashley,  I  haviug 
then  resigned  it,  and  Itaving  been  before  pos- 
sessed of  it  at  the  tim«  whfn  the  Uing  relumed 
into  Englaad  ;  and  (rom  the  time  that  these 
two  officers  of  (he  revenue  were  made,  which 
determined  the  foriner  cominissioD^I  never  inter- 
ideddlcd  ia  the  customs,  ur  any  other  brunch 
of  the  revenue;  except  when  the  king  com- 
manded me  to  be  present  in  some  conselta- 
Ciofis  which  he  had  with  my  Lord  Treasorer, 
tvhen  there  were  other  of  my  Lords  likewise 
present ;  that  exceitent  person  always  resort- 
iTig  to  the  king,  for  his  direction  in  all  mutters 
of  tlie  least  difticulty  which  occurred  to  him  in 
the  administraiion  of  his  office ;  and  except 
the  Lord  Treasurer  himself  (%vith  whom  I  had 
tlie  honour  to  hax'e  held  a  long  and  a  fast 
friendship)  did  desire  to  confer  with  me,  as  he 
very  often  did  upon  many  particulars  of  his 
office,  believing  that  I  was  not  altogether 
ijgnorant  in  tliilt  administration,  with  which  I 
had  been  formerly  so  well  acquainted ;  and 
that  I  presume  might  be  the  reason  why  he 
did  oftentimes  procure  me  to  he  joined  with 
litm  in  references  from  the  king,  upon  matters 
wholly  relating  to  his  own  office.  But  I  never 
suffitred  particular  applications  to  be  made  to 
me  in  those  cases,  n^r  had  ever  any  secret 
conference  with  any  persons  who  were  con- 
cerned in  such  pretensions.  What  is  meant 
by  my  having  procured  his  majestj^'s  customs  to 
be  farmed  at  under  rates,  knowmg  the  same, 
Md  great  pretended  debt3  to  be  paid  by  his 
majesty,  to  the  payment  whereof  his  majesty 
was  not  m  strictness  bound,  I  cannot  imagine^ 
except  it  relate  to  the  payment  of  a  debt  due 
froih  his  late  majesty  to  some  of  (he  farmers  ; 
in  which,  though  I  had  no  more  to  do  than  in 
giving  information,  and  my  particular  advice 
t«  his  majesty,  in  the  presence  of  my  Lord- 
Treasurer,  the  Chaucellor  of  the  Exchequer 
and  otlier  of  my  Lords,  and  so  am  not  myself 
responsible  for  what  bis  majesty  did  thereupon, 
mnd  -he  did  nothing  but  wiib  tlic  appn}batton 
and  consent  of  all  the  rest ;  yet  1  think  myself 
ol^iged  upon  this  particular,  which  so  much 
concerns  the  honour  and  justice  of  the  late 
king,  and  of  hi»  present  majesty,  to  enlarge  and 
relate  all  I  know  of  what  (heir  majesties  did, 
and  what  induced  his  present  mi^ry  to  do 
his  part  of  it.  Ic  is  notoriously  known,  that 
tefore  the  late  troubles,  and  in  the  very  first 
entrance  into  them,  his  majesty  was  necessi- 
tated to  borrow  vei7  great  sums  of  money  from 
Bis  tbaa  farmers  of  his  customs,  and  to  oblii^e 
ibem  to  ^and  personally  bound  for  many 
och«r  great  Mtms  ol  money  which  other  men 
katio  his  mi^esty  upon  their  security.  That 
thereupon,  and  for  the  repayment  of  thc^se 
Mims  of  moacj  which  the  fanners  had  advanced, 
and  ibr  sesunng  them  from  any  dnmage  ffir 
Ihotomoniefl  which  others  had  lent  upun  iheir 
obligations,  his  majesty,  with  the  advice  of  th*^ 
tben  Lord  Treasurer  and  Chancellor  of  the 
Xtchequer,  had  granted  a  farther  lease  of  his 
Mfttiamt  to   tboia   fariMft  for  three  or  four 


years  to  come,  afler  the  expiration  of  their 
former  lease  ;  with  a  covenant  on  his  majesty  V 
part,  to  pay  the  jtist  interest  ofeight  per  cent, 
for  all  such  monies  as  were  advanced  by  them, 
or  fur  which  they  stood  hound  ;  and   likewise 
that  they  sliould,  out  of  their  growing  rent, 
deduct  all  such  siKns  of  money  by  the  year,  aa 
they  had  lent,  or  were   bound  for.    It  is  as 
well  known,  that  after  the  beginning  of  the 
parliament  in*'l640,  and  before  the  commence-* 
mentof  the  second   lease,  the  House  of  Com- 
mons not  only    forced    the  said  farmers  to 
pay  a  very    great  sum  of  money    for  their 
presumpticn    in    receiving  customs  and    im- 
positioiis    upon    merchandize  in    the  former 
yearis,   when   as    they   pretended   such    pay- ' 
ments  were  not  doe ;    but  took  also  from  them 
their  new  lease  granted  to  tliem  by  the  king, 
and  so  left  them  without  any  capacities  of  reim- 
bursing themselves  of  the  money  they  had  lent, 
and  likewise  in    the   mercy   ot  their  creditors 
to  whom  they  stood  boand  ;   many  of  whom 
quickly  began  to  exercise  that  severity  towards 
them,  that  many  of  the  poor  gentlemen  had 
their  estates  quickly  extended  npon  jodti:ment8 
and  recognizances,  and  their  persons  taken  in 
execution  and   committed  to  prison;    where 
some  of  them  who  had  been  known  to  have 
great  estates,  as  sir  Paul  Pinder,  and  others, 
were  forced  to  end  their  days.    There  were 
very  few  circumstances  in  (he  late  king's  mis- 
fortune, wtiich  gave  him  so  much  trooble,  or 
so  much  afflicted  him,  as  the  sense  he  had  of 
of  the  hard  and  unjost  sufferings  those  poor 
gentlemen  underwent  for  him,  and  thdr  ar> 
Feet  ion  to  his  service;  which  he  often  tiiention- 
ed,  and  as  often  declared,  that  he  held  himself 
obliged  to  make  them  full  reparation,  as  soon  at 
God  should  enable  }iim.    And  after  he  had 
vouchsafed  to  make  me  his  cliancellor  of  the 
Exchequer,  he  frequently  spoke  tp  me  of  it : 
of  the  very  good  opinion  he  had  of  the  men,  of 
the  great  services  they  had  done  for  him ;  and 
commanded  me  expressly,  that  whenever  iC 
itiould  fad  within  mv  power,  I  would  do  them 
all  the  right  I  coold.    And  of  this  I  did  ofteft 
inform   his  majesty' during  the  time  he  was 
abroad,  and  after  his  retarn,  without  any  other 
motive  than  his  fotl}er*s  command,  and  his  own 
hohour,  having  myself  never  had  any  des^eeof 
friendship  with  any  of  the  persons  concerned, 
and  a  very  ordinary  acquaintance  with  some  of 
them.     Upon  hi«  majesty's  happy  return,  thos^ 
gentlemen  who  were  alive  of  the  old  farmers 
(which,  aM  I  remember,  were  sir  John  Jacob, 
Sir  Job  Hjirby,  sir  Nicholas  Crispe,   and  sir 
John  Harrt«^on)  applied  themselves  to  the  king;^ 
having  lain  several  years,  and  then  remaining 
in  execotfon  in  some  prison,  and  havinir  had 
their  estates  *>old,  upon  the  prosecution  of  those 
creditors  to  whom  they  weie  bound  for  monies 
lent  to  his  niaji  sty.   As  soon  as  care  was  takeh 
for  cdftecting  the  revenue,  those  four  gentle- 
men namod  befire,  and   two  others  who  had 
served  his  majesty  verv  well,  were  appointed 
his  roMimissiiiners  for  the  collecting  the  customs 
and  duties  upon  trade;  in  which  collection  they 
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MBUooed  for  above  a  year,  or  tbereabonta; 
dofing  nriiicli  time  many  of  tfeteir  credicorSy  who 
iiad   {^^neroinl/   forbore    to  prosecute    them 
whiJst  they  were  in  prison  and  uodone,  began 
wm  to  comdnence  their  actions  aeainst  them, 
pfCMBing  they  were  then,  or  would  shortly  be 
■hie  to  satisfy  them:  Whereupon  his  majesty 
0Qoia»oded  my  lord  treaiMirer,  and  me,  with 
imae  ocber  lords,  as  I  remember,  to  Send  for 
Eboie  creditors,  and  to  declare  to  them,  that 
bis  majesty  would,  in  a  short  time,  enable  his 
fanners  to  pay  their  just  debt^,  which  he  well 
ksev  were  contracted  for  his  service ;  and  that 
be  would  take  it  very  well  from  them,  if  they 
voald  fi»r  the  present  give  no  obstruction  to 
bis  service,  by.  the  prosecution  of  those  per- 
sons at  law,  whose  time  was  solely  taken  up  in 
the  necessary  service  of  liis  majesty  :  Where- 
upon they  willingly  desisted  from  that  pro&eca- 
Don ;  and  many  of  them  6ndiag  now,  that  by 
bis  mi^esty's  favour  they  were  like  to  receive 
their  debts,  which  before  they  thought  dtspe^ 
rate,  they  firaukly  remitted  the  whol^  o^  part 
of  the  interest,  that  in  strictness  of  law  was 
still  doe  Co   them.    His  majesty,  shortly  after, 
jedipog  it  be»t  for  his  proSt  to  determine  the 
ooflectioD  by  commission,  and  to  lett  the  whole 
to  iarm,  gave  direction  to  to  tlie  lord  treasurer 
to  confer  and  treat  with  any  fit  persons  who  de- 
sired the  same.     Many  overtures  were  made 
by  several   persons,  and  some  applied  tliem- 
s^v-es  directly  to  bis  majesty :  upon  which  and 
after  a  c»#mpetent  lime  in  cunsiderine  all  chat 
was  proposed,  4he  king  appointed  a  day  when 
he  woolJ    be  attended  by  my  lord  treasurer, 
and  other  of  my  lords,  and  when  all  the  pre- 
tenders  should   likewise   be  present,  and   he 
wonM  then  and  there  declare  his  own  judg- 
■leiit:    having  first  declared  to  the  commis- 
sionen,  whereof  four  were  old  farmers  to  whom 
JO  much  money  was  due,  .that  whosoever  should 
take  the  farm,  they  should  be  obliged  to  pay 
them  their  ju^t  debt  at  such  times,  and  by  such 
proportions  as  his  service  could  bear;  but  as 
to  the  leCf iug  the  farm  itself,  .he  should  Jieither 
consider  the  debt  he  owed  them,  qorthe  sulFer- 
ings  they  had  undergone,  but  only  the  rent^they 
should  offer ;  which^  if  as  mucn  as  any  body 
ebe  would  give,  he  would   prefer  their  persons 
before  others;  but  if  any  other  fit  men  would 
ofier  more  than  they  thought  fit  to  give^  they 
shonld  be   his  farmers:  and  therefore  wbhed 
tbem  well  to  consider  what  they  would  propose 
ts  htm*     After  two  days  spent  by  his  majesty 
in  conference  with  several  pretenders  apart, 
and  finding  that  the  propositions  made  to  him 
by  the  old  farmers,  with  whom  the  other  two 
were  to  be  joined  who  hail  served  with  them  as 
commijfiiooen,  were  at  least  as  much,  if  not 
more  for   bis  profit  than  any  which  had  been 
fiw^f  by  the  rest,  he  declared  that  the  farm 
sfaoold  beleC(  to  these  who  had  been  his  commis- 
SHMiers:  "Which  was  at  that  time  understood  to 
be  so  far  from  e  good  bargain,  that .  the  two 
commisiioners  who  were  not  concerned  in  the 
debt,  otierly  refined  to  meddle  with  the 
so  grdft  a  naz  i  the  other  four  publicly 

U  VI. 


I  declaring  at  the  same  time,  that  they  would 
not  give  the  rent  but  in  contemptatiou  of  their 
debt,  which  chey  thought  they  should  sooner 
and  better  receive,  when  it  should  he  assigned 
upon  their  own  collections  than  wlien  it  should 
be  charged  upon  new- farmers;  but  neresuitori 
to  his  majesty,  that  he  would  oblige  the  other 
two  (sir  John  Wolstenholine  and  sir  John 
Shaw)  to  .be  joint  farmers  with  tbem ;  which 
his  majesty  did,  by  making  theai  a  gracious  pro- 
mise, that  if  they  should  be  losers  he  would,  re* 
pair  them;  and  thereupon  directions  were  given 
tojMr.  Attorney- General  to  prepare  a  grunt  ac» 
cordio^y ;  and  I  do  not  know  there  was  one 
dissenting  voice  from  what  his  majesty  inclined 
to  do  upon  the  whole  debate  of  that  matter,  the 
same  appearing  to  every  mau  to  be  most  just 
and  reasonable. 

The  farm  being  thus  settled,  the  old  farmers 
were  directed  to  bring  tlieir  account  to  my  lord 
treasurer;  by  which  it  should  manifestly  appear 
how  much  thejate  king  was  jusUy  and  truly  in- 
debted to  them,  and  how  tliose  debts  were  in* 
curred ;  that  so,  upon  a  just  computation  Such 
a  satisiaction  might  be  made  to  tbem,  as  wa^ 
consbtent  with  the  present  state  of  his  majesty's 
occasions.  Many  months,  if  not  a  whole  year, 
were  spent  in  the  esaminaiion  of  -those  ac* 
compts  before  the  auditors;  who,  besides  tb^ 
exceptions  they  took  for  want  of  some  forma- 
lities, in  the  proof  of  some  monies  paid,  which 
after  twenty  years  of  licence,  in.  which  all  theiii 
books  and  papers  had  been  taken »  their  houses 
plundered,  their  persons  imprisoned,  and  in 
which  so  many  persons  employed  by  the  king  to 
receiv,e,  and  by  them  to  pay  money,  were  dead, 
could  hardly  be  made  with  the  usual  exactness, 
made  bkewise  several  certificates  of  particular 
cases,  which  required  further  direction  ;  and 
the  Lord-Treasurer  would  never  take  upon  him- 
self to  give  those  directions,  only  declaring  to 
them,  which  he  had  frequently  done,  that,  io 
regard  his  majesty  was  not  strictly  bound  In 
justice  to  pay  that  debt  due  from  his  father,  but 
that  his  present  majesty's  penerous  and  royal 
disposition  had  prevailed  with  him  to  pay  that 
just  debt,  whereby  they  might  lie  preserved 
from  ruin,  in  which  he  said  he  fully  concorred 
with  his  majesty  ;  but  that  he  woold  never  ad- 
vise him,  on  the  contrary,  he  would  always  dis- 
suade his  majesty  from  paying  or  allowing  any 
interest,  though  paid  b^,  them,  which  would 
^well  the  debt  to  such  a  proportion,  that  his  ma- 
jesty could  never  undertake  the  payment  of  itr 
which  determination,  how  great  soever  their 
loss  appeared  to  be,  seemed  to  be  so  just,  at 
least  so  necessary  for  the  king,  that  tbey  wholly 
referred  it  to  his  majesty ;  and  hoping  that  it 
might  prevail  with  many  of  tbeir  creditors,  not 
to  exact  it  from  tbem,  though  the  sale  of  their 
whole  estates  had  made  satisiaction  to  others 
for  the  whole  interest  as  well  as  for  the  priiK 
clpal.  When  the  auditors  certifieate  was  ready, 
and  nil  the  doubts  and  questions,  which  did 
arise  thereupon,  vere  clearly  stateci,  his  majes- 
ty vouchsafed  again  to  he  present,  with  the 
other  LordS;  who  had  from  the  beginning 
2£ 
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tisted  in  the  exMnination  of  that  baftiaen  ;  and 
then  the  JLord-Treasarer  declarad  to  his  in»jes* 
ty,  what  he  bad  before  said  to  the  persons  con- 
cerned, that  though  he  twillingljr  approved  his 
majesty's  goodness  in  takins  op6n  himself  thnt 
great  debt,  yet  that  he  wonid  by  no  means  gire 
his  advice  or  consent  that  he  shoold  pay  or  al- 
low any  interest  for  it.  Upon  the  whole  mat* 
ter,  and  upon  -all  the  doobts  stated  to  his  ma- 
jesty, and  after  the  rejection  of  sereral  con* 
side/able  sums  of  money  demanded  by  them, 
and  for  the  payment  whereof  such  direct  proof 
was  not  made,  as  is  required  by  the  course  of 
the  Exchequer ;  though  I  think  most  persons 
who  were  present  were,  in  their  private  con- 
sciences, well  satisfied  that  those  sums  had 
beep,  in  troth,  paid,  as  was  alledged;  there  ap- 
peared to  his  majesty  to  be  justly  due  to  them 
the  sum  of  900,000/.  principal  money  for  almost 
80  years,  and  for  which  they  had  paid  so  much 
interest ;  and  his  majesty  thought  it  very  just 
and,  with  many  gracious  expressions  to  them 
of  his  purpose  and  resolution  further  to  repair 
them  as  he  should  be  able,  cave  order  to  the 
Lord -Treasurer  that  the  said  debt  of  900,000/. 
should  he  paid  to  them  in  five  years ;  that  is, 
hy  40,000/.  for  every  year  out  of  the  rent  of 
the  farm ;  and  that  all  instruments  necessary 
lor  their  satisfaction  and  security  should  be  pre- 
sently given  to  them,  whereby  they  might  be 
able  to  comply  with  their  creditors,  and  avoid 
their  importunity,  I  do  confess  myself  to  have 
been  present  at  tfiese  agitations^  and  to  have 
contributed  my  bumble  Mlvice  and  opinion  to 
tiis  majesty  that  he  should  pay  this  debt;  which 
I  thouglit  myself  oblig;ed  to  do,  as  well  at  a 
faithful  co«tt«ellor  to  bis  present  majesty,  as 
in  disciiiirgo  of  my  duty  and  obligation  to  his 
father ;  and  I  have  very  good  reason  to  believe 
that  if  that  900,000/.  be  paid  according  to  his 
majesty's  direction,  of  which  I  know  nothing, 
and  of  which  the  heirs  and  executors  of 
those  farmers  who  are  dead,  as  weH  as  the 
four  present  farmers  have  their  equal  propor- 
tions, that  the  said  persons  have  not  at  this  day 
half  the  estates  which  they  had  in  the  year 
1640y  when  they  entered  into  those  engage- 
ments for  his  nmiesty :  nor  was  there  any  6ne 
person  present  )tt  the  agitation  of  this  affair, 
who  seemed  in  the  least  degree  to  differ  in  opi- 
oi  m,  or  to  ditsuade  bis^  majesty  to  give  that 
Balisfaction  for  tha^^bt  which  be  voochsafed 
to  do. 

I  do  tik^wbe  very  willingly  confi^ss,  that  I 
have  in  the  manner  afdresaid,  and  being  called 
to  advise,  given  my  opinion  for  the  payment  of 
many  otfier  considerable  debts  incurred  by  his 
late  majesty ;  ^nd  for  which  many  persons  tif 
henonr,  who  adhered  to  him  during  the  waf, 
were  personalty  bound  for  him,  and  whose 
•states  had  been  extended,  and  their  persons 
imprisoaed  for  the  same ;  many  of  whom  were 
then  in  execation,  and  in  prison  when  his  ma- 
jeny  returned,  and  others  then  sued  in  West- 
-minster-Hall,  in  his  majesty^  own  court.  His 
late  majestf  having  granted  uider  his  great 
teal  of£n^aA4»  tostveral  persons  intrusted 


for  the  rest,  manr  of  his  Fotests,  Parks,  and  - 
other  lands,  for  their  security  and  indemniWi 
who  were  or  should  stand  boond  fiir  him,  for 
monies  which  were  then  borrowed  for,  and  ap* 

E lied  to  the  necessary  support  of  himself  and 
is  army,  and.  to  no  other  purpdae :  and  in  thai 
grant  I  was  particularly  entrusted,  as  well  l^y 
the  desire  of  the  persons  concerned,  as  1^  hia 
majesty's  command,  to  be  solicitous  for  their 
ftatisfaction  t  and  I  cannot  deny  that  I  hav# 
never  been  more  delighted,  than  when  I  hav« 
been  able  to  procure  any  satisfaction  for  those 
persons  wUo  were  so  bound  nnd  so  secured; 
nor  ever  more  troubled,  than  that  I  could  do 
no  more,  and  that  there  remained  so  many  still 
unsatisfied,  and  almost  undone  for  those  debts 
so  contracted,  of  which  number  I  believe  there 
are  still  too  many.  But  havtni^  made  these 
clear  confessions  of  what  is  truth,  and  what  I 
did  do  in  these  transactions,  I  must  as  positive* 
ly  deny,  that  ever  I  procured  or  advised  tbe 
letting  his  majesty's  customs,  or  any  other  part 
of  his  revenue ;  on  the  contrary,  that  I  used 
all  tbe  ways  1  could  to  advance  the  rents  witb- 
out  respect  of  persons ;  and  I  presume  I  wne 
never  present  at  the  letting  of  any  farm 
that  any  man  would  have  given  more  fiir^ 
than  they  did  to  whom  it  was  lett,  what 
oMSers  soever  were  made  afterwards,  when  his 
majesty  bad  contracted  himself^  and  a  grant 
wat  issued  accordingly,  under  the  ereat  scet 
of  Eiisland :  and  I  do  as  positively  deny,  thst 
ever  I  received  or  expected  the  least  sum  of 
money,  or  moaev-worth,  for  -any  lease  made 
by  his  majesty  of  bis  customs,  or  any  other  part 
of  his  revenue ;  or  for  tbe  payment  oT  any  one 
debt  made  by  his  majesty,  to  which  fae  was  or 
was  not  bound;  I  having  never  had  any  other 
motii^e  for  tbe  performance  of  thoee  offices,  bet 
the  pure  and  entire  consideration  of  his  nin(e»>- 
ty^  honour,  justice  and  profit,  and  my  own  in* 
clination  to  gratify  worthy  persons,  who  in 
justice  ought  to  be,  or  m^bt  with  justice  be^ 
gratified  and  obliged,  and  who  have  commooljr 
been  such  persons  to  whom  I  have  had  no  kind 
of  obligation. 

The  Seventh  Artide  k,  <<TbatIhavc  received 
**  great  sums  of  money  from  the  company  of 
"  Vintners,  or  some  of  them,  or  their  ngents, 
**  for  enhancing  the  prices  of  wines,  and  for 
"  freeing  them  from  the  payment  of  legal  pe* 
**  nalties  which  tliey  had  incurred." 

If  I  had  been  hi  the  least  degree  gnilty  of 
this  chai^,  it  would  very  easily  have  been 
proved,  and  the  Vintners  woiiM  very  gladly 
uavh  helped  them  in  it,  being  persons  who 
never  thought  themselves  beholden  to  me^  and 
Bfi  not  obliged  to  conceal  any  of  my  corrupt 
tions.  They  well  knew  that  I  could  never  be 
prevailed  with  to  consent  to  the  enhancing  the 
prices  of  their  wine,  and  that  I  never  had  tbe 
least  sum  of  money  from  them  in  my  lifb.  I 
remember,  at  a  time  when  his  mijestjr  bed  re- 
fused to  grant  nil  their  other  petitions,  the 
company  of  Vintners  did  complain  that  there 
were  so  many  infoimationt  agjmwit  them  pro- 
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nuuien  thej  received  was  without  groaml:  And 
whoever  considers,  that  the  first  year  after  the 
king's  Cv^ming  in  yielded  justly  nitire  profit  to 
the  Great  Seal  than  I  eier  received  in  all  the 
Years  followiog,  and  some  particular  acts  of 
bounty  in  liis  mi^esty  conferred  on  me,  with- 
out the  least  suit  of  my  own,  and  unthought  of 
by  me,  will  believe  that  my  fault  is  greater,  in 
having  no  belter  an  estate,  than  that  what  I 
have  hath  been  gotten  bv  corruption.  I  have 
none  of  lus  majesty's  lands  but  what  I  boughr, 
for  as  much  as  any  iKMly  would  pay  for  it,  ot 
those  wIk>  had  the  same  gran  tea  to  them  out 
of  his  majesty's  bounty^  and  that  grant  confirm- 
ed by  act  of  oarliament :  and,  1  presume,  it 
cannot  have  fallen  from  his  majesty's  memory, 
and  I  am  sure  is  well  known  to  sum'e  persons 
of  honour  yet  alive,  that  when  his  majesty  was 
graciously  pleased,  at  his  first  coming  over,  to 
offer  roe  some  land  which  had  never  yielded 
tlie  crown  any  thing,  I  absolutely  refused  (o  re- 
ceive it,  because  it  was  generally  thought 
to  be  of  great  value,  tfsloielieve  u  is;  and 
therefore  I  would  not  expose  myself  to  the 
env^  which  natursUy  attends  such  donations, 
havmg  in  truth  never  had  an  immoderate  appe- 
tite to  make  haste  to  be  rich ;  and  as  much  ap- 
prehended the  being  accused  of  Witchcraft  or 
Burglary,  as  of  Bribery  ami  Corruption.  In  a 
word,  1  d(\  declare,  tnnt  my  debts  being  dit- 
char^ted  fur  which  I  pay  interest,  all  my  estate 
is  not  worth,  bein^  sold,  the  money  I  have  re- 
ceived firom  his  majesty's  o»n  royal  boanty,and 
far  from  being  suitable  to  the  quality  I  yet  bold ; 
and  which  was  never  obtained  by  my  own  aow 
biiion,  as  many  persons  of  honour  yet  alive 
can  testify. 

The  Ninth  Article  is,  ''That  I  introduced  an 
**  arbitrary  government  in  his  majesty's  foreign 
<<  plantations,  and  have  caused  such  as  com* 
**  plained  thereof  before  bis  majesty  ai>d  coun- 
**  cil,  to  be  long  imprisoned  for  so  doing."* 

Though  I  cannot  possibly  comprehend  the 
full  n^eaning  of  this  article,  yet  because  I  have 
heard  of  many  discourses  rnade  of  the  authority 
I  assumed  over  the  plantations,  and  the  great  ad- 
vantage and  profit  I  have  drawn  to  inys<*if 
from  thence,  I  am  very  willing  to  take  this  oc- 
casion to  relate  all  tliat  X  know,  and  all  that 
I  have  done  with  reference  to  any  of  his  ma- 
jesty's plantations ;  declaring  in  the  first  place, 
that  at  his  majesty's  return,  and  before,  I  did 
use  all  the  endeavours  I  could  to  prepare  and 
dispose  the  king  to  a  great  esteem  of  hiti  plan- 
tations, and  to  encourage  the  inyprovement  of 
them  by  all  the  ways  which  could  reasonably 
be  proposed  to  him ;  and  I  was  confirmed  in 
this  opinion  and  desire,  as  soon  as  I  had  a 
view  of  the  entries  in  the  Custom-House,  by 
which  1  found  what  a  great  revenue  accrued  ta 
the  king  from  those  plantations,  insomuch  as 
the  receipts  from  thence  had  upon  the  matter 

*  Some  particulars  respectins  the  matter  of 
this  Article  are  to  be  found  in  Slwards's  Hist, 
oftheWestlndief. 


bj  inlbnnm  in  the  £xdieqner,  that 
cbey  must  give  over  their  trades,  and  be  likewise 
nndoae,  if  thej  were  severely  prosecuted  for 
what  vrna  past;  and  therefore  besought  his  ma- 
jesty in  counciL  that  he  vi(Ould  pardon  what 
was  past,  and  tbnt  for  the  fatnre  they  would 
CRSpeas  no  more.  Whereupon  his  majesty 
.^Momfbt  it  worthy  of  hit  mercy  to  shelter  them 
hr  the  preaeiK  from  that  prosecution;  and 
ibecenpon  oonunanded  bis  Attorney-General 
to  call  the  informers  before  him,  and  to  ap- 
point the  Vintners  to  pay  them  such  reasonable 
lewmids  for  their  pains  as  he  tbooght  fit,  and 
thereapoo  be  ahpuld  enter  a  Noli  Protequi ; 
bat  his  maiestj  charged  them  for  the  future 
not  to  run  ioto  the  same  danger:  And  as  this 
grace  froos  hif  majesty  was  not  upon  my  pro- 
aoCiouy  but  purelj  from  hb  own  bounty  and 
fsodoess,  from  which  no  pecson  there  di»- 
•naded  him,  as  I  remember, so  I  never  received 
die  least  profit  from  the  same. 

-    The  eighth  Article  is,  <*  That  I  have  in  a 

*  short  time  gained  to  myself  a  far  greater 
^  estate  than  can  be  imagined  to  be  lawfully 
'  gained  in  so  short  a  time;  and,  contrary  to 
'  my  oath,  have  procured  several  grants  under 

*  the  Great  Seal  from  his  majesty,*  to  myself 
^and  relations,  of  several  of  his  majesty's 
"  lands,  hereditaments,  and  leases,  te  the  dis- 
^  profit  of  his  majesty.*' 

I  wish  vriib  all  my  heart  that  the  truth  of 
this  article  (which  I  presume  hath  drawn  on 
ail  the   rest)  were  clearly  known  to  all  the 
verid  ;   that  they  who  in  truth  believe  that  I 
have  so  great  an  estate,  were  very  well  inform- 
ed what  it  is,  and  they  wopld  then  cle^irly  dis- 
oem  that  I  need  not  be  ashamed  of  having 
fptteo  such  an  estate,  nor  needed  to  have  any 
^eooorse  to  any  ill  arts  or  means  for  the  oIh 
.tainiog   thereof;  they  would  know  that  I  have 
been  so  for  from  procuring  several  erants  under 
the  Great  Seal  or  England  from  his  m^esty, 
to  BSTself  and  relations,  of  several  of  his  ma- 
jesty a  lands,  hereditaments,  and  leases,  to  the 
disprofit  of  his  majesty,  that  I  never  moved  his 
jnajesty  in  my  life,  for  any  one  grant  to  myself, 
or  any  of  my  relations.     If  his  majesty's  royal 
Lountj  did  dispose  him  to  confer  somewhat  of 
benefit  and  advantage  upon  an  old  servant, 
who  bad  waited   upon  his  father  and  himself 
near  SO  years  in  some  trust  and  employment ; 
I  hope  it  shall  not  be  imputed  as  a  crime  in  me 
to  receive  his  favours.    I  am  far  from  believing 
.  or  imagining  tliat  the  poor  services  I  ever  did, 
or  can  do,  were  in  any  degree  proportionable 
jKe  his  majesty's  bounty ;  yet  since  his  good- 
nets  thought  me  fit  for  it,  I  hope  many  others 
will  think  so  toe ;  at  least  as  fit  as  some  men, 
who  have  received  greater  marks  and  propor- 
i^Nis  of  ft  than  I  have  done,  and  who,  though 
Ibgr  might  serve  much  better,  had  not  served 
10  kM^    i  forbear  to  enlarge  upon  this  parti- 
cilar  chasge»  becaas^  I  conceive  that  it  is  now 
tfident  to  many  who  were  wrought  upon  by 
tkose  who  did  not  believe  it  themselves,  to 
Umk  my.tf  tate  U^.  be  v^  great,  that  the  infur> 
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rppaired  the  d(!cr«ase  and  diininotion  of  the 
customs  which  ihe  laie  troubles  had  brought 
upon  other  parts  of  trade/  from  what  it  had 
forynerly  yielded.  The  first  consideration  that 
offered  itself  before  the  king,  that  related  to  the 
plnntntions,  wni  concerning  the  Barbadoes, 
which  haviiij;  been  most  discoursed  of  since, 
nnd,  ari  I  hear,  with  some  reflections  upon  rae 
of  pariialitv  and  injus-ice,  I  shall,  in  tne  6rst 
place,  »et  down  »]1  1  knuw  in  that  nifair,  and 
now  I  came  to  spenk  in  it. 

Beoie  the  bej^inniiiir  of  the  late  troubles,  the 
kiiiu  liud  granttd  the   island  of  the  Barhadoes 
to  the  earl  of  C'ai lisle  and   his  heiis  f(5r  ever, 
upon  n  biippobitiou  that  it  hud  been  first  disco- 
vered, pOs^esved,   «nd  planted    at  his  charge  ; 
nnd   the  said  tarl  s«nt  n  governor  and  people 
thiiher,  and  enjoyed  it  to  his  denth,  and  bj  his 
ttill  settltd  it  lor  the  payment  of  his  debts, 
wl;ich  were  very  great :  the  troubles  falling  out 
in  a  shoit   time  Htier,   little  or  no   profit  had 
been  drawn  fr.jin  tiiencc  towards  the  sdtisfac- 
tiou  ot    iho.-e  debt-,  and   the  executors   and 
trustees  totally  neglected  the  takius  care  of  it, 
or  pro^pcutine  the  plantation  ;  hut  in  and  after 
the  war,  many  citizens,  merchants,  and  grntle- 
ftien,  who  were  ivilimg'  or  forced  to  withdraw 
the*nsel«es   (n  m  England,  transported   them- 
selves thitiirr.  and  there  planted,  without  ask- 
ing an\;  body's  Icnve,  or  tviihuut  being  opposed 
or  contradicted  by  xiny  body.     About  the  year 
1G47,  or  therfuhonrs,  the  late  earl  of  Carlisle, 
son  and  heir  of  the  former  earl,  lu   whom   the 
inhentrtnce   of  that   fshind   bf!on|;cd,  treated 
\^iih  the  lute  lord  Willonghby  of  Parhnm,  how 
thai  island  might  be  so  ordered,  that,  the  plan- 
tation might  be  advanced,  and  profit  mnde  by 
it,  which    would  at  last   redound  to   himself 
when  tin.  dcht should  be  paid.     The  late  king 
was  then  in  the  handaofthe  army;  aiid   with 
his  nppruhation  and  consent,  it  was  agreed  be- 
tween the  said  Earl  ai:d  the^nid  Lord,  that  a 
Icuse  biiould  be  made  by  the  earl  of  Carlisle  to 
the  itird  Willoughby,  of  all  the   profits  which 
ihould  arise  out  of  that  plantation  for  the  term 
of  twenty-one  years,  as  I  remember  ;  a  moiety 
of  the  whole,  profits  to  he  received  by  the  lord 
Willoushhy  himself,  for  his  own   use,  and  re- 
compence  of  his  cliarge  and  pains  ;  and  he  was 
likewi&c  to  receive  a  comtuis'tion  from  the  said 
«arl,  to  be  governor  of  that  and  the  rest  of  the 
Cnribbee    islands  (all    which    were    compre- 
hended in  the  Charter  granted  by  the  king  to 
the  earl  of  Carlisle),  and    that   a  commitMon 
should  likewise  be  procured  from  the  king,  or 
the  prince   of  Wales,  by  which   the  said  lord 
M' i  I  lough  by.  u  as  to  be  constituted  governor  of 
ihesaid  i-l.uids.     About  that  time  the  fleet, 
then  in  ilie  Dowho;  returned  to  their  obedience 
to  the  king,  withdrawing    themselves  •  to  the 
coast  of  Holland,  to  olftr  their  service  to  the 
prince  of  Wales,  liis  maje«*ty  that  now  is ;  the 
Jord  Wilioughby  coming  likewise   over  then  to 
him,  to  serve  him  in  any  condition  he  pleased 
to  employ  him.     I  need  not  speak  uf  the  dis- 
appointments of  that  summer,  and  the  ill  suc- 
cess of  Uiat  fleet ;  but  all  those  hopes  being 


Tanifhed,  and  there  being  do  present  employ* 
ment  for  the  lord  Wilioughby,  he  then  ioformed 
the  prince  of  what  had  passed  l^etween  the  earl 
of  Carlisle  and  him,  with  his  father's  content  ; 
which  his  highness  had  likewise  received  from 
the  king  himself,  with  much  recommendatioa 
of  the  lord  Wilioughby.  I  was  then  attending 
upon  the  "prince  in  Holland,  as'  one  of  the 
kmg's  counsel  assigned  by  him  for  that  service. 
Upon  the  understanding  of  this  whole  case,  tbe 
prince,  upon  the  unanimous  advice  of  the  coon- 
cd,  thought  fit  to  grant  such  a  commission  of 
governor  of  the  Barbadoes  and  other  islands^ 
as  he  desired  ;  and  he  liad  the  more  reason  to 
desire  it,  (notwithstanding  the  earl. of  Carlisle's 
grant  and  commission),  because  the  principal 
planters  upon  the  Barbadoes  had  been  officers 
in  the  king*«»  army,  or  of  manifest  affection  to 
him,  or  always  looked,  upon  as  of  his  party. 
Witii  this  commission  the  lord  Wilioughby  had, 
at  his  great  charge  and  eiKpence,  transported 
himself  to  the  Barbadoes,  and  was  there  re- 
ceived as  governor  ^  and  made  a  contract  with 
the  planters,  that  bo  much  should  be  paid  upon 
the  liundred  to  the  earl  of  Carlisle,  to  whom 
tbe  propriety  of  the  whole  belonged.  But 
before  this  agreement  could  be  well  executed, 
or  any  profit  drat%n  from  thence,  the  island  wa« 
reduced  to  the  service  of  the  parliament,  and 
of  Cromwell,  and  a  governor  appointed  hy 
them ;  the  lord  Wilioughby  being  sent  into 
England,  where  he  remained  till  tbe  kiog'a 
return,  nnd  had  given  unquestionable  evidence 
of  his  affection  to  the  king's  service,  for  which 
he  had  often  been  committed  lo  prison  beA>re 
and  after  CromwelPs  death. 

As  soon  as  the  king  returned,  the  lord  WiK 
loughby  (who  had  then  eight  or  nine  years  to 
come  of  his  lease  formerly  granted  to  him   by 
the    earl  of  Carlisle,  who  was  then  likewise 
living,  and  ready  to  do  any  other  act  to  the 
lord  Willougbby's  advantage)  resolved  to  return 
himself  to  the  Barbadoes,  and  desired  the  king 
to  renew  his  commission  to  him  for  the  govern^ 
ment ;  which  his  majesty  was  very  willing  to 
do,  as  to  a  person  he  esteemed^very  mnch,  and 
who  had  spent  very  much  of  his  own  fortune, 
as  is  notoriously  known,   in   that  service:  but 
the  Barbadoes  and  all  those  other  islands  were 
now  becoriie  of  another  consideration  and  value 
than  I  hey  had  been  of  before  the  troubles  ;  the 
Barbadoes  itself  was  (by  that  confluence  and 
resort    thither  as  was  mentioned   before),  so 
fully  planted,  that  there  was  no  room  for  new 
comers,  and  they  had  sent  very  many  of  their 
people  to  the  other  islands  to  plant ;  many  citK 
zens  of  London   had  raised  very  great  estates 
there,  and    every  year  had  a  great  revenue 
thence ;  and  the  kmg's  customs  from  that  one 
island  came  to  a  very  great  sum  of  money 
yearly.     All  these  men,  who  bad  entered  upon 
that  plantation  as  a  waste  place,  and  with  very 
great  charge  brought  it  to  that  perfection,  and 
with  great  trouble,  began  now  to  apprehend 
that  they  must  depend  upon  tbe  good  will  of 
ihe  earl  of  Carlisle  and  lord  Wilioughby  for  the 
enjoyment  of  their  estates  there,  which  they 


y 


425]        STATE  TRIALS,  1 5- 1 9  Charles  II.  \  663-7. --the  Earl  qfClarendm.       [426 


looked  upon  as  their  own  ;  all  these  men  joined 
together  io  an  appeal  to  the  king,  and  humbly 
pfayed  his  protection  :  and  that  they  might  not 
be  oppressed  by  those  two  Lords,  they  said, 
tfcey  were  the  king's  subjects ;  that  they  had 
iTfaired  thither  as  to  a  desolate  ploce,  and 
had  by  their  industry  obtained  a  livelihood 
tkere,  when  they  could  not  with  a  good  con- 
idcnce  stay  in  HngUnd  ;  that  if  they  mere  now 
left  to  those  Lords  to  ransom  themselves,  and 
compound  tiieir  estates,  they  must  leave  the 
cOQiitry,  and  the  plantation  would  be  destroyed, 
wbicfa  yielded  his  majesty  so  great  a  revenue  ; 
that  tbey  could  defend  themselves  by  law 
ag;ain«t  the  earl  of  Car^sle's  title,  if  his  majesty 
did  not  coQutenance  it  by  n  new  grant  of  the 
{•oremnient  to  the  lord  Willoughby;  and  there- 
fure  were  suitors  to  his  majesty  not  to  destroy 
them  by  that  countenance.  At  the  same  time, 
the  creditors  of  the  late  earl  of  Carlisle  (whose 
debts  were  to  be  satisfied  by  the  profits  of  that 
plantation,  by  the  will  and  settlement  of  the 
said  earl)  petitioned  the  king  that  they  might 
be  first  provided  for ;  their  principal  money 
doe  to  them  at  the  death  of  the  enrl  amounted 
to  no  less  than  50,000/.  of  which  they  had  never 
yet  received  one  penuy ;  and  therefore  that  the 
profits  which  should  arise  ou»ht  in  the  first 
pbce  to  be  applied  to  them,  there  having  been 
many  families  utterly  riiined  for  want  of  their 
Boney  m>  doe  to  them.  The  king  Appointed  to 
bear  all  the  several  pretences  at  tiie  council- 
board,  where  they  all  attended  with  their 
oransel  ;  and  after  his  majesty  hnd  spent  three 
or  four  days  himself  in  hearing  the  several  alle- 
gations, and  finding  new  pretences  and  difficul- 
ties every  day  to  arise  (which  shall  he  men- 
tioned anon),  his  majesty  appointed  several  of 
say  hirds  of  the  council  to  consider  of  the 
whole  matter,  and  to  confer  with  the  several 

Crties,  and  if  it  were  possible  to  make  an  end 
iween  them  by  their  own  consent;  otherwise 
to  report  ihe  several  titles  to  his  majesty,  with 
«ach  expedients  as  in  their  judgments  they 
diooght  must  likely  to  produce  a  ireneral  satis- 
faction, without  endangeriio;  the  plantation,  the 
preservation  whereof  his  majesty  took  to  heart. 
L  had  the  honour  to  be  one  of  that  committee, 
and  took  very  much  pains  in  reading  the  char- 
ters, grants,  and  leases,  and  many  other  papers 
and  dispatches  which  concerned  that  affair, 
aod  conferred  with  several  of  the  persons  in- 
terested, to  the  end  that  I  might  the  better  dis- 
cern what  could  be  done,  having  never  under- 
stood or  heard  any  thing  of  the  matter,  or  that 
cooceraed  that  plantation,  otherwise  than  what 
I  have  before  set  down  npon  the  dispatch  of 
the  lord  Willoughby  in  Holland  ;  nor  had  I 
the  least*  inclination  or  bias  to  any  party. 
Upoa  the  hearing  all  the  allegations  before  my 
loida,  the  several  pretences  and  titles  appeared 
to  us  to  be  these  ;  which  we  afterwards  re- 
ported CO  the  king. 

The  lord  Willoughby  demanded  nothing 
from  (be  king  but  bis  commission  to  be  go- 
vernor for  tiie  remainder  of  the  years  which 
kid  been  granted  to  him  by  the  earl  of  Carlisle, 


to  the  end  that  he  might  receive  one  moiety  of 
those  profits  i^hich  should  arise  to  the  earl,  aod 
which  had  been  assigned  to  him  with  the  con- 
sent and  approbation  of  the  late  king,  and  his 
majesty  that  now  is,  upon  which  he  had  un- 
dertaken that  voyage,  and  spent  so  much  of  his 
estate. 

The  earl  of  Carlisle,  while  this  .  contention 
was  depending,  died,  and  by  his  will  devised  bia 
interest  in  theBarbadoes  to  the  earl  of  Kinnoul, 
who  likewise  petitioned  the  king  for  the  pre- 
serving his  right ;  but  neither  he,  nor  the  per- 
son under  whom  he  claimed,  had  any  pretence 
till  ail  the  debts  were  satisfied,  nor  did  the 
earl  of  Kinnoul  demand  any  thing  till  then  ; 
but  believed  the  profit  would  arise  yearly  to  so 
much,  that  the  debts  would  quickly  be  satis- 
fied, and  then  the  whole  would  come  to  him. 

There  was  another  title  that  preceded  the 
earl  of  Carlisle's,  which  was  that  of  the  earl  of 
Marlborough,  who  alledged  and  proved  it  to  he 
true,  that  the  Barbadoes  and  those  adjacent 
islands  were  first  granted  by  the  king  to  his 
grandfather  the  earl  of  Marlborough,  then  lord 
High-Treasurer  of  England,  before  the  earl  of 
Carlisle  had  any  pretence  thereunto  ;  and  that 
the  Lord  Treasurer  had  afterwards  consented 
that  the  same  should  be  granted  to  the  earl  of 
Carlisle,  upon  a  full  contract,  that  he  should 
first  receive  for  ever  the  sum  of  300/.  by  the 
year  ofit  of  the  first  profits  of  thb  phtntationsi 
which  sum  of  SOO/.  had  never  yet  been  paid ; 
and  therefore  the  earl  of  Marlborough  desired, 
as  heir  to  his  grandfather,  to  have  satisfaction 
for  the  arrears,  and  that  the  growing  rent  might 
be  secured  to  him. 

The  Creditors  were  of  two  kinds :  The  first, 
and  who  bad  first  petitioned  the  king,  as  was 
said  before,  had  an  assignment  made  to  them 
by  the  executors  and  trustees  of  the  earl  of 
Carlisle  upon  bis  will,  and  who,  at  his  death^ 
owed  them  the  full  sum  of  50,000/.,  or  there- 
abouts: The  other  creditors  consisted  of  seve- 
ral tradesmen  and  artificers,  to  whom  the  said 
Earl  was  indebted  for  wares  and  goods  which 
had  been  delivered  for  his  use,  and  of-  several 
servants  for  their  arrears  of  wages;  and  all 
these  hnd,  during  the  late  troubles,  exhibited 
their  bill  in  Chancery  against  the  executors  and 
overseers  of  the  late  Earl,  and  had  obtained  a 
decree  in  that  coiKt  for  their  satisfaction,  out 
of  the  profits  of  those  plantations;  which  de- 
cree stood  confirmed  by  the  acts  of  judicial 
/proceedings ;  and  as  I  reniember  their  debts 
amounted  to  80,000/.,  or  thereabouts :  None 
of  the  creditors  in  general,  of  one  or  the  other 
sort,  had  ever  received  one  shilling  from  the 
time  that  the  Earl  had  first  assigned  it. 

The  Planters  insisted  positively,  that  the 
charter  granted  to  the  evtl  of  Carlisle  from  the 
king  was  void  in  point  of  law ;  for  which  their 
counsel  alledged  many  reasons ;  And  having 
spent  much  time  upon  that  argumentation,  they 
concluded  with  two  humble  propositions  to  Ch« 
king;  first.  That  his  majesty  would  give  them 
leave  to  prosecnte  in  his  name  in  the  Exche- 
quer, and  ac  their,  own  chai^ge,  to  repeal  that 
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grant  to  the  earl  of  Carlisle;  hy  which  they 
should  be  freed  from  the  arbitrary  power  and 
oppression  which  would  be  exercised  upon 
tbem  under  the  colour  of  that  charter,  and  his 
majesty  might  receive  a  great  Benefit  to  himself, 
by  taking  the  sovereignty  to  himself,  lo  whom 
it  justly  belonged :  And  in  that  case  they  oA> 
ferrd  in  their  own  names,  and  for  the  rett  of 
(he  pUnicrs  who  were  in  the  island,  to  consent 
to  an  imposition  of  so  much  upon  the  hundred, 
which  they  confidently  avowed  would  amount 
to  at  least  10,000/.  a  year;  out  of  which  his 
majesty's  governor  might  be  well  supported, 
and  his  majesty  dispose  of  the  overplus  as  he 
thou8;ht  fit.  Secondly,  If  his  majesty  would 
not  suffer  the  charier  to  be  repealed,  that  he 
would  leave  those  ^ho  claimed  under  the  earl 
of  Carlisle's  patent  to  their  remedy  at  law,  and 
leave  the  planters  to  their  own  defence ;  which 
they  hoped  in  justice  could  not  be  denied  to 
them,  since  they  alone  had  been  at  the  charge 
to  settle  the  plantation,  which  brought  so  great 
a  revenue  every  year  to  his  majesty,  when  the 
Earl  had  not  been  at  the  least  expence  there- 
«pon ;  and  if  his  majesty  should  not  assist  their 
pretences  with  his  royal  authority,  they  must 
all  quit  the  plantation,  which  would  be'  to  bis 
majesty's  great  damage. 

These  Ming  the  several  pretences  of  the  seve- 
ral persons,  and  nothing  being  to  be  done  by 
any  agreement  between  themselves,  tlieir  inte- 
rests heiug  so  distinct  and  inconsistent  with 
each  others,  his  majestjf  thouj^ht  fit,  in  the  first 
place,  to  refer  the  consideration  ot  the  legality 
and  validity  of  the  patent  to  his  counsel  at  law ; 
who,  upon  full  deliberatioOi  after  the  lieariug 
of  all  parties,  returned  their  opinion,  That  their 
patent  was  void,  and  that  bis  majesty  might 
take  the  same  into  his  own  power.  This  re- 
port was  BO  sooner  made  to  his  majestv,  but 
that  he  very  graciously  declared,  he  would  not 
6om  hence  receive  any  benefit  and  advantage 
to  himself,  until  all  their  pretences  had  received 
satisfaction ;  and  that  he  would  make  no  other 
use  of  avoiding  the  said  Charter,  than  to  dis- 
pose the  profits  of  the  plantation  to  those  who 
m  justice  bad  any  pM^ooe  in  law  or  eaoitv  to 
receive  the  same;  KUtfierefore.  that- tW lord 
Willoughby  should  proceed  in  his  voyage  to 
the  Barbadoes,  and  should  Yeoeive  according  to 
bis  bai^in  a  moiety  of  the  profits,  and  that 
the  other  should  be  dusposed  ot  for  the  satisfac- 
tion of  the  debts  and  other  iocumbranoes ;  in 
order  to  which,  his  majesty  appointed  the  same 
Committee  of  the  Lords  to  meet  again^  and  to 
a4iu8t  the  several  proportions. 

When  they  met,  they  had  all  the  persons 
concerned  present  with  iheril,  or  ready  to  be 
called  in  upon  any  occasion ;  and  they  all  ap- 
peared very  glad  that  the  king  bad  tuen  the 
care  and  protection  of  the  plantation  upon  him- 
self, which  was  all  the  secoriu  the  Planters 
iMd  or  could  desire ;  and  the  Lords'  first  care 
was  10  make  some  oompotatioo  of  what  might 
be  depended  upon  as  the  yearly  reveone  that 
would  arise  opon  the  impositioB  within  the 
Uaod;  fi«il  the  Planleit  coiiU  DOt  be  drawn 


to  any  particular  agreement  in  that  point,  not 
so  much  as  to  consent  to  what  should  be  im- 
posed opon  every  hundred;  but,  on  the  con* 
trary,  declared,  that  too  much  had  been  under- 
taken in  that  kind  by  one  of  their  own  number 
(Mr.  Kendale)  in  his  discourse  before  the  king 
in  the  council,  and  declared  that  the  plantation 
could  not  bear  the  impokition  he  had  men- 
tioned ;  that  whatsoever*  was  to  be  done  of  this 
nature  was  to  be  transacted  by  an  assembly  in 
the  island,  and  that  all  that  they  coold  promise 
for  themselves  was,  that  they  would  use  their 
utmost  endeavours  with  their  fiiends  in  tba 
island,  that  when  the  lord  Willoughby  should 
arrive  there,  and  call  ^  assembly,  they  should 
consent  to  as  great  an  imposition  as  the  plantsk- 
tiou  would  bear;  by  which  a  good  revenue 
would  arise  to  the  king  for  the  purposes  afore- 
Said. 

The  Creditors  had  great  reason  to  be  g)ad  of 
the  resolution  his  majesty  had  taken ;  for  though 
it  would  be  a  long  time  before  they  could  be 
fully  satisfied  out  of  a  moiety  of  the  profits, 
though  it  should  arise  to  the  highest  oompatn- 
tion ;  yet  in  time  they  should  receive  aU,  and 
should  every  year  receive  some :  Which  would 
lessen  their  debt,  and  relieve  those  who  were 
in  the  highest  necessities,  of  which  there  was  a 
great  number ;  whereas  they  had  hitherto,  ia 
so  many  years,  received  not  one  penny ;  and  it 
was  evident,  that  without  his  nM^esty's  autho- 
rity they  never  should,  since  the  planters  were 
resolved  never  to  consent  to  any  miposition,  er 
submit  to  any  autbori^  that  should  be  exer- 
cised under  the  earl  of  Carlisle's  patent  without 
a  due  course  of  law,  the  way  to  obtain  which 
would  be  very  difficult  to  hnd  out;  and  they 
understood  well  enough,  that  without  his  ma* 
jestv's  grace  and  bounty  to  them,  the  repeal,  or 
avoiding  the  earl  of  Carlisle's  patent,  would 
put  a  quick  end  to  all  their  pretences. 

The  greatest  difficulty  that  did  arise  was 
from  the  earl  of  Kinnool,  to  whom  the  last  earl 
of  Carlisle  had  devised  these  islands  by  his  will ; 
and  he  had  a  great  mind  to  go  thither  himself, 
and  uke  possession  of  his  right ;  and  his  coun- 
sel had  persuaded  him,  that  the  king's  charter 
granted  to  the  first  earl  of  Carlisle  was  good 
and  valid  in  law,  and  that  they  believed  they 
could  maintain  and  defend  it  in  any  court  if 
justice.  Then  his  own  estate  ia  Scotland  was 
so  totally  lost  bv  the  iniquity  of  the  times,  and 
by  his  father's  having  so  frankly  dechired  him- 
self for  the  king,  when  very  few  of  that  nation 
lost  any  thing  by  their  loyalty,  that  he  had  very 
little  left  to  support  himself;  and  therefore 
was  willing  to  retire  into  any  place  abroad, 
where  he  might  find  but  a  bare  subsistence : 
But  when  he  considered  again,  that  be  could 
have  no  pretence  to  any  thing  in  the  Barbadoes, 
till  after  aU  the  creditors  were  folly  satisfied,  and 
how  long  it  was  like  to  be  before  they  coold  be 
satisfied,  there  remaining  still  doe  to  tlie  credi- 
tors of  both  kiads  no  1^  than  fourscore  thou- 
sand pounds  steriing  principal  money,  ha  did 
not  believe  that  his  insisting  upon  the  patent 
would  be  worth  the  charge  and  Ward  he  most 
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iMfilab^r  Iw  p«t  to;  and  therefore,  upon  fur- 
ikcr  ddibeftttion  with  his  friends,  he  willingly 
hioiself  and  all  his  interest  to  the  kinc's 
determioationy  as  all  the  rest  of  the 
rs  and  interested  persons  had  done. 
being  thus  fully  stated  to  the  Lords^ 
cfCffy  Bian's  interest  or  pretence  clearly  ap- 
to  them,  they  considered  seriously 
themselves  what  they  might  reasonably 
to  the  several  persons,  in  order  to 
iheir  agreemeot  amongst  themselves  ;  and 
that  proring  ineffiBctual,  what  advice  they  might 
iCMonahly  sive  his  majesty.  They  were  uu- 
ankaoosly  of  opinion,  not  to  advise  his  ma- 
jesty to  cause  the  patent  to  be  called  in  ques- 
tion s  for  though  they  doubted  not,  upon  the 
upiaion  of*  bis  learned  counsel,  that  the  same 
wopid  be  adindged  void  and  illegal,  yet  they 
did  not  think  it  a  seasonable  time,  when  the 
■adoB  is  so  active  and  industrious  in  foreign 
piuitntioa8>  that  they  should  see  a  Charter  or 
iMtcot  qaeationed,  and  avoided,  afttrr  it  hid 
Mcn  so  naany  jears  allowed  and  countennnced, 
and  oiuler  Which  it  had  so  long  flourished,  and 
was  almost  grown  to  perfection  ;  and  that 
since  his  majesty  had  declared,  that  notwith- 
standing any  right  of  his  own,  all  possible  care 
should  be  taken  for  the  satisfaction  of  the  cre- 
ditors^ as  well  as  for  the  preservation  and  sup- 
port of  the  plantation,  it  would  be  equally  equi- 
table and  honourable  in  his  majesty,  not  to 
leave  the  earl  of  Kinnool  the  only  person  un- 
cionsideared,  and  bereaved  of  all  his  pretence; 
bat  that  they  would  humbly  move  his  majesty, 
that  he  would  graciously  vouchsafe  to  assign 
aone  present  maintenance  to  the  said  earl, 
whtdi  his  unhappy  condition  required,  out  of 
the  rcvemie  which  should  be  there  setded,  and 
aalil  the  debts  sliould  be  paid  :  and  that  after 
that  time  such  an  augmentation  might  be 
made  to  himias  hit  majestv  in  his  roval  boanty 
shoaUlhiok  fit ;  in  consideration  whereof  the 
catl  sboold  procure  the  patent  to  be  brouebt  in 
and  aarreodered :  which  he  promised  should 
be  done  aooordingly,  as  soon  as  the  settlement 
dhoald  be  made  of  that  proportion  which  should 
be  amigned  to  him. 

That  tlie  lord  Willoughby  should  enjoy  the 
benefit  of  his  former  contract  ^vith  tlte  earl  of 
Cariisley  aod  approved  by  his  majesty,  during 
the  remainder  of  those  years  which  are  not  yet 
expired;  that  be  should  make  what  haste  he 
could  thither,  and  call  an  Assembly,  to  the 
cad  that  such  an  imposition  might  be  agreed 
apoo  to  be  paid  to-  his  majesty  as  should  be 
masonable,  m  consideration  of  tne  great  benefit 
tbej  bad  already  and  should  still  enjoy,  in 
beiag  oontiiined  and  secured  in  their  several 
plaatations^  of  which  as  vet  they  were,  as  it 
wei^  bat  f  eaants  at  will,  having  no  other  pre- 
tmceofrjgbt  but  the  possession;  and  therefore, 
tfast  those  nMrchaDtB  aod  planters  who  had  pe- 
litioned  the  kiog,  shoidd,  according  to  their  ob- 
ligptioD  and  promne  made  by  them  to  his  ma- 
j««ty,  use  all  their  credit  with  those  in  the 
ldmd,fbat  the  impositioo  might  ariw  to  sodi 
^fn^ottian  that  theremaoe  might  aaiwer  the 


ends  proposed,  and  that  one  moiety  of  that  re» 
venue  should  be  enjoyed  by  the  lord  Willoughby 
for  his  term. 

That  the  annuity  of  500^.  a  year  should  bo 
paid  to  the  earl  of  Marlborough,  according 
to  the  original  contract  mentioned  before ;  and 
that  the  assignment  that  his  majesty  would 
likewise  be  pleased  to  make  to  the  earl  of  Kio« 
noul,  should  be  likewise  first  paid ;  and  then 
that  the  remainder  of  that  moiety  should  be 
received  to  the  use  of  the  creditors  ;  and  that 
when  the  Iprd  Willoughby's  term  should  be  e»* 
pired,  his  majesty  should  be  desired,  afler  tha 
reservation  of  so  much  as  be  should  think  fit  for 
the  support  of  his  governor,  that  all  the  re* 
mainder  might  be  continued  towards  the  crb* 
ditors,  whilst  their  just  debts  should  be  paid. 

These  particulars  appearing  reasonable  to 
the  Lords,  all  persons  concerned  were  called, 
and  the  same  communicated  to  them,  who  ap* 
peared  all  well  contented;  and  thertepon  thf 
Lords  resolved  to  present  the  same  to  his  mar 
jesty,  which  they  did  accordingly  at  the 
board,  and  his  majesty,  with  a  full  approbi^ 
tion  and  advice  of  the  whole  council,  ratified 
the  same;  whereupon  that  Order  was  made 
by  his  majesty  in  council,  which  compre- 
hends all  the  particulars  mentioned  before^ 
which  was  delivered  to  the  lord  Willoughby, 
with  hb  majesty's  express  command,  that 
he  should  see  it  punctually  and  precisely 
executed;  and  the  like  Order  was  delivered 
by  the  clerk  of  the  council  to  efwy  other 
person  mentioned  who  desired  the  same :  To 
which  Order  1  do  for  the  more  certainty  refor 
m^lf,  being  in  no  degree  confident  (having  at 
this  time  no  other  help  than  my  memory)  that 
it  is  set  down  with  that  exactness  as  it  ought 
to  be.  As  I  have  throughout  this  affair  takea 
very  great  pains  to  reduce  it  to  this  particular 
agreement,  which  at  that  time  seemed  to  ha 
mtisfactory  to  all  the  persons  concerned,  so  I  had 
not  the  least  temptation  of  particular  benefit  ta 
myself;  and  I  do  still  believe  it  to  be  very  just 
and  reasonable,  and  agreeable  to  bis  majesty's 
justice  and  goodness,  ail  circumstances  bemg 
considered ;  and  though  it  mav  be,  in  strictness 
of  law,  and  by  the  avoiding  the  grant  made  m 
the  earl  of  Carlisle,  his  majesty  mkht  have 
possessed  himself  of  the  whole  ulam^  witlioot 
any  tender  consideration  of  the  planters  or  of 
the  creditors,  I  am  not  ashamed  that  I  never 
gave  his  majesty  that  or  the  like  counsel,  an 
this  or  any  other  matter  of  the  like  nature ;  aad 
if  I  had,  I  am  confident  his  majmty  would 
have  abhorred  it,  aod  not  have  thought  the 
better  of  me  for  giving  it. 

The  other  part  of  this  Article,  That  I  hvm 
caused  such  as  complained  of  the  arbitraiy  go* 
verament{in  the  plantations  before  the  king  and 
council,  to  be  long  imprisoned  for  so  doings 
doth  refer,  I  suppose,  to  the  commitment  of 
one  Fartner ;  who  being  sent  over  a  prisoner 
by  tlie  lord  Willoughby,  in  a  ship  that  came 
finom  thence,  made  his  appearance  at  Oxfoid'y 
his  majesty  being  then  there  in  the  siekaaitfe 
time,  which  was  the  first  time'  I  ever  beard  «f 
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the  man,  or  of  the  matter ;  and  at  the  same 
time  one  of  the  Secretaries  of  State  received  a 
letter  from  the  lord  Willoughby,  which  was 
sect  by  the  same  ship,  in  which  his  lordship 
bad  seat  a  direct,  full  charge  of  Mutiny,  Sedi- 
tion, and  Treason  against  tfim ;  nnd  by  his 
letter  informed  the  Secretary  of  all  the  beha- 
Tiour  and  airriage  of  the  said  Farmer,  with  all 
the  circumstaDces  thereof;  and  that  be  had,  by 
his  seditious  practices,  prevailed  so  far  upon  a 
disaffected  partjr  in  that  island,  that  the  lord 
Willoaghby  was  obliged  in  the  inst(\iit  to  send 
him  aboard  the  ship,  without  which  he  did  ap- 
prehend a  general  revolt  in  the  itland  from  his 
majesty's  obedience  :  and  the  lord  Willoughhy 
likewise  desired  that  Farmer  migiit  not  be 
suflfered  to  return  thither  before  the  iblmd 
should  be  reduced -to  a  better  temper.  The 
j&an  was  called  in  before  the  king  and  council, 
and  the  charge  which  the  lord  Willougiiby  had 
sent  read  to  him  :  the  s^atest  part  whereof  he 
could  not  deny ;  and  m  his  discourse  upon  it 
behaved  himself  so  preremptorily  and  inso- 
lently before  the  king,  that  his  majesty  thought 
it  very  necessary  to  commit  him,  nor  did  any 
one  counsellor  then  present  appear  to  think 
othertiise  :  and  I  do  confess,  that  the  discharg- 
ing him  from  his  imprisonment  was  some  time 
afterwards  moved,  and  tliat  I  was  always 
against  his  discharge ;  being  of  opinion  that  it 
was  impossible  for  the  lord  Wiilou^hby,  or  any 
otiier  eovemor  in  any  of  the  plantations,  to  pre- 
serve nis  majesty's  right,  and  support  I  be  go- 
Terhmcnt,  if  he  sliould  be  so  far  discounte- 
nanced, that  a  man  sent  over  by  him  as  a  pri- 
soner, under  such  a  particular  and  so  heinous 
a  charge,  should  be  upon  his  appearance  here 
set  at  liberty ;  but  my  opinion  was,  that  he 
should  be  sent  back  a  prisoner  thither,  that  he 
might  be  tried  by  the  law  and  justice  of  the 
island,  and  receive  condign  punishment  for  his 
offence.  And  I  cannot  deny,  but  that  I  am 
•till  of  the  same  opinion  ;  and  if  it  be  an  error, 
it  proceeds  from  the  weakness  of  my  under- 
standing, which  is  not  in  my  power  to  reform. 

What  I  have  here  set  down,  is  all  that  occurs 
to  my  memory  with  reference  to  the  island 
of  the  Barbadoes ;  which  being  not  particu- 
larly mentioned  in  the  Article,  hut  compre- 
hended under  the  general  expression  of  his  ma- 
jesty's foreign  plantations,  I  take  myself  obli- 
ged to  give  some  answer  even  to  that  general : 
and  I  hope  it  will  not  be  imputed  as  a  crime  to 
mo,  if  I  have  taken  more  pains  than  other  men 
in  that  important  service  of  his  majesty  con- 
cerning his  foreign  plantations,  which  I  did  not 
think  was  enough  taken  to  heart;  and  if  my 
Retire  or  readiness  to  take  any  pains,  or  give 
any  assistance  to  the  advancement  of  that  ser- 
vice, did  induce  many  persons  to  apply  them- 
te^ves  to  roe  oik  those  occasions,  I  hope  it  shall 
not  be  charged  upon  me  as  over  activity,  or 
unbition  to  ingross  more  business  into  my  bands 
than  I  was  intitled  to ;  for  which  I  have  this 
•xcQte  to  make  for  myself,  that  I  faund  the 
pmns  I  took  to  be  acceptable  to  his  majesty: 
•Bd  I  wM  io  far  from  having  any  particular  de- 
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sign  or  advantage  to  myself,  that  I  do  profesa 
and  declare,  that  from  all  or  any  of  bis  ma«' 
jetty's  foreign  plantations  I  never  had  the  least 
reward,  or  the  least  present  made  to  me,  except 
thai  the  ROW  lord  VVdloughby  once^  told  roe, 
that  his  Hroiher  had  sent  over  some  pieces  of 
the  speckled  wood  which  grows  in  Surinam, 
wiih  direction,  that  if  I  liked  it,  I  might  have 
what  1  would  of  it;  whcreup<in  I  had  some 
pieces,  uhichl  thought  mig  .t  have  been  ap^ 
ptied  to  the  making  of  cabinets,  or  tho 
adorning  of  wainscot;  but  a»  th*  y  were  verj 
small,  so  the  middle  of  every  pie«.e  was  wind* 
shaken  uud  rotten,  thut  they  cuuld  not  be  ap* 
plied  to  any  considerable  use ;  and  except 
some  blocks  of  walnut  tree  which  the  governor 
of  Virginia  sent  to  me,  and  of  which  i  mude 
some  table  boards  and  fr.imes  for  chairs,  th« 
workmanship  whereof  cobt  me  much  more  titan 
the  wood  was  worth:  and  these  two  pariicu* 
lars  coijtain  ail  the  rewards  and  presents,  or 
profit,  that  ever  I  received  from  all  his  majes- 
ty's foreign  plantations,  or  any  body  to  my  use. 

The'Tenth  Article  is,  "That  I  did  rrject 
"  and  frustrate  a  proposal  and  undertaki.ig  ap* 
proved  by  his  majesty,  for  the  preservatioa 
of  Nevis  and  St.  Christophers,  and  reducing 
the  French  plantations  to  his  inaje»ty'b  obe- 
"  dience,  ufier  the  commissions  were  drawn 
'*  for  that  purpose  ;  which  was  the  occasion  of 
**  so  great  loss  and  damage  in  thq^e  parts." 

I  never  did  reject  or  frustrate  any  such  pro- 
posal or  undertaking,  never  taking  upon  me 
m  the  least  degree  to  make  a  judgment  of 
tilings  of  that  nature,  nor  wa^  evervany  such 
proposal  made  to  me  ;  but  I  do  very  %vell  re«> 
member,  that  his  majesty  himself  did  once  de^ 
liver  to  the  council  a  paper,  which  he  said  one 
of  his  servants,  Mr.  Marsh,  had  delivered  to 
him,  containing  same  propositions  for  ships 
and  men  to  be  sent  by  his  majesty  for  the  re* 
covery  of  St.  Christophers,  which  had  been 
newly   taken    by   the    French*.      Upon    the 

*  The  following  purports  to  be  the  Frencb 
king's  account  of  the  conquest  of  St.  ChrisU^ 
pher's,  See  the  Q^uvres  de  Louis  xiv,  vol.  2,  p. 
180,  Paris  ed.  of  1806. 

"  Pen  de  temps  apr^  que  la  guerre  eut  6t^ 
d^clar^e  aux  Anglais,  ne  doutaot  point  que 
dans  les  iles,  oil  mes  sujets  etoient  m61^s  avec 
cux,  on  n'en  vint  aux  derniers  actes  d'hostilit^, 
j'avois  fait  promptemcnt  embarquer  huit  cents 
hommes,  lesquels  meme  j*aivois  tir^s  des  places 
les  plus  voisines  de  la  mer,  afin  qu*ils  arrivaa- 
sent  pluiot  au  secours  de  leurs  cu>mpatriotes ; 
mais  j'appris  peu  de  temps  apr^s  que,  quelque 
diligence  qtrils  eussent  pu  faire,  mes  vopux  et 
ma  fortune  Etoient  arrives  plut6t  qu'eux  kla  de- 
fense de  ces  colonies.  U  s'^toit  rencontr€,  par 
je  ne  sais  quelle  aventure,  que  dans  Tile  de  Saint 
Christophe,  les  Franpais  et  les  Anglais  en 
mime  temps  avoient  appris  la  declaration  de 
guerre ;  mais  comme  1  ^tat  de  leurs  affaires 
6toit  fort  different  ils  avoient^ris  aussi  des  re- 
solutions tr^difi<6rente8.  Let  ^Franpais  qns 
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mdiflg  of  which  paper  and  propositioDSy  the 
■MIC  were  referred  to  die  consideration  of  the 
ftord-geoendy  one  of  the  secretaries  of  state, 
aed  to  the  Tke-chamberiain,  as  I  remember, 
irko  were  to  confer  with  Mr.  Marah,  and  such 
ethcfs  as  joined  with  him;  and  they  were  at 
the  sai^e  time  appointed  to  consider  of  ano- 
ther propoaition  delirered  in  writing  by  the 
BOW  lord  Willoogbby  and  some  merchants  of 
Lsodouy  who  were  planters  in  the  Barbadoes, 
tor  the  so'pplylug  and  better  secaring  that 
idandy  and  the  rest  of  those  Caribbee  islands; 
flod  for  the  reducing  and  recovering  any  of  them 
which  were  or  should  he  taken  by  the  enemy ; 
vpoQ  the  latter  of  which  somewhat  was  after- 
wards done:  And  if  the  other  concerning 
Nevis  and  St.  Christophers  was  rejected,  of 
which  I  know  nothing,  I  presume  it  was,  he- 
canse  it  either  appeared  uopracticable,  or  not 
with  his  migesty*s  other  a£birs. 


The  Eleventh  Article  is,  "  That  I  advised 
"  and  effected  the  sale  of  Dunkirk  to  the 
**  French  king,  being  part  of  his  majesty's  do- 
**  minions,  together  with  the  ammunition,  ar- 
**  tiilcryy  and  alt  sorts  of  stores  there,  and  for 
**  no  greiter  value  than  the  said  ammunition, 
*  artillery,,  and  stores  were  worth.'' 


nese  pouvoient  compter  plus  de  seize  cents  dans 
coote   nie,  avoient  jogi  qo*it  leur  seroit  plus 
avantagenz  d'entretcnir  la  paix  que  d'en  venir 
anx  mains  et  en  avoient  m^me  fait  faire  quel- 
qa'  oorerture  qui  fut  m^pris^  par  les  Anglais ; 
car  cettx-ci  qui  ^toient  pour  le  moins  six  mille, 
aedoutant  pas  qu'ils  ne  dossent  6tre  les  plus 
forts,  s'^toient  incontinent  r^solus  k  passer  an 
Jl  de  V6p^e  tous  les  Fran^ais  qu*ils  rencontre- 
raieoc  dans  le  pays,  et  cela  m^me  leur  avoit 
4^  command^  par  leur  vice-roi,  comme  on  le 
leoonnut  apr^  la  mlJ^e   (I'ordre   s'en  ^tant 
traav^  en  original  dans  la  poche  le  Tun  des 
morts).     Mais  cette  resolution  si  facile  4  pren- 
dre, oe  se  trouva  pas  si  facile  k  ex^cuter ;  car 
les  Fran^ais,  encourages  par  la  graodeur  du 
peril,  se  compert^rent  en  cette  occasion  avec 
tant  de  valei^  et  de  diligence,  qu'  ayant  en  un 
laeme  joor  rendu  quatre  combats  differenscontre 
diverses  troupes  des  ennemis,  j}s  les  d^firent  en 
tootes  rencontres,  et  apr^s  en  avoir  tu^  mille  des 
|dosvail'ans,se  trouvantenfin  sans  force  et  sans 
poodre,  ils  temoign^rent  n^anmoins  tant  de 
resolution  qu*ih  coiitrai^nirent  ce  qui  restoit 
d'ennemis  k  des  condition  honteuses  pour  des 
qoi  etoient  encore  trois  fois  plus  forts  que 
Les  principales  furent,  qu'ils  rendroient 
k  rinstasc  tous  les  forts  qu'ib  tenoient,  et  quMs 
sortiroieot  de  Tile  enti<^re,  ou  me  pr^teroient 
serment  de  (ideiiie.    Mais  dans  ce  choix  qui 
leer  etoit  laisse,  la  pi  apart  aima  mieux  sortir, 
et  vendant  aux  Fran^ais  leurs  biens  k  vil  prix, 
se  retira    paisiblement   dans  les    autres  ties 
voisines.     Apr^  lequel  succ^s,  les  huit  cents 
hcNnmea  dont  je  vous  a  dejsl  parie,  arrivant 
encore  poor  renfort  aux  colonies  Franpaises,  je 
ne  devois  plus  donter  que  cette  tie  ne  de-  ' 
Boeniftt  incommutablement  en  leur  possession." 

foi,  ni 


It  is  very  well  known  to  his  majesty,  and  to 
several  persons  yet  alive,  that  the  partini{  with 
Dunkirk  was  resolved  upon  before  ever  I  heard 
of  it;  and  that  the  purpose  was  therefore  con- 
cealed from  me,  because  it  was  believed  that  I 
was  not  of  that  opinion,  and  that  I  would  not 
concur  in  the  advice.  When  it  was  afterwards 
proposed  and  debated,  when  X  was  present, 
there  likewise  attending  upon  his  majesty  and 
his  royal  highness  the  late  lord  treasurer,  two^ 
secretaries  of  state,  and  some  other  of  the  lords' 
of  the  council ;  the  reasons  thatwere  given  for 
the  parting  with  it,  were,  1st,  That  the  profit 
which  did  or  could  accrue  to  the  kingdom  by 
keeping  it,  was  very  inconsiderable,  whether  in 
war  or  peace ;  that  by  sea  it  was  very  little 
useful,  it  being  no  harboar,  nor  having  place 
for  our  ships  to  ride  safe  in;  and  that  if  it 
were  in  the  hand  ef  the  enemy,  it  could  do  us 
litjde  prejudice,  because  three  or  four  ships 
mi(;ht  block  it  up,  and  keep  it  from  infesting 
their  neighbours ;  and  that  though  heretofore 
it  had  b^  a  place  of  licence  at  sea,  and  had 
much  obstructed  trade  by  their  men  of  war^ 
yet  that  proceeded  only  from  the  onskiifulness 
of  that  time,  in  applying  proper  remedies  to  it; 
which  was  manuest  by  CromweU's  blocking 
them  up,  and  restraining  them  when  he 
made  war  upon  them,  insomuch  as  all  men 
of  war  left  that  place,  and  betpok  them* 
selves  to  other  harbours ;  that  it  was  so  weak 
to  the  land  (notwithstanding  the  great  charge 
his  majesty  had  been  at  in  the  fortification^ 
which  were  not  yet  finiished,)  by  the  situation 
and  the  soil,  that  it  required  as  many  men 
within  yet  to  defend  it,  as  the  army  should  con« 
sist  of  that  besieged  it ;  otherwise,  that  it  could 
never  hold  out  and  endure  a  siege  of  two 
months,  as  ai^peared  clearly  by  its  having  been 
taken  and  retaken  so  many  times  within  the 
late  years ;  in  all  which  times  it  never  held  out 
so  long,  though  there  wa^  always  an  army  at  no 
great  distance  to  relieve  .iL  Secondly,  That 
the  charge  of  keeping  and  maintaining  it,  with- 
out any  accidents  from  the  attempt  of  an 
enemy,  did  amount  unto  above  1SO,000/.  a 
year;  which  was  a  sum  the  revenue  of  the 
crown  could  not  support^  without  leaving  many 
other  particulars  of  much  more  importance  un* 
provided  for ;  and  this  was  not  lightly  urged, 
nut  the  state  of  the  revenue,  and  the^  constant 
and  iodispensible  issues  were  at  the  same  time 
presented.  Thirdly,  It  could  not  reasonably  be 
believed^  but  that  if  Dunkirk  were  kept,  his 
majesty  would  be  shortly  involred  in  a  war 
wito  one  of  the  two  crowns^  The  Spanish  am* 
bassador  had  already  demanded  the  restitution 
of  it  in  point  of  justice,  it  having  been  taken 
from  his  master  by  the  late  usurper,  in  a  time 
when  there  was  not  only  a  peace  between  his 
majesty  and  the  kin^  of  Spain,  but  when  his 
mi||esty  resided  and  was  entertained  by  the 
catholic  king  in  Flanders  ;  and  at  the  same 
time,  both  France  and  Spain  inhibited  their 
subjects  from  paying  those  small  contributions 
to  the  garrison  at  Dunkirk,  and  endeavoured 
to  restram  the  governor  himself  from .  enjoying 
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some  privileges  which  had  been  always  enjoyed 
by  him,  from  the  time  ,thal  it  was  p^t  into 
Cromwell's  hands ;  and  it  was  then  conceived, 
that  as  it  would  be  very  hard  for  the  king  to  pre- 
serve a  neutrality  towards  both  crowns,  even 
during  the  time  of  the  war  between  them 
(which  temper  was  thought  very  necessary  fur 
his  majesty's  affairs),  so  it  would  be  much  more 
difficult  long  to  avoid  a  war  with  one  of  them 
npon  the  keeping  of  Dunkirk,  if  the  peace  that 
was  newly  made  should  remain  firm  and  un- 
shaken. Upon  these  reasons,  (the  major  part 
whereof  were  out  of  my  sphere,  and  I  could 
only  govern  myself  by  the  opinion  of  chose  who 
understood  matters  of  that  nature,  nor  could  I 
answer  any  of  the  arguments  which  have  bfee'n 
offered)  his  majesty  resolved  to  ease  himself  of 
the  burthen  of  maintaining  Dunkirk,  and  to 
part  with  it  in  such  a  manner  as  might  be  most 
for  his  advantage  and  benefit.  There  remain- 
ed then  no  other .  question,  than  into  what 
hand  to  put  it  ?  And  the  measure  of  that  was 
only  who  would  give  most  money  for  it,  there 
being  then  no  inclination  to  prefer  one  before 
linother.  It  was  enough  understood,  that  both 
crowns  would  be  very  giad  to  have  it,  and 
would  probably/  both  make  large  offers  for  it ; 
but  it  was  then  as  evident,  that  whatsoever 
France  should  contract  for,  the  kiiig  might  be 
sure  to  receive,  and  the  business  would  be 
soon  dispatched  ;  whereas,  on  the  other  hand, 
it  was  as  notorious,  and  as  evident  to  his  ma- 
jesty, and  to  nil  who  had  any  knowjedge  of  the 
court  of  Spain,  and  of  the  scarcity  ot  money 
there  and  in  Flauders,  that  how  large  offers 
soever  the  Spaniard  might  make,  they  could 
not  be  able  in  any  time  to  pay  any  consider- 
able sum  of.  money ;  and  that  there  would  be 
so  much  time  spent  in  consults  between  Ma- 
drid and  Brussels  before  it  could  be  dispatched, 
that  the  keeping  it  so  long  in  his  majesty's 
hands  would  be  an  intolerable  burthen  to  him ; 
besides  that,  it  seemed  then  probable  that  the 
Spaniard  would  shortly  declare  himself  an 
enemy,  for  besides  that  he  demanded  Dunkirk 
as  of  right,  so  he  likewise  required  the  resti- 
tution of  Tangier  and  Jamaica  upon  the  same 
reason,  and  declared,  that  without  it  there  could 
be  no  lasting  peace  between  England  and'Spain, 
and  refused  so  much  as  to  enter  upon  a  Treaty 
of  Alliance  with  the  king,  before  he  would 
promise  to  make  such  a  restitution.  There 
wanted  not  in  this  conference  and  debate  the 
consideration  of  the  States  of  the  United  Pro- 
vinces, as  persons  like  enough  to  desire  the 
possession  of  Dunkirk,  from  whence  they  had 
formerly  received  so  much  damage,  and  were 
like  enough  to  receive  more  whenever  they 
should  be  engaged  in  any  war ;  and  if  in  truth 
they  had  any  such  desire,  more  money  might 
reasonably  be  required  of  them,  and  probably 
he  obtained,  than  could  be  expected  from 
either  of  the  king^.  But  upon  the  discussion 
of  that  point,  it  did  appear  to  every  man*s 
reason  very  manifest,  that  though  they  had 
rather  that  Dunkirk  should  be  put  into  the 
hand  of  the  Spaniard  than  delivered  to  Francr, 

1 


or  than  it  should  be  detained  by  the  English, 
yet  th^  dur^t  not  receive  it  into  their  own 
possession ;  which  neither  of  the  kings  would 
have  approved  of;  and  so  it  would  have  ex- 
posed them  to  the  displeasure,  if  not  to  the 
hostility  of  both  crowns.  Upon  this  full  delibe- 
ration, his  majesty  inclined  rather  to  give  it 
up  to  France  than  tn  Spain ;  but  deferred  any 
positive  resolution  till  he  had  imparted  the 
matter  to  the  council-board,  where  the  debate 
was  again  resumed,  principally  concerning  the 
keeping  or  the  parting  with  it;  in  which  debate 
the  memory  and  mention  of  what  had  been 
done  in  the  House  of  Commons  heretofore 
upon  that  subject  was  not  omitted,  nor  the  bill 
that  they  had  sent  up  to  the  Flouse  of  Peers  for 
annexing  it  inseparably  to  the  crown  ;  but 
after  a  lont;  debate  of  the  whole  matter,  there 
was  not,  as  I  remember,  above  one  Lord  jof 
the  Council  who  oflFered  his  advice  to  his 
majesty  against  parting  with  it ;  and  the 
ground  of  that  Lord's  dissenting  was  enough 
understood  to  have  nothing  of  puMic  in  it. 
In  conclusion,  his  majesty  resolved,  for  the 
reasons  aforesaid,  to  put  it  into  the  hands  of 
France,  if  that  king  would  satisfy  his  majes- 
ty's expectation  in  tlie  money  he  would  require 
for  It. 

M.  D'Estrades  came  privately  over  to  treat 
upon  it  without  any  character;  hut  pretending 
to  make  it  his  way  for  Holland,  Whither  he 
was  designed  for  ambassador.  After  he  had 
waited  upon  the  king,  his  majesty  appoiuted 
four  or  five  of  the  Lords  of  his  Privy-Councii 
(whereof  I  was  required  to  be  one)  to  treat 
witli  Monsieur  D'Estrades  upon  the  sale  a€ 
Dunkirk;  and  at  that  our  first  conference  to- 
gether, sifter  we  had  in  vain  endeavoured  to 
persuade  him  to  make  some  offer,  we  did  de- 
mand the  bum  of  700,000/.  sterling  to  be  paid 
by  the  king  of  France  for  the  delivery  of  Dun- 
kirk and  >ilardyke  (which  is  always  understood 
to  be  ificluded  when  Dunkirk  is  mentioned)  into 
his  possession.  Which  sum  appeared  to  him  so 
stupendous,  that  he  seemed  to  think  the  treaty 
at  an  end,  and  resolved  not  to  make  any  offer 
at  all  un  the  part  of  the  king  of  France  ;  and  so 
the  conference  broke  up.  At  the  next  meeting 
he  offered  three  millions  of  livres,  which,  ac- 
cording to  the  common  account,  amounted  to 
300,000  pistoles;  which  we  as  much  under- 
valued :  So  that  any  further  conference  was 
discontinued  till  he  had  sent  an  express  or  two 
into  France,  and  till  their  return*:  and  after- 
wards, upon  our  insisting  upon  what  he  thought 
ton  much,  and  his  ofler  of  what  we  esteemed 
too  little,  the  treaty  seemed  to  be  at  an  end, 
and  he  preparing  for  his  return.  In  coociu- 
.sion  his  majesty  being  fully  as  desirous  to  part 
with  it  as  the  king  of  France  could  be  to  have 
it,  it  was  agreed  and  concluded,  rhat  upon  the 
payment  of  500,000  pistoles  in  specie  bt  Calais 
to  such  persons  as  the  king  should  appoint  to 
receive  it,  his  majesty's  garrison  of  Dunkirk 
should  be  withdrawn,  and  that  place  put  inte 
the  hands  of  the  jcing  of  France  :  Ad  which 
was  «secuted  accordingly ;  and  I  believe  was  % 
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greater  sam  of  money  than  was  ever  paid  at 
ooe  pajment  bj  any  prince  in  Chrisceiidom, 
upoQ  what  occasioD  soever.  And  that'  ail 
this  skoald  not  amount  to  a  greater  value'  than 
the  ammunition,  artilleiy,  and  stores  were 
woith,  which  were  delivered  with  it,  is  very 
ttrange,  and  cannot  be  suppose*  I  by  any  rea- 
sonable computation.  I  do  very  well  remem- 
ber, tiiat  in  the  treaty  wc  did  with  much  ear- 
nestness and  resolution  insist  upon  the  detain- 
ing and  transporting  ioio  England  the  cannon 
ami  other  artillery  and  ammunition  :  but  Mon- 
lienr  D'Estrades  would  not  consent  to  it,  it 
beiii^»  as  be  said,  necessary  for  the  defence  of 
the  place,  which  probably  might  be  attacked 
by  tbe  Spaniard  within  few  days  after  it  should 
be  deiivered  into  the  hands  of  the  French  ;  and 
Bpoo  our  inserting  that  exception  of  the  cannon 
aad  ammunition  in  our  deipand,  he  was  at  last 
induced  to  consent  to  the  payment  of  500,000 
pistoles,  %vbich  he  had  never  before  yielded 
onto  ;  and  when  his  majesty  plainly  discerned 
that  the  king  of  France  would  in  truth  give  no 
■ore,  and  bad  caused  some  estimate  to  be 
made  of  the  cannon  and  ammunition,  the  value 
whereof,  as  I  remember,  was  not  thought  to 
arise  to  more  than  20,000/.  sterling,  or  there- 
abouts^ his  majesty  resolved  to  accept  what 
was  offered,  for  which  I  have  not  heard  that 
he  hath  e^r  since  been  sorry ;  and  his  majesty 
did  at  the  same  time  resolve,  and  positively 
declare,  that,  all  the  money  which  should  be 
receiTed  for  Dunkirk,  should  be  brought  to, 
and  deposited  in  the  Tower  of  London,  and 
no  part  of  it  applied  to  any  ordinary  occasions, 
bat  to  be  preserved  for  some  pressing  accident, 
as  an  insurrection,  or  the  like,  which  was 
reasonably  enough  apprehended ;  and  I  pre- 
sume it  was  all  issued  oat  in  such  a  manner, 
aad  at  such  seasons,  as  his  majesty  found  ne- 
cessary for  his  most  important  affairs;  of  tbe 
particulars  whereof  I  can  say  nothing.  This 
IS  all  I  can  say  concerning  the  sale  of  Dunkirk, 
and  of  my  part  in  that  transaction :  To  which 
I  shall  only  add,  that  I  acted  that  part  in  it 
which  I  was  obliged  by  my  duty  to  do,  in 
obedienee  to  the  king's  commands;  and  that 
before,  or  in,  or  after  tbe  transaction,  I  never 
received  the  value  of  one  sliilling  for  reward, 
or  present,  or  any  other  consideration  relating 
to  that  affair;  and  I  bt'lie^e  the  treatment  I 
bare  received  since  ray  comini;  into  France 
is  an  unquestionable  evidence  that  that  king 
did  never  take  himself  to  be  beholden  to  me 
for  tiiat,  or  any  other  service,  as  in  truth  he 

never  was.* 

—  -  1  i_ 

*  Tlie  following  is  given  in  the  Ocuvres  de 
Loois  xiv.  (Memoires  Historiques,  Premiere 
Partie,  p.  i67,  Paris  ed.  1806.)  as  that  Kin»'s 
account  of  the  transactions  respecting  Dun- 
kirk. 

Dunkerkt  vendu  d  la  France. 

**  Uacquisitiou  de  Dunkerke  n*^toit  pas  de  si 
inuide  ^tendue,  [He  had  just  before  givt^n  the 
luitoty  of  the  acquisition  of  Lorraine.]  mais 


The  Twelfth  Article  is,  ''  Tliat  I  did  unduly 
**  cause  his  majesty's  letters  patelits  under  the 
*<  great  seal  of  England  (to  ooe  Dr.  Crowthjer) 
'*  to  be  altered,  and  the  inrollment  thereof  to 
"  be  unduly  razed.*' 

When  I  first  heard  of  this  diarge,  I  cocttd 
not  comprehend  what  the  meaning  of  it  was, 

elle  ^toit  d*une  importance  non  moindre  et 
d'une  uiilit^  plus  certaiiie.  Peu  de  personnel 
ont  su  par  quelle  suite  d'affaires  cette  place  si 
considerable  ^toit  pass6e  entre  les  mains  des 
Anglais,  durant  le  miniature  du  cardinal  Maza^ 
rin.  11  faut  pour  cela  remonter  jasqn*  ii  ma 
minority  et  auz  factions  qui  obKg^rent  deuz 
fois  ce  ministre  4  sortir  du  rovaume. 

^*  Cromwel,  ^  qui  le  g^nie,  les  occasions  et  le 
malheur'de  son  pays  avoient  inspire  des  pen- 
s^es  fort  au-dessus  de  sa  uaissance,  au  com- 
mencement simple  officier  duns  les  troupes  re- 
belles  du  parlement,  puis  general,,  puis  protect 
teur  de  la  r^publrque,  et  desirant'en  secret  la 
quality  de  roi,  qu'  il  refusoit  en  public,  eoiie  par 
le  bon  succ^  de  la  plupart  de  ses  en  (reprises, 
ne  voyoit  rien  de  si  grand,  ni  au-dedans,  ni  aa- 
debors  de  son  ile,  it  qooi.  il  ne  pensftt  pouvoir 
pretendre;  et  bien  qu'  il  ne  manquftt  pas  d'af^ 
faires  chez  lui,  il  regarda  les  troubles  de  mon 
etat  comme  un  moyen  de  mettre  le  pi^  en 
France  par  qoelque  grand  etablissement ;  ce 
qui  lui  etoit  6galement  avantageux,  soit  que  la 
puissance  royale  se  confirm&t  en  sa  personnd 
et  en  sa  famille,  soit  que  le  caprice  des  peuples 
et  la  m^me  fortune  qui  I'avoicnt  eiev6  si  haut, 
entrepnssent  de  le  renverser.  11  savoit  de 
quelle  sorte,  presque  tons  les  gouverneiirs  des 
places  et  des  provinces  traitoient  alors  avec  le 
Cardinal  Mazarin,  et  qu*  a  peine  y  ovoit-il  de 
(id elite  parmi  mes  sujets,  qo'  acbetee  ^  prix 
d*argent  ou  par  des  rec«>mpenses  d'ho!ineu)r, 
telles  que  chacun  s*avis6it  de  les  souhaiter,  II 
depSche  le  colonel  de  ses  gardes  au  comte 
d'Estrades,  gouverneur  de  Dunkerke,  il  Vet" 
horte  ^  considerer  I'etat  des  choses  poor  en 
tirer  ses  avantages  particuliers,  lui  offre  jusqu* 
k  deux  millions  payables  a  Amsterdam  ou  ii 
Venise,  s*il  veut  lui  livrer  la  place,  et  dene 
faire  jamais  de  paix  avec  la  France,  sans  obte- 
air  pour  lui  les  dignites  ei  les  etablissemens  ot^ 
il  peut  aspirer.  II  ajoute,  que  les  affaires  da 
cardinal  son  bienfaiteur,  et  qui  Tavoit  mis  dans 
ce  poste,  sont  desesperees,  n'y  ayant  pas  d'ap- 
parence  que  ce  ministre,  dont  on  avoit  mis  la 
tdte  k  prix,  puisse  par  ses  propres  forces  rere- 
nir  ni  dans  le  minist^re,  ni  dans  Tetat;  qo'il  ne 
le  soutiendra  pas  ^eul  avec  Dunkerke,  mais  pe- 
rira  avec  lui.  Si  toute  fois  il  veut  porter  son 
affection  et  la  reconnoissance  pour  lui  jo^qo*  aa 
bout,  qu'il  prenne  cette  occasion  de  le  servir 
utilement  par  la  seule  voie  peut-^tre  que  sa 
bonne  fortune  lui  ait  laiss^e  de  reste ;  qu'il  peut 
pffrir  au  cardinal,  avec  la  m^me  condition  de 
remettre  Dunkerke  aax  Anglais,  nooseolement 
les  deux  millions,  mais  ausbi  tels  secours  de 
troupes  qui  lui  seront  necessaires  pour  renti*er 
en  France;  qa'il  le  fera  par-li^  aupi^  de  lui, 
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being  most  assured  that  I  had  oever  cirnsed 
any  alteration  to  be  made  io  any  of  his  ma- 
jesty's letters  patents  under  the  great  seal,  or 
the  iuroitment  thereof  to  be  razed  ;  but  upon 

on  m^ritey  apr^s  lequel,  si  ce  ministre  est  r^ta- 
bli,  il  n'y  a  riea  qu'il-n'en  doive  esp^rer. 

«  D'£s£rades,  par  une  condoite  tr^louable, 
apr^  avoir  oblig^  Get  envoy^  k  lui  faire  ces 
propositions  dans  un  .conseil  de  guerre,  et  en- 
•uite  ^  les  signer,  le  renvoie  ^  Cromwel  avec  sa 
r^ponse:  il  se  plaint  qu^on  I'aitcru  capable 
d'une  iufid^lit^,  ni  de  rendre  cetie  place  par 
d'autres  ordres  que  les  miens;  que  tout  ce  qu'il 
peut,  est  de  me  proposer  ^  moi-mfeme  la  condi- 
lion  des  deux  miiiions,  et  en  m6me  temps  celle 
d'une  ^troite  alliance  avee  mot,  par  laquelle  1« 
Frotecteur  s'en^agea  4  rompre  sur  mer  et  sur 
terre  avec  les  Espagnols ;  h  me  fburnir  dix  inill« 
hommes  de  pi^  et  deux  mille  chevaax,  poor 
leur  faire  la'  guerre  en  Flandre ;  ^  entretenir 
oinquante  uavires  de  guerre  sur  les  cdtes,  du- 
rant  les  six  mois  de  r^t^,.et  one  escadre  de 
quinze  duraint  Thiver  pour  croiser  la  mer,  agi»- 
aaot  de  concert  suivant  les  desscina  qu'on  pour- 
Toit  former  ensemble. 

*'  Cromwel  accepta  cea  proposittiOBS  qui  me 
Ihrent  auasi-tot  envoy^es  par  d'Estrades  a  Poi- 
tiers, o^  j'^tois,  et  n'arriv^rent  que  deux  jours 
apr^  le  retour  du  Cardinal  Maiarin.  Ce  Mi- 
aistre  les  trouva  tr^^-avantageuses,  ayant  pour 
xnaxime  de  potirvoir,  il  quelque  prix  que  ce  fc^t, 
«ux  affeures  pr^ntes,  et  persuade  que  les  maux 
4  venir  trouvoient  leur  remade  dans  I'avenir 
snime. 

**  Mais-  Ifl  garde  des  sceaux  Cbftteanneuf, 
<qtt*on  avoit  6t^  oblig^  de  rappeler  durant  ces 
troubles,  Temporta  contre  lui  dans  le  conseil  et 
aupr^s  de  la  reine  ma  m^re,  et  les  fit  absolu- 
sient  rejeter.  Cromwel  ayant  re^u  cette  r^- 
ponse,  signa  le  m^me  jour  un  trait^  avec  les 
Bspagaob,  leur  fournit  dix  mille  hommes  et 
ifingtrcioq  vaisseaui  pour  le  si^ge  de  Gravelines 
el  de  Dunkerke,  qui  par  ce  moyen  fureiu 
prises  sur  moi  en  la  meme  ann^e,  I'une  ii  la  fin. 
(ie  Mai,  I'autre  au  22^Septembre*  mats  au  prp- 
^  ^  des  Espagnols  seulement. 
•  ''  Cependant  mon  autorit^  s'^tant  affermie 
<dans  le  royaume,  ct  les  factions  qu'ils  y  fomen- 
loient  etant  absolument  di&sip^esy  ils  wrent  r4- 
daits  quelque  temps  aprbs  k  ne  pouvoir  soutenir 
-que  difiicilement  I  eflbrt  de  mes  annes  en  ]{Jan^ 
dre.  Cromwel,  qui  ne  s'^toit  li^  avec  eux  que 
pour  cette  entreprise  particuli^re,  et  qui  avoit 
toujours  augment^  depuis  en  pouvoir  et  en  con- 
aid^tioQ  dans  toute  PEurope,  se  Voyoit  ^le- 
snent  rechercb^  de  leur  cot^  et  du  mien ;  lis  le 
TCgard^rent  comme  Tunique  ressource  k  leura 
affaires  de  Flandre,  et  moi  comme  Tnnique  ob- 
eiiicle  k  lears  progr^  en  un  temps  od  je  voyots 
la  conqudte  emigre  de  ces  provinces  presque 
4)ertaine,  si  on  ne  m'accordoit  tout  ce  qoeje 
pouvois  «ouhalter  pour  la  paix.  Lui,  qui  n  avoit 
paa  ottblti6  son  premier  dessein  de  s'acqudrir  un 

*  (16520  Henaolt  dit  le  Id.  C'est  la  data 
mAi^tiU  par  d' Avrisii^  at  la  w^duibkr 


csquiry  I  was  informed,  that  Dr.  Crowther, " 
who  was  chaplain  to  his  royal  highness  the 
duke  of  York,  and  had  attended  upon  kis  per- 
son during  the  whole  time  that  his  htghnesa 

poste  considerable  au-de^^  de  la  mer,  ue  vou- 
lant  se  di^terminer  qu*d  cette  condition,  propo* 
soit  en  m&me  temps  aux  Espagnok  de  se  join* 
•dre  ^  eux  dans  cette  guerre,  d'assi^cr  Calaia 
qui  lui  demeureroit,  ce  qu'ils  ^toieat  ptki  d'ao- 
cepter  avec  joie,  et  ^  moi  d'assi^ger  bunkerka 
et  de  le  lui  remettre. 

'*  Le  Cardinal  Mazarin,  k  q'li  cette  ouverture 
n'^toit  pas  nouvelle,  et  qui  I'avoit  approuv^c 
autrefois,  lors  m^me  que  Dunkerke*  itoit  au 
pouvoir  des  Fran9ais,  s'en  trouva  sans  donte 
moins  6ioipii.  £t  bien  que  j'y  eosse  beaucoap 
du  repugnance,  je  m'y  rendis  enfin,  non-seale* 
ment  par  le  cas  que  je  faisais  de  ses  conseils, 
mais  aussi  par  les  avantagcs  essentials  que  j'y 
trouvois  pour  la  guerre  de  Flandjre,  et  par  la  n^ 
cessii^de  choisir  de  deux  maux  le  moradre;  n« 
voyant  pas  de  comparaisoo,  puisqu'il  falloit  n4-i 
cessairement  voir  les  Anglais  en  France,  entre 
les  y  voir  mes  ennemis  ou  mes  amis,  ni  entre  4 
m'exposer  k  perdre  Calais  que  j'avois,  ou  leur 
prometcre  Dunkerke  que  je  n'avois  pas  encore. 

**  Ce  fut  done  par  cet  accommodemeBCy 
qn*apr^  avoir  repris  Dunkerke,  je  le  leur  remis 
entre  ies  mains,  et  il  ne  faat  point  douter  que 
leur  union  avec  moi,  ne  Rkt  comme  ie  dernier 
coup  qui  mit  TEspagne  hors  d*^tat  de  se  d^ 
fendre,  et  qui  produisit  une  paix  si  glorieuse  eC 
si  avantageuse  pour  moi. 

**  J'avoue  pourtant  que  oette  place  au  pou- 
voir des  Anglais,  m'inquietoit  beaucoup.  11  me 
sembloit  que  la  religion  catholique  y  ^toit  int^- 
ress^e.  Je  roe  souvenois  qu'ils  ^teieot  les  an* 
ciens  et  irr^conciliables  ennemis  de  la  France, 
dont  elle  ne  s'etoit  sauv^e  autrefois  que  par  an 
miracle ;  que  leur  premier  etablissement  ett 
Normandie  nous  avoit  coClte  cent  ans  de  guerre, 
et  le  second  en  Guienne  trois  cents  ans,  du*"^ 
rant  lesquels  la  guerre  se  faisoit  toujours  au  mi- 
lieu du  royaume  k  nos  d^pens ;  de  sorte  qu'oii 
s'estinioit  heureux,  quand  ou  pouvoit  faire  la 
paix,  et  renvoyer  les  Anglais  chez  eux  avec  de 
grosses  somnies  d'ai^ent  pour  lea  frais  qu'ib 
avOient  faits ;  ce  qu'ils  regardoient  comme  un 
revenu  ou  un  tribut  ordinaire.  Je  n*ignoroit 
pas  que  les  temps  ^toient  fort  changes,  maia 
puree  qu'ils  pouvoient  encore  changer  d'une 
autre  lorte,  j'^tois  blesse  de  cette  seute  pens^e, 
que  mes  successeurs  les  plus  eioignes  me  pqa- 
sent  reprocher  quelque  jour,  d'avoir  donne  liev 
k  de  si  grands  maux,  s'iU  pouvoient  jamais  t 
retomber;  et  sans  passer  m^me  il  ces  extremi- 
t^s  sans  aller  si  loin  dans  le  pass^  ou  dans  Tave- 
nir,  je  savois  combien  la  seule  ville  de  Calaia 
qui  leur  etoit  demeuree  la  demiere,  avoit,  codt6 
de  somj^s  immenses  aux  Frau^ais,  par  les  r»» 
vages  ordinaires  de  la  garnison,  ou  par  les  de- 
scentes  qu'elle  avoit  facilities ;  ce  poste  ni  pas 
un  autre  dans  mon  royaume,  ne  pouvant  d'ail- 
leunt  ^tre  i  eux  sans  6tre  en  m#me  temps  un 
aiyle  ouvert  aux  muiins,  et  sans  fburnir  k  cette 

»itk»  de.  iBttUigeaoo  duf  «D«it  te  io/u>»v 
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pretentatioii,  according  to  coune,  pasMd  under 
the  great  seal  of  Ei^and;  that  when  be 
< brought  his  action  apoit  the  presentation 
against  the  intruder,  who  refused  to  give  him 

il  en  traiter,  il  aimeroit  mienx  que  ce  (Qt  avec 
moi  qn'avec  eux. 

^  Ainsi  commecpa  eette  n^ociation  dont 
j'eus  une  extreme  joie,  et  bien  quesa  demande 
fftt  de  cinq  millions,  somme  sans  dootetr^s-con* 
sid^rable,  qu^l  failoit  m^me  payer  fort  promp- 
tement,  je  ne  trouvai  pas  k  propot  de  le  laisser 
refroidir  R^ilessus ;  le  boo  ^tat  ot^  com* 
meucoieiit  d'etre  mes  fioances,  me  permertanc 
pour  une  chose  aussi  tmportaote  que  celle-ti» 
nou  seulemcnt  ces  efforts,  mais  de  plus  grands. 
La  conclusion  du  trait^  so  fit  touterois  k  qn^tre 
millions  payables  en  trois  ans,  tant  pour  la 
place  que  pour  toures  les  munitions  de  gueme, 
canons,  pierres,  briques  et  bois.  Je  gagnai 
mdrne  sur  ce  march^  cinq  cent  mille  livres,  sans 
^e  les  Anglais  s*en  apperp ussent.  Car  qe 
pouvant  s'imaginer,  qu'en  T^tat  od  on  sroit  va 
mes  affaires  peu  de  temps  euparavant,  j'eusser 
moyen  de  leur  fournir  prompteiueot  cette 
grande  somme  corome  ils  le  de&iroienr,  ils  ao* 
ceptSrent  atec  joie  I'offre  que  Irar  fit  un  ban« 
quier,  de  la  payer  en  argent  comptant,  moyen- 
nant  cette  remise  de  cinq  cent  mille  livres; 
mais  le  banquier  ^toit  un  homme  interposd  par 
moif  qui  faisaut  le  paiement  de  mes  propres  de* 
niera.  ne  profitott  point  de  la  remise. 

**  La  consequence  de  cette  acquisition  me 
donna  une  inquietude  conttnuelle,  jusqu*4  ce 
que  toot  fdt  achev^,  et  ce  n'^toit  pas  sans  rai- 
9on ;  carVafiaire  au  commencement  tr^s  secti^te^ 
ayant  ^t^  event^e  peu  a  peu,  la  viUe  de  Lon- 
dres  qui  en  fut  infurmee,  d^nuta  ses  principaut 
maeistrats^  le  maire  et  les  aiaeiraans,  pour  offrir 
au  lloi  toutes  les  sommes  qu*]!  voudroiL  ^  con- 
dition de  ue  point  aligner  Dunkerke.  De  deui 
conrriers  que  d'Estrade  m'svoit  d^p^ch^s  par 
deux  divers  cbemins,  ftvec  dens  copies  du  trait^ 
pour  le  ratifier,  Tno  fut  arr^t^  snr  le  cfaemin  de 
Calais  par  les  Ordres  du  roi  d'Andeterre,  Ilautre 
etant  d6jk  pass^  en  France  par  Iheppe ;  et  ce 
Koi  k  qui  d'Estrades  repr6sentoit  en  mtoe 
lemps,  qu*!!  ne  s'agissuit  plus  de  Dunkerke^ 
mais  de  rompre  pour  jamais  avec  moi,  si  on  ne 
me  tenoit  panile^  quelque  complaisance  qu*if 
fUt  oblige  d^avoir  pour  eux,  leur  fit  approuvec 
enfin  comine  une  chose  dej^  faice  et  sans  re- 
made, ce  qu'ils  avoient  r^solu  d'empgcher.*^—* 
Ocuvres  de  Louis  xiv,  vol.  1,  pf  167. 

Then  follow  some  reflections  which  the  klnf^ 
makes  for  the  benefit  of  his  son  the  Dauphia 
upon  tlie  acquisition  of  Lorraine  and  the  reco* 
very  of  Dunkirk. 

Respecting  the  Sale  of  Dunkirk,  lord  Claren- 
don thus  expresses  himself  in  the  Continuation, 
of  1)19  Life,  p.  201. 

*'  At  or  about  this  time  there  was  a  transac- 
tion of  great  importance,  which  at  the  time.  was. 
not  popuFar  nor  indeed  understood,  and  after- 
wards was  objected  against  the  Chancel  for  ill 
his  misfortunes,  as  a  principal  argument  of  his 
infidelity  and  corruption ;   whicn  was  the  sale 


Mbefottfl  the  teas^  apen  his  mejeicy's  retura 
into  Knghad,  had  obtained  from  the  kins;  his 
royal  preseiitatioo  to  the  parsonage  of  Tred* 
diigtioa  ia  the  county  of  Worcester;    which 

-■  ■— ^—  III!  !■    ■■■  I  »■■■         — — i^*»» 

ioMout  paraii  ceox  qo'un  int^r^t  commun  de 
fdigioo  lioic  naturellement  avec  eUe. 

"  Peot-tee  qu'en  donnant  Dunkerke,  jen'a- 
vois  pcNnt  crop  achete  la  paix  des  Pyrenees  et 
les  aventages  qu'elle  m'apportoit,  mais  apr^ 
oeia  iJ  cat  certain  que  je  ne  ponvois  trop  dooner 
poor  racheter  Dunkerke ;  ce  ijue  j'avois  bien 
ftelu  <ft»-iors^  mab  qui  ^  la  Y€nt€,  etoit  difBcile 
^csp^rer. 

*^  Cependant,  connne  poor  veair  k  bout  des 
•hoses  le  premier  pas  esc  de  les  cruire  possibles ; 
As  Paanee  1661,  renvoyant 'd^Estrades  en 
Aagleteiie,  je  le  chargeai  tres-expressement 
#^adier  avec  soin  tout  se  qui  pourroit  servir^ 
eedesaein,  et  d*en  faire  soil  application  princi- 
pale. 

**  Le  roi  d'Angleterre,  nouvellement  reeabli, 
aaciit  lu  extreme  besein  d'argent  pour  se  main- 
teair.  Je  savois  que  par  I'^tat  de  son  revenu 
ct  de  aa  d^pense,  d  demeuroit  toujoufs  en  ar^ 
iftre  de  deux  ou  trois  millions  par  an,  et  c^est 
k  d^faot  essentiel  de  cette  monarchic,  que  le 
priooe  n*y  sauroit  faire  de  levies  extraordinaires 
sans  le  parlement,  ni  tenir  le  parlement  assem- 
U6y  sans  diminuer  d'autant  de  son  autorite  qui 
CB  demeore  quelquefois  accabiee,  comme  Tex- 
SBsple  du  roi  precedent  Pavoit  assez  fait  voir. 
.  **  Le  Chancelier  Hyde  avoit  toujoors  6i6  as- 
ses favorable^  la  France;  it  sentoit  alors  dimi- 
vaer  son  credit  dans  Tesprit  du  roi,  quoiqu'on 
De  ^en  apper^ut  point  encore,  et  voyoit  dans 
I'eCat  ane  puissant  ecabale  qui  lui  etoit  oppos^e; 
ce  qai  I'obligeoit  d*autant  plus  ft  se  faire  des 
amb  et  protecteurs  au  dehors :  toutes  ces  rai- 
soDS  ensemble  le  disposoient  ft  me  f&ire  plaisir, 
qaaod  mes  interSts  pourroient  s*accorder  avec 
ceaz  du  Roi  son  mmtre. 

^  D*Estrades  executant  mes  ordres^  et  se  ser- 
vant adroitement  de  Tacc^s  hbre  et  familier 
qju'il  avoit  depub  long- temps  aupr^s  de  ce 
prince,  n'eut  pas  de  peine  dan^  les  conversa- 
cfcMB  ordinaires  ft  le  faire  tomber  sur  Dunkerke. 
Le  Roi  qui  disoit  alors  qu*il  en  vooloit  faire  sa 
place  d'armes,  I'entret^noit  volontiers  de  ce 
dessein,  Gomme  tin  homme  qui  pourroit  fui  don- 
ner  des  lumi^res  utiles,  en  ayant  6t6  long-temps 
pMvemeur.  POur  lui,  approuvant  tout,  il  fai- 
soit  seulement  remarquer  quelques  incommo- 
dit^s  dans  la  situation  des  lieox,  et  sur-tout  la 
Ipaode  d^pense  dont  cette  place  avoit  besoin 
neoessairement  pour  I'entretenir  et  la  garder, 
JQsque-lft  que  le. cardinal  Mazaiin  qui  la  con- 
noissoic  par  I'experrence  du  passe,  avoit  doute 
pfosieurs  fob,  s'il  eftt  ete  avantageux  ft  la  France 
de  la  conserver  ouand  etle  Tanroit  pu.  Le  Roi 
repondoit,  ^u'il  fui  seroit  fort  aise  quand  il  vou- 
droit  se  delivrer  de  cette  depense,  les  Espagnols 
Isi  offirant  alors  m6me  de  grandes  sommes,  s*il 
voolait  lear  vendre  Dunkerke.  D'Estrades  lui 
conaeilloit  toojours  d'accepter  leurs  ofTres, 
josqo^  oe  que  le  Roi,  plus  presse  que  nous  ne 
leuBoo^  lint  dv  lui-mdme  a  dire  que  s'xl  avoit 
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possestioiii  and  tl^  record  was  carried  down 
to  the  assizes  in  the  country,  when  the  doc- 
tor's counsel  was  to  open  his  title,  and  there- 
upon was  to  produce  the  kiog'b  presentation, 
tbej  found,  upon  perusal  thereof,  that  either 

of  Dunkirk :  The  whole  proceeding  whereof 
ahall  be  plainly  and  exactly  related  from  the 
beginning  to  the  end  thereof. 

**  The  charge  and  expence  tlie  crown  was  at; 
the  pay  of  the  land  forces  and  garrisons;  the 
great  neets  set  out  to  sea  for  the  reduction  cf 
the  Turkish  pirates  of  Algiers  and  Tunis,  and 
for  guarding  the  narrow  seas,  and  security  of 
the  merchants ;  the  constant  yearly  charge  of 
the  garrison  of  Dunkirk,  of  that  at  Tangier, 
and  the  vast  expence  of  building  a  mole  there, 
for  which  there  Auras  an  estabiishroent,  together 
with  the  garrisons  at  Bombay  and  in  Jamaica, 
(hone  of  which  had  been  known  to  the  crown 
in  former  times) ;  and  the  Lord  Treasurer's  fre- 
quent representation  of  all  this  to  the  king,  a%. 
to  prodigious  an  expence  as  could  never  be  sup- 
ported ;  had  put  his  majesty  to  frequent  con- 
sultations how  he  might  lessen  and  save  any 
part  of  it.  But  no  expedient  could  be  resolved 
upon.  The  lord  treasurer,  who  was  most  trou- 
bled  when  money  was  wanted,  had  many  secret 
conferences  with  the  general  and  with  the  best 
seaTraen,  of  the  benefit  that  accrued  to  the 
crown  by  keeping  of  Dunkirk;  the  constant 
charge  and  expence  whereof  amounted  to  above 
120,000/.  yearly :  and  he  found  by  them  that  it 
was  a  place  of  little  importance.  It  is  true 
that  he  bad  conferred  of  it  with  the  chancellor^ 
with  whom  he  held  a  fast  friendship;  but  found 
him  so  averse  from  it,  that  he  resolved  to  speak 
with  him  no  more,  till  the  king  had  taken  some 
resolution.  And  to  that  purpose  he  persuaded 
the  eeneral.  to  go  with  him  to  the  king  and  to 
the  duke  of  York,  telling  them  both,  <  that  the 
'  chancellor  roust  know  notliing  of  it:'  and  after 
several  debates  the  king  thought  it  so  counsell* 
able  a  thing,  that  he  resolved  to  have  it  debated 
before  that  committee  which  he  trusted  in  his 
most  secret  aifairs  ;  and  the  chancellor  being 
then  lame  of  the  gout,  he  commanded  that  all 
those  lords  should  attend  him  at  bis  house.  Be- 
side his  majesty  himself  and  the  duke  of  York, 
there  appeared  the  lord  treasurer,  the  general, 
the  earl  of  Sandwich,  the  vice-cliamberlain  sir 
George  Carteret,  who  had  been  a  great  com- 
mander at  sea,  and  the  two  secretaries  of  state. 
When  the  king  entered  the  room  with  the  lord 
treasurer,  he  desired  his  majesty,  smiling, '  That 
'  he  would  take  the  chancellor's  staff  from  him, 

*  otherwise  he  would  break  his  head.'  When 
they  were  all  sat,  the  king  told  him,  '  They 
'  were  all  come  to  debate  an  affair  that  he 
'  knew  he  was  against,  which  was  the  parting 
'  with  Dunkirk;  but  he  did  believe,  when  he 
'  bad  heard  all  that  was  said  for  it  and  against 

*  it,  he  would  change  his  mind,  as  he  himself 

*  had  done.'  And  so  the  debate  was  entered 
iQto  in  this  method,  after  enough  was  said  of 
the  streights  the  crown  was  in,  and  what  the 
yearly  expence  was. 


by  misinformation,  or  negligence  of  the  clerk ^ 
instead  of  the  county  of  Worcester,  where  the 
rectory  was,  the  county  of  Warwick  was  in- 
serted ;  upon  which  mistake,  the  doctor  was 
necessitated  to  be  nonsuited :  and   thereupon 

•  —  -  -  - .    — 

*'  (1.)  '  That  the  profit  which  did  or  could 
'  accrue  to  the  kingdom  by   the  keeping  of 

*  Dunkirk  was  very  inconsiderable,  whether  ia 
'  war  or  peace.    That  by  sea  it  was  very  little 

*  useful,  4t  being  no  harbour,  nur  having  place 
'  for  the  king's  ships  to  ride  in  with  safety ;  and 

*  that  if  it  were  in  the  hand  of  an  enemy,  ic 
'  could  do  us  little  prejudice,  because  three  6r. 
'  four  ships  might  block  it  up,  and  keep  it  from 
'  infesting  its  neiglibours :  And  that  though 
'  heretofore  it  had  been  a  place  of  license  at 
'  sea,  and  had  much  obstructed  trade  by  their 

*  men  of  war,  yet  that  proceeded  only  from  the 

*  unskilfulness  of  that  time  in  applying  proper 
'  remedies  to  it;  which  was  manifest  by  Crom- 
'  weirs  blocking  them  up,  and  restraining  them 
'  when  he  made  war  upon  them,  insomuch  as 
'  all  the  men  of  war  left  that  place,  and  betook 
'  themselves  to  other  harbours.  That  it  was  so 
'  weak  to  the  land  (notwithstanding  the  great 
'  charge  his  majesty  had  been  at  in  the  furtifi- 

*  cations,  which  were  not  yet  finished)  by  the 
'  situation  and  the  soil,  that  it  required  as  many 
'  men  within  to  defend  it,  as  the  army  should 
'  consist  of  that  besieged  it ;  otherwise  that  it 
'  could  never  hold  out  and  endure  a  siege  of 
'  two  months :  as  it  appeared  clearly  by  its 
'  having  been  taken  and  retaken  so  many  timet 
'  within  I  he  late  years,  in  all  which  times  it 

*  never  held  out  so  long,  though  there  was  al- 
'  ways  an  army  at  no  great  distance  to  relieve  it.' 

'*  (2.)  <  That  the  charge  of  keeping  and  main* 
'  taining  it,  without  any  accidents  from  the  at- 

*  tempt  of  an  enemy,  did  amount  no  to  above 
'  120,000/.  by  the  year,  which  was  a  sum  the  re- 
^  venue  of  the  crown  could  not  supply,  without 

*  leaving  many  other  particulars  or  much  more 
'  importance  unprovided  for.'  And  this  was  not 
lightly  or  cursorily  urged ;  but  the  state  of  the 
revenue,  and  the  constant  and  indispensible  is- 
sues, were  at  the  same  time  preseuted  and  care- 
fully examined. 

'*  (3.)  <  It  could  not  reasonably  be  believed^ 
'  but  that  if  Dunkirk  was  kept,  his  majesty 
'  Would  be  shortly  involved  in  a  war  with  one  or 

*  the  two  crowns.  The  Spanish  ambassador 
'  had  already  demanded  restitution  of  it  in  point 

*  of  justice,  it  having  been 'taken  from  his  mas- 
'  ter  by  the  late  usurper,  in  a  time  when  there 
'  was  not  only  a  peace  between  his  majesty  and 
^  the  king  of  Spain,  but  when  his  majesty  re- 
'  sided,  and  was  entertained  by  the  Catholic 
'  king,  in  Flanders :    And  at  this  time  both 

*  France  and  Spain  inhibited  their  subjects 
'  from  paying  those  small  contributions  to  the 
'  garrison  at  Dunkirk^  and  endeavoured  to.re- 

*  strain  the  governor  himself  from  enjoving 
'  some  privileges,  which  had  been  alvays  eojoy- 
'  ed  by  him  from'  the  time  that  it  had  been  put 
'  into  Cromwell's  hands.'  And  it  was  upon  this 
and  many  oth^r  reasons  tbea  coacdived,  *  that 
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be  forthwith  made  a  journey  to  London,  to  ad- 
vise with  his  coansel,  andtbe  most  experienced 
derksy  bow  to  recover  the  misfortune  that  had 
bc&Uea  hiniy  and  that  his  majesty's  right  might, 

'  as  it  would  be  very  hard  for  the  king  to  pre- 

*  serre  a  neutrality  towards  both  crowns,  even 

*  daring  the  time  of  the  war  between  them' 
(which  temper  was  thought  very  necessary  for 
his  inajesiy^s  affairs) ;    *  so  it  would  be  much 

*  more  difficult  long  to  avoid  a  war  with  one  of 
'  tbem  upon  the  keeping  Dunkirk,  if  the  peace 

*  that  was  newly  made  should  remain  firm  and 
'  unshaken.' 

•«  Upon  these  reasons,  urged  and  agreed  upon 
by  those  who  could  ilot  but  be  thought  very 
competent  judges,  in  respect  of  their  several 
professions  and  great  experience,  the  king  re- 
solved to  ease  himself  of  the  insupportable  bur- 
den of  maintaining  Dunkirk,  and  to  part  with 
it  in  such  a  manner  as  mighc   be  most  for  his 
advantage  and  benefit.    There  remained  then 
BO  other  question,  than  into  what  hand  to  put 
it:    and.  the    measure  of  that  was  only  who 
would  give   most  money  for  it,  there  being  no 
inclination  to  prefer  one  before  another.    It 
was    enough    understood,   that    both  crowns 
«onl«l  be  very  giad  to  have  it,  and  would  pro- 
bubly  both  make  large  offers  for  it.     But  it  «vas 
then  &s  evident,  that  whatsoever  Frnnce  should 
contract  for,  the  king  would  be  sure  to  receive, 
and   the  business  would  be  soon  dispatched  : 
whereas  on  the  other  hand  it  was  as   notorious 
and  evident  to  his  majesty,  and  to  all  who  had 
any  knowledge  of  the  court  of  Spain,  and  of  the 
scarcity  of  money  there  and  in  Flanders ;  that 
bow   lan^e  otifers  soever   the  Spaniard   might 
make,  they  could  not   be  able  in  any  time  to 
pay  any  considerable  sum  of  money;  and  that 
there  would  be  so  much  time  spent  in  consult 
between  Madrid  and  Brussels  before  it  could 
be  dispatched,  that  the  keeping  it  so  long  in  his 
majesty's  hands  would  in  the  expense  disap- 
point him  of  a  good  part  of  the  end  in  parting 
with  it.     Besides  that   it  seemed  at  ihat  time 
probable,  that  the  Spaniard  would  shortly  de- 
clare himself  an  enemy ;    for   besides  that  he 
demanded  Dunkirk  as  of  right,  so  he  likewise 
required  the  restitution  of  Tangier  and  Jamaica 
■pon  the  same  reason,  and  declared  **  that 
wit  hoot  it  there  could  be  no  lasting  peace  be- 
tween £ngland  and  Spain,''    and  refused   so 
nuchas   to  enter  upun  a  Treoty  of  Alliance 
^iih  the  king,  before  he  should  promise  to  make 
tocb  a  restitution. 

**  There  wanted  not  in  this  conference  and 
debate  the  consideration  of  the  States  of  the 
Vnited  Provinces,  as  persons  like  enough  to 
desire  the  possession  of  Djinkirk,  from  whence 
tbev  bad  formerly  received  so  much  darnage, 
Md  were  like  enough  to  reccjve  more  whenever 
ibey  should  be  engaged  in  any  war  :  and  i(  in 
trodb  thej  should  have  any  such  desire,  more 
money  might  be  reasonably  required  and  pro- 
bably be  obtained  from  ttiem,  than  could  he 
expected  from  either  of  the  kings.  But  upon 
tbe  diflcuBtion  of  that  point,  it  did  appear  to 


not  be  destroyed  by  such   an  oversight  in  the 
clerk ;  and  it  seems  he  was  by  th^m  advised, 
as  tfie  usual  way  in  cases  of  that  i^ature,  to  . 
petition  tbe  king,  that  in   his  majesty's  pre- 

every  man's  reason  very  manifest,  that  though 
they  had  rather  that  Dunkirk  should  be  put 
into  the  hands  of^the  Spaniard  than  delivered 
to  France,  or  than  it  should  be  detained  by  the 
English;  yet  they  durst  not  receive  it  into  their 
own  possession,  whichneither  of  the  two  crowns 
would  have  approval  of,. and  so  it  would  have 
exposed  them  to  the  displ^sure  if  not  to  the 
hostility  of  both  the  kings. 

"  Upon  this  full  deliberation,  his  majesty  in- 
clined rather  to  give  it  up  to  France  thao  to 
Spain ;  but  deferred  any  positive  resolution « 
till  he  had  imparted  the  whole  matter  to  the 
council-board,  where  the  debate  was  again  re- 
sumed, principally,  *  whether  it  were  more 
'  counsellable  to  keep  it  at  so  vast  a  charge,  or 
'  to  part  with  it  for  a  good  sum  of  money.' 
And  in  that  debate  the  mention  of  what  had 
been  heretofore donein  the  House  of  Commont 
upon  that  subject  was  not  omitted,  nor  the 
bill  that  they  had  sent  up  to  the  House  of  Peers 
for  annexing  it  inseparably  to  the  crown;  but 
that  was  not  thought  of  moment ;  for  as  it  had 
been  suddenly  entertained  in  the  House  of  Com- 
mons, upon  the  Spanish  Ambassador's  first 
proposition  for  the  restitution,  so  it  was  looked 
upon  in  the  House  of  Peers  hs  unfit  in  itself,  and 
so  laid  aside  after  once  being  read  (vihich  had 
been  in  the  first  convention  soon  after  the 
king*s  return),  and  so  expired  as  soon  as  it  was 
born.  Afler  a  long  debate  of  the  whole  matter 
at  the  council-board,  where'  all  was  averred  < 
concerning  the  uselcssness  and  weakness  of  the 
place,  by  those  who  had  said  it  at  the  coita- 
mittee ;  there  was  but  one  Lord  of  tlie  council 
who  offered  his  advice  to  the  king  against  part- 
ing with  it :  and  the  ground  of  that  Lord's  dis* 
sentini;,  who  was  the  earl  of  St.  Albans,  was 
enough  understood  td  having  nothin^^  of  public 
in  it,  but  to  draw  the  negotiation  for  it  ii^to  his 
own  hands.  In  conclusion,  his  majesty  resolved 
to  put  it  into  the  hands  of  France,  if  that  king 
would  comply  with  his  majesty's  expectation 
in  the  paym^t  of  so  much  money  as  he  would 
require  for  it :  and  a  way  was  found  out,  that 
that  king  might  privately  be  advertised  of  that 
his  majesty^s  resolution,  if  he  should  have  any 
desire  to  deal  for  it. 

"  The  advertisement  was  verv  welcome  to 
the  French  king,  who  was  then  resolved  to  visit 
Flanders  as  soon  as  he  should  know  of  the 
death  of  the  king  of  Spaii),  which  was  expected 
every  day.  Nor  had  he  deferred  it  till  then, 
upon  the  late  affront  his  Ambassador  had  rv> 
ceived  at  London  from  the  Spanish  Ambas- 
sador (who  by  a  contrived  and  laboured  stra- 
tagem had  got  the  precedence  for  his  coach  be- 
fore tlie  other ;  which  the  king  of  France  re- 
ceived with  that  indignation,  that  he  sent  pre- 
sently to  demand  justice  at  Madrid,  command^' 
ed  his  Ambassador  to  retire  from  thence,  a  Ad 
would  not .  sufier  thtf  Spanish  Ambassadur  te 
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tefi«e,  die  presentation  mif^ht  be  mended,  and 
Worcester  inserted  iosteMl  of  WBrvi-ick^  and 
that  thereupon  the  great  seal  might'  be  again 
affixed  to  it ;  aU  ivhjcb  waa  done  acoordinglj, 
as  iti  such  cases  is  usual.  And  this  u  all  I 
know  of  that  affair. 

The  Thirteenth  Article  is>  *^  That  I  have,  in 
*'  an  arbitrary  way,  examined  and  drawn  into 
**  question  divers  of  his  majesty's  subjects  con- 
"  cerniog  their  lands,  tenements,  g^ods  and . 
**  chattels,  and  properties ;  determined  thereof 
**  at  the  couacil  table,  and  stopped  proceed- 
**  inn  at  law,  and  threatened  some  that  plead- 
<<  edthe  statute  of  17  Car.  I.'' 

I  must  here  again  lament  my  own  misfor- 
tune, that  I  am  exposed  to  public  reproach 

remain  in  Paris  till  he  should  have  satisfaction, 
and  was  resolved  to  have  begun  a  war  upon  ic), 
if  the  king  of  Spain  had  not  acknowledged  the 
feult  of  his  Ambassador,  and  under  his  haod 
dcMclared  the  precedence  to  belong  to  France ; 
which  declaration  was  sent  to  the  courts  of  all 
princes :  and  so  for  the  present  that  spark  of 
nre  was  extinguished  or  rather,  raked  up. 

**  The  king  sent  M.  D'  Estrades  privately  to 
London  to  treat  about  Dunkirk,  without  any 
character,  but  pretending  to  make  it  his  way  to 
Holland,  whither  he  was  designed  ambassador. 
After  he  waited  upon  the  kiug,  his  majesty  ap- 
pointed four  or  five  of  the  Lords  of  his  conned,- 
whereof  tlie  chancellor  and  treasurer  and  ge- 
nera) were  three,  to  treat  with  M.  D'  Estrades 
for  the  sale  of  Dunkirk ;  when  the  first  con- 
ference was  spent  in  endeavouring  to  persuade 
him  to  make  the  first  offer  for  the  price,  which 
he  could  not  be  drawn  to :  so  that  the  king's 
commissioners  were  obliged  to  make  their  de- 
mand. And  tliejr  asked  the  sum  of  700,000/. 
sterling,  to  be  paid  upon  the  delivery  of  Dun- 
kirk and  Mardike  into  the  possession  of  the 
king  of  France ;  which  sum  appeared  to  him  to 
be  so  stupendous,  that  he-  seemed  to  think  the 
TreatyjMit  an  end,  and  resolved  to  make  no  offer 
At  aU  on  the  part  of  his  master.  And  so  the 
conference  brake  up. 

**  Ac  the  next  meeting  he  offered  three  mil- 
lions of  livres,  which  according  to  the  common 
account  amounted  to  S00,000  pistoles,  which 
Che  king's  commissioneFs  as  much  undervalued ; 
so  that  any  farther  conference  was  discontinued 
till  he  had  sent  an  express  or  two  into  France, 
and  till  their  return  :  for  as  the  expectation  of 
/I  great  sum  of  ready  money  was  the  king*s  mo- 
tive to  part  with  it,  besides  the  saving  the 
monthly  charge ;  so  they  concluded  that  his 
necessities  would  oblige  liim  to  part  with  it  at 
a.moderate  price.  And  after  the  return  of  the 
expresses,  tiie  kingfs  commissioners  insisting 
stiU  upon  what  D'  Q|trades  thought  too  much, 
and  be  offering  whaiithey  thought  too  little,  the 
Treaty  seemed  to  bent  an  end,  and  he  prepare 
fi>r  bis.  retura.  in  dDndusioii,  his  miyesty  be- 
ing fully  as  desirous  to  part  with  it  as  the  king 
of  France  could  be  to  have  it,  it  was  agreed 
and  condiided,  *  thai  t^on  the  payjneot  of 


under  a  general  odious  charge,  without 
ing  any  one  particular,  to  which  I  might  make 
my  defence :  I  have  therefore  no  more  to  say, 
but  that  I  am  very  innocent  as  to  any  crime 
laid  to  my  chaige  in  this  article ;  and  I  have 
been  so  far  from  examining  and  drawing  int» 
question  any  of  his  majesty's  subjects  con« 
coming  their  lands,  tenements,  goods  and 
chattels,  and  properties,  and  determining  the 
'same  at  the  council  taiile,  and  stopping  pro- 
ceedings at  law,  that  I  do  not  know  or  beheva 
that  any  one  case  of  thal^  nature  hath  been 
ever  determined  there,  at  least  when  I  have 
been  present ;  I  having  always  discountenanced 
all  such  addresses,  and  procured  all  petitions 
of  that  kind  to  be  rejected  as  often  at»  they 
have  been  tendered ;  and  I  take  myseU  ob« 

<  500,000  pistoles  in  specie  at  .Calais  to  sacb 

*  persons  as  the  king  should  appoint  to  receive 
'  It,  his  majesty's  garrison  of  Dunkirk  and  Mar* 

*  dike  should  be  withdrawn,  and  those  places 

*  put  into  the  hands  of  the  king  of  France  :* 
all  which  was  executed  accordingly.  And  witli- 
out  doubt  it  was  a  greater  aom  of  money  than 
was  ever  paid  at  oae  payment  by  any  prince 
in  Christendom,  upon  what  occaaion  soever ; 
and  every  body  seemed  very  glad  to  see  so  vast 
a  sum  of  money  delivered  into  the  Tovver  of 
London,.as  it  was  all  together ;  the  kin<{  at  the 
same  time  declaring,  *  Uiat  no  part  of  it  should 

<  be  applied  to  any  ordinary  occasion,  but  be 
'  preserved  for  some  pressing  accident,^  as  an 
'  insurrection  or  the  like,'  which  was  reasonably 
enough  apprehended. 

*<  Nor  was  there  the  least  murmur  at  this 
bargain  in  all  the  sessions  of  the  parliament 
which  sat  after  until  it  fell  out  to  some  mens 
purposes  to  reproach  the  chancellor :  And  then 
they  charged  him  *^wi^]  advising  the  sale  of 
Dunkirk,  and  that  the  very  artillery,  ammuni- 
tion and  stores  amounted  to  a  greater  value 
than  the  king  received  for  the  whole;"  when 
upon  an  estimate  that  had  been  taken  of  all 
those,  they  were  not  esteemed  to  be  more  worth 
than  S0,000/.  stealing;  and  the  consideration  of 
those,  when  the  king's  commissioners  insisted 
upon  their  being  all  shipped  for  'England,  autl 
the  necessity  of  keeping  them  upon  the  place 
wh^re  they  were,  had  prevailed  with  M.  D* 
Estrades  to  consent  to  tliat  sum  of  M)0,000  pis* 
toles.  But  whether  the  baigain  was  ill  or  well 
made,  there  could  be  no  fault  imputed  to  tlie 
chancellor,  who  had  no  more  to  do  in  the  trans- 
action than  is  before  set  down,  the  whole  matter 
having  been  so  long  deliberated  and  so  fully 
debated.  Nor  did  be  ever  before,  or  in,  or 
after  the  transaction  receive  the  value  of  half 
a  crown  for  reward  or  present,  or  any  other 
consideration  relating  to  that  affair:  And  the 
treatment  he  receivra  after  his  coming  into 
France  was  evidence  enough  that  that  king 
never  thought  himself  beholden  to  him." 

Yet  so  lately  as  May  19,  1669,  he  had  toU 
the  parliament :  "  Whosoever  unskilfully  mur* 
murs  at  the  expence  of  Dunkirk,  and  the  other 
new  acquisitionsy  which  ought  to  be  looked  upon 
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ii^  to  Mj,  for  the  vindicatioo  of  his  ma- 
icsty'a  IvNioar  and  jostioe,  that  there  have  not 
beco  so  many  jeare  passed  since  the  erection 
oi  the  cooncil  nble,  with  so  little  distarbance 
or  diK{aiet  to  the  subjects  coocerning  their 
IsB^  teoeiiients,  goods  and  chattgelsy  and  pro- 
perties, as  hath  been  since  his  majest/s  happy 

as  jeweb  of  an  immeose  magnitade  in  the  royal 
dbdem,  do  not  enough  remember  what  we 
bate  lost  bj  Dunkirk ,  and  should  always  do  if 
it  were  in  an  ensmy's  hands ;  nor  doly  oon- 
fldcr  the  vast  advantages  those  other  domi- 
nioos  ar^  like  b?  6od^  blessing  in  a  short 
tine  to  briog  to  tne  trade,  navisaCioo,  wealth, 
and  hoaoar  (}f  the  king^and  kiDgoooi.  His  ma- 
jesty bath  enough  expressed  his  desire  to  live  in 
a  perfect  peace  and  anifity  with  all  bis  neigh- 
hours  ;  nor  is  it  an  ill  ingredient  towards  the 
faaness  and  stability  of  that  peace  and  amity, 
which  his  royal  ancestors  have  h^d  and  maia- 
taioed  with  them,  that  he  hath  some  advantages 
ip  case  of  a  war,  ^which  they  were  without.'' 
la  his  own  account  of  this  speech  (^ontin.  of 
Life  165)  be  does  not  exhibit  Dunkirk  as  an 
sbfeet  of  sach  paramount  value  as  to  be  alone 
worthy  of  being  named,  but  still  he  gives  it 
precedence  of  the  others.  Tlie  following  is 
the  passage :  He  told  them,  '<  that  thcr  new 
seqaisidoDS  of  Dunkirk,  Mardike,  Tangier, 
Jsaaica,  and  Bombayne,  ought  to  be  looked 
ipoo  as  jewels  of  an  immense  magnitude  in 
the  royal  diadem ;  and  though  they  were  of 
presant  expense,  they  were  like  in  a  snort  time, 
vich  God*a  blessing,  to  bring  va^t  advantages  to 
the  trade,  navigation,  wealth  and  honour  of 
the  king  and  kingdom.  His  majesty  had 
caoogb  expressed  his  desire  to  live  in  a  perfect 
peace  and  amity  with  all  his  neighbours ;  uor 
was  it  an  ill  iogivdieot  towards  the  6rmness  and 
liability  of  tint  peace  and  amity  which  his 
royal  apcestors  had  held  trith  them,  that  he 
hath  some  advantages  in  case  of  a  war,  which 
they  were  without.''^ 

In  the  7th  volume  of  Thnrloe's  State  Papers 
are  several  documents  relating  to  Dunkirk. 
Among  others  there  is  at  p.  714,  a  circumstan- 
tial account  of  the  public  revenues,  and  of  other 
particulars  of  the  place.  It  is  in  the  form  of  a 
Baport,  which  it  seems  probable  was  made  to 
die  Council  of  State,  shortly  after  the  deposi- 
tion of  Uichard  CromweU,  somewhat  tnott 
thsa  IS  months  after  it  had  been  delivered  up 
10  his  fotber,  in  June  1668. 

The  gross  amount  of  the  Public  Revenue 
if  stated  thus: 

Guilders.        ^, 
The  Stated  Revenue  -    -  168,991     12,999 
Goteroor'sDo.-    •    •    -    31,463      d,419 
To«rn  Do.  -  '  -    -    -    •    80,894      6,222 


Town    Major's   Do.> 


1,006 
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besides  perquisites. 

Burnet  writes  thus  about  Dunkirk :  **  But 
vbat  he  [count  Schomheig]  pressed  roost  pn  the 
kiif ,  as  the  business  then  iii  agitation,  was 
coBceroing  tba  anle  of. Dunkirk.    The  Spa- 

TOk  TJ. 


IL  IdOS-7 — the'Botli^ amnion.      f^M 

return,  nor  bath  the  ordinary  course  of  pio* 
ceeding  at  law  been  less  obstructed. 

The  Fourteenth  Artide  is,  "  That  I  did 
'*  cause  Quo  \¥arranto*s  to  be  issued  ^ut 
'<  against  most  of  the  corporatiotts  of  England 
''  by  act  of  parliament,  to  the  intent  I  might 
'<  receive  great  sums  of  money  from  them  for 
^'  renewing  their  charters ;  which  when  they 
**  complied  withal,  I  caused  the  said  Quo  War- 
'<  raoto*s  to  be  discharged,  and  prosecution 
'*  thereon  to  cease." 

I  never  caused  any  Quo  Warranto  to  issue 
out  again&t  any  one  corppration  in  England, 
but  by  his  majesty's  express  command,  or  by 
order  of  the  board  ^  which  was  always  •upoli 
some  miscarctaffe  or  misbehaviour  in  the  cor- 
poration: and  I  do  not  remember  that  I  ever 

niards  pretended '  it  ought  to  be  restored  to 
them,  since  it  was  taken  from  them  by  Crom* 
well,  when  they  had  the  king  and  his  brothers 
in  their  armies:  But  that  was  not  miich  re^ 
garded.  The  French  pretended,  that,  by  their 
agreement  with  Cromwell,  he  was  only  to  hold 
it,  till  they  had  repayed  the  cbsrge  of  the  war  3 
Therefore  they,  offering  to  lay  that  down,  ought 
to  have  the  place  delivered  to  them.  The 
king  was  in  no  sort  bonad  by  this.  So  the  mat<» 
ter  under  debase  was,  whether  it  ought  to  be 
kept  or  sold  ?  The  military  noen,  who  were 
believed  to  be  corrupted  by  France,  said,  the 
place  was  not  tenable;  t^at  in  time  of  peace 
it  would  put  the  king  to  a  great  charge,  and  in 
time  of  war  it  would  not  quit  the  cost  of  keep- 
ing it.  The  earl  of  Clarendon  saiif ,  he  under* 
stood  not  those  matters;  but  appealed  to 
Monk's  judgment,  who  did  positively  advis# 
I  he  letting  it  go  for  the  sum  that  France  offered. 
To  make  the  business  go  the  easier,  the  king 
promised,  that  he  would  lay  up  all  the  money 
ni  the  Tower;  and  that  it  should  not  be 
touched,  but  upon  extraordinary  ocpasions. 
Scbomberg  advised,  in  opposition  to  all  this, 
that  the  king  should  keep  it;  for,  considering 
the  naval  power  of  England,  it  could  not  be' 
taken.  lie  knew,  that,  though  France  spoke 
big,  as  if  thej  would  break  wiSi  England  unless 
that  was  dehf  ered  up,  yet  they  were  far  from 
the  thoughts  of  it.  Me  had  considered  tlia 
place  well;  and  he  was  sure  it  could  never  be 
taken,  as  long  as  England  was  *  master  of  the 
sea.  The  holding  it  would  keep  both  France 
and  Spain  in  a  dependence  upon  the  king. 
But  be  was  singular  in  that  opinion.  So  it  was 
sold :  And  all  the  money,  that  was  paid  for  it^ 
was  immediately  squandered  away  among  tlw 
mistresses  creatures. 

*<  By  this  the  king  lost  his  reputation  abroad* 
The  court  was  believed  venal.  And  b^ause 
the  earl  of  Clarendon  was  in  greatest  credit, 
the  blame  was  cast  chiefly  on  him ;  though  his 
son  assured  ma,  be  kept  himself  out  oi  that  a£fair 
entirely.  The  cost  bestowed  on  that  place 
since  that  time,  and  the  avat  prejudice  w* 
have  suffered  by  it,  has  made  that  sale  to  h% 
often  reflected  on  very  ttrerclf,^ 

26 


451]         STATE  trials;  15*19  CharlbsIL  166^1. •^Proceedings  agmu        [iig 


iDOTeii  the  king  af^nst  any  particolar  corpo 
ration,  but  that  of  Woodstock ;  and  which  my 
duty  to  bis  m^esty  obliged  me  to  do,  being  in- 
crij^ted  by  his  maiesty  with  the  command   of 
his  bouse  and  parks  there,  and  being  his  ma* 
jesty's  steward  of  bis  honour  and  manor  of 
Woodstock,'  upon  whidh  the  borough  had  al- 
ways depended.      His  vmajesty  having    con- 
ferred that  charge  npon  me,  i  was  uo  sooner 
Possessed  of  it  by  the  death  of  the  late  earl  of 
.indsey,  who  enjoyed  that  place  before,  than 
I  received  a  petition  from  several  inhabitants 
and  burgesses  of  'the  borough  of  Woodstock, 
who  complained  that  the  mayor  and  justices 
bad  lately  procured  their  charter  to  be  re- 
newed, without  the  privity  or  consent  of  the 
borough;  and  that  under  pretence  of  renewing 
k,  they  had  procured  many  new  clauses  to  be 
inserted,  and  thereby  reduced  much  of  the  go- 
▼ernment,  which  before  depended  upon  the 
whole  corporation,  into  their  own  hands;  and 
bad  thereby   likewise    procured   a   piece    of 
ground,  the  benefit  whereof  did  formerly  be- 
long to  all  the  burgesses,   and  ws^s   usually 
applied  to  the  relief  of  such  of  them  who  were 
decayed  in  their  estates,  to  be  now  granted  to 
the  mayor,  and  a  select  number  of  the  justices, 
and  the  profits  thereof  to  be  at  th^r  disposal, 
to  the  great  prejudice  of  the  borough  and  the 
inbabitaqts  thereof.     I  referr^  this  petition 
to  Mr.  Justice  Morton,  who  lived  within  four 
or  five  miles  of  Woodstock,  and  desired  him  to 
examine  the  truth  of  these  allegations,  and  to 
certify  me  whether  the  complaints  were  just 
and  reasonable ;  whereupon  he  took  the  pains 
to  go  over  to  the  town,  and  confbr  with  the 
mayor  and  ^slices,  and  heard  the  allegations 
•f  the  petitioners ;  and  apoa  the  whole  matter 
certified  me,  that  he  found  several  important 
alterations  in  the  new  charter  from  wliat  had 
been  in   the  old,  and  some  new  concessions ; 
and  at  the  same  Ume,  sir  William  Fleetwood, 
who  is  ranger  of  the  perks,  certified  me,  that 
wnoe  the  renewing  of  their  charter,  the  mayor 
and  justices  were  not  so  good  neighbours  to  his 
■Mjesty's  game,  as  they  had  formerly  been, 
and  had  withdrawn  many  of  those  services 
which  they  had  used  to  perform;    and  that 
when  any  trespasses  were  committed  by  those 
of  the  borough  upon  his  majesty's  woods  or 
game,  which  happened  very  frequently,  and 
complaint  was  thereof  made  to  the  mayor  and 
justice^,  who  had  the  sole  jurisdiction  within 
the  borougti,  there  was  so  slight  and  perfunc^ 
tory  examination  thereof,  that  the  prosecutors 
were  wearied  opt,  and  no  justice  could  be  ob- 
tainod.    It  was  my  duty  to  inform  his  majesty . 
of  these  proceedings,  who  was  much  offended 
thereat,  and  thereupon  gave  directions  to  his 
attorney  general  to  bring  a  Quo  Warranto, 
and  to  repeal  that  charter  which  had  been  so 
unduly  procured,  and  in  which  his  majesty  had 
been  so  grossly  deceived '  and  abused ;  and  1 
beliete  there  was  the  less  vigour  used  hi  tAte 
proseeution  of  that  Quo  Warranto^  becanse 
Ae  mayor  and  justices,  for  some  time,  pre- 
luded that  they  woHild  wrrctider   tlje^  said 


charter,  and  receive  a  new  one  in  sacfa  manner 
as  his  majesty  thought  fit,  though  they  after- 
wards changed  their  mind.  And  this  is  the 
only  charter  which  I  gave  direction  for  the 
prosecution  of,  to  the  best  of  my  memory : 
nor  did  I  ever  give  direction,  upon  the  receipt 
of  any  money,  to  discharge  any  Quo  Wai^ 
ranto's,  or  cause  the  prosecution  thereopon  to 
cease ;  nor  did  1  ever  receive  the  least  sum  of 
money  for  the  granting  or  reviewing  any  char- 
ted, other  than  the  usual  fees  received  for  the 
same  by  the  clerk  of  the  banaper,  and  ao 
comptcd  to  the  great  seal;  which  fee^  as  £ 
remember,  amounts  to  13f.  4i.  or  thereabouts^ 

The  Fifteenth  Article  is,  "  That  I  procured 
*^  the  Bills  of  Settlement  for  Ireland,  and  re- 
"  ceived  great  sums  of  money  for  the  same,  in 
"  a  most  corrupt  and  unlawful  manner." 

« 

I  do  confess,  if  I  have  received  the  least 
sum  of  money  for  or  upon  the  passing  any  bills 
for  the  settlement  of  Ireland,  I  have  done  the 
same  in  a  most  corrupt  and  unlawful  maonev  ; 
■or  indeed  have  I   been  more  solicitons  ia 
procuring  any  of  the  said  bills  to  pass,  or  been 
more  concerned  in  or  for  the  passing  them 
(except  for  his  majest/s  service,  and  the  public 
peace),  than  any  other  ooansellor  present  ag 
these  debates  hath  been  ;    but  because  this 
aspersion  npon  my  honour  and    my  honesty 
hath  been  by  so  much  industry  contrived  by 
some  men,  who  very  well  know  my  innocence 
in  that  particiUar,  aad  asa>  yet  have  gained 
credit  with  many  npon  the  confidence  of  bold 
reporters ;  I  do  not  know  a  better  way  for  my 
own  entire  vindication,  than  to  set  down  an 
entire  reUtion  of  ail  that  Iwth  passed  by  my 
hand,  or  with  my  privity,  with    reference  to 
Ireland,  since  the  time  of  his  majesty's  happy 
retnni  mtm  England.    When  his  majesty  fonnd 
at  his  coming  to  Wbttehali  several  persons  of 
honour  and  quality  deputed  from  Ireland,  to 
tender  the  bumble  duty,  obedience,  and  sul>- 
mission    of  that    kingdom    to  his  majesty V 
government  and  subjection;  the  present  go- 
vernment of  Ireland,  at  that  time,  being  exe- 
cuted in  a  military  way  by  those  who  had  th^ 
conunand  of  that  part  of  the  army,  which, 
upon  the  revolution  in  England,  had  declared 
their  purpose  and  resolution  to  return  to  big 
thajesty's  obedience ;  and  there   could  not  b« 
too  much  expedition  used  in  settling  it  under 
those  laws,  and  that  form  of  government  it  had 
been  formerly  accustomed  to.    Every  body  re- 
members the  multiplicity  of  business  the  kiDg 
was  incumbent  to  at  that  time,  being  to  reduce 
bistliree  kingdoms  tothat  old  order  and  form  of 
government  which  they  might  injustice  icquise 
and  which  for  so  many  years  had,  by  the  confu- 
sion of  the  late  civil  war,  been    discontinued, 
and  therefore  it  will  net  be  much  wonderad 
at,    that   the  seUlement  of  Ireland    did  not 
proceed  with  that  expedition  as  the  distiacted 
interests  of  that  kingdom  did  require. 

Witliin  lew  days  after  the  king's  arrival  at 
Whitehall,  tke  commisaonets  ordepqties  fhnn 
Ireland  (for  I  know  not  under  what  other  name 
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ortiile  lo  laditioii  tbem)  taking  notice  of  the  | 
ttnai  tbe  king  then  repoted  in  me,  (a  greater 
mar,  God  and  tbe  king  weil  kubw^  than  I 
was  in  aoj   d^ree  aoibitioas  of)  addressed 
tbeoBielTes  tp  me,  desiring  that  I  would  receive 
froflii  them  an  information  of  the  present  state 
and  condition  of  that    kingdom;    which  his 
aajesty  bad  likewise  commanded  them  to  im- 
fan  to  me  ;  and  that  I   wouid  assist  them  in 
proourisg  his  maiett/s  favour,  that  as  little 
time  might  be  lost  as  was  possible,  in  cndea- 
voarin^  to  settle  and  compose  the  distracted 
condition  of  that  kingdom :    and  upon  con- 
fcrenoe  with  them,  I  <]uicklj  found  that  it  was 
in  a  diMracted  condition  indeed  ;  io  hopelesly 
disci«eted»  that  J  could  not  oomprebend  any 
finable  waj  to  compose  it.    There  bad 
nn  act  of  pariiament  made  in  tbe  begin- 
_  of  tbe  rebellion   for  tbe  encouragement  of 
adfeaturm ;  that  was,  to  encourage  all  per- 
iOtta  to  bring  in  monejr  for  the  carrying  on  the 
war,  opon  the  assurance  of  having  a  recom- 
nence  for  tbeir  money  out  of  the  forfeited 
knda  of  those  who  were  or  should  be  in  rebel- 
lioQf  nccftrding  to  an  estimate  of  the  values  by 
the  said  act  of  parliament ;  in  which,  for, their 
better  aecurity,  tb^e  «ias  likewise  a  clause, 
that  his  majesty  should  aot  grant  a  pardon  to 
aaj  oftbose  rebels;  and  upon  this  invitation 
maaj  hoooorable   persons,  and  others   had 
fanrag^  in  great  sinns  of  money  for  the  carry- 
ing OB  that  war,  upon  the  secnrity    aforesaid. 
Bnt  tbe  rebellion  shortly  breaking*  out  in  JBng* 
]aod»  the  persons  in    power  in   both  Houses 
^aioklj  violated  that  whole  act,  by  taking  the 
mooics' raised,  and  lent  for  the  service  of  Ire- 
laody  witboot,  and  contrary  to  tbe  consent  of 
arbo  lent  it,  and  applying  it  for  the  support  of 
die  rebellion  in  Engjand ;  and  employed  those 
vQgiments  of  horse  and  foot,  who  were  levied 
fin*  Ixeland,  to  serve  against  the  king,  under 
ibe  command  of  my  wd  of  Essex,  and  who 
did  senre  under  his  command,  at  the  battle  of 
Edg^bill;    where  some  of  them,  out  of  the 
detestation  of  being  so  betrayed  into  rebellion, 
^oiticd  my  lord  Essex  bis  army,  and  went 
over  to  tlie  king.    The  service  of  Irelsnd  Iwing 
tbas  neglected,  and  to  such  a  degree  that  the 
icbele  tlMre  increased  innumber  and  in  strength, 
many  persons  of . honour  in  that  nation,  who 
bad  contained  themselves  within  their  obedi- 
eaotyand  were  in  no  degree  privy  to  the  first 
iasnfieeticin  an^  breaking  out  into  <rebeliion, 
Ibond  k  now  necessary  for  their  own  preserva^ 
ikm^  to  secure  themselves  in  those  towns  and 
placet  wbicb  were  possessed  by  the  rebels,  and 
eo  joined  with  them  in  their  counsels ;    yet 
■akii^  ttL  the  professions  of  duty  to  tbe  kio^ 
and  of  an  impatient  desire  to  return  to  their 
salgeocioa  ;  wnscb  many  of  them  made  good 
a&erwafds  a|>on  tbe  first  opportanity.    By  this 
meaas  tbe  rebels  in  Ireland  advanced  every 
day  ia  poweiv  aad  had  several  armies  io  the 
espsial  provinces  of  tlie  kingdom^  much  supe- 
lisr  ID  power  to  tbe  £agtisli  forces,  wbilst  tbey 
weie  twerf^  dav  dinuaisbed  by  their  want  of  vio- 
uik,  wane  of  ckmtht  and  want  4>f  pay, 
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the  parliament  neglected  to  supply  them  with, 
and  the  king  could  not.  His  late  majesty, 
after  above  a  year's  time  that  the  rebel- 
lion in  England  had  'been  prosecuted  against 
him,  notwithstanding  all  overtures*  of  accommo- 
dation, found  it  necessary  to  make  a  cessation 
in  Ireland  ;  which  was  ainsr  some  years  trans- 
acted into  a  pence,  which  though  i^  was  quickly 
afterwards  most  wiskedly  and  perndiously 
broken  by  the  Irish  to  their  own  destruction, 
yet  many  principal  persons  of  honour  and 
good  fortune  adhered  afterwards  coubtantly 
to  the  king,  without  ever  swerving  from  their 
allegiance ;  and  such  .  men  lielieved  the  fuU 
benefit  of  that  peace,  in  Being  restored  to  their 
states  which  did  in  justice  belong  to  them,  and 
expected  the  same  accordinglv. 

After  the  murder  of  his  late  majesty,  tbe 
king  that  now  is  receiving  an  address  from  his 
Roman  Catholic  subjects  m  Ireland,  with  great 
acknowledgements  of  their  past  crimes  and 
errors,  and  of  ample  professions  of  their  duty 
and  obedience  for  the  time  to  come,  during  the 
time  of  his  being  in  France,!  seut  the  lord  mjur- 
quis  of  Ormondinto  Ireland  as  his  lieutenant  of 
that  kingdom,  and  with  authority  to  make  such 
concessions  to  his  Roman  Catholic  subjects  as 
might  unite  them  to  his  obedience  :  and  that 
thereby  such  an  Union  might  likewise  be  made 
between  his  English  and  Irish  subjects  (tbe 
Lord  Inchiquin  bsving  reduced  the  whole  pro* 
vince  of  Monster,  and  the  army,  and  garrisons 
thereof  to  make  profession  of  fidelity  to  their  v 
kin^),  that  Dublin  might  quickly  be  recovered, 
which  was  the  only  considerable  place  that 
then  continued  in  rebellion,  and  in  which 
there  were  very  many  of  known  affections  to 
the  king,  who  would  quickly  have  rendered  ' 
that  city  to  the  lord  lieutenant,  if  a  great  sup-  * 
ply  from  ^e  parliament,  immediately  after 
the  murder  of  the  late  king,  had  not  unliappily 
arrived  the  very  day  or  two  before  the  marquis 
ofOrmondmarched  with  his  army  to  recover 
Dublin  ;  and  within  very  few  weeks  after, 
Cromwell  himself  landed  there  with  a  great 
army  of  horse  and  foot,  and  all  provisions 
necessary  for  the  support  and  maintenance  of  it. 

It  is  not  necessary  in  this  place,  and  upon 
this  occasion,  to  mention  what  beiel  that  un- 
happy kingdom  after  Cromwell's  arrival  there: 
the  quick  aod  speedy  reduction  of  towns  and 
garrisons,  the  dissolving  and  dismissing  of  the  ^ 
troops  and  army  under  the  command  of  the  lord 
lieutenant,  and  he  being  forced  to  withdraw 
himself  out  of  the  kingdom,  and  to  return  into 
France ; .  which,  although  it  proceeded  from 
the  miserable  and  foolish  jealousies  of  the  Irish 
and  then  from  their  tre:v^hery  and  perfidious* 
ncss,  yet  those  crimes  did  not  cover  the.  whole 
nation;  yet  there  remained  still  very  many 
persousof  honour  and  quality,  who  never  after 
were  faulty  to  his  uii^esty,  and  tiierefore  ex* 
pected  the  benefit  of  the  iast  peace,  likewise 
confirmed  by  his  majesty  tiiat  now  is,  as  of 
justice  belonging  to  them;  and  many  of  this 
condition  (some  whereof  had  never  beea  io  arms 
against  the  crowoi  hut  had  faithfully  servfd 
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Hi  Ilis  majesty's  army  in  England  'daring  the 
whole  rebellion)  transported  cliemselres  to  his, 
majesty  beyond    the  seas,  and  many  others 
were  taken  and  put  to  death  in  Ireland. 

After  all  opposition  to  the  parliament  was 
totally  suppressed  in  Ireland,  and  the  kingdom 
entirely  at  their  devotion,  they  began  then  to 
think  of  executing  the  act  of  parliament  of  the 
seventeenth  year  of  the  late  king,  for  satisfac- 
tioo  of  the  adventurers  :  But  as  they  hadtfroro 
the  beginning  violated  that  act,  by  the  missap- 
plying  the  men  and  the  money,  as  aforesaid ;  so 
they  now  preferred  the  gratifying  and  reward- 
ing, and  paying  the  arrears  due  to  the  officers 
and  soldiers,  by  assigning  them  liberal  pro- 
portions of  the  lands  which  they  called  forfeit- 
ed, before  they  did  any  thing  for  satisfaction  of 
the  adventurers,  except  such  only  who  for  some 
other  merit  or  interest  had  a  title  to  their  fa- 
vour ;  and  amongst  the  forfeited  lands  they 
Reckoned  all  that  which  belonged  to  the  church, 
to  tke  marquis  of  Ormond,  the  lord  Inchiquin, 
and  all  those  who  had  adhered  to  the  king,  and 
constantly  opposed  therebek  there,  as  part, 
And  distributed  the  same  accordingly.  So  that 
at  this  time,  when  the  conunissioners  for  that 
kingdom  attended  his  majesty,  the  officers  and 
aoldiers.of  the  army,  and  some  adventurers,  *.vere 
and  had  been  in  quiet  possession  for  many 
years  of  all  the  churcb-Unds,  of  all  the  marquis 
of  Ormond's  lands,  and  the  lands  of  all  other 
bis  majesty's  faithful  friends*  and  servants ;  and 
yet  there  remainedja  general  complaint  amongst 
the  adventurers,  that  they  were  in  no  degree 
satisfied  what  was  due  to  them  upon  tlieir  ad- 
venturers by  the  act  of  parliament,  and  desired 
the  king  that  they  might  receive  what  was  their 
due. 

Cromwell  had  not  exercised  saeh  a  severity 
M  to  eradicate  the  whole  Irish  nation  ;  but  had 
transplanted  them  with  so  great  rigour  out  of 
the  other  provinces  into  the  province  of  Co- 
naught,  that  there  was  scarce  left  one  Irish  fa- 
vnWy  out  of  Conaught,  where  the  usurper  had 
assigned  them  severally  such  proportions  as  he 
thought  recompence  enough  for  the  small  pos- 
eessions  he  had  formerly  allowed  them  out  of 
their  own  estates,  in  those  places  wlirre  their 
fortunes  had  lain  :  And  to  this  transplantation 
tbey  bad  been  forced  to  give  their  consent,  hav- 
ing had  nothing  in  their  election  but  either  to 
accept  these  assignations,  or  to  have  nothing 
to  live  upon  in  any  otlier  place.  But  now, 
upon  his  majesty's  return,  as  well  those  men 
who  had  been  transplanted  thither  out  of  other 
provinces,  as  those  upon  whose  lands  the  other 
were  transplanted  as  forfeited  to  the  state,  were 
now^  suitor^  to  the  kipg,  that  every  one  might  be 
restored  to  his  own  ;  and  that  their  past  crimes 
might  be  expiated  by  the  extreme  sufferings 
they  had  'sustained  for  many  years ;  and  that 
those  men  who  had  been  as  deep  in  rebellion 
M  themselves,  and  continued  much  longer,  and 
prospered  better  in  it,  might  not  be  gratified 
iind  rewarded  with  their  estates  and  fortunes. 

Many  persons  of  hfinour  and  reputation,  as  is 
iftid  befprei  bftd  repaired  to  the  king  whiUt  be 
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was  beyond  seas,  and  followed  and  attended  hint 
there ;  many  regiments  had  been  raised  and 
transported  ^ith  the  consent  and  approbation 
,of  Cromwell,  for  the  service  of  the  two  crowns 
of  France  and  Spain  ;  and  many  of  those  offi- 
cers had  served  liis  majestv  from  the  beginning 
and  had  never  been  in  rebellion,  and  upon  his 
majesty's  command,  when  he  was.  in  Flanders, 
brought  their  regiments  over  thither  to  serve  as 
be  should  direct:  and  as  the  king  had  kept 
intelligence  always  with  many  of  his  well-aP 
feeted  subjects  in  England  and  in  Scotland,  so 
he  had  likewise  done  with  some  in  Irehind,  to 
the  end  that  tliey  might  be  ready  to  make  use 
of  the  first  opportunity  that  should  be  offered 
by  any  divisions  in  the  army,  or  other  conjunc-' 
tures,  to  join  with  those  ^ho  were  most  forward 
to  advance  the  king's  rebtitution  ;  which  mmnf 
considerable  men  there  had  promi^d  to  do 
and  in  such  seasons  could  have  rendered  tbetn* 
selves  very  useful;  and  all  these  men  had  som^ 
pretence  to  the  king's  fiivour,  and  an  expecta- 
tion to  be  restored,  at  least,  to  scmie  part  of 
their  estates. 

This  was  the  perplexed  estate  of  that  king- 
dom when  the  king  returned  into  England,  and  • 
when  these  commissivners  attended  upon  bis 
majesty,  and  conferred  with  roe ;  when  I  pro- 
tested to  them  that  there  were  so  many  intricft* 
cies  in  tlie  business,  and  the  whole  kingdom  in-( 
vohed  in  so  many  contradictory  titles  and  in« 
terests,  that  I  knew  not  what  counsel  to  give, 
or  what  to  propose  ;  but  that  I  would  in  public 
council  give  the  best  advice  and  assistance  I 
could  fur  the  settling  that  kingdom,  when  they 
should  make  any  such  proposiiions  to  bis  ma- 
jesty as  were  practicable.  That  which  was  first 
to  be  done,  and  which  could  only  make  all 
other  expedients  to  be  practicable,  was  the  set- 
tlmg  the  government  in  such  a  form,  and  by 
such  rules,  as  the  kinsdom  had  been  accusrom- 
ed  to  before  the  troubles;  and  that  the  course 
and  courts  of  justice  might  he  opened.  Then 
the  commissioners  themselves  proposed,  'as  the 
first  work  incumbent  upon  his  majesty,  in  piety 
honour  and  justice,  that  all  kuch  to  whom  the 
lands  of  the  church,  the  lands  of  the  marquis  of 
Ormond,  and  of  all  his  majesty's  friends  who  bad 
been  faithful  to  him,  should  be  forthwith  re- 
moved, that  the  right  owners  might  immediately 
be  pot  in  possession  of  what  in  right  belonged 
to  them  ;  which  was  the  more  easily  to  be  done 
because  much  of  those  lands  remained  undispo- 
sed of,  and  reserved  for  Cromwell  himself,  and 
much  of  the  rest  had  been  assigned  to  those  offi- 
cers who  had  been  the  king's  murtherers ;  and 
so  those  lands  were  free  from  all  other  title  or 
pretence,  but  what  the  king  himself  could  make 
to  tliem.  But  then  there  was  some  caution 
and  order  to  be  observed ;  first  to  assign  other 
recompence  to  such  who  were  possessed  (how 
erroneously  soever)  of  any  lands^  either  as  ad^ 
venturers  upon  the  statute,  or  as  soldiers,  for 
the  just  arrears  of  their  pay ;  and  his  majesty 
had  declared  before  his  coning  into  England 
there  should  be  satisiaction  given  to  all  such 
perM>n» ;  sod  the  truth  is,  tM  whole  kiQ|do«i 
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df  Iretand  fras  AC  that  time  so  much  possess^ 
by  the  adventurers  and  soldiers,  thai  it  was 
thov^t  Terj  necessary  in  point  of  prudence,  to 
remove  none  out  of  possession  of  what  had  been 
formerlT  aligned  to  them,  and  according  to  the 
rales  of  that  ume,  until  some  other  lands  were 
assigned  to  them,  which  was  not  difficult  to  be 
done.  Then  the  commissioners,  discerning  how 
much  his  majesty  was  concerned  for  many  of 
tliose  who  had  served  him  beyond  the  seas,  and 
for  others  who  claimed  the  benefit  of  the  fir^t 
and  accood  treaty,  oodertook  that  bis  majesty 
sboaM  not  be  pressed  in  any  of  those  particu- 
lorsy  but  that  all  such  persons  should  be  pre- 
served, and  their  estates  secured ;  and   there- 
^KMi  a  preamble  was  prepared,  containing  those 
provkiooa  which  were  approved  by  the  com- 
Bitsaioners,  who  undertook  to  have  such  a  bill 
fransnritted  as  might  be  the  foundation  for  a 
good  settlement,  and  in  which  his  majesty 
miglit  make  such  alterations  as  be  did  think  fit. 
There  were  more  difficulties    appeared    in 
settling  the  govemmeot  than   were  at  first  a p- 
preheoded ;  and  nothing  was  so  necessary   as 
sending   over   the    king's   commission,  which 
might  determine  all  other  authorities  of  com- 
mittees and  officers,  in   which  men  had  been 
invested  by  a  common  coasent,  or  rather  by 
the  prevalence  of  a  pftrty,  which  already  grew 
iatA  Actions  and  contestations.    The  general, 
who  had  contributed    so    much   to  the  king's 
Restoration,  and  appeared    Yery  zealous   lor 
the  advancement  of  his  service,   had  been  by 
the  parliament  and  council  of  state,  as  they 
called  them,  declared  and  created  general  of  all 
the  forces  in   the  three  kingdoms  ;  and  so  his 
orders  bad  been  obeyed,  as    well  in  Scotland 
and  Ireland,  as  in  England,  before  his  majesty's 
return  ;  and  the   king  did  not  think  fit  in  any 
decree  to  lessen   his   trust  and   authority,  nor 
bad  the  general  any  inclination    to    part  with 
his  power  in  Ireland,  where  he  had  procured  a 
great  e»caie,  and  could  best  secure  it  under  his 
own  authority  ;  and  vet  he  resolved  not  to  go 
thither,  and  indeed  his  prfsence  then,  about 
the  kiiie,  wis  thought  very  necessary.     Here- 
upon the  king  declared,  that  he  would  make  the 
lord  Robarts  deputy  of  Ireland ;    who   was 
willing  to  receive  that  charge,  knowing,  at  the 
same  time,  thai  the  duke  of  Albemarle  was  to 
continue    lieutenant  of   that   kingdooH.     But 
there  quickly  arose  such  differences  between 
the  general  and  the    lord    Robarts,  about  the 
drawing  their  commissions,  the  latter  being  so 
scrupulous  and  nice    in  having  the  least  de> 
pemleoce    upon    the   general,     though    Lord 
lieutenant ;  and  his  pride  and  morosity  was 
sodi  towards    the   commissioners  of  Ireland, 
that  they  withdrew  themselves  from  giving  him 
fortlier  attendance  and  information  ;  so  that 
his  majesty  quickly  discerned,  that  tliough  he 
was  a  man  of  great  parts  and  knowledge,  yet 
his  aatore  and  temper  was  not  fit  for  that  em- 
flopufoti  and  therefore  resolved  for  the  pre- 
sent to  put  the  government  into    the  hands  of 
chr^  lords  justices,  the  Lord  Chancellor  of  that 
tiagdom,  ihe  /mi  <>f  MyntroUi}  an4  the  gtrl  of 


Orrery,  who  might  begin  to  reduce  the  govern-' 
meiit  into  some  order,  until  his  majesty  oould 
take  a  further  resolution  -  for  the  establishment 
of  it. 

As  soon  as  a  bill  was  transmitted,  according 
to  the  usual  course,  to  his  majesty,  for  the  set- 
tlement of  Ireland,  with  such  a  preamble  at 
is  before  meoiioued,  though  the  body  of  the 
bill  did  not  in  truth  correspond  with  it ;  his  ma- 
jesty gave  direction,  that  it  should  be  sliewed 
and  exposed  to  those  of  the  several  interests, 
even  to  the  Irish  themselves,  who  were  the  most 
like  to  receive  prejudice  from  it :  And  after  a 
sufficient  time  allowed  tor  every  man's  consider* 
ation,  his  majesty  appointed  a  time  to  have  it 
read  at  the  board,  and  to  hear  nhat  objections 
could  be  made  against  it.  The  great  debate 
then  was  upon  the  pretences  of  tl^  Irish,  who 
appeared  with  marvellous  confidence,  and  com- 
plained; that  by  that  act  then  prepared,  an^ 
under  consideration,  the  whole  Irish  nation 
would  be  extirpateii,  all  their  estates  being 
thereby  taken  from  them.  As  the  present 
government  in  Ireland,  which  had  declared  for 
the  king,  had  sent  over  commissioners  or  depu- 
ties to  attend  his  majesty,  and  know  his  plea^ 
sure,  as  is  mentioned  before  ;  so  the  body  of 
adventurers  had  likewbe  chosen  some  persons 
to  present  their  grievances  and  desires:  and 
the  Irish,  under  tlie  names  of  the  Roman 
Catholics  of  Ireland,  had  likewise  chosen 
others  to  appear  on  their  behalf,  whereof  some 
were  lawyers  and  men  of  ^ood  -  parts,  who  well 
knew  all  the  transactions  in  Ireland,  from  the 
beginning  of  the  Rebellion,  throughout  all  the 
changes  of  government .  The  cniefest  argu- 
ments they  urged  for  themselves  were,  1st, 
Their  long  and  great  sufferings;  the  loss  of  their 
estates  for  five  or  six  and  twenty  years;  the 
wasting  and  spending  of  the  Vhole  nation  in 
battles,  and  in  transportation  of  men  into  the 
parts  beyond  the  seas  ;  whither,  as  I  remem- 
ber, they  reckoned  above  30,000  men  to  be 
transported  out  of  that  kingdom  in  4  or  5  years ; 
the  great  numbers  which  had  been  executed 
and  massacred  after  bis  majesty's  government 
had  been  forced  from  thence ;  the  great  num- 
bers which  had  perished  by  famine  and  the 
plague ;  those  two  great  judgments  having 
raged  over  the  kingdom  for  two  or  three  years; 
and  at  last  the  transplanting  the  small  re- 
mainder of  the  nation  into  one  comer  of  tht 
{>ruvince  of  Conaoght,  where  yet  much  of  the 
and  was  taken  from  them,  which  had  been  as- 
signed to  them  with  all  those  formalities  of  law 
which  were  practised  under  that  government. 
8.  They  demanded  the  benefit  of  the  two 
treaties  of  peacer;  the  one  in  the  late  king*a 
lime,  and  the  other  confirmed  by  his  raajestj 
that  now  is  ;  by  both  which  they  stand  iqdem* 
nified  for  all  acts  done  by  them  in  the  Rebel- 
lion ;  and  insisted  upon  their  innocence  since 
that 'time,  and  that  they  had  pursued  all  wayi 
thfit  lay  in  their  power  to  manifest  their  in- 
fection to  his  majesty,  and  so  entire  an  obedi- 
ence to  his  commands  whilst  he  was  beyond  the 
seaS|  that  they  betook  themielves  to^  and  sritii* 
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drew  Uiemaelves  from,  the  service'of  FraDce  or 
Spain,  in  such  manner  as  his  majesty  signified 
vas  bis  pleasure  they  should  do.  3.  They 
urged,  and  forced,  with  a  little  more  liberty  and 
indiscretion  than  became  them  in  that  con- 
juncture, the  uu worthiness  and  incapacity  of 
tlmse  who  for  so  many  years  had  possessed 
themselves  of  their  estates,  and  sought  now  a 
confirmation  of  their  rebellious  title  '  from  his 
majesty  :  That  their  Rebellion  had  been  more 
inCamous,  and  jof  a  greater  magnitude  than  that 
of  the  Irish ;  who  had  risen  in  arms  to  (ree 
themselves  from  tiie  rigour  and  severity  ,that 
was  exercised  upon  tlieoi  by  some  of  tiie  king's 
ministers,  and  for  the  liberty  of  their  cousci- 
eoce  and  practiceof  their  religion,  without  having 
the  least  intention  or  thought  of  withdrawing 
themselves  from  his  majesty's  obedience,  or  de- 
diotog  his  majesty's  government :  VVhereas,  the 
others  had  carried  on  an  odious  rebellion 
against  bis  majesty's  sacred  person,  whom  they 
had  horridly  murdered  in  the  sight  of  the  Sun, 
with  all  imaginahle  circumstances  of  contempt 
and  defiance,  and  as  much  as  in  them  lay,  had 
rooted  out  monarchy  itself  and  overturned  and 
destroyed  the  whole  government  of  Church  and 
State ;  and  therefore  that  whatever  punish- 
ment the  poor  Irish  had  deserved  for  their  for- 
mer transgressions,  which  they  bare  so  long 
since  repented  of,  and  departed  from  the  Re- 
bellion when  they  had  armies  and  strong  towns 
in  their  hands,  and  put  themselves  again  under 
bb  majesty's  protection  ;  this  part  of  the  £ng- 
.liah,  who  were  possessed  of  their  estates,  had 
broken  all  their  obligations  to  God  and  the  kin^, 
and  so  could  not  merit  to  be  gratilied  with  tbeiv 
ruin  and  total  destruction  :  That  it  was  too 
evident  and  notorious  to  the  world,  that  his 
majesty's  three  kingdoms  had  been  very  faulty 
to  him,  and  withdrawn  themselves  from  his 
government,  by  which  he  had  been  compelled 
to  live  in  exile  so''  many  years  ;  and  yet,  that 
upon  their  return  to  their  duty  and  obedience, 
his  majesty  had  been  graciously  pleased  to 
grant  a  free  and  general  pardon,  and  act  of  in« 
demnity,in  which  many  were  compreiiended  who 
had  in  truth  been  the  contrivers  and  fomenters  of 
oU'the  misery  and  desolation  which  had  in- 
volved the  three  nations  for  so  many  years  ; 
and  therefore  they  hoped,  that  when  all  his 
majesty's  other  subjects  (as  criminal  at  least  as 
theotiiers)  were,  by  his  majesty's  clemency, 
restored. to  their  own  estates  which  they  had 
forfeited,  were  in  full  peace,  tCad  mirth  and  joy, 
the  poor  Irish  alone  should  not  be  totally  exempt 
from  all  his  mijesty's  grace,  Hind  left  in  tears 
and  mourning,  and  lamentation,  and  be  sacri- 
ficed without  redemption  to  the  avarice  and 
cruelty  of  those,  who  had  not  only  spoiled  and 
<»ppre8sed  them,  but  had  done  all  that  was  in 
their  power,  and  with  all  the  insc^ency  ima- 
ginaUey  to  destroy  bis  aiajesty  himself,  and  his 
posterity,  and  who  now  return  to  their^obe- 
4ieDce,  and  submitted  to  his  government,  when 
they  were  no  longer  able  to  oppose  it ;  nor 
did  they  yet  return  to  it  with  tliat  joy  and 
ulacrityi  tad  ret iguatioii  as  the  Ifiih  did,  a^d 


desired  to  do:  And  so  concluded  with  those 
patlietical  applications  and  appeals  to  his  ma- 
jesty, as  men  well  versed  in  discourses  of  that 
nature  are  accustomed  to  do. 

This  discourse  carried  on,  •  and  urged  with 
more  passion,  vehemence  and  indiscretion, 
than  was  suitable  to  the  condition  they  were 
in;  and  in  which,  and  the  excesses  of  tlieir 
rhetoric,  they  had  lee  fall  many  expressions 
very  indecent  and  unwarrantable,  and  in  som€ 
of  theui  confidently  excused,  if  not  justified 
their  first  entrance  into  rebellion,  (the  most 
barbarous,  certainly,  and  un excusable,  that  any 
Christians  have  been  engaged  in,  in  any  age,) 
they  irreconciled  themselves  to  many  who  hod 
compassion  enough  for  them,  and  gave  their 
immediate  adversaries,  who  stood'  upon  the 
advantage  ground,  both  provocation  and  op- 
opponunity  to  sav  many  things  to  their  re- 
proach, which  probably  would  else  have  been 
forborne.  Tiiey  enlarged  upon  all  the  odious 
circumstances  d  the  first  year's  rebellion,  the 
murthering  of  above  a  hundred  thousand  per- 
sons in  cold  blood,  and  with  all  the  barbarity 
imaginable;  which  murthers  and  barbarities 
had  been  always  excepted  from  pardon:  and 
they  told  them,'  that  if  there  were  not  some 
amongst  themselves  that  then  appeared,  tbey 
were  sure  there  would  he  many  found  amongst 
those  for  whom  they  appeared,  who  would  be 
found  guilty  of  those  odious  crimes,  which 
were  excluded  from  any  benefit  by  tlmse  trea« 
ties.  And  so  that  first  agitation  before  his 
majesty  vented  -itself  in  so  much  bitterness  and 
a)iimosity  on  both  sides,  that  his  majesty  thought 
it  best  to  conclude  it  with  such  reprehensions 
and  animadversions,  as^might  dispose  them  te 
a  better  temper  when  tliey  should  -be  next  ad* 
mitted  to  his  majesty's  presence.      < 

At  their  next  attendance  upon  his  majesty, 
which  was  within  few  days  after,  the  coQfimis* 
sinners  for  the  Protestants,  taking  notice  of 
what  the  other  party  had  alledged  tor  tbeir  de- 
fence, the  pretence  they  bad  to  the  two  acts 
of  pacification,  and  their  Extolling  their  own  in- 
nocence from  that  time,  and  their  areat  ofiec- 
tion  for  his  majesty's  service,  declared,  that 
whatever  legal  title  the  adventurers  had  to  the 
lands  they  were  in  possession  of,  many  of  wImmd 
had  always  faithfully  served  the  king ;  yet  they 
would  be  content,  that  all  those  who.  had 
in. truth. preserved  their  integrity  towards  his 
majesty  fix>m  the  time  of  either  or  both  the  pa» 
cifications,  and  not  swerved  afterwards  from 
their  allegiance,  should  partake  of  his  majesty's 
grace  and  royal  bounty,  in  such  a  manner,  and 
to  such  a  degree,  as  his  majesty  thought  fit  tci 
exercise  towards  them:  but  they  were  confi^- 
dent  tbey  should  make  it  appear,  that  their 
pretences  to  that  grace  and  fovour  wei^  not 
founded  upon  aqy  reasonable  title;  that  they 
had  never  consented  to  any  one  act  of  pa£ifi«> 
oation,  to  which  the  indemnity  bad  been  an- 
nexed, which  tbev  had  not  violated  and  broken 
within  ten  days  after,  and  then  returned  to  all 
their  acts  of  disloyalty  and  rebellion;  that  after  the 
first  act  of  pacifiicationy  ratified  by  the  last  kingt 


V  \ 
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in  rtrj  few  days  after  they  treated  tbe  hcfalJ, 
fab  majesty's  officer,  who  came  to  procKiira 
that  peaire,  with  all  manner  of  indignity,  tear- 
ing his  coat  of  arms,  the  kind's  arms,  from  off 
fais  back,  aod  beat  nnd  wounded  him  so,  that 
he  was  hardly  rescued  from  tbe  loss  of  his  life; 
lliat  auoQt  the  same  time  they  endeavoured  to 
sorprise  aod  murder  tbe  lord  lieutenant,  ai^d 
panned  him  to  Dublin,  which  they  forthwith 
besieg^  with  their  army,  under  the  command 
of  cliBt  general  who  had  signed  the  peace; 
ther  imprisoaed  their  commissioners  who  were 
Mithoriaed  by  them,  for  consenting  to  those 
articles  which  themselves  had  confirmed,  and 
to  protecuted  tbe  war  with  as  much  asperity  as 
ever ;  and  refused  to  eive  that  aid  and  assist-* 
ADoe  they  were  obliged  to,  for  the  recovery  nnd 
restoratioB  of  his  late  majesty,  who  was  then 
in  prison  at  the  Isle  of  Wig  lit ;  the  promise 
and  expectation  of  which  supply  and  assistance 
was  the  sole  ground  and  consideration  of  that 
treaty,  and  of  the  concessions  therein  made  to 
them;  that  they  thereupon  renounced  their 
obedience  to  his  majesty,  ^nd  pot  themselves 
ander  the  proteccion  and  disposal  of  Ricuc- 
eeni,  tbe  pope's  nuncio,  whom  they  made  their 
gjenemlissimo  of  all  their  armies,  their  admiral 
at  sea,  and  to  preside  in  all  their  councils. 
After  their  divisions  amongst  themselves,  and 
the  burthen  of  the  tyranny  they  suffered  under 
bad  disposed  them  to  petition  this  king,  who 
vas  then  in  France,  to  receive  them  into  his 
protection,  and  to  send  the  marquis  of  Ormond 
over  again  into  Ireland  to  command  them ; 
and  his  majesty  was  so  far  prevailed  with,  as 
to  sand  the  marquis  of  Ormond  into  Munstcr, 

with  such  a  supply  of  arms  and  ammunitions 

as  be  could  procure  ;   where  the  lord  Inchi- 

qoin,  lord  president  of  that  province,  with  the 

Protestant    army,  received   and  joined  with 

bim;  and  shortly  after,  the  confederate  Irish 

amie  that  second  treaty  of  pacification,  of 

wfaidi  tbey  now  like«vise  demanded  the  benefit: 

but  that  it  is  notoriously  known,  that  they  no 

•oooer  made  that  treaty  than  they  broke  it,  in 

DOf  bringing  in   those  supplies  of  men  and 

money  vrhich  they  were  obliged  to  do,  and  the 

want  whereof  exposed  tbe  lord  lieutenant  to 

many  difficulties :  and  he  had  no  sooner  under- 
gone the  first  misfurtuoe  before  Dublin,  than 

they  withdrew  from  taking  any  further  care  of 

the  kingdom,  raised  scandals  upon,  and  jealou- 
sies of  tbe  whole  body  of  the  English  ;   who 

being  so  provoked,  would  no  longer  venture 

themselves  in  any  action  or  conjunction  with 

die  Irish.     Tbey  caused  an  assembly  or  con- 

vendoD  of  tbe  clerpy  to  meet  without  the  lord 

fieotenant's  authority,  and  put  the  government 

of  all  things  into  their  hands ;  who,  in  a  short 

time,  improved  the  jealousy  in  the  minds  of 

the  people  towards  the  few  Protestants  who 

^et  remained  in  the  army,  and  who  had  sensed 

the  king  with  all  imaginable  courage  and  fide- 
lity, from  the  very  first  hour  of  the  rebellion  in 

the  three  kingdoms,  to  that  degree,  that  the 

naravis  was  even  compelled  to  discharge  his 

own  troop  of  guards  of  horse,  consisting  of  such 


officers  and  gentlemen  as  are  mentitoed  be- 
fore ;  and  to  trust  himself,  and  all  tbe  remain- 
ing towns   and  garrisons,   to    tbe  fidelity   of 
the  Iribh;   protesting,  that  upon  such  a  con-^ 
fidence  the  whole  nation  would  be   united, 
as  one  man,  to  his  majesty's  service,  under  the 
command  of  the  said  marquis :  but  they  had 
'no  sooner  received  satisfaction  in  that  parti- 
cular, (which  was  not  in  the  marquis's  power 
to  refuse  to  give  them)  but  that  they  raised 
seyeral  calumnies  against  the  marquis  himself, 
and  declaimed  against  his  religion,  ai)d  inhi- 
bited tbe  people  upon  pain    of  excommuni- 
catiod,  not  to  submit  to  this  or  that  order  en- 
joined by  the  marquis;  and,  upon  themattery 
inhibited  any  obedience  they  paid  to  him :  in- 
stead of  raising  new  forces,  those  that  were 
raised  run  from  their  colours  and  dispersed 
themselves;  Cliey  w^ho  were  trusted   with  the 
keening  of  towns  and   forts,  either  eave  them 
up  by  treachery  to  Cromwell,  or  Tost  them 
through  cowardice  to  him  upon  very  feeble 
attacks  :  their  great  general  Owen  OMeile  had 
made  a  formal   contract  and  stipulation  with 
the  parliament ;  and  in  the  end,  when  they  had 
divested  the  marquis  of  all  power  to  oppose 
the  enemy,  and  {^ve  him  great  cause  to  believe 
his  person  to  be  in  great  danger  to  bebetrayed, 
and  delivered  up  to   the  enemy,  they  vouch- 
safed to  petition  him  to  depart  out  of  the  king- 
d'om,  which  they  could   easily  compel  him  to 
do  ;  and  that  he  would  leave  his  majesty's  au- 
thority in  the   hands  of  one  of  bis  majesty*! 
Roman  Catholic  subjects,  to  whom  they  pro- 
mised to  submit  with  the  most  punctual  obe- 
dience.    Whereupon  the  marquis,  finding  that 
he  could  not  unite  them  in  any  one  action 
worthy  of  the  duty  of  good  subjects,  or  of  pm* 
dent  men  towards  their  own  preservation ;  and, 
so,  that  his  residence  amongst   them   longer 
.could  in  no  degree  contribute  to  his  majesty's 
service  or  honour ;  and  that  they  would  make 
it  be  believed  that  if  he  would  have  committed 
the  command  into  the  hands  of  a  Roman  Ca- 
tholic, they  would  have  been  able  to  have  pre- 
served those  towns  which  still  remained  in  their 
possession,  which  were  Limerick  and  Galloway, 
and  some  other  places  of  less  importance ;  and 
likewise  by  degrees  recover  from  tbe  enemy 
what  had  been  lost ;  which  was  very  possible 
for  them  to  have  done,  having  great  bodies  of 
men  to  perform  any  enterprize,  and  some  good 
officers  to  lead  them,  if  tney  would  have  been 
obedient  to  any  command  :    whereupon  the 
marquis   had    resolved    to  gratify    them,    in 
placing  the  command  in  such  a  person's  hand, 
whose  zeal  for  the  Catholic  religion  was  nn* 
questionable,  and  whose  fidelity  to  the  king, 
and  entire  affection,  was  onblemisbed  ;  and  so 
made  choice  of  the  marquis  of  Clanrickard,  a 
name,  though  of  an  English  extraction,  had 
for  so  many  hundred  years  resided  in  that  king- 
dom, and  had  the  greatest  fortune  amongst 
them,  that  be  had  the  reputation  of  being  of 
the  best  family  of  the  Irish,  and  whose  familj 
had,  in  all  former  rebellions,  as  well  as  in  tbis^ 
preserved  their  loyalty  unspotted  to  the  crown. 
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The  Roman  CAtbolics  of  all  kinds  prttended  at 
le^t  a  wopderful  joy  at  this  election,  acknow- 
ledged it  a  great  obligation  to  the  lord  iieti- 
teuant  for  making  it,  and  applied  themselves 
to  the  other  with  all  protestations  of  duty  and 
•  sobmission;  to  induce  him  to  accept  the  charge, 
who  indeed  knew  ihem  too  well  to  be  witling 
to  trust  thegi ;  yet  upon  the  marquis  of  Or- 
mond's  earnest  and  solemn  intreatj,  and  out  of 
his  great  zeal  for  his  pnajesty's  service,  and  to 
Support  his  government  there,  until  his  majesty 

s  could  procure  other  supplies,  or  give  better 
orders  for  the  doin^  it,  he  was  contented  to  re- 
ceive such  commissions  from  the  lord  lieute- 
nant, as  were  necessary  for  the  execution  of 
that  command,  and  preservation  of  tlie  govern- 
ment.    Upon  which  the  marquis  of  Ormond 

^  embarked  himself,  with  some  few  friends  and 
servants,  upon  a  little  pink,  that  was  bound  for 
France,  where  he  arrived  safely  about  the  time 
that  his  majesty  transported  himself  thither, 
after  his  miraculous  escape  from  Worcester. 

The  lord  lieutenant  was  no  sooner  gone,  but 
that  the  marquis  of  Cianrickard,  the  new  lord 
deputy,  found  himself  no  better  treated  than 
the  lord  of  Ormond  had  been :  that  part  of  the 
clergy  which  hud  continually  opposed  the  lord 

.  lieutenant  for  being  a  Protestant,  were  now  as 
little  satisfied  with  -the  deputy's  religion,  and  as 
violently  opposed  all  his  desires,  and  violated 
their  own  promises,  and  quickly  made  it  evi- 
dent, that  his  affection  and  loyalty  to '  the  king 
was  that  which  they  disliked,  and  a  crime  that 
could  not  be  weighed  down  by  the  undoubted 
.sincerity  of  his  religion.  They  entered  into 
secret  correspondence  with  the  enemy,  and 
conspiracies  between  themselves;  and  though 
there  were  some  persons  of  honour  and  quality 
with  the  deputy,  who  were  very  faithful  to  him 
and  to  the  king,  vet  there  were  so  many  about 
him  of  another  allay,  that  all  his  councils,  reso- 
lutions, and  designs,  were  soon  enough  disco- 
vered to  the  enemy  to  be  prevented ;  and 
though  some  of  the  letters  were  intercepted, 
and  the  persons  discovered  who  gave  the  intel- 
ligence, he  had  not  power  enough  to  bring  them 
to  justice;  but  being  commonly  friars  aad  cler- 
gymen, the  privilege  of  the  uhurch  was  pre- 
sently insisted  upon,  and  so  they  were  rescued 
hoia  the  secular  prosecution  till  their  escape 
was  contrived.  That  perfidious  and  treache- 
rous party  had  so  great  an  interest  in  all  the 
towns,  forts,  and  garrisons,  vdiich  yet  pretended 
to  be  subject  to  Uie  deputy,  that  all  his  orders 
were  still  contradicted  or  neglected ;  and  the 
enemy  no  sooner  appeared  Mfore  any  place, 
but  some  faction  in  the  town  caused  it  to  be 
delivered  up  and  rendered.  Nor  could  this 
fatal  sottishness  be  reformed  even  by  the  seve- 
rity and  rigour  which  the  English  exercised 
■pon  them;  who,  by  the  wonderful  judgment 

'  of  God  Almighty,  always  executed  those  men 
ftha  put  themselves  and  the  towns  into  their 
bands,  finding  them  to  hare  had  some  barba- 
rous part  in  the  foul  inurders  which  had  been 
committed  in  the  bcttnning  of  the  rebellion, 
%hd  wbo  bud  btei^  by  all  the  acts  of  grace 


grniited  by  the  several  powers,  still  reserved 
for  justice:  and  of  this  kind  there  were  so 
many  instances  in  and  about  Limerick  and 
Callaway;  that  they  deserved  to  be  collected 
and  mentioned  in  a  discourse  by  itself,  to  ob- 
berve  and  magnify  the  wonderful  Providence  of 
God  Almighty,  in  bringing  heinous  crimes  to 
ligtit  and  punishment  in  this  world,  by  meaoa 
unapprehended  by  the  guilty;  msumuch,  as 
there  was  scarce  a  person  of  the  cUigy  or  iaity, 
who  had  had  a  single  hand  in  the  contriving 
and  fomenting  the  hnt  rebellion,  and  in  the 
perpetration  of  those  horrible  murders,  who 
had  obstructed  ail  overtures  towards  peace, 
and  caused. peace  to  he  broken  as  soon  as 
made ;  who  had  adhered  to  the  Nuncio,  and 
endeavoured  most  maliciously  to  exclude  the 
king  and  his  royal  posterity  from  the  domi* 
nions  of  Ireland ;  I  say,  there  was  scarce  a 
man  vfry  notorious,  and  eminent  in  trans- 
gressions of  this  kind^  who  did  not  by  some  act 
of  treachery  first  endeavour  to  merit  from  the 
English,  and  by  that,  or  by  some  other  means, 
fell  into  their  hands,  and  were  by  tliem  pub- 
licly and  reproachfully  executed  and  put  to 
death. 

This  being  the  sad  condition  the  lord  Depotr 
was  in,  and  tlie  Irish  party  having,  without  his 
leave,  and  against  his  express  command,  taken 
upon  thein  to  send  messengers  into  Flanden 
to  desire  the  duke  of  Lorrain  to  take  thecn 
into  his  protection,  offering  to  dehver  several 
imp'oriant  places  and  sea-towns  into  his  pos- 
session, and  to  become  his  subjects;  upon 
which  invitation  the  duke  sent  over  an  ambassa- 
dor and  a  good  sum  of  money  for  their  present 
relief;  the  Deputy  was  in  a  short  time  re- 
duced to  those  straits,  that  he  durst  not  remain 
in  any  town,  nor  even  in  his  own  house  for 
three  days  together,  but  was  forced  for  his  se- 
curity to  shift  from  place  to  place,  and  some- 
times to  lodge  in  the  woods  and  fields  in  cold 
and  wet  nights,  by  which  he  contracted  those 
infirmities  and  diseases  which  shortly  after 
brought  him  to  his  grave ;  and,  in  the  end,  he 
was  compelled  to  accept  a  pass  from  the  JBog- 
lish,  who  had  a  reverence  to  his  person  and  un- 
spotted reputation,  to  transport  himself  into 
England,  where  his  wife  and  family  were,  and 
where  he  died  before  he  could  procure  means 
to  carry  himself  to  the  king,  which  healwajs 
intended  to  do. 

When  the  English  commissioners  had  cfl- 
larged  themselves  with  some  commotion  in  this 
narration  and  discourse,  they  again  provoked 
the  Irish  commissioners  to  nominate  one  person 
amongst  themselves,  or  those  for  whom  thej 
appeared,  who  they  lielieved  could  in  justice 
demand  bis' majesty's  favour;  and  if  they  could 
not  make  it  evidently  appear,  that  he  had  forw 
feited  all  his  title  to  pardon  after  the  treaties^ 
and  that  he  had  again  been  as  faulty  to  th* 
king  as  before,  they  would  be  very  willing  he 
should  be  made  the  object  of  the  king's  grace 
and  bounty,  and  be  restored  to  his  estate. 
And  then  applying  themselves  to  his  ma^esty^ 
with  great  duty  and  submission,  they  con* 
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^MedytiMt  if  an  J  persons  hsd,  bj  their  snbie- 
HWt  or  tecrot  senricesy  or  by  their  attendance 
iipoo  his  majestj,  rendered  themselves  grate- 
A  tohiaa,  and  irorthj  of  his  royal  favoor,  they 
wfeverj  willing  that  his  majesty  should  restore 
all,  or  anj  of  (hem  to  tJieir  Itonours  and  estates, 
iu  such  oMuiner  as  his  mi^esty  io  his  wisdom' 
fthoald  think  fit,  and  a|;ainst  all  impediments 
whatsoever.  And  hereupon  several  acts  of 
pariiament  were  passed,  fiir  the  iiideninity  and 
Uie  restoring  several  persons  of  honour  and  in- 
terest to  their  estates ;  who  either  ia  justice 
coold  require  the  same,  as  bavins  been  always 
&ithfnl  to  the  cipwn,  and  suffered  with  it,  and 
icr  it ;  or  who  had  so  manifested  their  affection 
asd  duty  for  his  majesty,  that  he  thought  fit  in 
that  consideration  to  wipe  out  the  memory  of 
whatsoerer  had  been  formerly  done  amiss : 
and  by  tliis  means  many  were  io  a  sliorc  time 
puK  into  a  full  possession  of  their  estates,  to 
which  they  cotiid  make  a  good  pretence  at  the 
time  when  the  rebellion  bey^nn. 

The  considenuioo  and  debate  about  the  set- 
tlenient  of  Ireland,  upon  tlie  bill  proposed,  took 
up  very  many  days,  his  majesty  being  always 
present,  and  in  which  there  arose  every  day 
new  difficulties.  It  appeared  plainly  enough, 
that  the  guilt  was  so  general,  that  if  the  letter 
of  the  act  of  parliament  of  the  seventeenth 
year  of  the  late  king  were  strictly  pursued, 
afaoost  an  extirpation  of  tlie  whole  nation 
would  follow,  and  which  at  best  would  be  very 
miserable.  Then  the  transplantation,  into 
Conaoght,  had  been  acted,  and  finished  so  many 
jpears  before  (which  was  very  prudently  done 
m  point  of  government,  in  respect  of  the  un- 
steady humour  of  that  people,  and  their  natural 
indinatioo  to  rebel,  if  the  same  had  been  exe- 
cated  by  any  rules  of  justice),  and  tfie  soldiers 
and  adventoren  had  been  likewise  so  many 
years  io  the  possession  of  their  lots,  and  had 
laid  out  so  much  money  in  building  and  plant- 
ing, that  if  his  miyesty  had  reviewed  all  that 
had  been  done,  aii|l  taken  those  advanioges 
upon  former  miscarriages  and  misapplications 
as  io  law  he  might  have  done,  tlie  whole  foun- 
dataoBS  apon  which  all  the  hopes  rested  of  pre- 
serving that  kingdom  within  their  obedience  to 
the  Crown  of  England  must  have  been  shaken, 
and  even  dissolved.  And  tlien  the  memory  of 
the  hcgioning  of  tlie  rebellion  in  Ireland  (how 
sany  other  rebellions  soever  had  followed  it, 
as  bad  or  worse  in  respect  of  the  consequences 
that  attended  tliem)  was  as  fresh  and  as  odious 
to  the  whole  penple  of  England,  as  it  had  been 
the  first  year ;  and  the  whole  nation  upon  the 
matter  (thoiugh  there  were  many  persons  of  it 
of  great  honour  and  virtue)  was  fallen  intO/that 
contempt,  that  they  seemed  indeed  in  the  eyes 
of  Christendom  worthy  of  the  miserable  fate 
tkey  were  reduced  to:  and  no  doubt  it  was 
a  oonsideratioB  that  reasonably  made  them 
thought  leas  wonky  of  extrafirdinary  favour 
sod  compassion,  that  when  both  the  other  na- 
tiniis  had  made  many  noble  attempts  for  re- 
deeming their  liberty*  and  for  the  restoration  of 
Ml  mafcsty  (fox  3in»(Mod  itself  h9d  done  much 


towards  it),  and  bis  present  restoration  was» 
by  God's  blessing,  and  only  with  his  blessing, 
the  sole  effect  of  the  courage  alld  affection  of 
bis  own  subjects ;  so  that  England  and  Scot-^ 
land  had  in  a  great  degree  redeemed^  and  ^ ven ' 
undone  what  had  before  been  done  amiss  :  and 
his  majesty  had  approved  and  siecured  those 
affections  to  them.  By  tliose  promises  and  con- 
cessions which  be  was  in  justice  obliged  to  per- 
form  :  but  the  miserable  Irish  alone  had  no 
part  in  the  benefit  his  majesty  had  received^ 
nor  had  God  sufiered  them  to  be  the  least  in- 
struments in  bringing  his  good  pleasure  to  pass, 
or  to  give  any  testimony  of  their  repentance 
for  the  wickedness  they  had  wrooght,  or  of 
their  resolutions  to  be  better  subjects  for  the 
future ;  so  that  they  seemed  as  a  people  lefl 
out  and  exempted  from  any  beneBt  from  that 
blessed  oonjuucture  in  bismi^esty's  restitution : 
and  this  disadvantage  was  improved  toirards 
them  by  tlieir  frequent  manifestation  of  an  in- 
veterate animosity  against  the  English  nation 
and  English  government ;  which  again  was  lie- 
compenced  to  them  by  an  irreconcil^able  jea- 
lousy of  all  the  English  towards  them ;  de- 
danng  plainly,  that  they  could  be  no  longer 
secure  of  any  thing  they  had,  or  should  have 
in  Ireland,  than  it  should  evideutly  appear  that 
it  was  not  in  the  power  of  the  Irish  to  take  it 
from  them ;  and  to  this  conclusion  their  pre* 
sent  confidence  and  impudence  contributed 
very  much :  and  it  appeared  plainly  enough, 
that  they  expected  the  same  concessions  (which 
the  necessity  of  that  time  had  made  fit  to  be 
granted  to  them)  in  respect  of  their  religion, 
and  liberty  of  conscience,  as  they  called  it, 
should  be  now  likewise  confirmed,  witboqc 
which  all  other  graces  would  not  be  sufficient 
to  contrjn  them  within  the  limits  of  subjec- 
tion. This  state  and  condition  of  affairs,  and 
the  temper  of  the  people,  made  it  very  no- 
cessary  to  the  king  to  be  very  wary  in  dispens- 
ing his  ordinary  favours  (which  his  natural,  mer- 
ciful inclination  prompted  him  to)  to  the  Irish, 
and  in  the  alterations  which  justice  obliged 
him  to  make  in  that  kingdom,  that  the  manner 
of  it  should  make  it  appear,  that  it  was  the  par- 
ticular justice  in  a  particular  case,  which  could 
not  be  attended  with  aoonsequence  prejudicial 
to  any  general  interest. 

There  appeared  in  this  debate  an  intention 
in  the  soldiers  and  adventurers,  which  was  to 
have  great  countenance  and  approbation  in  the 
bill  now  under  examination,  to  destroy  all  in» 
tails  and  settlements  at  law  upon  consideration 
of  marriage,  or  any  other  contracts  which  had 
been  made  before  the  rebellion  ;  nor  had  there 
been  in  the  whole  former  proceedini&s,  in  the 
time  of  the  usurpation,  any  consideration  tsken 
of  mortgages  or  debts  due  by  statute  or  recog" 
niaance,  or  upon  any  other  security;  so  that 
all  such  debts  must  be  either  lost  to  the  pro- 
prietors, or  remain  still  with  the  interest  upon 
the  land,  whosoever  had  enjoyed  the  benefit  or 
the  profit  thereof:  All  which  seemed  very  an*- 
reasoimble  and  unjust ;  and  that  such  estates 
should  remain  for&iteci  by  the  treason  of  th« 
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fa^r,  who  liad  been  aolj  tenant  for  life, 
against  all  descents  and  legal  titles  of  ianoeent 
children,  and  oi  which  in  ail  legal  attainders 
the  crown  never  had  or  could  receive  any  bene- 
fit. Yet,  bow  uai'easonable  soever  these  pre- 
tences appenred  to  be^  the  rules  anil- directions 
for  the  remedy  thereof  were  not  very  easy ; 
the  English  declaring,  that  if  such  titles  were 
preserved  and  allowed  to  be  good,  there  would 
net  in  that  universal  guilt  which  upon  the  mat- 
ter comprehended  and  covered  the  whole  Irish 
nation,  there  would  not  be  one  estate  forfeited 
fjr  Treason,  but  intails  and  other  useful  con- 
veyances  would  be  forged  to  defend  and  secure 
the  same;  nor  would  tbete  be  witnesses  want- 
ing to  justify  and  prove  whatsoever  their  evi- 
dence could  be  applied  to :  And  if  those  trials 
were  to  be  by  the  known  rules  and  customs  of 
the  law  in  cases  of  the  like  nature^  there  was 
too  much  reason  to  suspect  and  fear  that  there 
would  be  little  justice  done,  since  a  jury  of 
Irish  would  be  sure  to  find  against  the  English ; 
and  there  was  as  much  reason  to  apprehend 
that  the  English  would  bring  in  their  verdict 
against  the  Irish,  lelf  the  evidence  ofi  either  side 
be  what  it  would.  However,  the  king  was  in 
no  degree  inclined,  upon  any  suggestions,  to 
countenance  such  a  barefaced  violation  of  the 
law  by  any  declaration  in  the  aet ;  and  after 
many  alterations  and  amendments,  and  there 
remaining  still  so  many  difficulties  and  intrica- 
cies, he  foresaw  that  all  matters  vvere  not  yet 
SO  clearly  stated,  that  the  settlement  could  be 
made  by  this  bill ;  but  that  such  preparations 
might  be  made  towards  it,  and  such  exaraina^ 
tiuns  taken,  and  some  particular^  settled  and 
adjusted,  and  what  remained  stated  with  more 
clearness  for  his  majesty's  determination,  he 
passed  the  first  act  of  parliament,  and  com- 
mitted the  execution  thereof  to  too  many  com- 
missioners, nominated  to  his  majesty  by  those 
vtho  were  most  conversant  in  the  affairs  of  Ire- 
land; none,  or  very  few  of  which  were  known 
to  his  majesty,  or  to  any  of  those  who  had  been 
id  many  years  from  their  country,  in  their  con- 
stant attendance  upon  his  majesty's  person  be- 
yond the  seas.  And  upon  this  conclusion,  and 
this  dispatch,  the  commissioners  from  Ireland 
of  all  kinds  returned  thither,  the  earl  of  Orrery 
being  one  of  the  three  justices  who  were  en- 
trusted with  the  goverunient. 

After  a  year  spent  in  the  execution  of  this 
commission,  there  was  very  little  done  towards 
the  settling  the  kingdom ;  but,  on  the  contrary, 
the  breaches  were  mnde  wider,  and  so  much 
passion  and  injustice  shewed,  that  complaints 
were  brought  to  his  majesty  from  all  parts  of 
the  kingdom,  and  from  all  persons  in  authority. 
The  number  of  the  commissioners  were  so 
great,  and  their  interest  so  different,  that  they 
made  no  dispatch ;  very  many  ef  them  were  in 
possession  of  those  lands  which  others  sued  for, 
and  bought  the  broken  titles  and  pretences  of 
others  for  inconsiderable  sums  of  money,  which 
thev  stipported  and  made  good  by  their  ewn 
.  Mnthority ;  and  those  men,  who  had  their  own 
imtioaUr  conoenuiieot  chwfly  to  maintiaio^  at- 


tended the  service  very  diligently;  Th«  lew 
who  were  more  indifferent,  by  having  no  iate- 
rest  of  their  own  at  stake,  were  weary  of  their 
attendance  and  expence  (there  being  no  allow- 
ance Tor  their  pains,)  and  offended  at  the  par- 
tiality and  injustice  ihey  saw  practised,  with- 
drew themselves,  and  would  he  no  longer  pre- 
sent at  those  transactions,  whioli  they  could  not 
regulate  or  reform :  All  interests  were  equall  j 
offended  and  incensed;  and  the  soldiers  ana 
adventurers  complained  no  less  of  the  corrup- 
tion and  injustice  than  the  Irish  did ;  so  that 
the  lords  justices  and  council  fonnd  it  necessarj 
to  transmit  another  bill  to  his  majesty,  which^ 
^s  I  remember,  they  called  an  explanatory  bill 
of  tlie  former;  by  which  they  had  proiided^ 
That  no  person  who  lived  in  Ireland,  or  had 
any  pretence  to  an  estate  there,  should  he  eift* 
ployed  as  a  commissioner :  hut  that  his  majesty 
should  be  desired  to  send  over  a  competent 
number  of  well-qualified  persons  out  of  England 
to  attend  that  service ;  upon  whom  a  fit  salary 
should  be  settled  by  the  bill,  and  such  rulea 
set  dawn  as  might  direct  and  govern  the  man- 
ner of  their  proceedings;  an  onih  being  likewise 
included  in  the  bill  which  the  commissioners 
were. to  take  for  the  impartial  administration  of 
justice.  And  for  the  prosecution  of  tliis  new 
transmitted  act,  several  persons  were  sent  over 
to  attend,  and  inform  his  majesty  and  the  coun- 
cil upon  any  difficulties  or  scruples  that  night 
arise  upon  the  several  claims  and  pretences 
which  were  made. 

The  second  dct  took  as  nmch  time  as  th« 
fonner ;  all  that  had  been  said  in  the  fomaer 
debates  being  again  repeated,  and  almost  with 
the  same  passion  and  impertinence  ;  the  Irish, 
making  large  observations  upon  the  proceedings 
of  the  late  commissioners^  to  justify  those  fears 
and  apprehensions  they  had  formerly  ur^ied* 
And  there  is  too  mnch  reason  to  believe^  t^at 
their  greatest  design  now  was  rather  to  keep 
off  any  settlement,  than  that  they  hoped  to  pro- 
cure such  a  one  as  they  desired  ;  relying  more 
to  find  their  account  from  a  general  dissatisfac- 
tion, and  the  distraction  and  confusion  whicU 
was  like  to  attend  it,  than  from  any  determina- 
tion that  was  like  to  be  given  in  their  fiU'our : 
Which  yet  they  did  not  despair  of,  ns  well  by 
some  promises  their  friends  at  court  had  med« 
to  them,  upon  great  promises  made  first  by 
them,  as  well  as  for  the  prejudice  they  found 
was  generally  conceived  against  some  of  the 
soldiers,  and  many  of  the  adventurers,  who 
were  tike  to  gain  most  upon  the  division.  And 
though  the  Irish' were  in  general  dread  and  de^ 
testation  for  the  reasons  aforesaid ;  yet  there 
were  many  particular  men,' both  of  the  sbldiers 
and  adveniorers,  who,  in  respect  of  many  noto* 
rious  and  opprobious  actions  against  the  crown 
throughout  their  whole  employment,  were  aft 
little  satisfied  with  this  revolution  as  any  men 
could  be,  and  were  so  universally  odious  both 
in  England  and  Ireland,  that  if  the  kine's  jus* 
tice  could  have  been  observed,  and  their  par- 
ticular cases  severed  from  the  rest,  without  vio- 
lation of  the  nds  ivhish  secured  the  retty  say 
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dissuade  liim  from  exposing  himself  to  so  ha- 
zardous an  underUKing ;  whicii  was  very 
true  :  but  bis  majesty  believing  that  it  was  very 
necessary  for  his  service,  and  the  duke  baviug 
always  resigned  himself  to  his  majesty's  <lLipo- 
sal,  he  chearfuUy  undertook  the  employment ; 
and  his  majesty  named  and  appointed  sir 
Richard  Rainsford,  seijeant  at  law,  (since  made 
one  of  the  barons  of  his  majesty's  excljequer  at 
Westminster)  sir  Edward  Smith,  one  of  the 
benchers  of  the  Middle-Temple,  (afterwards 
made  Chief  Justice  of  his  majesty's  court  ef 
Common  Pleas  in  Ireland)  Henry  Coventry, 
one  of  his  majestv's  bed-chamber,  sir  Winstan 
Churchill,  colonel  Edward  Cooke,  sir  Edward 
Deering,  and  sir  Tbo.  Beverly,  all  persons  of 
very  good  parts  and  very  clear  reputations,  to 
be  his  commissioners  for  the  execution  of  the 
bill  of  settlement  of  Ireland  :  and  wiih  these, 
and  all  other  persons  who  attended  that  inter- 
est, the  duke  of  Ormond  entered  upon  his 
journey  for  that  kingdom  abdut  July  or  August 
in  the  year  1664,  full  four  years  afcer  the  king's 
happy  return  into  England.  And  when  Mr. 
Coventry  shortly  after  procured  his  roiyesty's 
leave  to  return  to  his  attendance  upon  liis 
person,  sir  Allen  Broderic  was  appointed  to 
serve  in  his  place  as  a  commisaioner. 

It  was  some  months  before  the  commis- 
sioners, after  their  arrival  in  Ireland,  could 
settle  those  orders  and  rules  for  their  proceeding 
which  were  necessary  before  they  appointed 
the  people  to  attend :  and  it  was  as  necessary 
that  they  should,  in  the  order  of  their  pro- 
ceedings, first  proceed  upon  the  Irish;  both 
because  there  should  be  no  settlement  of 
soldiers  or  adventure^  in  possession  of  any 
lands,  before  the  title  of  the  Irish  waa  deter-* 
mined ;  and  because  there  was  a  clause  in  the 
last  act  of  parliament,  that  all  the  Irish  should 
put  in  their  claims  by  such  a  day,  and  be  deter- 
mined before  such  a  time,  which  time  might  be 
prolonged  for  once  by  the  lord  Lieutenant  and 
council.  So  that  the  delay  for  so  many  months 
before  the  commissioners  sat,  gave  great  argu-> 
ment  of  complaint  to  the  Irish,  though  it  could 
not  possibly  be  avoided,  io  regard  that  the  com- 
inission^rs  themselves  had  not  been  nominated 
by  the  king  above  twenty  days  before  they 
began  their  journey  for  Ireland  :  so  tiiat  they 
could  ijever  so  ^uch  as  read  over  the  acts  of 
parliament  together  before  they  came  to  Dublin, 
and  then  they  found  so  many  difficult  clauses 
in  both  acts  of  parliament  and  so  contrary  to  * 
each  other,  that  it  was  mx  easy  matter  to  deier-  \ 
mine  how.  to  govern  themselves  in  point  .of 
right,  and  to  reduce  themselves  to  any  metliod 
in  their  proceedings :  hut  after  they  had  ad- 
justed all*  things  as  well  as  'they  could,  they 
published  their  t>rders  in  what  method  thry 
meant  to  proceed,  and  appointed '  the  Irivh  to 
put  in-  their  claims  by  such  a  time  and  to  attend 
the  prosecution  of  them  accurdin^lv.  And 
they  nad  no  socfner  entered  upon  their  work 
but  the  English  thought  they  bad  begun  ii  soon 
enough ;  for  they  heard  every  day  mnny  of  thai 
Utihp  who  had  beea  luuiwo  tp  be  the  mmt 


thing  thtft  could  have  been  dona  to  their  detri- 
■leot  would  have  been  grateful  enough.  How- 
ever, after  a  very  tedious  debate  bis  majesty 
being  assured  by  tliose  who  were,  thought  to 
anderacand  Ireland  very  exactly,  and,  ypoo  the 
sarveys  which  had  been  taken  of  Ireland  witli 
great  punctuality,  undertook  that  there  was 
land  eooogh  to  satisfy  all  the  soldiers  and  ad* 
venturers,  and  that  there  would  be  eno^h  left 
(or  the  accommodation  of  the  Irish  in  a  liberal 
proportion  ;  and  having  given  some  rulea  like- 
vise  and  limitations  to  the  immoderate  pre- 
tences and  demands  of  the  soldiel^  and  adven- 
turers upon  die  Dublin  ordinance,  and  imper- 
fect admeasurements  and  some  other  irregu- 
larities which  in  the  execution  of  the  former 
omnmission  they  had  indulged  to  themselves, 
hb  majesty  likewise  dispatched  .  the  second 
bill. 

Whilst  this  second  bill  was  under  delihera- 
boa,  there  fell  out  some  accidents  which  pro- 
duced great  altercations  with  reference  jto  the 
aSairs  of  that  kingdom  :  the  earl  of  Montroth 
who  was  one  of  the  justices,  was  lately  dead ; 
and  it  had  been    very  apparent  that  whilst  he 
was   alive,  the    difference  between  the  three 
justices,  and  their  different  humours  and.affec- 
.  tiona,  had  little  advanced  the  settling  the  go- 
vemment;  so  that   tbey  who  took  the  most 
impartial  survey  of  all  th^t  was  done,  did  con- 
dude  that  nothing  could  be  so  reasonably  done 
towards  a  settlement,  as  the  deputing  one  single 
person  to  exercise  that  governmeot ;  and  the 
duke    of  Albemarle  himself,   who  had  a  very 
ooDsiderable   estate  in   that  kingdom,   which 
made  bim  long  for  a  settlement,  and  who  had 
both  before  the  king's  return,  and  ever  since 
pasdonately  insisted  that  the  -duke  of  Ormond 
should  not  be  employed  there  ;  who  likewise 
had  as  greftt  an  aversion  from  the  thought  of 
it;   L  say,  the    general  now  had  so   totally 
changed  his  mind,  that  he  told  the  king,  that 
there  was  no  wa^  to  explicate  the  kingdom  out 
of  those  iutricacies  in  which  it  was  involved 
but  by  sending^over  a  lord  lieutenant  thither, 
th^t  be  thought  it  not  fit  for  his  majesty's  ser- 
vice that  himself,  who  had  the  commission  of 
lord  Lieutenant,   should    be  absent  from  his 
majesty's  person  ;  and  therefore  thst  he  was 
.  very  reiady  and   desirous  to  give  up  his  com- 
mission ;    and  that  in  his  judgment  nobody 
would  be  able  to  settle  and  compose  the  se- 
veral factions  in  that  kingdom  but  the  duke  of 
Ormond,   which  he  thought   would  be    very 
grateful  to  all  sorts  of  people ;  and  therefore 
his  possitive  advice  was,  that    hi^    majesty 
would  as  soon  as  was  possible  grant  bis  com- 
mission pf  lieutenancy  to  him,  and  send  him 
oirer  into.  Ireland;  and  both  the  king  and  the 
general,  bad  spoken  with  the  duke  of  Ormond, 
and  prevsMl^a  *'ith  him  to  accept  the  charge, 
before  jever  I  heardof  it ;  all  of  them  believing 
that  the  uncertainty  of  his  being  able  to  do 
the  kini;  service,  in  so  general  a  disunion  and 
jealousy  of  persons,  aad  contradiction 'of  in- 
terescB,  and  the  gr^at  affection  and  friendship  I 
W  lor  tbo  dfikoof  Onnondi  would  make  me 
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forwtrd  in  the  first  b€giiii)iii|(  of  the  rebellion, 
and  the  most  mnlicious  in  carrying  it  on,  de- 
clared innocent ;  and  deedfof  settlement  and 
entails,  which  had  been  never  heard  of  before 
and  which  would  have  been  produced  (as  they 
reasonably  believed)  before,  the  former  coiit- 
misstoners,  if  they  had  had  tliem  to  produce, 
now  declared  good  and  iralid  ;  by  which  the 
Irish  were  immediately  put  into  possession  of  a 
▼ery  great  quantity  of  land  tasen  from  the 
English :  So  that  in  a  short  time  the  commissi- 
oner's had  rendered   themselves  as  generally 
«dious  as  the  Irish,  and  were  looked  upon 
«s  persons  corrupted  for  that  interest,  which 
had  every  d«y  success    alt^ost  in  whatsoever 
they  pretended;    and    their   determinatiQns 
happened  to  have  the  more  of  prejudice  upon 
chem,  because  the  commissioners  were  always 
<iividedin  their  judgments ;  and  it  is  no  wonder 
that  they  who  seemed  most  to  adhere  to  the 
Enelish  interest  were  most  esteemed  by  them. 
The  parliament^  in  Ireland  was  then  sitting, 
and  the  House  of  Commons  (consisting  of  very 
many  members  tvho  were  either  soldiers  or  ad- 
venturers, or  had  the  like  interest)  was  very 
much  oGFended  at  the  proceedings  of  the  com- 
missioners, made  many  votes  against  them,  and 
tbreatoed  them  with  their  authority  and  juris- 
diction :  but  the  commissioners,  who  well  knew 
their  own  power,  and  that  there  was  no  appeal 
against  their  judgments,  proceeded  still  in  tncir 
own  method,  and  contmoed  to   recei\'e  the 
claims  of  the  Irish  beyond  the  time  that  the  act 
of  parliament  or  the  act  of  state  limited  to  them 
as  was. generally  understood  ;  and  during  their 
last  eight  or  ten  days  sittings  upon  those  claims, 
they  passed  morejudgments  and  determinations 
than  in  near  a  year  before,  indeed  with   won- 
derful expedition ;  when  the  English,  who  were 
dispossessed  by  those  judgments,  had  not  their 
witnesses  ready,  pre^tiining  that  in   point  of 
time  those  causes  could  not   have  been  heard. 
By  these  sentences^  and  decrees,  many  hundred 
thousand  of  acres  were  adjudged  to  the  Irish, 
which  had  been  looked  upon  as  unquestionably 
forfeited.    This  raised  so  great  a  clamour'  that 
the.  English  refused  to  yield  possession  upon  the 
decrees  of  the  commissioners,  who,  by  an  omis- 
sion in  the  act  of  parliament,  were  not  qua- 
lified with  power  enough  to  provide  for  the  exe- 
cution of  tlieir  own  sentence:} :  The  courts  of 
law  established  in  that  kin^om  would  not,  nor 
indeed  could,  give  any  assistance  to  the  com- 
missioners ;  and  the  lord-lieutenant  and  coun- 
cil, who  h»d,  in  the  beginning,  by  their  autho- 
rity, put  n»nv  of  those  into  possession  of  those 
lands  which  the  commissioners  had  decreed  to 
them,  were  now  more  tender  and  reserved  in 
that  multitude  of  decrees  which  had  lately  pass- 
ed :   so  that  the  Irkh  were  using  their  utmost 
endeavours  by  force  to  reoo^er  the  possession  of 
those  lands  which  the  commisBioners  had  de^ 
cred  te  them,  whilst  the  English  were  likewise 
resolved  by  force  to  defenll  what  they  had 
been  sotongposseaseA  o(  notwithatandiiig  the 
comroissioners  deteftninatioo ;  and  the  com- 
miisiouert  tbeoBsdvci  wereto  ftr  trovbled  and 


dissatisfied  with  these  proceedings,  and  with 
some  intricate  clauses  in  the  act  of  parliament 
coucemioe  the  future  prosecution  of  that  afiair, 
that  thou^i  they  had  not  yet  made  any  en- 
trance upon  the  decision  of  the  claims  of  the  Eng- 
lish, or  of  the  Irish  Protestants,  ihey  declared 
that  they  would  proceed  no  fartlier  upon  tlie 
execution  of  their  commission,  until  they  could 
receivf  his  roaje^tf 's  pleasure ;  and  for  the  bet- 
ter doing  thereof,  they  desired  liis  majesty's 
leave  that  (hey  might  attend  his  royal  person  ; 
and  there  being  at  the  same  tiroei  several  com- 
plaints made  against  them  to  his  majesty,  and 
appeals  made  to  him  from  their  decrees,  hie 
majesty  gave  the  oommis»ioners  leave  to  return  ; 
and  at  the  same  time  all  the  other  intefesti  sent 
tlieir  deputies  to  solicit  their  right :  in  tlie  pro* 
secution  whereof,  after  much  time  8(/ent,  the 
king  likewise  thought  fit  to  receive  the  advice 
and  assistance  of  his  Heuteiiant;  and  so  the 
Dukeof  Orinond  likewise  attended  his  majesty, 
and  the  settlement  of  Ireland  was  the  third  time 
brought  before  his  majesty  an<l  bis  council ; 
there  being  then  likewise  transmitted  a  third 
bill,  as  additional  and  supplemental  to  the  other 
two,  and  to  reverse  many  of  the  decrees  made 
by  the  commiasiotters,  they  bearing  the  reproacli 
of  all  that  had  been  done,  or  had  succeeded 
amiss,  and  of  all  persons  who  v^ere  grieved  of 
any  kind  soever. 

The  king  was  very  tender  of  the  reputation 
of  his  commissioners,  who  had  been  always  es- 
teemed men  of  great  probity,  and  uUquestiona* 
ble  reputation ;  and  thougii  he  could  not  re- 
fuse to  receive  complamts,  yet  he  gave  those 
who  complained  no  farther  countenance,  than 
to  give  the  others  opportunity  to  vindicate  ihem* 
selves;  nor  did  there  appear  the  least  evidence 
to  question  the  smcenty  of  thMr  proceedings, 
or  to  make  them  liat>le  to  any  reasonable  suspi- 
cion of  corruption  ;  and  the'  complaints  Here 
still  prosecuted  by  thoae  who  hati  that  taken 
from  them  which  thev  desired  to  have  kept  for 
themselves.  The  truth  is,  there  is  reastin  enough 
to  believe,  tliatupon  tliefirstarrivalol  the  com- 
missioners in  Ireland,  and  some  conveisation 
they  had,  and  the  observation  they  made  of  the 
great  bitterness  and  animosity  from  the  Englisb, 
both  soldiers  and  adventurers,  towards  the 
whole  Irish  nation,  of  what  kind  soever ;  the 
scandalous  proceeding  of  the  late  commission- 
ers upon  the  first  act,  where  they  had  not  been 
guided  by  any  rules  of  justice,  hut  rejecting 
alll  evidence  which  might  operate  to  the  taking 
anything  from  them  which  they  resohedto 
keep,  the  judges  themselves  beine  both  paities 
and  witnesses  ijt  all  the  catises  brooght  before 
them ;  together  with  the  very  ill  repotatioo 
very  many  of  the  soldiers  and  adventurers  had 
for  eitraordinary  malice  to  the  crowp,  and  tt» 
the  royal  family ;  and  the  notable  beibarity 
they  had  exercised  towards  the  Irish,  wbe^ 
witlkout  doubt,  for  many  years  had  undeigone 
then\^t  cruel  oppressions  of  all  kinds  febat  can 
be  iqiagined,  many  thousands  of  tbena  having 
been  forced,  without  being  covered  under  any 
house  to  perish  in  the  o]>en  ficMs  for  hofifpt  i 
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die  iofraoas  purchases  which  had  lieen  made 
kij  aiany  person^,  who  had  compelled  the  Iribh 
to  sell  their  rcroaiaders  and  b«ful  pretences, 
forterj  inconsiderable  sums  of  money  r   I  say 
these,  and  mnnj  other  particulars  of  this  kind, 
together  with  tome  attempts  that  had   been 
mideJipon  their  first  arrival,  to  corrupt  them> 
against  all  pretences  wliich  should  be  made 
b;  the  Irish,  might  probably  dispose  the  com- 
wssioners  themselves    to    such    a  prejudice 
ag!un«c  many  of  the  English,  and  to  such  a 
eompassioo  towards  the  Irish,  that  they  might 
be  too  much  iuclined  to  fiivour  their  pretences 
and  claims;  and  to  believe  that  tlie  peace  of 
the  kingdom    and  his  majesty's   government 
might  be  better  provided  for,  by  their  bein^ 
settled  in  the  lands  of  which  they  had  been 
formerly  possessed,  than  by  supporting  the  ill 
|otten  titles  of  those  who  bad  manifested  all 
loiagioable  infidelity  and  malice  against  his 
majesty,  whilst  they  had  any  power  to  oppose 
him  ;  and  had  not  eiven  any  testimony  of  their 
oopveision,  or  of  ttteir  resolution  to  yield  hitn 
fur  the  future  a  perfect  and  entire  obedience 
when  th^  could  oppose  him  no  lon^ter ;  as  if 
they  desired  only  to  retain  those  lands  they 
had  gotten  by    rebeUioo,  together  w\th   the 
principles    opoo    which    they    had  -  received 
tfaciUy    ootil  they    should  have  an   opportu- 
nity to  Jostiiy  both  by  some  new  power  or 
coBCorrence    amongst    tliemseives.    Whence- 
aoever  it  proceeded,  it  was  plain  enough  the 
Iffisli   had  received  more  favour  than  was  ex-' 
pccted  or  imagined;  and  in  the  very  entrance 
into  the  work,  to  avoid  the  partiality  which 
was  too  apparent  in  the  English  towards  each 
other,  and  their  animosity  against  the  Irish,  as 
cvifllenty  very  strict  rules  had  been  set  duwn  by 
the  Comniissioners,  what  kind  of  evidence  they 
would  admit  to  be  good,  and  receive  accord- 
ingly ;  and  it  wa&  provided,  that  the  evidence 
of  no  soldier  or  adventurer  should  be  received 
in  any  case,  to  which' hims<>lf  was  never  so 
vuich^  a  stranger ;  as,  if  his  own  lot  had  fallen 
ta  Alunscer,  and  that   he  had  no  pretence  to 
any  thing  out  of  tliat  province,  his  evidence 
should  not  be  received  as  to  an;  thing  that  he 
had  seen  done  in  Lempstcr,  or  Connaught,  or 
UliCcr,  w|yerein  he  wab  not  at  all  concerned  ; 
which  was  thought  to  he  a  very   unjust  rule, 
after  so  mauy  jrears  eipired,and80  many  per> 
ion«  dead,  who  had  likewise  been   present  at 
those  actions  s  and  by  this   means  many  per- 
•oas  were  declared  not  to  have  bt^en  in  rehel- 
lion,  wben  tber^  was  full  evidence  thai  they  had 
been  present  in  such  and  such  a  battle,  and  in 
nch  and  snch  a  siege,  if  the  wii^nesses  might 
have  been  received,  who  were  then  present  at 
choee  actions,  and  ready  to  give  testimony  of  it, 
-and  of  such  circumstances  as  oould  not  be 
firigocd,  if  their  evidence  might  liave  been   re-' 
cetved.    That  which  raised  the  greatest  um 
biage  against  the  Commissioners  was,  that  a 
great  munber  of  the  most  infamous  persons  of 
the  Irish  nation,  who  were  looked  upon  by 
those  of  Cbeir  own  country  with  thergreatest  de- 
ItHatito,  ti  |li€0  who  had  beeq  the  most  vio- 


lent fomenters  and  prosecutors  of  the  rebellion, 
and  the  greatest  opposersof  all  moderate  conn- 
sels,  and  of  all  expedients  which  might  have 
contributed  towards  a  peace  in  the  late  king's 
time,  whereby  the-nation  might  have  been  re- 
deemed, and  who  had  not  had  the  confidence 
so  much  as  to  oSer  any  claim  before  the  late 
Commissioners, a  ere  now  adjudged  and  declared 
innocents,  and  so  restored  to  tlieir  estates ;  and 
that  many  others,  who  had  in  truth  never  been 
in  rebellion,  but  notoriously  served  the  king 
against  the  rebels,  both  in  England  and  in  Ire- 
land, and  had  never  been  put  out  of  the  pos- 
session of  their  estates,  wefe  now  upon  some 
slight  evidence,  by  the  interception  of  letters^ 
or  confession  of  messengers  that  they  had  some 
correspondence  with  the  rebels,  though  it  was 
evident,  that  even  that  correspondence  was 
perfunctory,  and  only  to  secure  them  that 
they  might  pursue  his  majesty's  service,  were 
condemned,  and  had  their  estates  taken  away 
from  them.  Many  who  had  formerly  made 
their  claims,  without  insisting  upon  any  deeds 
of  settlements  or  other  conveyances  in  law, 
now  produced  formal  settlements,  in  considera* 
tion  of  marriage,  or  other  hke  good  considera- 
tions in  law,  made  before  the  beginning  of 
the  Rebellion  ;  which  being  no|v  proved  by 
witnesses  enough,  decrees  were  every  day 
ohtaincd  for  the  restitution  of  great  quan- 
tities of  land  upon  those  deeds  and  convey- 
ances :  tliough  the  forgeries  of  those  deeds,  and 
perjuries  of  the  witnesses,  were  very  noto- 
rious, and  some  instances  were  given  of  the 
manifestation  and  direct  proof  made  of  the  for- 
gery of  deeds,  upon  wluch  decrees  had  been 
made,  to  the  satisfaction  of  the  commissioners 
themselves,  witbip  a  very  short  tifne  after  xhf^ 
pronouncing  such  decrees,  and  yet  no  repara* 
tion  was  given,  but  the  said  decrees  proceeded 
and  were  executed,  with  all  rigour.  The 
Commissioners  answered.  That  they  had  made 
no  decrees  but  according  to  their  consciences, 
and  sijch  as  tiiey  were  obliged  to  make  by  the 
course  and  rules  of  justice;  that  they  did  not 
dbubr,  but  in^  truth  did  believe,  that  there  had 
been  evil  practices  used,  both  in  forging  of 
deeds  and  corrupting  of  witnesses,  and  tliat 
the  same  was  equally  practised  by  the  English 
as  welj  as  the  Irish  ;  and  therefore  that  tlicy 
had  been  obliged  to  make  that  order  which  had 
been  so  much  excepted  against,  not  to  admit 
the  testimony  of  any  English  adventurer  or 
soldier  in  the  case  of  another  adventurer  or  sol- 
dier :  fur  that  it  was  very  notorious  they  looked 
upon  the  whole  as  one  joint  interest,  and  sogra-  , 
tifiea  each  other  in  tneir  testimonies  :  and  of 
this  they  gave  many  sad  instances,  by  which  it 
was  too  evident,  that  the  penuries  were  mutual, 
and  too  much  ehtertained  by  the  one  and  the 
other  side-:  that  they  had  used  the  best  pnivi- 
dence  and-  vigilance  they  could,  by  the  careful 
examination  of  the  witnesses,  which  were  pro- 
duced apart,  and  never  in  the  presence  of 
each  otbefi  and  by  asking  them  all  such  ma- 
terial qqestmas  as  occurred  to  their  understand- 
ings, and  which  they  could  not  expe^  to  bf 
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asked,  to  dLscoter  the  truth,  ^od  to  prevent 
aod  manifest  all  perjury  :  That  they  had  like- 
wise u^ed  their  utmost  diligence  and  care  to 
prevent  their  .being  imposed  upuh  with  false 
and  forged  deeds  and  conveyances  by  taking 
a  precise  and  strict  view  themselves  of  all  deeds 
produced ;  and  interrogated  the  witnesses  with 
all  cbe  cunning  they  could,  upon  the  matter  and 
ponslderation  upon  which  such  deeds  had  been 
entered  into,  and  upon  the  manner  and  cir- 
cumstances in  the  execution  thereof;  which 
was  ail  the  providence  they  could  use ;  and 
though  they  met  with  many  reasons  oftentimes 
to  doubt  the  integrity  of  the  proceedings,  and 
in  their  own  private  consciences  to  apprehend 
there  might  ne  ^reat  corruption,  yet  that  they 
were  obhged  judicially  to  determine  according 
to  the  testimony  of  those  witnesses,  and  the 
evidence  of  those  deeds  in  law,  against  which 
no  proofs  were  made :  That  they  had<:onstantly 
beard  all  that  the  adverse  party  thought  fit  to 
object,  both  against  the  credit  of  any  wit- 
nesses, and  the  truth  of  any  conveyances  which 
were  produced  :  upon  which  they  had  re- 
jected many  witnesses,  and  disallowed  some 
conveyt^ces:  but  when  the  objections  were 
only  founded  upon  presumptions  and  proba- 
bilities, as  most  usually  they  were,  they  could 
not  vf  ekh  down  the  full  and  categorical  evi- 
dence tpat  was  ^ivea  :  That  if  t  bey  bad  yielded 
to  the  importunities  of  the  persons  concerned, 
who  oftentimes  pressed  to  have  further  time 
^veo  them  to  prove  such  a  perjury,  or  to  dis- 
prove such  a  conveyance,  it  must  have  made 
their  work  endless,  and  stopp^  all  manner  of 
proceedings,  for  which  it  appeared  that  they 
were  streigbtened  too  much  in  time,  and  that 
in  truth  would  have  but  opened  the  doers 
wider  for  perjury  and  other  oorruptioos ;  since 
it  was  very  plaia  to  them,  that  either  side 
could  bring  as  many  witnesses  as  they  pleased, 
to  prove  what  they  pleased,  and  that  they 
would  bring  as  many  as  they  believed  neces- 
sary for  the  work  in  hand :  And  therefore  that 
the  commissioners  having  before  prescribed  a 
method  and  rules  to  thmxiselves  for  their  proceed- 
ing, and  that  no  man  could  have  a  cause  in  which 
be  was  concerned  brought  to  hearing  without  his 
knowing  when  it  was  to  be  so  heard,  and  so  it  was 
to  be  presumed  that  he  was  well  provided  to 
support  his  own  title  ;  and  therefore  that  they 
Mad  thought  fit,  tipon  mature  deliberation 
amongst  themselves,  to  adliere  to  the  order 
the?  ^ad  prescribed  to  themselves  and  others, 
and  to  conclude  that  they  could  not'  be  able  to 
prove  that  at  another  day,  which  they  were  not 
to  prove  then  :  For  the  discovery  of  anv  for- 
gery after  the  decrees  had  been  passed,  and 
Upon  which  they  had  given  no  reparation,  they 
confessed  some  few  such  discoveries  had  been 
made  to  them,  by  which  the  ibrgjery  appeared 
'  very  clearly ;  but  as  they  had  not  power  by  the 
act  of  parhamfint  to  punish  either  forgery  or 
per^ary,  but  must  leave  the  examination  and 
ponisbntnt  .thereof  to  the  law,  and  to  tlie 
judgfs  of  the  law  ;  so  that  they  bad  only  au* 
tbority  toaaaka  4ecrt«a  upoq  guch  grounds  as 


satisfied  them  in  their  consciences,  tut  had  not 
any  authority  to  reverse  those  dtcrees  after 
they  were  once  made  and  published,  upon  any 
evidence  whatsoever.  They  concluded  with 
their  humble  desire  to  the  king,  that  the  strict- 
est examination  might  be  made  of  tlieir  cor- 
ruptions, in  which  tiiey  were  sure  to  be  found 
very  innocent,  against  all  the  malice  that  was 
discovered  against  tiiem  :  That  they  had  pro- 
ceeded in  all  things  according  to  tiie  integrity 
of  their  own  hearts,  aiud  the  best  of  thtir  uuder« 
standings ;  and  if  they  had,  through  the  de- 
fect of  that,  erred  in  any  part  of  their  deter* 
minatiuus^  they  hoped  their  want  of  wisdom 
should  not  be  imputed  to  them  as  a  crime. 

Many  who  had  a  very  good   cpinion  of  the 
persons  and  abilities    of   the    commissioners, 
were  not  yet  satisfied  with   their  defence  ;  nor 
did  they  believe  that  they  were  so  strictly  bound 
to  judge  upon  the  deposition  of  suspected  wit- 
nesses :  But  that  they  were  tbereiure  trusted 
with  an  arbitrary  power,  because  it  was  fore- 
seen that  juries  would  not  have  been  intire  ; 
so  that  they  wene,,  upon  weighing  all  circam- 
stances,  to  declare  what  in   their  consciences 
they  believed  to    be   true  and  just :  That  if 
they  had  bound  themselves  up  by  too  strict  and 
unreasonable  rules,  that    they  should  rather 
have  in  time  reformed  those  rules,  than,  thought 
to  support  what  was  done  amiss,  by  the  observ- 
ation of  what  they  had  prescribed  to  thena- 
selves  ;  and  it  was  believed  that  the  entire  ex- 
clusion of  the  English  from  the  proving  of  what 
could  not  in  nature  be  otherwise  proved,  was 
not  just  or  reasonable:   That  their  want  of 
power  to  reverse  or  alter  their  own  decrees, 
upon  any  emergent  reasons  which  could  after- 
wards occur,  was  a  just  ground  for  their  serioMS 
deliberation  in  and  before  they  passed  any  such 
decrees;   and  their  excuse  for  i^t' granting 
longer  time,  when  it  was  pressed  for,  upon  rea- 
sons which  were  very  visible,  was  not  to  be  jus- 
tified, it  not  being  possible  for  any  man  to  de- 
fend himself  against, tlie  claims  of  the  Irish, 
without  knowing  what  deeds  or  witnesses  they 
would  produce  for  making  good  tlieir  sugges- 
tions ;   and  therefore  it  was  as  impossible  for 
them  to  have  all  their  evidence  upon  the  place : 
besides  that,  it  was  very  evident,  that  in  their 
last  ten  days  of  their  sitting  (which  were  like- 
wise thought  to  be  when  their  power  as  to.'those  ' 
particulars  was  determined,  and  in  which  thej 
had  made  more  decrees  than  in  all  the  time  be* 
fore)  they  had  made  so  many  in  a  day  (con- 
trary to  their  former  rule  and  method),  that 
men  were  plainly  surprized,  and  could  not  pro- 
duce those  proofs  which  in  a  very  iubrt  time 
they  might  have  been  supplied  with ;   and  th« 
refusing  to  allow  them  that  time,  was  upon  the 
matter  to  determine  their  injierest,  and  ttkm 
away  their  estates,  without  being  once  heard, 
and  upon  the  bare  allegations  of  th^ir'adversa* 
ries;   and  in  those  latter  decrees  many  in- 
stances were  given  of  tliat  nature,  wherein  the 
evidence  appeared  to  be  ^ry  fal^,  if  time  ha4 
been  given  to  produce  it. 

There  was  9Qf  very  notably  citjip  decreed  lyr 
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«rbich  he  btH  tradi^ced  his  rojal  father,  with 
mAtiy  other  particulars ;  all  which  they  affirmed 
woafd  he  proved  by  anquestionahle  evidence/ 
aod  by  letters  and  certificates  under  his  own 
hand.     Upon  this  fhll  information  (of  the  troth 
whereof  his  majesty  entertained  no  doobt),  as 
soon  as  the  marquis  came  to  town,  he  was,  by 
the  king's  special  order,   committed  to    the 
Tower;   nor  conld  any  petition  from  hioj,  or 
intreaty    of   his   friends    (of    which    he  had 
some   very   powerful)   pevail   with  his   ma- 
jesty to  admit  him  into  his  presence;    but  by 
the  first  opporttinity  he  was  sent  prisoner  to 
Dublin,  where  he  was  committed  to  the  castle^ 
his   mnjesty   having  given   direction    that   he 
should  be  proceeded  against  with  all  strictne % 
according  to  law ;   and  to  that  purpose  the 
lords  justices  were  required  to  give  all  orders 
and  directions  necessary.  The  marqois  still  pro- 
fessed his  innocence,  and  used  all  the  means  he 
could  to  procure  that  he  might   be  speedily 
brought  to  his  trial,  which  the  king  likewise  ex- 
pected ;   but  after  a  year's  detention  in  prison, 
and  nothing  brought  against  him,  he  was  set  at 
liberty,  and  had  a  pass  given  him  by  the  coun-  ' 
cil  there  to  come  into  England.      He  then  ap- 
plied himself  to  his  majesty,  demanding  nothing 
of  favour ;  but  expected  justice,  and  that  after 
so  many  years  being  deprived  of  his  estate,  )ie 
might  at  last  be  restored  to  it,  if  nothing  could 
be  objected  against  him  wherein  he  had  dis-* 
served  his  majesty.    Ho  was  a  gputleman  thai 
from  his  youth  had  been  bred  up  in  the  court  of 
England  ;    and  having  married  the  duchess  of 
Buckingham,  he  had  been  very  well  received 
by  both  their  majesties,  and  was  frequently  in 
their  presence;  he  had  spent  a  very  vast  estate 
in  the  court,  without  ever  having  received  the 
least  benefit  or  advantage  from  it ;    he  had  re- 
tired into  Ireland,  and  lived  upon  his  own  estate 
in  that  country  some  years  before  the  rebellion 
broke  out;  in  the  beginning  whereof  he  under- 
went some  suspicion,  having  had  some  corre- 
spondence with  them,  and  possibly  made  some 
undertakings  to  them ;  but  he  went  speedily  ta 
Dublin,  and  frot\\  thence  transported  nimseff  ta 
Oxford  to  his  majesty,  to  vVbom  he  gave  so  good 
an  account  of  all  that  had  passed,  that  the  king 
had  no  d6ubt  of  his  affection  to  his  service^ 
though  he  had  little  confidence  in  his  judgment 
and  understanding,  which  were  never  very  re?- 
markable :  Besides  that,  it  was  well  known  that 
he  had  a  very  unreasonable  envy  towards  the 
marquis  of  Ormond,  and  would  fain  have  it  be- 
lieved that  his  interest  in  Irelond  was  so  great, 
that  he  could  easily  reclaim  that  whole  nation 
to  his  majesty's  obedience;  but  that  vanity  and 
presumption  never  gained  the  least  credit  with 
his  majesty. 

Upon  the  Scots  entering  into  England  with 
their  army  upon  the  obligation  of  their  cove- 
nant, and  all  his  majesty's  endeavours  to  pre- 
vent it  being  disappointed,  the  marquis  of 
Montross  had  proposed  to  his  majesty  to  make 
a  jonrney  privately  into  Scotland,  imd  to  get 
into  the  Hig^ilands ;  where,  with  his  majesty's 
authority,  he  hoped  he  should  be  able  to  draw* 


de  Commissionert  extremely  domphuned  of, 
sod  cried  not  apiaB  by  all  parties,  as  well  Irish 
u  English ;  aod  for  which  the  Commissioners 
themsdves  made  no  other  excuse  or  defence 
b«t  the  receipt  of  a  letter  from  the  king;  which 
was  noc  thought  a  good  excuse  for  sworn  judges, 
as  the  ComiAissioners  were :  It  was  the  case  oJF 
tke  marqius  of  Antrim ;  which  case  having  been 
10  macb  upon  the  ktflge,  and  so  much  enlarged 
^fl,  to  the  reproach  of  the  king,  and  even  to 
t^  tradacing  of  the  memory  of  bis  blessad  fa- 
ther;  and  some  men,  who  most  contributed  to 
vhsc  was  u&warily  done  in  that  affair,  having 
daoe  all  tbey  coala  to  wound  my  reputation, 
iftd  to  get  it  to  be  believed,  that  I  misled  his 
najcfty,  by  my  advice,  to  obl«ge  that  marquis ; 
1  ihink  it  a  debt  due  to  troth,  and  to  the  honour 
of  both  their  majesties,  as  well  as  for  my  own 
liadicatioD,  to  set  down  a  very  particular  nar- 
nti6n  o£  that  whole  affair;  by  which  it  will  ap- 
pear how    far  the  king  was  from  so  much  as 
wishmg  tbat  any  thing  should  be  done  for  the 
benefit  of  the  marquis,  which  should  be  con- 
tiaiy  to  the  rules  of  justice.  Whilst  his  majesty 
vas  lA  foreign  parts,  he  received  frequent  ad- 
vertisemeiits  from  England  and  from  Ireland, 
that  the  marquis  of  Antrim  behaved  himself 
very  uDdutifally  to  him ;  that  he  had  made  him- 
self very  grateral  to  the  rebels,  by  calumniating 
the  late  king  ;   and  that  he  had  given  k,  under 
bis  hand  to  Ireton,  or  some  other  principal  per- 
son employed  under  Cromwell,  that  his  late  ma- 
jesty bad  sent  him  into  Ireland  to  join  with  the 
rebels,  and  that  he  was  not  ofFeaded  with  the 
Irish  for  entering  into  that  rebellion.     Which 
was  a  calumny  so  &lse  and  so  odious,  and  re- 
flected so  much  npon  the  honour  of  his  majesty, 
that  the  king  was  long  resolved,  as  soon  as  God 
should  put  it  into  his  power,  to  cause  the  strict- 
est examination  to  be  taken  concerning  it:  the 
report  having  gained  much  credit  with  his  ma- 
jaTVyby  the  notoriety  that  the  marquis  hnd  pro- 
cared  great  recommendations  from .  those  who 
governed  in  Ireland  to  those  who  goi'erned  in 
England ;  and  that  upon  tlie  presumption  of 
that  he  bad  come  into  England,  and  as  far  as 
St.  Albans  towards  London  ;    from  whence  he 
was  forced  suddenly  to  return  into  Ireland  by 
the  activity  of  Ms  many  creditors,  who,  upon 
tke  news  of  his  coming,  had  provided  for  his  re- 
ception, and  would  unavoidably  have  cast  him 
kto  prison  ;    and  no  recotr.niendution  could 
have  inclined  those  who  were  in  autho/ity,|0i4o 
•oy  thing  extraordinary  for  the  protection  of  a 
person,  who  from  the  lc;5inning  of  the  Irish  re- 
bellion lay  under  so  ill  a  chnrncier  with  them, 
and  had  so  ill  a  name  tl.rou^hout  the  kingdom. 
The  king  had  been  very  few  days  in  London, 
after  his  arrival  from  the  parts  beyond  the  seas,. 
when  he  was  informed  that  the  marquis  of  An- 
trim was  opon  his  way  from  Ireland  towards 
the  court;  aod  the  Commissioners  from  Ireland, 
ivho  have  been  mentioned  before,  were  the  first 
(if  I  remember  well)  who  gave  his  majesty  that 
information;  and  at  the  same  time  told  him  all 
that  his  majesty  had  heard  before  concerning 
tlie  marqnisy  and  of^be  hold  calumnies  with 


479]         STAtE  TRIALS,  13-19  Charlbs  IL  l66M.—Procee^Ung$  gainst         [490 


Cof^ether  lucb  a  body  of  men  as  might  give  his 
Qouotrymeo  caiue  to  call  for  their  own  army 
out  of  Englaad  lo  secure  themselves;  and  with 
this  overture,  or  upon  the  debate  tliereof,  that 
earl  of  Antrim  (for  he  was  then  no  more)  might 
be  likewifts  sent  into  Ulster,  where  his  interest  | 
lay,  from  whence  he  would  be  able  to  transport ; 
a  body  of  men  into  the  Highlands,  where  he  '. 
had  likewise  the  clnn  of  the  ^^acdonalds,  who 
acknowledged  him  to  be  their  chief,  and  would 
be  consequently  at  his  devotion ;  by  which 
means  the  marquis  of  Montross  would  be 
enabled  the  more  powerfully  to  proceed  in  his 
undertaking.  The  earl  of  Antrim  ^tered  upon 
'bis  undertakini;  with  great  alacrity,  and  under- 
took to  the  king  to  perform  great  matters  in 
Scotland,  to  which  hi»  own  interest  and  animo' 
sity  enough  disposed  him^  having  an  old  and 
sharp  controverr^  and  contestatitm  with  the 
earl  of  Argyll,  who  had  dispossessed  him  of  a 
large  territory  there.  All  things  being  adjusted 
for  this  undertaking,  and  his  majesty  being  well 
pleased  with  the  chearfulness  of  the  EarPs  un- 
dertaking, he  created  him  at  that  time  a  mar- 
quis, gave  him  letters  to  the  marquis  of  Or- 
inond,  his  lieutenant  there,  as  well  to  satisfy- 
him  of  ttie  good  opinion  be  had  of  the  marquis 
of  Antrim^  and  of  the  trust  he  had  reposed  in 
him,  as  to  wish  him  to  give  him  all  the  assist- 
ance he  could  with  convenience  for  the  carry- 
ing on  that  expedition  for  Scotland ;  and  for 
the  better  preventing  any  inconvenience  that 
might  fall  out  by  the  rashness  and  inadvertency 
of  the  marquis  towards  the  marquis  of  Ormond, 
bis  majesty  sent  Daniel  0*Nei!,  one  of  his  bed- 
«haml)er,  mto  Ireland  with  him,  who  had  great 
power  over  him,  and  very  much  credit  witii  the 
marquis  of  Ormond,  and  was  a  man  of  that  ad- 
xlress  and  dexterity,  that  no  man  could  so  well 
prevent  the  inconveniences  and  prejudice 
which  his  natural  indiscretion  and  levity  might 
tempt  the  marquis  to,  or  more  dispose  and  in- 
cline the  lord  lieutennnt  to  take  little  notice  of 
those  vanities  and  indiscretions ;  and  the  king 
did  likewise,  having  no  desire  that  the  marqyis 
should  stay  long  in  Dublin,  and  he  promising  at 
bb  going  from  Oxford » that  he  would  m  person 
go  into  Scotland  with  bis  forces,  give  him  leave 
to  hold  that  correspondence  ^  with  the  Irish 
rebels  (who  had  the  command  of  the  most 
Northern  parts,  and  without  whose  connivance 
at  least  he  would  very  hardly  be  able  to  make 
bis  levies^  and  transport  his  men)  as  was  neces- 
sary to  that  end :  Wiihin  the  limits  of  which  it 
is  probable  enough  that  he  did  net  contain  him- 
self, and  might  say  many  things  which  he  had 
not  the  least  authority  to  warrant  him  in. 

Upon  his  coming  to  Dublin,  the  lord-liea- 
tenant  gave  him  all  the  countenance  he  could 
wish,  and  assist^  him  in  all  the  ways  he  could 
to  prosecute  his  design  ;  but  the  men  were  to 
be  raised  in  or  near  the  rebels  quarters:  And 
it  cannot  be  denied  but  that  the  levies  he  made, 
and  sent  over  into  Scotland,  under  the  com- 
mand of  Kalketo,  was  the  foundation  of  all 
those  wonderful  acts  which  were  afterwards 
performed  by  the  marquis  of  Montross;  tbey 


were  1,500  very  good  men,  with  venr  Bood 
officers,  all  so  tiardy,  that  neither  the  ill  fare, 
nor  tlie  ill  lodging  in  the  Highlands  gave  thena 
any  discouragement,  and  gave  the  first  reputa- 
tion to  the  marquis  of  Montross  of  being  at  the 
bead  of  an  army,  under  which  he  drew  together 
such  of  the  Highlanders,  and  others  of  his 
friends  wlio  were  willing  to  repair  to  him ;  but 
upon  any  military  action  and  defeat  given  bj 
them  to  the  enemy,  which  hap|jened  as  often 
as  they  eiicountered  the  Scots,  they  went  al- 
ways home  with  their  booty  to  their  houses, 
atad  the  Irish  only  staid  together  with  their 
general.  And  from  this  lieginning  the  marqnie 
of  Montross  grew  to  that  power,  that  after 
many  battles  won  by  bim  with  notaUe 
bUughtera  of  the  enemy,  in  one  of^  which  he 
defeated  the  marquis  of  Argyle,  %vitti  liis  army 
of  above  treble  the  number  of  what  Montrose 
had,  and  in  which  the  marquis  of  Argyle  was 
forced  to  make  his  escape,  by  putting  himself 
almost  single  into  a  boat,  and  so  putting  himself 
off  into  the  sea,  having  left,  besides  others* 
many  of  lus  own  name  and  family  dead  upon 
the  ground ;  after  which  the  marquis  of  Moot^ 
ross  marched  victoriously  with  his  army,  till  hm 
made  .himself  master  of  Edinburgh,  and  re- 
deemed  out  of  the  prison  ther^  the  earl  of 
Crawford,  lord  Qgilby,  and  many  others  of  his  - 
friends,  who  had  been  taken  and  sent  thither, 
with  the  resolution  that  they  should  all  lose 
their  heads;  and  the  marquis  of  Montross  him- 
self did  always  acknowledge,  that  the  rise  of 
bis  good  success  was  due  and  to  be  imputed  ta 
that  body  of  Irish,  which  had  in  the  beginning 
been  sent  over  by  the  marquis  of  Antrim;  to 
whom  the  king  had  acknowledged  the  service 
by  several  letters  al!  in  his  own  hand,  in  which 
were  very  gracious  expressions  of  the  sense  bis 
majesty  had  of  his  great  services,  and  his  reso- 
lution to  reward  him.  It  is  true,  the  marquis 
of  Antrim  himself  had  not  got^e  over  with  bis 
ruen,  as  he  promised  to  do,  but  stayed  behind 
in  Ireland,  under  pretence  of  raising  a  greater 
body  of  men,  with  which  he  would  venture  his 
own  person ;  but  either  out  of  jeslousy  or  dis- 
pleasure against  the  marquis  of  Montross,  or 
having,  in  truth,  no  mino  to  that  service,  he 
never  pursued  the  one  uor  the  other,  but  re- 
mainea  not  only  in  the  enemies  quarters,  but 
in  their  counciU,  talking  all  occasions  to  crosft 
whatsoever  the  lord-lieutenant  most  desired ; 
by  which  he  gave  so  great  advantages  against 
himself,  and  might,  in  strictness  of  law,  hare 
been  as  severely  punished  by  the  king  a% 
the  worst  of  tbe  rebels.  At  last,  after  he  had 
been  taken  prisoner  by  the  English  or  Scotch^ 
and  made  his  escape  out  of  their  bands,  li« 
transported  himself  into  Flanders,  and  from 
thence  came  into  tlie  West  into  tlie  harbour  of 
Falmouth,  when  the  prince  (his  majesty  that 
now  is)  was  in  Cornwall ;  to^whom  he  imrao- 
diately  made  tender  of  his  service  with  two 
good  frigates  which  he  had,  and  iu  which  were 
likewise  a  quantity  of  arms,  and  some  ammuni- 
tion, which  he  had  procured  in  Flanders,  for 
the  supply  of  Irdand.    Most  of  the  arms  and 
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aowHiiiitioa  were  employed,  with  his  conaeot^ 
for  eoppijiDg  of  the  troops  and  garrisons  in 
uecBwall ;  and  his  majesty  made  use  of  oni*  of 
die*  frigiKes  to  transport  his  person  to  Sdllj, 
and  tJrooA  thence  to  Jersey  ;  without  which  cori- 
veaiencey  the  prince  had  been  exposed  to 
fcry  great  di^culties.  And  after  all  which, 
Dttblia  being  given  up  to  Uie  parliament^  and 
die  king's  authority  watlidrawn'fironi  that  king- 
dom, be  again  transported  hiiuselVinto  Ireland, 
aad  joined  with  die  Irish,  and  was  by  them 
irot  into  France,  to  desire  tlie  queen-moltier 
and  the  prince  to  send  the  marquts  of  Onnond 
10  exercise  his  mnjesty's  government  in  that 
kiB|rdoai;  which  was  done  accordingly,  in  the 
ataaner  as  is  mentioned  before. 

The  maiquis  of  Antrim  aliedged  all  these 
particalars,  and  produced  many  original 'letters 
from  the  l«te  king,  the  quecn-motner  and  Uie 
phnce.  III  all  which  his  services  had  -been 
acknowledged,  and  many  promises  made  to 
hiia;  and  concluded  with  a  full  protebtation, 
that  he  desired  no  pardon  for  any  thing  he  had 
crer  done  against  the  king;  but  if  that  there 
was  the  least  proof  that  he  had  failed  in  his 
idelity  to  him,  or  had  not,  according  to  the  best 
of  bis  oiiderstanding,  advanced  bis  service,  fie 
looked  fur  no  farour:  But  if  his  lieing  in  the 
Irish  qaarters,  and  consulting  with  them,  with- 
est  which  he  could  not  have  made  his  levies  for 
Scotland,  and  his  joining  with  them  afterwards, 
when  his  miyesty's  authority  was  withdrawn 
finom  thence,  do,  by  the  strict  ]etterli>f  the  law, 
expose  him  to  ruin  without  his  majesty's  grace 
and  iavoor,  be  did  hope  his  majesty  would  re- 
deem bim  from  that  misery,  and  that  the  for- 
iiatiire  o(  his  estate  should  not  be  taken,  as 
if  be  were  a  traitor  and  a  rebel  to  the  king : 
And  it  appeared,  that  if  he  were  restored  to 
all  he  oould  pretend,  his  debts  were  so  great, 
aad  his  creditors  had  that  legal  incumbrance 
upon  bis  fortune,  that  his  condition,  at  best, 
would  not  be  liable  to  much  envy.  Though 
the  kiog  had  never  been  taken  notice  of  to  have 
any  great  inclination  to  the  marquis,  who  was 
▼erf  little  known  to  him;  yet  this  representa- 
tioo,  and  clear  view  of  what  he  had  done,  and 
vbaTbe  bad  suffered,  raised  great  compassion  to- 
wards bim  in  his  majesty's  royal  breast;  and  he 
thought  it  would,  in  some  degree,  reflect  upon 
bis  own  honour  and  justice,  and  upon  the 
aieniory  of  bis  blessed  father,  if,  in  a  time  when 
ke  passed  by  so  many  heinous  transgressions, 
be  sfooold  leave  the  marquis  to  the  fury  of  his 
enemies^  for  no  other  crime  upon  the  matter,- 
tkan  for  not  having  that  prnderice  and  justice 
in  im  endeavours  to  serve  the  king,  as  he  ought 
ti)  have  had;  and  the  rigour  he  had  exercised 
towards  bim  upon  his  nrst  arrival,  in  sending 
bim  to  be  tried  in  Ireland  by  those  who 
enough  wished  his  destruction,  and  that  they 
bad  not  been  able  to  make  the  least  proof 
'  ag^nst  bim,  improved  bis  mnjestj's  good  dis- 

n'tion  towards  bim :  Yet  he  refused  positive- 
I  write  a  letter  to  the  commissioners  on  his 
behalf,  which  the  marquis  most  importunate- 
Jy  denred,  as  tba  ottly  tbitig  ttiat  90uld  d9  bim 

•  foL.  vr. 


good ;  but  his  majesty  directed  a  letter  to  ba 
prepared  to  the  lord  lieutenant,  in  which  all  His 
allegation^  and  suggestions  should  be  set  down, 
and  the  truth  thereof  examiued  by  the  lord- 
lieutenant  ;  and  that  if  he  should  be  found  to 
have  committed  no  greater  faults  against  his 
maje:ity  Umn  those  which  he  confessed,  that 
then  the  letter  should  be  sent  to  the  Commis* 
siouera,  that  they  might  see  both  their  majesties 
testimonies  in  ^uch  particulars  as  were  known 
to  tliemselves.  And  this  letter  was  very  warily 
drat%n,  and  being  approved  by  his  majesty,  was 
sent  accordingly  to  the  lord -lieutenant;  and 
shortly  after  was,  contrary  to  his  majesty's  re« 
soliMion,  and  contrary  to  my  advice,  and  withr' 
out  my  knowledge  and  privity,  likewise  sent  to 
the  commisaiouers;  nho  had  thereupim  made 
such  a  decree  as  is  before  mentioned,  and  de* 
clared  that  they  had  made  tt  only  upon  that 
ground :  Which  gave  his  majesty  some  trouble, 
and  obliged  him  to  insert  a  clause  in  the  next 
bill  concerning  that  affair.  And  i^his  was  the 
whole  proceeding  tiiat  related  to  the  marquis 
of  Antrim,  in  which  I  had  no  temptation  of  any 
kind  to  incline  me;  and  I  do  yet  want  under* 
standing  to  comprehend  how  there  was  more 
favour  shewed  towards  him  by  his  majesty^ 
than  be  might  in  truth  very  reasonably  pretend 
to,  what  noise  soever  hafh  been  raised,  and 
what  glosses  soever  have  been  made  upon  that 
whole  transaction. 

When  his  majesty  eptered  upon  the  debate 
of  this  third  bill,  winch  was  transmitted  to  hini 
for  a  supplement  and  addition'  to  the  former 
two,  lie  quickly  found  the  settlement  propos^, 
and  which  was  the  end  of  the  threie  bills,  was 
now  grown  more  dif&culi  than  ever :  All  the 
measures  which  had  formerly  been  taken,  front- 
the  great  proportion  of  land  which  would  re« 
main  to  be  disposed  of,  were  no  more  to  be  re« 
lied  upon,  but  appeared  to  have  been  a  wrong* 
foundation  from  the  beginning;  which  was  noir. 
made  mo^f^  desperate,  bv  the,  vast  proportion's 
which  had  been  assigned  to  the  Irish  by  the- 
commissioners  decrees;  and  somewhat  had  in-' 
tervened  by  some  acts  of  bounty  from  his  ma- 
jesty, which  had  not  been  carefully  enough 
watched  and  represented  to  him.  The  king 
liad,  upon  passing  the  former  bills,  and  upon 
discerning  how  much  the  Irish  were  like  to 
suffer,  resolved  to  retain  all  that  shoukl  by 
forfeiture,  oi'  otherwise,  come  to  his  majesty,  in 
his  own  power,  to  the  end,  ihat  when  tlie  settle*, 
ment  should  be  made,  he  might  be  able  to  gra- 
tify those  of  the  Irish  nation,  who  had  had  any 
thing  of  merit  towardshim,  or  been  least  faulty; 
but  he  had  unawares  swerved  from  th)\f,  rule, 
and  had  made  several  grants,  out  of  his  royal 
bounty,  to  many  of  his  servants,  who  had  been 
encouraged  by  their  friends  in  Ireland  to  make 
those  suits,  and  had  procured  certificates  from 
thence;  which  being  produced  to  his  majesty, 
had  dispoiied  him  to  those  concessions,  which 
otherwise  he  would  not  so  easily  have  passed  :■ 
There  was  besides,  in  all  such  grants,  a  new 
clause  introduced^  of  a  very  new  nature;  for 
they  being  groupdod  always  upon  letters  out. 
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of  fioglndy  anil  pMwd  under  Um  Qvmt  Seal 
4ftf  Lhelanit,  the  letten  were  formed  there,  imd 
trMismitted  hither  onljF  for  his  mejeitv't  sign 
nenuul ;  so  that  neither  hii  majesty's  Warned 
ooausel  at  law,  nor.  any  other  his  miaisiers 
(the  secretaries  only  excepted)  had  any  np- 
lice  of  such  grants.  The  ctausewas,  That 
if  any  of  tboee  lands  so  granted  by  liis  ma- 
jesty shoold  be  otherwise  decreed,  his  nujesty's 
grantee  should  be  repriied  with  our  lands;  so 
Uitt  many  cases  the  greatest  inducement  to  his 
majesty's  bounty  heiug  tlm  uaccrtainty  of  his 
own  rtghty  which  the  person  to  whom  it  was 
granted  was  obliged  to  yindicate  at  his  own 
oharge,  his  majesty  was  now  bound  to  make  it 
good  if  his  grant  was  not  TaUd ;  and  so  that 
iRhich  was  but  a^oontingent  bounty,  was  turned 
into  a^  real  and  substantial  benefit,  ae  a  debt 
i»m  hie  majesty :  Which  created  another  diffi- 
culty in  the  settlement;  which  was  yet  more 
hard,  because  there-  were  manv  claims  of  the 
firish  themselires  yet  unheard^  all  the  false  ad- 
mepsnrsments  to  be  examined,  and  many  other 
noertaiataea  to  be  deteimiaed  by  the  com- 
missioners,-which  left  tliobe  who  were  in  pot- 
•nsion,  as  weU  as  those  who  were  not»  in  the 
highest  insecurity  and  apprehension. 

This>  intncacT,  and  e?en  despair^  which  pot- 
Mised  all  kind  of  people,  of  any  settlement, 
■ndeail  of  them  wilhog  to  contribute  to  any 
that  could  be  pr6posed.  They  found  his  ma- 
jesty very  nnwilling  to  consent  to  the  repeal  of 
the  decMes  made  by  the  Commissionere; 
which  most  h:ive  taken  away  the  confidence 
and  assurance  of  whatsoever  should  be  done 
heieafter,  by  roakinc  men  see  that  what  was 
eeuled-  by  ooe-act  of  parliament  might  be  un- 
settled by  another ;  so  that  there  was  no  hope 
by  such  an  esqiedient  to  increase  tlm  nomber  of 
acres>  which  being  left-  might  In  any  d«ree 
comply  with  the  several  pretences :  The  Irish 
fowid  that  they  might  only  be  able  to  obstruct 
•ay  settlement,  but  should  never  be  able  to  get 
ftch  a  one  as  would  turn  to  their  own  satisfiic- 
tion :  The  soldiert  and  adventurers  agreed  lem 
among  themeelves;  and  the  clamour  was  as 
great  agMnst  those;,  who,  by  false  admeasare- 
ments  had  got  more  than  they  should  have,  as 
from  those,  who  had  received  less  than  their 
doe ;  and  they  who  least  feared  any  new  exa<>> 
mination  could  ndt  yet  hove  any  secure  title, 
before  all  the  rest  were  settled.  In  a  word,  all 
men  found  that  any  settlement  would  be  better 
than  none ;  and  that  more  profit  would  arise 
firom  a  smaller  proportion  of  land,  quietly  pos- 
sessed, and  husbanded  accordingly,  than  of  a 
niuch  gceater  proportion  under  a  doubtful  title, 
and  an  uocertainty^wliich  must  dishearten  any 
industry  and  improvement.  Upon  these  con- 
aideratjons  ana  motives  they  met  amongst 
themselves,  and  debated  together  by  what  ex- 
pedient they  might  draw  light  out  of  this  dark- 
ness c  There  appeared  only  one  way  which  ad- 
ministered any  reasonable  hope,  "which  was,  by 
increasing  the  stock  fur  reprisals  to  such  a  de- 
gree, that  all  men's  pretences  might,  in  some 
OMSure,  bepcQvkledfor;  md  thtre  wai  oo 


other  way  to  arrive  to  this,  but  by  every  man^e 
parting  with  somewhat  which  he  thought  his 
own:'  And  to  this  they  had  one  enoourago- 
meat,  which  waa  of  the  highest  importance  to 
them,  which  was,  that  this  way  an  end  would 
be  put  to  the  unlimited  jurftdiction'  of  th« 
CommiisioneM^  (which  was  very  terrible  to 
them)  who  firom  henceforth  would  have  KttU 
other  power  than  to  execute  what  should  b«i 
ber^  agreed  upon.  In  conclusion,  ther  brosgbt 
a  proposition  to  the  king,  liised  and  digested 
between  themselves,  that  all  persons  who  were 
to  receive  any  benefit  by  this  act,  should  abate 
and  give  a  foortb  part  of  what  he  bad  towardt 
the  stock  for  repnsals ;  all  wKiich  the  Commie* 
sioners  should  distribute  amongst  those  Iriab 
who  should  appear  most  fit  for  his  majesty's 
bounty ;  and  this  agreement  was  so  onanimona, 
that  though  it  met  with  some  obstinate  opposi- 
tion after  it  waa  brought  before  his  majesty, 
yet  the  number  of  the  opposers  was  so  small  m 
respect  of  the  others  m  bo  agreed  to  it,  that  they 
grew  weary- and  ashamed  of  farther  contention  ; 
asii  thereupon  that  tliird  Act  of  Settlement,  as 
supplemental  to  the  other  two,  was  consented 
to  by  the  king :  who,  to  publish  to  the  world 
that  nothing  stuck  with  him  which  seemed  to 
reflect  upon  the  Commissioners  to  their  prejo^ 
dice,  resolved  to  make  no  change;  and  so, 
though  Mr.  Baron  Raiyisford,  and  «r  Thomat 
Beverly,  made  their  humble  suit  to  his  miyestj, 
that  tfaiey  might  not  return  again  into  Ireland, 
his  majesty  did  not  grant  their  request,  and 
continued  sir  Edward  Smith,who  was  now  Chief 
Joatioe  of  the  Common  Pleas  in  that  kingdom, 
sir  Edward  Deering,  sir  Allen  Broderick,  (who 
had  sutceeded  Mr.  Coventry  in  that  office, 
when  he  returned  to  court)  sir  Winstaa 
Churchill  and  col.  Cooke  his  Commiasionere, 
to  execute  what  was  done  by  this  new  act, 
and  so  to  perfoct  the  settlement.  These  were 
all  the  transactions  with  reference  to  Ireland, 
which  I  was  privy  to,  and  in  which  I  assisted, 
as  all  the  rest  of  my  lords  of  the  cooneil  who 
were  present  did ;  and  did  very  little  more  in 
it  than  any  of  the  rest  did,  except  when  any 
difficolties  occurred  in  their  private  meetings 
and  debates,  they  sometimes  resorted  to  me 
for  advice ;  which  I  nas  very  readj  to  give 
them  to  the  best  of  my  understandmg,  bmnr 
very  ready  and  wilting  to  take  any  pains  which 
might  make  that  very  diflteult  work  more  easy 
to  be  compassed ;  bat  as  I  never  deserved  any 
reward  for  so  doin^,  so  I  never  received  the 
benefit  of  one  shilkn^  in  money,  or  monies- 
worth,  for  any  thing  tnat  was  done  in  that  af^ 
fair ;  and  was  so  for  from  entertaining  any 
overture  made  to  that  purpose,  that  it  is  noto- 
riotttly  known  to  ^ome  persons  of  honour,  ivho, 
I  presume,  will  be  ready  to  testify  the  same, 
that  when,  upon  his  majesty's  first  return  into 
England,  some  propositions  were  made  to  me, 
of  receiving  the  grant  of  some  forfeited  lands, 
and  for  the  buying  of  other  lands  there,  upon 
the  desire  of  the  owners  thereof,  and  ai  so  low 
a  price,  that  the  very  profit  of  the  land  would 
in  a  short  time  have  paid  for  the  purchase  | 
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letter  ih>h)  the  emrl  of  Orrery ;  in  which  he  in- 
formed fne»  that  there  vi-m  novtr  paid  in,  to  my 
oae,  the  torn  of  \%fiO0L  or  thereabouts,  and 
that  there  would  be  the  like  sum  again  receiv- 
cM  at  the  end  of  sik  months ;  Sending  me  like- 
wise a  particular  direction  to  what  person,  aiid 
iii  what  form  I  was  to  send  my  order  for  the 
payment  of  the  money.  I  Ibrbore  likewise  to 
answer  this  letter,  till  I  had  received  an  answer 
from  the  lord  lieutenant ;  w^o  then  informed 
me  at  larse,  what  title  I  had  to  tMs  money, 
and  how  1  came  to  have  it :  That  shortly  after 
the  passing  of  that  act  of  parliament  which 
had  given  his  majesty  the  disposal  of  the  money 
before^meotioned,  the  earl  of  Orrery  had  come 
to  him,  and  putting  him  in  mind  how  the 
Chancellor  had  rgected  all  overtures  wTiich 
had  been  made  to  him  of  benefit  out  of  that 
kinplom.  (which  refusal  and  many  others, 
which  snew  how  unsolicitous  I  have  always 
been  in  the  way  of  getting,  is  not  more  knowo 
to  any  man  Itviog  than  to  the  lord  lieutenant) 
wished  that  be  would  move  his  majesty  to  cou- 
ht  some  part  of  that  money  upon  him ;  which 
the  lord  lieutenant  very  willingly  did,  and  bit 
mcyesty  as  chearfully  granted :  That  a  letter 
was  accordingly  prepared,  and  his  majestVs 
Toyal  signature  procured  by  Mr.  Secretary  Ni- 
cholas, who  was  at  the  same  time  commanded 
by  the  king  not  tn  let  me  know  of  it ;  and  to 
which  purpose  there  was  likewise  a  clause  in 
the  letter,  whereby  it  was  provided  that  I 
should,  have  no  notice  of  it,  which  the  lord 


other  ofeitan^  of  immeAate  benefit  Ja 
wiNch  others  did,  aod  lawfully  might 
I  reacted  all  proposkions  of  tlmt 
kiod,  or  rektieg  to  it,  and  dedMed  pnblidy 
aad  privately,  that  I  would  nether  have  lands 
ia  Irelaad,  or  the  least  beneiic  firom  theaee,  till 
ail  didbrenoca  and  pretences  there  were  so  fidly 
agreed  mad  settled,  that  the>e  ooeld  be  no  more 
appeal  to  the  king,  or  repairmg  to  his  mijesty 
and  oooacil  for  justice ;  m  which  I  told  them, 
I  shovld  never  be  thooght  so  competent  an  ad- 
viser, after  I  had  any  title  of  my  own  in  that 
kinodom,  to  bias  my  iudtnations ;  and  I  never 
took  a  firmer  resolution  in  any  particular  in  my 
kfe^  tfawiso  adhere  to  that  conclusion:  Yet, 
be«Mse  it  ia  notorious  enough,  that  I  did  re- 
ccivo  aftenrartis  some  money  out  of  Ireland, 
and  batre  a  vary  lawful  title  to  receive  more,  it 
M  Bcceasafy,  for  my  own  entire  vindication,  to 
aet  down  fwrticularly  how  that  came  to  pass, 
and  to  mention  all  the  drcumsfeances  which 
preeeded,  accompanied  or  attended  that  affiur. 
the  bills  which  were  first  trans- 
froaa  Ireland  after  his  majesty's  happy 
,,  there  was  an  imposition  of  a  certain 
am  of  mooey  upon  some  specified  lands,  in 
the  several  provinces,  (the  nature  whereof  I 
canooc  oherge  my  memory  with)  which  were  to 
te paid  to  bis  majesty  within  a  limited  time,  and 
to  b^  disposed  of  by  his  majesty  to  such  per- 
aona  who  bad  served  him  faithfully^  and  suffer- 
ed in  so  doing,  or  words  to  that  effect ;  for  I 
'Vaywith  a  very  good  conscience  say,  that  I 
never  to  this  asmnte  read  the  act  of  parlia- 
ment, and  am  ahnost  confident  that  I  never 
heard  of  it  at  the  time  when  it  passed,  being 
often  absent  from  the  council,  by  reason  of  the 
goat,  or  other  accidents,  wbeo  such  matters 
were  transacted.  But  very  near  two  years 
after  his  emjes^'s  reiom,  I  received  a  letter 
from  the  earl  of  Orrery,  that  there  woold  be  in 
and  the  earl  of  Anglesey's  and  lord 
's,  (who  it  seems  were  appointed 
ira  B>  receive  the  money  raised  by  that 
act  of  paeliaaaciit)  a  good  sum  of  money  for 
Bse;  which  he  gave  me  notice  of,  to  therend 
afcnt  I  mKhC  give  direetion  for  the  disposal 
thereof,  whesher  I  wenM  have  it  returned  into 
Tiieiand  co  me  in  money,  or  laid  out  in  land  in 
Jsitiind ;  and  he  wished  dmt  I  would  speedily 
eend  my  directioB,  because  he  was  confident 
that  the  OMney  would  be  pmd  in  at  least  by 
te  time  that  my  letter  coald  arrive  liiere.  No 
man  can  be  more  surprised  with  any  thing, 
than  I  waa  at  the  receipt  of  this  letter ;  be- 
hariag  that  there  was  some  mistake  in  it,  and 
that  my  name  might  have  been  used  in  trust 
\ff  sooiebody  w^  had  grveo  no  notice  of  it ; 
oad  witboot  letoniini^  any  answer  to  the  earl 
ol  Oiferv,  1  writ  by  that  post  to  the  loid  Keu- 
'•aaaat^  (mr  it  was  after  hie  first  aoing  into  Ire- 
hmi^  lo  inform  him  what  my  lord  of  Orrery 
hadwristeme^  and  lo  desire  him  to*inferm 
ms^  by  fail  own  inquiry,  what  die  meaning  of  it 
iB^^  boi  Befoiv  I  had  an  answer  from  the 
Jsid  lieaienan^  or  indeed  bdK>re  my  letter 
«Mdd  came  te  kit  haads^  I  received  a  secood 


lieutenant  said  was  by  bis  majesty's  direction, 
or  with  his  approbation  ;  because  it  was  said, 
that  if  I  had  notice  'of  it,  I  would  be  so  foolish 
as  to  obstruct  it  myself:  And  that  there  waa 
a  clause  likewise  m  the  said  letter,  which  di- 
rected the  payment  of  the  said  money  to  my 
heirs,  eiecutors  or  assigns,  if  I  should  die  be- 
fore the  receipt  thereof.  Of  all  which  being 
thus  fully  advertised  by  the  Lord  Lieutenant, 
and  of  which,  till  that  ijm^  I  had  not  the  least 
notice  or  ima^ation,  I  desired  Mr.  Secretary 
Nicholas  to  gnre  me  a  copy  of  (hat  Utter, 
(which  had  baen  since  passed  as  a  grant  unto 
me  under  the  |reat  seal  of  Ireland,  according 
to  the  form  of  that  kingdom'^  which  he  |aye 
me,  with  a  larger  account  of  many  graoiona 
circumstances  in  the  king's  granting  it,  and  the 
obKgatioff  laid  upon  him  tn  secrecy,  and  tl|e 
great  caution  that  wift  used  that  I  might  have 
no  notice  of  it.  After  I  was  informed  of  all 
this,  I  did  not  think  there  was  any  thing  left 
for  me  to  do,  but  to  make  my  humble  acknow- 
ledgement to  liis  majesty  for  his  royal  bounty, 
ana  to  take  care  for  the  receiving  and  trans- 
BMtting  the  money  to  me,  and  that  I  might  re- 
ceive the  same  ver^  honestly :  I  did  thereupon 
wait  upon  his  majesty  with  that  duty  which 
became  me ;  and  bis  majes^  was  graciously 
pleased  to  enlarge  his  bounty  with  those  ex- 
pressions of  favour,  and  the  satisfaction  he 
had  vouchsafed  to  take  himself  in  the  con^ 
fefring  his  donative,  that  my  jov  was  much 
greater  from  that  grace>  than  in  the  greatness 
of  theglftKi 
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At  the  very  same  titne,  and  the  very  day 
that  I  received  the  letter  from  the  lord>heute- 
naat,  the  late  earl  of  Portland  had  cQme  to 
me,  and  informed  me  of  a  difterence  that  was 
fallen  out  between'  the  lord  Lovelacei  and  sir 
Bulstrode  Whitelocke,  upon  a'  defect  in   the 
title  to  certain  lands  purchased  heretofore  by 
the  said  sir  Bulstrode  Whitlocke  from  the  lord 
X^ovelace,  and  possessed  by  the  other  for  many 
jears :    That  the  lord  Lovelace  had  been  com- 
pelledy  in  the  late  ill  times,  for  the  raising  of 
money  to    pay  his  composition,    and    other 
necessary  uses,  to  make  sale  of  his  manor  of 
Blunsden  in  the  couoty  of  Wilts,  and  that  sir 
Bulstrode  Whitlocke  had  purchased  the  same 
from  hitn  at  a  less  price  than  in  truth  it  was 
worth :  That  though  the  conveyances  had  been 
made  and  executed  with  all  the  formality  the 
doctrine  of  that  time  required ;  and  (hat  the 
lord  Lovelace  had  covenanted,  that  his  son, 
vrho  was  then  under  age,  should  join  in  the 
tame  assurance  when  he  should  accomplish  the 
age  of  one-and*twehty,    which  he  had   now 
newly  done  about  the  time  we  are  mentioning ; 
and    that   the   lord  Lovelace    was   resolved, 
though  he  was  in  his  person  liable  to  the  cove- 
nant, to  take  advantage  of  the  alteration  of  the 
times,  and  to  compel  sir  Bulstrode  Whitlocke 
to  pay  him  more  money  ;  or  that  his  son,  who 
was  tenant  in  remainder,  should  enter  upon 
the  land.    The  earl  &aid,  that  he  desired  to 
make  an  end  between  them ;  and  that  the 
lord   Lovelace  (whose   great   friend  he  was) 
should  receive  some  more  money,  wiiich  his 
condition  required,  without  so  great  a  damage 
to  sir  Bulstrode  Whitlocke,  as  by  the  law  he 
would  be  liable  to,  however  the  other  might 
suifer  in  his  persou ;  that  upon  conference  be- 
'  tween  them,  lie  found  that  the  manor  of  Bluns- 
den was  joined  to  some  land  I  had  in  Wiltshire, 
-  and   would  be  very   convenient   to   me,  and 
therefore   wished  that  I  would  purchase  it  at 
a  just  value,  which  would  produce  a  satisfuc- 
tion  to  both  the  others.    This  proposition  be- 
ing made  upon  the  very  day,  as  is  said  before, 
that  I  received  the  letter  from  the  lord-lieute- 
nant of  Ireland,  by  which  it   appeared  that 
there  was  hear  as  much  money  already  received 
ibr  me  as  would  pay  that  purchase,  besides 
what  would  be  more  received  within  6  montbli 
after,  I  wished  the  earl  of  Portland  to  bring 
Iboth  the  persons  concerned  to  me  within  two 
days,  in  which  time  I  would  resolve  what  to 
do ;  nor  did  I  need  much  time  to  consider  of 
it ;  the  person  who  then  rented  the  whole,  and 
the  land  itself,  being  very  well  known  to  me : 
'So  that  when  they  all  came  to  me  at  the  time 
appointed,  nAer  a  very  short  conference  toge- 
ther, we  agreed  upori   the   purchase,  and  ap- 
pointed the  writings  to  be  prepared  and  exe- 
cuted as  soon  as  migtit  be ;  when  I  promised 
to  pay  more  money  than  is  usual  in  such  pur- 
chases, presuming  I  could  not  at  all  be  disap- 
pointed in  the  return  of  that  sum  of  money 
from  Ireland,  wliich  was  the  sole  ground  and 
encouragement  I  had  to  undertake  that  bar- 
fain  :  Bat  the  very  next  letters  1  received 


from  thence  informed  roe,  that  the  neoetaitics 
of  that  kingdom  had  been  6uch,  that  they  could 
only  return  me  6,Q00/.  and  that  they  had  been 
forced  to  make  use  of  the  rest  for  the  public^ 
which  would  without  d6ubt  take  care  to  repaj 
me  again  in  a  few  months ;  and  so  I  found  ibj* 
self  engaged  in-  a  purchuse  which  I  could   not 
retract,  upon  a  presumption  of  money  n-hieb 
in  that  manner  I  was  disappointed  of:  And  I 
have  not  only  never  since  received  a  penny  of 
what  was  due  upon  the  second  payment,  (and 
which  I  presumed  yrould  have  been  so  certain^ 
that  I  assigned  it  upon  the  marriage  of  my  se- 
cond son  to  liim,  as  part  of  his  portion),  but 
the  remainder  of  the  first  sum  was  so  borrowed 
or  taken  from  me,  that  no  part  of  it  hath  been 
since  paid  to  me,  or  to  toy  use  :  By  which,  and 
the  inconveniencies  and  damage  which. hath 
since  ensued  to  me  from  thence,  I  may  reason-, 
ably  say,  that  I  am  yet  a  loser,  and  involved 
in  a  great  debt  by  that  signal  bounty  of  his 
maje&ty,  which  I  hope  will,  in  due  time,  be 
made  good  to  me  under  so  good  a  security  as 
an  act  of  parliament;  and  I  have  great  reason 
to  complain  of  those  my  very  good  friends  who 
first  disposed  his  majesty  to  that  act  of  grace, 
and  were  not  afterwards  solicitous  enough  if^ 
their  several  places  to  make  it  effectual  to  me. 
And  this  is  a  very  true  account  of  all  that  busi- 
ness, and  of  all  the  money  nhich  I  ever  receiv- 
ed from  Ireland,  with  all  the  circumstances 
thereof;   which,  I  hope,  in  the  judgment  of 
all  impartial  men,  will  not  reflect  to  the  preju- 
dice  of  my  integrity  and  honour. 

The  Sixteenth  Article  is,  "  That  I  have 
"  deluded  and  betrayed  his  majesty  and  the 
"  tiation,  in  all  foreign  Treaties  and  Negotia- 
<*  tions  relating  to  the  late  war/* 

I  do  heartily  wish  that  those  particular  trea- 
ties, and  the  particulars  in  those  treaties,  had 
been  mentioned,  wherein  it  was  conceived  that 
I  had  deluded  and  betrayed  his  n^ajesty,  that 
I  might  have  at  large  set  down  whatsoever  I 
have  known  and  done  in  those  treaties,  and 
then  it  would  easily  have  been  made  to  appear 
how  far  I  have  been  from  betraying  and  de- 
luding him.    It  was  never  any  ambition  of  my 
own   that  brought  me  to  have  a  part  in  any 
treaty  ;  God  knows,  I  heartily  wislied  to  have 
meddled  in  nothing  hut  the  administration  of 
tliat  great  office  the  king  thought  fit  to  entrust 
me  with  ;  but  his  majesty  had  so  good  an  opi- 
nion of  me  then,  jthat  he  required  and  com- 
manded my  service  in  many  of  those  treaties ; 
and  therefore  it  will  be  necessary  for  me  ac- 
cording to  the  method  I  have  hitherto  used,  to 
mention  every  particular  treaty  that  hath  been 
entered  into,  since  the  time  of  his  majesty's  re- 
turn into  England,  and  the  part  that  I. have  had 
in  it :  Being  as  willing  to  be  called  to  the  strict- 
est account  for  any  other  treaty  be  had  made 
when  he  was  abroad,  or  for  any  other  counsel 
1  have  ever  given  in  mv  lifej'public  or  private; 
wherein,  I  doubt  not,  1  shall  be  found  to  have 
behaved  myself-(acoording  to  the  weak  abilities 
Goj  AUnigbty  hath  given  me)  with  fidehty  to 
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ny  mastery  and  with  ftll  imaginable  affiection    crowns. 
to  mj  coontry^  bow  unhappily  soever  I  am  re- 
pmented. 

•  The  first  treaty  was  with  the  crown  of  Por- 
togaly  in  which  I  was  noneof  ihecomitkissioners 
who  treated,  and* was  only  present  when  any  re- 
port was  made  by  the  corantissicmers  to  the 
coonciJ- board y  where  all  the  articles  were  de- 
bated; and  I  do  not  remember  tbat  there  was 
any  difference  of  opinion  upon  any  of  them ; 
aad  that  treaty  hath  been  generally  held  the 
best  that  hath  been  made  with  any  crown,  the 
meichaots  h:iring  thereby  greater  advantages 
ID  trade  than  they  have  in  any  other  place, 
besides  many  other  great  benefits,  with  a  great 
CDlargement  of  his  majesty's  empire. 

The  second  treaty  was  with  the  States  of  the 
United  Provinces,  in  which  likewise  I  was  none 
of  the  commissioners  who  treated ;  but  all  that 
was  hj  them  transacted  was  still  brought  to  the 
coancil-board,  and  debated  there  in  his  ma- 
jesty's presence ;  in  which  the  rule  by  which 
his  miyesty  guided  himself  was,  as  I  remember, 
that  ha  would  not  remit  any  of  those  conces- 
sioDS  which  had  been  formerly  made  by  them  in 
their  last  treaty  with  Cromwell ;  and  their  un- 
wfUioeness  to  consent  to  tbnt  was  the  reason 
chat  their  ambassadors  proceeded  so  slowly: 
And  his  majesty  bad  the  less  reason  to  be 
soKcitoos  for  expedition,  becnose  the'  king  of 
France  had  given. him  his  royal  word,  and  pro- 
posed to  himself,  that  the  two  crowns  might 
pivceed  in  their  several  treaties  with  the  Dutch 
together,  that  to  tbey  might  be  brought  to  such 
good  conditions^  tbat  they  might  live  like  good 
vcighboors  with  both  the  crowns,  which,  he 
observed,  they  were  not  naturally  inclined  to 
jdo ;  and  proitiised  positively,  that  for  his  part, 
be  would   not  conclode  any  thing  with  the 
Dotch,  before  he  had  entirely  communicated 
the  same   to   his  majesty.     Notwithstanding 
which  engagement,  France  entered  into  and 
finished  their  treaty,  and  in  it  made  that  secret 
artide.  which  they  declared  afterwards  to  be 
the  ground  and  their  obligation  to  assist  the 
Dutch  in  the  ensuing  war.    However,  his  ma- 
jesty proceeded  not,  till  the  Holland  ambad- 
ndors  consented  to  all  which  had  been  granted 
before  to  Cromwell;  wltich  being  done,  the 
peace  was  made  and  ratified  on  both  sides,  and, 
withoBt  doubt,  with  more  advantage  ard  honour 
to  the  English,  than  ever  had  been  provided  by 
aoy  former  treaty  between  the  crown  of  Eng- 
land and  those  States.  «' 

Frvm  the  two  crowns  of  Sweden  and  Den- 
nai^,  ambassadors  eitraqrdinary  arrived  here 
shortlj  after  his  majesty's  return,  and  the  seve- 
ral treaties  were  made  with  both  those  crowns 
before  the  departure  of  the  ambassadors ;  in 
neither  of  which  treaties  I  was  a  commissioner, 
nor  kotw  any  thing  that  passed  in  either,  but 
aiit  was  represented  at  the  council-board,  and 
debated  in  his  majesty's  presence;  nor  did  I 
ever  hear  that  either  of  tnem  was  reckoned  a. 
disadvantaeeoti^  treaty,  both  of  them  contain- 
ing as  roiicb  beoefit  to  the  English  as  any  trea- 
ties which  4MMi  been  nado  l^fore  with  those 


It  is  very  true,  there  were  some  un* 
usual  expressions  of  kiuctness  and  friendship  in 
the  trenty  with  Denmark  ;  which  in  respect  of 
that  kitiu*s  beio{t  at  tbat  time  in  a  very  low 
condition,  under  the  disadvantageous  condi- 
tions of  the  treaty  of  Copenhagen  newly  sub- 
mitted to,  and  under  almost  as  ilfa  treaty  ex- 
torted from  bim  by  the  Dutch,  and  yet  being 
in  terrible  apprehension  of  some  new  opffre^ 
sion  from  tiie  one  and  from  the  other,  the  am- 
bassador did  very  earnestly  solicit  to  have 
inserted,  and  were,  upon  great  deliberation, 
allowed  and  inserted  by  his  majesty's  own 
particular  direction;  in  consideration  of  the 
near  alliance  in  blood  between  his  majesty  and 
tiiat  king ;  and  the  civilities  and  obligations  his 
majesty  had  received  from  Denmark,  during 
his  majesty's  being  in  Holland,  after  the  mor- 
ther  of  nisL  father ;  and  during  his  being  in  Scot- 
land, when  the  king  of  Denmark  sent  him 
horses,  arms  and  ammunition;  of  which  his 
majesty  had  so  great  a  sense,  that  be  was  often 
heard  to  say,  that  if  it  had  pleased  God  to  have 
brought  him  home  before  that  disadvantageous 
peace  at  Copenhagen  had  been  made,  which 
was  done  by  the  countenance  of  the  English 
ships,-  and  the  threats  of  those  who  were  then 
ambassadors  from  the  governing  power  in  Eng- 
land, that  he  would  have  done  the  best  he 
could  to  have  defended  and  protected  him; 
and  therefore  hs  did  very  readily  yield  to  that 
article  drawn  by  the  ambassador;  his  majesty 
declaring  ut  the  same  time,  that  he  was  very 
wailing  that  those  princes  who  were  neiglibours 
to  Denmark,  and  from  whom  that  kingdom 
apprehended  new  oppressions,  should  know  his 
majesty's  resolution  to  support  that  king,  and 
defend  him  from  new  injuries,  to  which  the 
policy  of  his  government,  as  well  as  his  inclina- 
tion, invited  and  obliged  him;  though  it  is 
very  true,  the  king  of  Denmark  did  shortly^ 
after  make  very  ill  returns  to  his  majesty  for 
that  his  so  signal  aflEection. 

These  were  all  the  treaties  made  by  the  king 
before  the  war  with  the  Dutch,  for  tliere  waii 
very  little  progress  made  either  with  France  or 
Spain  for  the  reasons  mentioned  before,  except 
only  a  short  treaty  with  the  elector  of  Bran« 
denburgh:  which  treaty,  for  the  most. part, 
was  particular  with  reference  only  to  the  prince 
of  Orange,  his  majesty's  nephew,  and  for  the 
better  ordering  of  his  aibirs ;  in  which  treaty 
his  majesty  likewise  employed  five  or  six  of  bis 
privy-counsellors ;  and  the  few  articles  between 
nis  majesty  and  diat  elector  in  point  of  state, 
were  likewise  transacted  by  them,  and  debated 
and  considered  at  the  council-board,  ^nd  in 
which  all  tilings  were  inserted  for  his  majesty's 
benefit  and  service :  and  if  tliey  had  not  been 
afterwards  violated  by  the  elector,  his  majesty 
had  reaped  much  fruit  and  advantage  even  by 
that  treaty. 

After  the  war  was  entered  into  with  Hol- 
land, his  majesty  sent  Mr.  Coventry  to  Sweden, 
and  sir  Gill>ert  Talbott  to  Denmarc,  to  di&poio 
those  two  crowns  to  a  confidence  in  each  other, 
and  tlitn  to  dispose  them  both  to  adhere  to  his 
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majesty,  or  at  kaat  not  to  fitvour  or  assist  the 
Dutch.  The  treaty  with  Swedeu  succeeded  to 
bis  majesty's  wish  and  was  concluded  in  o 
league  defensive,  very  much  to  tlie  king's  satis- 
faction, and  with  the  full  approbation  of  the 
whole  board  ;  that  crown  having  manifested  so 
much  affSction  to  his  majesty,  and  such  an  in  • 
cliuatioa  to  an  intire  conjunction  with  him, 
that  upon  very  reasonable  conditions  they  would 
have  been  induced  to  have  entered  into  a  league 
offensive,  and  even  in  the  present  war  agamst 
the  Dutch:  In  order  to  which,  they  sent  their 
ambassadors  hither,  at  the  same  time  when 
Mr.  Coventry  returned,  and  they  became  the 
mediators  for  the  peace ;  having  first  declared 
to  his  majesty,  that  if  the  treaty  should  prove 
ineffectual,  the  crown  of  Sweden  would  im- 
mediately join  with  his  majesty  in  the  war 
Ugain^t  the  Dutch.  What  became  of  the  other 
treaty  with  Denmark  is  publicly  known,  his 
majesty  having  declared  to  all  the  world  how 
perfidiously  be  was  treated  by  the  Dane. 

There  remains  only  one  other  treaty  to  be 
mentioned,  which  is  the  last  with  the  Dutch, 
upon  which  the  peace  was  made ;  and  there- 
fore it  will  be  necessary  to  set  down  the  induce- 
ments to  that  treaty,  the  whole  progress  and 
conclusion  of  it:  by  all  which  it  will  easily  ap- 
pear that  his  majestv  was  neither  betrayed  or 
deluded  in  it;  or  if  he  were,  that  it  w'as  not 
done  by  me.  After  so  many  encounters  and 
▼ftrious  successes  in  the  war,  which  had  been 
carried  on  with  a  much  greatcfr  ex  pence  than 
kis  majesty*  at  bis  first  entrance  into  it,  was 
persuaded  it  would  cost  him,  when  he  saw  the 
f  trength  and  power  of  the  Dutch  so  much  in-  . 
creased  by  the  conjunction  of  France  and 
Denmark,  which  supplied  them  with  money, 
ships,  and  (what  they  had  more  wanted)  witli 
men  as  many  as  they  desired;  and  tfant  all  the 
propositions  be  could  make  to  Spain  could 
not  induce  them  to  enter  into  such  alliance 
wi^h  him  as  might  embark  them  against  France; 
iMtwitbstanding  it  vvas  evident  to  all  but  them- 
selves, that  the  French  resolved  to  break  the 
peace  with  them,  having  at  that  time  pub- 
lished those  declarations,  which  they  after- 
wants  made  the  ground  of  the  war :  his  majes- 
ty elearlv  discerned,  that  the  Dutch  grew  less 
neary  of  the  war  than  they  had  faeibre  seemed 
te have  been;  and  that  tbejr  would  be  able, 
with  that  MsisteDce  and  conjanctioe,  to  conti- 
ji«e  the  war  with  less  im:onvenienca  than  his 
m^csty  was  like  to  do.  He  had  found  it  ne- 
eess^ry  for  the  streighteniag  the.  trade  of  the 
•oemy  (the  depriving  them  <ff  which  could  only 
iadue^  the  Dutch  to  desire  a  peaee^  and  which 
lie  could  not  do  by  the  strength  ef  his  own 
•hips,  which  were  still  kept  together  to  eneouo- 
Itr  their  fleet)  to  graat  as  many  commissions 
upon  letters'  of  mart  to  private  men  of  war  as 
desired  the  same,  and  with  such  strict  orders 
mid  limitations^ as  are  necessary  ui  those  cases; 
mid  he  found  indeed  the  advantage  very  great, 
m  the  damage  those  men  of  war  dki  to  the 
enemy,   which  was  oooiiderabley'  nod   gave 


commoo  seamev  chose  mueh  rather  to  go  on 
board  those  men  of  war ;   where  their  profit 
out  of  their  shares  of  the  booty  was  greater, 
and  their  haaards  much  less  than  in  the  king's 
ships,    where    they  got  .only    blows    without 
booty,  tliough  their  pay  and  provisions  were 
much  greater  than  they  bad  been  in  any  for- 
mer times;  so  that  when  tlie  royal  fleet  was  to 
,be  sent  out,  there  was  greater  difficulty  in  pro- 
curing seamen  and  mariners  to  man  iL    And' 
then,  whereas  the  advancement  of  trade  waA 
made  the  great  end  of  the  war,  it  wa5  noir 
found  necessary  to  suppress  all  trade,  that  there 
anight  be  mariners  enough  to  furnish  the  ships 
for  the  carrying  on  the  war;  and  this  incos- 
vcnience  produced  anotlier  mischief;   for,  by 
the  great  diminution  and  and  even  suppres- 
sion of  trade,  there  was  likewise  so  great  a  fidi 
in  the  customs,  excise,  and  all  other  brauches 
of  the  king^s    revenue,  that  il  waa  evident 
enough,  that  his  majesty  would  have  very  little 
to  carry  on  the  war,  but  what  should  arise  bjr 
imposition    in    parliament  upon  the  people; 
who  already  complained  loudly  of  the  decay  vf 
their  rents,  of  the'  small  and  low  price  which 
their  commodities  yielded  by  the  cessation  of 
trade,  and  especially  bv  the  carrying  out  of  all 
the  money  in  specie  from  the  severid  counties, 
to  London,  for  the  carrying  on  of  the  war ; 
and  the  parliament  itself  appeared  to  be  so 
weary  of  it  that  instead  of  granting  a  new  sap- 
ply,  proportionable  to  the  charge,  they  fdl 
upon  expedients  to  raise  money  by  .sale  of  part 
of  the  king's  revenue,  which  was  already  too 
small  to  support  the  ordinary  and  necessary 
ea^pence  of  (be  crown':  bnt  above  all^  his  o^es- 
ty  was  most  discouraged  by  the  e&treme  licence 
of  the  seamen  in  general ;  but  especially  thoae 
who  were  called  privateers,  set  out  in  the  pani- 
cujar  ships  of  war  upon  adventure,  who  maile  no 
distinction  between  friends  and  foes ;  but,  as  if 
the  sea  had  been  their  own  quarters,  they 
seized  upon  all  ships  which  came  within  their 
view,  and  either  piUa^  them  entirely,  and  so 
dismissed  them,  (which  they  usually  did  to 
those  which  they  foresaw  would  be  delivered 
by  the  course  of  justice)  or  else  brought  tlicm 
into  the  harbottrs  after  they  had  tahen  from 
them  what  they  best  liked.    And  then  the  for- 
mal proceedings  in  the  c<Mirt  of  admiralty, 
were  so  dilatory  and  involved  in  so  floany  ap- 
peals,  that  the  prosecution  of  justice  for  inju* 
rics  received  Erew  as  grievous  as  the  u^mrw 
ittfjf ;  whicb^crew  a  universal  clamour  from  afi 
natioiis,  that,   without   being  parties  to  the 
war,  tlMy  wem  all  treated  as  enemies.    France 
had   made  the  damage  they  had  this .  waj 
received,  and  the  interniption  of  their  trade, 
a  great  part  of  their  quarrel,  and  one  grooed 
of  their  conjunction  with  the  Dotch.     From 
Spain,  which  really  wished  better  to  us  ihaa 
to  our  enenies,  the  complaints  were  as  grait 
that  their  whole  trade  was  destra^edj  their 
shJM    of   Flanders,    which  supplied  Spain 
witB  what  they-  watited  for  thmselves,  and 
with  what  was  swcsaniy  for  their  imde  and 
ifitercamie  with  te  indie%  vice  aU  tahca 
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•i  Diftcli,  because  it  was  yen  han)  to  cfis* 
fiiUpiiih  them  by  their  langnage ;  which  wns 
ttewise  the  case  of  all  the  Hans-Towns,  which 
Bade  grievoua  complaints,  and  had;  without 
AMtbr,  leceifect  great  damage.  Those  pro- 
meet  of  Italy,  whose  dominions  reached  to  the 
iet,  as  the  two  repobiics  of  Venice  and  Genoa, 
tod  the  duke  of  Florence,  expostulated  very 
grievously  for  their  several  ships  ttken  by 
dnse  Ireebooters  of  Scotland  and  of  Ireland, 
kich  which  nations  enriched  themselves  verr 
mndb  upon  such  depredations  ;  and  how  much 
soever  tne  royal  nary  was  every  day  weakened, 
Ibe  Bvaiber  of  the  men  of  war  wonderfully  in- 
:  so  that  those  kind  of  ships,  of  £n^- 
I,  Scothwd,  and  Ireland,  covered  the  whole 
i;  and  of  those  ships  which  were  taken 
aad  carried  into  Scotland  or  Ireland,  (in  Eng- 
fapd  ibeffe  were  many  re-deKveries)  it  was  ob- 
served,  that  there  were  '  Vestigia  nulla  re- 
■  trorsmn/  Even  Sweden  itself,  with«whom  a 
Mw  stricter  alliance  was  then  entered  into, 
widras  severe  restrictions  to  that)icen<je  of  the 
men  of  war  as  conld  he  contrived  for  the 
ISbertT  and  tecarity  of  the  trade  of  thst  crown; 
eompbuned  exceedingly  of  the  violation  of  all 
those  concetsions  And  provisions,  and  that  their 
ships  were  every  day  taken  and  plundered. 
And  this  aniveisal  cotnplaint  began  to  awaken 
aB  prioces  to  a  jealousy,  that  the  English  en- 
Aeavonred  to  restrain  all  trade,  till  the^  could 
flMfce  tfaeaiselves  the  entire  masters  of  it.  And 
if  is  very  true,  in  the  first  entrance  of  the  war 
there  hiatt  been  many  iMiskilful  expressions, 
even  in  the  pariiameat,  as  well  as  in  fhe  fre- 
qeent  discoarses  of  parliament-men,  that  by 
this  war,  and  by  suppressing  the  Dutch,  (of 
which  they  made  not  the  least  doubt)  the  king 
iKmld  be  able  to  give*  law  to  all  the  trade  of 
the  world,  and  that  no  ships  should  pass  the 
sea  widiout  paying  some  tnhute  to  England ; 
which  liberty  and  rashness  in  discourse,  made 
arrest  impression  upon  those  who  wished  any 
mschief  to  the  Dutch,  ttil  they  saw  what  dan- 
ger might  ensoe  to  themselves  by  tlie  success  of 
the  Eofflish  ;  and  thereupon  wished  that  they 
might  oreak  themselves  upon  each  other, 
widioat  advantage  to  either  party.-  and  this 
ipenerai  temper  and  complaint  made  the  deeper 
impression  in  his  majesty,  by  his  discerning  an 
extreme  difficulty,  if  not  an  impossibility,  to 
g^e  a  just  remedy  to  it;  and,  consequently, 
that  be  should  be  shortly  looked  upon  as  a 
common  enemy.  He  had  taken  very  great 
painsy  upon  deliberate  consultations,  \o  sup- 
press that  odkios  irregularity  and  destructive 
ucenoeriMt  was  practised  amongst  the  ses- 
men,  and  had,  in  many  particular  cases,  him- 
self examined  the  excess,  and  caused  1exem- 
l^ti^jostice  to  be  done  ooon  the  oflfenders,  and 
Itstitution  to  be  made  or  what  had  been  taken, 
at  least  of  what  was  left ;  for  no  justice  could 
Mesore  the,  injured  persons  from  being  losers: 
Degraured  such  rules,  and  privileges,  and  pro- 
tection to  the  ports  offlanders,  and  to  others 
of  his  allies,  as  themselves  desired,  and  looked 
vpon  as  their  fidl  secartty ;  but  then'hequickl/ 


found,  that  from  those  very  ports,  and  in  thoto 
very  ships  which  enjoyed  those  privileges,  th» 
trade  of  the  Dutch  was  driven  on  :  so  that  ic 
was  evident  enough,  that  by  that  liberty  which 
other  nations  thought  themselves  in  justice  in* 
titled  to,  if  not  restrained,  the  Hollanders 
themselves  would  be  easily  able  to  carry  ofi 
their  whole  trade  in  the  ships  of  Flanders, 
Hamburgh,  and  the  other  free  towns,  or  ia 
their  own  ships  owned  by  the  other ;  and  tbat 
the  restraint  would  be  likewise  impossible, 
without  a  total  suppression  of  the  men  of  war, 
and  a  revocation  of  all  commissions  granted 
to  any  of  them;  which  must  likewise  be  at- 
tended with  the  freedom,  and  security  of  trade 
to  all  his  majesty's  enemies.  lo  the  last  eo- 
counter  at  sea,  the  Prince  Royal,  and  three 
others  of  his  majesty's  navy,  had  been  lost  ; 
and  another  (the  London)  had  been  burnt  in 
the  river  by  the  negligence  of  the  seamen ;  for 
there  was  never  any  discovery  made,  that  there 
was  any  purpose  or  malice  in  it :  The  FVench 
had  obliged  themselves,  that  the  duke  de  Beau- 
fort, admiral  of  France,  should,  with  the  whole 
fleet  under  his  command,  amounting  to  eieh- 
teen  good  ships,  join  with  the  Dutch ;  and  uie 
king  of  Denmark  was  likewise  engaged  to  send 
all  his  greatest  ships,  which  were  ten  or  tL 
dozen,  in  order  to  the  like  conj auction.  So 
that  bis  majesty  clearly  discerned  that  the 
enemy  would  be  much  superior  to  him  in 
strength  and  power,  though  he  should  hafe 
been  able  to  have  manned  and  set  ont  all  his 
royal  navy ;  which  he  very  well  foresaid  he' 
should  not  be  able  to  do,  both  for  want  of 
money,  and  want  of  !<eamen,  who  were  alreadjT 
in  great  disorder  and  mutiny  for  want  of  their 
pay,  of  which  there  was  indeed  a  great  arreai^ 
due  to  them  ;  and  which  was  worse,  there  was 
gro^n  such  an  animosity  amongbt  the  priilcipal 
officers  of  the 'fleet  between  Uieinselves,  that 
the  whole  discipline  was  corrupted  ;  so  that  it- 
was  hard  to  resolve  into  what  hands  to  put  the 
chief  government  thereof,  if  it  could  have  beeii 
made  ready.  Upon  which,  and  the  whole  state 
of  afiairs,  upon  deliberation  and  fVequent  con- 
sultation with  the  principal  officers  of  the  sea, 
and  such  others  whose  experience  in  such 
nutters  rendered  them  most  capable  to  gite 
advice,  his  majesty  found  it  most  counsellable 
to  resolve  to  make  a  defensive  wai^  the  next 
year,  and  to  lay  up  all  bis  great  ships ;  and  to 
have  80me>  squadrons  of  the  lighter  vessel  cod- 
tiriue  in  several  qutrteriE  assigned  co  thetUp 
which  should  be  ready  to  take  any  advantagier 
which  should  be  oflfiered ;  and  that  there  sbouTf 
be  likewise  ready  in  Aie  river  another  good 
squadron  of  ships  against  the  end  of^the' 
summer,  which  being  ready  to  join  withf  thostf' 
which  lay  out,  when  the  enemy  was  ^ary, 
and  their  ships  foul,  should  be  able  to  make 
many  notable  advantages  oport  them;  of  which 
they  who  advised  it  were  so  confident,  that  thef' 
did  believe  this  defensive  way,  thus  ordered' 
and  prosecuted,  would  prove  a  greater  daiuage' 
to  toe  etiemy  in  their  trade,  and  all  other  res- 
pects, £han  ufef  had  eyer  yjCft  aodergont.   AAf 
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in  a)l  this  counsel  and  resolution  I  had  no  other 
par(  than  beiog  present ;  and  not  understand- 
ing the  bubject  matter  of  the  debate,  I  thought 
myself  Dot  to  be  able  to  answer  any  of  the 
reasons  which  hud  been  alledged. 

The^e  considerations,  upon  a  full  survey  of 
his  ill  condition  at  home  and  abroad,  induced 
his  majesty  to  wish  tiiat  there  were  a  good  end 
of  the  war;  which  inclination  his  tnnjesty 
vouchsafed  to  inform  me  of,  well  knowing  that 
I  would  be  very  glad  to  contribute  all  I  could 
to  it,  as  the  thmg  I  desired  most  in  this  world, 
and  which  I  thought  would  prove  the  greatest 
benefit  to  the  king  and  kingdom  ;  and  his  ma- 
jesty likewise  told  me,  that  he  found  all  those, 
who  had  been  most  forward  and  impatient  to' 
enter  into  this  war,  were  now  weary  of  it,  and 
would  be  gUid  of  a  peace;  so  th:tt  there  re- 
mained now  nothing  more  to  do,  than  for  his 
majesty  to  advise  with  whom  he  thought  (it 
(for  there  seemed  many  reasons  to  conceal 
both  the  inclination  to  peace,  and  the  resolu- 
tion not  to  set  out  a  summer  fleet,  from  being 
publicly  known)  what  method  to  observe,  and 
what  expedients  to  make  use  of,  for  the  better 
securing  this  wished-for  peace,  without  appear- 
ing to  be  too  solicitous  or  importunate  for  it, 
or  so  weary  6f  the  war  as  in  truth  he  was;  and 
to  this  consultation  his  mnjesty  was  pleased  to 
call,  together  with  his  royal  brother,  prince 
Rupert,  the  general,  the  Lo>-d  Treasurer, myself, 
and  those  other  honourable  persons  with  whom, 
he  used  to  advise  in  his  most  secret  and  mobt 
impm  tant  affitirs. 

That  whicli  occurred  first  was,  to  consider 
whether  there  were  any  htipe  of  dividing 
the  French  from  the  Dutch;  upon  whicli 
:»upposition  the  prospect  was  not  unplea- 
sant, the  war  with  one  of  them  being  hope- 
fully enough  to  be  pursued;  the  conjunc- 
tion was  only  formidable:  And  to  this  pur^ 
pose  several  attempts  were  made  both  in 
France  nod  Holland  ;  both  sides  being  equally 
resolved  not  to  separate  from  each  other,  till  a 
joint  peace  should  be  made  with  England, 
though  they  both  owned  a  jealousy  of  each 
other,  those  of  Holland  havmg  a  terrible  ap- 
prehension and  foresight  of  the  king  of  France^s 
designs  upon  Flanders,  which  would  make 
bis  greatness  too  near  a  neii;hbnur  to  their 
territories ;  besides,  that  the  logic  of  his 
demands  upon  the  devolution  and  nullity  of 
the  former  treaty  upon  the  marriui^e,  was 
'equally  applicable  lo  their  whule  interest, 
49  it  was  to  their  demands  f^-om  the  king 
of  Spain :  And  France,  upon  all  the  at- 
tacks they  had  made  both  in  France  with  the 
iipibassador  there,  and  in  Holland  by  their  own 
anibassador,  found  clearly,  that  tliey  were  to 
expect  no  assistance  from  the  Dutch  in  their 
'c(esi»:ns,  and  that  at  least  they  wished  them  ill 
success,  and  would  probably  cau tribute  to  it 
upon  the  first  occasion ;  and  this  made  them 
willing  to  determine  their  so  strict  alliance, 
which  was  already  very  chargeable  to  them, 
and  not  like  to  be  attended  with  any  notable 
advantage,  vxcapt  in  weakeoiog  an  all/  firom 


whom  tliey  probably  promised  themselves  mure 
good.  However,  neither  the  one  or  the  other 
cuuld  be  induced  to  enter  into  any  treaty  apart, 
though  they  both  seemed  willing  and  desirous 
o(  a  peace:  in  order  to  which,  rhe  Dutch, 
through  the  Swedes  ambassador's  hands,  bad 
writ  to  the  king,  to  offer  a  treaty  in  any  sucfa 
neutral  place  as  liib  majesty  should  make  choice 
of;  prole&sing  that  they  should  make  no  scru- 
ple of  sendintj;  their  ambassadors  directly  tc» 
his  mnjesty,  but  that  their  conjunction  witb 
the  other  two  crowns,  which  required  a  neutral 
place,  would  not  admit  that  condescension  ;. 
and  at  the  same  lime  they  intimated  to  the 
Swedes  ambassadors,  that  the  king  of  France 
Would  not  send  his  ambassadors  into  Flanders, 
or  any  place  of  the  king  of  Spain's  dominions  ; 
and  therefore  wished  that  his  majesty  would 
make  choice  of  DisseldOrp,  CuUeu,  or  Frank- 
fort, or  Hamhorough,  or  any  other  place  which 
his  majesty  shouhl  think  more  convenient  than^ 
the  other,  under  that  exception  :  All  which 
places,  and  in  truth  any  other  out  of  the  king 
of  Spain's  dominions,  were  at  such  a  distance 
(the  winter  being  now  near  over),  that  there 
could  be  no  reasonable  expectation  of  the  fruit 
of  tlie  treaty  in  time  to  prevent  more  acts  of 
hostility. 

About  this  time  the  earl  of  St.  Albans  having 
been  sent  into  England  by  the  queeo-rootber 
upon  her  own  particular  affairs,  M.  De  Ru* 
vigny  did  writhe  to  him,  that  that  court  did 
earnestly  desire  a  peace;  and  that,  if  he  were 
in  France,  he  did  believe  some  expedient, 
might  be  found  that  would  produce  the  same  ; 
and  he  continued  for  many  weeks  together  to 
write  very  earnestly  to  the  earl  of  St.  Albans 
to  come  into  France  with  authority  to  treat 
and  conclude  a  peace,  and  that  it  might  be 
made  before  suspected.  All  which  letters  ihe 
earl  shewed  ro  his  majesty.  M.  De  liuvigny 
was  a  person  very  well  known  to.  the  king, 
and  many  othei-s  m  the  court,  to  be  too  wise  a 
mati  to  write  upnn  such  a  subject,  and  in  such 
a  manner,  without  very  good  authority  ;  and 
that  he  was  likewise  a  man  'jf  honour,  and 
would  notsufifer  himself  to  be  made  use  of  upon 
any  unworthy  design ;  and  therefore  his  ma* 
jesiy  concluded,  that  it  would  be  fit  that  the 
earl  of  St.  Albans  should  transport  himself  into 
France:  who  having  dispatched  all  the  busi- 
ness far  which  he  was  sent  by  the  queen,  his 
return  could  administer  no  cause  of  jealousy  to 
any;  nor  had  he  so  much  as  a  letter  of  cr^ic 
from  the  king,  and  only  had  direction  to  un* 
derstand  from  M.  De  Ruvigny,  upon  what 
ground  he  had  so  earnestly  invited  him  over, 
and  to  receive  any  proposition  he  or  any  body 
else  should  offer  in  order  to  peace,  whicb  he 
should  transmit  to  his  majesty,  and  expect  an 
answer ;  with  a  positive,  negative  instruction, 
that  if  any  proposition  sh<)uld  he  mode  to  him 
>o  oblige  his  ms\jesty  to  *  assist  the  French 
against  Flanders,  he  should  utterly  reject  it. 

At  the  same  lime  the  baron  De'  Issola,  who 
was  euroy  from  the  emperor,  and  a  much  more 
dexterous  man  than  the  Spanish  ambassador^ 
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and  9«  fiMMre  relied  upon  in  Madrid  ^»  well  fis 
VicDna,  ia  tho$e  a£Fiiirs  which  concerned  their 
joiBt  interest,  pretended  to  have  received  let- 
len  from  Holland,  by  the  consent  and  with  the 
jimkj  of  De  Witt,  that  they  had  there  a 
gieat  miDd  to  peace;  and  that  if  De  Witt, 
who  was  looked  upon  as  the  only  man  that  op- 
posed it,  might  receive  any  assurance  of  tlie 
good- will  and  protection  of  the  king,  he  Would 
be  willmg  to  negociate  the  peace,  whether 
France  sbouM  be  willini^  to  it  or  no;  and 
the  baron  (who  had  nothing  more  to  solicit  oil 
die  emperor's  belinlf)  offered  immediately  to 
take  his  leave  and  return  to  Brussels,  and 
from  tbenoe  be  would  go  incognito  to  the 
Higoe,  and  confer  with  l>e  Wiiit,  and  would 
tberenpon  give  liis  majesty  advertisement  what 
be  m^ht  depend  upon.  The  king  would  have 
tbooglic  the  better  of  any  peace  thnt  had  been 
procarecl  without  the  interposition  of  France, 
and  therefore  willingly  consented  to  his 
journey ;  and  gave  him  leave  to  assure  De 
Witty  that  lie  s^uld  find  all  possible  good-will 
aad  friendship  from  hia  majesty,  and  that  his 
majesty  desired  notliing  more  than  n  just  and 
an  hononrable  peace,  and  upon  such  conditions 
as  migbt  make  it  lasting. 

Whilst  these  matters  were  in  agitation  in 
France  end  in  Holland,  the  Swedes  anibassn- 
dors  earnestly  solicited  for  an  answer  to  the 
letter  they  presented  to  his  majesty  from  the 
States,  concerning  a  neutral  place ;  whicKput 
his  majesty  to  atfothcr  deliberation.  Not  to 
tetnni  any  answer,  Would  be  interpreted  a  re- 
ted  of  the  Treaty,  and  so  make  his  majesty 
appear  to  all  christian  princes  to  be  better 
pleased  with  the  war.  To  accept  of  any  of 
chose  places  insinuated  Irom  the  Dutch,  would 
be  aeainst  his  dignity,  in  so  far  condescending 
lo  the  unreasonable  imposition  of  the  king  of 
Fiance;  and  yet  to  nominate  any  place  in 
Flanders  for  the  Treaty^  after  France  had  so 
positiTely  declared  itself,  would  be  interpreted 
twtb  by  Frapce  and  Holland  as  a  rejectiou  of 
the  Treaty,  at  least  would  make  France  le^ 
sohcitons  for  a  good  end  of  it.  When  his  ma- 
jesty called  that  committee  of  the  board  to 
coDsalt  upon  some  expedient  in  this  affair,  he 
propbsed  himself  one  expedient,  which  T  am 
sore  I  had  not  heard  of  before ;  which  was, 
to  make  choice  of  the  Hague  for  the  place  to 
'  treat  in.  The  condesceonion  to  Holland,  in 
lending  his  ambassadors  to  treat  in  their  own 
prorince,  was,  not,  upon  a  disquisition  of  it, 
thooght  to  be  of  thnt  importance,  as  to  neglect 
the  benefits  and  conveniences  which  might  rea- 
sonably be  expected  from  the  having  it  in  thnt 
plaoe.  The  people  were  not  only  generally 
very  weary  of  the  war,  and  desirous  of  a  peace, 
hot  the  States  themselves  were  very  much  di- 
vided, and  De  Witt  had  been  exposed  to  many 
diffioilties  and  reproaches,  under  the  character 
of  being  the  sole  person  who  desired  the  pro- 
seeotion  of  the  war ;  and  he  had  prevailed 
moic,  by  taking  upon  him  to  assure  the  States, 
that  the  king  had  no  thoughts  of  peace,  but 
imly  kboared  to  separate  France  from  them, 
VOL.  n. 


and  divide  them  amongst  thertiselves.  There 
could  not  be  a  greater  manifestation  of  his 
majesty's  ardent  desire  of  peace,  Iban  by  offer- 
ing to  send  his  ambassadors  to  the  place  where 
the  body  of  the  States  themselves  resided,  and 
who  would  be  the  only  judges  of  the  reason* 
ableness  of  what  his  majesty  should  propose,, 
and  by  being  upon  the  place  might  give  all  ex- 
pcditi6a  to  Die  work :  besides,  that  all  othej 
princes  concerned  had  their  ministers  likewise 
there  ;  and  therefore  if  his  majebty's  overture 
in  this  particular  should  be  rejected,  all  the- 
worid  would  (Conclude,  that  the  Dutch  would 
not  endure  so  much  ns  to  hear  of  peace.  And 
upon  these  reasons  ilic  resolution  wns  taken* 
to  name  tlie  Hague  for  the  place  of  the  Tre^ty^ 
and  his  majesty's  letters  were  dispatched  ae- 
cordingly. 

The  first  news  we  heard  from  Paris  and  the 
Hnvue,  after  the  earl  of  St.  Albans  being  ar- 
rived there,  and  the  baron  De  Issola  at  Brussels^ 
was  a  great  complaint,  that  the  king  had  sent 
the  baron  De  Issola  privately  to  the  Hague 
with  overtures  of  peace ;  but  especially  with  dc» 
sign  to  divide  Holland  from  France,  and  to  per* 
suade  them  to  break  their  alliance  with  ihein  ; 
in  which  there  were  some  particular  expressions 
which  his  majesty  had  in  truth  used  to  the 
baron  De  Issola,  and  many  other  which  he  had 
never  used.  The  king  had  reason  to  conclude 
from  hence,  that  De  Witt  was  never  to  be 
treated  withal  privately;  and  that  the  baretk 
De  Issola  was  not  to  be  trusted,  he  having  per- 
suaded and  prevailed  with  his  majesty  to  give 
him  leave  to  speak  with  De  Witt  upon  some  let- 
ters he  had  shewed  the  king  from  M.  Friquett^ 
the  emperor's  envoy  at  the  Hague,  a  gentlemat^ 
not  UTiknown  to  his  majesty,  and  of  a  very 
clear  reputation ;  wherein  there  was  mention 
of  a  discourse  made  Fiy  De  Witt, to  him,  which 
might  very  well  encourage  the  king  to  give 
that  in  charge  to  the  baron,  which  his  majesty 
had  in  truth  commended  to  Idm :  nor  in  truth 
had  it  been  material,  if  he  had  said  no  more 
than  his  majesty  gave  him  leave  to  do;  which 
yet  he  promised  not  to  mention,  except  he 
clearly  discerned  the  other  to  be  very  willing 
to  deal  as  freely  with  his  majesty ;  but  it  plainly 
appeared  thnt  the  baron  had  far  exceeded  his 
commissioni  and  said  many  things  for  which 
he  had  not  any  power,  and  which  in  truth  had 
never  passed  in  discourse  between  the  kinc; 
and  him.  And  as  the  king  of  France  had  at- 
ways  expressed  the  greatest  prejudice,  and  the 
most  bitter  jealousy,  from  the  thne  that  the 
Baron  was  designed  for  England,  as  a  person 
who  deli<;hted  in  nothing  so  much  as  in  puzzling 
and  perplexing,  nnd  creating  intrica9les  in  all 
treaties  in  which  he  had  ever  been  engaged^ 
which  had  been  many  in  severer  courts  of 
Christendom ;  so  indeed  his  parts  'wcre  most 
proportioned  for  embroiling  and  for  preventing 
any  conclusion,  in  which  he  gave  himself  leave 
to  say  and  do  any  thing  which  he  thought  would 
contribute  to  his  end,  without  the  least  consi* 
deration  of  ingenuity  or  sincerity  in  the  matter; 
though  otiierwise  it  cannot  be  denied  thnt  he 
2K 
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was  a  man  of  grcnc    part9,  and  of  a  universal 
understanding  in  tlie  aDHirs  of  Chnstendom. 

At  tlie  saroe  time  the  king  of  France  com- 
plained of  the  autboriry  f;iveu   bjr  his  majesty 
to  the  baron  De  li^ola,  ue  found  in  I  be  Dutch 
printed  Gazette  the  copy  of  a  letter  written 
then  by  the  king  of  France  himself  to  the  Stales ; 
in  which  he  informed  tliem  of  the  earl  of  St. 
Albans  being  newly  come  to  him  with  propo- 
sitions from   the  king  of  England  in  order  to . 
peace;  and  that  he  bad  a 'plenipotentiary  com- 
mibsiou  to  treat  and  conclude^ mentioning  some 
of  (he  conditions  he  bad  offered ;  and  therefore 
diesiredthat  the^  would  arm  their  ambassadors 
in  France  to  join  in  the  Treaty.    This  gave  his 
n^njesty  great  offence,  and  just  cause  to  suspect 
iliut  viiiatever   pretences  France  bad  made»  it 
did  nut  at  all  desice  the  peace  ;  and  he  hud  the 
more  reason  to  complain  of  this  injury,  because 
there  was  not  the  least  colour  or  K^round  of 
truth  in  the  relation,  the  eurl  of  St.  Albans 
having  not  any  thing  like  of  cotn mission ;  nor,  as 
he  protested  upon  this  occasion,  (whereof  he 
had  likewise  taken  notice  at  Paris,  and  com- 
plained before  he  could  have  any  adi  ertisement 
from  England)  had  he  ever   pretended  to  have 
the  least  power  from  his  majesty  ;  nor  hud  he 
ever  mentioned  any  of  those  particulars  to  any 
person  which  were  so  formally  inserted  in  that 
king's  letter  to  the  States :    and   his  majesty 
.wiu  the  more  coiilirnicd  in  his  helief  that  France 
would  not  contriltuic  to  the  peace,  because  they 
did  ut  this  very  time,  with  equal  passion  to  De 
Wilt  himself,  oppose  the  Treaty  at  the  Hague; 
•gainst  which  they  could  liave  no  reason  to  ex- 
cept, iftheyhada  ni;iid  to  the  peace,  unless 
they  hoped,  by  the  trick  that  is  mentioned  be- 
fore, to  have  got  the  Treaty  to  Paris  by  a  com- 
mission to  the  Earl  of  St.  Albans;  which  they 
had  tried  all  the  ^vays  they  could  to  obtain,  and 
his  majesty  had  as  positively  refused  to  grant, 
.and  .then  resolved  to  inhi^t'on  the  Hague,  or 
upon  some  place  in  Flanders,  jet  the  success  be 
wliHt  it  would. 

During  this  agitation,  an  express  was  sent 
pver  from  Uje  eurl  of  St.  Albans,  with  two 
papers  which  he  had  leceived  from  M.  d«  hy- 
onue,  and  both  in  hib  own  hand,  which  ori- 
ginals w(>re  bent  to  (he  king;  the  oue  con- 
(ainefl  a  proposition  for  the  peace,  that  there 
should  be  no  mention  of  the  charges  of  the 
war,  or  the  damnges  received  by  it  on  either 
.  fide ;  but  that  it  should  he  in  his  majesty's  choice 
whether  all  thiug.i  should  reiiiuin  in  the  state 
they  wer^  at  present,  either  side  to  keep  what 
it  hud  taken,  a'!d  were  po&scssed  of  by  reason 
uf  ihe  war;  or  that  both  siiUs  should  come  to 
an  account,  and  eifjjcr  he  repaired  by  the 
other  for  the  damages  it  had  sustained  ;  and 
th.it  after  his  majesty  had  made  hi»t lection  i)f 
those  two  particulars,  from  thence  the  peace, 
should  he  observed  between  the  king  and  the 
Dutch,  according  to  the  lust  treaty  which  hud 
been  made  at  London  atur  his  niajo»ty's  re- 
turn. The  other  puper  was  a  propobiiion 
made  to  h>s  mnjesty,  that  he  would  promise 
fiuJtr  his  haud  Chat  he  \wuld  not;^  during  the 


^aoe  of  a  year  to  come,  enter  into  any  treaty 
to  the  prejudice  of  France,  nor  give  any  as- 
sistance against  France  during  that  year,  thi» 
overture  being  made  about  the  beginning  of 
March ;  and  in  consideration  hereof,  Uie  king 
of  France  would  restore  the  island  of  St.  Chris* 
t(ipher*s,  which  he  bad  newly  taken  from  the 
English,  and  would  undertake  that  the  Dutch 
should  consent  to  the  peace  upon  the  condi* 
tioos  formerly  mentioned ;  and  that  the  treaty 
should  be,  if  his  majesty  desired  it,  at  Dover  or 
Canterbury,  since  it  would  not  be  possible  to 
persuade  De  Witt  ever  to  consent  that  it 
should  be  at  the  Hague;  which  be  looked 
upou  as  a  design  on^  to  countenance  the 
party  of  his  enemies :  and  at  the  same  time 
the  States  writ  again  to  the  king,  and  offered  to 
treat  at  Dover  or  Canterbury. 

Though  his  majesty  had,  m  all  his  answers 
to  the*  Dutch,  demanded  satisfaction  for  the 
damages  he  had  sustained,  and  for  the  charge 
of  the  war ;  and  u>ade  little  doubt,  if  France 
had  not  entered  into  that  conjunction,  that 
they  woiUd  have  beeu  induced  to  have  made 
some  cotopensation  towards  it ;  yet  ihe  ca^ 
was  now  akered,  and  tbey  thought  themselves 
hy  the  new  alliances  to  stand  upon  the  ad- 
vat)tage  ground,  so  that  his  majesty  found  any 
demand  of  (hat  kind  would  not  be  submitted 
to ;  nor,  in  truth,  had  the  like  been  insisted 
upon  in  any  treaties  of  this  age,  after  tlie 
longest  or  sharpest  war  that  had  beeu  made. 
Hereupon,  after  full  deliberation,  his  majesty 
was  well  contented  to  accept  of  the  proposi- 
ticms  made  by  the  king  of  France  fur  the  peace, 
and  made  .choice  of  the  first  alternative,  that 
both  parties  should  be  contented  to  enjoy  what 
they  had  got  without  any  account,  the  Dutch 
having  lost  very  much  more  than  the  English  ; 
and  ne  having  taken  from  them  in  Guinea, 
and  upon  that  .coast,  more  important  places 
than  they  had  taken  from  us :  and  the  restitu- 
tion of  St.  Christopher's  by  the  king  of  France, 
put  his  majesty  into  the  same  condition  in  his 
plantations  in  the  West  Indies,  as  he  had  beeu 
before  the  war. 

When  his  majesty  thought  that  all  things 
upon  the  matter  had  been  adjusted,  tuid  caretl 
the  less  where  the  treaty  should  be ;  and  liav- 
iug  sent  such  an  answer  into  France  as  was 
punctually  agreeable  to  what  had  been  thence 
desired ;  he  received  another  dispatch  from 
tlience,  with  infinite  excuses,  and  protestations 
of  sincerity,  that  the  Dutch  had  expressly  re« 
lused  to  consent  to  a  peace,  except  the  king 
would  remit  and  part  with  t^e  island  of  Pola- 
roone  in  the  East  Indies ;  an  island  w  hich  bad 
beeu  t'onnerly  taken  by  the  Dutch  from  tj^ 
Eunlish  uith  very  foul  circumstances,  and  tlte 
re-di'hvery  whereof  was  promised  by  them  in 
their  treaty  with  Cromwell,  and  again  renewed 
in  th(  ii  iabt  tieaty  with  the  king,  and  his  ma* 
Jesty  had  senc  ships  thither  to  receive  it; 
winch  not  beio<(  delivered  upon  pretence  of 
want  of  some  formality  in  the  demanding,  it 
w?^  one  of  the  grounds  of  the  present  war,  as 
an  iuii.);ni;y  and  breach  of  faith  toiftrds  bi^ 
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BiaiesCj :    tiMtieh  they  protected  (bat  i(  was 
only  die  huh  of  tkeir  governor  m  those  parts, 
who  for  want  of  an  oiSer  from  tiie  East  India 
•CooDipaujy  iboogh  he  did  receive  the  order  of 
cfae  Stales  General,  bad  not  tefused,  but  de- 
lated its  delivery ;  and  that  that,  and  all  other 
Ofders  that  cotUd  be  required,  were  agtin  re- 
■ewedy  aud  already  sent  tiiitber,    and   they 
vere  oonfideiit  the  place  was    by  that    time 
fiiven    up.     It  was  alledged   by  the  king  of 
>raiicey   that  the  Dutch  luid  always  declared 
to  him,  in  all  the  discourses  which  hud  been 
hetweeo   them  of  a  treaty,  that  they  would 
never  restore  Polaroone :  and  M.  de  Lyonne 
pnMestedy  that  be  had  never  known  tliat  the 
restitution  thereof  was  comprehended  in  the 
last  treaty,  but  conceived  ihnt  it  would  tall 
within    tlje   alternative,  it   the    king    should 
make  choice  of  that;,  which  he  had  done, 
or  otherwise  would    £r11  into    the   account: 
and    concluded    with  a  very  earnest  desire, 
that  the    king  would    rather  yietu    in   that 
particular,  tiian  break  the  treaty  i'or  np  island 
n«h:ch    was  nothing    worth  .for    the   present^ 
nor  could  be  made  valuable  in  less  than  seven 
years ;  with  a  protestation  still,  that  he  wimld 
do    all   that  was  in  his   power  to  persuade 
the  Dutch  to   part    with  Poltiroone;    hut  if 
they  should  deny  to  do  it,  he  could  not  separate 
himself  from  them  upon  that  point,  since  they 
had  still  mentioned  it  as  a  condition :  but  if  his 
majesty  would  yield  in  that  particular,  all  diffi- 
culties should   be  removed,   and  the  Treaty 
ooocloded  without  any  new  obstruction.    This 
asreasonable  litigation,  and  the  receding  from 
wrhat  had  been  so  fully  undertaken  before,  re- 
moved all  confidence  from  bis  migesty  of  tiie 
sincere  intentions  of  France;    nor  could   he 
^iresee  what  other  new  scruples  would  arise 
from  the  one  hand,  and  be  admitted  by  the 
other.     However,  after  a  full  deliberation  with 
his  council  upon  the  whole  state  of  his  afTairi*, 
and  after  having  cooimunicated  to  them  all 
that  had  paaseil,  he  did  resolve  not  to   reject 
the  Treaty,   but  was  contented    that   Breda 
sh«>uid  be  the  place;  not  thinking  it  fit,  for 
many  reasons,  to  bring  the  Treaty  to  Dover  or 
Cauierbfiry,  to  f^ive  the  enemy  that  advantage 
ifitshnuld  prove  inefiectuul,  that  it  should  be 
hi-oken  iu  his  own  dominions:   or  to  make 
other  advantages  by  infusions  to  the  people, 
who  were  generally  more  dissatisfied  than  they 
bad  reason  to  be:  and  thereupon  his  nr.ijesty 
aame^l  the  lord  HoHis,  and  Mr.  Henry  Coven- 
try of  his  majesty's  bed-chamber,  for  his  am- 
bassadors in  that  Treaty,  men  very  well  quali- 
fied for  the  service,  who  were  dispatched  to 
Breda  as  suon  as  was  possible,  which  was  about 
the  beginning  of  May;   France  having  pro- 
jniseH,  that  the  fleet  under  the  command  of 
tlie  duke  de  Beaufort  should  remain  in  the 
port,  and  that  he  would  use  his  utnwvt  power 
to  dispose  the  Dutch,  in  tlie  entrance  into  the 
Treaty,  to  consent  to  a  cessation,  that  so  there 
mif^t  be  no  more  acts  of  hostility  on  either 
Bide,  until  it  might  appear  wliat  success  the 
Treaty  was  like  to  have  towards  a  Peace :  and 


concerning  the  business  of  Polarorme,  he  gave 
them  charge  to  insist  upon  the  delivery,  and 
sent  to  the  East-India  Company,  who  had  itte 
sole  interest  iu  that  i!>iand,  to  send  Uieir  depu- 
ties to  the  Treaty,  who  bhimld  be  privy  to  all, 
that  bliould  be  treated  upon  that  alTair,  and 
wlio  might  propose  or  accept  whatsoever  they 
thought  beitt  for  themselves ;  towards  i he  ob- 
taining wherenl;  France  was  so  fully  tJigaged 
to  use  tlteir  uimostlnterposition. 

VVhat  pas>ed  during  the  Treaty  is  known  to 
so  many,  that  I  need  not  mention  it  here,  every 
di»patch  from  tlie  ambassadors  being  read  and 
debuted  at  tlie  Council-Board ;  and  when  such 
dilliculties  did  ariie  that  the  ambassadors  v%ould 
not  take  upon  tliem  to  make  any  coaclui»ion 
without  a  particular  communication  of  the 
temper,  and  disposition,  and  resolutinn  of  all 
the  persons  concerned,  they  thought  fit  that 
one  of  themselves  (the  lord  ambassador  Co* 
ventry)  should  attend  his  majesty,  being  oblii>ed 
to  return  with  bis  majesty's  answer  within  so 
many  day»;  aud  as  »oon  us  he  arrived,  he 
gave  his  majesty  a  full  account,  before  the 
whole  Council-board,  of  all  that  had  passed  in 
th«  Treaty ;  that  the  Dutch  behaved  themselves 
very  insolently,  and  that  the  authority  of  De 
Witt  was  so  great  at  the  Hague  wiih  the  States, 
th:it  nobo  iy  durst  oppose  any  thing  he  advised ; 
that  the  Dane,  by  his  instigation,  had  made 
demands  of  a  very  insolent  nature  ;  that  they 
believed  that  the  Vrench  ambassadors  had  bc^ 
havtd  themselves  very  well,  and  done  all  that 
was  in  their  power  to  do,  and  had  re!>trnii>e<l 
the  Dutch  from  their  insolence  by  threats  and 
menaces,  which  they  likewise  used  towards  the 
Dane  :  In  fine,  he  read  all  the  articles  which 
were  concluded  he:  ween  them  ;  with  all  those 
which  remained  undetermined  and  uncon- 
sented to,  on  either  side;  %viih  what  the  French 
ambassadors  resolved  to  persuade  and  reduce 
the  Dutch  to  consent  to  yield  to,  or  to  declare 
ag«tinsl  them  in  their  master's  name.  Upou 
which  report,  every  particular  article  was  at 
large  debated  at  the  board,  nbich  took  up 
many  days.  The  ainhussudor  said,  tliere  whs 
not  the  least  lui^je  of  having  Polaroone'  re- 
stored to  tiie  £u4;lish ;  that  they  said  it  was 
contained  in  that  ulternative  %vh:ch  the  king 
had  inade  choice  of;  and  when  it  was  replied 
to  them,  that  the  words  of  that  alternative 
clearly  determined  the  contrary ;  for  that  either 
side  was  to  remain  possessed  of  what  they  bad 
got  by  reason  of  the  war,  which  could  not  he 
applied  to  this  island,  which  they  had  unjustly 
taken  and  usurped  so  many  years  before ;  and 
that  they  were  obliged,  by  the  last  treaty,  to 
restore  it,  so  that  the  war  had  no  operutioii 
upon  that ;  to  this  they  answered,  that  they 
had,  acccxrding  to  the  treaty,  sent  orders  for 
the  re-delivery  of  it,  and,that  they  beheved  ii 
bad  been  delivered  accordin}ily ;  and  that, 
upon  the  news  of  the  war,  their  subjects  had 
retaken  it  again,  which  would  bring  it  within 
the  very  letter  of  the  Blternative  :  and  this  our 
East-India  Company  was  so  far  from  contra* 
dieting,  that  they  believed  it  to  be  true,  aud 
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liad  shewed  mei  before  the  Treaty  be^ui,  a 
letter  they  had  received  from  une  of  their  fac- 
tors in  the  Indies,  that  there  was  a  report 
there,  that  the  Dutch  hod  delivered  up  Pola- 
rpone  to  ttiose  who  were,  sent  to  receive  it, 
AtkA  that  shortly  after  that  they  had  uken  it 
from  thein  ai^ain  ;  and  therefore  they  desired 
•thut  a  special  article  miKht  be  inserted  in  the 
Treaty,  wherel>y  the  Dutch  might  be  obliged 
to  give  it  up  ngain,  if  they  had  in  truth  so  in- 
^directly  delivered  it,  that  they  might  again  re- 
liossess  themselves  of  it ;  which  could  not  but 
be  uiiderstOfMl  to  be  a  plain  violation  of  their 
public  fuith,  or  a  vile  ortifice  to  elude  it.  The 
uuibassadors  replied,  That  if  it  had  been  in 
truth  delivered  by  them,  though  so  indirectly 
taken,  they  could  not  insist  upon  if,  but.  allow 
it  to  be  in  ihe  alternative;  they  desired  only 
that  ic  might  be  iiiserti  d  in  the  article,  that  if 
in  truth  it  had  never  been  delivered,  they 
should  be  obliged  to  do  what  so  long  since 
chey  should  have  done.  The  Dbtch  answered, 
That  the  end  of  tliis  Treaty  was  to  establish  a 
firm  Pecice,  and  therefore  they  would  admit  of 
no  doubtful  expressions  which  night  create 
future  disputes.  The  ambassadors  said.  It  was 
very  evidt  nt,  and  the  French  nmbanadors  had 
acknowledged  the  same  to  them,  that  thoy 
wtre  resolved  never  ro  part  with  the  island'; 
so  that  there  remained  no  more  to  he  consi- 
dered upon  that  particular,  but  wliether,  upon 
the  refusal  of  Poiaroone,  the  «ar  should  be 
continued.  The  Eitst  India  Company  were 
sent  for  to  deliver  their  opinion  ;  and  they  very 
frankly  declared,  that  they  believed  a  Peace  to 
be  very  necessary  for  the  kingdom,  and  there- 
fore would  not  that  the  war  should  be  conti- 
nued upon  any  particular  inteie^t  of  theirs ; 
and  it  was  evident  enough,  that  if  the  war  con- 
tinuedy  their  whole  East- India  trade  must  he 
destroyeil,  the  Dutch  being  so  much  superior 
in  shipping,  and  all  kind  oV  strength,  in  those 
parts.  Hereupon  the  kinj;  resolved  to  consent 
to  their  keeping  of  Pohu-jone;  and  I  do  not 
know  that  there  wa<  one  man  at  the  botird  of 
another  opinion.  To  conclude,  after  a  long 
debate  for  so  many  days  upon  every  particular, 
the  king  resolved,  with. the  concurrence  of  the 
whole  board  (one  or  two  persons  only  excepted) 
to  consent  to  the  Peace  upon  such  concessions 
and  provisions  as  the  French  ambassadors  had 
obliged  themselves  to  bring  the  Dutch  to  con- 
sent to;  and  thereupon  the  ambassador  re- 
turned with  full  power,  and  in  a  short  time 
after  that  Peace  was  concluded  and  published. 
And  therefore  I  cannot  understand  how  his 
majesty  could  be  deluded  or  betrayed  in  that 
Treaty,  win.  h  passed  with^such  a  full  exami- 
nalio;i  an»{  disquisition;  and  in  all  which  de- 
bates his  majesty  himself  had  taken  the  pains 
to  disconrse  more,  and  to  enlarge  himself  in  I 
the  answer  of  ajl  those  objections  which  were 
foreseen,  than  I  had  ever  known  him  to  do 
upon  any  other  article. 

It  is  very  true,  that  I  had  been  commanded 
by  the  king  to  write  most  of  the  letters  and 
^cciions  wliicL  bad  been  tent  to  the  earl  of 


St;  Albrnif  fr^si  the  rime  of  hit  going  over, 
concerning  Uie  Treaty,  hit  lordship  having  (i 
presume  by  the  tome  direction)  directed  most 
of  his  letters  to  me ;  and  i»t>st  of  the  dispatches 
to  the  ambassadors  were  likewise  prepared  hj 
me,  they  being  by  their  instructions  (without 
my  desire  or  privity),  to  transmit  their  account 
to  one  of  tlie  secretaries,  or  to  myself:  but  it 
is  as  true,  thai  I  never  received  a  letter  from 
either  of  them,  but  it  «vas  read  entirely  in  hit 
majesty's  presence  to  those  lords  of  the  couiw 
cil,  who  attended,  where  directions  were  given 
what  answer  should  be  returoM ;  and  I  never 
did  return  any  answer  to  either  of  them,  with- 
out having  first  read  it  to  tlie  council,  or  having 
first  sent  it  to  one  of  the  secretaries  to  be  read 
to  his  majesty ;  and  i  can  with  a  ver^  gn<id 
conscience  protest  to  all  the  world,  (hat  I  never 
,  did  the  leau  thing,  or  gave  the  least  advice  re- 
lating to  this  war,  or  relating  to  the  Pence, 
whicn  I  would  not  have  done  if  I  had  been  ex* 
piring,  and  to  have  given  an  account  thereof  to 
God  Almighty  that  minute :  and  as  his  majesty 
prudently,  and  piously,  and  passionately  do- 
sired  to  put  an  end  to  that  war ;  so  no  man 
appeared  more  delighted  with  the  Peace  wheo 
it  was  copctuded  than  his  mijesty  himself  did ; 
though,  as  far  as  I  could  make  any  judgment 
of  the  public  afftctions,  the  publication  of  that 
Peace  was  attended  with  the  roost  universal 
joy  and  acclamation  of  tlte  whole  nation,  that 
can  be  imagined  :  nor  is  it  elisy  to  forget  the 
general  consternation  that  the  city  and  the 
people  of  all  conditions  were  in,  when  the 
Dutch  came  into  the  river  as  high  as  Chatham ; 
and  when  the  distemper  in  the  court  itself  was 
so  great,  that  many  persons  of  quality  and  title 
in  the  galleries  and  privy-lodgings  very  inde«' 
cently  every  day  vented  their  passions  in  bitter 
execrations  against  th<»se  who  had  first  coun- 
selled and  brought  on  the  war,  wishing  that  an 
end  were  put  to  it'  by  any  Peace;  some  of 
which  persons,  within  very  few  days  after,  at 
bitterly  inveighed  against  the  Peace,  and  against 
the  promoters  of  it.  Hut  I  am  s'l  far  yet  from 
ref Hunting  or  being  ashamed  of  the  part  I  hod 
ill  it,  that  I  look  upon  ic  os  a  great  honour,  that 
the  last  service  performed  for  his  majesty  was 
the  sealing  the  proclamations,  and  other  in- 
struments for  the  conclusion  and  perfection  of 
that  Pence,  the  great  teal  of  England  being 
that  very  day  sent  for,  and  bken  from  me. 

The  Seventeenth  and  last  Article  is,  **  That 
''  I  was  a  principal  author  of  that  fatal  coun- 
"  sel  of  dividing  the  fleet  ubout  June,  1666.'* 

How  far  I  have  always  been  from  giving  ad- 
vice in  the  prosecution  of  the  war  either  by 
land  or  sea  (except  by  beine  present  at  some 
of  the  debates)'  1  have  at  Targe  set  down  be- 
fore ;  I  never  in  my  life  having  pretended,  ei- 
ther in  the  time  when  1  served  his  late  tnajestj 
during  the  war,  or  in  this  king's  time,  to  un- 
derstand any  thing  of  that  afiair :  but  when  I 
have  been  present  in  councils  of  that  nature,  I 
have  always  governed  myself  by  their  opiniont 
who  had  the  greatest  reputation  of  skill  in  that 
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sea,  and  making  bis  course  for  Holland. 
Whereupon  it  was  consoltedy  whether  any  or* 
der  should  be  sent  to  the  fleet,  that  prince 
Rupert  with  part  of  it  inigHt  bend  his  coun4 
towards  Brest,  whibt  the  general,  with  the 
other  part,  watted  the  Hollanders  notion. 
There  had  been  a  long  prospect  and  frequent 
debates  upon  this  contingency,  and  how  ad- 
vantageous a  thing  it  would  prove,  if  we  could 
have  timely  advertisement  of  the  duke  de 
fieaufoft*s  motion,  chat  a  part  of  the  fleet  might 
be  sent  to  encounter  him  before  his  conjunc- 
tion with  the  Dutch ;  and  for  that  purpose  the 
lord  Arlington  had  taken  ail  the  pains  he  could 
to  get  particular  intelligence  of  the  motion  of 
that  fleet.  When  this  intelligence  was  com« 
municated,  some  were  of  opinion  that  his  ma* 
jesty  should  send  present  orders  to  thegenerals, 
that  prince  Rupert  should  with  such  a  number 
ofsjups  as  they  should  think  fit,  bend  his 
cr»orse  as  is  before  mentioned.  The  late  lord- 
treasurer  and  I  were  present  at  this  debate ; 
and  though  we  seldom  offered  advice  in  such 
cases,  yet  being  now  both  of  one  opinion,  we 
did  desire  the  king,  that  he  would  not  take 
upon  himself  to  send  positive  orders  in  an  af- 
fair of  such  moment,  upon  an  intelligence  that 
might  not  be  true ;  though  we  believed  ii  to  be 
very  probable,  that  the  senerals  were  like 
every  day  to  know  more  of  the  motion  of  the 
enemy  than  we  could  do :  And  therefore  we 
humbly  offered  it  to  his  majesty,  whether  it 
might  not  be  fit  in  this  case  to  send  some 
of  the  council  then  present,  and  who  had 
seen  the  intelligence,  and  heard  the  whole 
debate,  presently  to  the  fleet  to  inform  the 
generals  of  wliat  bis  majesty  had  beard, 
and  of  the  considerations  which  had  been 
thereupon  ;  and  if  they  had  received  no 
adveriisement  to  the  contrary,  and  upon  con- 
ference togetlter,  thought  fit  to  divide  the  fleet, 
and  thtit  prince  Rupert  should  set  sail  in  order 
to  engage  the  duke  de  Beaufort,  his  majesty 
would  be  very  well  content  that  they  should  put 
that  design  in  eiecution,  without  staying  for 
farther  orders.  His  majesty  was  pleased  (with 
the  concurrent  opinion  of  every  person  present) 
to  approve  of  this  proposition  ;  and  immediate- 
ly made  choice  of  Mr.  Vice* Chamberlain,  and 
sir  William  Coventry,  to  use  all  possible  ex- 
pedition to  find  out  the  fleet,  and  infurm  th^ 
generals  of  all  that  had  passed.  I  must  not 
forget  to  say,  that  at  this  conference,  and  before 
the  messenfrers  were  dispatched,  Mr.  Secretary 
Morrice  informed  the  king,  that  he  had  received 
intelligence  very  different  from  what  my  lord 
Arlington's  was ;  which  was,  that  the  Dutch 
fleet  was  even  ready  to  come  out,  all  their  men 
heitkf^  aboard,  which  was  likewise  commended 
to  those  two  honourable  persons  to  make  part 
of  their  inform:^  tion.  Toe  winds  were  so  fit- 
vourable,  that  the  two  messengers  went  to,  and 
returned  from  the  fleet  with  more  speed  thau 
could  reasonably  have  been  expected;  they  re^ 
ported  to  the  king,  that  they  had  imparted  all 
his  commands  to  the  generals,  and  that  they 
had  had  full  conferences  together  upon  it ;  that 


pralcsaion;  and  I  never  presumed  less  in  my  life 
to  pwe  an  advice,  than  I  did  in  this  pardcnlar 
cooceming  the  division  of  the  fleet;  and  I 
sbooJd  make  a  full  answer  to  this  charge,  if  I 
ahiNild  say  no  more,  than  that  I  am  not  guilty 
of  it.     Bat  since  it  hath  made  so  much  noise, 
ti  the  disadvantage  of  the  king,  and  of  the 
conduct  of  bis  afiairs,  aad  that  no  oare  hath 
been  taken  to  inform  men  of  the  whole  carriage 
in  that  particular ;  I  wilt,  as  I  have  done  at 
Jaf^e  Co  the  other  articles,  for  bis  majesty's 
honour,  and  for  the  vindication  of  those  of  his 
council  who  were  present  in  those  debates, 
(how  unjust  soever  many  of  them  have  been  to 
me)  sec  down  very  particularly  all  that  I  know 
uf  that  matter,  and  how  the  fleet  came  to  be 
dirided ;   upon  the  view  of  which,   I  am  of 
opiitioo,  what  misfortune  soever  attended  it, 
no  man  will  have  cause  to  be  ashamed  of  any 
fault    he  committed  in  it.      From   the  time 
that  his   majesty  resolved  to  send  pnuce  Ru- 
pert and  the  General  with  a  joint  power  and 
auchorkyto  command  the  fleet,    there  was 
cause  enough  to  apprehend  that  there  would 
■oc   have  been  so  good  an  accord  between 
them  as  the  conducting  so  great  a  service  re- 
<)uired  ;  and  I  was  then  thought  to  have  so 
great   an  iatereat  in  both  of  them,  that  his 
majesty    commanded   me  to  use  the  utmost 
endeavours  to  dispose  them  to  a  good  under- 
standiug  towards  each  other;  and  I  believe 
tbey  will    both  confess,  that  I  performed  oil 
ttie  offices  I  could,  and  with  some  success,  to 
that  good  end :  And  I  was  the  more  solicitous 
in  it,  because.  I  found  that  the  prince  was  much 
unsatisfied  with  the  resolution  his  majesty  had 
taken,  that  they  should  both  go  in  one  and 
the  same  ship ;  and  that  his  hii^hness  was  very 
desirous  to  be  in  a  ship  by  himself,  and  even 
to  command  a  part  of  the  fleet  upon  any  en- 
teiprize  that  should  offer  itself,  separated  from 
the  other  :  And  there  was  too  general  an  opi- 
nion, from  what  ground  I  know  not,  even  at 
the  time  when  our  fleet  was  ready,  and  when 
the  two  generals  went  to  it,  that  the  Dutch 
were  not  in  any  degree  ready  to  cuipe  out ; 
that  the  greatest  ships  had  not  taken  in  their 
provisions,  and  that  they  had  not  men  enough 
to  roan  the  fleet ;  and  that  they  had  no  design 
to  come  out  of  their  port  till  the  duke  de  Beau- 
fort should  be  ready  upon  the  coast  to  join 
with  them  ;  which  fleet  was  then  at  Brest,  and 
in  f:reat  readiness.    I  had  no  part  in  manag- 
ing the  intelligence,  nor  in  truth  so  much  as  a 
correspondence  by  letter  at  that  time,  with 
any  man  in  France  or  Holland.    The  two  ge- 
nerals were  not  many  days  at  sea,  when  my 
lord  Arlington  informed  his  majesty  and  my 
Lords,  that  he  had  received  intelligence  from 
a  good  hand,  thiit  the  Dutch  were  in  no  degree 
ready  to  come  out  with  their  fleet ;  and  that 
the  duke  de  Beatifort  on  such  a  day  of  the 
month  had  all  his  fleet  ready,  and  his  men  on 
board,  to  take  the  first  opportunity  of  the  wind 
to  set  call  from  Brest ;  that  the  wind  had  been 
fair  these  two  last  days,  and  therefore  that  it 
might  be  presumed  that  he  was  by  that  time  at 
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by  all  the  iotelligence  they  had  received, 'they 
(did  coQclude  that  theDutch  were  not  ready  to 
come  out ;  aud  therefore  they  thought  it  very 
couDsellable,  thai  the  prince  should  endearour  to 
meet  with  the  duke  de  Beaufort;  and  in  order  to 
that,  they  had  agreed  before  their  couiiog  away, 
and  had  ogreed-what  ifiips  should  attend  prince 
liupert  and  what  should  stay  behind  with  the  ge- 
neral, which  they  resolved  should  be  executed  by 
jsuch  a  lime,  if  they  did  not  receive  his  majesty's 
ocdcrs  to  the  contrary ;  which  his  majesty  did 
not  think  fit  to  send,  since  they  were  of  the 
same  mind,  and  so  they  separated  each  from 
other,  as  was  agreed.  1  have  heard  (but  I  was 
not  then  present)  that  upon  a  more  certain  in- 
telligence that  the  Dutch  fleet  was  come  out, 
orders  were  sent  to  hinder  the  prince  from 
going  out ;  which,  if  thev  had  been  transmitted 
with  care  enough,  would  have  come  to  him  in 
time :  but  there  bein^  some  negligence  in  that 
they  came  not  to  him  time  enough  to  return 
till  the  second  day  of  the  engagement ;  which 
is  so  well  known,  that  I  need  not  enlarge  upon 
it.  And  this  is  all  that  I  know  of  the  dividing 
the  fleet ;  in  which  1  do  not  know  that  any 
roan  can  be  justly  blamed  with  more  reason 
than  all  men  may  be,  whose  counsels  have  not 
that  success  which  is  desired;  and  if  there 
were  any  fault  committed*  I  am  sure  there  is 
no  colour  to  impute  it  to*  me,  nor  am  1  in  the 
least  degree'  responsible  for  any  consequence  ' 
upon  it. 

I  have. now,  according;  as  my  memory  hath 
been  able  to  supply  (fur  I  have  not  any  paper 
or  note  by  me  for  ray  assistance),  answered 
every  particular  charge  a{;ninst  roe ;  I  hope  so 
fully,  that,  how  powerful  soever  my  enemies 
shall  be  yet  able  to  appear,  as  they  do  continue 
very  powerful,  all  inditferent  men  will  absolve 
me  from  ahy  guilt :  and  though  I  neither  do  or 
csui  expect  any  thing  of  justice  or  ingenuity 
from  those  persons  who  have  by  all  tlie  evil 
arts  imaginable  contrived  my  destruction,  by 
infusing  into  his  majesty's  ears  stories  of  words 
spoken,  and  things  done  by  me,  of  which  I 
am  as  innocent  as  X  was  when  I  was  bom,  and 
other  jealousies  of  a  nature  so  odious,  that 
thcinselves  have  not  the  confidence  publicly 
to  own ;  yet,  I  say,  notwithstanding  all  this 
disadvantage  for  the  present,  I  do  not  doubt 
but  that  posterity,  if  not  the  present  age,  will 
clearly  discern  my  integrity  and  innocence  in 
all  the  particulars  which  are  objected  against 
me,  and  lament  my  present  suffering,  that  after 
so  many  years  of  very  faithful  and  painful  ser- 
vice, 1  should  be  banished  my  country,  and 
forced  to  seek  m;^  bread  in  foreign  parts  at  this 
age.  However,  it  concems  lue  very  much  to 
wipe  off  one  reproach  which  I  may  seem  to 
have  brought  upon  myself,  by  my  withdrawing 
and  secretly  flying  out  of  the  kingdom,  to  avoid 
as  it  may  be  (bought,  the  justice  of  parliament; 
which,  as  it  is  made  the  ground  and  foundation 
of  the  act  of  banishment,  so  I  may  reasonably 
presume  that  it  hath  made  deep  impression  in 
the  minds  of  many  worthy  persons,  who  were 
not  over-inclined   to  entertain   a    prejudice 


against  me,  aod  who,  by  my  withdrawing,  majr 
reasonably  believe,  Uiat  if!  were  in  truth  so  in* 
noceut  as  1  have  professed  myself  to  be,  1  would 
not  have  declined  the  most  severe  and  strictest 
examination  of  all  my  actions,  of  whicii  I  ought 
to  be  very  ambitious ;  and  tliat  an  eiuct  in«- 
quisition  might  be  made  into  roy  whole  life, 
from  which,  and  from  which  only,  if  I  am  so 
innoceol  as  I  pretend  to  be,  I  migtit  reasonably 
promise  to  myself  such  a  full  vindication,  as 
might  amply  repair  me  in  poiui  of  integrity  and 
honour,  not  only  to  the  shame  of  my  enemiet* 
but  to  my  full  reparation  for  the  damages  I 
have  sustained,  if  I  could  prove  such  a  gross 
combination  aod  conspiracy  agaiubt  me  as  I 
have  seemed  to  accuse  tliem  of:  and  therefore 
it  concerns  me  very  much  to  make  such  a  de- 
fence for  myself  in  a  clear  relation  of  all  the 
motives  and  circumstances  which  prevailed  with 
me  at  that  time  to  withdraw  myself,  after  I  had 
so  ofien  rejected  all  overtures  and  advice  to 
that  purpose,  and  so  publicly  declarer!  that  I 
would  rather  undergo  all  the  danger  and  ruin 
which  might  attend  my  being  brought  to  a  trial 
than  to  contribute  to  my  own  infamy  by  en- 
deavouring to  dechue  the  trial :  and  1  hope 
that  when  I  have  made  a  faithful  narration  of 
all  those  reasons  and  motives  which  obliged, 
and  even  forced  me  to  do  what  I  did,  I  shall 
be  thought  by  all  dispassionate  men  nut  only 
not  to  have  detested  and  betrayed  my  own  in- 
nocence, but  to  have  complied  with  that  ob- 
ligation aud  duty  which  I  have  always  paid  to 
bis  majesty,  and  to  his  service;  and  against 
which  I  hope,  and  am  most  confident,  that 
God  Almighty  will  always .  preserve  me  fron) 
committing  the  least  fault  or  omission. 

When  his  inaje*>ty  was  pleased  first  to  send 
me  an  intimation  of  his  purpose  to  take  the 
seal  from  toe,  which  was  by  the  duke  of  York, 
he  vouchsafed  to  use  all  the  gracious  expres-. 
sions  that  can  be  imagined;  the  great  satisfac- 
tion and  benefit  he  hud  received  by  my  service^ 
the  assurance  he  had  of  my  fidehty,  and  that 
he  was  confident  nothing  could  be  objected 
against  me,  which  I  would  not  be  well  able  to 
answer*  but  that  the  parliament  had  con«> 
tracted  so  great  a  prejudice  against  me,  that  if 
they  had  sat  hut  one  day  longer  before  their 
last  adjournment,  tliey  would  have  accused  ipe 
of  high- treason,  and  that  he  was  most  assured 
that  they  continued  in  that  resolution,  and 
would  execute  it  the  first  day  of  their  next 
meeting;  that  I  well  knew  the  condition  of  his 
aflairs,  and  how  much  he  depended  upon  the 
house  of  commons  for  a  supply  of  money,  with- 
out which  be  should  not  be  able  to  support  his 
government:  bis  advice  therefore  was,  that  I 
should  deliver  up  the  seal  to  him  out  of  my 
own  choice,  by  which  be  should  be  able  to  pro- 
tect me  from  further  inconvenience;  and  it 
would  be  so  grateful  to  the  parliament,  that  he 
should,  in  consideration  thereof,  receive  all 
that  he  could  desire  from  them.  It  will  easily 
be  belie verl  that  I  was  enough  surprised  at  this 
message,  it  being  a  time  when  my  mind  was 
broken  with  the  Toss  of  my  wife;  for  which  his 
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najesty  had  YoaclisafeH  in  bis  royal  person  to  i 
ooodoie  wiih  roe  very  lew  days  bet'ure,  aod 
when  my  conditioD    in   all   respects  was    in 
no  degree  pleasant  to  ines  I  desired  the  duke 
that  he  would  prucure  an  audience  for  me  with 
Jus  iBaje:»ty  ;    which  his  royal  highness  had  not 
the  least  doubt  of  obtaining,  and  made  as  httie 
doubt  but  that  his  majesty,  in  respect  of  my 
lameness  and  indisposition,  would  be  gracious- 
ly pleased  to  come  to  my  house;   which  his 
vajesty  the  next  day  promised  to  do;  hut  upon 
conference   with  others,    afterwards   changed 
that  his  gracious  pnrpo&e,  and  appointed  me  to 
attend  him  in  a  morning  in  my  own  chamber 
at  Whitehall,   which,  being  a  ground  room, 
woald  not  put  roe  to  the  trouble  of  going  up 
stairs ;  and  thither  his  maje&iy  did  vouchsafe 
to  come  lo  me,  there  beuig  nobody  then  present 
hot  his  majesty  and  the  duke.     The  kiug  re- 
ceived roe  very  graciouUy,  with  hII  those  ex- 
pressions which  he  had  used  to  the  duke;    and 
when  I  asked  him  whether  he  hud  taken  any 
offence  at  ray  carriage,  and  whether  I  had  mis- 
behaved  aiyself  in  his  serrice?    he  said,  no, 
but  the  eontrary,  that  I  had  served  him  very 
well,  and  tliat  he  believed  no  prince  had  a  bet- 
ter servant;    and  that  the  resolution  he  had 
now  taken  was  for  my  good  and  preservation ; 
aad  so  enlarged  him»elf  .upon  the  resolution 
the  liouse  of  Commons  had  taken  to  accuse 
me  of  high-treason,  and  the  prejudice  they  had 
against  me.     I  told  him,  that  he  might  pussibiy 
be  deceived  in  that  information;    and  that  if 
be  examined  it  better,  he  would  find  that  I  was 
not  a  man  .so  universally  odious  to  any  persons 
of  power  and  interest  to  serve  him  ;  at  least, 
that  my  lord  Arlington  and  sir  William  Coven- 
try, who  were  my  known  enemies,  would  not 
be  found  to  be  more  popular  than  myself;  that 
tbe  manifestation  of  his  displeasure  in  this  xhan- 
oer  would  be  so  far  from  preserving  me,  that  it 
would  infallibly  expose  me  to  tbe  malice  of  my 
enemies,  aod  was  upon  the  matter  to  call  for 
accusations  against  me  to  gratify  bis  majesty ; 
and  I  told  him  then,  as  I  had  do»e  before,  that 
air  William  Coventry  had   taken  upon  him, 
opon  the  day  of  the  last  prorogation^  to  offer 
lome  leading  men  of  the  liouse  of  Commons, 
that  the   chancellor  should  be  sacrificed   to 
tbem«  if  that  would  content  them.    Ilis  majes- 
ty told  me,  that  be  knew  much  more  of  tiie 
combination  that  was  agaipst  me  than  I  did; 
aod  that  be  was  most  assure<l,  that  if  I  were 
not  removed   before  the  parliament  met,    it 
would  not  be  in  his  power  to  preserve  me ;  but 
if  1  voluntarily  gave  up  the  phice,  and  with- 
drew into  tbe  country,  he  'would  undertake  I 
should  DIK  receive  the  kast  further  trouble.    I 
told  him,  the  seal  was  in  his  own  disposal,  he 
might  take  it  when  he  pleased;   h»t  that  I 
would  not  bring  the  repniach  upon  myself,  by 
vokmtarily  giving  it  up,  that  I  deserted  his  ser- 
vice at  a  time  when  some  men  would  believe 
that  I  might  be  of  some  use  to  him.      His  ma- 
jesty seemed  to  be  resolved  upon  the  matter, 
but  dismissed  nie  with  many  gracious  expres- 
iions  of  his  good  opinion  ;  wluch  ha  continued 


long  after  to  do  to  those  persons,  who  of 
themselves  taking  notice  of  this  discourse 
in  Uie  court,  presumed  to  speak  to  his  ma- 
jesty: and  to  dissuade  him  from  proceeding 
in  that  manner  towards  me;  as  the  arch- 
bishop of , Canterbury,  the  lord  general,  the 
earl  of  Bridgwater,  and  others;  to  all  vdiom 
his  majesty  mentioned  me  as  a  person  of  wiiote. 
afiection  and  integrity  to  his  service  he  had  an 
unquestionable  assurance :  and  I  do  in  truth 
believe,  thac  his  majesty  at  that  time  had  been 
persuaded  to  believe  that  my  removal  was  ne- 
cessary for  his  service:  and  had  in  himself  no 
displeasure  towards  me^  in  order  to  any  further 
prosecution. 

As  soon^as  the  seal  was  taken  from  me  and 
dchvered  to  the  king,  I  heard  that  Mr.  May 
had  kissed  the  kiiig's  hand,  and  told  him  he 
was  then  king  of  England,  and  never  before  ; 
and  then  every  day  my  enemies  declared  their 
animosities  against  me ;  and  sir  Wilham  Co-> 
ventry  declared  publicly  in  all  places,  that  he 
had  advised  the  king  to  remove  me,  as  a  thing 
upon  which  his  welfare  depended :  My  lord 
Arlington  had  persuaded  the  duke  of  Bucking- 
ham, that  I  Irnd  been  the  sole  person  who  h^ 
contrived  the  prosecution  that  had  been  lately 
against  him  ;  whereas  in  truth,  I  had  never 
heard  any  thing  of  it  till  the  king  told  it  me,  and 
the  lord  Arlington  brought  me  the  examinations 
which  had  been  takcn^  and  assured  roe  there 
would  'be  much  more  proved  against  him  ; 
upon  which  I  gave  such  advice  as  my  duty  obli'' 
ged  me  to  du :  but  so  far  was  I  from  malice  to* 
wards  the  duke,  that  I  did  him  all  the  offices  I 
could  with  the  king,  and  contributed  at  least 
as  much  as  any  man,  as  soon  as  I  found  by  the 
lord  Arlington  that  some  of  the  witnesses  were 
dead,  and  that  the  proofs  would  not  make  all 
that  good  which  he  had  pretended  ;  but  the 
duke  of  Buckingham  was  mforroed  that  I  was 
the  only  cause  of  bis  suffering,  aod  theretipoa 
inveighed  against  me  with  bis  usual  bitterness. 

As  soon  as  the  parliament  came  together^  it 
quickly  appeared  that  my  Enemies  had  so  far 
prevailed  with  his  majesty  as  to  declare  hit  own 
displeasure  against  me,  and  against  all  those 
who  appeared  to  have  no  ill  opinion  of  me ; 
and  then  nothing  was  spoken  so  much  of  as 
the  resolution  to  take  my  life ;  and  the  lady 
Castlemain  declared  that  the  duke  of  Bucking- 
ham was  to  sit  lord  high  steward  of  England 
upon  my  trial,  many  wagers  being  laid  in  the 
court  that  I  should  lose  mv  head ;  and  sir 
Thomas  Osborn,  a  person  of  great  intimacy 
with  the  duke  of  Buckingham,  had  declared  in 
the  country^  before  his  coming  u|}  to  the  parlia* 
ment,  that  if  the  chancellor  were  not  hanged^ 
he  would  be  hanged  himself.  All  which  aiw 
usual  proceedings  did  not  in  the  least  depree 
terrify  me ;  only  the  manifestation  of  tlie  kmg't 
so  great  displeasure  against  me  (for  what  ctoM 
God  of  heaven  knows  I  cannot  to  this  day  ima- 
gine) did  afHictme  ns  it  ought  to  do:  Upon 
which  I  writ  to  the  king,  beseeching  him  not  19 
give  ear  to  the  reports  raised  by  my  enemies ; 
but  to  let  me  know  in  what  I  had  offended  him 
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and  to  beseech  him  to  be  satisfied  with  the  dis- 
gniceand  damai;e  1  bad  already  received. 

From  the  beginning  of  the  prosecution  in 
parliament  against  me,  some  persons  who  wish- 
ed me  very  well,  and  were  well  informed  of 
the  severe  intentions  against  me,  earnestly  ad- 
vised me  to  withdraw  myself,  and  thereby  to 
provide  for  my  security ;  which  I  atterly  refu- 
sed to  do.  And  it  is  well  kiK>wn,  that  the  day 
when  the  House  of  Commons  sent  up  their  ge- 
neral impeachment  of  High'-Treason  against  me, 
'  that  my  coach  was  ready,  and  waited  three  or 
four  hours  to  carry  me  to  the  House,  I  expecting 
to  be  sent  for  till  the  rising  of  the  House. 
When  the  debate  grew  so  hat  m  the  House  of 
Peers,  and  that  after  many  ei[postnlations  from 
the  Hoase  of  Commons,  the  HouBe  of  Lords 
still  refused  to  commit  me  to  prison,  I  received 
new  importunities  from  my  friends  to  make  noy 
escape ;  and  they  were  persuaded  by  some  who 
had  had  the  greatest  hand  in  contriving  my  ruin, 
to  believe  that  it  would  be  grateful  to  the  king, 
and  that  there  should  be  no  means  used  to  ob- 
struct my  going  away :  And  when  nothing  of 
this  could  work  upon  me,  the  bishop  of  Here- 
ford (who  had  not  carried  himself  so  well  to- 
wards me  as  some  men  thought  I  deserved  from 
him)  first  sent  to  the  bishop  of  Winchester,  to 
persuade  him  to  get  me  out  of  the  kingdom  ; 
and  confessed  to  him,  that  it  was  the  king's  de- 
sire, though  he  would  not  own  it  to  any  body 
else :  and  then  came  to  me  himself,  pressing 
the  same  thing  to  me ;  and  undertook,  upon  his 
salvation  (which  was  his  own  expression),  that  I 
should  neither  be  stopped  in  my  passage,  nor 
suffer  an  the  least  degi^ee  in  my  lionour  or  my 
fortune  by  my  absence;  which  he  said  I  could 
not  believe  he  woiild  undertake  without  very 
good  authority :  and  thereupon  enlarged  upon 
the  dstamities  the  kingdom  must  suffer  by  this 
diffeience  between  the  two  Houses,  of  which 
I  thetild  be  looked  upon  to  be  the  sole 
cause,  add  therefore  had  reason  to  appre- 
hend what  sense  the  people  were  like  to  have 
of  it ;  and  Mr.  Seymour  had  the  confidence 
to  tell  a  «oble  lord  of  the  House,  who  had 
▼igofoasly  opposed  my  commitment,  that  if 
the  HOQse  of  Peers  did  not  comply  with  the 
House  of  Commons,  the  people  would  not  only 
puU  down  my  house,  but  the  houses  of  all  those 
Lords  who  adhered  to  me.  I  told  the  bbhop, 
I  was  very  innocent  in  all  things  laid  to  my 
^rge,  and  therefore  I  was  not  to  be  terrified 
by  finy  threats :  however  if  it  were  thought  fit 
for  his  majes^s  service  that  I  absented  inyself 
I  would,  Without  any  consideration  how  far  I 
might  suflRer  in  point  of  reputation,  submit  to 
Uif  majesty's  direction ;  only  I  desired  that  I 
Slight  have  such  a  pass  as  might  secure  me 
Snm  being  stopped,  and  expos^  as  a  specta- 
cle to  the  people,  and  as  a  man  running  away 
iraai  JBStioe ;  which  the  bishop  thought  I  might 


reasonably  require,  and  made  no  doubt  of  send* 
ing  it  ine  accordingly :  but  the  next  morning 
lie  told  the  bishop  of  Winchester,  t hut  if  the 
king  should  grant  such  a  pass,  it  might  pve 
great  offence  to  the  pariiameiit,  which  hazard 
his  majesty  would  not  run,  but  rene^ved  all 
the  assurances  he  had  before  given  far  the  se- 
curity of  my  passage  :  and  I  as  positively  re- 
fused to  accept  thereof :  and  so  coittinited  in 
my.  house,  and  spoke  e\'ery  day  publicly  with 
many  persons  a  full  week  after  the  time  tlmt 
the  bishop  bad  been  with  me,  notwithstanding 
the  daily  adviqe  and  importunity  I  received  from 
my  friends  and  nearest  relationb  towithdrow. 

It  pleased  God  that  the  duke  of  York  had 
been  for  some  weeks  sick  of  the  smnlt-pox,  so 
that  nobody  had  spoken  widi  him  of  any  busi- 
ness for  the  space  of  near  a  month :  but  the 
malignity  of  the  disease  being  spent,  his  majesty 
himself  bad,  upon  the  last  Friday  iu  Novem- 
ber, visited  his  royal  highness;  and  saying 
little  more  then,  than  in  congratulating  his  re* 
covery,  and  expressing  his  own  great  jt»y  in  it, 
he  came  again  to  him  the  next  morning  early, 
and  had  'some  private  conference  with  him. 
And  the  king  no  sooner  departed  from  him, 
but  the  duke  bid  his  wife  send  presently  to  me, 
and  conjure  me  presently  to  be  gone ;  thaf  she 
should  let  me  know  that  it  was  absolutely  n^ 
cessary  for  the  king's  service ;  and  that  I  miglit 
be  very  confident  and  secure,  that  I  should 
meet  with  no  obstruction  in  the  way,  nor  no* 
dergo  the  least  damage  in  my  honour  or  f»r« 
tune  by  being  gone.  And  upon  this  authority 
and  command  I  did  the  same  night,  on  Satur- 
day the  last  of  November,  1667,  leave  my  own 
bonse,  and  went  by  coach  to  Rrif,  where  I  em* 
barked ;  and  it  pleased  God,  after  four  daya 
struggling  with  ill  wind  and  weather,  I  arrived 
at  Calais  the  Wednesday  following.  And  I 
did  no  more  in  tliis  adventure,  whatever  pre- 
judice I  have  undergone  by  it,  than  I  shall  aU 
ways  do,  in  sacrificing  my  honom*,  and  my  life 
itself,  upon  the  least  intimation  of  his  majesty's 
pleasure,  and  whenever  he  thinks  his  service 
may  be  advanced  by  it.  And  if  any  man  shall 
yet  think,  notwithstanding  all  that  I  have  said, 
that  I  ought  not  to  have  withdrawn  myself,  but 
to  ha%'e  remained  there  in  prison,  or  any  other 
condition  they  would  have  put  me  in,  until  I 
had  been  fully  cleared  upon  a  fair  trial ;  he 
will,  I  hope,  have  so  mucn  compassion  of  me, 
as  to  think  I  had  great  difficulties  to  contend 
with,  and  will  lament,  on  my  behalf,  that  I  am 
forced  to  undergo  so  hard  a  fate,  a^er  the  age 
of  threescore  years,  whereof  thirty  have  been 
spent  in  the  service  of  the  crown  ;  and  for  the 
prosperity  whereof,  and  the  happiness  of  hit 
majesty's  royal  person,  my  daily  prayers  sliaU 
be  poured  out,  in  what  condition  soever  I  am 
in,  and  in  what  comer  of  the  worid  soever  I  shall 
be  confined  or  condemned  to. 
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216.  The  Trials  of  John  TwYN,*  Printer,  for  High  Treason  ;  also 
of  Thomas  Brewster,  Bookseller,  Simon  Dover,  Printer, 
and  Nathan  Brooks,  Bookbinder,  for  Misdemeanors,  at  the 
Old  Bailev  :  15  Charles  II.  a.  d.  1663. 


Five  several  Indictments  heiog  drawn  up, 
?iz.  ooe  of  High-Treason,  against  John  Tw^n 
printer ;  and  the  other  four  for  Sedition,  viz. 
nro  against  Thomas  Brewster  bookseller,  ope 
against  Simon  Dover  ^nnter,  and  one  against 
Nathan  Brooks  bookbinder ;  were  presented 
to  the  Grand  Inquest  in  London,  at  the  sessions 
of  eaol-delivery  of  Newgate,  holden  at  Justice- 
HaiJ  in  the  Old-Bailey,  the  19th  day  of  Fe- 
broaiy  1663.  Except  that  against  Brooks, 
which  was  found  the  day  following,  by  the 
same  inqoest.  And  after  divers  witnesses 
were  sworn  and  ' examined  before  the  said 
grand  inqoest,  the  said  bills  of  indictment  were 
severally  retamed  Billa  Vera. 


*  ^  At  the  Sessions  in  the  Old  Bailey,  30th 
Feb.  15  Car.  9.  John  Twyn   was  indicted  on 
the  Scat.  35  £d.  3,  of  High  Treason,  for  com- 
passing and  imagining  the  king's  death,  and  the 
overt  act  laid  in  the  Indictment  was,  the  print- 
ing of  a  seditious,  poisonous  and  scandalous 
book,  entituled  ;  '  A  Treatise  of  the  execution 
of  justice,  wherein  is  clearly  proved  that  the 
execution  of  judgment  and  justice  is  as  inrell 
the  people's  as  i^  magistrate's  duty,  and  if  the 
magistrate's  pervert  judgment,  the  people  are 
bound  by  the  lawof  God  to  execute  judgment 
without  them,  and  upon  them.'    And  besides 
that  title  of  the  booK,  several  passages  in  the 
book  were  set  forth  in  the  indictment  which  in 
MibsCanoe  were,  first,  that  the  supreme  mogis- 
trate  is  accountable  to  the  people.    3.  The 
people  are  incited  to  take  the  management  of 
the  government  into  their  own  hands.    3.  The 
people  are  encouraged  to  take  up  arms  agiinst 
the  king  and  his  family.    4.  They  .are  stirred 
•p  to  revolt,  as  an  action  honourable  and  con- 
sdentioos,  and  encouragements  given  to  any 
town,  city  or  county  in  the  three  kingdoms 
to  bedn   the  work.    5.  The  people  are  ex- 
hoitedy^  not  only  to  cast   off  their  allegiance, 
but  to  pot  the  king  to  death.     And  upon  the 
evidence  it  was  proved,  that  Twyn   being  a 
printer,  by  himself  and  servants  printed   this 
book  ;  That  he  corrected  some  of  the  sheets, 
and  that  he  scattered  many  of  them  tb  be  sold ; 
and  he   was  found  guilty,  and  had  judgment 
for  high   treason,  and  was  accordingly  exe- 

CBted. 

**  At  this  ^rial  werepresentof  the  judges  the 
chief  justice  Hyde,  and  myself,  and  also  my 
brother  Wylde  recorder  of  London,  and  re- 
solved by  all  clearly,  that  printing  and  pub- 
Itthing  such  wicked  positions,  was  an  overt 
act  declaring  the  treason  oF  compassing  and 
imagining  the  king's  death,  which  was  also 
agreed  by  the  rest  of  the  judges  upon  Our  dis- 
course with  thenu"    Kelyng. 
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The  Names  of  the  said  Grand  Inquest  being 
as  foUowetli,  viz.  Arthur  Jourdan,  Arthue 
Browne,  Simon  Rogers,  James  Whetham, 
Ralph  Bio  re,  Isaac  Barton,  Roger  Locke,  Tho* 
mas  Cooper,  Samuel  Taylor,  Roger  Hart,  John 
Watson,  Christopher  Pits,  Thomas  Gerrard, 
John  Cropper,  Thomas  Partington,  Ralph 
Coppinger,  Matthew  Pelazer. 

At  Jutlice-Hall  in  the  Old  Bailey,  Feb.  90,  in 

the  morning. 

The  Court  being  set.  Proclamation  was 
made  :  **  O  Yes !  All  manner  of  persons  that 
have  any  thing  mere  to  do  at  this  sessions  of 
the  peace,  and  sessions  of  Oyer  and  Terminer, 
held  for  the  city  of.  London  and  sessions  of 
gaol-delivery  holden  for  the  city  of  London 
and  county  of  Middlesex ;  draw  near  and  give 
your  attendance,  for  now  the  Courjt  will  pro- 
ceed to  the  Pleas  of  the  Crown  of  the  said  city 
and  county.  God  save  the  king." 
Silence  commanded. 

Clerk  of  the  Peace,  Set  John  Twyn  to  the 
bar ;  [who  was  set  there  accordingly.]  John 
Twyn,  bold  up  thy  hand. 

Ta>yn,  I  desire  to  understand  the  meaning 
of  it.  [But  being  told  he  must  hold  up  liis 
hand  in  order  to  bis  trial,  he  held  it  up.] 
Clerk,  &c.  ^  Thou  standest  indicted  in  Lon- 
don by  the  name  of  John  Twyn,  late  of  Lon- 
don, stationer,  for  that  thou  as  a  false  traitor 
against  the  most  illustrious  Charles  the  2nd, 
by  the  grace  of  God,  of  England,  Scotland^ 
France,  and  Ireland,  king,  defender  of  the 
foith,  &c.  thy  supreme  and  natural  lord  and 

sovereign. not  having  the  fear  of  God  in 

thine  heart,  nor  weighing  the  duty  of  thy  alle« 
giance,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil ;  and  the  cordial  love, 
true  duty,  and  natural  obedience,  which  true 
and  faithfal  subjects  towards  our  sovereiga 
lord  the  kioe  bear,  and  of  right  ought  to  bear, 
altogether  withdrawing;  minding  and  with 
all  thy  force  intending  the  peace  and  common 
tranquillity  of  this  kmgdom  to  disturb;  and 
sedition  and  rebellion  within  these  his  majes- 
ty *s  kingdoms  to  move,  stir  up,  and  procure; 
and  discord  between  our  said  sovereign  and 
his  subjects  to  make  and  move ;  the  S7th  day 
of  October,  in  the  year  of  the  reign  of  our  said 
SQvereign  lord  Charles  the  Snd,  by  the  grace 
of  Goo,  &c.  the  15th,  at  the  parish  of  St. 
Bartholomew's,  in  the  ward  ot  Farrincdon 
without,  London,  aforesaid,  traitorously  aidst 
compass,  imagine,  and  intend  the  death  and' 
final  destruction  of  our  s^d  sovereign  lord  the 
king,  and  the  ancient  and  regal  government  of 
England  to  change  and  subvert;  and  our  said 
sovereign  lord  the  king  of  his  crown  and  rt- 
2L  ^ 
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*  gal  governoTkenc  to  depose  and  deprive.    And 

*  these  thy  most  wicked  treasons  and  trattoroos 
*'  imaginations   tu  fulfil,  thou   the    said  John 

*  Tviyn,  the  said  27ih  day  of  October,  in  the 
'  year  aforesaid,  ia  the  parish  aud  ward  afore- 

*  said,    advisedly,  devilishly,  and    maliciously 

*  didst  declare,  by  imprinting  a  certain  seditious, 

*  poisonous,  and  scandalous  book,  entitled,  '*  A 

*  Treatise  of  the  Execution  of  Justice,"  fitc. 
'  In  which  said   book,  amongst  other  things, 

*  thou  the  said  John  Tvvyn,  the  37th  day  of 

*  October,  in  the  year  aforesaid,  in  the  parish 
'  and  Ward  aforesaid,  falsly,  maliciously,  and 
'  tt'aitorously  didst  imprint,  &c. — against  the 

<  duty  of  thy  allegiance,  and  the  statate  in  that 
'  case  made  and  provided;  and  against  the 

*  peace  of  our  said  sovereign  lord  the  king^  his 

<  crown  and  dignity/  ^ 

What  sajst  thou,  John  Twyn ;  art  thou  guilty 
of  this  high- treason  whereof  thou  standest  in- 
dicted, or  Not  Guilty? 

^Vy/l.  I  desire  leave  to  speak  a  few  words : 
My  lord,  I  am  a  very  poor  man ;  I  have  been 
in  prison  several  months — 

Clerk*  Are  you  Guilty,  or  Jjot  Guilty  ? 

l\BDt/n.'  With  all  due  submission  to  your  ho- 
nours^ I  desire  to  speak  a  few  nords. 

L.  C.  J.  H^de.    Yoii  must  first  plead  to  your 

lodictment,  and  then  Jrou  may  say  whi^t  you 

'  will ;  that  is  the  rule  of  the  taw.     We  receive 

Uo  expostulations  till  you  haVe  pleaded  to  the 

Indictment,  Guilty  or  Not  Guilty. 

Twyn.  I  do  not  intetid  to  answer  to  the  In- 
dtctment,  by  what  I  shall  how  say ;  I  am  a 
poor  man,  liiive  a  family  and  three  small  chil- 
riren,  Tatn  ignorant'  of  tHe  1&W|  and  have  been 
kept  prisoner  divers  months— > 

L.  C.  J.  Hyde, '  Pray  pleiid  to  thfe  Indicl- 
nlent,  you  shall  be  heard,  say  what  you  will 
afterwards. 

l^^/i.  I  humbly  thank  you,  my  lord. 

Clerk,  Are  you  Guilty,  or  Not  Guilty  ? 

Twyn.  I  beseech  you  to  allow  me  cotinsel, 
and  some  consideration;  I  desjre  it  with  all 
•ubmission. .  * 

L.  C.  J.  Hyde.  You  must  plead  first;  theh 
■^k  what  you  will. 

Clerk.  Art  you  Guilty,  or  Not  Guilty? 

jfWn.  Not  Guilty  of  those  crimes. 

L.  C.  J'«  Hjfde,  God  forbid  ^ou  should. 

Clerk.  How  wilt  thoti  be  tried  ? 

Tv>yn.  I  desire  to  be  tried  in  the  presence  of 
that  God  that  is  the  Searcher  of  all  tiearts^  and 
the  disposer  of  all  things. 

L.  G.  J.  Hyde,  God  Almighty  is  present 
here ;  ..there  is  no  other  trial  by  the  law  of  Eng- 
land, but  by  God  aiid  th6  peers,  that  is  the 
c^uniry,  honest  men.  You  shall  have  all  your 
cnallen^es,  and  all  that  is  due  to  you,  by  the 
help  of  God ;  we  are  bound  to  be  your  counsel, 
tb  see  yoa  have  no  wrong :  therefore  put  yout- 
self  upon  your  trial  ;•  say  htw  you  will  be 
tried. 

Twyn,  1  desire  to  be  tried  in  th^  preiencie 
ctfGod. 

L.  C.  J.  il\/de.  S<>  you  shall :  God  Al- 
a^hty  Is  ^x^i^t  hete>  looks  doMi^  tad  be- 


holds what  we  do  here ;  and  we  shall  answer 
severely,  if  we  do  you  any  wrong.  We  are  as 
careful  of  our  souls,  as  you  can  be  of  yours. 
You  must  answer  in  the  words  of  the  Itiw. 

2wyn.     By  God  and  the  Country. 

Clerk.    God  send  thee  a  good  deliverancef 

L.  C.  J.  Hyde.    Now  say  what  you  will. 

Twyn,    I  am  a  very  poor  man. 

L.  C.  J,  Hyde,  Nay,  let  me  interrupt  you 
thus  far  :  whatever  you  speak  in  your  defence, 
to  acquit  yoarself  of  this  crime,  that  you  maj 
reserve  till  by  and  bv.  This  is  but  an  arraign- 
ment ;  afterwards  the  evidence  for  the  king  is 
to  be  heard,  then  make  your  defence.  If  yoa 
have  any  witnesses  on  your  part,  let's  \iViow 
their  names,  we  will  take  care  thev  shall  come 
If  I  did  not  mistake,  you  desired  to  have- 
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Counsel ;  was  that  your  request  ? 

Twyn,    Yes. 

L.  C.  J.  Hyde,  Then  I  wiU  tell  ^ou,  we 
are  bound  to  be  of  counsel  with  you,  m  poin( 
of  law ;  that  is,  the  court,  my  brethren  and 
myself,  are  to  see  that  you  suffer  nothing  for 
your  want  of  knowledge  in  mtliter  of  law  ;* 

*  This  is  a  very  good  explanation  of  the 
maicim,  that  the  Judge  shall  be  counsel  for  the 
prisoner.  See  the  Note  to  the  case  of  Don 
Pantaleon  Sa,  ante,  vol.  4,  p.  466.  tu  the 
5th  Resolution  in  sir  Henry  Vane's  Cas6,  anle^ 
p.  131.  It  is  saici,  **  The  court  is  always  so  far 
''  of  counsel  with  the  prisoner  as  to  see  that  he 
''  hath  right,  and  if  they  find  any  thing  doubt- 
^"  ful  they  of  themselves  will  take  time  to  ad-- 
''  visie.''  In  ndditionrto  the  particulars  col- 
lected in  that  note,  may  be  mentiobed  the 
sturdy  and  pertinacious  claim  of  John  Lil-- 
burne  to  counsel  upon  his  trial  for  treason^ 
A.  D.  1649,  (ante,  vol.  4.  p.  1969),  and  the  ca- 
rious altercations  whicn  occurred  thereon. 
His  claim  wa^  ndt  allowjed,  though  during  the 
Usurpation  it  does  appear  that  counsel  were 
allowed  perhaps  more  liberally  than  niight 
hnve  been  e;ipected.  In  Coleman's  Case,  a.  d. 
1078,  Chief  Justice  Scrogg's  tells  the  prisoner, 
**  You  need  not  have  counsel,,  because  the 
"  proof  must  be  plain  upon  you,**  agreeably  to 
Lord  Nottingham's  reason  in  the  case  of  Lord 
Cornwnllis,  a.  d.  1678,  and  to  3  Inst.  13t. 
It  is  observed  in  that  Note,  vol.  4,  p.  470, 
that  "  Emlyn  does  noi  in  his  Preface  include 
"  the  privation  of*  counsel  in  his  enumeratioa 
<*  of  the  hardships  of  the  law.*'  But,  indeed, 
Emlyn  does  say  in  that  Preface,  (Bee  vol.  1.  p. 
xxxi,  of  thfs  Collection)  chat  *<  hitherto  the  lavr 
allows  not  a  copy  of  the  indictment  nor  of  the 
names  of  the  jurors,  nor  the  assistance  ot 
counsel^  as  to  matter  of  fact,  in  any  indict- 
ments for  felony,'  and  he  adds,  *  yet  it  is  the 
opinion  of  many  it  would  be  never  the  worse 
it  it  did,  for  it  seems  very  strange  to  allow  i 
man  these  assistances  in  defence  of  his  pro- 
perty and  deny  them  to  him  when  his  life  lies 
at  stake."  And  he  proceeds  to  enter  some- 
vlha't  fartW  into  the  subjects,  particularly  as 
to  the  list  of  the  jurors'  nameS|  and  copy  of 
iodictineat. 
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I  say,  we  are  to  be  of  counsel  with  tou.    But 
hr  this  horrid  crime,  ([  will  hope  'in  charitj 
jOQ  are  not  guilty  of  it,   but  if  you  are)  it  is 
the  most  abominable  and  barbarous  treason 
.  that  ever   I  heard  of,  or  any  man  eUe :  the 
Tery  title  of  the  book  (if  there  were  no  n^ore) 
is  as  perfectly  treason  as  possibly  can  be.    The 
whole  book  through,  all  that  is  read  in  the  in- 
dictmenr,  not  one  sentence,  but  is  as  absoluie 
Ugh  treason  as  ever  I  yet  heard  of.     A  com- 
yanj  of  mad  brains,  uader  pretence  of  tha 
wonfaip  and  service  of  God,  to  bring  in  all  vil- 
laioies  and  atheism  (as  is  seen  in  t)iat  book.) 
¥7 hat  a  horrid  thing  is  this !  but  you  shall  have 
free  liberty  of  defendin{^  yourself.    To  the  mat- 
ter of  fact,  whether  it  be  so  or  no  :  In  this  case 
the  law  cli>es  not  allow  you  counsel  to  plead 
for  yon ;  but  in  matter  of  law^  we  are  of  coun- 
sel for  you,  and  it  shall  be  our  care  to  see  that 
yoa  have  oo  wrong  done  you. 

Clerk,     Set  Simpn  Do? er  to  the  bar :   [who 
being  aeC,  his  ladictmeitf  WM  reiui  to  the  pnr^ 

•     I.] 
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'  ThoD  atandest  indicted  in  London,  by  th|B 

*  name  of  Simon  Dover,  late  of  London.  Sta- 
'  tioner,  for  that  thoq,  Ike,  the  15th  day  ox  Feb. 
'  in  the  13th  year  of  the  reign,  &c.  at  the  pa- 
'  rish  of  St.  Leonard's  Foster  lane,  in  the  ward 
'  of  Aldersaate,  London,  falsely,  roaliciovisly 

*  and  wickealy, didst  imprint  a  certain  false,  ma- 
'  licioDS,  scandalous  and  seditious  book,  inti- 
'  tilled,  '*  The  Speeches  and  Prayers  of  some  of 
'the  late  King's  Judges,''  &c.  and   the  same 

*  didst  sell  andutter,  against  the  duty  of  thy  aU 
'  le^ance,  jtc.  How  sayest  thou,  Simon  Do- 
'  ver,  art  thou  Guilty  of  thb  Sedition  and  Of- 

*  fence,  whereof  ihoa  stanijest  indicted,  or  Not 
« Goilty  r 

Dover,  My  lord,  and  the  honourable  bench, 
I  deaire  I  may  be  heard  a  few  words — 

L.  C.  J,  Jayde,  When  you  have  pleaded, 
you  sbal). 

Dover.    I  shall  be  willing  to  plead— 

{«.  C.  J  B^de.  You  must  either  cohftss  it^ 
or  plead  Not  Guilty.  I  hope  you  are  Not 
Gailty  of  this  foul  crime. 

Dover.  I  am  not,  by  the  laws  of  England, 
Gmlty. 

L.  G.  J.  Hyde.  You  shall  be  tried  by  the 
laws  of  England,  whether  you  are  Guilty  or  no. 

Dover.  I  am  willing  to  he  so,  and  I  am  glad 
I  am  come  before  yon  to  that  purpose,  having 
been  long  ^  prisoner :  I  am  Not  Guilty  of  any 
t)ung  in  this  Indyctment^  neither  as  tp  master, 

time  noi- place. 

L.  C.  J.  tlyde.  What  do  yoo  qiaan  by  time 
and  place  ? 

Dover.  I  am  not  guilty  in  manner  or  form. 
And  now,  my  lord,  I  being  altogether  ignorant 
of  the  .Uw,  I  humbly  beg  counKl,  ana  a  copy 
of  my  Indyictment :  I  hope  I  shall  not  be  qe» 
strayed,  because  I  am  ignqprant  of  the  law :  I 
have  been  18  weeks  cldse  prisoner. 

L.  C.  i.  Hyde.    What  would  vou  have  ? 

Dover.  I  de^re  time^  and  counsel  ^ssi^n^d 
fiti  fnd  11  coDj  of  mi  I^$^ctm^t• 


L.  C.  J.  Hyde.  For  a  copy  of  yqur'tpciJct* 
ment,  though  it  be  for  a  foul  offence,  yet  (in  fa- 
vour to  you',  it  being  not  made  so  capital  as  the 
other^  we  cannot  deny  it  you :  For  counsel  you 
may  nave  what  you  wilt,  we  need  not  assign  it. 
[JViake  him  a  copy,]  but  I  will  tell  you,  we  shall 
try  it  now. 

Dover.  I  do  protest  I  knew  not  what  I  came 
for;  I  never  imagined  what  my  Indictment 
was ;  I  know  not  wha(  there  is  in  it — 

L.  C.  J.  Hyde,  You  shall  have  a  copy  made 
presently.  If  you  have  counsel  or  witnesses, 
send  for  them;  we  must  try  you  to>day  ;  but 
yon  will  have  soine  time,  for  we  wiU  begin  with 
the  other. 

Dover.  I  beg  I  may  have  a  topy  of  the  In- 
dictmeot  in  English,  I  cannot  nndemand  Latin. 

L«  C.  J.  Hyde.  That  that  is  agaip^  you,  is 
in  English ;  itte  Latin  signifies  no  more,  but 
that  you  did  seditioqsly  and  mahciou^y  print 
all  that  which  is  in  £n|^sb. 

Dover,  I  hope  I  have  dope  nothing,  but  I 
shall  acquit  my^if  of. 

L.  C.  J.  Hyde.  1  hope  you  msy ;  but  we 
can  give  you  nothing  but  a  copy  of  the  record  t 
send  for  your  own  cLerk  to  undisntand  it. 

Clerks  Set  Thomas  Brewster  to  the  bar« 
{who  was  set ;  and  then  his  Indictment  was 
read,  which  was :] 

'  That  he  the  said  Thomas  Brewster,  late  of 
London,  Stationer,  not  having,  &c.  (in  the 
fonn  aforesaid)  the  Idth  day  ofFebruary,  &c. 
at  the  parish  of  Little  St.  Bariholomew's,  ip 
the  ward  of  Farriugdou  without,  London,  rn%- 
liciously,  &c.  did  cauae  tp  be  imprinted  the 
aforesaid  hook  of"  Speeches  and  Prayers,'l&a. 
aad  tlie  lamc  did  sell  and  utter,  against  thfi 
duty,'  icQ, 

Who  being  demanded.  Whether  be  was  goilty 
of  that  sedition  and  ofieucfi }  aii|wejo9dy  fiot 
Guilty. 

Clerk.    How  will  you  be  tried  ? 

Brewster,    By  God  and  th^  Country. 

Clerk,    God  send  thee  a  good  deliverance. 

L.  C.  J.  Hyde.    Say  what  you  will  now. 

Brewiter.  May  it  please  your  lordship,  I  aaa 
wholly  ignorant  of  the  proceedings  of  the  law ; 
I  have  been  a  close  prisoner  these  18  weeks,  no 
body  to  advise  with  nie,  scarce  oiy  wife  suffered 
to  come  to  me;  I  desire  some  time  to  take  ad« 
vice. 

L.  C.  J.  Hyde.  I  doubt  we  shall  not  ba 
^ble,  if  you  mean  till  neitt  sessions — 

Breptter,  No,  my  lord,  I  have  had  too  long 
imprisonment  already,  would  I  had  been  here 
the  first  sessions  a/Ur  1  was  a  prisoner. 

L.  C.  J.  Hyde.  If  you  desire  a  copy  of  the 
Indictment  and  counsel,  you  shall  have  it. 

Brcwtter.  I  humbly  thank  you;  but  I  aai^ 
have  time  (o  consult  them,  or  they  vtli  do  nae 
little  good. 

L.  0.  J.  Hyde.  U  you  have  any  friends  or 
wii^esses,  you  may  send  for  titein. 

BrewUer.    I  thank  yoo,  my  lord.  ^ 

Clerk,  'Thomas  Brewster,  thou  standest 
*  again  indicted  in  Lond<in  by  the  oam/e  of^  jcfr 
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<  for  that  tfaoa  DOt  havings  &;c.  the  lOtb  day  of 
«  July,,  io  the  ISth  year,  &c.  at  the  parish  of 
«  Little  St.  Bartholomew's,  in  the  ward  of  Far- 

<  rinstoQ  without,  London,  &c.  falsly,  malici- 

*  ously,  scandalously,  and  seditiously,  didst 
(  cause  to  be  imprinted  a  book,  intitled,  '*  The 

<  "  Phoenix,  or  the  Solemn  League  and  Cove- 

<  <<  nant,''  &c. — and  the  said  book  didst  sell 

<  and  uuer,  against  the  duty,  &c.     How  sayest 

<  thou  ?  Art  thou  Guilty  of  thift  sedition  and 
«  oiTence  whereof  thou  standest  indicted,  or 

<  Not  Guilty  ?' 

Br^jMter,    Not  Guilty,  my  brd. 
Clerk,    How  will  you  be  tried  ? 
Brewtter,    By  God  and  the  country. 

Clerk,    Set  Nathan  Brooks  to  the  bar. 

*  Thou  standest  indicted  in  London,  by  the 

<  name  of  Nnthan  Brooks,  late  of  London, 

*  stationer ;  not  having,  &c.  [  Ihe  same  as  to 
'   '  make,  time,  and  place,  with  that  of  Dover's] 

'  and  knowing  the  said  book  to  be  scandalous  and 
'  seditioub,'didst  sell,  utter,  and  publish  the  same 

*  against  the   duty,  &c.      How   sayest*  thou, 

*  Nathan  Brooks ;  art  thou  Guilty  of  this  sedi- 

*  tion  and  offence  whereof  thou  standest  in- 

*  dieted,  or  Not  Guilty?' 

Brooks.    Not  Guilty. 

Clerk.    How  will  you  be  tried? 

Brooks,    By  God  and  the  country. 

Clerk.    Gud  send  tliee  a  good^deliverance. 

L.  C.  J.  Hyde,  If  you  desire  to  have  a  copy 
of  your  indictment  and  counsel,  you  may  have 
it. 

Brooks,  ,  I  am  a  poor  man,  I  have  not  mo- 
ney to  get  counsel ;  I  hope  I  s^iall  not  waut  that 
that  belones  to  me  by  law,  for  want  of  money. 

L.  C.  J,  Hyde,  x  ou  shall  not,  by  the  grace 
of  God. 

Clerk,  Set  John  Twyn,  Simon  Dover,  Tho- 
mas Brewster,  and  Nathan  Brooks,  to  the  bar. 

Clerk.  John  Twyn,  those  men  that  you 
•ball  hear  called,  Lnd  personally  appear,  must 
pass  between  our  sovereign  lord  the  king  aud 
you,  upon  trial  of  your  life  and  death  ;  if  you 
will  challenge  them  or  any  of  them,  you  must 
do  it  when  they  come  to  the  book  to  be  sworn, 
before  they  be  sworn.  And  you  that  are  for 
aeditions  and  offences,  look  to  your  challenges. 

Dover.  We  desire  we  may  have  a  jury  of 
booksellers  and  printers,  they  being  the  men 
that  only  understand  our  business. 

L.  C.  J.  Hyde,  There  are  those  already 
that  understand  it  as  well  as  booksellers  or 
printers ;  besides,  half  the  jury  are  such,  and 
they  are  able  lo  make  the  rest  understand  it : 
but  you  may  challeoee  whom  you  will. 

The  jury  were,  William  Samborne,  WiUiam 
Butland,  Thomas  Honylove,  Robert  Lucas, 
Robert  Beverabam,  Richard  Royston,  William 
Hall,  John  Williams,  James  Flesher,  Simon 
Watersoo,  Samuel  Thomson,  Thomas  Rovcroft. 
Who  were  severally  sworn  by  tlie  oath  /ollow- 
ing :  '  You  shall  well  and  truly  try,  and  true 
'  deliverance  make,  between  our  sovereign 
'  lord  the  king,  tod  the  prisoncn  at  (be  bar^ 


<  whom  yon  shall  have  in  charee,  according  to 
*  your  evidence.    So  help  you  God.' 
All  Four.    We  are  all  sati&Eed   with  the 


jury 


O 


Clerk.  Crier,  make  proclamation. 
Yes !  If  any  one  can  inform  ray  lords  the 
king's  justices,  the  king's  serjeant,  or  the  king's 
attorney,  befure  tliis  inquest  be  taken  between 
our  sovereign  lord  the  king  and  the  prisoners 
at  the  bar,  Itt  them  come  forth,  and  ihey  shall 
be  heard ;  for  now  the  prisoners  stand  at  the 
bar  upon  their  dehverance ;  and  all  others  that 
are  bound  by  recognizance  to  give  evide'nce, 
against  any  of  the  prisoners  at  tiie  bar,  conie 
forth  and  give  evidence,  or  else  you  will  forfeit 
your  recognizance." 

Clerk.  -John  Twyn,  hold  up  thy  hand. 
You  of  the  jury,  look  upou  the  prisoner,  and 
hearken  to  his  cause;  you  shall  understand 
that  he  stands  indicted  in  London  by  the  name 
of  Jphn  Twyn,   late    of  London,  stationer: 

[Here  the  Indictment  is  read  over  a|^ain.] 
Jpon  this  indictment  be  hath  been  arraigned 
and  thereunto  hath  pleaded  Not  Guilty  ;  and 
for  his  trial,  hath  put  iiimself  upon  God  and 
the  country,  which  country  you  ar^ :  Your 
charge  is  to  enquire  whether  he  be  guilty  of  the 
high-treason,  in  manner  and  form  as  he  stands 
indicted,  or  net  guilty:  If  you  find  him  guilty, 
you  shall  inquire  what  goods  and  chattels, 
lands  and  tenements  he  had  at  the  time  of 
comuiitiing  the  said  treason,  or  at  any  time 
sithence.  If  you  find  him  not  guilty,  yuu  shall 
enquire  whether  he  fled  for  it;  if  you  find  that 
he  fled  for  it,  you  shall  enquire  of  his  goods 
and  chattels,  lands  and  tenements,  as  if  yon 
had  found  him  guilty :  If  you  find  him  not 
guilty,  nor  that  he  did  fly  for  it,  say  so,  and  no 
more,  and  hear  your  evidence. 

Mr.  Northf  Barrister  of  the  law.  John 
Twyn  stands  here  indicted,  for  tliat  he  as  m 
false  traitor  to  the  most  illustrious  Charles  the 
3nd,  &c.  not  having  the  fear  of  God  before  his 
eyes,  nor  weighing  the  duty  of  his  allegiaocey 
&c.  [liere  was  opened  the  form  of  the  Indict- 
ment!]  To  which  he  hath  pleaded  Not  Guilty; 
if  there  shall  be  sufficient  evidence  given  you 
of  the  charge  in  the  indictment,  you  must  do 
the  king  and  the  nation  that  justice,  as  to  find 
him  guilty,  that  sentence  of  law  may  pass  on 
him. 

Mr.  Serj.  Morion.  May  it  please  your  lord- 
ships, and  yon  gentlemen  that  are  sworn  of 
this  Jury,  I  am  of  counsel  with  the  king  against 
John  Twyn,  the  prisoner  here  at  bar,  who 
stands  indicted  of  a  most  horrid  and  damnable 
treason :  It  is,  the  compassing  and  imagining 
the  death  of  the  king,  to  deprive  him  of  his 
crown  and  royal  government,  and  to  alter  and 
cluinge  the  ancient  leieal  and  fundameDtal  go- 
vernment of  this  kingdom :  which  he  has  en- 
deavoured to  do,  and  did  intend  to  do,  by 
printing  a  traitorous  and  seditious  Book,  which 
m  itself  contains  as  many  and  as  great  trea- 
sons, as  it  was  possible  either  for  the  malice  of 
the  devil,  or .  the  corrupt  and  ^reasonable 
thoQgbts  of  blood-thirsty  men  to  inveot  s    II 
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cooiaius  treasons  against  the  king  in  liis  own 
lujal  person  ;  agaiiiu  bis  governmienr,  bottt  ec- 
dniasticai]  and  civil ;    full  of  treasons,  es  my 
Lord  Chief  Justice  was  pleased  to  observe  to 
jooy  treasons  against  the  qaeen,  scandals  against 
all  manner  of  professions  both  in  church  and 
kingdom^  of  magistracy  and   ministry.      My 
lord,  iliereare  in  this  Indictment,  iliirteen  Pa- 
ra^fraphs  of  that  treasonable  book  reciced ;  nnd 
each  of  theai  coutains  as  many  treasons  as 
there  be  ]ine»  in  it.      Nay,  my  lord,  this  trea- 
sonable book  was  intended  to  aet »  ilame  in  this 
nation,  to   raise  and  stir  up  reheiliou  in  this 
kingdom  against  the  king  aod  his  government. 
I  shall  observe  to  your  lordship  the  time  when 
it  was  to  be  printed ;    it  was  in  the  beginning 
of  October,  your  lordship  knows,  nnd  I  do  not 
doubt  bat  the  Jury  have  heard,  that  there  was 
a  great  and  dangerous  design  in  this  nation,  set 
OB  foot  by  men  of^  dangerous 'principles,  to 
embroil  this  natitm  in  a  new  war,  for  the  de- 
straction  of  the  king  and  his  gorerntnent.     It 
was  executed  in  part,  as  far  as  time  nnd  other 
drcaiDStances  would  give  way  and  leave  to  the 
undertakers  (the  12tb  of  October  Inst)  ;    and, 
my  lordy  it  was  proved  upon  tl)e  execution  of  a 
Comnii^ision  of  Oyer  and  Terminer  at  York, 
that  there  was  a  council  here  in  London,  that 
sat  to  prepare  matter  for  an  universal  rebellion 
all  Cngland  over.    They  sent  their  agitators 
into  the  north,  west,  and  all  parts,  to  give  no- 
tice to  their  party  to  be  ready  to  rise  at  a  cer- 
taiu  time :  Several  days  were  appointed,  but  it 
seems  they  could  not  be  ready  till  that  l'2th  of 
October  ;    for  the  seditious  books  that  were  to 
liead  on  that  design,  and  die  libels  and  declara- 
vioDs,  could  not  be  printed  before  that  day : 
.And  truly  that  bad  been  printed  and  published 
too,  if  there  bad  not  been  great  diligence  used 
by  the   king's  agents  and  ministers,  to  take 
them  just  as  they  vtere  preparing  it.  This  book, 
gentlemen,  doth  contain  a  great  deal  of  scan- 
dal upon  the  king's  government,  dispersing  false 
and  base  rumours,  to  the  prejudice  of  it.    lit 
n  a  role  in  my  lord  Coke,  *  l*hat  the  dispers- 
'  ing  of  false  and  evil  rumours  against  the  king 
'  and  government,  and  Ijbeb  upon  justices  of 

*  the  kingdom,  they  are  the  forerunners  of  re- 

•  hellion.' 

V^e  shall  now  p  to  the  Proof:  We  shall 
prove  that  this  prisoner  at  the  bar,  to  print  this 
Book,  had  two  presses  in  one.  room  :  That  he 
himself  did  work  at  one  of  thos^  pres&es,  his 
servants  at  the  other  by>  his  command,  and  in 
his  presence  :  That  he  did  compose  part  of  it, 
print  the  sheets^  correct  the  proofs,  and  revise 
them  all  ii|  his  own  house,  which  were  correct- 
ed and  brought  back  into  the  work-house  by 
himself,  in  so  short  a  time,  that  they  could  not 
be  carried  abroad  to  correct,  so  that  he  must 
needs  correct  them  himself:  That  thi^  work 
was  done  in  the  night-time  (and  it  was  proper, 
as  it  was  a  deed  of  great  darkness,  and  not  £t 
indeed  to  see  the  light ;  and  it  was  well  it  was 
stranded  in  the  birth,  or  else  for  ought  I  know, 
we  might  by  this  time  hare  been  wallowing  in 
•«r  blood).    We  shall  make  it  appear  that  this 


man,  when  Mr.  L'Estrange  came  to  search  hit 
house,  brak^  the  formb,  conveyed  away  as 
many  of  the  sheets  as  he  could  from  the  press 
to  other  places ;  yet  notwithstanding,  God's 
providence  was  so  great  in  the  thing,  that  he 
left  there  three  or  four  sheets,  which  Mr.  IJEs- 
trani>e  then  seized  on,  and  many  more  within  a 
little  time  after :  And  somewhat  of  the  same 
matter  remained  upon  pnrrof  a  form  of  letter, 
which  his  baste  would  not  give  him  leave  to 
break.  When  he  was  charged  with  it  by  Mr. 
L*£strange,  he  confessed  that  he  had  printed 
some  sheets  of  ihis  seditious  Book ;  and  lieing 
demanded  by  Mr.  L'Estrange,  What  he 
tiiought  of  it  ?  He  told  him,  '  He  thought  it 
'  was  mettlesome  btuff:'  He  bad  great  joy  in 
it ;  he  confiessed  he  had  received  money^-for 
printmg  of  this ;  an4  much  other  matter,  taken 
upon  examination  before  Mr.  Secretary.  We 
shall  call  our  Witnesses:  I  should  have  ob- 
served to  yo.u,  That  this  man  would  have  done 
it  with  all  the  prixacy  that  could  be,  and  to  be 
done  forthwith  ;  there  was  great  haste  of  it, 
about  the  beginning  of  October,  and  xhe  design 
io  the  noith  was  upon  the  12ih  ;  so  that  it  was 
clearly  intended  fur  ilnit  design. 

Several  Witnesses  were  sworn. 

-  JiJteph  Walker.  My  lord,  whereas  my  mas- 
ter is  indicted  for  printing  this  Book 

Ldv  Hj/tle.  Your  master !  who  is  your 
master  ? 

Walker,    He  at  the  bar. 

Ld.  Hi/de,     What  say  you  of  it  ? 

Walker.  I  desire  to  see  the  Book  ;  [it  was 
shewed  him.]  About  the  four  first  pages  of 
this  Treatise  I  compitsed. 

Ld.  Iljfde,  Who  delivered  it  to  you  to  com- 
pose ? 

Walker.  My  master  delivered  the  copy  tome. 

Ld.  Hj/de.  What  do  you  mean  by  composing? 

Walker.    Setting  the  letters. 

Ld.  Hyde.  Well,  and  you  set  the  letters  to 
print  according  to  the  copy ;  and  you  had  it  of 
your  master,  had  you  ? 

Wttlkcr,  Yes,  my  lord ;  but  all  this  copy  we 
did  not  print. 

[Part  of  the  copy  in  Manuscript  being  shewed 
him,  he  said,  be  composed  by  that  copy.] 

• 

Serj.  Morion.    How  mnch  did  you  print  ? 

Walker.     About  three  sheets. 

Serj.  Morion.  How  many  of  those  did  your 
master  compose  ? . 

Walker.    Tml),  Sir,  I  cannot  tell,      i 

Ld.  Hyde.    Did  he  compose  one  } 

Walker.    As  to  a  whole  one,  I  cannot  say. 

Mr.  Recorder  (Mr.  Seij.  Wilde).  Did  ha 
compose  the  Title? 

Walker.    Here  is  no  Title. 

Mr.  Recorder^    No  ?  Read  the  top. 

Walker.  A  Treatise  of  the  Execution,  &c. 
[He  reads  the  Title]. 

Mr.  Recorder.  Did  your  master  conpose 
that? — Walker.    No,  I  did. 

Ld.  Hyde.  Did  your  master  give  you  that 
to  compose  ? — Walhir.    Yes. 
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Serj.  Morton,  Who  composed  ihe  secondy 
third  and  fourth  sheets  ? 

Walker.* .  I  compfised  some  of  them,  but  to 
particularize,  I  cannot. 

Ld.  Hjfde,    Who  gave  you  what  jou  did  ? 

Walker,     My  master. 

Ld.  Hyde,  Can  you  turn  to  any  part  of  that 
you  did  compose  ? 

Walker.    I  cannot  tell  that. 

Ld.  Hifde,  You  composed,  you  sfly,  four 
pages :  There  are  eight  in  a  sheet :  Who  com- 
posed the  other  of  the  same  sheet  ? 

Walker,     I  think  my  master  did . 

Ld.  Hyde,  At  the  same  time,  and  in  the 
pame  room  with  you  ? 

Walker,    lie  wrought  not  in  the  same  room. 

Ld.  Hyde,  After  you  had  stamped  the  sheet, 
who  did  peruse  and  over-read  it,  to  see  if  it 
were  right  ? 

Walken  I  carried  them  into  the  kitchen, 
and  laid  them  down  upon  the  dresser  hy  my 
master. 

Ld.  Hyde,    Who  compared  them  ? 

Walker,     I  know  not. 

Ld.  Hyde,  Who  brought  them  back  to  you  ? 

Walker,  Mv  master  brought  them  into  the 
workhouse,  and  laid  them  d^n'n.  ■ 

Ld.  Hyde,  Was  there  any  body  in  the  house 
that  might  correct  it  ? 

Walker,    Not  that  I  saw. 

Ld.  Hyde.  When  you  had  carried  a  sheet 
down,  how  long  was  it  ere  it  was  brought  baok 
again  ? 

Walker.  About  an  hour,  or  an  hour  and  a 
half. 

Ld.  Hy4e.  VVas  there  any  body  in  the  house 
besides  yon  and  your  master  ? 

Wallcer.  There  was  my  fellow-apprentice, 
and  the  woman  that  keeps  the  house. 

Ld.  Hyde.     Were  there  no  strangers  there  ? 

Walker.    No,  my  lord. 

Hecorder,  Were  they  printed  in  your  mas- 
ter's bouse  ? — Walker,     Yes. 

Serj>  Morton.    What  room  ? 

Walker.    In  the  press-room. 

Serj.  Morton.  Did  your  master  work  at  the 
press  about  this  work  any  part  of  th^  time? 

Walker,    Yes,  I  saw  him  beat  some  sheets. 

Ld.  Hyde,  When  you  had  printed  one  sheet, 
were  there  not  some  mistakes  of  the  letters  to 
be  mended  ? —  Walker.  Yes,  there  were  literals. 

Jjotd  Hyde.    Who  made  the  amendments? 

Walker,    Upon  my  oath  I  cannot  tell. 

Lord  Hyde,  Do  you  believe  it  to  be  your 
master's  ?    - 

Walker,    I  cannot  tell  that.  * 

I/)rd  Hyde,  Have  you  seen  your  miister 
write  heretofore  ? 

Walker,  I  have  seen  him  write,  |^ut  be- 
cause I  have  heard  of  them  tliat  could  coun- 
•lerfeit  nj^em  bands,  I  dare  not  swear  it  was  his 
writing. 

Lora  Hy4e.  Were  the  amendments  that 
'frerf  brought  back  Uke  his  hand  ? 

Walker,  The  letters  were  something  like 
Ibem,  but  I  c^iaopjt  8ve%r  positively  jt^at  |iiey 
were  hij. 


Lord  Hyde,  No,  that  you  cannot,  unlesj^ 
you  saw  him  write  them  ;  but  was  it  like  his 
hand  ?• 

Walker,    It  was  not  much  unlike  his  hand. 

Mr.  Recorder.  Did  not  your  master  use  tu 
correct  other  works  before  this  ? 

Walker.    Yes.  ^ 

Recorder.  Then  by  the  eath  that  you  have 
taken,  were  not  the  corrections  of  this  book 
like  those  of  other  corrections  of  his  own  hand? 

Walker.    I  know  not  that. 

Recorder.  Did  any  body  correct  books  ia 
your  house  hut  your  mabter  r 

Walker.    No,  sir. 

Serj.  Morton,  Did  you  see  your  roaster 
wiih  copy.? 

Walker.    Yes,  he  had  popy  before  him. 

Serj.  Morton,  What  time  was  this  printed? 
by  night  or  by  day  ? 

Walker.    In  the  night-time. 

Serj.  Morton.  What  directions  did  your 
master  give  you  aboutprinting  it?  did  hedirect 
any  privacy  ? 

Walker,     He  was  not  much  desirous  of  that. 

Recorder,  At  what  time  did  you  work 
about  it  ? 

Walker,  In  the  piorniog,  from  two  till  fouf 
orfii'e. 

Serj.  Morton,  Pray,  sir,  thus ;  were  you 
in  the  house  when  Mr.  L'Estrange  can^p  up  ? 

Walker,    Yes. 

Serj.  Morton,  Were  you  at  work  then  of 
before  ? 

Walker,  Not  when  he  was  above,  but  ira* 
mediately  before  I  was. 

Recorder,  You  are  not  bound  to  conceal 
treason,  though  you  are  bound  to  k<?ep  youf 
master's  secrets. 

Serj.  Morton.  What  were  you  then  at  wor]^ 
upon  ? 

Walker.  Upon  the  signature  p,  the  sheet  D 
of  this  treatise. 

Serj.  Morton,  What  did  yopr  master  ^j, 
when  you  told  him  Mr.  L'Estr^n^e  was  heiow  I 

Walker,  Very  few  words ;  I  caauot  b^ 
positive  in  them.  ■ 

Serj.  Morton.    To  what  purpose  were  ihey  ? 

Walker.  Hearing  somebody  knock  at  llifi 
door,  I  went  down  into  the  com  posing- roon), 
and  looked  through  the  window,  and  saw  peo- 
ple; I  imagined  Mr.  L'£strange  was  there, 
and  I  told  my  master  :  whereupon  be  said,  He 
was  undone,  or  to  that  eflect. 

Recorder,  Did  he  not  wish  yuu  to  make 
hnste  in  composing  it  ? 

Walker.    No,  he  did  not. 

Recorder,  How  long  had  you  been  pit  woHl 
upon  it  ?  bow  many  d|ty»  ? 

Walker,    I  cannot  tell  justly. 

Recorder,    You  can  guess. 

Walker,    About  three  or  four  days. 

Recorder.  Did  not  your  mn^tfir  work  in 
that  time? 

*  Of  the  law  concerning  proofof  hand- wri- 
ting, see  the  Qa^  of  ^Igefnoh  Sj^n^y^  if^r^f 
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W^lkrr.    He  was  in  the  vrork-house^  and 
did  set  ietten. 
lUcorder.    Difl  he  not  likewise  print  ? 
Walktr.     Yes,  he  ilid. 
^  Serj.  Murion,    Did  not  yoo.  by   his  direc- 
000,  break  the  furm  which  Mr.*  L'lilbtraoge 
caine  to  search  ? 
Walker.     I  brake  one  indeed. 
Serj.  Morton.     What  became  of  the  other  f 
Walker,     My  fellow^appreritice brake  it  ? 
Serj .  Alorion .     Uy  w  hose  d i  rect io n  ? 
Walker.     I  had  no  order  for  it ;  I  brought 
it  down,  and  went  to  set  against  a  post,  and 
it  fell  in  pieces. 

Seg.  Afortim.     Did  you  ask    your  master 
who  delivered  him   this  copy  to  print  ? 

Walktr.  I  did  ask  him  two  several  times; 
but  he  made  no  answer. 

Lord  Sjfde.  Did  he  not  say,  '  He  would 
not  tell  jou  ;'  or  that '  it  was  no  matter  to  you ;' 
aor  ndChlog  ? 

Walker,  Yes,  he  did  afterwards  say,  '  It 
was  no  matter  to  me.' 

^.carder.     Did  not  your  master  nor  fellow* 
apprentice  tdl  you  who  brought  the  copy  ? 
Walke,.    Ni. 

'Recorder.     And  did  not  yon  know  ? 
Walker,     No. 

Serj.  Morton.  Was  he  not  used  to  tell  yuu 
the  authors  of  hooks  that  you  printed  ? 

Walker.  The  authors  he  did  not;  but  for 
Whom  they  were  printed  he  used  to  tcU  nie. 
My  lord,  I  humbly  beg  pardon  for  what  I  did, 
I  was  his  apprentice. 
Ld.  hjde.  How  many  sheets  did  you  print  ? 
Walker.  Two  ream:>  on  a  sheet,  vi  hich  makes 
a  thousand. 

Ld.  Hyde.  The  first  page  being  the  title  of 
it,  your  master  brought  to'you  to  compose;  at 
the  same  time  when  you  were  composing  one 
part,  your  master  was  composing  another  part 
oi  the  sarme  sheet  in  the  next  room;  and  part 
of  it  your  master  did  print  as  well  as  compose: 
I  think  you  said  this? 
Walker.     Yes. 

Ld.  Hyde.  Likewise  that  the  proofs  were 
^rried  to  him  to  overlook,  and  he  brought  them 
back  within^  an  hour,  or  an  hour  and  half  after, 
and  laid  them  down  in  the  work- house;  and 
that  yoq  saw  the  hand  of  the  amendments,  but 
you  cannot  swear  it  was  his,  only  you  say  that 
it  was  not  unlike  it ;  and  that  he  had  correct- 
ed former  sheets  that  you  had  primed^  and  that 
the  band  with  which  he  corrected  others  and 
this,  was  alike:  and  that  there  x^a  no  stranger 
in  the  hocae  to  correct  it  ?  ' 

Walker.    Not  that  I  saw. 
Ld.  Jtude.   This  is   the  substance  of  what 
you  said  f —  Walker.    Yes. 

Recorder.    Did  yoor  other  man,  or  you  ever 
correct  ? — Walker.    No. 

Recorder.    Did  he  use  other  correctors  at 
iay  time  ? 
Walker.    Ves,  about  some  books. 
Reccfrder,     What  books  ? 
Walker.    Hooker's  Ecclesiastical  Polity. 
Ld,  Hyde,    You  did  luse  to  work  at  two  of 


the  clock  in  the  morning  about  it :  and  your 
master  said  when  you  told  him  Mr.  L'Estrange 
was  below,  thatlie  was  undone? 

Walker.     It  was  so,  ray  lord. 

North.    Mr.  L'Esirange,  pray  tell  my  lord 
and  the  jury  of  your  taking  this. 

Mr.  V Estrange.  My  lord,  I  do  remember, 
that  three  or  four  days,  or  thereabouts,  before 
the"  12th  of  October  last,  I  had  notice  of  a  prest 
that  had  been  at  work  for  several  nights  in 
Cloth- Fair,  and  employed  a  person  to  watch 
the  house ;  who  told  me  that  they  still  gave 
over  early  in  the  morning,  at  day-light  or  soon 
after.  At  length  intelligence  was  brought  me 
in  these  very  words,  '  Tliat  now  they  were  at 
'  it  as  hard  as  they  could  drive'  (which  waa 
about  four  in  the  morning).  I  arose,  went  to 
one  of  the  king's  messengers,  and  desired  him 
to  take  a  printer  by  the  way;  who  did  so: 
And  I  called  up  a  constable,  and  so  went  to 
Twyn's  housep  where  we  heard  them  at  work. 
I  knocked  a  matter  of  a  quarter  of  an  hour, 
and  they  would  not  open  the  door,  so  that  I 
was  fain  to  send  fur  a  smith  and  force  it;  but 
they  jperceiving  that  opened  the  door  and  let  us 
in.  There  was  a  light  when  we  came;  but 
before  the  door  wsis  opened^  it  was  put  out. 
When  I  was  got  up  stairs,  and  a  candle  liglUed, 
I  found  a  form  broken  (that  is,  the  letters  dis- 
persed), only  one  corner  of  it  standing  entire; 
which  was  compared  by  a  printer  that  was 
there,  with  a  corner  of  a  page  nenly  printed, 
and  appeared  to  be  the  same.  This  form  wai 
brought  down  out  of  the  press-room  into  the 
composing-room.  As  yet  we  could  not  find 
the  whole  impression ;  but  at  last  they  were 
found  thrown  down  a  pair  of  back-stairs.  I 
remember  they  tuld  me  the  impression  was  a 
thousand.  I  asked  him  where  he  had  the 
copy  ?  He  told  me,  He  knew  not,  it  was  brought 
to  him  by  an  unknown  hand.  I  told  him  he 
must  give  an  account  of  it.  He  told  me  at  the 
last.  He  had  it  from  Calvert*s  maid.  I  asked 
him  where  the  copy  was?  tie  told  me,  lie 
could  not  tell.  (When  I  speak  of  the  copy,  I 
mcnn  the  manuscript.)  We  searched  near  two 
hours,  and  could  not  find  it:  And  at  length 
went  thence  to  the  constable's  house  in  Smith- 
field,  and  staid  there  a  while  with  the  prisoner. 
I  asked  him,  Mr.  Twyn,  said  I,  who  corrected 
this  sheet  ?  Alas,  said  he,  I  have  no  skill  in  such 
things.  Who  revised  it  then  ?  Who  fitted  it 
for  press  ?  Truly  I  had  nobody  but  myself;  I 
read  it  over.  What  thought  you  upon  read- 
ing it?  Methougbt  it  was  mettlesome  stufTt 
The  man  was  a  hot  fiery  man  that  wrote  it* 
But  he  knew  no  hurt  in  it. 

Serj.  Morton.  When  you  had  taken  these 
sheets,  were  they  wet  or  not  I 

L* Estrange.  They  were  not  only  wet,  bul 
half  of  them  were  imperfect,  printed  only  on 
one  side.  Missing  the  copy,  I  told  him  after 
he  was  carried  to  Whitehall ;  Mr.  Twyn  (said 
I)  it  may  possibly  do  you  some  good  yet,  tQ 
bring  forth  the  copy :  If  you  will  be  so  tngenu- 
.ous  to  produce  the  copy  'and  discover  the  ae* 
thor,  you  may  find  mercy  for  yourself;  pfj 
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therefore  get  this  copv :  Pcrclmnce  I  may  malse 
fome  Q9e  of  it.  At'iev  that,  his  servant  Bulilla 
Windsor  brought  uut  this  part  of  the  copy  : 

[Prodacing  a  shert  of  Manuscript  in  Court.] 

Ld.  Hifde.  Joseph  Wallcer,  was  the  whole 
copy  of  this  book  in  the  liouse  when  you  com- 
posed that  which  you  did  ? 

Walker.  I  cannot  tell :  I  saw  it  but  &l)^et 
by  sheet. 

Recorder,  Did  not  you  see  the  whole  entire 
copy  in  your  master's  hand  ? 

Walker,  No:  But  [taking  some  part  of 
the  manuscript  in  his  hand,  said]  this  is  the 
hand  that  I  composed  by. 

Recorder,  Mr.  L' Estrange,  wljere  had  you 
the  entire  copy  ? 

L'Estrange,  It  wa«  only  the  copy  of  the 
Jast  sheet,  that  I  took  in  the  press. 

Recorder,     Who  helped  you  to  that  ? 

L*£»trange,  Bazilla  Windsor,  by  direction 
of  the  prisoner,  as  I  conceive  :  For  I  told  him, 
if  you  can  help  me  to  the  copy,  it  may  do  you 
some  good;  and  soon*  after  part  of  it  was 
brought  me  by  her.  I  asked  M;.  Twyn  further 
How  did  you  dispose  of  those  sheets  which  you 
had  printed,  those  several  heaps,  whither  are 
they  gone?  He  told  me,  he  had  delivered  those 
sheets  to  mistress  Calvert's  maid  at  the  Uose  in 
Smithfield. 

Recorder,  You  sfiy  he  told  you  mistress 
Calvert*s  maid  received  theuo  of  him ;  did  you 
since  speak  with  that  maid  ? 

L* Estrange,  I  was  long  in  5enrchin|; Twyn's 
-house,  and  one  of  his  apprentices  made  his 
escape,  and  probablv  g'lve  notice  of  it:  For 
the  ni{»ht  I  went  to  mi-itre^s  Calvert's  house, 
the  and  the  maid  too  were -fled.  I  have  since 
taken  the  mistress,  and  she  is  now  in  custody, 
I  have  heard  nothing  of  the  maid  since. 

Jnstice  Keeling.  Twyn  owned  to  you  that  he 
bad  corrected  some  of  the  sheets ;  that  he  had 
read  them,  and  said.  It  was  mettlesome  stuff*. 

L* Estrange,  I  did  ask  him  in  the  house  of 
the  constable,  Who  corrected  this  ?  The  cor- 
rector must  certainly  know  what  it  was.  Said 
he,  *  I  have  no  skill  iu  correcting.'  But  when 
I  speak  of  correcting,  I  mean  who  revised  it, 
over^lookod  it  for  the  press  ?  '  I  read  it  over,' 
iays  be. 

Twyn,  I  never  said  such  a  word. 

U Estrange,  He  spake  this  in  the  presence 
of  two  or  three  here  present.  Could  you  read 
over  this  book,  said  I,  and  not  know  ihHt  it 
was  not  fit  to  be  printed  ?  *  I  thought  it  was  a 

*  hot  fiery  fellow ;  it  was  mettle,  or  mettlesome 

*  staff.'    Somewhat  to  that  effect. 

Seij.  Morton,  What  did  you  hear  him  con- 
fess before  sir  Henry  Bennet  ? 

L*Estrange,  He  owned  the  thing;  that  is, 
he  acknowledged  he  had  printed  the  sheet  I 
•hewed  there,  and  two  other  sheets  of  the  same 
treatise. 

Sen.  Morton,  Did  he  acknowledge  lie  cor- 
rected them  f 

L'Ettrange.  I  know  not  whether  before  sir 
|I«ory  Bennet  be  did,  or  &o» 


Serj.  Morton,  What  know  you  about  money 
received  by  hiin.? 

V Estrange.  He  said  Calvert's  maid  paid  him 
40s.  in  part  Tor  that  work. 

Ttcifn,  I  said  I  had  received  money  of  Cal-* 
vert':>  muid  for  work  I  had  done  ;  but  named 
not  that. 

Mr.  Dickenson  sworn. 

About  the  7th  day  of  October,  it  beiojj^ 
Wednesday,  as  I  remember,  about  five  o'clock, 
we  attended  Mr.  L'Estrange,  myself  and  otliers  s 
we  came  to  the  house  of  the  prisoner  in  Cloth- 
Fair,  and  upon  the  back-side  of  his  house  we 
stood  listening  a  gr»od  while,  and  heard  presses 
a  working.  Upon  that  I  came  to  the  fore- 
part, by  Mr.  L'EstrangeU  order,  aud  knocked  ; 
but  none  would  answer :  I  took  the  constable's 
staff,  and  knocked  again  ;  and  none  would  an-^ 
Bwer  vet.  After  that  Mr.  L'Estrange  knocked 
near  half  an  boor ;  and  no  body  coming,  he  at 
last  sent  for  a  smith's  hammer  to  force  it  open. 
Afterwards  th^y  came  down  and  opened  the 
door.  '  Then  Mr.  L'Estrange  and  the  printer 
(Mr.  Mabh)  went  up  stairs :  I  continued 
below  with  the  constable  and  the  kind's  messen- 
ger, to  observe  whether  any  went  m  or  out. 
After  which,  some  sheets  fell  down  on  the 
other  side  of  the  house.  Meeting  with  one  of 
them,  and  perceiving  they  had  discovered  the 
sheets  they  enquired  a(ter,  I  read  some  part 
of  it ;  and  finding  what  it  was,  I  went  up, 
and  found  the  sheets  thrown  behind  the  door. 
Mr.  Twyn  (said  I)  I  wonder  you  would  print 
6ucb  a  thing  as  this  :  you  could  iiot^chuse  but 
know  that  it  was  very  dangerous  to  do  any  such 
tiling.  He  answered,  <  That  he  did  not  con-* 
'  sider  what  it  was.'  Questionless,  said  I,  you 
could  not  but  know  it  was  very  dangerous ;  for 
when  you  revised  it,  you  must  needs  know  the 
sense  of  ic»  I  think  it  was  a  dangerous  busi*  - 
ness;  what  did  you  think  of  it  ?  Says  be,  *  I 
'  thought  he  was  a  good  smart  angry  fellow ;  it 
<  w^s  mettlesome  stuff;'  or  to  that  purpose. 
This  was  the  substance  of  our  discourse. 

I  did  see  some  of  the  sheiets  printed  on  one 
side,  and  some  on  both  sides :  the  form  laj 
disordered ;  yet  not  so  but  there  was  one  comer 
of  it  yet  remaining,  and  I  having  the  sheet  in 
liiy  hand  did  compare  them  together,  and  to 
the  best  of  my  remembrance,  1  do  remember 
these  very  words,  *  Execution  of  Judgment.* 
and  '  Lord  have.' 

Lord  Hyde,  Who  did  he  say  revised  the 
press  ? 

Dickenkon^^e  seemed  to  confess  that  he 
had  corrected  it  himself:  for  when  I  urged  it  to 
him,  That  he  could  not  chuse  but  know  the 
matter  of  it  by  reading  it;  truly,  says  he,  *  I 
*  tboug'u  he  was  an  angry  ivattct  fellow  :  it  was 
'  good  mettlesome  i>tuff,  indeed.' 

Judge  Kt-ehng,  The  question  asked  by  niy- 
Lord  is.  Whether  he  did  confess  he  revised  it, 
or  whether  you  did  collect  it  from  his  reply? 

Dickenson.  Truly,  by  that  answer  I  guessed 
he  corrected  it. 

Recorder,  Did  he  confess  that  he  read  it } 
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I  pdt  that  qneition  to  bim ;  Undy 
t»  dbe  htgi  of  m j  remembranee^  he  did  not 
derf  it. 

Lord  £^e.  To  Mr.  UEstrang^he  ebafiBMed 
li0  i«ail  it  oT6)r. 

I^bmof  JfaM  sworn. 

Mj  Lord,  I  was  with  Mr.  L'Estrange  in 
chit  mao's  house ;  and  being  there,  going  op, 
we  fofuid  the  press  had  bma  latel^f  at  wort. 
Tkere  was  at  ^acb  prete  a  sheet  laid  ;  I  took 
Aett  offthetinpin  [some  of  the  jury  nnder- 
stand  tbat  term  :}"thej  were  jnst  laid  upon  th6 

EnntSy  printed  on  one  side.  I  gav6  Mr. 
rBstrange  these  twto  sheets,  die  same  with 
ibtem  {shewing  two  sheetsl  some  wer^  perfect, 
ottea  unperfect.  I  conla  not  find  the  form  a 
IfesK  wfade.  I  gave  him  the  sheet  to  peruse ; 
in  die  mean  while  I  went  down,  and 
I  fbond  the  two  forms,  but  broken: 
fhmt  indeed  Was  standing ;  whereof  I 
tootk  partiin  my  hand,  and  read  in  the  letters. 
Mir.  Didkenacm  having  the  sheets,  he  heard 
wtet  I  read,  aiid  lookrag  ori  the  sheets,  found 


7i0fn,  What  Wei^db^  words  that  you  read? 

Ju66.  The  words  were  '  Bxecution  and 
Imkineot,'  and  '  Lord'  have.'  Theref  was  a 
back  pair  of  stairt  out  of  his  press-room,  partly 
between  bis  house  tnd  His  neighbDars ;  and  in 
•ije  hurry  rhey  had  thrown  the  sheets  down 
chare ;  part  feil  behind  the  door,  and  part  at 
the  faNntom.  When'  I  questioned  him  how 
many  w^  done,  lie  said  500 ;  but  I  adjudged 
those  I  saw  to  be  about  750.  Looking  again 
o«er  the  door,  I  espied  the  remainder  of  the 
Aeecs,  aboot  it50  more,  and  I  broogbt  them 
logether ;  and  then  he.  owned  there  was  1,000. 

Lord  Bytk,  What  else  do  you  know  ? 

Mmbb.  At  the  constable's  house  I  heard  him 
Ose  tfae  words^  that '  it  was  mettlesome  stnff/ 
aidd  that  '  no  body  Corrected  it  but  himself.' 
Ssid  I,  I  wonder  yon  would  offer  to  do  it ;  you 
could  not  compose  it,  but  you  must  under- 
ttand  it.  Said  he,  *  It  was  my  bad  fortune  to 
*  meddle  with  it.^  Snid  f,  Yon  lost  a  press 
bat  a  little  while  since,  I  wonder  you  would  do 
fills.    He  seemed  to  be  sorrowful. 

Seij.  Mortom.  He  did  confess  he  corrected  it  ? 

MM,  Yes,  my  Lord. 

IVptn  No,  my  Lord,  I  didnOt. 

John  Wickham  sworn. 

Upon  the  7th  of  October,  as  I  take  it,  about 
€mr  o'clock  ia  the  morning,  Mr.  L'Estrange 
caoie  to  my  hoase,  being  one  of  the  kind's  roes- 
seneers,  and  told  me  I  most  go  immediately 
i^tb  fanm  to  Cloth- Fair,  and.  sent  me  to  call 
one  Mr.  MalAi  by  the  way.  I  met  Mr. 
L'BsCrange  near  Mr.  Twyn's  house  between 
fite  and  six  o'clock  :  we  had  a  constable,  and 
i^edt  and  knocked  at  the  door  :  they  knocked 
St  least  half  an  hour  before  they  got  in.  I 
heard  some  papers  tumbling  down,  and  heard 
tf  rattffng  abo?e,  before  they  went  up.  But  I 
Itoodat  the  bacdk-door,  to  secnr^  any  from 
ranning  out  that  way;  and  at  iMt,  when  they 
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said  thdM  we#e  Mae  sheets  thrown  into  the 
next' boose,  I  went  and  looked,  and  tber^ 
were  two  mr  three  hundred,  and  they  were 
we^  newly  oome  off  the  press.  That  ^s  all  I 
can  say. 

Seij.  Morton,  Did  yon  hear  this  man  9vf 
that  be  had  corrected  it  ? 

Wickham^  No :  but  I  having  him  in  cnstodv 
at  my  house,  I  a^ked  him  about  it ;  he  said, '  U 

*  Was  a  very  bitter  thing,  that  it  was  his  aii- 
'  liappy  fortune  to  meet,with  it.' 

Jury,  Did  he  confess  he  printed  it? 

Wickh&m,  Not  to  me. 

Serj.  Morton.  He  said,  'It  wa^  a -bitter 
'  thing ;'  and  that  *  it  was  his  unhappy  fortune 
<  to  meet  with  it:^  Make  the  best  of  that; 
compare  that  with  the  rest  of  the  evidence. 

William  Story  swonk. 

Oendem^n  of  the  jury,  upon  the  7th  of  Oe» 
tober  last,  early  in  the  morning,  I  was  sent  for 
to  Mr.  L'Estiange  into  Cloth-Fair :  we  went 
to  the  house  of  this  Twyn.  After  son^e  time 
knocking,  they  Went  up  stairs,  and  brought 
down  sefveral  papers :  i  know  not  what  they 
were.  I  went  into  the  next  house  with  Mr. 
Wickham,  and  there  we  fomid  two  of  three 
hundred  sheets,  and  brought '  them  to  Mr. 
L'EsttObge.  I  asked  the  prisoner  at  my  house, 
whether  he  Cbdld  not  write  or  read  ?  He  said. 
Yes.  Did  vou  not  use  to  read  whst  you  printed  i 
He  ssid.  Yes.  Did  not  you  know  treason  wj^en 
you  read  it  ?  Mt  was  a  fiery  thing ;  I  did  not 

*  mind  it  much  :  but  I  shonhl  have  got  money 

*  bv  it.' 

MM.  He  owned  he  had  bat  a  very  small 
price  fbr  the  doing  of  it. 

Mr.  Jot^h  WilHoHmm  sworn. 

That  which  I  can  s^is,  that  I  know  this 
[looking  upon  a  paper]  to  be  my  own  hand 
writine,  and  to  be  the  examination  taken  of 
this  Twyn.  I  took  it;  and  he  owned  it  after 
il  was  written. 

Serj.  Morton.  What  was  the  substance  of  it? 

Ld.  .Hyde.  What  did  he  confess  before 
Mr.  Secretary,  when  he  was  examined  ? 

WilHamon.  He  said,  that  the  Cf:py  of  the 
book  was  brought  to  him  by  one  Evatts,  maid* 
to  Mrs.  Cfdvert.  That  for  the  author,  being 
asked  if  he  knew  him,  he  said  he  didniot ;  and 
that  he  bad  seen  the  cop^  of  three  sheets  cff 
the  book ;  that  he  haa  printed  ^nly  two-  of 
those  shei^ts,  a  thousand  exemplaries  of  each; 

Jodge  Keeling.    Did  he  confess  thajt  ? 

WitUainton.     Yes.    And  furthei".  That  be' 
had  delivered  them  to  this  firans  at  the  dEgn 
of  the  Rose  in  Smithfield;   that  he  himself 
had  corrected  those  sheets  he  had  printed,  and 
that  he  bad  read  them  after  they  were  printed; 
that  for  his  pains  arid '  printing;  of  them,  he  had 
received  4Cts.  in  part  from  this  maid  at  the^ 
delivery  of  them  at  the  Rose;  that  themaidf 
carried  away  those  exemplaries  from  the  Rose; 
and  that  he  parted  with  her  ai  the  doOr: 

Serj.  Morton.  I  hope  you  observe,  gen^ 
tlemen.    Wc  have  now  done :  we  desire  tht^ 
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priioner  may  give  his  aofwer  to  it;  aod  then 
w«  shall  make  our  reply. 

Ld.  Hydi.  What  say  you  f  you  have  heard 
the  witoesses,  aiid  what  is  laid  to  your  charge. 

jyyn,  I  did  never  read  a  line  of  it  in  my 
life. 

Ld.  Hyde.  That's  impossible.  TU  tell  you : 
First,  your  own  man,  who  set  parr,  swears  you 
did  both  »et  and  print  part  of  this  book  your- 
self: joo  gave  him  the  title  to  set.  You  com- 
posed one  part  of  the  book,  wbiht  be  was 
composing  another  part.  Is  it  possible  you 
could  compose,  and  not  read  a  line  of  it  ?  he 
tells  yoo  further,  when  the  first  slieet  was 
printed,  he  brought  it  into  the  kitchen,  and 
laid  it  down,  Hcnew  not  of  any  one  in  the 
house  but  yourself ;  about  an  hour,  or  an  hour 
and  half  after,  you  brought  it  back  again  cor- 
rected, laid  it  down  ;  and  the  hand  that  cor- 
rected it  was  not  unlike  your  hand  upon  other 
corrections  of  books,  rray,  brother  Morton 
let  the  jury  have  books,  and  Mr.  Lee  read  the 
Indictment,  that  they  may  see  they  agree. 

Serj.  Morton.  1  observed  to  you  there 
were  Uiirteen  treasonable  Paragraphs;  you 
shall  find  (hem  marked  out  in  the  margent. 

Ld.  Hyde.  You  shall  see  there  are  treasons 
with  a  witness :  see  the  very  Title. 

Mr.  Lee.  I  Reads  the  Title  of  the  Indict- 
ment.]   *  A  Treatise  of  the  Execution  of  Jus- 

*  tice :    wherein    is  clearly  proved,   that   the 

*  Execution  of  Judgment  and  Justice  is  as  well 

*  the  peoples  as  the  magistrates  duty ;  and  if 

*  the  magistrates  pervert  Judgment,  the  people 
'  are  bound  by  the  law  of  God  to  execute 

*  Judgment  without  them  and  upon  them.' 

Ld.  Hyde^     That  you  gave  to  your  man 
to  set. 
Mr.  Lee  reads,  <  It  is  one  of  the  scarlet  sins 

*  of  this  nation,  that  the  people  suffered  their 

*  Rulers,  &c.* The  particular  Passages  are 

too  impious  to  be  published,  and  indeed  too 
fool  to  he  repeated,  but  in  substance.    Those  • 
mentioned  in  the  Indictment  are  as  follows : 

1.  The  Supreme  Magistrate  is  made  ac- 
countable to  the  people. 

2.  The  People  are  rebelliously  incited  to 
take  the  menage  of  the  government  into  their 
«wn  hands. 

3.  They  are  animated  to  take  op  anus,  not 
only  against  the  person  of  his  sacred  majesty, 
but  likewise  against  the  royal  family. 

■  4.  They  are  stirred  up  to  a  Revolt  (in  that 
▼ery  term)  as  an  action  honourable  and  con- 
scientious; making  publication  in  the  next 
clause  of  encoucagement  to  any  town,  city, 
or  country  in  the  three  nations  to  b^in  the 
work. 

6.  Tlie  people  are  laboured  not  only  to 
cast  off  their  allegiance  to  the  king,  but  in 
direct  terms  'to  put  his  sacred  majesty  to 
death.  And  to  the  purposes  before  mentioned 
teads  the  whole  scope  or  the  Treatise. 

Serj.  Morion,     xou  may  judge  of  the  rest, 
by  this  :  we  will  not  put  you  to  any  more  ex- 
pence  of  time;  there  nath  been  sufilcieut  tiea- 
1011.  in  that  which  you  have  read. 


Ld.  Hyde.  Now  say  what  yon  will.  But  I 
must  tell  you,  in  those  particulars  that  have 
been  compared,  there  is  as  much  villainy  and 
slander,  as  is  possible  for  the  devil  qr  man  to 
invent :  It  is  to  destroy  the  king  in  his  person, 
to  rob  him  of  the  love  and  affections  of  hia 
people ;  to  destroy  the  whole  family,  and  all 
government,  ecclesiastical  and  civil.  And 
this  you  read  by  yourself,  owned,  and  caused  . 
to  be  printed. 

V  Twyn.  Except  it  was  tbat-sheet  which  Mr. 
L'Estrange  read  to  me  when  I  was  taken,  I 
never  beard  it  before,  nor  read  it. 

Ld.  Hyde.  Your  man  swears  that  you  did  set 
and  prmt  part  of  it :  It  is  impossible  to  com- 
pose and  set,  but  you  must  read  it.  Nay,  yoa 
did  examine  and  correct  the  sheets ;  brought 
them  up  again.  Mr.  L'Ebtrange  swears  you 
confessed  you  read  it  over;  it  was '  mettlesome 
stuff.'  Mr.  Dickenson  says,  you  did  not  saj 
you  read  it  over ;  but  he  saying  to  you  it  waa 
impossible  you  should  set  it  and  not  read  it^. 
you  told  bim  also  it  was  '  mettlesome  stuff. 
You  could  not  Judge  it  to  be  'mettlesome  stuff/ 
but  yon  must  read  it.  There  is  Mr.  William- , 
son  says,  that  you  confessed  before  Mr.  secre- 
tary Bennet  that  you  had  seen  three  sheets, 
priuted  off  two  sheets;  corrected  those  two 
sheets ;  and  after  printed,  and  delivered  them  ; 
and  that  you  had  40f.  in  part  of  payment. 
Besides  this,  when  Mr.  L'Estrange  came  first, 
you  were  up  (nay,  at  two  o'clock  in  the  morn- 
ing.) When  they  came  and  knocked  at  the 
door,  they  heanl  presses  going,  yuu  would 
make  no  answer  till  they  called  a  smith,  with 
intent  to  force  it  open.  When  they  came  in, 
they  found  a  form  brought  out  of  the  printing 
room,  and  broken,  all  but  one  comer;  tiiat 
taken  up  by  a  printer,  and  compared  with  the 
lines  of  the  printed  sheets,  and  found  to  agree. 
Some  of  the  sheets  were  printed  on  one  side 
only,  the  rest  perfected,  you  threw  thena 
d«mn  stairs,  part  into  your  neighbour's  house, 
you  said,  you  were  imdooe^  when  you  under- 
stood Mr.  L'Estrange  was  there.  \Vbat  need- 
ed all  this,  but  that  you  knew  what  you  were 
doing,  and  did  it  purposely  to  do  mischief? 

li/yn.  I  did  never  read  or  hear  a  line 
of  it>  but  when  Mr.  L'Estraoge  read  it  when  I 
was  taken. 

Judge  Keeling.  Was  it  printed  at  yovr 
house,  or  no  ?      * 

2Wn.  I  know  not  but  that  it  might :  Not 
that  I  did  it  with  my  own  hand. 

Judge  Keeling.  The  papers  were  found  vet 
with  you :  Who  was  in  your  house  ? 

Twyn.    My  two  servants.      ^ 

Judffe  Keeling.  Did  any  set  them  at 
work  but  vburself  ?  Did  they  work  of  their 
own  heads  r 

Twyn.  I  did  use  to  set  them  at  work; 
but  I  did  not  set  them  on  that  particoUc 
work.. 

Ld.  Hude.  Have  yon  any  thing  else  to  say  f 
God  forbid  hfH  vou  should  oe  heard ;  but  (iw 
jury  will  not  easily  believe  such  denials  agaiilsl 
so  much  evidence. 
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Jadg«  S€eliMg.  Tell  at  to  whom  joa  car- 
riail  this  couy  to  be  corrected  ? 

Twyn.     1  know  not  who  corrected  it. 

Ld.  Hyde,  If  you  have  any  thing  to  laj, 
speak  it ;  God  forbid  but  you  should  have  a 
loll  bearing ;  Say  what  you  will. 

TmyiL,  I  say  I  did  not  read  it,  nor  heard  it, 
till  Mr.  L'Estrange  read  it. 

Ld.  Hyde.    Have  you  any  thing  else  ? 

7»yit.  It  is  possible  I  may,  upon  cansi- 
dera|ion. 

Ld.  Hyde,  We  cannot  spend  all  the  day ; 
1  must  let  the  jury  know  they  are  not  to  take 
your  testimony. 

Serj.  Morton^  I  am  counsel  for  the  king : 
I  shall  reply,  if  he  will  say  no  more. 

Judge  Keeling,  You  have  heard  your 
charge;  this  is  your  time  to  make  your  answer: 
If  yoa  do  not  speak  now,  you  must  not  speak 
miter.  Therefore  if  you  have  any  thing  to 
speak  in  your  justification,  or  witnesses  to 
€^1,  now  is  your  time. 

Ld.  Hyde,  Let  me  give  you  this  caution  : 
We  cannot  spend  time  in  vain ;  we  have  other 
bosiness  before  us,  and  it  ^rows  late.  The 
best  counsel  I  can  give  you,  is  this :  You  said 
mt  first,  tliat  vou  desired  to  be  tried  in  the  pre- 
sence of  God.  You  are  here  in  the  presence 
of  Almighty  God,  and  I  would  to  God  you 
woaki  have  so  much  care  of  yourself,^  and  do 
so  much  right  to  jourself,  to  declare  the  truth, 
that  there  may  be  means  of  mercy  to  you.  The 
best  you  can  now  do  towards  amends  for  this 
wickeduess  you  have  done,  is  by  discovering 
the  author  of  this  villainous  book :  If  not,  you 
must  .not  expect,  and  indeed  God  forbid  that 
there  should  be  any  mercy  towards  you. 

l\K>yn,     I  never  knew    the  author  of  it, 
am*  who  it  was,  nor 
I  told  you. 

Ld.  Hyde,  Then  we  must  not  trouble  our- 
selves. Did  you  never  see  the  hand  before, 
with  which  this  copy  is  wriiten  ? — Dvyn.  No. 

Ld.  Hyde.  I  am  very  confident  you  would 
not  then  have  been  so  mad,  as  to  have  taken 
such  a  copy ;  A  copy  fraughtfVith  such  abomi- 
nable treason  and  lies;  abusing,  in  the  first 
place,  the  late  king  that  is  dead,  who  was,  I 
will  be  bound  to  say  it,  as  virtuous,  religious, 
pioos,  merciful,  and  just  a  prince  as  ever  reign- 
edy  and  was  as  villainously  and  barbarously 
used  by  his  rebellious  subjects.  Nay,  you 
have  not  rested  here,  but  have  fallen  upon  this 
king,  who  has  been  gentle  and  merciful  beyond 
all  precedent.  Since  he  came  to  the  crown, 
he  has  spared  thofe  that  had  forfeited  their 
lives,  and  aU  they  had :  and  he  has  endea- 
voured to  oblige  all  the  rest  of  his  people  by 
mildness  and  clemency.  And  after  all  this, 
fi>r  yott  to  publish  so  horrid  a  book,  you  can 
never  make  amends :  God  forgive  you  for  it. 

Tmyn.    I  never  knew  what  was  in  it. 

Ld.  Hyde.  You  of  the  jury,  I  will  say  only 
tfaia :  That  in  poiiit  of  law,  in  the  first  place, 
there  is  no  doubt  in  the  world,  by  the  law  of 
the  land,  the  publishing  such  a  book  as  this, 
h  as  high  a  treason  as^  can  be  committed :  by 


whence  it  came^  but  as 
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this  he  has  endeavoured  to  take  away  the  life 
of  the  king,  and  destroy  the  whole  family,  and 
so  consequently  to  deliver  us  up  into  the  hands 
of  fiDrcignera  and  strangels.  It  is  a  great  bless- 
ing chac  we  hava  the  royal  line  amongst  us. 
Bat,  I  sav,  there  is  no  question  (and  my  bro- 
thers will  declare  the  same,  if  you  doubt  it) 
that  this  book  is  as  fully  treason  by  the  old 
statute,  as  much  the  compassing  and  endea* 
vouring  the  death  of  the  king,  as  possible : 
And  he  rests  not  there,  but  incites  the  people 
to  rebellion,  to  dethrone  him,  to  raise  war. 
And  the  publishing  of  this  book  is  all  one  and 
the  same,  as  if  be  had  raised  an  army  to  do 
this.  The  proof  is,  That  he  set  part,  printed 
part,  and  corrected  it ;  by  his  own  confession, 
read  it  over,  '  It  was  mettlesome  stuff;'  con- 
fessed how  many  sheets  he  printed;  the  reward 
and  recompence,  you  took  notice  of  it.  And 
I  presume  no  man  among  you  can  doubt  but 
the  witnesses  have  spoken  true ;  and  for  his 
answer,  you  have  notning  but  his  bare  denial. 
And  so  we  shall  leave  it  to  you. 

Set  Simon  Dover  to  the  Bar.  ' 

Doroer,  My  lord,  I  pray  time,  till  Monday 
rooming:  I  have  sent  away  the  copy  of  my  in- 
dictment. 

Ld.  Hyde.  The  sessions  will  be  done  to- 
night: Mr.  Recorder  and  the  rest  are  to  go 
away  on  Monday ;  and  therefore  we  must  end 
to-night. 

,D99er.  I  beseech  your  lordship  I  may  have 
time  till  night. 

Ld.  Hyde.  Men  clamour,  and  say  they  are 
hardly  used,  their  trials  being  put  off:  Are 
you  content  to  lie  in  gaol  till  the  next  sessions  ^ 

Dover:  No,  my  lord,  I  have  had  enough  of 
that :  We  are  willing  now  to  have  it  tried. 

Ld.  Hyde.  You  have  hful  a  kindness  done 
to  you,  that  it  is  not  laid  treason  ;  and  there- 
fore go  on  to  your  trial.  But  because  you  shall 
not  say  you  are  surjirized,  if  you  will  not  go  on 
now^  you  must  lie  m  the  gaol  till  the  next  ses- 
sions :  We  cannot  bail  you. 

Doder.  My  lord,  the  indictment  is  full  of 
law,  and  I  understand  not  the  formalities  of 
it:  1  desire  but  till  4  o'clock. 

Ld.  ^yde.  We  must  do  it  before  we  go  to 
dinner,  or  not  at  all ;  for  there  is  judement  to 
be  given  to  the  gaol,  and  all  of  us  Judges  are 
commanded  by  the  king  to  attend  him  to- 
niglu. 

Dover.    I  am  not  able  to  plead  to  it. 

Ld.  Hyde.  Then  because  you  shall  not  say 
you  had  not  all  the  right  imaginable,  we  will 
dispatch  the  restpf  the  gaol  to-night,  and  ad- 
journ the  sessions  till  Monday  mpming,  and 
you  shall  then  have  a  fair  trial,  by  the  help  of 
God.  You  and  your  company,  Nathan  Brooks 
and  Thpmas  Brewster^  are  you  all  desirous 
to  be  tried  on  Monday  morning? 

All  Thru.    Yes. 

Ld.  Hyde.    Because  you  shall  not  want  ad- 
vice ;  or  any  thing  else,  you  shall  have  all  the 
liberty  you  will  desire,  to  send  for  persons ;  but 
you  most  be  prisoners  till  then. 
1 
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AH  2%rM.    We  Irari^bly  thank  tob. 
Th«n  the  Jury  weiit  out ;   and  after  about 
half  an  hoar's  consultation,  they  retttraad  to 
the  Court,  and  took  their  places. 
Clerk.    Are  you  all  agreed  of  your  verdict. 
Jwry,     Yes.  • 

Ckrk,    Who  shall  say  for  you  \ 
Jury,    The  foreman. 

Cierk.    8et  John  Twyn  to  the  bar:   Look 
upon  him,  my  masters,  how  say  jon,  is  he 
Guilty  of  the  High-Treason  whereof  he  stands 
indicted ,  or  Not  (Guilty  ?—  Foreman.    Guilty. 
CI.  of  Newgoie,    liook  to  him,  keq>er. 
Clerk,     Hearken  to   your  verdict,  as  the 
court  hath  recorded  it :    Yon  say  that  John 
Twyn  is  Ouiky  of  the  tiigh-Trtoson  whereof 
he  stood  indicted,  and  tliat  at  the  time  of  com- 
nittioir  the  said  Treason,  or  any  time  since,  he 
had  no  goods,  chatties,  lands  nor  tenement^  to 
yojur  knowledge;  and  so  you  say  all? 
Jury,    Yes. 

Clerk.  John  Twyn,  thou  hast  been  arraign- 
ed for  High-Treason,  and  thereunto  hast  plead- 
ed Not  Guilty,  and  for  thy  trial  hast  put  thy- 
self upon  God' and  the  country,  and  the  coun- 
try hath  fonnd  thee  Guilty ;  what  canst  thou 
•ay  for  thyself,  why  the  court  should  not  pro- 
ceed to  judgment,  and  thereupon  award  execu- 
tion of  death  against  thee,  according  to  the  law  f 
TVvyn.  I  humbly  beg  mercy ;  I  am  a  poor 
nan,  and  have  three  small  emMren,  I  never 
read  a  word  of  it. 

Ld.  Hyde,  PU  tell  you  what  yon  shaU  do: 
Ask  mercy  of  them  that  can  give  it ;  that  is  of 
God  and  the  king. 

2^ra.    I  humbly  beseech  you  to  intercede 
with  liis  mdesty  for  mercy.  ^ 
^     d,  cf  ^fewgaie.    Tie  him  up,  Executioner. 

Crier.  O  Yes !  My  lords  the  king's  justices 
command  all  manneiM>f  persons  to  keep  silence 
vrfaile  judgment  isJn  giving,  upon  pain  of  im- 
prisonment. 

Ld.  Hyde.  John  Twyn,  and  John  Dnna* 
more,  (one  convicted  for  dipping  of  money)  I 
am  heartily  sorry  that  your  camiige  and  gne- 
votts  offences  should  draw  me  to  give  that  Judg^ 
ment  upon  you  that  I  must.  It  is  the  law  pro- 
nounces it,  God  knows  it  is  full  sore  against 
mv  inclination  to  do  it ;  I  will  not  trouble  my- 
self or  vou  with  repeating  what  you  have  done ;. 
•bat  only  this  in  the  general,  Joh)i  Tw vn,  for 
you :  Yours  is  the  most  grievous  anti  highest 
treason,  and  the  most  complicated  of  all  wicked- 
ness that  ever  1  knew;  for  you  have,  as  much 
as  possibly  lay  in  you,  so  reproached  and  re- 
viled the  king,  the  dead  king,  and  his  posterity, 
on  purpose  to  endeavour  ta  root  toem  out 
from  off  the  face  of  the  earth.  I  speak  it 
from  my  soul,  I  think  we  have  the  greatest 
happiness  of  the  world,  in  enjoying  what  we 
do  under  so  gracious  and* good  a  king;  yet  yon 
in  the  rancour  of  yoarhevt  thus  to  abuse  bim ! 
I  will  be  so  ohariiable  to  thiuk  you  ^re  misted. 
There's  nothing  that  .pretends  to  reli^un, 
that  will  avow  or  justify  the  killing  of  kmgs, 
^bat  the  Jesuit  on  the  one  side,  and  the 
:8ectary  on  the  other;  indeed,  it  is  a  desperate 


and  dangaroos  doctrine,  fomented  by  divers  of 
your  temper,  and  it's  high  time  some  be  made 
examples  for  it.  I  shall  not  spend  my  time  in 
discourse  to  you,  lo  prepare  yon  for  death  ;  I 
see  a  grave  person  whose  office  it  i»,  and  I  leave 
it  to  bim.  Do  not  think  of  any  time  .faere^ 
make  your  peace  with  God,  which  must  be 
done  by  confession,  and  by  the  discovery  of 
those  that-  are  guilty  of  the  kame  crime  with 
you.  God  have  mercy  upon  you;  and  if 
you  so  do,  he  will  have  mercy  upon  yoo; 
But  forasmuch  as  you  John  Twyn  mive  been 
indicted  of  HighrTreasoo,  you  have  put  your- 
self upon  God  and  the  country  to  try  yon, 
aad  tlie  country  have  found  you  Guilty :  there- 
fore the  Judgment  of  the  court  is,  and  the  court 
doth  award,  '<  That  you  be  led  back  to  ihe 
place  from  whence  you  came,  and  from  thence 
to  be  drawn  upon  an  hurdle  to  the  place  of 
execution ;  and  there  vou  shall  be  hanged  by 
the  neck,  and  being  alive,  6hall  be  cut  down,' 
and  your  privy-members  shall  be  cat  off,  your 
entrails  snail  be  taken  out  of  your  body,  and 
you  living,  the  same  to  be  burnt  before  your 
eyes ;  vour  head  to  be  cut  off,  your  body  to  be 
divided  into  four  quarters  and  your  bead  and 
quarters  to  be  disposed  of  at  the  pleasure  of 
ibe  king's  majesty;  And  the  Lord  have  mercjr 
upon  your  souf 

T»yn.  I  raott  humbly  beseech  your  lord- 
ship to  remember  my  condition,  and  intercede 
for  me. 

Lord  Hyde.  I  would  not  intercede  ler 
my  own  father  in  this  case,  if  he  were  alive. 


T%e  Behavipur  and  Speech  qf  ffr.  JoM  TwwM 
at  hii  Execution. 

In  the  interval  betwiit  the  condeomation  aii^ 
execution  of  John  Twyn,  divers  applicatioot 
were  made  to  him,  in  order  both  to  his  temno- 
ral  and  eternal  food ;  and  in  particular,  Mr. 
Weldon,  the  Grdmary  of  Newgate,  spent  mueh 
time  and  pains  upon  him,  to  convince  him  of 
that  horrid  crim^for  which  he  was  to  suffer  ; 
particuUrly  premng  him  to  a  coofosfeion 
both  of  his  offence,  and  of  the  author  of 
that  treaM>nable  piece  for  which  he  was  to  die. 
His  answer  was.  That  it  was  not  his  principle  to 
betray  the  author,  but  it  belonged  to  others  ; 
whereupon  Mr.  Ordinary  demanded  of  him. 
What  it  was  that  could  prevail  with  him  to 
undertake  the  printing  of  it  ?  He  said,  He  was  a 
poor  man  ;  rliat  he  had  received  40$.  and  the 
promise  of  a  larger  sum,  whereupon  he  under- 
took it ;  but  who  it  was  diat  made  him  that 
promise,  he  would  not  discover. 

Mr.  Ordinary  did  hkewise  farther  urge  him^ 
to  a  confession  of  the  Author,  upon  a  confi- 
dence that  such  a  discovery  might  save  hia 
lifo:to  which  he  r«  plied,  Tliat  he  neither 
could  do  it,  nor  did  believe  himself  obliged  to 
it,  if  he  could ;  for  better  (says  he)  one  snficr, 
than  many.  Being  pressed  to  reoti%e  the 
blessed  Sacrament,  he  returned,  That  he  was 
not  free  to  do  it ;  he  was  against  receiving  ao* 
carding  to  the  focios  of  this  Chvrch|  and  ha 
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hopol  be  mighl  do'  well  eaoa§h  wkbont  it ; 
and  io  tbia  temper  be  continued  u'ntll  be  came 
to  tbe  piece  of ezecatioa,  where  foixic  up  the 
hddn,  Mr.  Sheriff  told  hio^Tbei  if  be  bed  any 
lUagio  sej,  he  should  fccnember  the  ceiidoM 
briiad  given  bim. 

lhy».  1  eoppoee  this  eppeofaace  of  pa>ple 
iblb  expect  that  I  should  sev  something  as  to 
(he  iBBtter  I  cone  h«re  for.  itis  tree,  I  ooene 
bne  coodeamed  as  a  Traitor,  for  printing  a 
hioky  taken  to  he,  owned  to  he,  and  judged  to 
be  Ksndalous  and  scditioofi. 

SktR.  Ford,  And  treasonable,  put  that  in  too. 

Tejv.  For  mj  own  part,  I  can  say  this,  I 
koev  It  oot  to  he  so,  until  I  came  to  the  bar  to 
be  firisd:  I  was  surpneed  in  the  doing  of  it, 


both  io  the  beginning,  and  at  last,  1  was  clear 
ssrf  free  in  mj  own  ihougbts,  as  not  to  intend 
•sj  sedition. 

Sir  R.  Ford,  I  would  not  willing  interrupt  a 
^iogoian;  I  teld  you  before  that  you  must 
BtC  declare  any  thing  in  justification,  or  mitiga- 
Uoaoffofovi  aerirae;  but  if  you  had  anything 
(Stay  that  was  for  the  disburthening  of  your 
Mm  eooscience,  or  to  give  any  good  adrooni- 
tion»to  the  people  to  beware  of  falling  into  the 
like  crime,  you  sbookl  be  patieotly  heard ;  but 
I  wonder  you  should  go  about  to  justify  yonr- 
idf  in  thi«,  when  you  did  confess  both  to  my 
Wutiierhere,  and  invs^lf  after  Sentence,  tli&t 
fbat  irhirh  was  passed  upon  you  was  juat  and 
dcierved. 

T»ifn,  I  do  not  »ay  otherwise  of  it,  but  that 
it  was  just ;  bat  as  to  my  ignorance  of  the 
sntter  of  intending  or  imagining  to  foment  and 
coQtrire  any  bu::h  thing  tending  to  such  ends, 
bot  Iwrely  for  getting  a  little  money  for  my 
hmdv ;  1  was  as  clear  as  the  child  unborn  of 
soy  other  rit»*igM  knowingly,  of  any  ^uch  thing 
I  do  look  op'>o  it  as  a  surpnzal.  First,  1  was 
ssrprised  i.i  this  matter,  by  reason  of  that 
dsnecTiius  siekness  and  weakness  I  was  in  wh«-n 
it  W8t  brought  ;  I  received  it  with  my  own 
bMds,  bat  it  was  wmpt  up  in  watte  paper, 
^•d  10 1  delivered  It  to  my  servant,  he  went 
OS  with  it :  and  two  or  thr^days  after,  it  was 
Akea  from  mo  by  those  that  came  to  senrcb 
^1  bouse,  who  themselves  tol^;!  me,  they  came 
npoo  inforasation  ;  so  that  it  was  a  matter  1 
*M  torprtied  with  when  it  was  brought  in,  by 
iiMOD  of  my  sickness  and  wedcness,  being 
ntble  to  overlook  it :  and  likewise  as  soon  as 
H  wss  brought  m  the  third  day  I  was  discovered 
IJittybjr  some  way  of  information  ;  and  whettier 
°|nsthat  were  the  senders  of  it  in,  might  not 
bs  tbe  discoverers,  I  know  not.  Some  disco- 
^  was  made  by  the  confession  of  those  that 
'f'lthed  my  house :  thev  ctoie  by  informa- 
^^JJi  >»ot  by  chance.  Then  when  they  had 
Iven  me,  I  did  ingenuOo»iy  acknowledge  and 
^■feiswbo  I  had  it  of;  end  yet  for  all  this 
JbtiCMcbing  after  those  persons  concerned,  was 
JJ^Mted  that  whole  day,  though  they  were  at 
bojse,  and  easy  to  betaken,  I  could  prove  it. 

8tt  K.  fhfrf.  Mr.  Twyn,  give  me  leave  to 
«•«  yott  once  more,  that  I  am  heartily  sorry 
|W  have  g^veo  me  the  oocasion  to  interrupt 


yonasMOiidtime;  all  these  thin^yev  pleaded 
at  the  bar,  and  said  as  aivcb  as  yon  ooQld ;  the 
wisdom  and  justice  of  the  bench  did  not  thiak 
this  to  be  a  safficienteKcnse  of  that  treason  you 
are  found  guilty  of:  I  wosid  ask  le  what  end 
this  diachune  tends?  TeU  me  your  ead. 

Twifn.  My  end  is  tbis,  and  it  please  your 
worship,  to  shew  how  jgnoraBt  and  imaeqoatnc* 
ed  I  was  with  the  natare  of  the  thing;  «ni' 
how  lar  I  was  ia  my  conseienpe  fsem  inceadiag 
chat  Tneaion. 

Sir  A.  Ford,  You  say  yon  were  surprised| 
and  that  you  knew  not  the  Treason ;  was  il  not 
olearly  aad*plainly  (by  yoar  own  servant)  prov- 
ed that  you  composed  some  part  of  it,  and 
printed  it  yourself,  aod  corrected  it  i  You  «■- 
derstood  Kngiish,  or  else  you  ooold  not  oorreot 
it;  if  you  understood  English,  or  sense,  ye« 
could  not  be  ignorant  that  it  was  a  horrid  pieo6 
of  Treason,  such  as  no  booest  man  ought  to  set 
and.  copceal  one  half  hour ;  therefore  do  not 
justify  your&elf,  it  serves  not  to  any  purpose 
here,  or  in  the  world  to  come:  If  you  are  noc 
guilty  of  tlie  nalioe,  you  have  the  more  easy 
access  to  comfort  hereafter;  but  that  will  not 
help  you  here  on  earth :  Pray  spend  that  little 
time  ypo  have  to  some  better  purp<ise  than  Shis; 
if  yon  have  any  thing  to  say  that  may  become 
a  modest  man  to  say,  we  are  willias  to  hear  it  t 
If  you  can  remember  any  person  that  assisted 
you  ill  correcting  it,  or  otherwise  were  contem« 
ed  in  it,  say  it. 

2W^a.  No  person  assisted  me,  I  oerreeted  it 
not ;  It  was  carried  out  of  my  house  to  correct, 
and  brought  in  corrected. 

Sir  JR.  Ford,  You  shall  not  say  that  you 
are  denied  that  Christian  Uberiy  a  dying  mail 
ought  to  have;  we  are  not  to  suffer  any  reflec- 
tions on  this  business,  you  had  a  fair  trial :  { 
say,  we  would  not  deprive  you  of  vour  liberlj 
t»f  speaking,  but  do  not  abiue  that  liberty  that 
is  given  you,  by  spending  ^our  tim^  impertiiieifl* 
Ij,  and  fruitlessly ;  but  if  you  have  any  thing 
lurther  to  dfler  to  God,  which  is  more  for  your 
good,  go  to  that. 

TVwya.  I  slmll  forbear  to  insist  any  further, 
as  to  the  narration  of  that  matter ;  I  shall  be 
very  unwilling  and  tender  of  reflecting  anj  thine 
upon  the  king,  or  the  government,  or  give  of> 
fence  to  your  worships  any  way. 

Sir  R.  Ford,  Nothmg  hut  that  shall  offend  ui. 

IHryn.  I  shall  go  to  prayer. 

Sir  R.  Ford,  Do,  do^  we  will  join  with  yon, 
and  pray  for  you. 

He  continued  in  private  prayer  on  the  ladder 
sometin^e. 

Sir  B.  Ford,  Esecotioner,'  do  not  torn  lam 
off,  'till  he  has  given  you  a  sign. 

Mr.  Ordinary  of  Newgate.  Mr.  Twyn,  g|re 
a  sign  to  the  executioner,  when  you  have  done; 
you  must  not  throw  yoors^f  off,  you  -will  bt 
your  own  esecutioner  m  that. 

2\rvn.  Eiecutiooer,  when  I  give  you  the 
sign,  by  pulling  you  by  the  shoe,  then  turn  me 
off. 

Exeeutiotur,  I  will,  I  will,  the  Lord  blen  thy 
poor  soul. 
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Afterwards,  the  executioner  coaling  down^ 
Mr.  Twjn  told  him,  the  sigu  should  be  by  mov- 
iogjhis  loot* 

iVpyn.  *'  O  Lord,  hear  the  Prayer  of  thy 
poor  servant,  receive  me  into  thy  mercy  !  Lord, 
JO  thee  I  believe,  receive  my  spirit!  Lord 
Jesus!  let  my  prayers  be  acceptable  in  thy 
sight!.  O  Lord,  my  strength, and  my  Redeemer ! 
O  Lord,  I  beseech  tbee,  receive  me  into  the 
arms  of  thy  mercy;  let  me  have  an  inheritance 
with  thee,  to  live  with  thee  for  ever,  and  then 
come.  Lord  Jesus!  come  quickly  !" 

Then  giving  the  sign,  the  Executioner  did  his 
office;  and  being  cot  down,  bis  head  was 
seveiced  from  hi«  body,  and  his  body  divided 
into  four  quarters,  which  are  to  be  disposed  of 
as  the  king  shall  assisn;  since  which  time,  his 
head  is  placed  over.  Ludgate,  and  his  quarters 
«pon  Alder^ate,  and  other  gates  of  the  city. 

'  It  will  be  here  convenient  to  make  two  Ob- 
servations upon  the  words  of  the  prisoner : 

First,  he  says,  That  the  prooft  were  sent  out 
•i  his  house  to  be  corrected,  and  brought  back 
again  corrected,  and  so  not  corrected  by  him- 
self; which  is  not  only  contrary  to  what  he 
formerly  owned,  as  was  made  out  by  several 
prools  at  his  Trial,  concerning  his  own  correct- 
ing of  it,  but  to  his  solemn  declaration  at  the 
bv,  avowing,  that  he  knew  nothing  more  of 
the  business  than  what  he  there  delivered  :  For, 
supposing  such  a  confession ;  the  next  question 
would  infidlibiy  have  been,  To  whom  was  it 
carried?  or.  Who  corrected  it?  as  the  readiest 
way  to  the  discovery  of  the  author. 

Secondly,  he  says,  That  the  persons  con- 
cerned (meaning  Calvert,  and  her  maid)  were 
neglected  that  whole  day,  being  at  home,  and 
easy  to  be  taken,  which  is  disproved,  both  by 
Lis  own  servants,  and  Mrs.  Calvert's:  And 
likewise  proved,  on  the  other  side.  That  if  he 
himself  would  have  ordered  his  apprentice  to 
have  looked  after  the  maid  (as  he  promised,  and 
was  directed,)  she  had  been  secured  that  very 
morning ;  the  fellow  meeting  her  in  St.  Bar- 
tholomew's Close,  within  a  quarter  of  an  hour 
after  his  master  was  carried  away,  not  knowing 
that  she  had  any  concern  in  the  business.  As 
to  the  nustress  herself,  she  is,  at  present,  under 
eubtody. 

TRIAL  OF  DOVKR,  BREWSTER,  AND 

BROOKS. 

Mondaif  Feb,  S2,  1663. 

The  Court  proclaimed. 

CUrk.  Set  Simon  Dover,  Thomas  Brewster, 
and  Nathan  Brooks  to  the  bar:*  Look  to  your 
challenges. 

*  **  At  the  sessions  in  the  Old  Bailey  SO  Feb. 
15  Car.  2.  Simon  Dover,  Tho.  Brewster,  and 
Nathan  Brookes,  printers  and  booksellers,  were 
indicted  at  the  common  law,  as  for  a  great 
misdemeanour,  for  printing  and  publishing  one 
book,  called,  The  Speeches  and  Prayers  of 
narrison,  Cook,  Ilugh  Peters,  and  others  con- 


The  same  Jury  sworn  anew. 

CUrk.  Set  Thomas  Brewster  to  the  bar,  and 
the  rest  set  by.  You  of  the  jury,  look  upon 
the  prisoner;  you  shall  understand  that  he 
stands  indicted  iu  London  by  the  name  of  Tho. 
Brewster,  he.  [and  here  he  reads  the  Indict- 
ment] for  causing  to  be  orinted,  and  selling  a 
book  called.  The  Speeches,  &c.  Upon  ^ia 
indictment  he  hath  been  arraigned,  and  there- 
unto hatli  pleaded  Not  Guilty,  and  for  his,'tkc. 
Your  charge  is  to  inquire  whether  he  be  guilty 
of  this  sedition  and  offence,  or  Not  Guilty. '  If 
you  find  him,  &c. 

Mr.  Nortk,  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury,  Tho.  Brewster 
stands  here  indicted  of  a  foul  misdemeanour  ; 
it  is  for  causing  to  be  printed,  publishing  and 
uttering  a  seditious,  scandalous,  and  mahcious 
book.  The  Indictment  sets  forth,  That  he  not  - 
having,  &c.  [Here  Mr.  North  opens  the  In- 
dictment! and  to  this  Indictment  he  hath  ,. 
pleaded  Not  Guilty.    If  there   be  sufficient 

deraned  for  the  murder  of  the  late  king,  in 
which  were  many  desperate  passages,  justifying 
their  villainy;   and   anotiier  book  called   the 
Phoenix,  or  Solemn  League  and  Covenant ;  ia      ^ 
which  also  were  pa^ges  of  dangerous  conse- 
quence.    And  they  bein^  found  Guilty,  it  was 
resolved,  That  though  pnnting  be  a  trade,  land   ^ 
selling  of  books  also,  yet  they  must  use  their  "^ 
trade  according  to  law,  and  not  abuse  it,  by 
printing  or  selling  of  books  scandalous  to  the 
government,  or  tending  to  sedition.      So   in 
ease  of  a  counsellor  at  Taw,  he  may  plead  his 
client's  cause  against  the  king;  but  il', 'under 
colour  o(  that,  he  takes  upon  him  to  vent  sedi-_ 
tion,  he  is  to  be  punished . 

''  Memorand.  Cooke's  Case,  a  lawyer  in  Graya- 
Inn,  who  managed  th.it  villainous  charge  against 
the  late  king  at  his  Trial,^  would  have  ^icused 
himself  because  be  acted  only  as  counsel ;  but 
that  would  not  serve  his  Jtum ;  he  was  executed  ' " 
with  the  rest.  And  in  this  principal  case  the 
persons  were  told,  that  the  kine  had  dealt  roer- 
cifuiiy  with  them,  that  he  did  not  proceed 
against  them  capitally,  and  they  were  ail  fiaed^. 
VIZ.  Brewster  100  marks,'  and  Dover  and 
Brookes  40  marks  a  piece,  and  every  of  theai, 
to  stand  in  the  pillorj,  one  day  at  the  Exchange, 
from  11  to  1,  and  another  day  in  SmithfieTd, 
for  the  same  time,  with  their  papers  on  their 
hats,  declaring  their  offence,  for  printing  and 
publishing  scandalous,  treasonable,  and  fac-  '* 
tious  books  against  the  king  and  government, 
and  to  He  in  gaol  without  bail  till  the  next  gaol- 
dcliverv,  and  then  to  make  an  open  confession 
and  acknowledgment  of  their  offences  in  such 
words  as  should  then  be  directed ;  and  after- 
wards to  rehiain  in  prison  during  the  king's 
pleasure,  and  not  to  be  discharg^ed  before  ever^ 
one  of  them  put  in  good  sureties  by  recogni- 
zance, themselves  in  400^  a  piece,  and  two 
sureties  for  each  of  them  in  200/.  a  piece,  not 
to  print  or  publish  any  hooks  but  such  as  shall 
be  allowed  by  authority."    Kelyng,  p.  23. 
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Ld.  Hyde*  Do  not  you  know  who  b^an 
where  you  left  off? 

Creek,  I  am  not  able  posititely  to  say.  I 
do  believe,  and  I  have  heanl,  and  spoken  with 
them  that  said  Mr.  Dover  did ;  but  I  cannot 
po^itiyely  say  it. 

Ld.  Hyde.   You  were  not  by,  to  see  it  done  ? 

Creek.    No.  ^ 

Ld.  Hyde.  What  grounds  have  youtobe^ 
lieve  that  Dover  printed  the  rest? 

Creek,  Grounds !  Truly  it  is  so  long  ago,  to 
swear  positively  I  cannot. 

Ld.  Hyde.    It  b  but  three  years  ago. 

Creek.  To  the  best  of  uiy  reniembrancei 
Mr.  Dover  in  the  time  of  printing  it,  did  meet 
me,  and  converse  wiih  me  about  it ;  but  to  ex« 
press  time  or  place  I  cannot. 

Ld.  Hyde.  Did  you  and  he  agree  that  ha 
should  print  the  other  part? 

Creek,  No,  my  Lord ;  I  had  nothing  to  do 
to  agree  it  with  him. 

'  Li^.  Hyde.    Did  he  declare  to  you  that  he 
printed  the  other? 

Creek,  To  the  best  of  my  memory,  he  told 
me  he  printed  some  sheets. 

North.    Who  changed  sheets  with  you? 

Creek.  Some  sheets  were  changed  at  Mr. 
Dover's. 

J.  Keeling.    Who  paid  for  printing  ? 

Creek.  Mr.  Brewster  paid  me  some,  and 
some  Mr.  Calvert  paid  roe. 

Ld.  Hyde.  If  you  desire  to  ask  him  any 
questions,  you  may. 

Brewiter,    By  and  by  I  shall,  my  Lord. 

Dover,  I  desire  he  may  tarry  till  I  come  to 
my  trial. 

Seij.  Mifrton.   Don't  doubt  it. 

North.  Georae  Thresher,  sjieak  your.know- 
ledge  to  my  Lordand  the  inry,  whether  Brew* 
ster  did  not  brinz  you  the  book  called  The 
Speeches,  &c.  to  be  stitch'd,  and  what  you  did 
with  them,  tiell  the  manner  of  it. 

Threiher,.  May  it  please  you  my  Lord,  and 
tlie  honourable  bench,  it  is  thus :  'fnis  book  ic 
seems  was  priated,  Mr.  Brewster  came  ti>  my 
house  to  know  whether  I  could  fold  them,  and 
stitch  them  m  blue  paper.  That  night  I  wen( 
to  several  printers,  Mr.  Dover  was  one  of  them, 
we  had  several  sheets  from  thence,  (I  did  not 
see  them  printed)  I  carried  them  home ;  and 
went  about  the  working  them  that  night. 

J.  Keeling.  How  many  books  were  deliver- 
ed to  you? 

Thresher.    First  and  last,  about  500. 

J.  KuUng.    Who  delivered  them  to  you  ? 

Thresher.    Some  were  brought  to  my  hoiise. 

J.  Keeling,    By  whose  direction  f 

Thraher.    Mr.  Brewster's. 

J.  Keeling,  Did  you  deliver  them  to  any 
body? 

Thresher,  Yes,  to  Nathan  Brooks,  ready 
stitch'd. 

J.  Keeling.    Who  paid  you  for  them? 

Thresher.  Mr.  Brewster  for  them  be  had, 
and  Brooks  for  them  be  had. 

North.  Thomas  Lofl,  tell  your  knowledge 
in  this  business. 


proof  of  the  charge,  you  are  to  find  him  guihy 
of  the  matter  contained  in  it. 

Thomas  Creek,  George  Thresher,  Thomafc 
Loft,  and  Peter  Bodvel  sworn. 

North,  Tho.  Creek,  tell  my  lord  and  the 
jury  what  you  know  concerning  Brewster,  and 
your  printing  of  a  book  called  The  Speeches, 
&c.  and  his  uttering  and  publishing  of  it. 

Creek.  I  shall,  Sir.  There  is  a  mistake  in 
the  dme,  for  it  was  before  Christmas  that  Mr. 
Brewster,  Mr.  Calvert,  and  Mr.  Chapman  did 
come  to  me  at  the  Cock  in  Little-Britain  ;  and 
there  they  had  some  copy  of  the  beginning  ot' 
the  Speeches  of  the  men  that  sudered,  that 
were  the  king's  judges,  and  they  spake  to  me  to 
print  it :  and  I  did  print  part  of  the  book,  I 
cannot  tell  yon  how  much,  without  I  had  the 
book,  and  then  I  can  tell  you  how  much  I  did 
print,  JThe  book  being  shewed  him]  it  this  be 
my  printing ;  L suppose  it  was  done  afterwards, 
another  impression,  and  I  must  not  own  it  in  that. 
I^He  was  shewed  one  of  another  impression]  My 
lord,  thus  far  I  own;  the  printers  tha£  are  of 
the  Jury  will  judge  [pointing  to  the  page]  tliis  is 
jny  letter,  and  here^  ended. 

H^de,    What  folio  is  that  you  ended  at  ? 
Creek.    You  shall  see,  it  is  36. 
North.    By  whose  orders  did  von  print  that  ? 
Creek.    Iney  all  gave  me  oraer  together. 
lA.  Hyde.    They  all?    Name  them. 
Creek.    Mr.  Calvert,  Brewster,  aBd  Chap- 
nan. 

North,  Did  they  charge  you  to  do  it  pri- 
Tatel^  ? 

Creek.  With  as  much  privacy  and  expedi- 
tion as  I  could. 

North.  When  you  had  printed  them,  what 
did  jon  do  with  Ihem  ? 

Creek.    I  disposed  of  them  by  their  order. 
liurlh.    Did  you  print  but  one  impression  or 
more? 

Creek.  Yes,  my  lord,  I  did  print  but  part  of 
a  second  impression. 

North.  That  we  use  as  evidence,  that  he 
liad  uttered  the  first,  because  he  went  upon  a 
•eoond  :  How  many  did  you  print  at  first  ? 

,  Creek.  To  'my  best  remembrance,  the  first 
•impression  was  3000. 

Id.  Hyde.    These  three  employed  you  to 
^  print  this  book,  and  you  printed  to  the  36th 
fi>lio?— Cree/k.    Yes. 
Ld.  Hyde.   And  who  printed  the  other  part  ? 
Creek.    I  cannot  say  positively. 
Ld.  Hyde.    Did  these  three  afterwards  di- 
rect you  to  give  oat  the  sheets  to  such  and  such 
Henons,  b^kbinders,  to  stitch  up  and  dis- 
pose of? — Creek.    Yes. 

Ld.  Hyde,    The  first  was  three  thousand,  you 
lay :  what  n^piber  did  they  ti^e  ? 

Creek.    They  had  all ;  they  sent  for  them  of 
me  as  fast  as  I  did  them. 
J.  KeeUng.  Who  did  you  send  the  proofs  to  ? 
Creek.     «.hey  were  sent  for  to  my  house. 
J.  Keeling.    Sometimes  by  Calvert,  some- 
times his  man,  sometimes  his  maid,  sometimes 
by  Brewster. 
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Tkomof  Loft.  May  it  plen«e  you,  all  chat  I 
can  saj  is  this ;  Tbare  was  to  cha  nnoiber  of 
aboBi  or  near  upon  a  thousand,  as  I  take  it, 
IbMed  and  stitcbed  in  my  masteKs  hOuse^  cue 
nv.  Perry,  I  vras  then  his  Apprentice ;  they 
were  sent  in,  as  I  jud^e,  hy  Mr.  Brewster's  or- 
der, hat  I  cannot  posititely  say  it:  my  master 
appointed  us  to  do  them ;  I  saw  Mr.  Brewster 
there  sometimes,  bat  I '  cannot  positively  say 
that  Mr.  Brewster  paid  for  the  doing  of  them. 

North,  Did  not  your  master  press  the  dis- 
patch'? 

Loft.  My  master  did  so ;  hat  I  know  not 
whether  they  conversed  to  thst  purpose. 

North,    who  fetched  them  away } 

Loft.  His  then  appreotice  did  fhtch  some  of 
ihem  from  our  house. 

North.  Peter  Bodvel,  tell  my  lord  and  the 
jury  what  you  know. 

Bodvel'  I  did  carry  some  three  years  ago 
some  bundles  of  books  from  Mr.  Creek's  house, 
and  I  think  they  were  the  bundles  of  The 
Speeches  of  the  King's  Judges. 

Xd.  Hifde.    From  whence  had  you  them  ? 

BodvtL    From  Mr.  Creek's. 

North.  What  did  you  do  with  them?  Were 
chey  sold  ?  , 

iodvel.  I  did  see  some  of  them  sold  in  the 
shop. — North.    Who  sold  them  ? 

Bodvtt.  Myself,  and .  my  mistress  some- 
times. 

Ld.  Hyde.  Were  th^  brodght  to  the  shop 
to  sell,  by  his  privitv  ? 

Bodvei.    I  do  believe  ht  knew  of  them. 

Ld.  Hyde.  By  the  oath  you  have  taken,  did 
he  send  you  for  them  to  the  printers  ? 

Bodvei    He  or  my  mistress  did. 

Ld.  Hyde,  Has  he  been  in  the  shop  when 
th^  have  been  sold  ? 

Bodvei.  I  cannot  truly  tell ;  it  is  three 
years  ago. 

J;  T\frrel.  To  whom  did  you  pay  the  money 
that  you  received  for  them  ? 

Bodvei.    We  put  it  in  the  box. 

J.  KetUna^  Do  not  booksellers  keep  ac- 
count what  book^  they  sell,  and  set  down  the 
-money  ? 

BodteL    Not  for  I^ampbleU. 

Mr.  North.  Did  he  not  send  you  to  the 
book-binder*!  fbr  them,  when  they  were 
stitched  ? 

Sodvel.  It  was  by  his  or  my  mistress's  order. 

J.  Keeling,  What  was  your  book-binder's 
nalne  ?— Bodv^Z.    Perry. 

J.  KeeHng,  Where  was  this  book  kept?' 
Pablicly,  as  other  books,  or  in  other  rooms. 

Bodvei.    In  the  shop,  my  lord. 

J.  Keeling.  Were  they  pablicly  to  view, 
a^  othier  books  ? 

Bodvei.  Not  so  public  as  other  books,  but 
public  enough,  Mr.  UEstrange  knows. 

Ld.  Hffde.  I  know  you  use  to  let  your  tides 
of  a  new  book  lie  open  upon  your  stalls ;  did 
you  lay  these  often  ? 

Bodvei,    No,  my  lord,  they  did  not  do  so. 

Ld.  iS^di,  Who  was  the  cause  they  did 
aot?    Did  yoar  master  direct  the  privacy  ? 


Bodvei.  I  think  he  did,  we  had  some  direc- 
tion to  that  end. 

Ld.  Hyde,  Not  to  lay  them  open  upon  the 
staU?— Borfw/.    No. 

Ld.  Hyde.  Give  the  jury  some  books,  and 
read  the  Indictment ;    let  them  he  compared. 

Clerk  reads  the  Indictment :  first  the  title  ; 
'  The  Speeches  and  Prayers  of  some  of  the  late 

<  king's  judges,  vis.   major-general  Harrison, 

*  October  13.  Mr.  John  Carew,  Oct.  15.  Mr. 
'justice  Cook,  Mr.  Hoah  Peters,  Oct.  16,  Mr. 
'Thomas  Scot,  Mr.  Gregoi-y   Qement,  coL 

*  Adrian  Scroope,  col.  John  Jones,  Oct.  IT, 
'  col.  Daniel  Aatell,  and  col.  Francis  Hacker. 
'  Oct  19,  1660.  The  times  of  their  deaths, 
'together  with  several   occasional  speeches, 

*  and  passages  in  their  iroprfsonment,  till  they 

<  came  to  the  "place  of  execution.    Faithfully' 

*  and  impartially  collected  for  further  satis- 

*  faction.' 

Mr.  Cook's  Letter  to  a  friend,  foh  40.  *  And 
'  so  I  descend  to  the  canse,  for  which  I  am  in 

*  bondi ;  which  is  as  good  as  ever  it  was :  and 
'I  believe  there  is  not  a  saint  that  hath  en- 
'  gaged  with  us,  but  will  wish  at  the  last  day 

*  that  he  had  sealed  to  the  truth  of  it  with  his 

*  blood,  if  thereupon  called;  for  I  am  satisfied, 
'  that  it  is  the  most  noble  and  glorious  cause 

<  that  has  been  agitatM   for  God  and  Christ 

<  since  the  Apostolical  times ;  being  for  truth, 

*  hojinesr,  and  righteousness',  for  our  liberties 
'  as  men,  and  as  cl/riscianf  for  removing  all 
'yokes and  oppressions.'     And  fol.  41.  <  It  is 

*  such  a  cause,  that  the  Martyrs  would  again 
'  come  from  Heaven  to  sufier  for  it,  if  they' 

<  might :  I  look  upon  it  as  the  most  high  ace  oY 

*  justice  that  our  story  can  parallel,  &c. 

[Not  to  trouble  the  reaaer  with  all  the  par- 
ticulars mentioned  in  the  IndictCDent;  siuc« 
the  rest  are  but  more  of  the  same  kind  in  other 
words.] 

Ld.  Hyde.    What  say  you  to  this  book  ? 

Brewster.  I  desire  to  ask  Mr.  Creek  a  few 
ouestions :  Mr.  Creek  how  much  of  that  in  the 
Indictment  did  you  print  f 

Creek.    Theiunr  may  see  if  you  please. 

Ld.  Hyde.  Truly  if  he  sajs  true,  he  says  he 
printed  no  part  of  that  with  which  you  are 
charged,  but  the  title* page  ;  he  left  oS  at  folio 
S6|  yoar  chaife  is  the  Title,  and  beginning  at 
fbl.  40. 

Brewster.  So  that  you  see  he  printed  no- 
thing for  me  that  is  in  the  Indictment. 

J.  Keeling.    Did  you  print  the  Tide  ? 

Crffk.    Yes,  my  Lord. 

14.  Hyde.  And  you  printed  the  rest,  byliis^ 
Calvert's  and  Chapman's  directions  ? 

Creek.  They  delivered  me  the  copy  together 
to  print. 

Ld.  Hyde.  If  you  have  anv  thing  to  saj, 
speak  to  the  Court,  the  jury  will  hear  you. 

Nmrth.  Pray^  my  lord,  give  me  leave  to  ask 
Creek  one  question :  There  w^re  two  imprea- 
sions  printed,  did  not  you  print  more  in  one, 
than  m  the  other? 

Creek.  I  am  upon  my  oath ;  to  the  best  of 
my  rememl/rance  I  printed  the  same  that  I  d^d 
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before,  for  I  bad  some  of  it  standing  and  io  I 
had  the  same  sheets  agnin. 

North,    Had  jfou  Qo  more  ? 

Creek.    Na,  I  bad  r  ither  less. 

Brewttcr,  That  is  usual,  he  that  prints  the 
fiisc,  doth  print  the  same  of  the  second. 

LA.  Hyde,  He  says  be  did  so.;  what  bare 
joo  to  say  to  the  charged 

Bruciltr.  I  conceive  that  part  that  I  or- 
dered t'lie  printing  of,  is  not  included  in  the  in- 
dictment. 

Ld.  Hjfde,  Yes,  every  part ;  lie  saya  in  both 
impressioos  he*  printed  to  tbe  Sdth  fulio ;  and 
all  the  rest  was  printed  by  yoor  direction. 

Cruk,  No,  my  lord,  I  printed  to  tbe  36th 
fabo  by  his  direction^vthe  rest  was  printed  else- 


J.JTeeiiJig'.*  Your.int^ictment  was  this,  For 
causing  to  be  printed  this  book,  called  The 
Pkayeis,  &c.  and  for  selling  and  uttering  of  it. 
Fortbeeiideoce  that  you  caused  it  to  be  print- 
ed, be  swears  you  directed  some,  and  it  is-  not 
likely  you  would  print  half,  and  let  the  other 
halt  alone ;  we  leave  that  to  the  jury.  For  yoiir 
ntteriofc,  that  anon. 

Ld.  JBjfde.  There  are  these  two  particular 
chai^ges  in  the  indictment,  that  yon  must  an- 
swer: The  first  is,  your  causing  it*to  be  printed ; 
mod  It  is  not  essential,  or  of  heccssity,  that  everv 
particiilar  that  b  inthe  indictment  be  proved, 
to  be  done  by  you :  you  caused  this  book  to  be 
prioied,  with  such  a  title;  that  he  swears  he 
did  for  yon :  then  let  the  jury,  or  any  man 
living,  jndge  whether  you  did  direct  the  book 
to  be  wboHy  perfected  or  by  halves.  The  se- 
cond charge  is,  that  vou  uttered  them :  You 
ddivcred  five  hundreJ  of  these  to  be  stitch- 
ed Bp,  and  disposed  of  tbem,  so  that  you  are 
in  etifect  both  printer  and  publisher  of  the 
Tvfaoie  book. 

BremUer,  He  speaki  of  one  part  that  I  or- 
dered, there  is  no  more  proof,  and  that  was 
bat  to  the  36th  pog^ :  he  speaks  abo  of  soma- 
iMMly  else  that  was  present  with  me;  and  where 
they  had  the  rest  of  the  copy  printed^  he  tells 
JOO  he  knows  not. 

Xd.  Uyde,    Have  you  any  more  to  say  f 

Brewgter,  Yes,  my  lord,  though  be  si^s  I 
caused  that  part  to  be  printed,  yet  he  doth 
not  say  I  did  it  maliciously,  or  with  any  design 
against  the  government. 

hA,  Hyde.    The  thing  speaks  itself. 

BrttPittr»  Booksellers  do  not  use  to'  read 
what  they  self. 

Ld.  Hyde,    You  hate  forgot  what  he  swore; 
you  bffoi^t  the  proofl 
^      Brewtter.    He  did  not  swear  that ;  he  sayi 
Mr.  Calverfs'man,  and  sometimes  others. 

Ld.  Hjfde.     Ask  him  again. 

Creek,  I  did  declare  tb^t  tbe  proofs  were 
sent  for,  and  carried  away  and  read,  sometimes 
b^  Bf  r.  Calvert's  ^lan  and  others^  and  some- 
tioies  by  bis  servants,  not  by  himself;  they 
were  wrapt  up  and  sent. 

Ld.  S^de.  For  a  man  to  pretend  he  did 
not  know,  when,  he  being  master,  sends  for  his 
proo^  by  his  senrant ;  for  any  man  to  suppose 

VOL.  ru 


this  is  not  the  master's  act,  (nay,  and  directing 
it  to  be  done  privately)  you  shall  never  find  n 
man  guilty:  they  were  sold  in  his  shop. 

Brewsier.  Tiie  grand  part  of  the  indict- 
ment lies.  That  it  was  done  maliciously,  and 
seditiously,  and  then  it  says  knowingly :  though  it 
be  granteid  I  did  do  it,  andsell  it,  yet  it  does  not 
follow  that  I  did  it  maliciously  and  seditiously  ; 
I  did  it  in  my  trade :  we  do  not  use  to  read  what 
we  put  to  print  or  sell.  I  sav,  my  lord,  selling  of 
booKS  is  our  trad**,  and  for  tbe  bare  exercising  of 
it,  knowing  nothing  of  evil  in  it ;  it  came  out  in  a 
time  too,  when  (here  were  no  licenoers,  or  ap- 
pointed rules ;  so  that  whatever  was  done  we 
are  not  aoconntatle  for,  for  we  read  very  sel- 
dom more  than  the  title,  that  some  of  the  jury 
knows ;  so  that  I  hope  I  cannot  be  said  to  do 
it  mahciott'sly  ot  knowingly.  I  can  give  testi- 
mony I  am  no  person  given  to  sedition,  but 
but  have  been  ready  to  appear  upon  all  occa*- 
sioos  against  it, 

Ld.  Hyde,  Have  yon  any  more?  If  yott 
hSve,  say  it. 

Brewiter,  My  lord,  they  are  the  sayings  of 
dying  men,  commonly  printed  without  opposi- 
tion. 

Ld.  Hyde,  Never. 

Brewxter,  I  can  instance  in  many;  the 
bookseller  only  minds  the  getting  of  a  penny  : 
that  declares  to  the  worid,  that  as  they  lived 
such  desperate  lives,  so  they  died ;  so  that  it 
might  shew  to  the  world  the  justice  of  their  pu- 
nishment ;  and  so  I  think  it  a  benefit,  far  from 
sedition.  .  It  was  done  so  long  ago  too,  it  was 
not  done  in  private,  it  went  commonly  up  and 
down  the  streets,  almost  as  common  as  a  Diur- 
nal :  it's  three  years  and  a  quarter  ago,  or 
thereabouts. 

Justice  Tyrrel.  You  speak  of  your  behaviour, 
have  you  any  testimony  here  ?  ■ 

Brewiitr,  I  do  expect  some  neighbours^ 
Major-General  Brown  knows  me,  Capt.  Shel- 
don. Capt.  Colchester,  and  others  :  I  can  give 
a  very  good  account  as  to  my  behaviour  ever 
since. 

L  Hyde.  Say  what  yon  will,  and  call  your 
witnesses,  and  make  as  much  speed  as  you  can. 

Justice  Keeling,  Th^re  is  another  indictment 
against  you,  and  while  that  is  trying,  your 
neighbours  may  come. 

Brewtter,  My  Lord,  1  shall  desist  for  the 
present. 

Serj.  jMbr^on.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury;  1  am  of  coun- 
sel for  tlie  king  Sf^ainst  Thomas  Brewster,  book- 
seller, that  stands  here  indicted,  fat  that  he, 
contrary  to  the  duty  of  his  allegiance  which  bt 
owes  to  our  sovereign  lord  the  king,  did  cause 
maliciously  a  seditious  and  scandalous  book  to 
be  printed  wherein  there  are  divers  scandalous  ^ 
clauses  contained, that  areindispiragement  of  the 
king's  royal  prerogative,  and  against  his  govern- 
ment, crown  and  digliity  ;  and  likewise  that  he 
hath  sold  and  uttiered  the  same  books  in  con- 
tempt of  his  majesty's  laws.  This  is  the  effect 
of  the  indictment :  it  has  been  oroved  to  yon 
by  four  witnesses,  that  for  which  be  stands  in* 
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(iicted ;  First,  that  he  did  cause,  part  of  the 
hook  te  be  priuted ;  that's  clcarljr  proved  by 
Creek  :  likewise  that  he  has  sold  aiid  ttltere<i 
those  hooks  in  his  shop  :  nay,  he  c^onfesses  th«t 
he  did,  and  says  they  were  sold  openly  as  a 
Diurnal;  and  therefore  he  thinks  it  was  lawful 
fur  hiin  to  do  it.  He  has  gone  about  to  make 
a  defence  of  iliis  his  seditious  behaviour;  he  tells 
you  he  did  not  print  all  the  book;  it  is  not  said 
tliat  he  printed  such  and  such  a  letter  of  the  book, 
but  that  he  caused  such  a  book  to  be  printed :  and 
it  is  to  be  presumed,  if  he  caused  one  part  he  - 
would  cause  the  other,  or  otherwise  it  would  be 
a  book  of  maimed  sense  and  imperfect.  Gen- 
tlemen, for  the  uttering  and'  selling  of  thero, 
that  himself  confebses:  you  have  beard  the  ex- 
cuses he  hath  made,  vvhether  you  will  not  find 
him  guilty  of  this  crime^  th%t  J  must  leave  to 
you,  and  to  the  direction  of  the  court. 

Ld.   Hi/de,  You  of  the  jury,  you  see  the  in* 
dictment  is  for  causing  a  libellous  and  seditious 
book  to  be  printed,  under  such  a  title,  that  is, 
The  Speeches  and  Prayers,  &c.  it  is  for  causing 
this,  seditiously,  factioosly  and  wickedly  to  be 
printed;  and  for  selling  and  publishing  itabro(id 
to  the  king's  people.  For  the  matter  of  evidence 
yon  have  heard  it :    I  will  not  repeat  the  par- 
liculars  to  you^  only  something;  to  what  be  has 
said,  that  you  may  not  be  mift-Ied*     First,  be 
says,  it  does  not  appear,  that  be  did  it  malici- 
ously or  knowingly ;  there  are  some  things  that 
you  that  are  of  the  jury  are  not  to  expect  evi- 
dence for,  which  it  is  impossible  to  know  but 
by  the  act  itself.    Malice  is  conceived  io  the 
heart,  no  man  knows  it  unless  he  declares  it: 
as  m  murder,  I  Jiave  malice  to  a  man,  no  man 
knows  it;  I  meet  this  man  and  kill  him ;  the 
law  calls  this  malice.    If  a  man  speaks  scaodur 
lous  words  against  a  man  in  his-  calling  or 
trade,  he  lays  his  action,  malice,  though  be 
rannot  prove  it  but  hy  the  words  themselves. 
If  I  say  Pnnter  or  Stationer  is  an  ignorant  per- 
i^ou,  has  no  skill  ii>  his  trade,  I  would  not  have 
any  man  to  deal  with  him,  he  understands  not 
how  to  set  letters,  or  the  like :  here  is  nothing 
of  malice  at' all  appears,  yet  ifyoa  bring  your 
action,  ycu  must  Jay  ic  maliciously ;  it  is  the 
destroying  your  trade,  and  you  will  have  da- 
mages.   I  mstance  in  this  particular,  that  you 
may  see  there  is  malice  supposed  to  a  particular 
private  person  in  that  slander,  mach  more  to 
the  king  and  the  State.    The  thing  itself,  in 
causing  a  book  to  be  printed  that  is  so  full  of 
scandals  and  Ijes,  to  inveigle,  misguide,  and 
deceive  the  people,  this  is,  in  construction  of 
the  law,  malice;  and  chough  no  malice  appear 
further.    The  next  is  this ;  factioutly,  seditions' 
ly,  knowingly :  this  ciM'ries  sedition  as  well  as  ma* 
iipe.  Such  a>barharous  transcendent  wretch  that 
n^urdered  his  prince,  without  the  least  colour  of 
justice  to .  declare  that  he  rejoiced  in  his  bonds ; 
and  that  the  martyrs  would  willingly  come  from 
heaven  to  suffer  fur  it.     Horrid  blasphemy !  All 
the  saints  that  engaged  in  k,  to  wish  that  they 
had  sealed  it  with  their  blood !    What  can  you 
have  more  to  encourage  and  incite  the  people 
to  the  killing  of  kings,  and  murdering  tbeir  law* 


fiU  prince !    This  they  publish,  and  say  it  was 
spoken  publicly ;   ^€t  it  be  ufiou  bis  own  soul 
that  did  it :  for  in  case  he  did  it,  no  man  knew 
it  but  those  that  heard  it.    But  to  publish  it  all 
over  England,  3,000  of  the  first  impression, 
and  a  second  ;    this  is  to  fill  all  the  king's  sub- 
jects with  the  justification  of  that  horrid  mur- 
der :    I  will  be  bold  to  say,  not  so  horrid  a  viU 
lainy  has  been  done  upon  the  face  of  the  earth, 
since  the  crucifying  of  our  Saviour.'    To  print 
and  publish  this,  is  sedition.    The  next  thing  is 
vour  trade.    I  have  a  calling  to  use,  and  I  may 
justify  the  using  uf  it,  so  long  as  I  use  it  law- 
fully ;  but  that  mast  not  justify  me  in  all  man- 
ner of  wickedness  against  the  king  and  state. 
As  if  a  lawyer,  I  wiH  put  it  in  my  own  court, 
plead  a  man's  cause,  and  against  the  king ;  this  . 
IS  justifiable,  he  ought  to  plead  for  his  client, 
but  he  must  plead  as  becomes  him.    If  a  law- 
yer in  defence  of  his  client  will  speak  sedition^ 
do  you  think  be  is  free  from  being  punisl^ed  ^ 
So  of  a  printer ;  if  a  printer  prints  seditious 
and  fiictinus  books,  he  must  look  to  himself  ; 
that'e  no  part  of  his  calling  to  poison  the  king's 
people :    so  though  printing  of  a  book  be  law- 
ful, he  mftst  use  it  as  the  law  appoints  him, 
and  not  to  incite  the  people  to  fiiction.    Writ* 
ii^  of  letters  you  know,  it  is  common  and  law- 
ful ;  but  if  I  write  treasonable  letters,  give  no- 
tice to  rise,  do  Such  and  such  unlawful  acts,  I 
am  to  be  punished  for  these  letters.   A  printer 
he  is  a  public  agent,  he  is  to  do  what  he  is  able 
to  answer,  or  else  he  must  take  what  follows, 
lie  says.  There  was  no  act  against  him :    it  is 
true,  you  see  he  is  not  indicted  upon  the  sta- 
tute, but  at  the  common  law,  for  an  oflfence  in 
the  nature  of  a  UbeL    If  I  were  a  printer,  and 
woufd  compile  a  pamphlet  against  a  man, 
though,  not  in  authority,  and  disparage  him^ 
this  IS  the  publishing  of  a  libel,  and  ^an  offence 
for  which  I  ought  to  be  indicted,  and  punished 
by  the  common  law ;  and  he  that  pnots  that 
libel  against  me,  as  a  public  person,  or  against 
me  as  jsir  Robert  Hyde ;    that  printer,  and  he 
that  sets  him  at  work,  must  answer  it,  much 
more  when  against  the  king  and  the  state. 
Another  thing  is  this;  he  talks  to  you  of  dying 
meo^  words :     if  men  will  be  so  vile  to  be  as 
wicked  at  their  deatlis,  as  they  had  been  in 
their  lives ;  put  the  case  of  that  roan  on  Satur- 
day convicted  for  printing  a  horrible  villainous 
thing,  if  he  will  be  so  unchristian  to  himself,  as 
to  justify  this  at  his  death,  or  to  speak  as  bad 
as  he  had  caused  to  be  printed^  is  that  a  justifi- 
cation to  publish  them,  because  they  are  the 
words  of  a  dying  man  ?  God  forbid.    A  robber 
declares  upon  the  gallows,  it  is  for  a  noble 
cause,  for  taking  a  parse  upon  the  highway, 
that  it  is  an  unjust  law  to  condemn  to  death 
for  such  crimes.      Shall  any  man  publish  this 
in  print,  and  not  be  liable  to  be  punished  for 
it?  If  any  that  were  tried  here  upon  Saturday, 
shall  vilify  the  Lord  Mayor,  or  any  of  the  bench, 
traduce  them  for  doing  of  justice,  shall  this  go 
unpunished,  if  a  man  take  it  up  and  print  it  > 
"This  I  speak  to  let  you  see  this  is  without  co- 
imiroflaw^  He  pretended  he  did  it  not  know- 
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serious  coDsidieration,  and  if  the  matter  stand 
proved  against  hioi^  jou  will  give  iiitn  his  due 
oemerit. 

Creek,  Thresher,  Xo/i  and  Bodvel  sworn  again. 

.  Mr.  North.  Creek,  tell  my  lord  and  the 
jury  what  you  know  of  the  printing  of  tlie  book 
called  The  Phoenix. 

Creek,  My  lord,  it  was  in  May  that  Mr. 
Calvert,  Brewster,  and  Cliapman  brought  that 
book  to  me.te  print. 

L.  C.  J.  Hyde.     What  book.?  Name  it. 

Creek.  The  Phoenix,  &c.  it  was  printed  for 
them  three.  All  that  I  can  say  is,  tliat  Mr; 
Brewster's  part  was  delivered  to  me  by  his  di> 
reaion. 

L.  C.  J.  Hyde.  Who  paid  you  for  printing  it? 

Creek,    Mr.  Brewster  paid  for  his  part. 

J.  Keeling,    liow  many  was  his  part? 

Creek,  Uis  part  of  2,000,  that  was  600  an4 
odd. 

tj.  C.  J.  Hjfde,  These  three  men  join^  t4 
bear  each  man  his  share. 

Creek.  Yes,  every  man  was  to  have  his  share. 

J.  Keeling,  Did  he  wish  you  to  do  it  with 
privacy  ? 

Creek,    Yesj  with  expedition  and  privacy. 

Brewster.    Was  the  copy  written  or  printed  ? 

Creek.  It  was  afl  printed  formerly,  some  in 
qaarto,  some  m  octavo^  and  might  have  been 
bought  single  in  any  place  almost. 

L.  C.  J.  Hyde.  What  do  you  mean  by  aU 
printed  formerly  ? 

Creek,  My  lord,  the?  were  in  several  par- 
cels printed ;  there  was  Mr.  Calamy's  sermon, 
and  Mr.  Dou^as'atferraon,  and  the  rest. 

J.  Keeling.  How  long  ago  was  h  siooe  thef 
were  brought  to  you^  to  print  ? 

Creek.    It  was  in  M^y,  thre«  years. 

Brewiter.  Did  I  order  you  how  you  should 
print  them,  or  Mr.  Calvert  ?  Did  not  you  hea^ 
him  say,  that  they  had  staid  two  6oars  for  me 
at  an  alehouse  to  be  his  partner  ? 

Creek.    I  did  hear  him  say  so. 

J.  Keeling.  What  made  you  so  ioaCfa  to  he 
their  partner?  Were  they  two  hoars  persuading 
of  you  ? 

Creek.  No,  they  waited  two  hours  for  him 
to  be  their  partner. 

^rj.  Morton.  Thresher,  did  Brewster  deli- 
ver any  of  those  books  to  you  to  stitch  vtp  ? 

I'hresker,  Yes,  and  please  you,  my  lord,  and 
I  had  them  by  Mr.  Brewsier*s  order  to  fold« 

Sc  ij.  Morton.    How  many  ? 

Thresher.    To  the  number  of  t  or  300: 

Mr.  North.    Did  he  not  enjoin  )'ou  privacyl 

Thrtiker,    Yes,  I  think  he  dirl. 

J.  Keeling.  _  When  they  were  botind,  had 
you  a  note  to  deliver  those'  books  safely  to  any? 

Thresker.  Ye(»,  from  his  own  hand  ;  he  de- 
sired me  to  go  and  give  them  to  such  and  such 
persons,  booksellers.  Suid  I,  I  shRll  hardly  re- 
member them :  lie  thereupon  gave  n>e  a  note  of 
their  names  to  whom  1  should  deliver  them  ;  I 
judge  they  w«re  to  be  trusted  more  than  others. 

&ij.  MortofL  Did  you  deliver  tbem  ac* 
cordinglj?— TAretAer.    Yes,  I  did« 


I  will  not  repeat  thte  evidlntcis ;  He  sent 
for  them,  had  them  stitched,  caused  thehi  to  be 
kept  privately,  i^ot  upon  the  stall.  And  ob- 
serve. He  tells  yon  it  was  done  long  ago :  it  is 
hat  three  years  ago  that  they  w^re  as  publicly 
sold  as  Diurnals,  he  says.  I  ^haU  repeat  no 
nore,  I  know  you  are  men  of  understanding, 
and  of  obedience  to  yoor  king ;  it  is  high  thne 
to  take  notice  of  this  dispersing  of  pamphlets  : 
if  therefore  you  do  believe  that  he  did  cause  it 
to  he  printed,  or  published  it,  or  both,  he  is 
Goilty  of  the  misdemelknor  laid  in  the  Indict- 
ment; (and  he  hath  a  great  kindness  in  that  it 
is  not  mad^  capital :)  If  you  do  believe  that 
lie  did  either  cause  it  to  be  prints  or  publish- 
ed, tliat's  enough  to  find  him  Guilty  of  this  In- 
dictment. 

Clerk.  Hearken  to  the  other  Indictment : 
He  stands  indicted  in  Ldndon,  &t.  .iltid  this 
Ibr  cansin|  to  be  printed  a  certain  book  called 
the  Phcenix,  &c.  publishing  the  same  [the  Iii- 
dictiBent  was  w holly  read] .  To  this  Ii^ctictrtien  t 
ht  hath  piepded  Not  Gclilty ;  so  your  issue  is 
to  enquire  wliethef  he  be  Guilty  of  this  offence, 
or  Not  Guilty. 

Mr.  North  opened  Ui^  Indidtmetit  in  man- 
ner as  before.  To  this  he  hath  pleaded  Not 
Ooiity;  if  the  Change  of  the  Indictment  be 
aofficiently  proved,  you  lire  to  find  him  Guilty. 

Seij.  Morton,  May  it  please  your  lordship, 
•nd  you  gentleman  of  the  Jury,  blere  is  another 
Bill  of  Indictm^t  preferred  against  Tbonias 
Brewster ;  it  is.  that  contrary  to  the  duty  of  his 
allegiance  to  nis  sovereign  lord  the  king,  and 
purposely  to  incite  the  people  to  Sedition,  and 
to  withdraw  tbem  from  their  natural  allegiance 
to  the  king,  he  hath  caused  to  be  imp^ihted, 
fsalicioiisly,  falsly  and  scandalously^  a  cer6iin 
scandaloiis  book,  entitled  I'be  fhofenix,  Stti 
Aad  ifai$  be  hath  done  to  distar b  th^  peisLc^  of 
the  kioedom,  and  to  withdraw  the  people  lirom 
their  alleg^auce ;  and  to  the  teantfal  of  his  maf- 
jesty's  government,  be  hath  cstosed  this  book 
to  be  printecf,  uttered  and  teld :  and  this  we 
take  ta  be  a  great  oifene^  against  thte  king,  and 
liis  crown  and.  dignity.  Gentlemen,  the  dia- 
pening  of  seditious  book's  is  of  gr^at  danger  to 
the  kingdom  ;  false  rumours,  they  are  the  maiA 
iflcentiTes  that  stir  np  the  peopt^  to  sedition 
and  rebeMioa,  that  raise  discontentments 
among  the  people,  and  then  presently  they 
are  ap  io  arms.  Dispersing  s^iti^us  books  is 
very  neaf  a-kin  Co  raising  of  tunimlts ;  they  are 
aa  like  as  brother  and  sister :  raising  of  tu- 
nolts  is  die  more  mascdiu^ ;  and  printxng  and 
dispeising  seditious  books,  itf  the  feminine  part 
of  every  rebeUion.  But  we  shall  produce  our 
witncsMs,  we  shall  prove  th«€  this  Thomas 
Brewster  caosed  this  book  to  be  printed ;  That 
when  it  wiis  printed  he  did  receive  500 ;  That 
these  he  caused  to  h&  stitcbe^  up ;  That  lie 
Uttered  and  sold  them,  part  ia  his  own^sliop,. 
and  part  elsewhere.  It  being  an  oflfence  of 
that  great  aAd  dangerous  consequence,  which 
tends  t9  thei  disturoanoe  of  the  peace  of  the 
kingrioai ;    i  hope  you  iriil  tefke  it  into  yblir 
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printed  before,  aaii  to  tbey  were  commoB 
enough,  and  therefore  you  niu&t  ueeds  knoir 
what  was  in'  chem.  The  third  full  fmrt  was 
brought  to  you  and  delivered  by  your  ap- 
pointment ;  you  gave  a  note  how  they  sboiud 
be  disposed  of,  and  you  owned  them  not  in 
public :  (your  own  soul  told  you  they  were  not 
to  be  justified)  two  dozen  were  delivered  pr&> 
vately  to  particular  persons  by  your  direction. 
Lay  these  things  together,  and  now  answer 
them  :  for  the  indictment  is,  that  you  caused  ' 
such  a  book  to  be  printed  and  published. 

Brewster,  'In  the  first  place,  tiie  evidence 
does  say,  that  Mr.  Calvert  did  acknowledge 
when  he  gave  him  the  copy  to  orint,  that  he 
staid  so  long  for  me,  in  order  to  oe  tlieir  part- 
ner, he  that  was  the  collector  of  k  together. 
They  were  all  printed  before,  and  printed  bj 
licence :  for  the  books  I  never  read  them  :  we 
seldom  read  the  books  we  sell,  being  tiiey  were 
before  printed,  and  witli  hcence  sold  singley(as 
the  gentlemen  of  the  jury  know)  I  ttiought 
there  was  no  crime  to  print  them  all  together. 
It  was  done  in  an  interval  when  there  were  no 
licensers,  we  knew  not  where  to  go :  what  has 
been  printed  formerly,  we  took  it  for  granted 
it  might  be  reprinted,  untill  this  late  act  for  print- 
ing; and  thu  was  done  before  this  act. 

Just.  KetUns    Have  yoa  any  more  to  say  ? 

Brewtter,  •  No,  my  lord,  I  shall  leave  it  tp 
the  jury.  But  my  lord,  here  are  now  some 
neighbours  to  testify  that  I  am  no  such  person 
as  tne  indictment  sets  forth,  that  I  did  malici- 
ously and  seditiously  do  such  and  such  things. 

L.  C.  J.  Hyde,  We  will  hear  them,  thooeb 
I  will  tell  you  it  w^li  not  much  matter ;  toe 
law  says  it  is  malice. 

Capt.  Sheldon  sworn.  My  Lord,  all  that  I 
can  say  is,  be  was  ready  at  beat  of  drum  npon 
all  occasions  ;  what  he  has  been  guilty  of  by 
printing  or  otherwise,  I  am  a  stranger  to  that  • 
I  know  he  was  of  civil  behaviour  and  deports 
ment  amongst  his  neighbours. 

Just.  Keeling.  It  is  very  ^11  that  the  kin^ 
hath  such  trained-soldiers  in  the  band. 

Capt.  Hanson  and  others  offered  to  like 
purpose. 

L.  C.  J.  Hyde,  If  you  have  a  thoasand  lo 
this  purpose  only,  "what  signifies  it  ? 

Just.  Keeling,    Are  you  his  captain  f 

Capt.  Sheldon,  No,  my  lord,  Captain  Brad* 
shaw. 

L.  C.  J.  Hyde,  He  should  be  cashiered  the 
band  ;  not  but  that  he  should  he  charged  with 
arms.  I  will  tell  you,  do  not  mistake  yoursell!^ 
the  testimony  of  your  civil  behaviour,  going  to 
church,  appearing  in  the  trained-bands^  g<>in|^ 
to  Paul's,  being  there  at  common  service,  thb 
is  well :  but  you  are  not  charged  for  this ;  a 
man  may  do  all  this,  and  yet  be  a  naughty 
man  in  printing  abusive  books,  to  the  mis- 
leading of  the  king's  subjects.  If  you  have  any 
thing  to  say  as  to  that,  I  shall  be  glad  to  find 
you  innocent. 

Brewtter,    I  have  no  more  to  say. 

Lord  Hyde,  Then,  yoa  of  the  juiy,  tbcic 
are  some  things  in  this  indictment  (aa  in  Ibe 


L.  C.  J.  Hyde,  How  many  did  you  deliver 
in  that  manner  f 

Thresher,    Two  dozen  and  more. 

J.  Keeling,  If  you  will  ask  him  any  ques- 
tions, do. 

Brewster,  Did  I  give  yno  any  order  to  de- 
liver them  to  any  particular  booksellers } 

Thresher.  Yes,  you  did;  I  believe  Mr. 
L*£strange  and  Mr.  Williams  (one  of  the  jury) 
can  remember  I  shewed  them  the  paper  you 
wrote  to  that  purpose. 

Mr.  Williams.    I  did  see  the  note. 

Brewster.  I  do  not  remember  I  cave  you 
any  order,  they  were  all  common  things  before. 

J.  Keeling,  •  You  may  ask  him  what  ques- 
tions you  wilL 

BrewKier,    I  shall  a«k  him  no  more. 

Mr.  North.  Peter  Bodvel,  speak  what  yon 
know  concerning  the  selling  or  uttering  the 
book  called  The  Phoenii,  &c. 

Bodvel.     I  never  knew  of  the  printing  of 
them,  I  never  knew  my  master  sell  any  of 
them,  nor  heard  him  give  order  for  selling  of 
^  them. 

J.  Keeling.  Did  ^oa  sell  any  of  them  for 
him  ? — Bodvel.    I  thiak  I  did  sell  some. 

Serj.  Morton,  Were  they  in  the  shop  to  be 
•old  f — Bodvel.    Yes,  they  were. 

L.  C  J.  Hyde,  Were  they  in  the  shop  pub- 
licly, with  the  title-page  lying  open  upon  the 
stall,  as  other  books  do,  when  they4ure  newly 
out? 

Bodvel.  W'e  seldom  did  so  with  bonnd  books. 

J.  Keeling,  Where  were  the  books  found 
ivhen  they  were  seized  ? 

Bodvel,  I  think  they  were  in  some  of  the 
vpper  rooms. 

J.  Keeling,  Where  were  they  found,  by  the 
oath  you  have  taken  ? 

Bodvel,  That  Mr.  UEstrange  can  tell  bet- 
ter than  I,  I  did  not  see  him  find  any  of  them. 

L.  C.  J.  Hyde.  By  the  oath  you  have  taken 
where  was  the  place  whence  you  were  to  fetch 
them,  when  you  were  to  sell  them  ? 

Bodvel,    In  the  Hall,  the  room  over  the  shop. 

L.  C.  J.  Hyde,    Were  they  put  up  privately? 

Bodvel.    They  were  so. 

Just.  Keeling,  What  private  place  was  that? 
'   Bodvel,    It  was  a  hole  in  the  wall.  * 

Just.  7^rre/.  By  whose  direction  were  they 
hiid  there  ? 

Bodvel,  I  know  not  whether  by  his,  or  my 
mistrcssV 

Just.  Keeling,  Were  not  some  found  under 
the  bed  ? 

Bodvel.  I  heard  that  Mr.  L'Estrange  found 
some  of  the  titles  under  the  bed. 

Serj.  Min'ton,  I  think  it  is  enough ;  what 
sfty  you  to  it,  friend  ? 

L.  C.  J.  Hyde,  Observe  this,  and  answer 
it :  It  appears  that  you  and  two  more  (Calvert 
and  Chapman)  did  agree  with  Creek  for  print- 
ing this  book  (several  parcels  drawn  into  one 
volume)  and  you  were  to  bear  each  of  you  a 
•  third  part,  and  to  have  a  third  part  of  the  books, 
b«  swears  you  did  both  pay  your  part,  and  had 
your  part  of  the  books :   these  books  were 
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or  Solemn  League  und  Covenant.'  Yon  all 
know  it,  and  rue  it,  When  was  it  printed  f  It 
was  when  the  wicked  rebels  here  could  not 
seduce  sufficient  numbers  of  the  king's  subjects 
to  support  their  rebellion ;  and  then  they  invite 
their  dear  brethren  (as  they  called  them)  tbv 
Scots,  to  cmite  with  them.  The  Scots  were 
cunning ;  they  would  not  do  it  till  they  had 
entered  into  a  covenant,  in  a  league;  and  then 
the^  consent  to  unite  with  the  rebels  here. 
This  league  and  covenant  was  indeed  in  de- 
tence  of  the  king ;  but  how  long  f  So  long  as 
he  defended  them  ^tbe  Presbytery  and  Scotch 
discipline).  When  ihey  had  got  this  good 
king  into  their  hands,  they  put  what  terms 
upon  him  they  pleased;  and  tnen  were  tfcese 
seditious  sermons  printed.  Dooglas's  was 
printed  in  Scotland ;  was  it  licenced  here .'  No, 
it  was  done  there,  and  brought  hither.  Then 
frir  the  other  sermon,  by  what  licence  was  that 
printed  ?  Observe  the  time  when  it  was  print- 
ed ;  was  it  not  to  set  forward  rebellion,  to  set 
up  the  Scotch  Presbytery ;  imd  this  in  forty 
five,  when  they  were  in  arms  against  the  king, 
after  the  king  put  himself  upon  his  defence, 
and  was  at  Oxford  ?  Do  you  tell  ine  of  the 
licence  of  rebels  then  for  your  justification? 
Now,  when  the  king  is  so  happily  returned, 
new  to  publish  these  things  afresh  to  the  peo- 

fle,  that  they  might  do  the  same  again  f  And 
tell  you  once  signin,  it  is  mercy  in  the 
king  that  he  was  not  indicted  for  treason.  I 
shall  leave  it  to  you,  you  have  had  it  fully 
proved. 

Clerk.  Set  Simon  Dover  to  the  bar.  [And 
here  the  Indictment  is  read.l 

Mr.  North  opens  this  Indictment  as  the  rest. 

Serj.  Morton.  We  have  but  two  witnesses^ 
and  they  «»ill  prove  the  matter  clearly.  There 
were  two  impressions  of  this  book ;  we  will 
prove  he  had  a  share  in  both  of  them. 


ttdier)  necessary  to  be  stated  to  you  ;  my  bro- 
thers and  I  have  consulted  here  about  it :  the 
iodictmeffU  is  for  causing  a  factious  and  sedi- 
tioos  book,  called  The  Pbcsnix,  &c.  with  divers 
odier  things  therein,  to  be  printed.  But,  pray 
kt  them  see  the  book,  and  compare  it  with 
the  iBdictmenL 

Cierk.  [Reads  the  indictment,  and  first  the 
Title.]  'The  Phoenix,  or  the  Solemn  League 
and  Covenant.  [Edinburgh,  printed,  in  the 
year  of  Covenant-Break  ing.j  A  kin^  abusing 
has  power  ,  to  tlie  overthrow  of  religion,  laws, 
and  liberties,  which  are  the  very  fundamentals 
oC  chb  cootract  and  covenant,  may  be  contrt.ul- 
cd  and  opposed.  And  if  he  set  himself  to 
overtluow  aU  these  by  arms  ;  then  they  who 
faave  power,  as  the  estates  of  a  land,  may  and 
o^gbt  to  resist  by  arms ;  because  he  doth 
by  thai  opposition  break  the  very  bonds,  and 
overthrow  the  essentials  of  this  contract  and 
oevcoaDt.  This  may  serve  to  justify  thepro- 
oeedinp  of  this  kingdom  against  the  late  king, 
who  in  an  hostile  way  wt  himself  to  overthrow 
lehgpon,  parliament,  laws,  and  liberties.  [The 
Rat  IS  much  at  the  same  rate,  only  now  and 
then  a  spice  of  blasphemy,  for  the  credit  of 
the  boiy  league  :  A  greater  sin  (is  the  breach 
of  ihat  Scotch  covenant,  according  to  our  au- 
thor, pag.  158.)  than  a  sin  against  a  command- 
menty  or  agairtstan  ordinance,  &c. 

L.  C.  ^  Hyde.  YoQ  of  the  jury,  you  see 
the  indictment  agrees  with  the  book.  There  is 
a  great  deal  of  mercy  that  this  man  hath  not 
been  indicted  of  Treason ;  for  those  very  par- 
acnlan  you  have  heard  are  as  high  treason  as 
can  be.  First,  he  doth  declare,  that  the  king 
abosing  iiis  power,  the  people  may  resist,  and 
take  up  arms  against  him:  that  is  express 
tzeason,  without  any  ipore  ado.  Then  he  tells 
Tan  what  a  horrid  thing  it  is  to  break  that 
Solemn  League  and  Covenant;  justifies  the 
jaising  ofarms  and  rebellion  against  the  late 
kin^  anthroning  and  murdering  of  him.  I 
tell  yon  that  ^^olemn  League  and  Covenant 
was  a  roost  wicked  and  opgodly  thing,  against 
the  law  of  God,  and  the  law  of  the  land.  To 
iavesuch  villainous  stuff  to  be  publish^,  it  is 
a  great  mercy  of  the  kins;  it  had  not  been 
drawn  higher.  You  see  the  roan  is  so  far  from 
acknowledging  any  guilt,  that  he  Justifies  the 


Brewster,  No,  my  lord,  I  do  not  justify 
myself. 

L.  C.  J.  Hyde.  Yes,  you  do.  The  printer 
swears  be  was  to  go  share  and' share  alike  :  he 
had  bis  part;  he. publishes  them  to  some  parti- 
cular friends:  I  say  he  justifies  this.  Iletelh 
"¥00  in  his  defence,  ^Tnat  it  was  commonlv 
printed ;  that  it  was  done  by  printed  copy,  and 
that  done  formerly  by  licence;  and  when  things 
are  printed  by  licence,  they  do  not  expect  or 
need  any  new  or  second  licence:  They  were 
commonly  sold  asunder-;  here  they  are  only 
printed  tocher.  That  he  says  is  nothing. 
What  is  this  but  justifying  the  printing  of  it  ? 
Observe,  weigh,  and  see  what  Kind  of  defence 
hew  is.    The  Titte,  what  b  it^  <  The  Phoenix, 


Creek  sworn  again. 

Creek.    I  delivered  before  what  I  can  say. 

Judge  Keeling.  Look  you,  you  must  deliver 
all  that  evidence  over  again,  because  it  con- 
cerns another  person. 

Creek.  I  did  say,  and  say  still.  That,  to  the 
best  of  my  memory,  Mr.  Dover  did  print  par^ 
of  that  book,  and  that  he  and  I  did  converse 
about  it  in  the  time  it  was  doing ;  but  I  cannot 
swear  it  positively,  because  I  cannot  remember 
the  time  when,  or  the  place  where. 

Judge  Keeling.  Dia  you  change^heets  with 
him  ? 

Creek.  'With  him,  I  cannot  say;  but  some 
sheets  were  changed  by  our  men. 

Serj.  Morton.  You  say  you  think  you  had 
some  discourse  with  him  :  Did  not  you  speak 
about  the  danger  of  printing  it  ? 

Creek.    We  talked  of  making  an  end  of  it. 

Serj.  Morton.  Can  you  remember  to  what 
letter  you  printed  ? 

Creek,  I  have  shewed  the  gentlemen  of  the 
jury. 

Judge  Keeling.  Had  you  no  discourse  of 
thedanger  of  it? 
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Creek.  I  thought  it  could  not  come  to  uiy 
thing :  I  did  tell  sir  R.  Brown,'  (then  lord- 
major)  That  if  they  hanged  twenty  more,  I 
tboagbt  I  should  print  their  speeches. 

Judg6  Keeling,  You  knew  the  contents  of 
the  book  ? 

Cr^ek.     Yes,  I  did. 

Judge  Keeling.  Such  men  ns  you,  the  king 
and  the  government  hath  a  great  interest  in 
your  trade  :  That  you  shall'  think  it  lawful  to 
print  what  a  man  says  when  he  dies,  and  to 
scatter  it  abroad,  though  never  so  bad,  it  is  a 
great  offence :  I  would  not  have  it  pass  for  so 
clear  a  thmg. 

L.  C.  J.  Hyde.    If  you  are  of  such  princi- 

Sles,  to  print  what  you  list,  you  are  not  fit  to 
,ve  in  a  civil  place ;  for  u  printer  or  book- 
oeller  to  print,  any  thing  one  against  the  other, 
is  actionable.  Do  you  tliiok  the  press  is  open 
Co  print  what  you  list  ? 

Creek.    I  did  so  then. 

L.  C.  J.  Hyde.  I  will  deal  plainly  with  you: 
For  this  book,  \(  you  had  had  your  due,  you 
ought  both  to  have  been  drawn,  haiuced  and- 
quartered.  When  did  you  give  Mr.  L'Estrange 
information  of  this  matter  ? 

Creek.  Lately,  when  I  was  a  prisoner  in 
Ludgate. 

Air.  Royitott.  [One  of  the  jury]  I  desire  to 
ask  him  one  question :  Whether  Mr.  Creek 
saw  this  book  a  printing  at  Mr.  Dover's  house, 
or  no  ? 

Creek.    No,  I  did  not. 

Serjeant  Morton.    They  changed  sheets. 

Thresher  sworn. 

Thresher.  This  is  all  that  I  have  to  say, 
That  the  first  night  that  Mr.  Brewster  sent  for 
me  to  stitch  these  bopks,  it  was  very  late  be- 
fore we  could  get  them :  I  went  that  night  to 
Mr.  Dover's,  and  had  some  of  the  sheets,  the 
rest  at  Mr.  Creek's.  I  did  not  see  him  print 
Any  of  them. 

Seijeant  Morton.  What  quantity  was  there 
of  them  ? 

Thresher.  I  suj^pose  there  was  ivro  or  three 
hundred  sheets. 

Mr.  North.    Were  they  not  qf  this  book  ? 

Thresher,    Yes,  of  the  Speeches. 

Mr.  North.    Where  wer6  they  delivered  ? 

Thresher.  la  the  lower  room:  I  suppose 
•ome  of  them  were  banging  upon  lines  before  I 
had  them. 

L.  C.  J.  Hyde.    What  say  you  to  it  ? 

Dover.  I  desire  to  ask  him  some  questionis. 
I  do  say  I  never  saw  the  man  befiire :  I  would 
fluk  whether  ever  he  saw  me  before  in  his  Ufe? 

Thresher.  Not  before  that :  I  was  n^ver  in 
his  bouse  but  that  night.  By  this  token  I  saw 
you,  apd  you  me :  when  I  came  for  the  slieets, 
you  asked  Mr.  Brewster  whether  he  and  Mr. 
Calvert  we^e  agreed,  or  elso  you  woald  not  de- 
liver the  sheets. 

Dover.  I  desire  to  know  what  time  and 
place :  I  am  charged  in  the  indictment  oo  a 
4av  and  place. 

L.  C.  J.  Hyde,    That  is  not  very  mMeriaL 


Dover,    He  fixes  nothing  oa  me. 
L.  C.  J .  Hyfle.   That  the  Jury  can  best  tdl : 
have  you  any  naore  questions  ? 
Dover.    No,  my  Lord. 

[The  Indictment  and  Books  #ere  compared.] 

Dover.  My  Lord,  there  is  no  persoo  swears 
that  I  printed  it,  or  part  of  it:  nothing  fixed 
upon  me. 

L.  C.  J.  Hyde,  The  first  man  swears  tha^ 
you  set  it  to  printing. 

Creek.  I  do  not  swear  it  pestti? ely ;  I  never 
saw  him  print  a  sheet:  it  was  the  report  of  the 
town  that  he  did  it. 

L.  C.  J.  Hyde.    You  printed  it :  for  whom? 

Creek.  For  Brewster,  Calvsn,  and  ChaproaD. 

L.  C.  J.  Hyde.  But  you  say  that  you  antl 
be  did  converse  about  it  when  it  was  printing* 

Creek.  I  did^  say,  To  the  best  of  my  me- 
mory we  did. 

L.  C.  J.  Hyde.  By  the  oath  you  have  taken, 
who  did  you  change  sheets  with  h 

Creek,  I  cannot  say  I  did  change  any  with 
him :  I  say  that  some  sheets  were  diangetl  by 
my  men,  and  they  told  me  they  had  them  of 
bis  men. 

Dover.  Where  are  those  men  that  changed 
the  sheets  ?  Which  of  my  men  are  they  ? 

Justice  Keeling.  Look  you,  Dover,  you  are 
indicted  for  causing  to  be  printed  this  wicked 
book,  and  for  publishing  and  vending  of  it. 
You  arc  a  printer  by  your  trade,  as  well  as  this 
man  that  comes  against  you :  He  says  he  did 
not  see  you  pnat  it;  but  he  took  it,  and  believ- 
ed tliat  you  printed  it.  I  tell  yua  bow  far  thaft 
weighs :  you  are  a  printer  by  trade;  aod  comes 
the  other  and  desires  the  sheets ;  yon  would 
not  dehver  them  miless  Mr.  Brewster  and  Mr. 
Calvert  were  agreed.  How  comes  the  sheets 
to  your  house,  being  a  printer,  ahd  yet  you  not 
print  it  ?  Answer  tmit. 

Dover.  I  shall,  my  Lord  i  it  is  no  conse- 
quence at  all.  Admit  I  had  these  sheets,  it  is 
no  consequence'at  all  that  I  printed  them;  for 
printers  and  booksellers  osualiy  have  books  they 
did  not  print  themselves* 

L.  C.  J.  Hgde,  Thresher,  by  the  oath  that 
you  have  taken,  did  you  see  those  sheets  bang 
upon  the  line  in  his  house  f 

Thresher.  My  Lord,  I  judged  these  had 
lately  hung  up :  and  I  saw  other  sheets  hanging 
there;  and  I  knew  nothing  to  the  contrary  but 
those  that  hung  upon  the  line  were  the  same 
with  these. 

L.  C.  J.  Hyde.  Here  are  sheets  upon  the 
lines ;  you  delivered  him  to  fold  part  of  those 
ou  the  fines:  what  would  yon  have  teore  ptein  ? 
you  would  not  deliver  them,  if  they  were  not 
agreed :  thea  they  were  agreed,  and  yeo  deli* 
vered  them. 

Dover.  I  say  this;  I  lookopoti  the  witness 
to  be  altogether  inviilid:  he  is- a  person  of  no 
good  repute. 

L.  C.  J.  Hyde.  A  better  nout  than  yoo,  for 
aught  appears:  vou  ace  indicted  fi>r  a  foul 
ofience,  so  is  not  he. 

Dover,  Jam  not  the  roan  yea  tafae  me  (e4>e. 
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L.  C.  J.  Hyde.  Y^a  shall  h»ve  erideDce^  if 
joa  willy  that  you  are  at  work  at  tbk  time 
opoo  as  tmd  as  t^is. 

Doaer^  If  it  be  a  crime,  I  am  sorry  for  it. 


Mr.  VEttrange  strorn. 

Mr.  UEsirange.  Shall  I  speak  to  the  whole 
natter,  or  only  to  the  particular  you  last  meD- 
dooed? 
L.  C.  J.  Hyde.  Sf|T  your  kzKiwled^. 
Mr.  L* Estrange,  When  I  came  to  his  house, 
vhich  was  about  the  middle  of  October,  to 
search,  I  ibnnd  at  that  present  a  little  unli- 
censed quaking  book ;  «ud^  in  his  pocket  the 
libel  that  was  thrown  up  and  down  the  town, 
called,  Mmder  will  out,  ready  printed. 

L.  C.  J.  Hyde.  Which  was  a  villainous  thing, 
and  scattered  at  York. 

Mr.  VEstrange.  Since  that,  I  was  at  his 
hpuae,  to  compare  a  fiower  which  I  found  in 
the  Panther,  (a  dangerous  pamphlet);  that 
flMrer,  that  is,  the  very  same  border,  I  found 
in  bis  house  ;  the  same  mixture  of  letter,  great 
and  small,  in  the  same  case ;  and  I  took  a 
Mpy  off  the  press.  I  found  over  and  above 
this  letter,  [producing  the  letterl  dated  the  7th 
of  February,  1663,  and  directed,  For  my  dear 
and  loving  wife,  J.  D^ver.  Is  it  your  lordship's 
pleasure  f  shall  read  it  all? 

L.  C.  J.  Hijdfi,.  If  it  be  too<^ng;the  printing 
of  things  you  found,  do. 

Mr.  H Estrange  reads  it.  ^-I  would  fain  see 
my  sister  Mary  ;  therefore  sister  Hobbs  will  not 
come,  take  lier  order,  and  instead  of  ber  name, 
put  in  sister  Mary's :  it  will  never  be  questioned 
fatpe.  However,  do  it  as  wisely  and  hand- 
somely as  you  can,  &c.  [And  then  in  a  post- 
script] You  most  either  get  Tom  Porter,  or 
some  very  trusty  friend,  possibly  C.  D.  mfty 
help  you)  to  get  for  you  a  safe  and  convenient 
room  to  dry  books  in,  as  soon  as  possibly  you 
can.  [And  again  :]  Let  me  know  what  you 
intend  to  do  with  the  two  sheets  and  half.  I 
will  have  it  published,  when  I  am  certain  I 
shall  be  tried.'' 

L.  C.  J.  Hyde.  Let  the  jury  see  now,  whe- 
ther you  are  the  man  you  would' be  thought. 

lUdcr,  I  desire  to  know  whether  my  name 
be  to  that  letter  ? 

Mr.  VEeitange,  No,  it  is  not. 

L.  C.  J.  Hyde.  Where  did  you  receive  or 
find  tfab  letter  ? 

Mr.  V Estrange.  My  Lord,  I  found  it  about 
bis  wife. 

L.  C.  J.  Hyde.  Let  the  jury  judge  if  this 
come  fromyou or  no. 

Judge  Keelif^,  You  of  the  jury,  you  must 

imderBtand^this,  that  what  is  said  now  is  only 

,  iipon  bis  reputation,  not  to  the  poini  in  ques- 

tioa  at  all :  that  matter  rests  upon  its  own 

bouom. 

L.  C.  J.  Hyde.  I  will  deal  plainly  with  you : 
bad  he  not  stood  upon  such  terms,  I  should  not 
have  spoke  of  this :  but  when  a.  man  will  be 
thus  bold  and  confident,  I  tho(]^fat  it  proper 
to  let  you  see  how  he  continues  now  in  the 
gaol. 


Dover.  I  do  not  vindicate  myself  in  it ;  bu^ 
I  speak  aipiinst  the  witiietis  :  I  do  conceive 
that  tbe  witness  does  not  fix  any  thms  upon  me. 

L«  C.  J.  H^de.  liave  you  any  tiling  else  to 
say  ro  tbe  indictment  ?  >    . 

Dtwer.  I  am  indicted  as  a  malicious  and 
factious  man  :  tbe  witnesses  say  no  such  thing. 

L.  C.  J.  Hyde.  You  are  not  indicted  so,  but' 
that  you  Jiave  maliciously  and  factiously  caused 
to  be  printed  such  a  seditious  book  ;  not  yuur 
person,  but  the  action. 

Dover.  There  is  nothing  of  that  proved : 
admit  I  was  guilty  of  it,  it  was  done  when  there 
was  no  act  or  law  in  being  touching  printing. 
Tbe  witnesses  do  not  swear  positively  th^t  I 
did  do  it :  one  says  be  did  net  ^ee  me  ;  the 
other,  that  he  only  believed  it ;  that  he  did  see 
some  sheets  upon  the  line,  and  they  were  the 
same  for  aught  he  knew ;  does  not  remember 
the  time  or  place  of  our  discourse  :  I  do  not 
know  that  ever  I  had  half  an  hour's  discourse 
with  Inm  in  my  life  :  I  never  had  any  meeting 
with  him,  about  any  such  matter,  nor  bad  anf 
converse  with  him.  The  title  of  the  book 
says,  '  faithfully  and  ia»partially  collected  for 

*  further  satisfaction  ;*  so  that  it  cannot  be  in- 
terpreted maliciously.  It  is  a  maxim  in  law. 
That  '  tbe  best  interpretations  are  to  be, put 

*  upon  the  words  of  the  indictment,  in  ftivonr 
'  of  tlie  prisoner  at  the  bar :'  and  I  hope  this 
honourable  bench  and  the  jury  will  mind  that. 
I  am  a  printer  by  trade  ;  what  I  did  was  for 
my  livelihood :    the   Scripture  says,    *  He  is  • 

*  worse  than  an  infidel  that  takes  not  care  for 

*  his  family/  I  speak  not  this  to  justify  any 
thing  ae;ainst  his  majesty  or  his  government* 
Tlirougn  my  ignprance  I  may  possibly  trans- 
gress :  if  I  have  done  any  such  thing,  I  am 
sorry  for  it :  I  hope  I  shall  be  more  careful  for 
tbe  future.  The  other  part  of  the  indictment ' 
is-  fur  selling  of  them :  no  man  swears  that  I 
sold  one  book  of  them.  Mr.  Creek  says,  That 
some  of  bis  men  told  him  that  they  had  some 
of  those  sheets  from  some  of  my  folks ;  but  of 
whom  he  does  not  say.  That  I  did  meddle 
with  them,  knowing  them  to  be  scandalous  ;  I 
hope  there  is, nothing  proved  of  that  nature  ; 
there  l)eing  tlien  no  law,  I  humbly  hope  there 
was  no  transgression. 

L.  C.  J.  Hyde.  -Have  you  done  ? 

Dover,  I  humbly  desire  your  honours,  and 
this  jury,  to  take  notice  of  what  I  have  said. 

L.  C.  J.  Hyde.  Yoii  of  the  Jury,  I  will  not 
spend  time  (it  is  too  late)  in  repeating  the  evi- 
dence :  you  have  heard  ihe  evidence  particu« . 
larly,  and  his  answer.     He  doth  in  part  make 
tlie  same  answer  with  his  fellows,  which  waf, 
that  it  is  his  trade.    It  is  true,  no  doubt  but 
he  ought  to  maintain  his  wife  and  children  by 
his  lawful  calling ;  but  if  a  thief  should  tell  yoil 
that  he  maintained  his  wife  by  stealing,  is  that- 
lawful  ?  Printing^  books  lawfully,  no  man  will 
call  him  fo  account  for  it ;  but  if  he  prims  that 
which  is  abusive  to  his  king  and  bis  govern-*, 
ment,  that  is  no  part  of  his  trade,  and  bia  trade 
will  not  bear  him  out  in  it ;  he  is  charged  for 
printing  and  publishing  of  these  scandalout 
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books,  that  he  did  it  knowingly^  maliciously, 
falsely,  factiously,  and  seditiously.  I  told  you, 
that  althouj;h  all  these  things  be  not  proved, 
yet  if  he  did  it,  the  law  calls  it  malice,  faotion, 
and  sedition.  Consider  the  circumstances, 
you  see  it  is  done  in  the  dark ;  the  sheets  deli- 
verecL  at  his  house,  and  discourse  about  delivery 
of  them  ;  he  would  not  deliver  them  unless 
.Brewster  and  Calvert  were  agreed.  I  leave 
the  evidence  to  you  in  this  case  :  pregnant, 
strong,  undeniable  circumstances  are  good  evi- 
dence. Though  a  man  doth  not  come  and  tell 
you  he  declared  to  him  he  knew  what  was  con- 
tained in  this  book,  yet  if  there  be  sufficient 
evidence  to  satisfy  you  in  your  consciences, 
that  he  knew  what  was  in  it,  and  was  priiry  to 
Che  printing  and  publishing  of  it ;  there  is. 
enough  for  you  to  find  the  indictment.  You 
are  to  weigh  circumstances  as  well  as  pregnant 
full  proof,  in  cases  of  this  nature. 

CUrk.  Set  Nathan  Brooks  to  the  bar.  You 
of  the  jury,  you  shall  understand  that  he  stands 
indicted,  &c.  [Reads  the  Indictment.] 

Mr.  North  afterwards  opened  the  indict- 
ment. 

Seijeant  Morton.  This  man,  we  shall  only 
prove  hii^  guilty  of  stitching  and  dispersing  the 
said  books. 

T%reiher  sworn. 

3%r»W.  This  man  I  have  not  seen  these 
three  years. 

Serf,  Morton,  Did  he  set  you  to  work  in 
stitching  those  books  ? 

Thres/ier,  Hebrouaht  none  to  me,  that  I  can 
remember :  But  by  Mr.  Brewster's  order  I  de- 
livered about  two  hundred,  or  th^eabouts,  a<id 
carried  them  to  his  house  in  St.  Martin's, 
and  he  took  ttiera  at  the  stair-foot,  and  paid  me 
for  stitching  of  them  m  blue  paper. 

Serj.  Morton,  Who  furnished  you  with  blue 
paper? 

Thresher,  I  went  by  Mr.  Brewster's  order 
to  a  stationer  in  Bread  street,  and  received 
some. 

Brooks.  1  desire  to  know  whether  in  those 
books  he  said  he  delivered  me,  there  were  those 
passages  in  the  indictment  i 

Thresher.  I  know  not:  They  were  The 
Speeches  and  Prayers  that  I  delivered  you. 

Brooks.     How  did  you  deliver  them  to  me? 

Thresher.  They  were  stitched  ;  and  I  tied 
them  up  with  a  piece  of  packthread  and  carried 
them  to  him :  He  received  them  himself,  and 
came  afterwards  to  an  alehouse,  and  gave  me  a 
flagon  of  beer.  He  knew  not  what  they  were, 
^  for  some  being  imperfect,  he  said  Mr  Brewster 
*  must  make  them  good :  And  Mr.  Brewster  gave 
order,  if  he  came  for  them,  they  should  be  de- 
livered him. 

.     Brooks.  Did  you  know  there  were  those  pas- 
nges  in  them  ? — Thresher.    No,  not  I. 
Brooks.    I  knew  only  the  title  of  it. 
Ld.  Ch.  Just.   Hgde.    Let  there  be  what 
there  will  in  it,  if  you  knew  the  title  look  you 
to  it.    Have  you  any  tliinjg  else  to  aik  f 
Brooks,    lN»y  my  LordT 


Henr^  Mortlock  sworn. 

Seij.  Morton.    Mr.  Mortlock,  bow  many  of 
those  books  did  yuu  receive  of  this  Nathan 
Brooks? — Mortlock.    About  forty  or  fifty. 

Scrj.  Morton.  What  talk  had  you  about  re- 
ceiving them? 

Alortlock.  I  do  not  remember  any  discourse. 

Serj.  Morton.  Where  did  you  receive  them  ? 

Mortlock.  I  am  not  certain  whether  in  my 
shop  or  no. 

Ld.  Ch.  Just.  Hyde.    Were  they  open  ? 

Mortlock.    They  were  tied  up. 

Ld.  Ch.  Just.  Hyde,  Did  you  speak  for 
them? 

Mortlock,  J  cannot  tell ;  he  brought  tfaeia 
to  me. 

Ld.  Ch.  Just.  Hyde.  How  came  he  to  bring 
them  to  vou? 

Mortiock.  May  be  I  might  speak  for  tbem  ; 
I  paid  him  for  them. 

Ld.  Ch.  Just.  Hyde,  You  and  he  knew  what 
book  it  was? 

Mortlock.    I  think  we  did. 

Ld.  Cb.  Just.  Hyde,  Did  you  not  open 
theiR  ?  They  might  have  been  The  Devil  of  Ed* 
monton,  fior  ought  you  knew.  Did  you  open 
them  afterward  ?  And  did  they  appear  to  h% 
this  book  ? — Mortlock.    Yes. 

Mr.  L' Estrange  sworn. 

Mr.  V Estrange.  I  came  to  the  house 
of  Nathan  Brooks  about  October  last,  and 
knocking  at  the  door,  they  made  a  difficulty  to 
let  me  in:  At  last  seeing  not  how  to  avoid  it^ 
Brooks  opened  the  d*ior:  I  asked  him  what  he 
was  ?  He  told  roe  he  was  the  master  of  the 
house.  By  and  by  comes  one  that  lodged  in 
.  the  house,  and  throws  down  this  book  [shew- 
ing the  book]  iu  the  kitchen,  with  this  expres- 
sion, I'll  not  be  hang'd  (says  he)  for  never  a 
rogue  of  you  all^:  Do  you  hideyour  books  in 
my  chamber  ?  This  book  had  The  Speeches  in 
it,  with  other  schismatical  treatises^  AfteVthis 
I  searched  the  next  house ;  and  there  I  found 
more  difficulty  to  get  in.  But  after  a  long  stay, 
I  saw  the  second  floor  in  a  blaze ;  and  tlien 
with  a  smith's  sledge '  I  endeavoured  to  force 
the  door.  At  length  the  fire  was  put  out,  and 
one  comes  down  and  opens  the  door.  I  went 
in,  and  up  stairs,  where  I  found  about  two  hun- 
dred of  the  Prelatick  Preachers,  and  certain 
Notes  of  Nathan  Brooks,  wherein  he  mentions 
the  delivery  of  several  of  these  Speeches,  and 
other  seditious  pamphlets.  There  is  one  par- 
ticular wherein  he  records,  that  Thomas  Brew- 
ster did  in  the  presence  of  captain  Hanson  un- 
dertake to  bear  his  charges  o(  imprisonment ; 
this.  Nathan  Brooks  having  been  formerly  im- 
prisoned for  a  crime,  wherein  Brewster  was  to 
bear  liiro  out. 

L.  C.  J.  JET^de.  What  was  it  that  burnt  above  ? 

Mr.  L* Estrange.     My  Lord,  they  had  burnt   ' 
I  suppose,  some  of  the  Prelatick  Preachers  (n 
desperate  book) :  I  fouud  one  bundle  untied, 
and  I  suppose  (as  the  man  told  me  after)  that 
it  was  a  part  of  that  which  was  burnt. 
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L. C.J.  By^  YovMjT tUs  vMin ibe  oAci 
CO  Bvookas  What  had  Bra»ki  t»  do 
tker*  ?  JIad  be  oonveved  these  books  thkber  ? 

Mr.  L*EttrmnMe.  Tbe  owner  of  the  houae 
said  he  knew  aothiog  of  cbem  s  But  a  man  and 
his  wife,  k>dging  in  che  cbaaber  where  tbe  fire 
was,  eaid.  That  Nathao  Brooks  had  delircred 
with  his  own  hnads  to  them  those  parcel  of 
books  that  were  there  ibund. 

L.  C.  J.  Hjftk,  Yott  hear  what  be  says,  That 
eae  of  your  guests  came  down,  said, '  He  would 
'  not  be  baniied  for  ne'er  a  rogue  of  joa  aU ;' 
throwt  down  tlie  book 

Broods.  What  is  that  to  roe,  if  a  man  have  a 
book  ia  bis  house,  and  throws  it  down,  and  say 
so,  doch  that  coneem  me  ?  He  did  not  bring  it 
oat  of  mj  chamber. 

One  Mercer  sworn. 

Mercer,  My  k>rd  [having  tbe  Book  in  his 
']  this  is  the  book  that  I  did  find  in  a  room, 


broof^ht  up  by  Nathan  Brooks ;  and  I  brought 
it  down :  I  bad  it  in  a  room  wfaer^  two  boys 
and  aiy  sisiter  lay.  He  came  first  and  knocked 
at  our  oharober-door :  Said  I,  Who  is  there  ? 
Says  be,  a  friend.  Who  are  yoa  ?  Brooks,  yoor 
landlordy  sars  he:  Pray  open  the  door,  and 
lay  up  this  book  for  me.  No,  said  I,  if  you 
were  ny  father  or  brother,  I  wilt  not  receive  it; 
I  will  not  meddle  or  mdie  with  you.  After  I 
bad  denied  tbe  book,  he  slings  it  into  the  next 


L.  C.  J.  Hgde.  How  came  you  by  the  book  ? 

Mercer.  Alter  Mr.  L'£atrange  had  enquired 
for  books^  1  knew  nothing ;  but  my  wife 
called  to  my  sister,  and  asked  her  if  she  beard 
Mr.  Brooks  in  the  room  f  She  said,  Yes,  and 
be  had  left  a  book  with  hen  Having  notice,  I 
vent  op  stairs,  took  the  book,  and  brought  it 
down  presently. 

Brpukt,  Is  that  the  b<Kik,  the  very  individual 
book«  that  I  brou|(ht  np  there  ? 

U  C.  J.  Hyde.  He  swears  this,  That  you 
knocked,  and  prayed  him  to  take  in  a  book; 
be  refused  it:  You  went  up  to  the  next  cham- 
ber, and  there  yon  left  it.  And  his  wife  asking 
aHerwarda  if  you  bad  been  there,  his  sister  said. 
Yes,  you  had  left  a  book.  He  brought  it  down ; 
and  this  appears  to  be  the  very  individual  book, 
■Bihing  onn  he  more  dear. 

Mercer's  Wife  sworn. 

That  flBoming  they  knocked  at  Brodcs's 
door,  we  were  a-bed ;  I  beard  a  noise  of  thieves. 
Upoo  that,  i  bang  awake,  and  my  husband 
asleep,  I  awaked  him,  and  desired  him  to  go 
to  the  window.  He  asked  who  was  there?  -fine 
said  to  hifliy  rise,  and  open  the  door.  Said  my 
bmbaod,  I  am  but  a  lodger;  let  my  landlord 
open  it,  if  be  will.  Who  n  your  landlord  i  Mr. 
Brooks.  That  is  the  man  I  look  for,  says  the 
other.  So  with  that,  after  some  time,  Mr. 
Brooks  went  down,  and  opened  the  door.  Mr. 
L'Estrange  coming  op  to  my  husband,  says  he, 
are  you  sure  there  is  nothing  in  your  rooms  ? 
There  is  nothing,  said  he.  When  my  husband 
went  down,  I  called  to  my  sister :  Said  T,  do 
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vou  bMr  Mr,  Bcooki  there/  Yes,  said  d)e,  he 
has  left  a  book  hcr^.  Sakl  I,  do  you  knoir 
what  is  in  it  ?  It  may  bring  ut  all  into  trouble. 
And  tQV  busbaad  having  confidently  denietl  any 
stt^h  tniog,  feariiig  he  might  be  troubled,  I 
called  .him  up,  and  told  him  of  it.  Said  qoy . 
hosbMid,  I.  ^Ui  call  up  the  gentleman,  and  give 
it  l|im.  No,  said  I,  go  take  tbe  book,  and  carry 
it  him. 

Mercer*s  Sister  sworn. 

Mercer,  It  is  very  true  that  that  is  the  very 
book  I  received  from  Mr.  Brooks. 

L.  C.J.  Hjfde.  Now  the  ifidividual  book  i» 
brought  to  licht. 

Btooki.  What  was  tbe  title  of  it } 

Mercer,  1  know  not;  but  there  was  The 
Speeches  of  tlie  ten  men  that  were  executed. 

Broeki,  Did  you  see  tbe  book,  that  very 
book?    Mercer.  Yes. 

One  Mr.  Merridah  sworn. 

MerridaU,  My  lord,  this  very  book  did 
Mercer  bring  down,  told  us.  He  wonld  be 
han£ed  for  never  a  rogue  of  them  all :  Pid  l»e 
thiiHL  to  lay  bis  books  at  my  door?  I  know  this 
is  the  very  book  :  I  took  aotice  of  the  picture 
of  sir  Henry  Vane  iti  it ;  and  be  there  owned  it. 

Afefcer.  I  can  tell  thai  he  owned  it,  ao4 
said  that  it  was  brought  to  him  to  be  bound. 

L.C.  J.  Hyde,  Here  are  200  of  these  books 
delivered  to  you  to  sell :  Fifty  you  delivered  to 
another.  When  Mr.  L'Estrnnge  comes  to 
search,  you  open  not  your  doors :  When  you 
see  you  could  not  stay  longer,  you  run  up  to  d^ 
liver  it  to  Mercer,  your  guest :  He  would  not 
receive  it;  you  delivered  it  to  his  sister:  She 
keeps  it  in  her  haatls.  When  ber  husband  Imd 
denied  books  to  be  there»  and  his  wifi^  under* 
standing  afterwards  you  had  left  it,  she  waa 
afiraid  of  her  busbaod  for  denying  it,  calls .  him, 
and  gives  him  tbe  book;  and  then  be  snid.  He 
would  be  hanged  for  never  a  rogue,  of  you  all : 
throws  down  the  book  :  And  that  was  the  very 
book  she  received  from  you  s  and  yourself  did 
own  it,  and  colifiesa  it. 

Broeke,  As  for  Mr.  L'Eetrange,  it  is  not  so  ; 
he  says,  when  fir^t  he  knocked  at  the  door,  I 
did  not  bear  him:  Afterwards  I  culled  cut, 
who  is  there?  said  one,  Which  is  Mr.  Brooks? 
said  I,  here.  I  told  thcta,  if  they  wonld  be  ciiril^ 
I  would  open  the  door,  gi^e  me  but  leave  to  put 
en  my  biecches.  I. went  and  opened  it.  He 
doth  not  sfwear  positively  they  are  my  hooka. 
My  lord,  this  Mercer  was  a  lodger  in  my 
house ;  I  have  often  desired  him  to  pay  his  rent, 
and  ainoel  have  been  taken,  I  have  sent  seve- 
ral .  noessengers :  I  told  him  (  would  seize  his 
goods,  and  thereupon  he  speaks  against  me 
maliciously.  I  desire  you  to  consider,  I  being 
only  a- woriaiian,how  can  I  be  guilty  of  86di< 
tion  and  scandak>us  things?  I  never  printed 
any  thing,  I  am  only  a  bookbinder,  that  is  my 
trade ;  I  hope  you  will  consider,  that  I  am  only 
a  bare  workman.  Mv  lord,  I  desire  when  they 
go  out,  that  somebody  may  staod  at  the  door^ 
that  nobody  may  go  in  to  the  jury. 

20 
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L.  C  J.  H^de.  We  will  take  care  of  that : 
Have  yeu  any  more  to  say  f 

Brookt,    No,  my  lord. 

L.  C.  J.  Hvde.  You  of  the  Jury,  yoo  have 
beard  8<i  much  of  the  other  indictmeats  of  the 
same  nature,  I  need  not  say  much  to  this.  That 
which  he  speaks  touching  bis  trade,  I  must  re- 
peat the  same  as  before ;  he  is  not  questioned 
for  using,  but  abusing  of  his  trade ;  for  publish- 
ing and  dispersing  seditious  and  scandalous 
books,  printing  and  publishing,  but  the  evidence 
is  only  for  publishing.  If  you  be  satisfied  tliat 
he  published  it,  that's  the  crime;  printing  alone 
is  not  enough,  for  if  a  man  print  a  book  to 
make  a  fire  on,  that's  no  offence,  it  is  the  pub- 
lishing of  it  which  is  the  crime.  You  nave 
beard  the  evidence,  how  far  forth  it  fs  proved, 
two  hundred  delivered  to  him,  fifty  by  him  de- 
livered to  another:  This  book  you  see  his  own 
conscience  tells  him  what  it  was;  when  Mr. 
L'Estranf^e  came  he  would  have  slipt  it  into  his 
guest's  chamber ;  he  refused  it :  Then  he 
carries  it  to  another.  Lay  your  evidence  to- 
gether \  if  you  find  him  guilty  of  the  publish- 
ing,  it  is  enough. 

Juty,  We  desire  to  know  upon  what  sta- 
tute law  this  indictment  is  grounded  ? 

L.  C.  J.  Hyde.  Upon  none;  but  it  is  an 
offence  at  common  law,  I  told  you  so  at  first. 

[The  Jury  went  forth,  and  after  near  an 
hour's  consultation,  returned  to  the  Court  and 
took  their  places.] 

Clerk,    Are  you  agreed  of  your  verdict? 

Jury.    Yes. 

Cl^k.    Who  shall  say  for  you? 

Jury,    Thu  foreman. 

Clerk,  Set  up  the  prisoners  at  the  bar:  How 
say  you,  is  Tho.  Brewster  Guilty  of  the  of- 
fence whereof  he  stands  indicted,  for  printing 
the  seditious  book  called  '  The  Speeches,  &c.' 
or  Not  Guilty  ? 

Foreman,  Guilty  of  selling  and  uttering  the 
said  books.  » 

Clerk.  What  say  you,  is  be  Guilty  of  the 
offence  of  printing  and  publishing  the  book 
called  <  The  Phoenix,  &c.'  or  Not  Guilty? 

Foreman.     Guilty  of  poblishingit. 

Clerk,  How  say  ^ou,  is  Simon  Dover  Guilty 
of  the  offence  for  pnoting  and  publishing  *  The 
Speeches,  &c.'  or  Not  Guilty  ? 

Foreman.    Guilty. 

Clerk.  How  say  you,  is  Nathan,  Brooks 
Guilty  of  the  offence  for  printing  and  selling 
the  said  book? 

Ihreman.    Guilty  of  selling  it. 

Clerk,  Hearken  to  ypur  verdicts  aa  the 
Court  hath  recorded  them :  You  say,  that^  &c. 
mod  io  you  say  all? 

Jury.    Yes.  ' 

Air.  North,  My  lord-,  we  humbly  pray 
iCDteace^i^inst  the  prisoners* 


L,  C.  J.  Hyde,  Yon  three, Thomas  Brewster^ 
Simon  Dover  and  Nathan  Brooks ;  you  hare 
been  severally  indicted  for  a  heinous  and  great 
ofience :  Brewster,  you  have  been  indicted  for 
two  several  books,  as  full  of  villainy,  and  slan- 
der, and  reproach  to  the  king  and  government, 
as  possibly  can  be:   And   I  will  tell  yon  all 
three,  it  is  the  king's  great  mercy  you  have  not 
been  indicted  capitally;  for  every  one  of  those  are 
books  filled  with  treason,  and  you  for  publishing 
of  them,  by  strictness  of  law,  have  forfeited 
your  lives  and  all  to  the  king  :    It  is  his  cle- 
mency towards  yoo.     You  may  see  the  kioe^m 
purposes ;  he  desires  to  reform,  not  to  ruin  bia 
subjects.    The  press  is  grown  so  common,  and 
men  take  the  boldness  to  print  whatever  ia 
brought  to  them,  let  it  concern  whom  it  will ; 
it  is  high  time  examples  be  made.    I  must  let 
you   aiwl  all  men  know,  by  the  course  of  the 
common  law,  before   this  new  act  was  made, 
for  a  printer,  or  an^  other,  under  the  pretence" 
of  printing,  to   publish  that  which  is  a  re* 
proach  to  the  king,  to  the  state,  to  his  govern** 
ment,  to  the  church,  nay  to  a  particular  persoa, 
it  is  portibhable  as  a  misdemeanour.     He  must 
not  say,  He  knew  not  what  was  in  it ;  that  is 
no  answer  in  law*    I  speak  this,  because  I 
would  have  men  avoid  this  for  time  to  come> 
and  not  think  to  shelter  themselves  under  such 
a  pretence.    I  will  not  spend  time  in  discours- 
ing of  the  nature  of  the  offence,  it  bath  been 
declared  already;   it  is  so  high,  that  truly  the> 
highest  punishment  that  by  law  may  be  justly 
inflicted,  is  due  to  you.    But,  Thomas  Brewster^ 
your  ofience  is  double:  Therefore  the  judgment 
of  the  Court  is, 

'  That  you  shall  pay  to  the  king,  for  these 
'  offences  committed,  an  hundred  marks :  And- 
'  for  you  (the  other  two),  Simon  Dover  and 

*  Nathan  Brooks,  you  shsU  pay  either  of  you  a 
'  fine. of  forty  marks  to  the  King. 

'You  shall  each  of  yon  severally  stand  apon 
'  the  pillory  from  eleven  to  one  of  the  clock  in 
'  one  place  at  the  Exchange,  and  another  day 
'  (the  same  space  of  time)  in  Smithfield  ;  and 

*  you  shall  have  a  paper  set  over  your  hats,  de« 
'  clariag  your  ofience.  For  printing  and  publish^ 

<  ing    scandalous,    treasonable,    and    factious 

<  books  against  the  king  and  state. 

'  You  shall  be  committed  till  the  next  gaol» 

*  delivery  without  bail ;  .  and  then  you   shall 

*  make  an  open  confession  and  acknowledge- 
^  ment  of  your  offences  in  such  words  as  shall 
^  be  dinected  you. 

*  And  afterwards  you  shall  remain  prisoners 
'  during  the  king's  pleasure :  And  when  yon 
'  are  discharged,  you  shall  pot  in  good  security 

<  by  recognizance,  yourselves  400/.  arpiece,  and 
'  two  securities  each  of  you  of  fiOO/.  a-piece, 
^  not  to  print  or  publish  any  books,  but  such  aa 
'  shall  be  allowed  of.   And  this  is  the  judgment 

*  ef  the  Court.' 
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217.  The  Trial  of  Colonel  James  Turner,  John  Turner,  Wil- 
liam Turner,  Mary  Turner,  and  Ely  Turner,  at  the* 
Old  Bailey,  for  Felony  and  Burglary :  15  Charles  II.  a.  d/ 
1664. 


James  Tnroer  the  titalar  Colonel,  William 
Turner,  Mary  Tarner,  and  £lj  Turner^  were 
brought  to  the  bar. 

Clerk  of  the  Peace.  James  Turner,  hold  op 
thj  band :  which  he  did.  John  Turner  hold  up 
tbj  band. 

Col.  Turner,  He  is  not  here,  bat  be  is  hard 
by,  and  I  will  send  for  him.  My  Lord,  it  has 
been  reported  be  was  fled ;  it  was  a  mistake, 
he  is  in  Fleet-street,  where  he  has  been  ever 
since  this  business. 

[And  thereupon  be  sent  one  for  liiai,and  then 
the  court  proceeded  to  some  other  business. 
About  half  an  hour  after,  the  said  John  came 
iato  the  court,  and  was  set  among  the  other  pri- 
soners at  the  bar.] 

CL  of  the  Peace,  James  Turner,  hold  up 
th}f  hand ;  John  Tarner,  hold  up  thy  hand ; 
William  Turner,  bold  up  thy  band  ;  Mary  Tur- 
ner^bold  up  thy  hand  ;  Ely  Turner,  Imld  up 
iby  band :  Which  they  all  did,  and  then  the  said 
derk  read  the  indictment;  which  was  as  fol- 
Ifiwetb : 

The  Indictment. 

*  You  stand  indicted  in  London  by  the  names 
of  James  Turner  late  of  ^hdon  gentleman, 
John  Turner  late  of  Lomimi  labourer,  Wil- 
liam Turner  late  of  London  labourer,  Mary 
Tomer  late  of  London  spinster,  (otherwise 
Mary  Turner  tiie  wife  of  the  said  James  Tur- 
ner) and  Ely  Turner  late  of  London  labourer; 
for  that  you  the  said  James  Turner,  John  Tur* 
ner,  and  William  Turner,  the  7th  day  of  Ja- 
nuary, in  the  15tb  year  of  the  reigo  of  our  so- 
▼ere^  lord  Charles  the  2nd,  by  the  grace  of 
God,  of  England,  Scotland,  France  aud  Ire- 
land, king,  defender  of  the  faith,  about  ten  of 
the  clock  in  the  niglit-  time  of  the  same  day 
with  ibrce  and  arms,  &c.  at  Lopdou,  that  is  to 
say,  in  the  parish  of  St.  DjonisBnck-church,in 
the  ward  of  Lime-street,  London,  aforesaid, 
io  the  dwelling  house  of  one  Francis  Tryon 
merchant,  t^re  feloniously  and  burglarly  you 
did  break  and  enter;  and  on  him  the  said 
Francis  Tryon,  again»t  the  peace  of  God,  and 
of  our  said  sovereign  lord  the  king,  in  his 
dweUing house  aforesaid^  then  and  there  being 
and  restiog,feloniously  and  bni^arly  did  make 
an  assault,  and  him  the  said  Franpis  Tryon  in 
corporal  fear  of  bis  life  feloniously  and  burg- 
larly vou  did  put;  and  one  pendent  pearl  set 
in  gold,  aud  a  precious  stone  tixed  thereto,  of 
the  value  of  XbOL  Two  pendent  pearls  with 
half  moon,  seven  disuQQonds,  and  eight  rubies 
fixed  to  every  of  them,  of  the  value  of  80/. 
One  topaz  and  pendent  pearl  at  the  bottom 
thereof  of  the  vajue  of  20/.    One  emerald 


'jewel  and  five  diamonds,  of  the  value  of  ISOl. 
'  One  gold  ring  and  diamonds  set  therein,  of 
'  the  value  of  30/.    One  other  gold  ring  and 
'  nine  diamonds  fixed  in  the  same  ring,  called ' 
'  an  agar  ring,  oi  the  value  of  5/.    One  Jewel, ' 
*  and  tbu-ty  seven  diamonds,  of  the  value  of  SO/,- 
'  One  gold  chain  of  the  value  of  30/.    One* 
'gold  ring  and   nine  diamonds    set   tlierein,' 
'of  the  value  of  6/.    Another  gold  ring  and  a 
'jacinth  stone-fastened  therein,  and  two  dia*' 
'  monds  set  in  either  of  them,  of  tlie  value  of  3f.  * 
'  One  other  gold  ring  of  the  value  of  %Qt,    One 
'  necklace  of  pearl,  of  the  value  of  500/.    One- 
'  knot  of  diamonds  and  pendent  pearls  fastened 
'  thereto,  of  the  value  of  300/.    One  sprig  and 
'  three  blue  saphires,  nine  pendent  pearls^  anct 
<  56  diamonds  fastened  thereto,  of  the  value  of 
'  300/.    One  gold  ring  and  thirteen  diamonds 
'  set  therein,  of  the  v^oe  of  50/.    One  other 
'  gold  ring  and  diamonds  set  therein,  of  the  - 
'  value  of  50/.    One.  knot  and  75  diamonds  set 
'  therein  of  the  value  of  100/.    One  necklace  of 
'  pearls,  containing  172  pearls,  of  the  value  of 
*■  11/.  10s.  One  necklace  of  pearl,  containing  276 
'  pearls,  of  the  valoeof  18/.  10#.   One  jewel  and . 
'  46  diamonds  set  therein,  of  the  value  ,of  300/. 
'  One  jewel  and  53  diamonds  set  therein,  of  the 
'  value  of  300/.  One  gold  ring,  and  one  diamond 
'set  therein,,  of  the  value  of  50/.    One  locket* 
'and  36  diamonds  settherein,  of  the  value  of 
'  70/.    Two  lockets  and  one  ruby,  and  80  dia-  ^ 
'  monds  set  in  either  of  them,  of  the  value  of 
'60/.    One  pendant  pearl  set  in  gold  and  four' 
'  diamonds  set  therein,  of  the  value  of  40/.  One 
'  other  gold  ring,  and  with  one  diamond,  of  the 
'  value  of  35/.    Six  bracelets  set  with  precious 
'  stones  of.  the  value  of 30/.    One  blue  saphire, 
'  24  diamonds,  of  the  value  of  40/.    One  locket 
'  and  nine  yellow  diamonds  set  in  gold,  of  the 
'  value  of  20/.    One  locket  and  eight  diamonds 
'  set  therein,  of  the  value  of  8/.  One  jewel  and 
'  twelve  diamonds  set  therein,  of  tbe  value 
'  of.  15/4   One  gold  ring  and  diamond  of  the  va- 
'  lue  of  5/.    One  jewel  and  saphire,  ruby  and  ' 
*  emerald  adjacent,  and  fonr  opbirs  set  therein 
'  ef  the  value  of  12/.    Twelve  ocotch  pearls,  of 
Mhe  value  of  3/.    Sixty-two  pearls,  of  the  va« 
Moeofl?/;    One  oriential  amethi9t,six  dia- 
'  monds  set  therein,  of  the  value  of  20/.    Two  - 

<  other  gold  rings,  nine  diamonds  in  either  of  • 
'  them,  of  tbe  value  of  15/.    One  other  gold 

'  ring  and  13  diamonds  set  therein,  of  the  va- ' 
'lue  of  8/.    One  jewel  and  ten  diamonds,  and 

<  seven  emeralds,  of  the  value  of  15/.  Sixteen 
'  gold  rings,  end  seven  diamonds  in  every  of 
'  them,  of thejalue  of  754/.  One  bracelet  and 
'  13  great  rabies  set  therein  of  the  value  of  100/. 
'  Six  22<.  pieces  of  gold,£veotber  pieces  of  gold 
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<  called  5«.  6d.  a  piece  ;  three  other  pieces  of  | 

<  gold  of  2«  9d.  a  piece;  another  piece  of  gold 

<  of  301.  twii  other  jpiepesofgoM  of  5t,  a  pi^et ; 

<  four  1  Is.  pieces  of  gold  ;  tive  pieces  of  rVenCh 

*  ^Id  ai  16<.  filf.  a  piece,  snd  lOSSi.  in  moae^^ 

*  (particularly  named  in  the   paid  Indictment) 
<*of  the  goods  and  chattels  of  the'  said  Francis 

*  Tryon,  then  and  there  being  found,  then  and 
^  there  feloniously  and  burglarly  you  did  steal, 

<  taie  and  cavry  a^iay.     And  Uini  yon  the  nid 

<  Mary  Turner  aud  Ely  Turner  knowing  the 
*MkvA  John  TiiriMr  the  felosy  asd  bniglaiy 

*  aforesaid  lu  have  coaiinitted ;  the  laid  John 

*  Turner  atterwards,  thai  is  to  say,  the  8tb  day  of 

*  January  in  the  15th  year  albresaid,  at  Loudon 

<  aforesaid,  that  it  to  say,  in  the  parish  of  St. 

<  Andrew  Undersbaft,  in  the  ward  of  Aldgate, 
'  feloniously  did  receive,  comfort  and  maintain 

*  against  the  peace  of  oar  said  sovefeign  lord 
'  the  king,  his  crown  and  dignity.' 

Hew  saveat  thoe,  James  Turner,  art  then 
Cruitty  of  the  fiekwy  and  hurglary  whereof 
thou  staadest  indieted,  or  Not  Guilty  f 

Coi.  TumAr.  Jtfy  lord,  end  the  liononraUe 
taench,  1  shall  no  way  be  refraclory,  nor  do 
any  thing  that  doth  not  beoome  a  genticman; 
Iwt  I  httmbly  beseecb  yoar  honoora  that  jrou 
will  stand- my  fnead,  that  I  may  havejattice, 
and  >our  honours  opinion*—*- 

Lord  Hydt,  (Chief  Jastioe  of  the  Kio^ 
Bench),  i  on  are  to  plead  now  to  yoar  la- 
dictment- 

Col.  IWaer.  I4o.not  Mfiisait;  my  lord 
I  beg  your  honour  iftiieftr  me  ^  word*-«-* 

Lord  ffyda.  Plead. <o  ihe  iadictmeat  aad 
4hcu  say  what  you  wiU ;  untiil  that  be  daae, 
all  yon  can  9mf  will  signify  little  \  we  ajpe  te 
deceive  yoar  answer  to  year  pleafii«t,afcerwafdt 
say  what  yoa  will ;  you  most  aoar  say  Guilty  or 
Not  Guilty. 

'iWracr.  I  shall  aat. refute  to  alead,  but  i 
beg  my  own  goods  amy  bf  rcatorta  to  me ;  my 
houee,  my  lord,  is  locked  up,  and  children 
turned  out  of  doom,  aad  I  have  nothing  to  tup- 
port  08*  ^ 

Lord  ^de^  Are  you  Gushy  or  Not  Goiky } 
\yoa  shiUl  have  right  doae  you. 

JWraiy.  I  will  take  your  honours  word  for 
;it ;  I  am  Not  Guilty. 

CUrk.    HowwiUyoubetiied? 

Turner,    By  God  aod  the  country. 

CMb.  How  sayett  thou,  John  Turner,  art 
(thou  Gaihy  of , the  felony  and  burglary  whereof 
thou  ttandest  iadioted,  or  Not  Guilty }  f  And 
to  W.  Tipner,  and  likewise  Mary,  and  Ely 
Turner,  at  accettariet,  being  demanded  the 
Jike  4|ueatiaa8,  severally  pleaded  Not  Guilty 
and  put  themselves  on  God  and  the  country  to 
lieiried.l 

Lord  ayie.  Now,  Mr.  Turner,  let  at  know 
mbo  hat  seiced  any  tiling  of  yoftrs. 

Turner,  The  sberifT,^  Sir  Rd.  Fbrd  and  Sir 
Bid.  Rives,  and  ihey  are  in  poteeitioo  of  my 
Jioase ;  I  have  none  but  a  child  of  7  and  9  at 
jbease,  aad  not  a  shirt  to  command.  It  is  tree 
ithe  theriff,  m  Rd.  FonI,  wat  M  oivil  ^ftteiday 

•MO'^0 


Sir  ild.  Ftftd,    I  thajl  give  your  lordthip  aa 
account  of  this  :    I  suppose,  my  lord,  we  fiaye 
done  nothing    but  what  was    cus^miary;    a 
seizure  we  have  made  now,  but  afler  we  had 
heard  thi»  gentleman  was  committed  ibr  felony 
9nd  burglary,  and  that  none  but  cdiildren  were 
iu  the  house,  nny  lord,  we  thought  it  our  duty 
both  for  his  good,  to  secure  hit  estate,  if  ac« 
quitted,  and  so  for  the  king,  if  convicted,  that 
so  the  bame  might  not  he  imbcnled  ;   and 
thereupon  caused  an  inventory  to  be  takes 
thereof :  but,  my  lord,  we  ditpottetbed  none  > 
it  it  true,  we  have  left  a  servant  or  two,  for 
whom  we  are  and  must  be  responsible ;  what- 
ever they  would  dispose  or  had  occasion  for, 
I  hey  had  it  without  coutroditiion.    We  offered 
him,  that  if  he  had  any  friend  of  his  own  thot 
would  undertake  ihem  to  be  fnrtlt-coming,  iit 
ease  be  werebonvici^  we  weald  leave  them  m 
possession  of  them  :  we  have  made  no  seizure  | 
what  we  have  done  is  according  to  custom  ;  if 
we  have  not  done  that  whidi  your  lordships 
approve  of,  we  beg  your  pardon. 

Lord  Hydlf.  We  are  to  look  to  that  wbicb 
is  according  to  law ;  the  goods  of  a  man  that » 
accused  of  felony  (he  is  bat  only  to  yet)  he 
forfeits  none  of  his  goods,  until  eonvict ;  more 
than  that,  he  it  to  live  upon  them  during  his 
trial ;  bnt  on  the  other  hand,  where  a  man  is 
accuted  of  felony,  and  indicted  ferif,  it  is  but 
pradcace»  and  agreeable  to  law,  to  take  care 
the  godls  be  not  imbezzled  ;  because,  if  a  con* 
viction  folbw,  they  are  forfeited  to  the  king  ;> 
therefore  the  sheriffs  have  done  but  what  they 
ought  to  do  :  they  are  not  taken  from  you, 
what  you  have  occasion  for,  either  for  money 
(or  goods  to  tarn  into  money)  for  your  prtteag 
supply,  until  your  trial  be  over,  God  fbrbid 
but  you  should  have  it ;  and  you  shall  have 
it  if  you  have  any  friend  tl>nt  will  .undertake 
the  goods  shall  be  fortheomiog  for  the  kingy 
in  case  you  be  convicted,  or  for  yoartw 
if  acquitted,  it  shall  be  done.  In  the  mean 
time  what  you  have  nceatioa  for  yourself,  wife 
or  ohildrco,  God  fbrbid  but  you  should  have  it: 
and  this  it  as  muob  at  hy  juetice  you  ought  to 
claim. 

Turner,  I  submit  to  your  honour,  and  I  beg 
of  your  hdnour,  and  (he  bench  to  be  of  counsel 
for  me  ;*  for,  though  the  world  lookt  on  me  as 
a  solicitor,  it  is  a  mittake,  my  lord,  it  is  not 
in  law,  I  am  a  stranger  to  it ;  it  has  been  only 
in  deaiingi  for  monies,  by  purchases  and  the 
like.  But,  my  lord,  I  am  informed  your 
lordtlitp  may  restore  me  these  joodt  without 
tecurity ;  if  the  law  directt  teounty  I  am  ready' 
to  give  it. 

L.  C.  J.  of  the  Common-Pleas.  (Mridmeann) 
For  that,  that  you  may  not  mistake  tbe  law^ 
it  is  very  trae,  the  wordt  of  the  statute  of  Rd. 
3.  tay,  A  man*s  goods  shall  not  be  seised  before 
indicted.  You  roust  uiiderttand  tlie  difference 
of  the  law,  that  hat  made  the  mistake;  it  w«t 

■ ■        !■■■     »  .1  111.  H      «    ■     .!»      .    !■■■.    ■..  I  ■       ■ 

*  See  a  Note  to  the  Case  of  Don  Paataleon 
Sa^  vol.  5.  p.  4441  ;  aod  ons  to  tbe  Caae  of 
Twyaaad oljien^  t^  Car.  8^  $ufr4^ 
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dMtt  good,  bat  not  now ;  then  «  mftn's  course 
WIS  CO  indict  tbem  and  process  against  tbem 
before  <9oiDmifted,  bot  now  it  is  altered;  for 
wiMO  it  remained  indifferent,  wfatether  Guilty  or 
Not  Guiltjt  he  was  to  be  maintained  out  of  bis 
fcxids  i  so  ought  you  and  your  family :  for  the 
town  being  answerable  for  tlie  goods  of  such  a 
felon,  tbot  ibey  might  not  be  amerced,  in  such 
eases  sufficient  sureties  were  given  :  the  statute 
of  Philip  and  Mary  gives  the  power  of  com- 
fflicment  by  justices  of  peace,  and  so  now  it  is 
quite  altemi ;  aad  though  they  cannot  seize 
the  goods,  yet  they  being  responsibie  for  them 
tbey  ought  to  have  good  security. 

&r  Rd.  Ford.  I  do  assure  your  lordships. 
Cbait  from  the  very  first  hour  we  put  our  people 
into  the  bouse,  none  of  his  family  there  then 
or  now  have  been  denied  any  thing  in  the 
bouse :  if  I  be  not  misinformed,  that  very 
oigbt  that  he  was  committed,  there  was  con- 
veyed out  of  his  house  for  his  use  and  his  occa- 
iions,  some  say  900/.  they  that  say  least,  say 
lOOi.  tbey  have  had  a  free  disposal  of  what  was 
in  tbe  bouse ;  and  then,  my  lord,  could  we  do 
less  than  whsit  we  have  done  ? 

Tamer.  I  would  have  made  a  short  busi- 
ness of  this,  I  tendered  security  of  5,000/.  to 
their  own  content,they  accepted  of  the  persons, 
but  one  standii^  by,  said.  By  no  means ;  and 
so  it  is  still  undone.  If  you  please,  I  have  se- 
curity now. 

Lord  Hyde,  There  need  not  much  ado  for 
security  ;  if  your  trial  were  not  to  be  presently, 
then  there  were  cause  for  you  to  insist  on  this ; 
but  now  there  is  but  one  night ;  if  you  want 
any  thing  for  this  night,  the  sheriffs  here  offer 
what  you  will,  to-morrow  wiU  determine  the 
question,  whether  these  goods  are  yours, 
or  no. 

TMtmer.  I  will  submit  to  the  Court,  I  will 
not  be  refractory  :  here  is  security,  if  you 
please  :  if  not,  I  am  content. 

Id.  Byde.  If  you  want  any  thing,  either 
money  or  clothes,  or  any  thing  else,  you  may 
have  them. 

TVmer.  My  Lord,  the  greatest  thing  will 
be  some  writings  and  papers  which  will  con- 
cern me  at  my  trial  to  dear  me  then.  . 

Ld,  Hi/de,  "Do  this ;  nominate  one  person, 
the  Sheriff  another  to  go  with  him,  and  what 
writings  yon  will  have  brought,  they  shall  take 
a  note  of  them,  and  bring  them  to  you. 

Tkmer,  I  have  divers  writings  of  gentle- 
mens  estates,  bonds  and  things  in  my  bands, 
and  the  papers  are  amongst  them ;  and  I  do 
beg  I  may,  with  the  keeper,  go  myself  now. 

Ld.  Hyde,  I  cannot,  nor  the  Court,  give 
yoo  leave  ;  you  stand  indicted  for  Felony  and 
Bun^ary. 

2\f  mer.    Let  my  sons  go,  my  Lord. 
Ld.  Hyde,    They  are  indicted  too,  and  are 
not  bailable  ;  if  Mr.  Sheriff  (who  is  answerable 
for  jou)  will  send  any  with  them,  he  may. 

Sir  it.  Ford.  I  shall  be  willing  to  serve 
you.  Gentlemen,  so  far  myself,  if  your  lord- 
ship will  spare  me  from  further  service  here, 
CO  ^  with  nich  person  as  be  shall  appoint. ' 


Ld.  Hyde.  We  leave  that  to  Mr.  SheifTs 
dvility :  vre  can  give  no  rule  for  it. 

Turner,  I  may  be  cut  off  of  my  lifb,  if  I 
want  my  papers. 

Ld.  Ch.  Just.  Bndgman.  Doth  your  lilb 
depend  upon  this  evidence  in  matter  of  fact  ? 

Turner,  My  Lord,  I  have  been  so  strangely 
handled  in  this  .business,  I  know  not  where  it 
depends. 

Sir  R,  Fotd,  If  he  will  say  in  what  trunk 
or  chest  they  are  in,  they  shall  be  broOght  to 
the  Court.  [Thereupon  Mr.  Turner  offered  to 
send  n  piHowtreer,  and  the  Sheriff  said  be  should 
have  the  wri  tings.] 

Ld.  Hyde,  Provide  yourself  for  to-morrow, 
Mr.  Turner,  we  will  then  go  on. 

Turner,  I  have  an  humble  reouest  td  yout 
^nours  and  honourable  bench:  I  would  beg 
an  order  to  bring  in  some  witnesses,  who  are 
Mr.  Tiyon's  friends  now,  though  mme  lately ; 
divers  would  come  in,  but  send  me  word  tbey 
dare  not,  except  they  are  summoned  by  an  or* 
derof  your  lordships. 

Ld,  Ch.  Ju9t,,  We  will  help  what  the  law 
will  do,  but  this  cannot  be  done ;  thote  that 
will  come  in  voluntarily,  may ;  the  law  yrili 
not  admit  us  to  summon  any  witnesses:  yod 
see  when  any  come  against  the  king  we  cannot 
put  them  to  their  oaths,  much  less  can  we  pre« 
cept  them  to  come. 

Turner,  Pray,  my  Lord,  let  some  of  the 
Sheriff's  officers  ^vish  them  to  come,  not  from 
the  Bench. 

Ld.  CA.  Jutt.  We  cannot  direct  any.  thing 
in  it. 

TVirner.  I  desire  the  party  himself  may  be 
here. 

Ld.  Ch.  Juit,    We  cannot  compel  him. 

Turner,  Then  I  have  no  witness  in  the 
world ;  this  is  a  sad  thing,  that  the  prosecutor, 
being  able,  will  not  come ;  I  hope  you  will  ad- 
vise him  to  come. 

Ld,  CM,  Just.  The  law  is  open,  the  same  to 
every  man,  yoo  shall  have  (hat  that  is  due  to 
any  man,  you  cannot  have  more,  and  less  you 
shall  not  have ;  if  he  be  bound  we  will  call  him. 

Turner.  What  if  be  will  forfeit  his  recog- 
nizance. 

Ld,  Ch.  Juit,  We  cannot  help  that,  but 
we  think  yon  need  not  fear  his  not  coming,  he 
intends  to  be  here. 

AikI  afterwards  the  prisoners  were  conveyed 
back  to  the  Gaol. 

16  January  in  the  Morning. 

The  Court  being  sst,  and  praclamatipn  made^ 
tbe  Jury  wascaHed,  vii.-^W.  Boohey,  Thomas 
Seawell,  W.  Alien,  John  Port,  Frafieis  Coletf^ 
Robert  Masters,  Tbomas  Hieksen,  John  Aii^ 
drews,  John  Jacob,  Dwvid  Bol)j(er)  Henrfr 
Hafrue,  Lewis  Tayte.  Who  se\'emily  wA* 
swerad  to  their  namei^ 

Chrk,  Set  up  James  Turner,  John  Turner, 
William  Turner,  Mary  Turner  and  £iy  Tur- 
ner ;  [Who  (with  some  felons)  were  accord* 
iugly  set  to  the  bar.|    You,  the  prisoners  tbiat 
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were  Ust -called  to  the  bar,  those  mco'  that 
you  shall  hear  called  and  personally  'appear, 
mast  pass  between  our  sorereign  lord  the  kins; 
knd  you  for  your  several  lives  and  deaths.  If 
you  or  any  of  you  will  challenge  them  or  any 
ef  them,  you  must  challengo  them  when  they 
come  to  the  book  to  be  sworn,  before  they 
be  sworn. 

Silence  commpjided  twice. 

Clerk.  William  Bookey,  look  upon  the  prl- 
,  soQer  ;  *  You  shall  well  and  truly  try,  and  true 
delirerauce  make  between  our  sovereign  lord 
the  kins  and  the  prisoners  at  the  bar,  whom 
you  shaD  have  in  cbarij^e  according  to  your  evi- 
dence.    So  help  you  God/ 

And  all  the  rest  were  sworn,  save  only  Lewis 
Tayte,  aeainst  whom  lie  excepted,  there  being 
some  litue  difference  at  present  between  them : 
but  my  Lord  Chief  Justices  told  him  he  neea 
noi  give  any  reason  for  it,  he  was  free  to  ex- 
cept any  without  cause.  Thereupon  Capt. 
Edward  Micoe  was  sworn  in  his  room.  Count 
these.  Crier. 

William  Bookey,  &c.  Twelve  good  men  and 
true,  stand  together  and  hear  your  evidence. 

Clerk.  Crier,  make  proclamation.  O  Yes ! 
If  any  man  can  info^  my  lords  the  king's 
justices,  the  king's  segeant,  or  the  king^  attor- 
ney, before  this  inquest  be  taken  between  our 
sovereign  lord  the  king  and  the  prisoners  at 
the  bar,  let  them  come  forth,  and  they  shall  be 
heard ;  for  now  the  prisoners  stand  at  the  bar 
upon  their  deliverance :  and  all  others  hound 
by  tecognizance  to  give  evidence  against  any 
the  *  prisoners  at  the  bar,  come  forth  and  give 
evidence,  or  else  you  will  forfeit  your  recog- 
nizances. 

Clerk.  Crier,  call  Francis  Tryon,  William 
Hill,  Fred.  Ixam,  John  Garret,  Jacob  Watcher, 
Eliz.  Fry,  Ann  Bjill,  John  Guerney,  Francis 
Millington,  John  Alsop,  Peter  Culley,  Ralph 
Tasker,  William  Daws,  John  Rouse,  Richard 
•Roberts,  Nath.  Clarke,  Robert  Cole,  Edward 
Cble. — ^They  all  came  into  the  Court. 

Clerk.  James  Turner,  hold  up  thy  hand. 
[And  so  the  rest.!  (Here  the  Indictment 
was  read  again.)  Upon  this  indictment  they 
have  been  arraigned,  and  thereunto  have  seve- 
rally pleaded  Not  Guilty,  and  for  their  trials 
have  put  themselves  upon  God  and  the  country, 
which  country  you  are.  Your  charge  is  to  en- 
quire whether  the  said  James,  John  and  Wil- 
liam Turner,  or  any  of  them,  be  gtiilty  of  this 
felony  and  burglary  in  manner  and  form  as 
they  stand  indicted,  or  Not  Guilty :  and  whe- 
ther the  said  Mary  Turner  and  Ely  Turner  are 
fuilty  of  the  felony,  as  accessaries  to  the  said 
oho.  1/ you  find  them  Guilty,  you  shall  en- 
quire what  i^oods  and  chattels,  lands  and  tene- 
meuts,  they  or  any  of  them  bad  at  the  time  of 
committing  this  felony  or  burglary,  or  at  any 
time  since:  If  yon  find  them  Not  Goilty,  vuu 
shall  enquire  if  they  fled  for  it ;  if  you  find 
that  they  did  fly  for  it,  you  shall  enquire,  &e. 
as  if  .you  had  found  them  Guilty.  I/you  find 
them  Not  Guilty,  and  they  did  not  fly  for  it, 
say  so,  and  no  more,  and  hear  your  evidence. 


But  if  you  acquit  Jamesy  John  and  Willi^ 
Turner  of  the  felony  nnd  burglary,  then  yoa 
shall  not  enquice  after  Mary  arid  Ely  as  aoces* 
sarics. 

Sir  Thomas  Aleyn  sworn.  The  Evidence  that 
you  shall  give,  &c. 

L.  C.  J.  Hjfde.  Pray,  Sir  Thomas  Aleyn,  tell 
your  knowledge  to  tl^  jurv. 

Sir  T.  AUyn.  May  it  please  yonr  lordships, 
and  you  gentlemen  of  tne  jury  ;  Upon  Friday 
morning  last  was  sevennight,  I  heard  of  this 
robbery  at  Guild-Hail,  aud  the  person  robbed 
being  my  acquaintance,  I  went  to  vitit  him  in 
the  afternoon  ;  and  coming  there,  not  think- 
ing but   the    business  luid  beep  already  ex* 
amined,    several    persons   with    Mr.   Francis 
Tryon  put  me  upon  the  business  to  examine  it. 
I  went  and  examined  the  two  servants,  the 
man  and  the  maid :  upon  tlieir  examination  J 
found  they  had  supped  abroad  at  a  dancing- 
school,  and  had  been  at  cards,  and  came  home 
afterwards;  but  before  they  came  home,  tliey 
heard    that  an   ancient  gentleman,  one   Mr. 
Tryon,   was  robbed,  and  then  they  hastened 
home.    I  examined  them  further,  whether  they 
used  to  go  abroad  after  their  master  was  ia 
bed  ?  The  man  confessed  he  had  been  abroad 
twenty  or  thirty  times  at  col.  Turner's  house 
at  supper,  about  a  year  since.    The  maid  de- 
hied  they  had  been  there  at  all :  but  it  is  true 
the  man's  saying  he  supped  there  (though  it 
was  false)  was  the  first  occasion  of  suspicion  of 
col.  Turner.    When  I  had   examined  these 
two,  I  went  to  the  examination  of  Turner, . 
Where  he  was  all  chat  day,  where  at  night  ? 
he  told  me,  at  several  places  and  taverns,  and 
in  bed  at  nine  of  the  clock,  and  was  called  out 
of  his  bed  :  but  having  myself  same  suspicioa^ 
of  him,  I  wished  him  to  withdraw.    I  told  Mr. 
Tryon,  that  I  believed  if  he  was  not  the  tliief^ 
he  knew  where  the  things  were.    The  old  gen- 
tleman said.  He  could  not  mistrust  him,  he  had 
put  a  great  confidence  in  him  :  but  I  desired 
him  to  give  me  leave  lo  charge  him  with  it ; 
and  tliereupon  I  called  him  in,  but  he  denied 
it ;  but  not  as  a  person  of  his  spirit,  which 
gave  me  some  cause  of  further  suspicion.    I 
desired  to  search  his  house  ;  nay,  told  him  I 
would  whether  he  would  or  no.     He  desired  to 
go  home;  I  told  him,  if  he  would  go  with 
tliem  (some  persons  there)  he  should':  but  you 
shall  not  speak  with  your  sons  or  daughters,  or 
servants ;  they  shall  be  examined  by  me.  They 
searched  his  house,  the  marshal  and  constable, 
they  said  they  could  find  nothing.    The  old 
gentleman  was  very  unwilling  to  charge  him 
with  felony  ;  some  friends  there  were  as  well 
satisfied  as  I  was,  that  he  was  guilty  of  it ;  and 
they  brought  me  a  paper  that  he  would  charge 
him :  and  thereupon  I  wished  him  to  read  Uwt 
paper,  told  him  I  cuuld  do  no  less  tlian  jend 
him  to  Newgate.    Says  he,  you  will  not  undo 
a  family,  will  you  ?  Will  you  not  lake  bail? 
No,  I  cannot.     What  proof  have  you  material 
against  me  ?  1  will  give  you  as  good  bail  as  any 
man  ;  give  me  leave  to  speak  with  Mr.  Tryon. 
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I  did  give  htm  leave  :  lie  had  no  sooner  spoke 
with  biniy  but  Mr.  Trjron  would  not  chame 
him,  he  promising  to  endeavour  to  find  the 
tfaief.  I  took  Mr.  Turner  on  one  side,  and 
told  him,  I  did  as  verily  believe  if  he  was  not 
the  thtef,  he  eouki  find  him  ont,  as  I  believed  I 
iboold  go  home  to  mj  wife  and  children  ;  and 
I  said.  That  if  an  angel  from  Heaven  should 
cnme,  aod  tell  me  otherwise,  I  could  hardly 
believe  it.  This  passed  on  this  night :  I  coMld 
not  sleep  all  the  night,  siiil  it  was  in  my 
thoughts  that  this  man  was  the  man  that  had 
doae  the  robbery.  Next  morning  after  nine, 
there  came  a  gentleman  to  me,  a  person  of 
quality,  a  merchant ;  if  your  lordship  desires,  I 
shall  name  bim. 

JL  C.  Justice.  Pray  name  bim. 

Sir  31  ^.  It  was  alderman  Love^  my  lord  : 
he  told  me  that  he  thought  I  was  a  friend  to 
justice :  If  I  ivould  go  presently  into  the  Mi-^ 
nories  myself,  I  might  discover  the  person  that 
robbed  Mr.  Tryon  ;  if  I  staid,  or  sent  others, 
the  birds  would  be  flown :  Mr.  Turner  has  this 
morning  removed  several  hundred  pounds.  I 
went  presently  with  a  footboy.  When  I  came 
to  Bbbopsgnte,  meeting  with  major  Tasker, 
knowing  not  whether  I  went  without  the  Li- 
berties, said  1  to  him,  Are  you  in  haste  ?  Pray 
go  along  with  me,  and  he  went  with  me,-^ 
This  gentleman,  alderman  Love,  told  me  I 
should  meet  with  a  maid-servant  of  his  that 
knew  me,  though  I  knew  not  her;  she  will 
Bieet  yott  at  sucm  a  comer,  and  go  with  you. 
When  I  came  without  Aldgate,  I  met  with  two 
matdt  that  were  the  persons  to  shew  me  the 
place:  the  maid  told  me  these  were  the  maids. 
I  bid  them  come  behind  me.  •  At  the  further 
cod  of  nil  the  Minories  I  went  into  the  shop, 
and  found  col.  Turner  with  his  hands  in  a 
chest :  I  .charged  him  to  take  nothing  out, 
and  not  to  stir  himself.  There  was  two  wallets, 
one  of  100/.  and^  tlie  otlier  200/.  I  took  the 
keys  from  him,  laid  them  upon  the  compter :  I 
went  with  him  into  the  next  room,  which  was 
dw  kitchen  ;  and  in  another  chest  was  two 
wallets  more  :  aod  now  tlie  gentleman  was 
speechless.  I  told  him  it  was  just  as  I  told 
mm  the  last  night,  that  your  roguery  would 
ooine  ont ;  what  (said  I)  is  become  of  the  rest 
of  the  money  ?  Says  he,  Your  haste  will  spoil 
aU.  I  called  in  the  maid,  to  examine  her : 
but  she  was  fearful,  and  so  trembled  there  was 
no  examining  her  before  col.  Turner. '  But  in 
oonclusion,  said  I,  Col.  Turner,  if  you  will  tell 
me  whether  this  be  Mr.  Tryon's  money,  1  will 
do  you  all  the  favour  I  can.  Says  he,  1  cannot 
ny  it  is  his  money.  I  called  for  a  constable, 
and  ni^e  a  Mittimus  to  send'  him  to:  Newgnte, 
thinking  he  would  diicover, the  truth.  Said  I, 
Will  yon  give'  me  your  examination  f  He  did : 
It  is  in  court.  I  asked  him  whence  thb  mon^ 
came  ?  He  told  me  it  was  removed  by  himstUi 
his  wife,  and  children  this  morning. 
.  Turner,     My  son  and  I,  I  told  you. 

Sir  T.  A.  I  asked  him  where  be  had  received 
hf  He  told  me  at  a  goldsihith^  14  days  since : 
Ue  did  iiot  remember  his  name,    I  asked  why 


he  should  remove  his  own  vskiafij  f  His  answer 
was,  lie  did  remove  it  fo9  two  or  three  days, 
till  this  foolery /W as  over.  When  I  saw  I  could' 
get  nothing  further  from  him,  I  discoursed  with 
him  touching  the  remainder  of  the  money  and 
the  jewels.  Says  he,  Sir  Thomas,  do  not  tron-. 
ble  yourself,  you  will  lose  the  jewels  and  the 
rest  of  the  money  by  this  course;  and,  says  he, 
I  am  now  in  pursuit  of  them :  If  you  will  giye 
me  leave  to  go  to  the  old  gentleman,  I  know  all 
will  be  well.  I  was  not  content  lo  let  him  go  : 
But  presendy  we  called  a  hackney-coach,  and 
myself,  and  him,  and  major  Tasker  went^  and 
carried  that  money  to  iUr.  Tryon.  When  wa 
came  there,  I  told  Mr.  Try^n  1  thought  we  had 
brought  500/.  of  his  money;  and  I  did  not 
doubt  but  I  had  brought  a  person  that  could 
tell  of  the  rest  of  his  money  and  jewels.  Col. 
Turner  desired  to  speak  with  Mr.  Tryon  him- 
self in  private.  I  gave  him  leave.  He  calls 
me  a  little  after :  Sir,  says  he,  Mr.  Tryon  and  . 
I  am  agreed ;  I  must  have  this  money  delivered 
to  me  again :  I  have  assured  him  he  sliall  have 
all  his  money  and  jewels  again  by  3  this  after« 
noon.  I  told  him  I  could  not  agree  that  be 
should  have  the  money  back  again^  pressed  him 
that  he  would  stay  there,  and  send  for  the  rest 
of  the  money  and  jewels.  But  he  would  (if  I 
did  not)  trust  him :  Mr.  Tryon  would  have  the 
rest  of  his  money  and  all  his  jewels  again. 

Turner,    I  said,  I  would  endeavour  it. 

Sir  T.  A.  If  he  had  said  he  would  have  ea» 
deavoured  it,  I  would  not  have  parted  with- 
him ;  but  he  said  he  should  have  the  mon^ 
and  jewels,  &c.  I  told  him  I  would  meet  him 
at  that  time  at  Mr.  Tryon's.  Then  I  took  Mr. 
Tryon,  and  said.  Whatever  promise  you  have 
made  in  private,  you  must  excuse  my  assenting 
to  any  thing  against  the  law:  But  do  not  telf 
him  of  it,  lest  you  lose  the  jewels:  I  must  com* 
mit  him  to  Newgate,  and  I  must  bind  you  to 
prosecute  him.  He  desired  me  I  would  fioc 
come  so  soon  as  3,  not  till  4  or  5  of  the  clock, 
and  all  would  be  brought  thither.  I  staid  till 
about  4.  In  the  interim,- 1  heard  some  par* 
ticulars,  what  these  maids  would  testify ;  which 
testimony  had  I  received  before  I  had  parted 
with  him,  I  would  not  have  parted  with  him 
for  any  consideration.  '  But  when  I  came 
thither  in  the  afternoon,  I  heard  col.  TumeP 
was  arrested,  and  was  then  at  the  Hoop*tavern 
with  the  officers.  1  sent  immediately  the  Maiv 
shal  and  his  men  to  bring  him  to  me.  The 
officers  and  he  came ;  and  then  col.  Turner  tuld 
me,  I  had  brought  all  these  things,  but  the  offi^ 
cers  prevented  me;  I. was  a  veiy  imfortanate 
man :  Give  me  but  leave  till  to-morrow  morn* 
iog  at  9,.and  you  shall  have  all.  Said  I,  I  have 
now  heard  more ;  and  you  must  produce  tb# 
money  and  jewels,  if  you  expect  any  favour 
from  me,  or  I  know  what  to  do.  He  pressed 
very  hard  an.  hour,- or  almost  two,  that'he  might 
be  trusted  to  go  for  them  ;  if  he  did  not  go, 
Mr.. Tryon  would  lose  the  rest  of  his  money 
and  Jewels.  I  told  him  I  had  rather  they 
should  be  all  lost,  than  I  should  forfeit  my  dts- 
laetion .  and  reputation.    And  thus  ht  kept  u4 
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till  7  or  $  at  nagbl*  At  last  he  would  have 
gone  with  one  person.  I  told  \mu^  oo :  If  there 
were  enoui^k  to  aecore  you,  I  might  give  leave. 
Saith  he,  the  party  will  not  see  more  thaa  ooe ; 
for  his  lite  would  he  in  danger.  Whither  wonld 
you.  go  ?  I  would  gOy  saith  be,  (to  niy  best  re- 
teembrance)  to  Tower-Ilill  or  Wbiiecbapel. 
I  should  have  met  him  at  5 ;  and  now  I  must 
meet  him  about  9.  I  will  call  in  the  officers  s 
They  will  tell  you,  your  being  upon  a  Judg- 
ment, they  will  not  part  willi  you  without  the 
Liberties:'  Nor  wilL  I  give  leave,  because  the 
Sheriis  will  blame  me.  Tlte  officers  said  they 
could  not  go  witliout  the  Liberties,  for  it  would 
be  an  escape  in  law.  Pray  give  me  leave  to  go 
near  those  places,  and  I  will  seud.  Nay,  then 
you  may  as  well  send  from  hence.  He  begged 
leave  to  go  to  the  Hoop-tarero,  and  send  for 
his  wife;  which  I  did  grant.  And  there  he  did 
send  for  his  wife.  They  brought  me  word  he 
bad  sent  his  wife  for  the  jewels  and  the  rest  of 
the  monies.  lie  sent  to  me  not  tu  think  the 
time  too  long,  for  he  liad  notice  his  wife  was 
coming.  I  directed  the  Marshal,  when  bi^ 
wife  came,  he  would  secure  her.  About  11 
they  brought  his  wife ;  who  told  me  she  had 
delivered  the  jeweb:  they  thought  they  were 
in  two  bags.  Then  he  came  to  me,  and  desired 
to  speak  with  Mr.  Tryon  in  private,  and  told 
me  Mr.  Tryon's  soul  was  pawned  to  him,  and 
his  to  the  thief,  that  no  discovery  shonld  be 
made.  Bui  when  I  eaaminedhis  wife  what 
money  went  from  her  house  that  morning,  she 
said  she  knew  of  none.  Where  had  you  the 
jewels?  She  knew  of  none:  But  she  had  a 
couple  of  hags  thafc  she  was  sent  for:  Near 
Whitechapel  or  the.  Tower  a  peraoa  should 
meet  her,  and  ask  what  she  did  there»  and  she 
should  say  she  walked:  up  and  down  for  some*- 
thing  that  should  be  given  ber  by  a  person; 
which,  if  he  did,  she  was  to  bring  it  to  him  tbat> 
sent  her.  tie  did  deliver  the  two  bags,  wfaidi 
she  delivered  to  her  husband ;  but  wlMt  was  in 
them,  she  knew  not.  There  was>  sir  Thomas 
Chamherlane,  Mr.  MillingCon,  myself,  and  col. 
Turner,  with  Mr.  Tryon.  The  two  i)Bgs  wae 
laid  upon  a  dresser.  He  told  us  thty  were  now 
oome;  and  having  performed  his  part,  hehofiei^ 
Mr.  TryuB  would  perform  his;  Have  yon  per- 
fbnned  your  part?  Have  yen  brought  the  jewels 
and  the  remainder  of  the  money  ^  He  toh^  us 
the  money  wasi  not  brought :  Fkir  the  600/L  I 
shall  give  Mr.  Tryon  my  bond,  to  pay  him  at 
silt  months.  We  pressed  to  see  the  jewels: 
We.nm  them  all  aver.  But  i  should  have  toM 
yon  ooe  thing :  She  brought  a  cat*s4iead-^e« 
viog  upon  her  finger.  Tins  tiie  gentleman  was 
like  to  fbrget:  Undelivered  it  to  me,  to  deliver 
that  with  the  nest.  When  we  had  told  out  the 
jeisela^  we  cso9sed:.tliem  out  upon  the  priiiced 
paper  as  they  were  oalM.  She*  said  aiU  that 
was  in  the  paper,  esoepc  ooeioaroaaetiQ^  dia* 
moods  and  jewels,  valued  at  90(M.  thai  is  fallen 
bduad  the  chest,  or  aside.  You  httre*  ^000/. 
worth  of  Jewels4)ver  what  i8<  in  the  p^ier;  but 
that  ceroanet  shall  be  fortliCQming.  He  now 
proiaed  that  JM^pnasecutian  mig^  be^  fat  two 
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souls  were  pawned,  (as.  I  said  hefbrt)  and  de- 
sired an  end  of  the  business.  I  told  him  fur- 
ther, and  pressed  him ;  Said  I,  I  have  staid  a 
great  while,  and  would  suy  lottger,  if  he  might 
hatre  the  000/.  and  the  carcanet.  But  when  I 
saw  there  was  nothing  more  to  be  got  from 
bim,  now  (said  I)  what  would  yon  have  this 
poor  gentleman  to  do  for  you?  What  he  hatU 
promised  you,  I  know  not;  ha  is  a  stranger  to 
the  law :  If  there  had  been  but  you  two  had  it, 
and  it  had  not  been  published  to  the  world,  and 
the  neighbaars  public  examination  taken,  soma- 
what  might  h^vebeen  between  yourselves.  But> 
would  you  have  this  gentleman  bring  himself 
into  danger  ?  He  will  lose  all  liis  goods  again  ; 
for  he  will  be  indicted  himself.  What  will  be 
be  the  better  for  discovery,  when  he  must  lose 
his  jewels  dnd  money,  and  be  liable  to  a  pro* 
secu^on,  as  yoawill  be,  were  he  so  ignorant  f 
Do  you  think  that  I  understand  the  law  no 
better,  being  a  justice  of  peace,  to  bring  my* 
self  into  danger?  All  the  kindness  I  can  do  for 
you,  is,  (to  be  short)  I  must  send  yon.  and  your 
wife  to  Newgale.  <  How  say  you,  master  A4« 
*  dermad  ?'  Then  I  had  better  to  have  kept  rlwr 
jewels.  Those  were  his  words ;  to  the  best  ot' 
my  remembrance  he  said  so.-^-My  lord,  I  asked 
him  several  ouestions :  Why  lie  should  pve-  m 
bond  for  600l,  if  he  was  not  caikcemed  in  tlits 
busineis  ?  But  he  knew  not  what  to  answer* 
Saith  he.  Will  you  ^t  take  bail !  Said  I,  I 
can  take  no  bail :  I  ranst  send  you  to  the  eotn-' 
imon  gaol,,  aod  then  I  am  discharged.  Pregr 
isend  me  to  the  Caaspter.  No,  I  cannot.  Do 
you  think  I  would  make  an  escape?  I  cannot 
>  tell;  bu^  I  would  net  bring  myself  into  danger, 
I  He  prayed  me  I  would  give  him  leave  to  go 
.  home.  I*  must  make  my  warrant :  If  the  mar- 
I  shal  and  et>nstable  will  do  any  thing,  I  »haili 
I  not  direct  them.  He  desired  his  wife  might  go* 
and  fetch  some  linen 

L.  C.  J.  ^ti^aa.  What  day  were  the* 
jewels  delivered  ? 

Sir  T.  A,    Saturday. 

L.  C.  J.  BridgiMan,  Thursday  was  dw 
robbery^  Friday  he  was  examined,  Saturday  the 
money  was  removed,  and  chat  nigjbt  the  jewel» 
were  brought,  and  he  committed^ 

Sir  T.  A.  If  I  have  said  any  thing  that-  hm 
is  net  satisfied  wherein  I  have  not  true  spokeOyr 
let  him  ask  me ;  I  shall-  not  do  him  the  lease 
wrong. 

L.  C.  J.  <Hyife.    Do  so,  Mr.  Turner. 

TViraer.  Do  your  honours  understand  of 
sir  Thomas  the  time  the  robbery  was  coos* 
mitted  ?  I  shall  ask  him  some  <}ue8tions. 

Sir  T,  A.  I  have  only  one*  word  moie  to 
say  to  yoe :  That  before  he  went  to  the  Hoop- 
tavern)^Na^,  said  I,  ool.  Turner,  he  ingenuous 
whether  this  wes  not  Mr.  1  ryoaV  moacy  that 
he  removed  ?'  And  he  confeiaed  it  was. 

L..  C.  J^  fiyde.  That  money  was  removed 
from  his  own  house? 

Sir  T,  A).  Yes  ;.  but  his  wife,  childrto,  and 
maid  denied  it. 

L,C.J*  Hyde^  Mr.  Turner,  will  yoo^  ask 
hi■l^  aa^  qnastioea  ?  Wha^  we  they  ? 
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Tkrmer,  I  would  ask  all  tbis  back  again: 
Toa  are  Qpon  yoer  oath,  Mr.  Aldermao. 

L.  C.  3.  Hyde,  You  need  not  tell  him  tliat 
ht  h  sworn ;  the  court  and  jury  understand 
icso. 

L.  C.  J.  Bridgman.  Co  on,  Mr.  Turner ; 
aikroar  questions. 

Himer,  My  lord,  I  d^roaiid  of  ^r  Thomas 
jMtyn  whetber  I  did  not  tell  liim  at  the  first 
ttoiv  was  a  wicked  young  man  had  belied  my 
lioase  and  &mily,  saying,  that  he  supped  there 
that  nigbt,  when  he  had  not  supped  at  my 
lioase  tbese  19  months. 

Sir  T.  X  I  think  I  have  ctone  hiih  that 
Vigbt  already.  He  desired  roe  to  examine  that 
Tooi^  maOy  who  said  he  supped  at  col. 
Tomer^ ;  bnt  I  found  he  had  not  been,  nor 
was  nbt  there. 

Upon  Friday  night,  when  the  al- 
jpressed  me  concerning  the  thing,  I 
told  him  I  had  some  suspicion  of  some  persons, 
who  Ibrmeriy  lihouM  have  robbed  Mr.  Tryon  a 
jtmr  f^,  and  I  employed  Mosely  the  constable 
and  Mr.  Tryon'K  man  to  go  to  katclifT,  and  X 
went  another  way.  Pray  ask  sir  Thomas  wlie- 
thn- 1  did  not  protbise  to  do  all  t  coald. 

Sir  T,  A,  1  pressed  hSm  hard;  be  said  be 
wpold  endeavour  it. 

7^imer.    Whether  did  not  I  tell  him  that 
money  was  carried  there  on  jpurpose  to 
th6  Other  fellows-  that  had  the  jewels  ? 
I,  If  this  money  be  taken  away,  he  that 
hath  the  jewels  will  not  bring  them,  and  the 
reoiminder  of  the  money ;  but  that  this  money 
St  bring  him  to  it,  that  they  might  share  it. 
)ir  T,  A.    Ther^  was  not  one  wora  of  tbis : 
Examinatioli  vras  contrary.    He  told  me 
4002.  was  received  of  a  goldsmith,  be  knew  not 
his  name,  and  900(.  wa^  in  his  own  house ; 
iiad  that  ht  removed  it  for  two  or  thr^  days^ 
tiU  this  Ibolery  was  over,  tie  said  it^as  bis  own 
money.    I  said,  an  honeftt  iban  need  not  thus 
remove  his  own  money. — One  tbin^  I  have 
cimxtted  :    when  I  was  examining  of  him  in  the 
Minoiie^  word  was  brought  me  bis  son  was 
fled  away  at  the  back-door.    I  bid  them  run 
alter  him ;  but  tbey  said  thev  saw  him  leap 
over  a  great' ditch;  be  was  not  neard  of  till  yes- 
terday, thooeh  I  sent  out  my  warrants  for  him. 
L.  C.  J.   Hydc»    Yourself  (as  sir  T.  Aleyn 
tmeahiS  said  you  knevr  not  of  whom  you  had 
part  ot  the  money,  but  the  other  was  your  own, 
ttdyet  a/terwards  that  the  money  was  Tryon*8; 
why  did  yoa  say  so  ? 

Turner,  I  will  tell  ^od  the  reason  ;  I  would 
not  have  my  business  spoiled,  and  did  fei|gn 
those  answers..  My  lord,  J  do  demand  of  hun 
whether  Mr.  Tryon  and  I  had  not  made  a  bar- 

£ns  in  the  morning  whether  or  no  if  he  might 
ve  his  goods'  the  person  should  be  free,  and 
^t  he  had  c^reed  no  blood  should  be  spilt ; 
that  he  bad  rather  lose  all  his  money  and 
jewels' ,  than  to  forfeit  such  an  asseveration 
whidi  the  thief  had  bound  me  that  X  should 
iwear  to  hioft.  That  by  the  blood  of  Jesus 
Christ  that  was  shed  for  bim  aad  aU  sinaers^ 
hk  life  should  be  free. 
YOU  VK 


L.  C.J.  Hyde  You  are  beside  thebusi* 
ness,  ^ 

Turner,  My  lord,  I  ask  alderman  Aleyn 
whether  I  did  not  tell  him  this? 

Sir  T,  A.  I  told  your  lordships  two  souk 
w^e  pawned,  as  be  said  before. 

L.  C.  J.  Hyde,  Do  not  spend  your  time 
thus;  tlie  question's  short,  Whether  ygu  are 
Euilty  of  rbbbing,  or  breaking  the  house  of  Mr, 
Tryon,  or  no  ? 

Jhmer,    I  am  as  free  as  any  man  here. 

L.  C.  J.  Hyde.  They  will  not  believe  yoUr 
own  words. 

iSir  T.  A*  1  tlunk  I  have  done  him  na  wrong 
by  this  e\'idence. 

lumer,  I  hope,  my  lord,  I  shall  have  tUa 
benefit  to  call  him  again  for  a  witt^ess  for  me. 

L.  C.  J.  Hyde^    ^o\i  may  ask  him  no\«. 

Turner,    No,  wlien  I  come  to  my  defence. 

L.  C.  J.  Hyde,    Yes,  yes. 

'hirner.  Oh  your  honour's  roost  humbk 
servant ;  I  am  very  sorry  I  haveputhixnto  this 
trouble. 

Mr,  Tryon,  his  Servant,  and  Mh  Garnet  swore. 

L.  C.  J.  Hyde,  Mr.  Tryon,  pray,  (as  yoa 
are  able)  give  an  acconnt  of  this  business. 

Tryon,  My  lord,  about  11  of  tlie  clock,  or 
something  past,  upon  Thursday  night  last  was 
a  seven- night,  two  men  came  into  my  chamber 
when  i  was  fast  asleep,  one  on  the  one  sid^ 
and  another  on  the  other  side  of  the  bed :  ene 
had  a  lantborn  t))at  opened  -on  one  side,  and 
waked  roe :  when  I  saw  him,  I  was  mach  astor 
nisbed  (as  I  might  well)  kn^w  tliem  not,  saic^ 
My  masters,  who  are  you  ?  I  was  newly  out  of 
my  sleep ;  being  an  ancient  man,  I  apprehend- 
ed another  man  for  the  party  I  spoke  to,  but 
was  not  the  man,  and  named  bim  by  his  namcL 
What  do  you  do  here  at  this  tirofe  of  nights 
What  is  youic  business  i  Said  nothing  to  me  $ 
one^l  took  both  my  handir  the  other  with  a  (ittla 
eord  bound  me  very  hard,  insomuch  here  yet 
is  the  dents  of  it ;  and  bound  my  feet,  gagged 
me,  and  nsednie  barbarously,  roost  inburoimiyi 
t  must  su^er  it,  because  I  could  not  tell  hfiw 
to  avoid  it.  When  they  had  don4,  then  told 
me  tbis  withal,  You  shall  not  lose  a  hair  of 
your  bead.  I  knew  not  their  intentions,  I 
feared  what  it  was,  for  when  they  had  daoa 
this,  they  left  me ;  I  had  nobody  could  coma 
to  me  in  my  house,  my  servants  I  knew  not 
upon  what  grounds  they  were  forth  at  soppef 
when  I  a-bed,  which  was  of  ill  consequence. 
After  I  bad  been  an  hour  in  tbis  manner  I 
rollfsd  myself  ont  of  my  bed,  ahd  fell. down; 
and  saving  your  lordships  presence,  a  chamber- 
pot fell,  broke,  and  I  fell  upon  it,  and  very  much 
hurt  myself  upon  tlie  pieces  of  the  pot  i  and  so. 
with  much  ado,  it  pleased  God,  I  know  not 
how  myself,  I  got  to  the  chamber- window  which 
lay  to  the  street;  I  called  oat,  Murder!  and 
Thieves  1  My  neighbours  said,  I  called  with  so 
strong  .a  voice,  they  wondered  to  hear  me. 
Quickly, .after,  many  of  my  neighbours  came 
in,  and  one  Mr.  reter  VandenrAncbor,  a 
X)utcbman.  that  selleih  Rhenisb  wine,  be  oamr 
2P 
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in  and  unbound  me ;  nnd  so  after  I  was  un- 
bound^ I  went  down  to  the  warehouse  as  I  was, 
wiibout  clothes  about  roe,  only  mv  waistcoat 
and  shirt,  and  saw  that  they  had  been  there. 
I  considered  those  tiiat  had  done  the  thing, 
were  very  privy  to  my  house ;  they  knew  where 
to  fetch  the  key  of  my  cash,  in  a  drawing-box, 
taking  the  money  there,  which  was  about  one 
thousand  and  odd  pounds:  some  pUte  there 
was,  they  did  not  meddle  with  it. 

L.  C.  J.  Hyde.  How  came  they  by  the  jewels? 

Tn/on.  I  forgot  something  concerning  some 
jewels;  these  jewels  were  in  a  drawer  under 
my  table  in  the  comptiog-house,  he  was  priry 
to  that,  because  he  did  frequent  my  house  very 
long,  and  was  very  familiar. 

L.  C.  Jt  Hyde,   Who  was  privy  to  all  this? 

I'ryon,    James  Turner. 

L.  C.  J.  Hyde,  Mr.  Turner,  vould  you  ask 
Mr.  Tryon  any  questions  ? 

Turner,  By  and  by,  when  I  come  upon  my 
'  proof. 

William  Hill,  Mr.  Tryon's  man,  sworn. 

Hill,  All  that  I  can  say,  is  this :  when  I 
went  out,  I  locked  the  door  double,  and  those 
things  were  there  then. 

L.  C.  J.  Hyde,    About  what  time  ? 

Hill.    Seven  or  eight  of  the  clock . 

L.  C.  J.  Hyde,    Was  he  a-bed  then  ? 

HiU.  Yes,  my  lord.  When  I  came  home 
again,  I  found  all  these  things  gone;  going 
down  into  the  comptine-bouse,  we  found  some 
jewals  gone,  and  some  left,  and  those  tvere  in- 
considerable to  those  that  were  gone ;  the  best 
were  culled  and  gone.  On  Saturday  colonel 
Turner  was  arrested  witli  two  Serjeants,  and 
«ent  the  boy  at  the  Hoop*Tavem  for  me:  I 
took  two  friends  with  me,  Mr.  Gomey  and  Mr. 
Filkington;  he  prayed  me  to  speak  to  my 
master  that  he  wduld  give  bond  for  bim,  that 
the  Serjeants  might  discharge  him,  and  he 
haste  about  bis  business,  or  else  it  would  be 
spoiled.  Proceeding  into  some  discourse,  I 
was  saying  to  him,  it  was  a  great  providence 
that  I  and  the  maid  was  not  then  at  home,  for 
if  we  had  we  should  have  been  killed.  He  an- 
swered, saith  he,  No;  they  would  only  have 
bound  you  and  the  maid.  I  asked  him,  how 
it  was  possible  to  get  in?  He  answered, 
one  went  thrOu);h  the  entry  in  the  day  time, 
and  there  lay  till  night,  went  up  stairs,  round  a 
candle,  lit  it^  went  up  to  his  chamber,  took  the 
l^ey  and  went  down  and  let  in  others. 

Thimer.  This  story  I  was  informed,  I  told 
him. 

Hill.  I  asked  him  how  he  came  to  know 
it  ?  He  said  he  examined  them. 

Ld.  Bridgman,  Did,  he  never  tamper  with 
you  about  making  Mr.  Tryon's  will  ? 

Hill,  Yes,  my  lord,  he  came  to  me  about  a 
year  ago,  I  went  with  him  to  the  Cock  behind 
tbe  Exchange,  it  was  in  a  morning ;  he  took 
roe  privately  aside,  told  me  tbe  old  gentleman 
your  master  is  very  sickly,  cannot  live  lon^,  had 
a  good  estate,  or  to  that  purpose,  and  it  was 
pity  be  would  never  make  a  will;  and  tucb  an 


estate  should  go  to  the  bnilding  of  Paul's. 
'Saith  he,  I  have  pressed  him  several  times 
touching  making  his  will :  he  said  he  bad  don« 
it,  when  we  both  knew  he  had  not,  and  I  be- 
lieve  he  will  not  make  one.  He  told  of  one 
that  could  counterfeit  a  hand. 

Ld.  Bridgman,    Was  it  not  Grainger. 

HiU,  Yes,  my  lord ;  that  that  n>an  could 
counterfeit  a  will,  and  I  and  Mr.  Garret,  and 
another  good-fellow  should  be  the  tliree  execu- 
tors, and  a  third  person  overseer,  a^d  that 
would  please  the  old-man.  I  answered,  X 
would  not  have  to  do  in  such  an  unjust  thin|( 
for  all  the  world. 

L.  C.  J.  H^de,  Did  you  go  to  Turner's  to 
supper  that  night  this  robbery  was  committed  ? 

Hill,  No,  my  lord,  to  Mr.  Stark ey*s  in  Fen* 
chorch-street ;  tbe  maid  went  along  with  me. 

Ld.  Bridgcman.  One  question  more:  yoa 
said  you  came  in  and  found  the  doors  open, 
did  you  come  in  before  the  neighbours  ? 

Uill,  No,  my  lord,  I  had  not  known  of  it, 
but  that  one  gentleman  at  supper  went  home 
with  a  gentlewoman  iu  Leadenball-street,  and 
hearing  there  was  such  a  robbery  in  Lime- 
street,  I  run  with  n  great  fright,  came  in  and 
found  the  doors  open,  and  found  the  neighbours 
within. 

Turner,  The  thing  understood  touching  the 
will,  hath  another  face  :  his  uncle  was  an  ao 
qusiintance  of  Mr.  Grainger,  his  uncle  that 
bound  him  apprentice,  that  lived  in  Cripple- 
gate,  now  in  Cornhill.  This  Grainger  tiad 
counterfeited  a  will  touching  my  lord  Gerrard, 
and  somebody  else,  about  an  estate.  Said  X 
to  this  young  man.  You  have  an  uncle  ao- 
quainted  with  a  notable  fellow,  one  Grainger, 
and  your  master  making  no  will,  speaking  mer- 
rily, this  fellow  is  able  to  make  it  tor  him.  Ask 
him  if  I  did  not  tell  him  his  uncle  was  ao 
quainted  with  such  a  person. 

Hill,  You  told  me  so  indeed. 

Ld.  Bridgman.    Hill,  bv  the  oath  you  have 
taken,  did  he  not  persuade  you  to  endeavour 
that  you  and  he  and  Grainger  should  counter-  . 
feit  a  will  ? 

Hill,  He  did,  my  lord  :  be  told  roe.  That  I, 
Mr.  Garret,  and  another  good-fellow,  should 
be  three  executors,  and  another  person  over- 
seer, and  that  this  Grainger  could  do  it  undi»- 
cemibly.  I  answered  him,  I  would  not  med- 
dle with  it  for  all  the  world. 

Tvrner,  Go,  go,  bo,  this  is  malice;  for  it 
was  mere  jesting  with  nim. 

,  Elizabeth  Fry  sworn. 

Fry.  Mrs.  Turner  came  to  my  house  on  Sa- 
turday morning  last,  at  6  in  the  morning :  she 
knocked  me  out  of  my  bed.  I  asked,  who 
was  there  ?  she  said,  a  friend.  Who  are  you, 
said  I  ?  come  and  see,  says  she.  I  said.  Who. 
Mrs.  Turner?  she  said,  yes.  I  went  and 
dressed  me,  and  let  her  in.  She  said.  There 
was  a  friend  of  hers,  a  merchant,  newly  broke, 
he  had  a  wife,  and  seven  or  eight  children ; 
they  desired  to  secure  the  money  till  they  had 
taken  tlieir  oaths  the  money  was  not  in  their 
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sent  my  son  to  make  some  discovery  of  this  bu* 
sinessy  and  I  did  not  doubt  but  to  clear  myself 
of  it,  and  make  a  discovery  :  this  was  on  the 
Exchange.  Says  he,  I  have  met  with  them. 
With  what  ?  With  the  jewels  and  money. 
Where  are  they  ?  I  have  brought  500/. ;  the 
rest,  with  the  jewels,  1  shall  have  at  3  o'clock 
this  afternoon  :  will  you  be  there  ?  Yes,  said 
I,  who  were  they  ?  They  were  friends.  Friends! 
what  and  use  him  so  barlmrously  !  O,  say^  he, 
they  were  two  strangers,  they  went  bejfond 
their  commission. 

Major  Ralph  Ttaker  sworn. 

On  Saturday  morning  I  met  sir  T.  Aleyn  $ 
passing  by,  he  called  me ;  says  he,  there  is  ft 
business  in  hand,  pray  ^o  along  with  me.  We 
went  along  through  Aldgate  and  into  the  Mi«> 
nories,  and  passing  along  the  Minories,  these 
two  maids  we  overtook,  and  asked  them  where 
the  house  was ;  they  shewed  us,  we  went  in^ 
Mr.  Turner  was  there,  his  hand  in  the  chest, 
sir  Tho.  Aleyn  staid  it :  we  seized  the  money ; 
there  was  two  bags  of  buckram,  I  conceived 
there  was  200/.  hi  either  of  them,  and  another 
in  the  kitchen,  sir  T.  Aleyn  desired  me  to  sih 
cure  them.  I  saw  a  fellow  play  bo-peep  in  a 
back-room,  and  presently  was  a  noise,  ne  was 
fled  and  gone ;  bis  son  they  said  it  was.  Sir 
T.  Ale^n  pressed  very  hard  to  Mr.  Turner, 
and  desired  ,to  know  whose  money  that  was. 
Says  Turner,  By  the  Eternal  God  it  is  my  own 
money,  with  many  other  protestations.  A 
constable  was  sent  for,  and  we  carried  the 
money  and  Turner  in  a  hackney-coacb  to  Mr. 
Tryon,  and  there  left  the  money  on  a  table 
with  Mr.  Tryon  :  they  had  some  discourse ; 
Turner  came  forth  and  said.  The  old  gentle- 
man and  I  are  agreed,  I  will  trust  the  money 
no  longer  with  you,  but  with  the  old  <;entlemau 
himself.  Said  I,  let  me  be  discharged  of  it,  do 
what  you  will  with  it*  * 

Ld.  Bridgmah,  Did  yba  see  the  bags  out  of 
the  wallets  ? 

Sir  T.  Aleyn,  We  saw  <me  which  was  seal- 
ed, I  think,  with  the  bishup  of  Chichester's 
seal. 

Ann  Ball  sworn. 

On  Saturday  morning  Mrs.  Turner  came  to 
this  maid's  house,  and  desired  to  come  in ; 
she  stept  out  of  bed,  and  asked  who  was  , 
there  ?  she  said,  a  friend.  She  went  to  the 
door,  and  asked  who  was  there  ?  Mrs.  Turner 
said,  Open  the  door,  and  you  shall  see* 
Opening  of  it,  she  came  in  :  who  is  it,  Mrs. 
Turner?  Yes,  says  she.  What  would  you 
have  ?  I  have  a  little  money  I  would  leave 
here :  This  she  came  and  told  me.  She  lighted 
a  candle;  I  saw  Mr.  Turner  and  his  wife 
come  in,  I  heard  a  great  noise,  I  lay  stilf, 
but  heard  not  what  they  said.  When  they 
were  gone,  the  maid  told  me  what  they  had 
brought  into  the  house.  Said  I,  I  thought  it 
had  bef  n  pewter :  said  I,  if  you  keep  this  mo- 
ney, we  shall  be  utterly  undone,  if  you  do  not 
tell  some  people  of  it.  She  went  to  her  sister 
to  make  her  acquainted  vnth  it. 


Sbie  said,  her  husband  and  her  son  Ely 
was  coming  with  it.  I  went  and  lighted  a  can- 
d  e,  there  was  she  and  her  son  Ely  with  the 
inoaey.  She  asked  me,  if  I  had  a  spare  chest  ? 
I  said,'yeS|  there  was  one  within.  She  went 
an,  opened  the  chest,  and  she  put  in  the  wal- 
lets of  money,  I  know  not  bow  much,  my 
lord.  I  asked  her  if  there  was  any  more  to 
come.'  she  said,  yes,  her  husband  was  coming 
with  more.  She  went  to  the  door  and  let  it  in, 
\m  I  know  not  who  brought  that. 

Jjd.  Bridgman,  Did  not  Mr.  Turner  come  in  ? 

Fry.  Yes,  my  lord  ;  he  opened  the  bags,  and 
asked  his  wife  touching  the  seals.  She  said,  the 
gentlewoman  that  owned  the  money  bad  de- 
aired  me  to  pull  them  off.  They  offered  Ine 
£Oslullings  for  my  kindness  in  it,  told  me  they 
bad  power  to  give  it  from  the  gentlewoman ; 
desired  me  if  my  sister  or  any  should  ask  about 
it,  bid  me  conceal  it,  becaose  the  discovery 
wo«ld  ruin  the  poor  gentlewoman  and  her 
childreD,  bot  rather  to  say  that  they  desired  me 
to  lei  some  linen  lie  there. 
.L.  C.  J.  Hyde.  Were  the  bags  sealed  ? 

Firy.     I  saw  none  sealed. 

Ld.  Bridgman,  How  many  wallets  were  in 
the  shop? 

Wry,  I  saw  bat  three,  and  they  put  one  into 
a  chest  in  the  shop,  and  two  in  the  kitchen. 

L.  C.  J.  Hyde.  Ac  that  time  when  the 
money  was  brought,  was  there  any  discourse 
of  1,1001. 

Fry,    To  my  best  remembrance  it  was  so. 

Turner,    Not  a  word  of  the  sum. 

Fry.  There  was  five  wallets  brought  into  my 
bense,  three  in  the  shop,  two  in  the  kitchen. 

L.  C.  J.  Hyde,  Had  they  bags  at  each  end  ? 

Fry.    Yes,  my  lord. 

Sir  T.  Aleyn,    You  hear  what  the  wench 
says;    sbe  says,  there  was  five  wallets,  three  in 
tfaie  shop,  two  in   the  kitchen  :   I  took  two  in 
the  shop,  and  only  one  in  the  kitchea. 

Fry.  My  lord,  I  have  two  apprentices,  little 
girls,  when  all  the  people  were  m  the  shop,  said 
out  aloud.  That  they  saw  Mrs.  Turner  go  out 
of  the  shop  with  something  in  her  apron,  co» 
vered  with  a  red  doth^  while  I  was  al>ove,  my 
ioid. 

Tmmer,    Who  shoold  convey  it  away  ? 

Lu  C.  J.  Hyde„    Your  son  was  there. 

Turner,  Przjf  my  lord,  ask  her  which  is 
Ely. 

Fry.    That  is,  (pointing  to  Ely). 

Turner,  It  was  fiilse ;  this  Ely  carried  none ; 
the  boy  knew  nothing  of  it ;  both  my  sons  are 
dear  to  me,  and  if  either  more  than  the  other, 
it  aittst  be  my  eldest ;  and  yet  I  must  say,  it 
was  John  my  eldest*  son  that  carried  the 
money,  this  boy  was  at  home ;  she  hath  for- 
sworn lierself. 

Fry.  Your  wife  told  me  that  Ely  was  to 
bring  some. 

Mr.  Garnet  sworn. 

VLj  lofd,  1  met  with  col.  Turner  on  Satur- 
day morning  after  the  robbery ;  he  told  me, 
says  he,  I  have  been  as  good  as  my  word,  I 


363]    STATE  TRIALS,  15  Chablbi  U>  l^eWj.— TrW  qfCoi.  Ti^wr  mi  of^rf,    B»fe 

majr  be. 

Cole  tlie  Seijeant  sworn. 


Ld.  Bridgmnn,  You  saw  Mr,  Turner  and  his  ' 
rtife  come  iu  ? 

BalL  I  did,  but  knew  not  what  they  did 
there :  she  ^id  ep  to  her  sister,  and  so  it  came 
to  s'r  T.  Aleyn  by  accident. 

Ld.  Bridpnan:  Now  for  the  seal,  who  were 
those  that  siiw  the  seal  ? 

Frederic  Iiam  sworn. 

My  lord,  and  gentfemen  of  the  Jory ;  hemg 
at  the  house  of  Mr.  Trvon  on  Saturday  in  the 
ev'eriing,  I  was  desirecfl  with  others  there  pre- 
sent, to  see  the  bags  taken  out  of  the  several 
wallets;  three,  I  think.  I  saw  them  taken 
out ;  three  had  no  se^ls  on,  one  was  very  much 
defaced,  and  tlie  other  had  a  seal,  which  being 
^uettioned  to  be  the  seal  of  tlie  bishop  of  Chi- 
chester, it  was  compared  with,  the  seal  of  a 
letter  which  Mr.  Txyon  brought  down«  and  de- 
clared to  be  a  letter  received  from  the  bishop 
of  Chichester,. and  those  two  seals  agreed :  tlie 
bags  bain^  here  in  Court,  vdW  be  a  further  evi- 
dence. The  Letter  was  produced  by.  Mr. 
Tryon,  and  owned  by  lum  to  be  the  l^shop  of 
Cbicbeater's,  and  they  agreed. 

Mr.  Haiaon,x\\e  goldsmith,  sworn. 

{The  bag  sealed  was  shewn  hknt] 
\ridgman.     Have  you  seen  tlie  letter  ? 

Manion,    Yes^ 

Ld.  Bridgnut&n  Ddth  that  seal  and  the  seal 
of  the  bag  agree  } 

Hanson.    Yes. 

Ld.  Bridgman^  Mr.  Tryon,  whose  letter  was 
that^ 

Mr.  Tryon,  Dr,  Henry  King's,  bishop  of 
Chichester. 

Ld.  Brk^nmn.  Open  the  letter,  and  see 
whether  tliat  be  the  letter  you  received  from 
Ihe  bishop  of  Chichester. 

IVyon.    Shall  1  read  it  ? 

Ld.  Bridgman.    No. 

2Vyon.    It  is  his  hand  and  seal. 

Ld.  Bridgman,  Shew  the  bag  and  letter  to 
the  Foreman  of  tlie  Jury  :  [which  was  done, 
and  most  of  the  JU17  viewed  it.] 

Ld.  Bridgman,  lou  observe  this  evidence; 
this  was  one  of  the  bags  that  was  taken  in  the 
Minories,  that  col.  Turner  was  then  removing : 
Mr.  Tryon  had  600/.  of  the  bishop  of  Chiches- 
ter^ in  bags  sealed ;  it  appears  by  the  letter  to 
ke  his  seal,  and  these  gentlemen  swear  this  was 
,  one  of  the  bags  then  pulled  out  of  the  wallet, 
and  sir  T.  Aleyn  has  had  it  in  his  custody  since, 

L.  C.  J.  Hyde,  One  thing  more  observe,  he 
asked  his  wife  whan  the  money  was  brought 
into  this  woman's  house.  Have  you  taken  off 
the  seals  ?  his  wHe  said.  The  gentlewoman  di- 
lected  her  to  take  them  off. 

La.  Bridgtnan.    Some  were  taken  off,  but  it 
•eems  this  was  left  on, 
[Here  Turner  spoke  somewhat  to  the  Jury.] 

L.  C.  J.  Hyde,     Pray  Mr.  Torner  discourse 

not'with  the  Jury,  vour  whispeijng  will  do  you 

little  good :   thouch  I  think  th^  are  honest 

inen,  and  will  not  oc  guided  by  you,  vet  we  ex* 

'  ]^t  the  same  carriage  IroiD.you  as  ^froqiothM 


L.  C.  J»  Hyde,    Speak  your  knowledge. 

Co/e,  On  Saturday  in.  the  afternoon  abonfi 
3,  my  brother  and  I  arrested  c^l.  Tamer  in  aa 
action  of  700/. 

L.  Q.  J.  Hyde.    M  whose  suit  ? 

Cole,     At  the  suit  of  Thomaa.  Lyon,  nhuM^ 
with  others  was  bail  for  him. 

Turner,  It  was  only  hearing  of  thist  ibolerj 
that  caused  it. 

ColCf  My  lordf  we  went. to  thie  Hoop  taveni» 
he  sent  for  Mr.  Tryon*s  roan,  that  he  sbonld  ea» 
gaga  for  this  account,  that  he  might  have  hi&« 
libefjty.  to  look  after  master  Tryon*s  busineaa. 
Soon  after  came  the  constable,  and.  he  chained. 
us. to  assist  him  to  go  before  sir  T,  Aleyn.    By 
and  by  I  was  saving.  Col.  Turner,,  liow  could 
this  Jiouse  be  robb^,  and  none  of  the  dD<m« 
brol^c  ?  O,  said  he,.  I  took-  a  man  in  the  Mino« 
ries,  who  has  discovered  it  to  me ;   he  told  me^  • 
that  one  gpin^  into  the^ cellar  in  the  day  time, 
lay  there  till  ni^ht,  then  went  up  stairs,  mund  a 
candl^  and  lit  ^t»  went  up  to  the  old  gentleman's 
>  chamber,  took  the  key  from  his  bed  sida,  aud 
went  down,  and  let  all  the  rest  of  the  thieves  io. 
—The  youru;  nian  being  there,  said,.  It  was< 
well  the  maid. and  I  was  not  at  home,  we  should 
have  been  killed.    No,  says  he,  you  would  not 
have  been  killed,  only  bound. 

TiArner,    As  the  fellow, told  me; 

L.  C.  J.  Hyde,  Did  he  say  nothing  tonclih- 
ing  Mr.  Tryon's  tooth  ? 

Cole.  He  said,  that  the  fellow  putting  hi* 
finger  in  his  mouth  to  gagg  him^,  the  old  gentle* 
man  bit  him ;  and  he  struggling  to  gee  out  fass 
finger,  palled  out  his  tooth. 

L.  C.  J.  Hyde,  You  are  very  perfect  at  i^ 
Mr.  Tucner,  every  way. 

Turner,  Ay,  my  lord,  I  examined  faiiftever^ 
way. 

Cole  the  Yeoman  sworn. 

Cole*  My  lord,  I  can  say  only  what  my  bro* 
ther  said  before. 

L.  C.  J.  Hyde.    Tell  it. 

Cole,  I  at  rested  hios,  &€^  [And  so  velateil 
in  the  same  maaoer  his  brother  dhl.] 

Ld»  Bridgman^  Mr*  Hill,  what  do  yoa  knovr 
about  breaking  your  own  desk  ? 

Hill,  My  desk  wa^  safe  locked,  and  the  key 
in  my  pocket;  I  loat  out  of  that  desk  about  4m* 
of  my  owa. 

jJi,Br%dgnMn.    Where  did  it  stand  ^ 

Hill,    Upon  a  table  in  the  warehouse ;  the 
jewels  were  in  axirawer  under  the  table  in  thr^ 
countin^house. 

Ld.  Mridgman,  How  didyouleavo  Mr^ 
Tryon'sdoor? 

1ft//.    Double  locked.    > 

Ld.  Bridgman.    Who  had  the  )tfy  ? 

HiU.    I  had. 

ltd,  Bridgmtm^  Was  ihcre- mora  til»noa» 
key? 

Si'//*..  AliwaytiwQ.. 
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hvadBtidgmmu    Who  faiidthc  otller? 

BUI,  The  other  key  wa»  m  naf  muter's 
duunbcr. 

hoaoA  Bridgmam,  Mr.  Tryon>  how  was  your 
own  door  opened? 

IVym.  I  called  tome  of  my  aeighbears,  and 
Mr.  Vanden-Aochor  came  op  to  me :  It  seems 
tkey  had  forced  open  the  door  with  »  crow  of 

Loud  BridgnuM,  The-doorof  your  chamber^ 

do  lfOQm6«D? 

IV^mi.    No,  the  slreM-door. 

2Ara  Bridrmank  How  was  yoar  chamber- 
door  opened  r 

T^yon^  I  nerer-lock  my  chambei^doory  bot 
pnliit  too. 

L.  C.  Jl  Rf/de.  Mr.  HiU,  the- counting- 
boose  where  the  jewels  were,  was  that  locked  f 

3iU.  Yesy  and  the  drawer  T  tSiink"  was 
loebed ;  sometimes  he  does,  and  sometimes  he 
deeo  not  lock  it. 

L.C.  J.  ^de.  Was  the  house  doors  open, 
o»no? 

HUL  B^fbre  I  came,  the  neighbours  had 
broko'Open  the  door. 

L.  C.  J.  Hyde,  Mr.  IVyon,  Were  your 
•OROQting'-honse  and  till;  where  (he  jewels  lay, 
locked  f — Tiyon.    Etrer^  my  lordi 

L.  C.  J .  Jfyde-.    That  night  f 

Dycn*    Yes,  my  lord. 

li.  C.  J.  Hyde,  Was  it  opened  with  a  key, 
or  broken  <meB? 

Tryom,  T  know  not  how  it  was  -opened^  my 
koy  was  amonga  bntich  of  keys. 

Peter  Vandev^UU^hor  swom« 

Lord  Btidgman,  When  Mr.  Tiypn  cried 
our,  yon  came  in,  did  yon  pot? 

'Vrntden-Amhor,    Yes,  my  lord. 

Lord  Bridgman.    How  did  you  fidd  lum? 

VoMden-'Auchor,  I  was  latel^  come  home, 
m  daogbter  heard  s  great  Toice  of  murder  and 
robberies :  I  went  out,  and  some  of  the  neigh- 
bours were  breakiujg  open  the  door,  and  I  was 
tha  first  that  went  into  the  house ;  and  so  I 
went  presendy  up  to  Master  Tryon's  chamber, 
and  found  him  bound  with  this  rope ;  and  put 
it  into  my  pocket,  tod  searched  about  the 
bou9e^  and  sereral  neigbbours  came  in. 

Ckaplaineiwimi, 

I  was  at  the  door  with  Master  Vanden- An- 
chor, wewent  into  the  ware-house  and  count- 
ii^^ouae,  and  all  open,  cash  was  taken  away 
without  any  breaking  Says  Master  Tryon,  All 
my  money  is  gone,  a  thousand  and  odd  pounds: 
Sereral  pieces  of  plate  were  there  left.  We 
went  np  with  Master  Tryon,  and  sent  for  a 
chxraig^n  to  dress  his  thiffh :  By  this  time 
hii  man  .came  in ;  I  asked  nim  where  he  had 
Men  7  ^  says  he,  I  have  been  at  col.  Turner's 
atsopper.  Where  is  the  msud?  says  he,  She 
is  Wen  into  a  swoon.  Some  maids  came  home 
with  h^;  '  I  asked  her  where  she  had  been  ? 
She  said,'  At  oneChamberlin*s  a  goldsmith's. 
Said  I  to  tier.  The  man  says  one  thing,  and  you 
awterr    A  Uitle  aft^  cones  in  col,  Turner^ 


with  his  lanthom,  and  Tils  hair  turned  up  u^ider 
his  cap,  and  there  he  made  a  ^reat  bustle.  I 
went  to  Chamberlin's  to  enquire  touching  the 
maid;  he  said,  they  had  been  there  with  a 
dancing-master.  I  went  to  Master  TryonV 
again :  we  asked  him,  who  he  thought  bound 
him?  he  named  one  Christmas,  but  I  Lnew . 
him  not. 

Lord  Mfiyof.    Did  you  not  find  any  door, 
that  you  observed,  to  be  broken? 

Chaplain.    No,  bur  all  opened  with  keys. 

Mk".  Chritimat  sworn. 

My  lord,  1  know  little  of  the  business.  About 
two  o*dock  on  Friday  morning  there  comes- 
a  constable  and  other  people,  and  knocked  at 
my  ware-house  doors  .*  the  man's  servant  of  the 
house  rose  up,  and  asked  them  who  they  would 
speak  with?  They  said,  they  would  speak  with 
one  Christmas.  Hearing  rov  name  I  rose  up, 
I  asked  what  was  the  matter?  They  said)  they> 
must  have  me  to  Master  Trvon,  he  was  robbeo, 
If  he  was,  said  I,  it  doth  not  concern  mie. 
They  told  me,  I  must  go  to  Master  Tryon.  I 
said,  he  was  not  a  civil  man  to  send  for  anf  at ' 
that  time  of  night  out  of  their  beds,  llien 
another  constable  came,  and  said  he  would 
break  open  the  doors.  Said  I,  I  am  not  afraid 
to  come  to  you,  I  am  not  the  man  you  take  me 
to  be.  Notning  would  satisfy,  but  I  must  go ; 
I  told  them  I  would :  and  then  they  took,  mw 
into  their  charge,  and  carried  me  to  the  £x« 
change. 

L.  C.  J.  Hyde*    Who  besides  the  constable'F^ 

Christmas    Two  young  men  that  I  know^  . 
one  Bagnali's  man,  and  Browning's  maa:  they 
told  a  constable,  I  was  a  man  of  repute,  and 
an  honest  man,  and  my  word  would  be  takea- 
at  the  Exchange  for  -many  hundred  pound&t 
After  that  they  intended  to  carry  me  to  Master 
Tryon;    and   the  constnbfe    of  Broad>8treet 
carried  me  to  the  Coundcsr :  Tbere  I  was  'till 
10  o'clock,  and  then  the  constable  and  Tunier 
came  to  me.  *  Tomer  asked  me  what  jqstico 
I  would  go  before <  I  told  him  it  was  indiffer- 
ent to  me ;  Sir  John  Frederick,  or  the  next,  sir  . 
Richard  Brown,  or  before  sir  T.  Aleyn,  sir  Joba  . 
Hobinson,  all  one  to  roe  whom  I  go  before; 
but  I  think  it  most  convenient  to  go  before,  sir ' 
T.  Adams,  because  he  lives -in  the  samo  parish 
with  Mr.  Tryon,    We  went  there,  and  no  man 
charging  me,  sir  Thomas  discharged  me^  but 
desired  I  would  go  over  to  Mr.  Tryon. 

Ld.  Bridgman,    I  observe  this  gentleman 
was  of  a  pretty  bulk,  somewhat  corpulent,  and   . 
so  is  Mr.  Turner. 

Turner,    My  Lord,  I  humbly  beg. I  mSV 
have  1^  stool  to  sit  down,  I  am  troubled  ^wKw- 
the  gout. 

I^.  Brit^pnan,    You  may  have  one. 

Mr.  MHtingtmvivom;  ' 

My  Lord,  I  came  to  Mr.  Tryon's  onSatot*    . 
day  m  the  afternoon,  about  tlie«v€flli|ig$  aM 
bemg  sent  for  to  come  with « Mr.  Turpei,  be>: 
told  me  of  the  arrest  that  was  made  upon-bim^ii « 
and  taid^  that  he  should  not  comply  wit£  hm 
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wordsy  in  briDging  the  j«wek  ai^d  renuuDder  of 
the  money.  He  desired  me  1  would  go  and  in- 
tercede, that  he  might  have  his  liberty  to  go 
about  the  jewels  :  but  I  did  not  tliiok  it  conve- 
nient to  make  myself  concerned  in  it.  He  al- 
ledged,  that  if  he  did  it  not  presently,  the  thief 
would  he  gone.  It  was  hinted,  that  they  that 
were  with  him,  might  go  alon^  with  him,  the 
marshal  and  seijeants :  He  said,  if  so  many 
came,  they  would  fright  him  away  ;  for  he  said 
he  was  walking  about  Tower-bill  or  White- 
Chapel.  But  it  was  denyed,  and  could  uot 
be  granted  that  they  sliould  go,  it  being  out  of 
their  liberties.  He  desired  to  go  near  those 
places,  keeping  within  the  liberties,  and  to  send 
for  them.  Sir  Thomas  Aleyn  told  him,  he 
might  as  well  send  for  them  thither.  He  de- 
wreid  to  go  to  the  Hoop*Tavem,  and  then  some 
went  with  him  to  his  house  :  his  wife  was  pri- 
vate, with  him  behind  a  partition  ;  then  he  came 
¥Qt,  and  spoke  publicly  to  his  wife,  says  he, 
'here  is  a  roan  will  be  walking  all  alone,  either 
at  White-chapel,  or  on  Tower-Hill,  do  you  go 
there ;  if  he  sees  you,  he  will  ask  you  whether 
YOU  want  any  thing,  and  will  deliyer  you  what 
I  told  you.  We  went  to  the  Hoop-Tavern 
again,  and  about  two  hours  after,  the  jewels  were 
brought  by  his  wife.  That  being  done,  we  went 
to  Mr.Tryon's,  Mr.  Turner  carried  the  jewels; 
being  at  Mr.  Tryon's  the  jewels  were  there 
opened :  we  found  by  perusal,  that  there  was 
only  a  carcantt  jewel  wanting,  of  the  value  of 
about  two  hundred  pounds ;  and  Mrs.  Turner 
S(ud,  the  man  told  her,  that  tliat  carcanet  was 
fallen  behind  a  chest,  but  did  not  doubt  to  pro- 
cure it  to-morrow.  Afterwards^  sir  Thomas 
Aleyn  told  him  now  he  could  do  no  less  than 
commit  him  to  Newgate.  Mr.  Turner  told 
him,  then  he  had  better  have  kept  the  jewels. 
The  remainder  of  the  money  being  asked  for, 
he  said  he  would  be  bound  for  it. 

Mr.  Mamwck  sworn. 

Ld.  Bridgman.  What  discourse  passed  be- 
tween you  and  Mr.  Turner  at  Newgate  ? 

M^nnock.  My  Lord,  he  told  me  Mr.  Tryon 
waste  give  him  5001.  to  get  the  jewels  and 
money,  and  that  he  had  got  him  500/.  and 
most  of  the  jewels :  and  that  if  sir  Thomas 
Aleyn  had  not  secured  him,  he  did  believe  that 
be  Miould  have  had  them  all :  but  Newgate  was 
not  a  place  to  find  them  out. 

Ld.  Bridgman,  Did  he  tell  you  of  bringing 
any  money  from  his  own  house?  That  the 
600/.  he  delivered  Mr.  Tryon,  was  procured 
from  his  own  house  ? 

ilfaanocAE.    He  did  tell  me  so,  my  Lord. 

l\imer.  idy  lord,  I  own  it,  I  shall  unfold 
the  riddle  by  and  by. 

Sir  Thomas  Choinberlain  sworn. 

L.  C  J.  Hyde,  What  know  you,  sir  Tho- 
mas, of  tbb  business  f  Pray  let  the  Jury 
liearyoa. 

Sir  T.  Ckambfrlam.  My  lord,  on  Friday 
morning  I  was  at  the  East  India  House, 
liftpiiigeooit  there  ht  that  company:  after- 


wards I  went  to  the  Exchange,  and  beiag 
tired,  I  called  in  at  the  coffee-house,  and  there 
heard     that    Mr.    Tryon    was    rubbed.      I ' 
went  directly  home,  and  dined :  about  three 
o'clock  I  went  to  Mr.  Tryon's  house,  an  old 
friend    of  mine,  my    father's   servant    here- 
tofore, I  went  to  visit  him,  and  fomd  a  great 
many  people  about  him  ;  sir  T.  Ale^n,  lady 
Garret,  and    the  countess    of  Carlisle    waa 
there.    I  told  him,  Mr.  Tryon,  I  understand 
you  have  been  robbed.    Yes,  says  he,  I  have 
a  great  loss.    I  found  him  very  staggering 
what  he  should  do.    I  said,  you  must  now 
do  like  a  man,  or  you  will  lose  all:   said  I 
to  sir  T.  Aleyn,  if  you  do  not  help  the  poor 
man,  being  ancient,    he  will  quite   lose   all. 
With  that  I  went  up  above  in  the  house,  sir 
T.  Aleyn  was  pleased  to  call  me  alon^  with 
him,  I  was  by  at  all  the  examinations ;  I  did 
mistrust,  dnd  told  Mr.  Tryon  in  French,  that 
no  doubt  but  that  gentleman  was  in  the  rob* 
bery :  the  reason  was,  that  he  being  a  fre- 
quent man  in  the  honse,  knew  every  thing : 
he  was  there  continually,  coming  for  jewels 
and  things,  and  no  man  could  do  it  but  him^ 
self ;  thiu  was  my  judgment,  I  told  sir  T. 
Aleyn  assuredly  he  had  a  hand  in  it.    My 
lord,  the  while  we  were  examining  the  ser- 
vants, word  was  brought  in,  that  he  was  heark- 
ening at  the  door,  and  in  the  yards,  which 
made  me  more  and  more  mistrust  him.     We 
heard  that  the  maid  had  been  gadding  abroad 
several  times;  I  desired  sir  T.  Aleyn  to  exa- 
mine the  maid  how  often  she  had  supped  at 
Turner's,  she  denied  any  time.    The  young 
man  was  examined,  who  said,  they  had  been 
thirty  or  for^  times  feasted  at  col.  Turner's. 
My  lord,  sir  T.  Aleyn  has  given  you  a  just  ac- 
count, but  he  omitted  one  thing ;    he  had  a 
note  sent  him,  which  he  had  in  his  pocket, 
touching  Mr.  Turner's  aoing  about  removal  of 
the  money  into  the  Minories;    and    before 
Turner  came  in,  he  examined   Mrs.  Turner 
upon  that  note :  says  he,  you  were  there  too, 
and  carried  the  money.    Says  she,  she  is  a 
liar  and  a  whore  for  saying  so.    Col.  Tomer 
came  in  and  said,  why  do  you  torment  and 
vex  my  wife;  and  falling  a  cursing,  and  swear- 
ing and  banning,  said  she  was  with  child,  you 
will  make  her  miscarry,  let  her  alone.    Sir  T. 
Aieyn  examined  him  where  he  had  been  that 
day,  and  that  night ;  he  told  him  of  many  ta- 
verns, and  going  to  see  his  horse,  and  I  know 
not  VI  hat,  but  we  found  him  faltering.     When 
the  jewels  were  brought,  there  being  two  notes, 
sir  T.  Aleyn  had  One,  and  I  another.    The 
old  gentleman  was  so  joyful  to  see  them  again, 
that  lying  by  him,  and  handling   theroi  he 
pulled  two  or  three  down  with   his  sleeve. 
Says  Mr.  Turner,  come,  I  know  what  belongs 
to  tliem  better  than  any  of  you,  and  read  them 
over,  and  I  will  shew  them  you.    There  want- 
ing one  jewel,  says  he,  that  rogue  that  has  the 
otncr  money,  hath  this  jewel,  but  I  do  not 
doubt  but  I  shall  find  that  out  too.    We  pat 
them  all  together,  and   sir  T.  Aleya  sealed 
them  with  his  seal    For  the  bags  of  nons^i 
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I  saw  them  taken  out,  and  one  being  sealed 

wicb  a  small  seal,  I  pnt  on  both  my  spectacles, 
I  foiuid  a  lion  rampapt  at  top  in' one  of  the 
quarters ;  said  I,  this  is  a  seal  of  some  great 
penon;  and  then  a  letter  was  brought  down, 
aad  being  compared ,  I  was  satisfied  in  mj  con- 
idcoce  tbej  were  alike.  Sir  T.  Aleyn  told  me 
he  most  make  a  mittimus  for  him  and  his 
wife:  said  she,  do  you  send  me  of  your  er- 
rands ?  you  shall  send  somebody  else  another 
time :  I  thought  it  would  come  to  this.  After 
BHich  ranting  and  swearing  (I  thought  the 
devil  would  have  fetched  him  oat  of  the  room) 
he  said,  that  he  had  better  have  kept  the 
jeweb^  than  to  bring  them  forth,  and  to  suffer 
/or  it  himself,  for  he  had  pawned  his  soul,  and 
vooki  not  reveal  it ;  and  said,  that  Mr.  Tryon 
Lad  likewise  engaged  the  like  to  him.  For  the 
600L  he  oflered  hu  bond. 

Lord  Mi^w,  Pray  repeat  one  part  of  your 
evidence  again*  that  was,  that  somebody 
came  to  Mr.  Tryon's  house,  from  the  house  in 
the  Minories,  charging  Mrs.  Turner  to  hare 
been  at  that  house. 

Sir  r.  Chmnherlain.  I  said,  that  before  Tui^ 
oer  came  in  with  the  jewels.  Sir  T.  Aleyn  had 
received  a  little  note,  wherein  was  affirmed, 
ihat  Tomer  and  his  wife  had  been  there ;  with 
which  she  was  acquainted,  and  swore  and  .took 
OB,  she  was  si  whore,  for  she  was  not  there. 

Sir  T.AUyn,  When  I  eiamined  Mrs.  Turner, 
ihe  wonld  own  nothing.  Why,  said  I,  will  you 
deny  this  which  is  so  apparent?  that  you  were 
there  (the  naaid  told  you  so  now)  you  deny*d  it 
wkcn  I  charged  you  with  it. 

Mrs.  IWflMr.    I  did  not,  it's  false;   what 


Turner.  Piythee  be  patient,  dear  Mai,  come 
sit  thee  down. 

.  Sir  T.  AJeyn,  I  asked  Mrs.  Turner  whether 
ibekoew  of  any  money  carried  to  the  Minories 
that  day;  she  said,  she  knew  of  no  money  at 
all,  and  said  she  was  a  whore  that  said  it. 

Mrs.  Twnur,  They  put  it  to  me,  that  I  knew 
vko  brought  the  money  to  my  house,  and  that 
a  woman  acquainted  them  so ;  I  said  she  was 
ahriog  whore  that  said  so. 

LC.  J.  Bridgman,  Mr.  Hill,  what  time  of 
W|bt  did  you  go  out  that  nisht  ? 

BiU,  It  was  seven  or  eight  o'clock. 

I.  C  J.  Btidgmun.  Was  the  door  lock'd  ? 

mU.  Yes. 

L.  C.  J.  firidgman.  Bid  you  carry  the  key 
withyou?— ffift  Yes. 

L  C.  J.  Bridgman,  Was  there  any  more 

EUl,  There  was  another  above  in  the  cham- 
Vr  by  mv  master's  bed. 

L  C.  J.  Bridgman,  Did  you  find  that  other 
key  when  you  came  back  f^-Hill,  Yes. 

L  C.  J.  Bridgman,  In  the  same  place  ? 

Hill.  I  know  not  that. 

L  C.  J.  Bridgman,  Mr.  Hill,  you  have  been 
acquainted  ,witfa  some  transactions  between 
Mr.  Tryon  and  Turner ;  wfts  he  not  employed 
tbout  a  moctgpge  ? 

Mm,  Two  pr  ^et  •  ,    . 


L.  C.  J.  Bridgman,  Were  not  the  names  of 
some  persons  given  to  you  to  that  purpose  ? 

Hiti,  We  have  two  or  three  mortgages  my 
master  lent  him  so  much  money  upon :  we 
heard  of  one  man^  but  whether  he  gave  order  to 
Mr.  Turner  to  take  so  much  money  upon  the 
laiid,  we  know  not. 

L.  C.  J.  Bridgman.  Mi.  Tryon,  bare  you 
inquired  after  the  persons  f 

Tryon,  No,  my  Lord ;.  I  did  believe  all  was 
true. 

Garrtt.  I  have  inquired  after  sir  Theopbilue 
Gilpin,  hut  cannot  find  that  he  has  any  estate 
in  Eoglnud. 

Turner,  My  Lord,  Gilpin  only  assigns  a 
jjodgroent  of  Wescoit's. 

[   L.  C.  J.  Bridgman,  Then  if  Wescott  be  good 
it  is  sufficient ;  you  should  enquire  after  him  f 
Sir  T,  Aleyn,  My  Lord,  John  Turner,  his 
son  there,  fled  away  from  me,  when  I  caihe  to 
the  house  in  the  Minories. 

L.  C.  J.  Bridgman.  Why  did  you  fly  awayf 
John  Turner,  I  did  not,  sir. 
Sir  T.  Aleyn,   No  !  You  ran  away  as  fast  as 
you  could ;  you  got  over  a  ditch.  * 

JfAn  Turner.  My  I.ord,  a  woman  cryed  out, 
*  Get  away  and  save  your  life !'  and  I  not 
knowing  what  the  matter  was,  I  went  away. 

Col.  Turner,  Poor  boy !  he  thought  thieves 
had  been  coming,  and  affrighted  him. 

Sir  7*.  Aleyn,  As  to  Ely  Turner,  I  examined 
him  upon  the  Sunday,  the  day  after  his  father 
was  committed  ;  he  wonld  not  confess  the  car- 
rying of  any  mQney>  and  the  maid  swearing  it, 
1  committed  him  also. 

Col.  Turner,  What's  that  of  Ely  ?  upon  my 
soul,  the  boy  carried  none. 
John  Turner,  I  carried  what  was  carried. 
Col.  Turner,  My  Lord,  one  son  is  as  dear  to 
me  as  the  other,  but  if  either  be  more,  it  must 
be  my  eldest ;  but  yet  I  must  say,  it  was  John 
my  eldest  son  that  carried  the  money. 

Sir  T,  Aleyn,  My  Lord,  W.  Turner  was 
brought  before  me  on  Tuesday  or  Wednesday : 
sir  R.  Brown  sent  out  his  warrant  for  him,  be- 
ing a  person  of  evil  name,  and  likely  to  do  such 
a  fact;  beine  taken,  he  was  brought  before  me. 
My  Lord,  wben  Mr.  Tryon  looked  upon  him^ 
he  suspected  him  :  i  examined  him  when  be 
saw  Col.  Turner';  he  said,  not  these  three 
years,  not  to  speak  to  him ;  and  yet  one  at  the 
Cock  behind  the  Exchange  said,  this  W.  Turner 
staid  for  Col.  Turner  at  his  house  two  hours ; 
that  Col.  Turner  came  in,  paid  for  the  pot  of 
drink,  and  for  ought  be  knew  they  both  went 
together:  thereupon  I  committed  him.  In 
the  afternoon  I  ordered  this  person  to  send  hie 
servant;  one  came  and  made  oath  that  he  came 
in,  and  inquired  for  Col.  Turner,  asked  for  him, 
staid  two  hours  for  him ;  that  they  went  both 
out  of  the  housp  together :  and  this  was  on  the 
Wednesday  the  day  before  the  robbery. 

William  Dawes  sworn. 

All  that  I  cad  say  is  this :  William  Tutper 
was  at  my  bouse  on  Wednesday  was  seven- 
night  last ;  comes  in,  and  called  vx  a  flafOB  ef  • 
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l^neer ;  there  comes  in  %  ciifitonier  of  mine,  saj^s 
lie  to  me,  What  do  you  with  such  a  feUow  in 
your  house  ?  Have  a  care  of  him,  he  is  a  dauger- 
ous  fellow.  Presendv  after  col.  Tiiraer  xame 
in,  and  paid  for  a  flagoo  of  beer,  aad  went 
away. 

Col.  Turner,    I  drauk  not  with  him,  did  I  ? 

Dawes.    Not  that  I  saw, 

L.  C.  J.  Bridgman,  Sir  T.  Aletn,  did  not 
this  Wm.  Turner  deny  that  he  had  seen  col. 
Tarner  lately  ? 

Sir  T,  Aleifn.  He  said  positively  be  had  not 
teen  him  these  three  years,  so  as  to  speak  to 
him ;  said,  he  was  grown  too  high  for  him. 

John  B/nae  (Dawes's  servant)  sworn. 

L.  C.  J.  Bridgmon,  Do  you  remember  when 
^Vm.  Turner  was  at  your  master's  house? 
trhich  is  he  ? 

JBdttie.  That's  he  (poindng  to  William)  he 
was  there  upon  Wedaesday  the  (Sth  of  this 
month. 

L.  C.  J.  Hyde,  Did  James  (called  colonel) 
Xuraer  come  there  Uien  ? 

l^ttse.  William  came,  and  said  he  staid 
tor  the  colonel ;  and  by  and  by  the  colonel 
came. 

L.  C.  J*  Hyde,    When  lie  came,  what  did 

^ey? 

Route,    He  went  to  the  bar,  and  paid  the 

reckoning. 

,  li.  C.  J.  Hyde,    What  time  of  the  day  ? 

B^mte,    About  twelve  or  one  o'clock* 

Ii.  C.  J.  Bridgntartt  Did  you  ever  see  them 
both  there  before  ? 

Rimte,  '  No,  1  never  saw  them  together  be- 
fore,  but  several  others  liave  enquired  for  col. 
Tomer  at  our  house* 

.  L.  C.  J.  Hyde,  By  the  oath  you  have  taken, 
did  Wm.  Turner  say  he  staid  for  col.  Turner, 
and  that  after  col.  Turner  came,  he  paid  for  the 
drink,  and  they  both  went  away  together,  and 
this  on  the  Wednesday  \ 

JloiiM.    Yet,  Sir,  it  was  ao. 

Col,  rttraer:  My  lord,  I  left  him  tliere ;  he 
followed  me  to  the  Eicbange  about  his  arrears^ 
as  twenty  poor  gentlemen  do. 

Mr.  Garretf  Mr.    Watchery  and  Mr.  Peter 

Cuifyf  swera. 

lb.  Cully.  I  was  at  Mr.  Tryon's  this  day 
sevaonight}  as  I  came  from  him,  I  metSirTho. 
ALsyn,  CoL  Turner,  and  Major  Tasker  coming 
up  stairs ;  they  ad&ed  who  was  there  with  Mr. 
Tryon }  I  told  thrm  nobody.  Turner  desired 
earnestly  they  would  stay  a  little ;  for  (says  he). 
b^re  God  you  will  spoil  aU  the  business  by 
aAdJMT.  After  he  ^ad  been  a  little  time  with 
Mr.  Tiyon,  ha  comes  forth  again,  be  takes  up 
tl^  bap  of  money,  says  he,  These  belong  to 
loe^  this  is  not  Mr.  Tryon's  money  :  He  carries 
it  to  the  oU  g^tleman  ;  he  comes  into  the 
room,  says  he,  Gentlemen,  you  may  be  all 
gone,  the  old  gentleman  is  satisfied,  his  money 
aadjewelssh^be  f«)rtfa-ooming  by  5  o'clock 
%)m  night ;  persons  of  qnah^  are  concerned  in 
Ite  kma£aB,  tod  tht  oid  feotUnan  wiil  not 


prosecute.  I  asked  coL  Turner,  Wbv  vrBStb« 
money  carried  from  your  hoeee  to  toe  MiR^ 
m%  i  He  aftid  there  was  none,  and  did  affirai-it 
with  an  oath.  When  the  ba^  -were  valaeti 
out  of  the  waOeta,  upon  comparing  «f  a  eeai  of 
one  of  tho  bags  with  the  seal  of  a  Ittllct  )9ro* 
duced,  I  iband  them  the  same.  That'a  all  I  eMi 
say. 

Mr.  W&icher,  My  lord,  last  Satarday  b^ 
tween  twelve  and  one  o'o&ock  caineeol.  Tamer 
on  the  Ekcfaauge,  and  said  that  Mr.  Tryon 
should  have  all  his  money  and  jewels  by  threis 
o'clock  that  afternoon ;  and  if  any  man  ooald 
say,  that  he  lost  sixpence  of  his  money,  or  stt- 
penny-^ortfa  of  his  jewels,  be  had  two  miow^ 
w  custody  that  should  suffer  for  it.  And  ttskiof 
him  why  the  money  was  that  morning  removeS 
from  his  house  to  the  Minories,  he  said  with  4 
great  oath,  the  money  was  never  in  his  liouse. 

Mr.  Oirret,  When  col.  Torher  brought 
home  the  money,  he  took  up  otve  of  tbe  «ral* 
lets,  and  said,  *  Jack^  take  aoticO)  this  is  unf 
*  money.* 

L.  C.  J.  Hyde,    Where  was  this  ? 

Garret,  In  my  cousin  Tryoia's  house;  and 
that  he  only  left  it  with  my  cousin  Tryon. 
When  we  looked  over  this  money  in  tbe  evefl-^ 
ing,  we  found  that  seal  that  this  eentlemaH 
(point ins  to  Mr.  Cally)  hath  spolse  of;  it  was  A 
little  demoed,  but  yet  apparent  enoasb. 

ZVra^r.  I  did  say  so,  my  Icard ;  be  speaks 
truth. 

Mr.  Pilkington  sworo. 

I  can  say  no  more  than  hatla  been  surd  A* 
ready :  I  shall  reneat  it.  Being  at  the  Hoop- 
tavern  with  Mr.  Tryon's  man,  and  others,  with 
the  officers,  we  were  discoursing  of  his  robbeiy; 
and  I  was  saying.  That  I  admired  he  being  so 
ancient  a  gentleman,  they  woul<d  ute  him  sq 
barbaroasly  as  hath  been  related.  Said  c^. 
Turner,  In  that  they  went  beyoad  their  com* 
mission,  they  had  no  order  for  it.  And  beid^ 
naked  how  they  got  into  the  house,  he  said  one 
got  into  the  cellar  ia  the  day  time :  [And  so 
related  it  in  the  same  manner  as  several  wit-» 
nesses  before.]  Being  asked  boW  his  tooth 
came  to  be  beaten  out  7  8m  he,  It  was  not 
with  a  blow ;  but  the  man's  nngsi'  beins  in  hit 
mouth,  he  closed  his  teeth,  and  Atrug^ing  to 
get  out  his  finger,  his  knuckle  thrnst  out  the 
tooth.  And  then  Mr.  Tryon's  man  saying.  If 
he  and  the  maid  had  been  at  home,  they  should 
have  been  killed :  No,  said  Turner,  yon  #oaId 
only  have  been  bonild. 

L.  C.  J.  Hyde,  Now,  Mr.  Turner,  yot 
have  heaid  your  Cfaaige ;  yon  wiH  do  well  to 
make  an  Answer  to  it ;  yoa  see  whst  is  laid  to 
your  charge* 

Turner .  Ay,  my  Lord:  I  shall  dear  it  tSJ, 
every  syllable  of  it. 

Mr.  Martini  Coachman  was  called  and  swora. 

L.  C.  J.  Bridgmau,  Tell  the  jai^  what  rod 
know:  did  yoa  see  any  people  abont  Mr. 
Tryon's  house  upon  Thursday  miht  ^ 

CoachmM,  I  did,  »y  ioriilinss  eovOfi  by 


from  the  i^aj'house  with  my  coacb;  I  saw  fonr 
jiMB,  two  on  one  side  of  the  door,  end  two  on 
the  other  side;  every  one  had  a  handkerchief 
tM  sboQt  bis  neck,  and  every  one  of  them  liad 
a  good  codfi^el  in  his  hand. 

L.  C.  J.  Bridgnian.  What  time  a-nifr|it  was 
that? 

Ctmekman,  About  eight  or  nine  o'clock  at 
Bight. 

Lsrd'Mayer,  Was  their  faces  turned  towards 
Mr.  Tryon*s  door,  as  if  they  were  to  go  in,  or 
to  knock  ? 

CimcAqwii.  No,  Sir,  two  stood  towards  Fen- 
eburcb-Street,  and  two  stood  towards  Leaden- 
faftH^Street.  I  did  suspect  such  a  business ;  for 
they  polled  down  their  hats  over  their  faces. 

L.  C.  J.  Hyde.  What  kind  of  cudgels  bad 
ifaey? 

Coachman.  Sticks  somewhat  bigger  than 
vttikio^taves. 

Mr.  jOrytm  looking  upon  William  Turner  at 
the  bar,  ^aid,  This^inan,  whose  name  is,  (as  I 
noderstaind)  William  Turner,  I  do  suppose  to 
be  ooe  of  die  two  that  was  in  my  chamber  at 
the  bell's  side,  and  that  indeed  did  strike  out 
my  tooth.  I  asked  him,  Why  do  you  use  me 
so  inhumanly,  like  a  beast,  and  not  like  a  man  ? 
I  am  quiet ;  what  would  you  have  ?  Says  be, 
Be  soil,  you  shall  not  lose  a  hair  of  your  head. 

£jb  C.  J.  Hjfde,  You  believe  that  to  be  the 
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Turner.  There  are  about  twenty  people  that 
knew  a9  much  as  I ;  his  servants,  and  such' as 
had  been  his  servants.' 

L.  C.  J.  Hjfde.  It  falls  out  that  the  selfsame 
night  after  this  house  was  robbed,  in  the  morur 
ing  early,  you,  your  wife  and  son,  go  to  remove 
store  of  money  out  of  your  house. 

2'umer.  It  was  two  nights  after  the  robbery: 
pnrdon  roe,  my  dear  Lord. 

h.  C.  J.  Hyde.  When  you  carry  this,  you 
go  with  a  false  story.  That  o  merchant  was 
broke,  and  you  must  needs  have  some  of  the 
money  for  his  wife  and  eigtit  children;  and 
this  money  was  to  be  set  aside  for  them. 

Turner.  It  was  so,  my  good  Lord. 

L.  C.  J.  Hyde.  You  would  do  well  to  hold 
your  peace  a  while  :  your  wife  and  yoa  dis* 
owned  you  removed  any  money;  yet  after* 
wards  when  the  money  was  brought  there,  and 
taken  upon  suspicion,  (you  taken  in  the  very 
place  removing  the  money)  you  owned  it  to  he 
your  own  :  that  then  it  appeared  tliat  one  of 
those  bags  wtA  sealed  with  the  bishop  of  Chi* 
Chester's  seal ;  and  at  the  time  of  the  burglary, 
there  was  600i.  in  bags  left  with  Mr.  Tryon, 
sealed  with  the  said  seal;  and  one  of  those 
bags  you  brought  back  was  taken  with  you,  and 
owned  to  be  your  own,  and  had  the  same  seals. 
— ^That  is  proved  by  four  or  five  witnesses, 
compared  with  the  seal  of  a  letter  of  the  bishop. 
Your  son,  on  .their  coming  thither,  he  takes 
footing  and  leaps  over  the  ditch  to  escape, 
which  is  a  good  just  ground  of  suspicion  that 
he  is  guilty  of  somewhat  that  he  would  not 
abide  to  answer.  Yourself  and  wife  take  upon 
you  to  know  every  thing ;  you  knew  how  the 
usage  was ;  that  there  was  a  purpose  they 
should  not  be  kHled;  that  he  was  gagged ;  that 
th^  excf^ed  their  commission ;  if  the  man  aM 
maid  had  been  at  home,  they  should  hav« 
been  but  bound.  Ail  particulars  you  take 
upon  you  to  know,  and  to  confess  the  wholt 
and  the  manner  of  it ;  nay,  tell  the  story  how 
they  came  in. 

Turner.    As  I  was  informed. 

L.  C.  J.  Hyde,  Lay  all  ttiis  together,  unles* 
you  answer  it,  all  the  world  must  conclude  that 
you  are  one  that  did  this  robbery. 

Turner.  I  shall  answer  it ;  I  hope  to  give 
all  the  world  satisfaction.  Pray  call  Mr. 
Vandeputty  Mr.  Covell,  Mr.  Esnow,  Mr.  C(x>k, 
my  maid,  and  the  lord  marquis  of  Dorchester's 
servant. 

L.  C.  J.  Hyde.    Tell  us  to  what  purpose. 

Turner.    To  clear  every  paiticular. 

L.  C.  J.  Hyde.    Open  it* 

Turner.  I  shall  first  prove  that  upooThurs* 
day  night,  the  time  of  ttiis  supposed  burglary^ 
that  myself,  my  wife,  and  all  my  family,  were 
in  bed,  fast  asleep,  apd  innocent,  not  knowing 
any  thing  of  this  business.  This  I  shall  prove; 
if  not,  let  me  hang  and  all  my  family. 

L.  C.  J.  Bridgmtin.  All  this  may  be  true, 
andyet  this  not  to  the  purpose. 

Turner.  Then  I  canuot  be  guilty  of  tbi 
burglary* 

L.  C.  J.  Bridgman,   If  yon  will  lay  tnd  plot 
2Q 


Tryon.  I  would  be  loth  to  charge  bim  ;  but 
he  is  as  like  him  es  any  I  ever  saw. 

I4.  C.  J.  Hyde.  Had  they  either  vizors  or 
masks  on  ? 

Tryon.  Nothing,  mjLord;  bare-faced.  One 
said  to  the  other,  It  is  but  past  11  of  the  dock ; 
dse  I  had  not  known  it :  I  was  asleep,  with 
sorpfize  amazed,  beidg  an  ancient  weak  oaaii. 

L.  C.  J.  Hyde.  As  near  as  you  can  conjee* 
tore,  b  that  the  man  f 

Tryon.  Yes,  both  of  face  and  pitch. 

Lord' Mayor,  Mr.  Tryon,  did  you  observe 
those  persons  that  were  at  your  bed-side,  whe- 
ther tnejr  bad  handkerchiea  or  cravats  about 
their  necks? 

Tryon.  My  Lord,  I  did  not  take  notice  of 
that ;  I  do  not  remember  it, 

I.  C.  J.  Hyde.  You  bear  your  indictment : 
that  you,  and  William  and  John,  are  indicted 
ibr  the  felony  and  burglary,  for  breaking  and 
entering  into  the  house  of  Mr.  Francis  Iryon^ 
and  stealing  the  particular  goods  and  money, 
as  you  have  heard  :  I  would  propose  this  to 
you,  to  make  your  defence  touching  your 
charge :  Which  is,  first,  that  you  and  Vv  ifliam 
met  the  day  before ;  be  came  m  first,  and  said 
he  staid  there  until  you  came ;  you  came,  and 
paid  the  reckoning,  and  went  away  :  you  two 
were  together  the  day  before :  wbat  your  husir 
jiess  was,  you  can  better  tell  than  I.  The 
sight  he  was  robbed,  his  servant  being  gone, 
the  door  was  doable  locked.  You  knew  an  the 
private  places,  where  the  keys  lay,  all  the  rooms 
wbereiu  cash,  jewelv,  where  every  thing  was  : 
and  it  waa  not  possible  this  burguiry  could  be 
oommittcd  but  by  oue  that  kneiv  those  things.   , 
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iucli  a  robbery,  though  you  are  not  there,  yet 
you  are  guilty  uf  it  *  ;  for  it  w  ordinary  that 
the  main  setter  will  not  he  present  at  such 
times,  but  will  be  then  in  bed*  that  people  may 
take  notice  thereof.  But  satisfy  the  court  by 
wliat  means  you  came  by  this  money  and  jewels, 
and  then  call  your  witnesses. 

Turner,    1  bhall  go  on  by  degrees,  and  sa- 
Yisfy  you  as  to  the  whole. 

L.  C.  J.  Htfde.  My  lord  Bridgmnn  hath  put 
you  upon  the  right  business :  Do  that  in  the 
nrst  place ;  make  it  appear  how  you  came  to 
know  so  exactly  the  whole  carriage  of  this  busi- 
ness, and  how  you  came  by  the  mouey  and 
jewel3. 

Turner,    I. shall  do  it,  my  lordt     The  con- 
stable coining  for  me,  by.directionof  Mr.Tryon, 
to  assist  hiin,  I  came  to  him :  saith  he,  some 
villains  have   been  here,  and  have  robbed  me 
this  night;    which  made  me   weep.     Said   I, 
theso  are  wicked  people :    I  gave  you  notice 
bow   you  should   have  been   robbed  about  a 
year  since;   but  that  was   prevented.      And 
saith  Mr.  Tryou,  for  God's  sake  assist  me  in 
this,  and  I  .sh«Ul  be  thankful  to  you.    Sir,  s^id 
I,  did  you  see  the  faces  of  tlieni?  Said  he,  It 
run  in  my  mind  very  strongly  that  one  of  them 
is  Christmas.    Said  I,  wlio  is  he  ?  Saith  he.  It 
was  llansou  the  grocer's  ixkid.  I  know  Hanson, 
said  I.    Mosely,  go  and  knock  up  Hanson, 
find    know   where    Christmas   is,   and    bring 
him    to  Mr.  Tryon.     Mosely    took    two   or 
three  men,  and  went  to  Thomas  Hanson,  in 
Mark-lane,  and  there  found  at  a  bricklayer's 
bouse  where  Christmas  lay :  He  vas  a  little 
refractory  to  rise.     Another  constable  coming, 
be  came  down ;  and  then   they  sent  Christ- 
mas to  the  Compter.     Mosely  came  and  told 
us  he  was  in  the  Compter.  I  sat  with  Mr.  Tryon 
that  night.  But,  ray  lord,  pray  observe  how  my 
name  came  into  question :  the  young  man  and 
maid  being  out,  came  home  late,  the  constable 
was  there  then  :  Friends,  saith  he,  where  have 
jou  been?  saith  he,  I  have  been  at  col.Turuer*s 
at  supper ;    which  was  a  notorious  lie,  and 
brought  me  here  in  question ;  God  forgive  him 

*  But  it  seems  that  if  this  had  been  the  fact, 
he  should  sot  have  been  convicted  as  a  prin- 
cipal in  this  offence,  but  only  as  an  accessary 
before  the  fact.  "  That,  which  makes  an  ac- 
cessary before,  is  command,  counsel,  abetment 
or  procurement,  by  one  to  another,  to  commit 
a  felony,  when  the  commander  or  counsellor  is 
absent  at  the  time  of  the  felony  committed : 
for  if  he  be  present,  he  is  principal."  1  Hale's 
Picas  of  the  Crown,  6 16.  But  if  in  aid  of  the 
others  he  had  stood  to  watch  in  some  adjacent 
place,  while  they  entered,  &c.  he  would  hav-e 
been  guilty  of  the  burglary..  See  1  Hale's  Pleas 
'  of  the  Cow.n,  439,  55^,  1  Hawkins  PI.  Cr. 
288  Ed.  1795.  NB.  The  marginal  reference  iu 
the  last  mt  ntibned  book  to  Kelyng,  111,  seems 
to  be  not  at  all  to  the  purpose.  For  more 
learning  ooqcerning  accessaries,  see  the  Case  of 
Mac  Daniel  and  others,  ▲.  d.  1754^  infra.  See 
jilso  Fuster,  Disc,  3,  ch.  1,  s,  4« 


for  it.    Away  comes  the  constable,  by  direction 
of  Mr.  Tryon,  and  Hill's  lye  together.  He  came 
to  my  house ;  we  were  all  asleep.    I  rose,  and 
asked,  Who  is  there?  It  is  I,  said  Mr.  Mosely  ; 
Mr.  Tryon  is  robbed  ;   pray  come  down.      I 
came  down,  and  opened  my  door.     Saith  he. 
Was  Mr.  Tryon's  man  and  maid  here  at  sup- 
per? When?  said  I.   To-night,  said  he.   I  ht>ve 
had  no  suppers  these  nine  montlis,  said  I :  Tbia 
William  is  a  very  roy;ue.     Whereupon  the  con- 
stable replied.  Are  your  sons  within  ?    Yes,  in 
bed  these  two  hours.      Do  you  suspect  anyc 
thing  by  my  sons?  he  went  and  looked,  and  saw 
my  wife,  Jie  (inds  my  6ons  fast  asleep  ;  the  one 
indeed  was  awake.      Pray,  said  I,  see  that  you 
know  them  again.    Upon  my  honour,  my  lord, 
this  boy  (pointing  to  Ely)  was  asleep. 

L.  C  J.  Ht/de.     Upon  your  honour,  sir  i 
pray  speak  by  your  honesty. 

Turner.  Laptus  lingua,  my  lord :  It  is  015 
usual  phrase.  I  hope  I  shall  appear  to  be  a 
good  man.  This  child  was  awake  :  he  saw  the 
maid,  my  daughters :  searched  every  room, 
searched  every  place  that  was  to  be  imagined 
to  be  searched.  Saith  tlie  constable,  I  am  very 
glad  that  your  servants,  your  children,  and  you 
are  iu  this  condition:  I  will  acquaint  Mr. 
Tryon,  what  a  rogue  this  Hill  is,  how  he  bath 
belied  you.  Nay,  said  I,  pray  take  me  witk 
you ;  and  so  I  went  with  my  hair  put  under  m  j 
cap.  When  I  came  to  Mr.  Tryon's,  I  asked 
him  who  had  been  there?  Pardon  me,  my  dear 
lord,  if  I  were  guilty,  I  should  not  speak  auj 
thing  to  exc'u»e  it.  When  I  had  understood 
this,  r  gave  the  constable  five  shillings,  and  de- 
sired him  to  search  about  this  business.  I  went 
to  Mr.  George  Day  the  goldsmith,  and  gave 
him  a  note  of  those  things,  to  be  printed,  thai 
thev  said  they  liad  lost.  Friday  came ;  and  at 
ni^ht  sir  Thomas  Aleyn  was  pleased  to  argue  it 
with  me  :  I  told  him  and  tlie  gentleman  these 
must  be  some  rogues  that  know  the  bouse  ; 
which  put  me  in  mind  of  a  former  crew  Umt 
was  to  rob  him  a  year  since. 

L.  C.  J.  Bridgnuin,  We  would  be  gjlad  you 
would  speak  to  tlie  purpose. 

Turner,  I  did  charge  the  constable  and  Mr. 
Pilkington  that  they  would  get  up  before  day  j 
and  that  they  would  go  to  such  and  such  places 
where  the  constable  and  I  had  privately  spokea 
of,  to  Rntcliff,  or  Ratcliflf  Cross.  The  consta- 
ble and  Mr.  Tryon's  man  had  been  there  ;  bu^ 
the  man  and  his  wife  was  gone  into  London  * 
But  afterwards,  by  inquiry,  the  boy  said  the/ 
were  gone  into  Hertfordshire  a  week  before. 
This  boy  is  in  two  tales :  here  is  some^  praj 
God  these  people  be  houest. 

L.  C.  J.  Bridgman.    Go  on. 

Turner,  Your  honour's  servant,  my  lord. 
Aflerwards  I  went  beyond  the  little  postern 
between  the  two  Tower-hills,  near  the  Tower- 
ditch  :  There  is  one  John  Wild,  who  had 
been  formerly  here  in  Newgate;  he  should 
have  been  transported.  This  fellow  coming 
into  my  mind,  I  having  before  be^n  to  take 
him  in  £ast-Smithfield,  I  had  news  he  used 
.  Wiutcchapely  £a9(-Sauth£eld|  and  Tawer-bill , 
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•ad  bad  lodgings  by  the  Bhie  Boar  by  the  lit- 
tle Postern,  and  at  Noah's  Ark,  and  at  the 
lion-flHibe-Wood,  the  corner  house  at  Tower^ 
diteh.  Thia  house  about  Tower-ditch  and  the 
Nag'a-Head  at  Wbitechapel  were  the  two 
phioes  where  I  found  those  persons  about  a 
twelTefDonth  since,  that  shotiM  have  robbed 
hiiQ.  Ooiag  now  from  house  to  Imuse,  I  passed 
a  fellow  in  black,  in  a  large  coat,  such  another 
nan  as  this,  (pointing  at  one  that  stood  by :) 
he  was  in  a  black  loose  coat,  and  he  was 
trimmed  with  ribband  nt  the  knees.  This 
person  I  passed  liim,  and  he  passed  me;  and' 
then  I  out-went  him  :  and  meeting  faim  on  the 
other  side,  I  was  confirmed  it  must  be  one  of 
these  fellows  I  looked  for,  one  Wild  or  White. 
Passing  the  second  time,  I  ran  to  him,  thrust- 
ing to  faim.  What  mean  you.  Sir?  said  he. 
Said  I,  I  mean  to  lay  flat  felony  to  your  charge. 
Do  not  you  know  me  ?  No,  said "  he,  with  a 
great  oath.  Then  I  know  you.  Who  is  it, 
colonel  Turner  ?  said  he.  I  said,  Ay.  Saith 
he.  What  do  you  mean  ?  Said  I,  Mr.  Tryon's 
house  was  robbed,  and  you  are  the  person  that 
I  will  lay  flat  felony  to ;  you  should  have  been 
one  of  them  that  were  to  rob  hiai  a  year  since, 
when  colonel  Ashton  betrayed  you  all.  He 
began  wkh  some  hard  oaths :  Be  quiet,  said  I, 
iwill  caH  out;  you  are  an  undone  man:  I 
wfll  lay  tiiis  felony  to  you. 
L.  C.  J.  Bridgman.  What  night  was  this.' 
Turner.  Tlie  Friday  ni^ht  following,  about 
12  o'clock  at  night.  1  shifted  my  hold  from 
his  collar  to  the  waistband  of  his  breeches;  I 
thooght  I  had  him  secure.  Said  I,  Wild,  do 
not  deceive  yourself,  play  not  the  fool;  if  you 
will  save  your  life,  let  me  see  where  those  goods 
and  monies  are,lelse  you  will  go  to  pot.  Saith 
be.  Pray  speak  lower;  we  shall  be  heard. 
Well,  I  will  speak  lower.  We  walked  to  the 
hHI.  I  had  fast  hM  of  his  breeches  all  this 
srhile;  and  yet  I  was  afraid  he  might  have 
some  dagger,  and. stab  me:  Said  I,  Be  brief, 
yott  are  alone;  either  resolve  me,  or  I  will  call 
out.  Then  I  will  tell  you,  said  he :  Colonel 
Tomer,  I  understand  you  are  a  person  of  lio- 
mmr,  and  a  gentleman  that  will  keep  your 
word  {  and  if  you  will  upon  a  serious  vow  and 
^yromise  save  my  life,  I  will  unfold  the  busi- 
ness :  but  if  yon  will  not,  with  a  great  oath, 
suth  he,  Toa  shall  hang  me,  and  lose  all  the 
jewels.  Said  J,  What  will  you  have  of  me  ? 
■Seith  he.  Yon  shall  swear  to  me,  *  That  by 

*  the  blood  of  that  Jesus  Christ  that  died  wt 

*  yon,  and  I,  and  all  sinners,  that  I  shall  have 
'  my  life  free,  in  case  I  discover  the  thing  to 
'  yon ;'  and  then  I  will  tell  you  more:  if  you  will 
not  I  will  tell  you  nothing,  do  with  me  what  you 
wifl.  Saith  I,  Wild,  I  shall  stand  with  you  so 
long,  that  I  shall  have  my  throat  cot.  ^pon 
my  nhradon,  saith  he,  stoof^ing  down  upon  his 
knees,  saith  he,  Let  me  never  rise  up,  if  I  am 
notjust  to  you;  and  not  a  hair  of  your  head 
shall  be  f oacbed.  Said  I,  Come,  stand  up : 
i  do  dediire  to  yon  that  I  will  endeavour  with 
oM  Mr.  TryoD :  tell  me  where  the  things  are. 
TIkj  are  DOi  for  off.    Where  are  they  ?  They 


are  at  two  places :  but  do  yon  swear  to  me. 
He  did,  in  «hort,  make  me  say  the  same  words 
that  1  liave  repeated,  and  that  I  would  get  Mr. 
Tryon  to  engage  himself  too  by  the  same  onth. 
1  did  swenr  to  him,  diinking  my  life  in  dangeri^ 
and  thinking  my  friend's  goods  likely  to  be 
lost;  and  did  and  do  intend  by  the 'help  of 
God  to  make  good  my  oath.  Satth  hr,  Wnik 
wiih  me.  He  whistled  once,  the  secoud  time, 
and  at  a  pretty  distance  a  third  time ;  and 
within  a  little  while  came  another  fellow  to 
him,  at  fhe  further  end,  by  the  Horse-Shoe 
tavern.  He  comes.  Saith  he,  Art  tliou  com^ 
Tom .'  I  think  he  called  him  White.  Ay,  saith 
he.  What  shall  we  do.?  We  are  all  undone; 
my  face  is  known.  But  I  have  lit  in  the  hands 
of  a  gentleman  who  will  save  my  life;  but  for 
you,  he  knows  you  not.  Saith  he,  the  money 
must  be  returned ;  go  and  fetch  that  money^ 
Said  I,  Shall  not  I  go  with  them  ?  No,  said  he. 
And  truly,  my  lord,  I  was  very  glad  to  take 
him  at  his  word  :  If  I  had  gone,  I  might  have 
had  my  throat  cur.  There  was  this  500/, 
brooght  at  twice,  three  and  two.  Thry  went 
again,  and  brought,  as  I  take  it,  two  and  one; 
so  there  was  three  and  txvo,  and  two  and  one. 

L.  C.  J^Bridgman,    Who  brought  it? 

Turner,  White.  All  this  while  1  had  the 
feHoyir  by  the  breeches,  and  would  not  part 
with  him.  It  was  from  a  little  past  twelve  till 
four  bringing,  and  was  left  on  the  caUsey,  and 
went  away  and  fetched  the  other.  This  fellow 
and  I,  all  alone  together,  had  this  discourse: 
Said  I,  What  desperate  villains  were  you  to 
|o  and  use  the  old  gentleman  in  this  manner, 
fourscore  years  of  age !  You  beat  and  abused 
him ;  you  are  strange  mad  fellows :  why  could 
you  not  let  him  sleep  in  his  bed  ?  he  w&s  asleep 
when  you  came  in  :  you  were  the  maddest  fel- 
lows that  ever  was.  Saith  he,  Some  of  you 
have  stabbed  him.  I  think  you  deserve  ten 
thousand  deaths  for  laying  your  hands  on  him| 
though  you  did  not  take  sixpenny  worth  of  his 
goods.  Saith  he.  There  was  no  intention  of 
hurting  him  :  upon  my  soul,  there  was  no  or- 
der or  commission.  Saith  I,  How  got  you  in? 
Saith  he^  The  door  stands  open  half  a  day  to* 
gether,  almost:  one  eot  into  the  cellar,  and 
stood  till  all  was  a-Sed :  he  went  into  the 
kitchen,  found  a  candle  standing  lighted,  and 
went  op  into  the  old  gentleman's  chamber, 
and  there  be  found  the  key  of  the  door,  came 
down,  opened  the  doer,  and  let  the  rest  in. 
How  many  was  there  of  them  ?  Saith  he,  three 
or  four.  Said  I,  What  did  you  do ;  and  what 
would  you  have  done  ?  We  would  only  hftve 
bound  them.  How  got  you  the  treasure  ?  By 
a  key  out  of  the  old  gentleman's  pocket:  I 
think  there  is  no  hurt  to  the  old  gentleman ;  X 
would  not  for  all  the  world  there  should.  Yod 
shall  have  the  thifags  again:  and  pray  keep 
your  word  with  me.  About  4  o'clock  in  the 
morning  they  brought  the  money.  Now,  said 
I,  what  shall  we  do  with  it?  I  can  do  nothing 
with  it :  you  must  carry  it  home  to  my  house. 
These  two  fellows  carried  one  three,  and  the 
other  t«o  bags.— We  went  through  Ald{at« 
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with  the  inoney>  and  so  to  mj  bouse :  'mj 
ivife,  nor  sons,  nor  no  soaJ^  God  is  my  witness, 
knew  Any  thing,  of  this  business  but  inyseif.    I 
I^nocked  at  the  door :   This  young  man  (point- 
ing to  John)  came  down,  and  he  unbohed,  on- 
lockc-d,  and  unlatched  the  door.      My  parlour 
V  and  kitchen  is  all  of  one  floor  :    They  followed 
me  in,  and  threw  down  the  money.  He  bringing 
the  candle  to  me ;  No,  said  I,  io  not  bring  it. 
Said  I,  Wild,  what  shall  I  do  fur  the  jewels  aoU 
the  rest  of  the  money?  You  shall  have  them 
bmughtyou  where  you  will  appoint  to-day.  I  will 
luive  them  brought  hither.    Saith  be,  That  can- 
not be.  I  have  forgot  myself:  This  money  must 
not  lie  here :    you  must  remove  it  from  faence : 
For  the  other  youths  that  have  the  rest  of  the 
money  and  jewels,  will  never  be  brought  into 
the  city.     If  you  will  remove  it  into  tlie  Miao- 
lies,  my  life  (or  it,  you  will  have  it  all.    I  will 
pretend  there  we  will  share  iL     You  must  not 
le(  it  lie  at  all,  but  carry  it  presently  thither.    I 
will  tell  what  I  will  do  :   Have  you  any  ac- 
quaintance about  Tower-hill,  where  you  will 
leave  it  i  No,  said  he.     Nor  1  neither,  said  I. 
I  went  up  stairs  to  my  wife;  Mall,  said  I,  have 
YOU  any  acquaintance  about  the  further  Tower- 
bill  ?  I  durst  not  trust  my  wife  nor  sons  :  for  I 
thought  their  tongues  might  be  too  long,  and 
left  Uiem  io  perfect  ignorance.    Truly,  I  must 
clear  them.     Mall^  said  I,  there  is  a  gentlewo- 
man, whose  husband  is  failed,  (this  was  a  feign- 
ed story,  my  lord)  it  must  be  secured  about 
Tower- bill :  She  was  pretty  well  awake.    Saith 
bhe.  There  is  the  commissary-general  of  the 
iting,  liis  daughter  Betty  Fry  keeps  a  shop  of 
linen  at  the  lower  end  of  the  Minories.  Do  you 
think  she  will  be  private,  and  let  it  lie  for  four 
or  five  hours  ?  Undoubtedly  she  will,  saitb  she. 
Pry  thee  get  up,  and  put  on  thy  clothes,  and  go 
thither.     Wild,  where  shall  I  find  you  about  8 
or  9  o'clock.^  I  will  lodge  this  at  the  seamstress's 
shop,  upon  the  right  band  at  the  farther  end  of 
the  Minories :  Tell  me  where  I  shall  meet  you, 
smd  we  will  have  this  money  carried  there;  my 
son,  and  I,  we  will  have  it  lodged.     Saith  he. 
You  shall  have  me  walking  within  three  doors 
of  tbe'Blue  Pig;  so  he  calle^  it,  Saith  I,  What 
mean  you  i  Saith  he,  It  is  a  little  sign,  no  big- 

5er  than  a  pig,  bat  it  is  called  die  Blue  Boar : 
*here  you  shall  have  me  walking  in  the  under 
or  upper  causey.  My  lord,  I  took  this  bov, 
(pointiiig  to  John)  who  knew  nothing  :  I  told 
nim  it  was  a  friend's  money.  I  raised  my  wife : 
Mall,  said  I,  come  away.  My  wife  went  be- 
lure ;  the  boy  and  I  took  the  money :  I  carried 
two,  and  he  three.  My  wife  went  and  knocked 
up  the  maid,  the  door  was  open  when  we  came ; 
God  forgive  tliis'  maid  that  swears  it  was  this 
fon,  she  is  mistaken  ;  upon  my  salvation,  this 
Itoy  was  abed  and  asleep.  When  the  itiooey 
was  there,  I  staid  by  my  wife ;  said  I,  what 
bave  you  done  with  this  money?  I  did  not 
tell  my  wife  aay  thing.  I  came  ttome,  coming 
hoipe,  there  was  my  son  and  wife.  I  drank  a 
cup  of  cyder  (for  I  kept  a  hogshead  of  cyder  ia 
my  house);  as  soon  as  I  draok  it^  I  went  out 
9f  dfMMni  inm^diatelyft  Said  If  to  thiajroungiMt 


800,  Stay  at  home,  I  shall  Iwve  occasion  te  turn 
you  by  and  by.^    I  went  to  Mr.  Tryon's ;  coo- 
ing there,  I  found  Mr.  Gurney  the  mcrebant  s 
Said  X,  Mr.  Gurney,  I  have  good  news,  I  havo 
some  hopes  of  strong  presumptions,  chat  Mr. 
Tryon  will  not  lose  one  pennyworth  of  him 
goods.     Marry,  said  he,  I  am  glad  of  that.  We 
went  up  to  Mr.  To'^°*^i  ^^  found  him  silting 
by  a  little  charcoal  fire,  as  much  as  you  may 
cover  with  your  hands :  he  told  us  he  had  been 
ever  since  three  of  the  ck>ck.    We  asked  biai, 
what  he  would  have  to-comfort  him :   he  lold 
as,  he  had  something.    Mr.  Gurney  nfber  soaw 
discourse  took  his  leave  of  him,  so  I  sat  down 
(Jesus !  what  a  noise  is  here  in  the  Court.  My 
lord,  I  can  bear  but  with  one  ear).   I  say,  I  sat 
down  at  the  bed-side  of  Mr.  Tryon,  he  oo  the 
stool :  Mr.  Tryon^  said  I,  I  have  good  news  for 
you.   Saith  he,  Hast  thoa  ?  I  am  glad  of  it  with 
all  my  soul.    Sir,  said  I»  I  am  informed  yoo  will 
not  lose  any  of  your  poods  or  money,  there  ia 
but  98f .  spent  of  all  yonr  money,  the  rogues 
took  bat  40f.  out,  and  Wild  told  roe  there  was 
%s,  saved :  I  dare  boldly  say,  by  three  of  tha 
clock  in  the  afternoon  you  will  be  master  of 
them  again.    I  would  be  glad  of  tliat,  and  will 
awe  you  dOO/.    But,  ar,  said  I,  there  is  a  tale 
hnngjB  by  this :  You  know  you  should  hove  been 
robbed  about  a  year  since;  and  I  have  appre- 
hended Wild,  who  was  one  of  the  iateoded 
thieves :  tlien,  he  bstb  made  me  swear.  By  the 
blood  of  Jesus  Christ,  &c.  that  he  shall  havo  his 
life,  if  you  have  your  goods:  He  Ikatk  enga^^ 
me  tliat  you  shall  likewise  swear  by  the  like 
oath,  or  else  yoo  shall  hang  him,  aild  so  lete 
your  goods,  said  I,  I  have  a  great  part  of  your 
money,  but  the  jewels  and  the  rest  of  your  oio» 
ney  is  wanting.  The  old  gentleman  was  almost 
overjoyed :  Thds  is  not  true,  said  he.    Said  I,  I 
do  declare  tlus  is  true  in  the  presence  of  God, 
make  no  words  of  it ;  if  the  business  be  diaoo* 
vered,  we  shall  lose  the  jewels.    WeH,  said  hck 
I  will  he  ruled  by  you,  colonel ;   and  the  JLera 
God  make  me  thankful  I  have  such  a  friend  in 
the  world  that  hath  done  this  for  me,  I  shnU 
never  make  you  amends:   and  tliereupon  be 
entered  into  the  same  oath,  That  by  the  bloody 
&c.  the  blood  of  the  man  should  not  be  tpik 
though  he  lost  both  money  and  jeneb.    I  dio* 
coursed  with  him,  I  told  him  over  and  over 
a^ain,  left  him  satisfied  that  I  woold  be  witk 
him  again,  and  bring  him  more  tidingft,  bat  by  S 
o'clock  I  doubted  not  but  be  sboold  have  aB. 
Then  it  was  ahuoat  8  at  eight ;  away  weit  I  te 
Tower>hill  to  look  my  merchant  John  Wild^  he 
was  here  in  Newgate  formerly :  there  found  I 
him  walkiufi  by  the  Bhit-Boar,  carelessly  walk^ 
ing  there,  with  Ids  coat  under  his  ami.    Said  I, 


Uow  now,  what  news  f  I  think  I  beve  .netir 
pleased  yoa,  saith  ha.-  What  have  yen  done^ 
said  L  I  have  lodged  the  money  hard  by,  and 
all  is  right.  What  have  yoe  doae  )  Is  all  rifbt 
on  the  other  side  }  All  shell  be  well :  Bet  where 
have  yoM  lodged  it  I  Hcse  at  a  seawetpewes  at 
the  coiner  of  the  Minories:  seid  be,  Tbemooey 
most  be  removed,  there  are  satesnen  cbere- 
ahttti^  and  lim  Mow  that  belli  the  jewtli  ht 
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m  kMwiiy  ht  will  dO{;  come  thither ;  remoTe  k 
towards  the  waier«9ide,  any  where  ami  the 
ihiiip  «haU  come,  my* life  for  it.  They  hud  a 
€ai*»  ejre  ring,  they  were  6uch  wise  tapidarieSf 
they  called  this  a  hundred  pound  ring,  when  it 
was  Bot  worth  five  pottod.  lie  ij^ave  order  thnt 
the  nooey  might  be  egein  removed  lo  the  other 
end  by  the  Uuise-shoe  tavern.  I  run  home, 
fetched  my  •on ;  said  I,  Wife,  we  miui  tmve 
away  the  money.  My  lord,  be  told  me  lie 
would  bare  away  the  mooey  to  the  Half*Mooi^ 
tawern  io  Si.  Catiierine's  or  the  corner  tavern 
at  the  Iroo-gate ;  said  I,  Are  not  you  retolved? 
Welly  said  be,  it  shall  be  carried  to  St.  Cathe- 
line's,  he  would  meet  my  son  at  the  Noah*ft-ark 
at  Tower-ditoh:  let  roy  son  but  hand  the 
money  over  that  path,  and  he  would  hand  it 
to  the  otber.  We  did  carry  it,  carried  it  again. 
ilc  cbia  second  carrying  comes  sir  Thomas 
Aleyn^  he  had  heard  some  cry  of  money  l^fr, 
becomes  with  a  great  company  of  people  afier 
bioiy  <nd  ihe  foolish  wench  snid  to  my  son, 
Mr.  JohOy  fly  for  your  life.  John  heini^sur- 
prised  and  afirightcd,  he  went  out  o{  tlie  back- 
door, went  over  the  ditch,  and  went  to  my 
boose.  Sir  Tbomes  Aleyn  had  also  sent  to  se- 
cure my  bouse.  When  the  lad  came  home 
iato  the  street^  m^  doors  were  shut  up :  (Gen- 
tlemen of  the  Jury,  do  you  understand  ?^  llie 
boy  aeeioK  such  a  rout  at  the  door,  saith  the 
p^^ky  IVlr.  Johoy  your  father's  house  is  shut 
up  about  Mr.  Tryon*s  money.  He  walked  by 
ihe  street,  and  went  into  Bisbopsgate-street, 
jmd  Cbcapeide,  into  Paternoster-Row,  and  so 
mto  Fleei-street:  I  did  not  hear  of  him  till 
Saturday,  in  the  afternoon. 

When  sir  Thomas  Aleyn  came,  saith  he, 
lir.  Turnery  here  we  have  catched  you  and  the 
■Moey.  Said  I,  if  you  be  basty  and  passionate, 
as  yon  were  last  night,  you  %vill  spoil  all  the 
whole  business.  Tell  me,  saith  be,  whose 
money  it  i%f  Said  I,  it  is  my  money.  The  truth 
iBy  the  old  gentleman  hath  promiaed  roe  500/.  it 
is^  the  naked  truth  ;^  I  would  not  have  sir  Tho- 
mas Aleyn  hove  the  honour  of  gaining  it,  but  I 
would  have  the  honour  of  gaining  it  my  way. 

Sir  Thomas  would  know  whe^er  it  was  my 
mooev,  I  told  bim  I  had  received  part  of  it  at 
a  g|i^aitih*s;  so  I  put  sir  Thomas  off.  Come, 
come,  said  he,  we  will  carry  this  money  to 
Ur.  Tryoii.  Said  I  to  Mr.  Tryon,  Here  is 
part  of  jour  money,  you  know  what  f  teld  yoQ 
eien  now*  Ay,  sai'tb  he,  God  he  thanked, 
before  sir  Tbonoas  Aleyn.  I  asked  him,  what 
bis  promise  was,  and  told  him  hbw  the  passage 
was  iu  short;  aod  the  old  man  did  acknowledge 
that  sacb  a  promise  was  made,  and  would  have 
down  apoQ  his  knees.  I  passed  my  word  to 
ban,  that  by  thiee  o'clock  i  doubted  not  bnt 
be  would  mive  his  JJ^eisy  and  the  rest  of  the 
money.  Saith  sir  Tfaomas  Aleyn,  go  (whether 
he  said  live  and  prosper,  I  know  not)  go,  Ood 
Usss  you  ;  end  upon  my  honour,  (i  thiftk  that 
was  Ins  won!)  the  oU  man  shall  mt^e  good  his 
word.  Av,  but  sir  Thomas,  what  wilt  become 
«f  n»  ftad  yoo,  by  tlm  bosinessy  for  I  under- 
lh«  Itw)  Baw  win  tMihaMnfs»h•«ftMh- 


ed  up  ?  You  will  be  fined,  sir  Thomas ;  I  must 
break  my  word,  he  mubC  be  a^^prehended,  or  I 
must  suffer.  Saith  air  l*homas,  do  not  trouble 
me  with  thnt»  get  but  tlwf  goods,  and  the  old 
man's  word  shwi  be  made  good,  leave  that  to 
me.  More  than  that,  lie  said,  tie  would  make 
op  the  business,  or  he  would  smother  it.  My 
lord,  yoo  have  a  great  deal  of  paiieace,  I  am 
humbly  hoiuid  to  yoo,  here  is  nothing  but  the 
naked  trutli  step  by  step,  as  I  trod  it.  After* 
wards  Wild  cnme  and  said.  All  will  be  weil. 
Said  I,  What  have  you  done  ?  Are  you  sore, 
saith  he,  the  jewels  nor  nothing  shall  be  stirred  < 
Said  I,  You  see  all  is  spoiled;  &ir  ThomAs 
Aleyn  is  come  wtiere  we  had  lodged  the  money, 
4he  thing  is  known,  do  not  they  near  of  it } 
Ye?,  tliey  hear  as  well  as  you,  and  know  what 
is  done,  and  some  have  eyes  upon  you.  Said 
J,  they  will  run  away  with  the  jewels.  No, 
you  shall  meet  about  three  o'clock ;  nobody 
knows  me  bnt  you,  your  wife,  and  your  son, 
who  saw  me  this  morning  at  three  o^doek, 
either  by  the  Blue-Pi«;  at  Tower-Hill^  orNagV 
Head  ever  against  White-Chapel  church. 

It  is  agreed,  for  God*s  sake  look  to  it,  your 
life  and  mine  is  concerned  ;    if  the  jew  eU  be 
lost,  I  will  persecute  you  to  tlie  death,  look 
they  are  preserved,  and  not  purloined.    Sairh 
he.    The  bags  were  never  opened.     I  parted 
with  Inm,  be  was  to  look  fuc  me  at  three  of  the 
clock  :    coming  home  about  Chai^e^time,  who 
slioiild  I  meet  with  bot  Mr.  Stobbs,  who  told 
me  that  it  was  ail  the  news  upon  the  £xcliattge, 
that  you  hnve  been  in  the  robbery.      Said  I, 
Do  not  trouble  Yoor  head,  I  have  discovered 
the  business.    'Hien  said  Stubbs,  You  know  I 
and  Thomas  Lyon  are  bail  for  yoit.      At  that 
time  I  satisfied  him.    Afterwards  that  day  I 
met  with  Mr.  Cole  the  officer;   said  be^  Colo« 
nel,  I  arrest  you.     For  what  ?    for  more  fool- 
eries y^t  f    Thomas  L;)ran  wilt  not  be  satisfied. 
By  six  o'clock  tins  Ifusiness  will  be  all  over : 
nothing  will  serve  your  turn  but  Tiolenoe,  vio- 
lence, no  force,  no  law.    I  was  forced  to  go  to 
the  Hoop-tavern.    I  got  them  to  send  for  Mr. 
Stubbs  and  Lyon  ;   tliey  came :    said  I,   What 
will  you  have  ?   I  lun  in  prt^secotion  ()f  a  busi- 
ness for  Mr.  Tryon,  you  will  undo  it  with  this 
six-penny  business :  say  what  security  you  will 
have,  and  you  shall  have  it  t  said  I,  Mr.  Tryon 
and  sir  T.  Aleyn  shall  give  ^u  their  security, 
to  save  yon  harmless  for  bewfg  my  bail.    Said 
they,    Hold  Mr.  Tryon,  we'll  do  ic ;    we  are 
content ;    they  went  away,  and  told  me  they 
would  get  a  bond,  and  come  presently :  but 
what  was  this  pre9(;ntly  ?   I  will  warrant  yoa 
they  staid  two  hours ;  it  was  seven  o'clock  at 
night  before  I  parted  witb  them.    I  was  fain 
to  send  the  little  boy  for  Mr.  Hill,  Mr.  Pilk« 
iagton,  Mr.>  Millingion  ;  this  was  either  a  curse 
fit>m  God  sent  ufMin  me,  or  a  plot  of  roguery 
that  the  money  sboeld  be  lost.    Tbey  came  not 
beck  till  seven  o^olock,  end  then  withoat  a 
bond ;  and  I  fell  a  little  violent :    but  I  wis 
telling  them,  bow  these  rogues  told  me  the 
ivbole  carriage  of  this  robbery ;  wheA  it  cim» 
thttt  Mr.  Tryon  an^  sir  T.  Aleyn  beard  that  I 
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was  in  custody,  he  sent  a  constable  with  n  war- 
raot  to  briug  u»  all  before  him.  When  we 
came  there,  I  desired  sir  Thomas  to  let  a  gen- 
tleman go  with  me ;  I  will  break  my  oath  with 
the  fellow,  and  we  will  apprehend  him,  and 
make  iiim  bring  the  jewels.  SirT.  Aleyn  told 
them,  if  they  would  all  go  together,  they 
raight ;  but  to  go  out  of  the  liberties,  he  could 
DOt  let  them  go :  I  liave  you,  add  I  will  keep 
you,  and  do  find  him  if  you  will.  How  now, 
sir  Thomas,  said  1,  are  you  come  to  that  ?  have 
you  fooled  me  all  this  while  ?  i'failh,  I  thank 
you,  for  you  have  trepanned  me  very  fairly ;  if 
any  thing  miscarry  in  my  honour  and  reputa- 
tion, or  blond,  you  are  in  the  fault :  here  I  do 
declare,  said  I,  if  you  will  let  me  go,  I  will  take 
him.  Then  sir  Thomas  did  inchue  to  let  me: 
what  say  you,  officers,  will  you  go  out  of  your 
liberties  with  this  gentleman  ?  Sir  Thomas, 
said  I,  there  is  no  liberty  or  privilege  for  felons; 
I  will  seize  a  felon  myself  in  any  ground  in 
England  without  warrant.  I  do  remember  this 
Wild  did  condition,  that  in  case  I  could  not 
come,  I  should  trust  no  man  living  but  myself, 
because  he  had  had  my  soul  pawned  to  him.  1 
asked  him  whom  he  would  tru6t:  He  said.  If  I 
could  send  my  wife,  describing  her  to  him,  that 
she  was  a  full  short  woman  about  forty  or  6fty 
years  old,  she  had  a  long  black  scarf  on  ;  then 
let  him  alone  if  (  cannot  come,  I  will  send 
•iich  a  woman,  and  send  the  things  by  her,  and 
preserve  your  life.  I  told  sir  Thomas  this  story. 
My  wife  came  to  me  publicly,  I  did  not  whbper 
with  her 


Mrs.  Turner.    Nay,  look  you,  husband- 


Col.   Turner.      Pr'ytbee,  Mall,  sit  down : 
you  see,  my  lord,  my  wife  will  interrupt  me* 
with  nonsense.     Pr*ylhee  sit  thee  down  quick* 
]y»  and  do  not  put  me  out :    I  cnnnot  hold  wo- 
men's ttmgues,  nor  your  lordship  neillier. 

Ld.  Bridgman.    This  is  not  a  May-game. 

Col.  Turner.  My  lord,  it  is  a  serious  busi- 
ness, and  I  hope  God  will  bless  it.  Pray,  said 
1,  Mall,  ^o ;  as  you  love  and  honour  my  life 
and  credit,  or  any  thing  that  concerns  me,  I 
beg  you  to  go.  Then  I  will  go,  saith  she; 
whither  must  I  go  ?  You  mast  go  to  the  further 
Tower-hill,  si&  doors  beyond  the  little  postern  : 
now  it  is  so  much  o'clock,  from  five  to  seven  he 
will  walk  there.  A  fellow  will  come  to  you  in 
bhick,  that  man  that  in  the  morning  took  tlie 
money  from  Jack,  he  will  know  you,  and  once 
in  a  quarter  or  half  an  hour  he  will  come  to 
you.  If  you  do  not  find  him  in  half  an  liour, 
stay  no  longer,  but  pack  away  to  >  White- 
chapel,  a^k  for  the  Na^^Vhead  in  White-chapel, 
and  once  in  a  quarter  of  an  hour  you  will  have 
a  man  come  to  you,  and  take  notice  of  you, 
and  ask  you  who  you  are ;  and  you  must  say, 
that  you  walk  for  one  to  give  you  somewhat : 
lie  will  deliver  you  somewhat,  and  whatever  he 
delivers  you,  bring  it  hither.  Said  1  to  them. 
You  Hioy  send  if  you  will,  and  dodge  my  wife, 
and  catch  him  that  way  ;  they  would  not.  I 
sf^nt  my  poor  wife  away,  and,  saving  your  lord* 
abip'ti  presei>ce,  she  did  all  bedirt  herself,  o 
thing  she  did  not  use  to  do^  poor  loul :    She 


found  this  NagVhead,  she  sat  down,  being 
somewhat  fat  and  weary,  poor  heart !  i  Irave 
had  27  children  by  her,  15  sons  and'  12  daugh- 
ters. Seven  or  eight  times  this  fellow  did  round 
her 

Mrs.  Turner.    Let  me  give  that  relation. 

Col.  Turner.  You  cannot,  it  is  as  well : 
pry'thee  sit  down,  dear  Mall,  sic  thee  down^ 
fjood  child,  all  will  be  well.  When  she  came 
back,  she  came  with  something  in  ber  apron  : 
What  are  you  sped,  saiih  he?  I  know  not 
what :  a  man  came  to  me,  and  asked  me  who 
1  looked  for ;  I  told  him,  1  looked  for  any  man 
that  would  give  me  any  thing.  Are  you  col. 
Turner's  wile  ?  and  upon  her  answer  he  gave 
her  these  bags  into  her  apron,  and  was  gone  a 
matter  of  a  yard  fiom  her  :  steps  back  again, 
that  is  hot  ail,  here  i^  a  diamond  ring  worth 
100/.,  give  (bat  to  your  husband.  And  this 
diamond  ring  proves  a  catVeye  ring,  and  worth 
.but  4/. 

Mrs.  Turner.    Well,  and  did  not  I  bring 
these 

Col.  Turner.    Look  you,  my  lord,  this  wo- 
man will  put  me  out.     My  lord,  she  did  deliver 
all  these  things,  and  went  home.     I  did  take 
out  f  liese  goods  :  Now,  said  I,  Mr.  Tryon,  yon 
see  all  is  come,  (sir  Thomas  Chamberlain  wus 
there)  I  have  performed  all  my  part,  look  to 
the  rest,  that  you  perform  yours.    Some  people 
report,  that  there  is  other  jewels  of  my  own ; 
my  lord,  they  are  ail  his  own,  and  he  will  noC 
disown  it,  and  I  do  not  expect  my  500/.  for 
what  I  have  <lone,  according  to  his  promise, 
*  That  as  Jesus  died,'  &ic.  and  the  mao  should 
not  be  prosecuted,  nor  lose  a  hair  of  his  head,  « 
if  he  lose  bis  whole  estate :  and  I  do  expect  my 
money,  not  such  a  reward  as  this.      After 
which  I  was  committed  by  sir  T.  Aleyn^  and  so 
was  my  wife.     Now  pray  let  me  call  my  wit- 
nesses, and  if  I  cannot  make  it  good,  that  lam 
clear,  let  me  be  hanged.   My  lord,  1  shall  hum- 
bly intreat  that  Mr.  V'andeput  may  be  called, 
Mr.  Cowel,  and  the  others. 

Ld.  Bridgman.     What  do  jou   prove  by 
them. 

Turner.  To  prove  part  of  chit  business. 
That  I  did  assure  Mr.  Tryon  of  liis  goods :  and 
to  my  reputation.  I  forgot  one  chief  thing,  I 
am  not  a  man  in  debt,  take  notice  of  that,  ne 
man  in  the  world  hath  my  bill  tor  5/.  There  is 
only  this  contest  between  Mr;  Vanbaiigb  and 
myself  which  is  left  to  arbitrators,  and  the 
lord-mayor  is  umpire :  It  is  known  I  have  an 
estate,  and  there  is  one  thing  remarkable, 
gentlemen  of  the  jury,  I  could  have  had  all 
these  jewels  at  any  time  in  trust ;  I  could  have 
broke  as  well  as  others,  and  paid  5i.  in  the 
pound  :  I  lately  made  payment  of  4,600/.  for 
goods,  and  can  have  20,000/.  credit  any  day 
upon  the  Exchange:  Why  I  that  had  thai 
credit,  that  might  break  for  so  much  money, 
why  should  I  put  my  neck  in  ^a  halter  ?  These 
are  very  strong  arguments  for  me,  that  I  am 
nut  such  a  person^ 

Ld.  Bridgman.    I  will  tell  you  wimt  yoa  ^ 
hay«  done:  Yoa  have  made  a  very  long  ttwy$ 
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tnd  have  taken  up  tlie  time  of  the  coart  tlie^e 
two  hoars  in  a  narrative ;  and  vvljeu  all  is 
ilone,  ansae r  \x\e^  Have  you  any  witnesft  lo 
prove  all  thb  discourse  parsed  between  you 
ud  Wild  ? 

Turner.  I  bare  by,  witnesses  to  prore 
I  said  this,  that  there  was  such  discourses 
betwt-en  u<. 

Ld.  hridgma-z.  No  doubt  of  it;  ni>d  so 
will  man^  a  muii  at  Newgate  frame  bucti  n 
story  as  this. 

ll  C.  J.  Hyde.  You  havetold  a  long  story 
about  Wild,  thnt  yon  took  him  by  the  tlirunr, 
and  that  you  were  alune ;  what  weapons  iiaU 
jou. — Turner.    None,  n>y  lord. 

Ld.  Bridgman,  Had  you  a  lanthorn  with 
you. — Turner.     No,  my  lord. 

Ld.  Bridgman.  What  time  of  the  night 
was  it  ?  \ 

Turner.     Twelve  o'clock,  my  lord. 

Ld.  Bridgman.  You  staid  till  four,  so  they 
were  four  hours  a  bringing  of  the  money  ? 

Turner.     Yes,  my  lord. 

L.  C.  J.  Hyde.  You  took  a  man  in  the  dark 
by  the  throat,  that  man  that  was  guilty  of  such 
a  thing,  as  when  that  you  did  let  him  go  to 
call  bis  companions,  to  bring  the  money, 
bring  fellows  to  you  single ;  I  would  be  glad 
to  know^  whether  in  this  case  they  would  not 
bare  knocked  you  on  the  head,  and  killed  you  f 

Turner.  My  lord,  Wild  had  engaged  his 
soul,  and  I  my  soul  to  him,  that  if  I  would  not 
discover  him,  1  should  go  away  free. 

Ld.  Bridgman.     Great  security  indeed  ! 

Col.  Turner  called  several  witnesses,  viz. 
Vandeput,  Mr.  Cowel,  Mr.  Legoose,  Mr. 
Snow,  and  Mr.  Mosely  the  constable.  I  de- 
sire my  maid  may  be  called :  pray  ask  sir 
Thomas  Aleyn  what  he  hath  done  with  my 
maid,  he  took  lier  up  with  sir  Richard  Brown 
and  two  marshal's  men :  (pray^  gentlemen, 
make  not  a  laughing  business  of  this)  sir  Tho« 
mas,  pray  where  is  my  maid  ? 

Sir  T.  Aieyn.  I  had  this  maid  upon  exami- 
Bauon,  I  found  cause  of  further  examina- 
tion, thereupon  directed  un  officer  to  take  her, 
aod  she  is  now  io  the  garden. 

Mr.  Motefy  the  constable  examined. 

When  I  came  first  to  Mr.  Tryon,  at  Mr. 
Tryon's  house,  be  was  bound ;  then  he  asked 
irhere  his  roan  and  maid  was?  he  said  he  could 
Dot  tell.  By  and  by  the  man  came  in,  and 
being  asked  Avhere  he  was,  he  answered  he 
was  at  col.  Turner's  at  supper.  Presently 
after  we  went  to  col.  Turner^s  he  came  to  the 
window,  his  wife  and  two  sons  were  in  bed. 

Ld.  Bridgman,  Did  Mr.  Tryon  give  you 
order  to  come  to  him  ? 

Mosely.    Yes,  my  lord,  he  did. 

Ib.  Q.J.Hyde.  Musely,  you  were  consta- 
ble, were  ydu  not  ?  What  discourse  had  you 
witb  Mr.  Turner  about  a  dangerous  place  that 
yo'a  did  suspect,  where  some  people  may  be  to 
do  such  a  feat  ? 

Mosely,  I  never  heard  of  any  such  thing 
spoken. 


Ld.  Bridgman.  You  say  Mr.  Tryon  he 
wished  you  to  call  Turuer  to  hiiif ;  did  iie  give 
you  any  order  or  direction  to  aef|)^h  hjs  house  I 
Who  wished  you  to  go.  up  to  •  the  house  to 
see  whether  his  sons  uud  daughters  were  in 
bed  ? 

Mosely.     Mr.  Turner  did,  my  lord. 

2'unier.  He  doth  not  say  true,  my  lord: 
pray  ask  him,  when  be  came  to  my  door,  and 
r  opened  it,  if  he  did  not  ask  whetiier  Mr. 
Tryon's  servant  was  there  at  supper  that  night? 
I  said,  no.  Is  your  sons  within,  said  he?  I 
said,  Ay.     Pray  let  me  see  then). 

Mosely.  I  came  to  Mr.  Turner's  house,  and 
knocked  at  the  door  with  some  others  with  roe; 
at  last  (he  colonel  came  out  of  his  bed.  I 
suppose  he  came  out  of  liis  bed,  being  partly 
naked;  he  came  down  to  the  door;  X  askeH 
him,  where  are  your  sons  ?  They  arc  in  bed, 
says  be.  Said  I,  Mr.  Tryon  is  robbed,  he 
would  have  you  come  to  him. 

Ld.  Bridgman,    Did  he  desire  you  to  go  up  ? 

Mosely.  No,  my  lord;  but  1  asking  him 
whether  his  sons  were  in  bed,  he  said^  I  pry- 
tbt>e  go  up  and  see. 

Turner.  My  lord,  I  would  prove  where 
my  sons  were  on  Thustfay  night  at  ten  o'clock. 

Lord  Marquis  of  Dorchester's  servant  exa- 
mined. ' 
My  Lord,  till  nine  o'clock  they  were  with 
me  at  my  Lord  Marquis's  house. 

Ld.  hridgman.  What  time  came  they  thi- 
ther? 

Marq.  Servant,  Between  seven  and  eight  at 
night. 

Col.  Turner's  maid  examined. 

Turner.  Come,  maiden,  pray  tell  my  Lord 
and  the  court  when  my  sons  came  home  this 
night. 

Maid.  Between  nine  and  ten  o'clock. 

Ld.  Bridgfnan.  Were  your  master  and  hi« 
SODS  in  bed  all  Friday  night,  or  no  ? 

Muid.  Yes,  my  Lord,  they  were. 

L.  C.  J.  Hyde.  Did  your  niaster  go  forth  on 
Friday  night? 

Moid.  No,  he  was  at  home  and  in  bed  all 
that  night  till  8  in  the  morning,  and  Thursday 
niglit  before. 

Turner.  A  silly  soul,  she  knows  not  what 
she  says. 

L.  C.  J.  Hyde.  1  will  ask  yon  again,  was 
your  master  ^t  home  on  Friday  night  ? 

Maid.  No,  I  think  he  was  not. 

L.  C.  J.  Hyde,  Why  did  you  say  so  before  ? 

Maid.  I  cannot  remember.  Sir. 

Ld.  Bridtitnan.  She  knows  her  master's  mind. 

Turner.  No,  upon  my  soul,  my  Lord. 

Ld.  Bridgman,  My  masters  of  the  jury,  this 
is  the  use  of  the  maid's  testimony ;  she  will 
say  any  thing,  she  is  no  fit  witness,  no  trust 
to  be  given  to  her  either  one  way  or  other. 

Turner,  Pray  call  Mr.  Cowel,  Mr.  Legoose, 
Mr.  Cook  the  uoldsroiih. 

Ld.  Bridornan.  What  do  you  call  these  for? 

Turner.  To  prove  my  condition,  my  credit 
and  reputation. 
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Ld.  Bridgman,  Tlie  jury  knows  ihntalreoHv. 

Mr.  Cook.  Thtis  much  I  cau  say,  that  I  have 
known  iiim  svihie  tHenty  years,  I  have  had 
dealing  with  him  to  t}ie  vnlue  of  several  hun^ 
dred  pounHs^I  have  tru&ted  him,  and  have  found 
him  very  faithful;  I  have  seep  in  his  possession 
jewels  to  the  value  of  8  or  10,000/.  by  which  I 
suppose  if  he  had  been  sudi  a  person,  he  might 
have  done  himself  a  kindness  b^  breaking. 

Mr.  Legoose.  A\\  I  can  say,  is,  I  have  an  ac- 

3uaintance  with  this  person,  he  was  a  solicitor, 
ealt  honestly  and  faithfully  in  a  business 
If  herein  I  was  concerned ;  he  hath  lived  very 
well. 

Sir  R.  Brown,  Where  you  have  heard  one 
raao  say  he  is  an  honest  mnn  have  you  not 
beard  a  hundred  say  otherwise? 

Mr.  Legoose.  There  hath  been  an  ill  report 
that  he  hath  been  a  person  that  lived  high. 

Turner,  ^ir  R.  Brown,  no  man  in  England 
can  say  black  is  roy  eye. 

Sir  K.  Brown^  Mr.  Turner,  you  say  you  were 
upon  Tower- Hill  all  Friday  night;  whither  went 
you  in  the  morning  f 

Turner.  I  came  home  between  4  and  5  in 
t!be  morning. 

Sir  R,  Brown.  Your  maid  offered  to  depose 
even  now,  that  you  did  not  ribe  ail  that  morn- 
inebefore  eight  of  the  clock . 

Turner,  Lap$u$  Lingua,  if  tlie  g»rl  be  mis- 
taken. 

Ld.  Bridgman.  Do  not  trouble  youself  with 
that,  her  evidence  is  of  no  force. 
'  Mr.  Jeffries.  Col.  Turner,  I  cannot  say  any 
thing  that  will  be  advantageous  to  you ;  my 
lurd,  and  gentlemen  of  the  jury,  I  have  heard 
Air.  Tryon  hath  trusted  him  wiih  jewels  to  a 
good  value,  and  that  Mr.  Tryon  had  a  very 
good  repute  of  him. 

Sir  K.  Brozon.  Pray  what  report  hath  he  np- 
on  the  Exchange  ? 

Turner.  I  owe  nothing  there,  Sir  Richard 
nor  none  there  cnn  lay  any  thing  to  my  charge, 
except  it  be  that  lama  cavalier. 

L.  C,  J.  Hyde,  Mr  Turner,  have  you  any 
more. 

Turner.  My  Lord,  I  do  want  these  Gold- 
smiths, they'  do  not  appear,  they  promised  me 
they  would. 

L.  C.  J.  Hyde.  IIow  can  we  help  it  ? 

Turner.  I  do  humbly  beg  your  honour  and 
this  honourable  bench,  that  the  old  gentleman, 
my  old  friend,  may  declare  what  passed  between 
us  on  Saturday  morning. 

Ld.  Bridgman.  Consider  what  yon  do,  for 
here  would  you  luive  Mr.  Tryon  swear  against 
himself:  hear  what  you  would  put  him  to,  take 
it  as  you  put  it,  though  T  do  not  believe  a  word 
of  it.  As  you  put  the  case,  here  is  Wild  com- 
uiits  a  robbery,  you  come  and  truck  with  Wild,' 
and  agree  withnim  that  Mr.  Tryon  shall  let 
him  go,  shall  not  nieddie  with  him,  there  shaH 
be  no  prosecution,  so  the  jewels  and  money 
may  be  brought ;  would  not  you  get  Mr.  Tryon 
to  conceal  a  felony  and  felon,  and  he  confess 
against  himself  he  made  this  agreement  with 
jou?  that  Mr.  Tryon  did  consent  to  it,  that  he 


promised  yon  five  hundred  pound  to  shuffle  op 
this  business  ? 

2'urner.  Hear  me,  pray ;  you  put  me  oat ; 
I  had  not  let  this  man  go,  I  begged  that  they 
would  go  with  me,  sir  T.  Aleyn  would  not  let 
us  go,  we  would  have  taken  him,  I  was  sensible 
of  the  danger;  it  may  be  we  might  have  had 
the  felon  and  the  goods  too. 

L.  C.  J.  Hyde.  No  doubt,  upon  your  own 
story,  all  this  while  you  had  no  possibility  of 
having  the  goods,  unless  the  life  of  this  fellow 
may  he  given  you ;  so  you  were  fain  to  agree, 
and  plight  your  word  to  him,  pawn  your  sonl 
that  he  bhould  be  free,  untouched,  so  he  would 
discover  the  goods  and  money.  Sir  T.  Aieyn, 
speak  to  that  particular  again. 

Sir  T.  Aieyn.  My  Lord,  and  gentlemen  of 
the  jury,  he  tells  a  long  story,  that  he  was  kept 
abroad  till  7  at  night ;  J  do  verily  believe  he 
was  broiieht  to  Mr.  Tryon's  at  five  o'clock,  and 
tliere  he  kept  us  'till  7,  and  all  he  would  do, 
was,  he  desired  to  go  himselT,  or  with  one  per- 
son at  the  most,  or  else  we  shall  lose  all  the 
jewels,  saith  he,  for  two  souls  are  pawned  :  h^ 
did  not  in  the  least  argue  the  talting  of  the 
thief.  I  must  say  this,  when  I  came  to  him  off 
Monday,  he  said  if  1  had  sent  a  good  guard,  we 
might  have  taken  the  thief.  Said  I,  a  lyar  had 
need  have  a  eood  memory.  Then  you  roust 
only  go  yourself,  or  with  one  person ;  he  hath 
told  you,  th.<)t  I  said  there  should  be  no  prose- 
cution. I  said  only  this,  whatever  Mr.  Tryon 
had  protnis^d  you,  I  knew  nut ;  but  if  y^u  ex- 
pect favour,  let  the  old  gentleman  have  his  jew- 
els again. 

Sir  T.  Chamberlain.    I  heard  no  such  thing. 

Ld.  Bridgman.     What  did  he  tell  you^ 

Sir  T.  Chamberlain.  He  would  have  gone 
with  one  with  him,  and  pretended  he  could  find 
out  the  jewels  only. 

Mr.  Miliington.  There  were  some  proposi- 
tions made,  he  desired  first  I  should  go  with  him 
sitigly;  I  told  him  there  would  be  no  security^ 
but  if  he  would  get  a  sufficient  guard,  I  would 
go  with  him  t  but  he  went  home  to  his  wife^ 
and  never  made  mention  of  any  party's  name, 
but  that  there  was  a  party  be  expected  the 
jewels  of. 

Ld.  Bridgman.  Did  he  propose  any  thing, 
touching  the  takinjr  that  roan  f 

Miliington.  Nothing  but  that  he  had 
pawned  bis  soul  there  should  be  no  discovery 
of  it. 

Bridgman.  Did  he  desire  that  you  should 
go  and  take  the  man  f  ^ 

Miliington.  No,  but  thtft  we  might  gO  and 
secure  the  jewels. 

Seij.  Cote.  My  lord,  there  was  a  great  deal 
of  danger;  we  are  bail  for  800/. ;  if  be  had 
been  taken  away,  we  are  all  undone:  he  only 
propounded  of  liaving  the  jewels,  and  nothing 
of  the  man. 

Mr.  Gurney.  I  understood  you,  col.  Turner, 
only  for  the  jewels,  and  not  for  the  mao. 

Mr.  Jofm  Marshall.  My  lord,  he  did  move 
sir  T.  Aleyn  that  I  might  go  with  him  to 
White-Chapcl  and  about  Towc^HiU.    I  ^f»° 
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sir  Thooiasy  ii  was  very  luinfe  for  me  to  gp, 
heiog  late,  and  aut  of  tbe  liberties;  though 
I  was  a  coQstabie.  I  could  not  cooiinand 
atsismoce  there;  and  intreated  sir  Thomas  to 
eicttie  me:  I  thoqglit  it  not  safe  for  him. 
He  did  theo  repeat  the  engagement  of  bis 
sool  to  the  thief,  and  of  Tryon's  to  him. 

Ld.  Brid^iman,  Did  you  ever  hear  him  say, 
desire  or  propose^  that  you  sliall  go  atid  talte 
the  thief? 

MittnAaL  Noy  my  iord,  it  was  to  get  the 
rest  uf  the  jewels. 

Alderman  Smith.  Do  not  you  know  that 
I  spake  to  yon  again  and  again,  and  advised 
you  b^  all  means  to  let  us  know  where  this 
naQ  is;  that  I  would  go  myself,  or  any  of 
these  persoos  present?  You  utterly  refused 
ir,  and  said  there  was  two  souls  pawned,  and 
yon  would  not  discover  ir. 
.  Turmer,  Xliat  was  at  fir^i,  afterwards  I 
mentioned  them  all. 

Ld.  Bridgman,     For  what  ? 

Turner.     To  take  the  thief. 

Ld.  Bridgmun,  Yon  see  not  any  roan  testi- 
fy any  such  ihing. 

Yeonoan  Cofe,  Sir  T.  ALeyn  called  my  bro- 
ther and  I  both  into  tlie  mom  to  him,  and  the 
Marahal  and  his  man ;'  and  said,  col.  Turner 
would  have  us  go  without  the  liberties  for  these 
jeireb:  I  think,  saith  sir  T.  Aleyn,  it  is  not 
sale  to  go  out  of  the  liberties.  Mr.  Marshal 
said  the  sanoe.  He  desired  us  to  go  with  him, 
hot  sir  Thomas  refused  it. 

Xd.  Bridgman,  This  is  a  notable  piece  of 
canning ;  wlien  he  was  moved  by  Alderman 
Smith  and  otJiers,  all  this  while  he  names  no 
asikn ;  but  now  he  was  under  an  action,  he 
would  have  them  go  with  himself  out  of  the 
liberties,  and  yet  never  saith  a'w.jrd  to  take  the 
man :  Ue  knew  very  well  it  was  out  of  the 
liberties.  Truly  I  think,  if  sir  T.  Aleyn  had 
done  it,  I  should  not  have  taken  him  to  be  sir 
T.  Aleyn.  Did  you  desire  any  of  them  to  go 
with  your  wife  ? 

MarthaL  He  denied  us  to  go  with  his 
wife ;  his  token  was  this,  the  thief  would  meet 
mo  man. 

Turner.  My  lord,  to  the  business  now.  I 
am  here  indicted  for  burglary :  It  appears  to 
your  honours  and  the  bench,  that  it  was  10  of 
the  clock  when  my  sons  came  from  my  lord  the 
marquis  of  Dorcliester's  liouse;  said  I,  You 
knaves  you,  nhat  do  you  out  so  late?  Said 
they,  It  was  past  9  beKire  we  had  done,  and 
my  lord*s  gentlemen  made  us  stay  supper. 
They  were  all  in  their  beds  at  a  little  past  10 
of  the  clock.  You  hear  what  Mosely  the  con- 
stable saith,  he  finds  us  sleeping  in  tlie  house ; 
how  should  this  burglary  be  laid  on  me  ?  I  am 
indicted  Jiere  for  burglary,  and  that  I  cannot 
be,  for  that  I  was  at  home. 

L.  C.  J.  Hgde.    Have  you  done  ? 

Turner. '   Ay,  my  lord. 

L.  C.  J.  Hyde.     William  Turner,  what  say 

jpa?    You   see  %vhat  is  laid  to  yoor  charge; 

first,  yon  are  a  person  of  louse  life:  there  were 

two  at  his  bed  side;  he  believes  you  to  be  the 
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person  that  gagged  him,  Aid  helped  to  bind  him. 
W.  Turner.    I  wns  never  in  bis  itouse  in  m j 
life,  till  with  sir^.  Aleyn. 
L.  C.  J.  Hifde.    Where  were  you  ? 
W.  Turner.    At  home. 

L.  C.  J.  Hyde.    Make  that  appear. 
W.  Turner.   I  hare  none  here. 

L.  C.  J.  Hyde,  He  saith  it  was  a  man  at 
like  you  as  can  he. 

W.  Turner.  A  nd  I  am  as  innocent  as  may  be. 

L.  C.  J.  Hydt.  John  Turner,  that  which  is 
agaiust  you  is  this  :  You  on  Saturday  morning 
very  ea*ly  was  busy  with  your  father  and  mo- 
ther in  removing  the  money ;  and  then  when 
you  had  notice  that  you  would  be  apprehended^ 
you  got  awuy. 

John  Turner.  Sir,  I  did  not  know  who  it 
was  that  was  come,  whether  to  apprehend,  or 
upon  any  other  score ;  but  the  woman  speak* 
ing  to  me,  *  I'lec  for  your  life,'  or  such  ex* 
pressions,  made  me  go  away  I  know  not  how. 

L.  C.  J.  Hyde,  Did  not  you  bring  some 
money  ? — J,  Turner.    I  did,  my  lord. 

L.  C.  J.  Hyde.  How  much  was  brought  at 
ti»at  time  ? 

J.  Turner.    1  carried  away  two  ba^s  to  Wild. 

L.  C.  J.  Hyde.    Did  you  know  him? 

J,  Turner.    Yes,  my  lord. 

L.  C.  J.  Hyde.  Did  you  carry  these  to  Wild 
on  Saturday-morning  ?  bid  not  you  carry  them 
to  Fry's  house  ? 

J,  Turner.  We  tool^  them  afterwards  from 
Uie  house  where  Wild  appointed  us  to  meet. 

Lord  Bridgman.  At  what  time  of  the  day 
did  you  carry  them  back  to  Wild  ? 

JC  Turner.  Before  sir  Thomas  Alevo  came 
that  day,  I  was  coming  for  more. 

Lord  Bridgman.    To  what  plac%^ 

J.  Turner.    At  Towei^Ditch. 

Lord  Bridgmaa.    At  what  house  ? 

J.Turntr.  No  house,  but  I  delivered  thcnt^ 
at  Tower- Ditch. 

Lord  Bridgman.    At  what  time  of  the  day  ? 

J.  Turner,  It  was  before  sir  Thomas  Aleyn 
came,  about  8  or  9  in  the  forenoon. 

Lord  Bridgman.  Was  there  no  people  there  ? 
W'lio  was  there  ? 

/.  Turner.  I  cannot  tell ;  I  saw  several 
other  persous. 

Lord  Bridgman,  Did  Wild  stand  in  th« 
street?    J.  lurner.    Yes. 

Lord  Bridgman.  How  came  you  to  know  him  ? 

J.  Turner.  By  my  father's  direction  ;  and 
1  had  fceen  the  man  at  our  house  that  morning 
when  he  brought  in  the  money. 

Lord  Bridgman.  Whereabouts?  Wus  it 
near  the  quest-house  ?  that  is,  the  great  house 
that  stands  in  the  middle  of  the  way  ? 

J.  Turner.  It  was  hard  by  the  sign  of 
NoahVArk. 

Lord  Bridgman.  This  is  a  likely  story  to  be 
believed,  that  you  should  in  the  day-time,  be* 
tween  B  and  9  in  the  morning,  meet  in  the 
Tower-Ditch  that  man  that  was  a  noted  thief» 
thai  had  been  in  Newgate  ;  that  you  should 
tarry  for  this  man  to  receive  two  bags  of  moaeyi 
see  how  it  bangs  together  I 
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his  diin,  the  otherinao,  whose  name  is  Chriit-  . 
mns,  being  a  smooth  chinned  man^it  isverjr 
possible  that  might  beget  the  mistake  in  Mr. 
Tiyon. 

L.  C.  J.  Htfde,    You  of  the  juiy,  it  is  high 
time  to  let  yoa  go  together  to  consider  jOur 
verdict!  We  will  trouble ^oo  no  more  in  this 
bosikiess  to  da^.  Ilere  is  an  XfidictiaeAt  agidnst 
James  Turner^  John  Turner,  and  Willimn  Tun> 
ner,  for  a  burjclarj  in  breaking  the  house  df 
Mr.  Francis  Tr^on,  in  the  nightHioiOy  and  tak- 
ing away  a  great  deal  of  money  aad  jewds ; 
you  have  heard  it  paiticulariy  named.    It  is 
lik ewise  charged,  that  Marv  and  Ely  knowing 
of  John  to  have  commitrea  this  felony  and  bur- 
glary, did  comfort  and  ajjct  him  afterwards.    I 
shall  speak  to  them  two  first :  Mary  the  wife  of 
James  Turner,  though  it  appears  all  along  that 
she  had  a  hnnd  io  ihis  basiness,  yet  nothing  ap- 
pears at  ail  but  doiug  only  that  which  her  hus- 
band liad  directed ;  then  by  law  she  cannot  be 
accessary  for  committing  of  felony.    For  Ely, 
the  other  accessary,  I  did  not  oliserve  in  tlie 
wh<^e  course  of  the  evidence,  any  thing  at  all 
against  him,  that  he  was  privy  to  any  thing  at 
ail ;  for  that  of  tlie  carrying  of  the  money,  it 
appears  to  be  John  :  For  them  two,  Mary  and 
Ely,  nothing  is  fastened  upon  them.    Then  the 
matter  is  to  ^ames,  John,  and  William  Turner: 
I  hope,  and  I  am  sure  you  are  fiearer,  and  you 
take  notes  of  tvhac  hath  been  delivered  :  I  mve 
not  your  memories ;  you  are  young,  and  no  per- 
sons better  ;  you  are  men  of  ui>aerstanding,  t 
need  not  repeat  particulars  to  you.  Thus  much 
I  most  say  m  genera],  that  it  ia  not  always  ne- 
cessary :  But  for  that  I  shall  desire  my  lord 
Brtdginan  to  declare  it  to  you.  A  man  mar  be 
guilty  of  a  burglary,  though  he  be  not  in  the  pfac^^ 
in  the  room  where  it  was  committed  :   Or  thus  if 
three  or  four  men  come  together  with  purpose 
to  rob  a  liouse ;  two  go  in  and  do  the  foat,  and 
the  rest  stay  without,'  to  see  nobody  comes  t6 
prevent,  or  to  receive,  one  or  otlier  coming  to 
timt  purpose;  those  that  are  without  the  hoose 
are  as  guilty  of  the  burj^lary,  as  the  other  that 
went  in.    ^o  man  will  deny  the  law  to  be  so. 
— Then  wei^h  your  evidence:  It  appears  by 
the  ccmchman  that  he  saw  four  men,  that  hsd 
handkerchiefs  about  their  necks;  two  upon  one 
side,  the  other  two  upon  the  other  side  of  the 
door.    Though  there  were  but  two  appeared  to 
Mr.  Tryon,  yet  there  being  four   in  company, 
and  Mr.  Turner  himself  tells  ye,  that  by  the 
story  from  his  intelligenoe  there  were  three  or 
four.    Whom  they  were,  or  whether  there  wi|i 
any  or  no,  God  knows ;  but  rather  suppose  it 
to  be  a  story  of  his  own  framina:  He  walked 
up  and  down  on  Tower>hill,  took  tne  thief  by  the 
thoaty-and  there  kept  him  about  two  hours,  and 
past  four  o'clock  before  they  brought  the  se* 
cond  bag.    Then  weigh  that  particular  know- 
ledge that  Mr.  Turner  had  of  all  tliese  things  : 
That  upon  Wednesday  before  he  met  with  tliis 
William  Turner,  a  person  you  see,  of  what  cjoa- 
lity  I  shall  not  repeat,  he  cannot  give  accooi* 
of  himseif  whiit  he  is;  and  that  night,  when 
this  robbery  waw  committed,  he  say*  he  was 
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L.  C.  J.  Hyde,    How  often  did  you  go  ? 

J*  IVirnef ;    Twice. 

L.  C.  J.  Hyde.     How  much  at  a  time  ? 

J,  Turner.     A  sin:;le  bag. 

L.  C.  J.  H^de,    Had  you  a  coat  or  cloke  ? 

J,  Turner,    Justus  I  am  now.     , 

L.  C.  J.  Hyde,  Hacl  Wild  a  great  black 
coat  ?  And  what  did  he  do  with  the  money  ? 

J.  Turner,  I  know  not :  but  I  delivered  one 
in  the  street,  and  then  went  and  fetched  another, 
and  he  staid  ready  for  it. 

L.  C.  J.  Bridgman*  Was  tliis  all  the  money 
that  was  brought  in  the  morning,  save  that  that 
•ir  T.  Alcyn  brought  away  ? 

J,  Tamer,    It  was  all,  to.  my  knowledge. 

Sir  T,  Aleyn,  Col.  Turner  confessed  to  me 
on  Thursday  morning  that  more  came  onto 
bis  house,  but  that  rogue  Wild  took  it  away. 

L.  C'  J   Bridgman,    How  much  ? 

Sir  T.  Aleyn,    About  iiOOl. 

Lord  Mayvr,    How  many    turns  did  you 
make  when  the  money  was  carried  from  your 
father's  house  to  the  Minories  ? 
'     J,  Tumeri    Twice. 

Lord  Mayor,     Who  went  first? 

3f,  Turner,    W^  went  both  together. 

Lord  Mayor.  How  much  was  carried  be- 
tweenvou  both  ? 

J,  TSirj^er,  The  first  time  I  carried  JOO/. 
ts  I  can  Judge. 

Lord  Mayor,    Who  carried  any  more  ? 

J.  Turner,     My  father. 

L.  C.  J.  Bridgman,  What  did  you  bring  the 
'iecoifd  time  ? 

J.  Turner.    SOO/. 

L.  C.  J.  Bridgman.  William,  one  thing 
more  :  what  was  the  occasion  of  meeting  you 
and  James  Torner  at  the  alehouse  ? 

W.  Turner.    I  did  not  meet  him,  my  lord. 

L.  C.  J.  Bridgman.  You  came  thither,  and 
cafhed  for  a  pot  of  ale,  and  said  you  staid  for 
col.  Turner. 

W.  Turner,  It  is  not  right :  I  only  asked  if 
eol.  Turner  used  the  house.  By  and  by  he 
Came  and  paid  for  the  pot. 

L.  C.  J.  Bridgmnn,  Youtwo  went  together : 
what  was  the  occasion  of  your  meeting  together? 

Col.  Turner.  Finding  him  there,  I  said  I 
<ibuld  not  drink  with  him  ;  and  so  we  parted. 

W.  Turner,  I  called  for  a  pot  of  tirink  : 
and  having  no  money  to  pay  for  it,  col.  Turner 
coming  by,  I  called  him  in,  and  desired  him  to 
Jiayfor  it,  which  he  did. 

L.  C.  Ji  Bridgman.  The  boy  swore  you 
aaid  yon  staid  for  col.  Turner ;  can  you  justify 
^ou  were  at  home,  or  in  any  other  place  ?  It 
IS  a  great  suspicion.  The  old  gentleman  char- 
ged you  to  he  very  like  the  man  ;  and  you  can 
give  no  account  were  you  wiere  ;  and  To^ne^ 
and  you  met  together  the  day  before. 

Tr.  Turner.    I  was  at  home.     ■  • 

Lord  Afayor.  William .  Turner,  when  did 
Jou  slmve  your  beard  last  ? 

W.  Turner,    Before  Christmas. 

Lord  Mayor.     Who  shaved  it  for  you  ? 

If.  Turner,    A  barber  in  Golden- Lane. 

Lord  Mayor.    When  hitf  hair  is  shaved  off 
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ftiiMifte;  they  are  Kis  own  irords:  He  might 
luLve  bad  wicnest  to  liiiv«  jftoHd  Uiis  as  well 
as  Mr.  Turner.  But  'for  James  Tnrocry  it  is 
cnieil  ftppean,  and  no  doobt  lie  was  that  night, 
at  hoMse :  The  constable  went  to  his  house 
apoo  ibe  eceasion  of  Tryon's  null's  sajing  he 
sapped  there^  w^rat  to  find  whether  he  sopped 
there ;  that  was  indeed  felse;  Bat  the  coosta- 
fafe  and  ihoea  that  went  there,  found  them  a- 
bed.  Bat  theo  taka  the  time  when  this  robberj 
was  docw  s  it  waa  between  eight  and  nio43y  and 
be  waa  tend  ia  bed  at  past  leny  though  indeed 
the  Anevee  esud  it  was  eleven^  as  yon  might  un- 
dcnttad  hf  Mr.  Tryon  t  It  must  be  left  to 
jroa  apna  tha  proof  Yon  see  when  he,  eomes 
the  next  ds^,  ha  und^takes  to  find  out  the 

Ibeia  beiaf  a  parpose  to  rob  Mr,  Tryon  a  jear 
befiN%  ht  gpan  to  the  same  place  now,  he  fiiund 
WUd  ottt  febaa.     He  Jiad  verj  gopd  luck  ;  that 
because  be  liHleed  these  a  ^ear  before,  he  m<Mt 
ka«f  the  aaa»^  Xodgiog  now':  It  ib  a  likely  mat- 
ter that.  thieves,'as  Wild  is,  should  keep  their 
lodgMwn  tboa  copstanilj.    There  he  finds  hin^ 
tskcf  aam  bj  the  throat,  and  there  the y  were 
ntayiaga  a  biles.  There  one  comes,  goes,  and 
enog^socoe  part  of  ilie  money.    After  all  this^ 
the  next  daj  be  must  take  ha  yvurd  to  come 
fgpam,  ami   to  brin^  tlie  jewels.    Observe  but 
this :  after  which  time  as  the  money  was  receir- 
•d  yet  bj  a  token,  though  he  never  saw  the 
woman  befoEe,  describing  her  a  short  fat  wo- 
■ea,  with  a  ionf  black>  scarf,  he  roust  meet  her, 
askfld  bar  what  she  wanted,  and  must  give  her 
jewels  of  that  value :  Tis  on^  of  the  fiaest 
firamed  storiee  that  I  have  beard,  that  this  man 
should  ootae  to  be  thus  nrivy  after  himself  stood 
cbaiged}  suid  the  jewels  brought  for  all  this ; 
and  yet  ba  taust  kooa  Bothin|[  of  it.    You  ob- 
serve tba  evidenoesy  and  their  circumstances 
themselTea :  The  witnesses  he  called  in  point  of 
reputation,  that  I  must  leave  to  you.    I  have 
been  heea  oiauy  a  fair  time;    Few  men  that 
ipome  to  be  que9tioned,hut  shall  have  some  come 
and  aay,  be  is  a  very  honest  man;   I  never 
knew  any  hurt  by  him :   But  is  this  any  thing 
ag^aafc  the  evidence  of  the  iact  ?  But  you  have 
kere  the  whole ;  I  shall  leave  it  to  you. 

Ito  C.  J.  Bridgman,  Gentlemen  of  the  Jury, 
Ssy  lord  bath  reueated.to  you  tlie  evidence : 
I  shall  repeat  nothing  of  that ;  only  one  or  two 
thingis  I  ahall  obierve  to  you.  First,  In  point 
ef  law ;  And  I  must  agree  in  opinion  with  what 
By  lord  aays.  But  in  this  cass  there  will  be 
something  noore  considered ;  that  is,  Whether 
or  ne  (for  this  is  the  law)  if  ^  man  have  a  fiilse 
key,  (we  are  now  upon  the  point  of  law)  and 
ae  oughi  to  be  of  comiael  with  him  and  you,  to 
direct  that  which  is  rights  if  be  appear  plainly 
to  be  an  aooes#ary,  you  most  find  him  guilty  of 
this  Jlodictment :  For  that  you  must  consider 
ctrcnaietancesy  whether  he  broke  open  the 
bouse  or  ao»  Then  you  must  observe  Mr. 
Tiyon's  door  was  simt;.  it  was  not  broke  open 
by  a  crew :  Therefore-  you  m^  conclude  that 
it  is  very  prphabks  tbey  had  a  picklock:  But 
that  I  must  leave  to  joo.    Eitlier  they  inuft 


come  in  by  one  being  in  the  bouse,  or  l}y  apick* 
lock.  But  to  say  by  one  in  that  house,  you 
have  no' reason  to  presume  ou  that:  If  by  ^ 
picklock,  ivhosoever  tbey  were,  they  must  be 
known,  not  strangers  to  the  house :  Not  Wil- 
liam Turner  alone,  but  be  that  knew  the  Uouse^ 
and  all  the  passages  and  doors;  knew  where 
the  keys  andjeweU  were.  Then  who  pfobably 
should  be  in  the  house?  It  was  not  for  a  stranger 
to  be  in  the  house,  only  one  that  roust  kuoiv 
alL  If  that  James  Turner  shall  appear  to  you 
to  have  a  band  in  it,  if  you  think  he  was  acce^ 
sary,.  Tou  must  find  him  guilt v  as  principal. 

Col.  Turner.  God  forbid  I 

L.  C.  J.  Bridgman.  If  be  were  amoogs^ 
them,  if  the  dooj-  be  opened  by  a  picklpck,  it 
is  a  direct  burglary,  as  if  broke  open  by  an  irop 
bar:  But  that  must  be  left  to  you.  In  the 
next  place,  to  prove  the  burglary,  you  see  what 
a  story  he  tells  you,  with  all  the  circumstances, 
as  if  lie  had  been  there :  He  tells  you  from  thi^ 
Wild  (if  there  be  any  sucb,  vou  must  take  i%. 
upon  his  word)  botv  tne  man  s  tooth  came^oot, 
u liat  he  meant  to  do  with  the  other  persons, 
and  all  other  things  about  that  aflair.  Observe  ^ 
anotlier  thing  of  sir  Thomos  Cbaiuberlaiu  :  Sayf 
he.  We  suspected  him  from  the  first :  \\  e 
could  not  examine  any,  but  he  would  be  thrust* 
mg  in,  and  listening.  - 1  say,  admit  that  you 
should  be  by  tlie  evidence  persuaded  he  had  d 
hand  in  the  business,  you  must  findlum  a  prin-* 
cipal :  For  nothing  in  the  world  more  ordinary, 
if  a  man  intend  to  commit  such  a  felony  vor 
bui^lary,  he  will  be  sure  to  have,  witness^ 
prove  be  was  here,  or  in  such  a  place,  at  \he 
time  when  this  robbery  was  committed.  By 
all  that  I  can  guess,  and  I  believe  that  I  gu^ss 
right,  this  rob  toy  was  between  eight  and  ^me 
o^ock  at  night.  When  the  constable  came  to 
Mr.  Turner,  no  doubt,  as  it  was  his  wisest  way^ 
he  was  then  in  bed ;  but  can  prbve  nothing  at 
all  else.  The  truth  is,  upon  all  that  be  %th 
said  himself,  if  it  be  troe  as  |ie  batli  said,  be 
hath  made  himself  a  direct  aof^sary  to  a  felony : 
For  first  of  all,  being  szamilnl  before  a  justice 
of  peace,  sir  Thomas  AJb^,  he  said  hio^self 
that  the  money  be  carried,  was  the  money  be 
had  of  a  goldsmith :  Truly  his  wbgle  sbory  is  a 
direct  romance.    This  man  must  go  upon  the 


must  be  to  this:  Ue  must  go  between  11  and 
la  o'clock  at  night  without  a  Unthom,,a  gQo4 
wav  abcyve  his  own  house,  and  there  be  mu^ 
walk  aod  think  some  Mepbistophilus  sho.uht 
come  aod  teU  him  who  iy  the  man :  That  he 
should  take  him  by  the  t)iroat,  though  be  coul4 
call  two  more  with  one  whisde,  and  there  ge| 
him  to  deliver  the  money :  Truly  he  was  a  very 
noble  and  ingenious  thief.  But  all  this  y 9a 
most  take  upon  his  own  word.  Now  he  knowji 
the  money  was  discovered,  then  it  was  a  metf 
chant's  that  had  failed,  and  must  be  secured 
for  the  use  of  his  wife  aod  children.  If  you  do 
believe  ell  this  that  he  hath  said,  he  was  neither 
piin«pal  a^r  aoceimry  to  (hif  4^yi  ^^  ^ 
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cessarj  enough  to  Wild;  Lac  thntis  not  the 
present  business.  It  is  whether  apon  all  these 
drcunistancesy  the  money  having  beeti  found 
with  them,  be  being  the  man  that  brought  the 
monej,  find  bis  wife  the  jewels,  whether  jou  do 
believe  the  rest  of  the  story  he  hath  made  for 
himself  ?  If  you  believe  be  had  a  hand  in  the 
business,  you  must  find  him  as  principal.  I 
shall  desire  a  little  further  direction :  Suppose 
it  were  as  he  saya,  That  one  was  within,  and 
be  opens  the  door,  and  lets  in  others ;  if  him- 
«elf  was  one  that  did  come  in,  I  take  it  to  be 
bor|lary  in  them  all ;  it  was  an  unlawful  com- 
ing m.  So  that  upon  all  these  circumstances, 
frst,  whether  you  do  believe  that  he  had  a  hand 
in  it,  or  no,  or  this  fine  story  that  is  made ; 
next,  whether  you  do  believe  this  was  one  that 
was  there ;  you  must .  believe  him  guilty  as 
principal.     Bot  I  leave  it  to  you. 

L.  C.  J.  Hyde.  To  the  last  I  say,  if  one 
comes  in  by  day,  with  a  purpose  before-hand 
to  rob  the  hoose  by  night,  if  be  opens  the  door, 
which  is  almost  impossible  here,  because  the 
man  swears  it  was  double-locked,  it  mast  be 
opened  with  a  key ;  if  he  opened  the  door,  and 
the  rest  come  in  and  rob  him,  that  is  burglary 
in  tliem  all. 


Thereupon  the  Jury  witlidrew;  and  after 
near  an  hour's  consultation,  ibey  returned  to 
the  C^urt,  and  took^cir  places :  Their  names 
being  called,  they  severally  answered. 

CL  tf  the  Peace.  Arc  ye  all  agreed  of  your 
vtrdict? — Jury.  Yes. 
Cierk.  Who  shall  speak  for  you  ? 
Jufy,    Foreman. 
Cierk,   Set  James  Turner  to  the  bar.    Look 

Son  him :  How  say  you  ?  Is  he  guilty  of  the 
ony  and  burglary  whereof  be  stands  indicted, 
•r  Not  Guilty  ?— IbrAnao.    Guilty. 

John  Turner,  William  Turner,  Mary  Tomer, 
•nd  Ely  Turner,  were  by  the  said  Jury  severally 
aeqnitted*. 

*  '*  Turner  et  les  auters  fueront  indict,  quia 
ib  felonjce  et  bnrglarit'  infringe  le  meason  de 
Francis  Tryan  in  tiel  Ward  in  Lond',  et  la  de- 
IH-is  argent  et  Jewells,  al  vnllue  de  5,0002.  et  sur 
rien  cnlp  plead,  et  long  evidence  le  jury  trove 
Tomer  culp  de  burglary  (pur  que  fuit  apres 

J  end  in  Cnoapside)  et  lun  de  ses  fils  culp  de 
Uonj  (et  let  auters  ils  acquite)  et  le  question 
ibit  SI  eco  fait  bone  verdict  quant  ol  felony  vers 
4ts  sar  que  serra  demand,  et  semble  per  les 
deux  chiefe  justices  et  auters  que  neroy,  car 
coment  jury  puissoit  aver  trove  (outs  culp  de 
lUony  uncore  ne  poent  trove  Inn  culp  de 
bttiigUry  et  lauter  de  felonv  sur  mesme  indict- 
ment et  mesme  evidence.''    Siderfin,  17 1. 

Upon  this  Mr.  East  (Pleas  of  the  Crown, 
chap.  XV.  sect.  98)  observes:  '<  In  troth,  such 
a  finding  shewed  that  the  several '  prisoners 
were  of  a  distinct  nature,  and  therefore  ought 
not  to  have  been  included  iu  the  same  indict- 
ment." 

Now  tnie  it  is,  larceny  and  barglary  are  of- 
Imces  of  dificreat  kiods^  oeverthcltM  wheiv  mo 


Janxtgrythe  IQih, 

In  the  morning  the  said  Wiiliana  Turner  was 
again  arraigned  and  iudicted  for  the  feUoiooa 
stealing  of  46/.  of  tlie  moneys  of  William  Uiil, 
servant  to  the  said  Mr.  Tryon,  and  stolen  in 
the  said  robbeiy  of  Mr.  Tryon  ;  but  ibe  trial 
thereof  was  deferred  till  the  next  sessions. 

Afterwards,  some  of  the  Justices  of  the  Bench 
having  received  intimation  that  lodgings  were 
lately  take^  in  DukeVplace  by  the  said  Col. 
Turner,  William  Turner,  and  others,  for  the 
carrying  on  of  the  aforesaid  robbery  ;  the  said 
col.  Turner  and  William  Turner  were  severally 
examined  by  that  worthy  gentiemaasir  Thomas 

indictment  is  for  in  the  nislit  Hme  lelonionslyi 
&c.  burglariously,  &c.  with  intent  to  steal,  &c. 
breaking  and  entering  the  dwelling  hoose,  £rc. 
and  there  stealing,  &c.,  any  nurobM*  of  persons 
may  be  tried  and  convicted  under  suteh  one  in- 
dictment, of  these  two  offences  of  difierent 
kinds ;  or  some  of  the  persons  may  be  convicted 
of  both  or  either  of  the  offences,  and  the  rest  ac» 
quitted  of  both ;  It  may  therefore  perhaps  not 
be  found  ea«y  to  give  a  perfectly  satistactory 
and  consistent  reason,  why  some  of  the  persons 
may  not  be  found  guilty  of  one  of  the  offences^ 
and  others  of  the  other. 

**  At  the  same  sessions  [ht  Newgate,  April, 
1664]  there  was  this  question,  one  James  Tur- 
ner and  William  Turner,  et  Christmas  sessioas 
last,  were  indicted  of  Burglary  for  breaking  the 
blouse  of  Mr.  Tryon  in  the  night,  and  taking 
away  great  sums  of  money;  and  thereupon 
James  Turner  was  found  guilty  and  executed ; 
bot  William  Turner  was  then  acquitted.  And 
now  there  being  great  evidence  that  William 
Turner  was  in  the  same  burglary  with  James 
Turner,  and  there  being  47l.  of  the  money  of 
one  Uiil,  a  servant  to  Air.  Tryon,  stolen  at  the 
same  time,  which  47/.  was  not  in  the  former 
Indictment,  they  would  hare  indicted  William 
Turner  a«ain  now  for  Bui^lary,  for  breaking  the 
house  of  Mr.  Tryon,  and  take  thence  47/.  of  the 
money  of  Hill's ;  but  we  all  agreed  that  Williaia 
1  urner  being  formerly  indicted  fur  fiurgtarj  in 
breaking  tlie  house  of  Mr.  Tryon,  and  stealing 
his  ^oods  and  acquitted,  be  cannot  now  be 
be  indicted  acaiu  for  the  same  buiglary  for 
breaking  the  hoase ;  but  we  all  agreed,  be 
might  be  indicted  for  felony,  for  stealing  the 
money  of  Hill.  For  they  are  several  felonies, 
and  tie  was  not  indicted  of  this  felony  before^ 
and  so  he  was  indicted.  And  afterwards  1  told 
my  lord  chief  justice  Bridgeman  what  we  had 
done  and  he  agreed  the  law  to  be  so  as  we  had 
directed.''    Kelyng,  30. 

But  it  now  seems  that  William  Turner  might 
have  been  again  indicted  for  burglary,  viSb 
breaking,  &c.  and  taking  the  goods  of  Hill* 
See  Mr.  Justice  Buller's  very  able  judgment  in 
the  Casts  of  Vanderoom  and  Abbut,  East's  PI. 
Cr.  a  XV,  s.  89.  Mr.  J.  Boiler's  division  of 
boiglary  seems  to  be  sound  oatwithstaodin^f  ^ 
Quttre. 
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Alejn,  t»ho  with  great  prudence  had  manaji^ed 
this  afiair,  who  pressed  several  questions  to  the 
said  prisoners ;  who  finding  their  said  design 
fallj  discovered,  declared  as  foUowetb  : 

The  Enamioation  and  Confession  of  Col.  James 
Turner  and  William,  Turner,  two  of  the 
persons  in  tlie  robbery  of  Mr.  Tryon,  taken 
by  sir  Thomas  Aleyn,  knt.  and  bait,  in 
the  presence  of  the  right  bon.  sir  Anthony 
Bateraan,  knt.,  Lord  Mayor  of  the  city  of 
London,  sir  Richard  Brovrn  knt.  and  hart, 
air  John  Robinson  knt.  and  hart,  sir  Rich. 
Ford,  and  sir  Rich.  Rives,  kni»l»ti>,  sherifis 
uf  the  city  of  London,  the  19th  of  Jan. 
1664. 

That  the  contriving  and  setting  of  this  rob- 
bery was  wholly  acted  by  col.  James  Turner; 
and  that  it  was  in  agitation  about  Christmas 
last,  and  should  have  been  put  in  execution  a 
week  sooner,  but  that  the  other  friend,  whom 
col.  Turner  brought,  was  drunk,  and  one  White, 
who  was  one  of  the  actors,  would  not  venture 
his  life  with  him :  That  there  were  four  persons 
that  robbed  htm :  Col.  James  Turner,  William 
Turner,  White  a  Solicitor,  and  White's  friend, 
whose  name  they  knew  not :  That  upon  Thurs- 
day the  7th  day  of  January  instant.  Col.  James 
Tomer,  William  Turner,  White,  and  the  other 
person,  whose  name  they  knew  not,  met  at  the 
iKed-Lion  in  Bbhopsgate-street,  near  to  St. 
Helen's,  about  three  of  the  clock  in  the  after- 
noon, where  they  dined :  Col.  Turner  fetched  a 
neck  of  Teal  from  the  cook's  for  their  dinner ; 
and  then  they  agreed  to  rob  Mr.  Francis  Tryon 
(who  lives  in  Lime-street)  that  night,  and  went 
to  meet  again  at  the  same  house  by  six  of  the 
clock  that  evening :  But  the  room  where  they 
were  to  meet  being  taken  up,  they  went  over 
to  the  Four  Swans,  or  the  Green  Dragon,  and 
there  they  all  staid  till  eight  of  the  clock.  Col. 
Turner  did  then  assure  them  that  the  doors 
should  be  opened ;  for  that  by  his  own  confes- 
sion he  had  got  the  impression  of  the  key  of  the 
door  in  was,  and  had  another  key  made  by  it ; 
bot  knew  not  the  smith  that  made  the  key. 
From  that  place  col.  Turner  carried  them  to  t&e 
new  market  in  Leadenhall,  where  they  sat  upon 
the  stalls  for  tlie  space  of  half  an  hour ;  and 
then  he  came  unto  them,  and  told  them  the 
man  and  maid  were  now  gone  out,  and  that 
DOW  was  their  time.  Thereupon  col.  Turner 
opened  the  door  with  his  key,  and  let  them  in, 
llien  they  went  np  the  stairs,  col.  Turner  lead- 
ing the  way.  He  lit  a  candle  in  the  kitchen, 
and  went  op  into  Mr.  Tryon*s  chamber  all  four 
of  them.  Col.  Turner  went  near  the  bed't-feet, 
the  curtains  being  drawn  close.  White  and 
the  other  persons  put  a  cloth  into  Mr.  Tryon's 
mouth,  stopped  it,  and  bound  his  feet  and  his 
hands.  Col.  Turner  brought  down  the  key  of 
the  warehouse  and  the  counting-house  out  of 
his  pocket,  opened  the  warehouse  door  and  the 
cottntiog-house,  and  took  the  keys  of  the  iron 
chest,  and  took  oat  the  money  and  the  jewels. 
William  Tamer  carried  two  wallets  with  four 
bagi  of  flioiieyi  $§  he  conceive  s  And  ool. 


Turner  said  that  the  said  Wra.  Turner  carried 
400/.  and  White  carried  two  wallers  more^ 
supposed  to  be  four  bags  of  some  hondnrd 
pounds.  Col.  Turner  and  the  oilier  person 
carried  the  rest  of  the  mouey,  only  coi.  Turner 
carried  away  the  jewels  in  his  two  bags.  That 
Wm.  Turner  did  not  see  any  money,  but  as 
they  said  it  was  money.  They  did  uoc  stay  ia 
Mr.  Tryon's  house  above  an  hour.  That  they 
carried  all  the  aforesaid  money  and  jewels  into 
a  lodging  in  one  Nicholas  Uickenston's  house, 
in  Lousylane  in  Duke's-place,  which  they  hired 
some  days  before,  pretending  it  for  the  use  of 
a  master  of  a  ship,  bis  mate,  purser,  and  boat-  ' 
swain.  They  earned  the  mouey  in  about  ten  - 
o'clock  at  night:  When  the  maid  let  them  in, 
thev  blew  out  tlie  candle,  carried  up  the  money 
and  jewels,  Wm.  Turner  going  under  the  name 
of  purser.  Col.  Turner  and  .Wm.  I'umer  came 
away  that  night  and  left  the  money  and  the 
jewels  there.  The  next  morning  col.  Turner 
fetched  away  the  money  and  jewels  at  five  turns 
to  his  own  house.  And  saith,  That  Wm.  Turner 
was  to  have  100/.  of  the  money  for  his  pains. 
White  and  his  friend  30/.  a  piece  for  their  pains, 
and  Col.  Turner  was  to  have  the  rest.  That 
William  Turner  knew  not  of  any  of  the  jewels 
nor  White,  none  but  Col.  Turner.  That  after 
that  night  William  Turner  never  saw  Col. 
Turner,  nor  the  other  persons  in  the  robbery, 
till  himself  with  Col.  Turner  and  others  were 
arraigned  for  the  fact  at  Newgate.  Neither 
did  the  said  William  Turner  see  any  money  or 
jewels  opened;  neither  did  he  receive  one 
penny  of  the  money :  neither  was  he  in  the 
counting-house  of  Mr.  Tryon.  That  neither 
Col.  Turner's  wife  nor  sons  knew  of  this  rob- 
bery; only  that  they  helped  him  to  remove 
the  money  away  on  Saturday  morning.  That 
the  money  was  in  the  house  on  Friday  at  night, 
when  the  constable  and  marshal  searched  his 
house;  but  they  had  hid  them.  That  Col. 
Turner  being  asked  where  the  jewels  were  on 
Saturday  morning,  said,  be  did  deliver  them  at 
six  of  the  clock  to  White  in  both  the  bags^ 
That  the  carranet  of  rubies  were  uot  in  those 
bags.  That  Col.  Turner,  in  the'  conclusion, 
confessed,  that  he  had  not  done  not  that  ha 
did,  but  that  he  did  lately  understand  that  ano- 
ther person  was  made  executor,  and  that  be 
was  resolved  to  have  somewhat. 

After  Col.  Turner's  examination.  Sir  Thomas 
Aleyn  told  Col.  Turner,  that  the  first  part  of 
repentance  was  confession,  the  second  restita- 
tion ;  and  be  b^ing  a  convict  person,  and  in  all 
probability  not  Ukely  to  continue  long  in  this 
world,  it  were  much  better  for  him  to  restore 
what  was  anotber*s  man's,  than  to  think  to  en- 
rich his  wife  and  children,  by  leaving  them  that 
which  he  knew  was  none  of  bis ;  and  tliat  one 
penny  of  his  own  estate  left  them,  would  continoe 
longer  with  them  than  a  pound  of  another  bo- 
dy's :  and  thereupon  he  was  pressed  to  restore 
Mr.  Tryon  the  rest  of  his  money,  and  the  car- 
canet  of  rubies  and  diamonds  yet  in  his  custody. 
This  bad  snch  a  present  innuenoe  upon  w. 
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Turuny  that  he  said  h«  ^odd  iiDmedittel^  go 
aod  fetch  die  carcanet ;  which  h^  accordingly 
did|  and  delivere<i  the  eame  into  the  hands  of 
Sir  Richard  Rivet,  one  of  the  aherifis. 

January  19,  in  the  Evening. 

Clerk.  Set  James  Turner  to  the  har,  James 
Turner,  hold  up  thy  hand :  thoa  standest  here 
convicted  of  Felony  and  Burglary,  for  the 
felonious  stealing  of  the  goods  and  money  of 
Francis  Trvon ;  what  canst  thou  say,  why  the 
^urt  should  not  give  thee  judgine&t  to  die  ac- 
cording to  law  ? 

Col.  Turner,  My  Lord,  I  humbly  desire  your 
lionour,  and  the  honourable  bench,  you  would 
be  pleased  to  grant  me  a  reprieve. 

J.  HoncL  'Ihat  ^e  cannot  do;  the  court 
muHf^ive  judgment  upon  you:  If  you  can  by 
any  nteans  prevail  with  his  majesty  to  do  it, 
you  may  use  your  interest;  but  xhh  court  can- 
not do  It. 

Col.  Turner,  I  desire  yoor  honours  I  may 
be  transported. 

J.  HcmfcL  That  likewise  is  in  the  power  of 
Bit  mi^cdy  :  thai  he  may  do,  if  be  please*  It 
is  not  in  the  power  of  the  court :  we  have  no- 
thing to  do,  but  to  fiive judgment. 

Cui.  Turner.  You  do  it  with  olhen. 

J.  Hawel,  No,  not  in  this  case  of  bun^lary  ; 
but  leave  that  to  his  majesty'5  mere  mercy  and 
grace. 

Col.  Turner.  My  Lord,  I  shall  humbly  de- 
sire that  my  wife  and  the  two  yonths  may  be 
discharged. 

J.  Howei.  She- is  found  Not  Guilty  j  and 
therefore  she  shall  liave  her  acquittal  upon  the 
discharge  of  the  gooL  Those  that  are  acquitted, 
they  most  be  discharged,  if  the  court  do  not 
see  cause  for  their  further  detention. 

Col.  Turner,  I  pray  the  young  man  and  my 
wife  Diay  be  discharged. 

J.  aoweL  Whosoever  are  found  notgoilty 
most  have  their  discharge  according  to  law. 

Col.  Turner.  My  Lord,  I  liope  the  beach  is 
satisfied  about  the  young  man. 

J.  HomeL  Say  no  more. 

CoL  Turner,  Your  honour's  horable  servant. 

Clerk.  Set  James  Turner  to  the  bar. 

J.  Hemel,  I  ronst  pronounce  the  Judgment 
pf  the  cottrt,  which  is,  '  That  you  go  to  the 
place  from  whence  you  came,  aodso  to.that  place 
of  execntion  which  shall  be  appointed  to  you 
by  authority,  there  to  be  hanged  oy  the  neck 
till  you  be  dead ;  and  the  Lord  have  mercy  on 
your  souL' 

Accordingly  the  said  Col.  James  Turner  was 
drawn  in  a  cart  from  Newgate  to  Lime-strect- 
£nd  in  Leadenhall-Street,  the  21st  of  January, 
and  was  there  executed  on  a  gibbet  erected  for 
that  purpose. 

ne  Speech  and  Deportment  of  Col.  James 
TuBNER,  at  his  Execution  in  Leidenhnll- 
street,  January  81,  1664. 

About  eleven  o'clock,  col.  Tumrr  (attc»ded 
with  lAr.  OHbawy  tf  N«wgate^  Mid  aaether 


'minister,)  was  drawn  in  a  cart  to  a  gibbet 
erected  in  Leadenhall-etreet  at  Lime-street  end  ; 
where  coming,  col.  Turner  called  the  execu- 
tioner to  him,  told  him,  that  his  friends  were 
desirous  of  all  his  cloaths,  and  that  in  con- 
sideration thereof  he  gave  liim'  50f.  and  8i. 
6d,  to  drink,  aod  about  15s.  to  tha  Serjeants  and 
Yeoman,  attendins  to  see  his  body  smd  dothes 
delivered  to  one  mn.  Smith  there:  And  stand- 
ing in  the  cart  said  as  followetb : 

Sir  Richard  Ford,  and  you,  the  other  Mr. 
SheriflP,  and  all  you  gentlemen  :  I  am  come 
hither  to  pay  that  debt  I  owe,  and  that  every 
man  owes  to  nature;  it  is  the  just  hand  of 
God  upon  me  for  my  sins,  and  there  is  no 
man  hath  done  me  wrong  in  it,  and  truly,  it 
is  my  sins,  and  the  jgreatness  of  my  sins  (and 
that  I  am  very  sensible  of)  hath  brouaht  me 
hitler;  and  the  greatest  sin  that  troubles me^ 
and  lies  upNon  me,  (which  I  hope  the  blood  of 
Jesus  Christ,  nay,  I  am  confident,  the  blood 
of  Jesus  Christ,  hailt  washed  all  my  sins  away,) 
is  that  sin  which  I  was  much  addicted  to» 
and  tliat  was  the  sin  of  prophaneness;  of  blas- 
pheming God,  of  taking  his  iiime  in  vain. 
It  IS  truth,  I  must  not  only  accuse  invself,  hut, 
in  some  sense,  give  you  the  truth  of  my  con- 
science.   I  never  heard  any  naan  or  woman, 
or  whatever  they  were,  swear  in  my  life,  but  I 
did  tremble  'to  hear  them :  For  keeping  of  com- 
pany with  gentlemen  of  honoi^  (tlicy  were  men 
ofquahty,  though  that  were  an  ill  quality  in 
theui)  was  the  occasion  of  it.     I  never  kept 
company  wjih  any  poor,  base,  inferior  people^ 
with  any  thief,  or  ai\y  such  like  base  persun, 
in  all  vky  life,  but  ilcd  from  them,  and  avoided 
them,  ull  this  accident.    Truly,  those  poor 
men  eugagai  in  it,  I  must  free  them,  I  brought 
them  into  this  business  clearly    and  freely; 
and  I  lieseech  yoo,  Mr.  Sherift,  as  I  am  a 
dying  man,  that  you  will  help  those  people  iu 
tliis  business ;  poor  silly  men !  As  X  was  telling 
you,  for  that  great  sin  of  swearing:  keeping 
company  with  persons  that  did  swear,  I  did 
get  a  habit  of  swearing,  tliou|h  I  bated  it  and 
loathed  it,  when  I  observed  it  in  myself,  and 
yet  may  be,  did  it  again,  forgetting  preieody 
and  not  observing,  Ming  of  a  hasty  nature. 
It  was  my  rashness,  and  my  inconsiderateuess, 
that  liath  brought  me  hi  titer.    Gentlemen,  it 
is  expected  by  all  the  city,  and  by  all  the 
world,  that  knows  me,  that  1  should  make 
some  great  and  notorious  confession;    it  i? 
truth,  I  must,  and  freely  do  here  confess,  os 
I  said  before,  that  it  is  my  sins  in  gieneral,  and 
that  sin  of  blaspheming  God's  name ;    I  do 
ehaqie  myself  particularly  with  that,  as  (ha 
occasion  of  bringing  me  hitlier;    as  for  tbe 
fact  itself ;  I  do  tell  ye,  it  was  my  own  act,  ciy 
own  contrivance,  and  the  poor  souls  that  are 
yonder,  knew  nothing  of  it.  4 

Gentlemen,  you  will  live  whenr  I  am  gone ; 
there  is  my  two  sons;  I  here  declare,  as  I 
expect  mercy  by-and-bye,  at  the  hands  of  my 
Saviour  and  my  God,  they  are  as  innocent 
as  any  person  chat  locdta  upon  me.  For  tbe 
yovngfit^  my  aoii£ly,  he  never  knew  ^  hM^ 
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ofone  penny  of  the  money,  or  Vusinen  at  all ; 
tli«refore  be  it  diea^i  he  was  in  his  bed  that 
ni^t  it  was  done,  and  in  the  morning  it  was 
remoTed  from  mj  hodse:  For  iLe  elder,  he 
nerer  knew  of  any  monies,  or  any  thing  of  it ; 
only  I  did  tell  hitn,  that  it  was  a  merchant's 
money  that  was  broke,  and  that  I  would  secure 
it  fbr  his  wife  and  children ;  so  that  he  was 
clearly  innocent  of  any  thing  of  the  face  of  the 
robbery  of  the  iioose ;  he  knew  not  (hat  it  was 
Mr.  Tl-yon's  money,  bat  did  carry  that  money 
with  me  to  Tower- bill,  as  I  bid  him;  so  that 
he  is  as  innocent  as  the  yonngi^r.  You  nn- 
dentand  me,  Mr.  Sheriffs;  if  you  bid  your  ser- 
Yant  take  so  much  money,  carry  it,  and  dispose 
of  it  as  you  direct  him,  what  is  it  to  him  Imw 
yoa  came  by  that  money  ?  So  tliat  I  say,  tliis 
elder  son,  he  is  (I  speak  in  the  presence  of 
God)  as  free  as  the  other.  * 

I  do  bcE  and  beseech  you,  Mr.  Sheriffs,  in  the 
boweb  of  tender  mercy  end  compassion,  that 
youwoold  go  to  the  lord>mayor,  to  the  court  of 
aldermen,  that  these  two  poor  young  men  may 
be  discharged ;  Jet  them  not  tie  there  until  the 
nAt  sessions,  among  tbieres  and  murderers, 
fer  they  will  be  utterly  undone.  They  are 
come  from  the  loins  of  good  parents ;  my  fa- 
ther was  an  ancient,  reverend  divine,  a  parson 
within  eleven  miles  of  this  town,  a  godly  minis- 
ter, forty  odd  years  minister  of  one  parish ;  no 
man  more  beloved  than-  he,  a  man  of  charity, 
and  for  peace,  never  suffered  them  to  go  to 
law ;  he  was  justice  of  peace  amongst  them, 
mediator  for  them ;  if  any  poor  wanted  any 
thing,  they  came  to  him,  he  relieved  them  :  he 
did  idl  the  poor's  business,  and  composed  the 
differences  of  the  rich  likewise :  I  am  the  son 
of  that  father,  though  an  unfortunate  son.  My 
wiie  was  a  gentlewoman's  daughter  in  Dorset- 
shire, her  mother  had  a  great  portion,  and  is 
yet  living ;  they  are  of  the  family  of  the  Fovles, 
8,030/.  the  old  king  had  of  her  uncle,  which 
was  lent ;  tbey  were  persons  of  quality.  I  say, 
these  children,  they  came  from  the  loins  of  good 
persons.  This  I  speak  in  reference  that  you 
will  take  that  fatherly  oare,  that  these  two 
poor  boys  may  be  turned  out  of  prison.  Their 
mother  bath  nothing  to  support  them :  Suppose 
it  your  own  wife's  case ;  add  not  affliction 
to  affliction  ;  restore  her  children  to  her  this 
night,  let  me  l:eg  it,  that  God  may  be  praised 
and  glorified  in  the  truth  of  srti  things.  Will 
you  promise  it,  Mr.  Sheriffk^  that  you  will  en- 
deavour it  f 

Sir  Rd.  Ford.  I  do ;  I  have  been  ready  at 
an  times  to  promise  you  any  thing,  wbidi  was 
in  my  power  to  perform ;  but  ask  not  that  which 
ia  not  m  my  power  to  {;rant :  You  desire  they 
may  be  discharged  to-night. 

IVmitfT.  Thatis  but  conrparatively;  as  soon 
as  possible. 

Sir  Rd,  Ford,  I  do  promise  you,  that  this 
that  you  have  declared  concerning  your  sons, 
shall  be  common  ion  ted  to  the  proper  judges, 
and  I  will  endeavour  that  they  may  be  put  out 
of  oor  gaol. 


I     Sir  jRd.  ib'vfs.     And  I  will  use  my  endeft^ 
vonrs  in  the  thing. 

Turner.  Pray  do,  they  know  nothing  of  it ; 
pray  put  them  out,  my  wife  will  want  them ; 
she  hath  no  comfort  left,  nud  this  will  ruin  her. 

Sir  Rd,  Rives.  We  wiH  do  our  endeavour; 
proceed  on. 

Turner.  I  have  dune,  that  is  fbr  the  chil* 
dren;  then  fbr  William  Turner,  what  he  did,  h#s 
did  at  my  instigation  ;  he  acted  this  at  my  en- 
treaty, it  was  wholly  by  my  direction,  therefore 
let  tlie  poor  man  be  likewise  discharged,  if  there 
be  no  other  thing  against  him  but  this  fiiulc. 

Sir  Rd.  Fbrd,  We  will  promise  that  we  will 
take  all  occasions  to  give  an  intimation  to  tlii|| 
'lord  chief  justice  what  yon  have  declared,  in  ex- 
tenuating of  his  crime,  as  he  was  a  hireling  of 
yours. 

Turner.  I  have  told  you  that  it  was  my  sins 
that  hath  brought  me  hitlier ;  and  truly  I  must , 
deal  really  with  you,  this  nation  is  very  full  of 
sin,  of  crying  sins,  of  sins,  that  (wit liout  God's 
wonderful  mercies)  tlie  land  will  suddenly 
mourn  by  his  hand :  I  have  every  year  expected 
the  sweeping  plague  to  come  and  take  away 
two-thirds  of  the  nation  for  the  sins  that  lie 
upon  us ;  and  truly,  notwithstanding  the  minis- 
ters of  God  do  preach,  and  call,  and  cry  aloud^ 
yet  nobody  regards  them.  Truly,  from  the  mi(- 
gistrate  to  the  very  peasant,  there  is  abundanea 
of  neglect  to  the  true  service  and  fear  of  God, 
that  my  soul  has  Med  and  groaned  within  roe, 
as  I  have  gone  up  and  down  the  streets,  and  as 
I  have  lain  in  my  bed.  And  I  must  ingenu- 
ously confers  to  you,  that  i  have  not  ouce  or 
twice,  nor  a  hundred  times,  but  a  thousand 
times,  wished  myself  dissolved,  and  in  another 
world.  I  have  been  sick  of  it,  not  for  any 
want,  but  with  the  mere  trouble,  the  dislike 
that  did  so  displease  roe,  to  see  all  manner  of 
business  in  tumohs  and  disorders,  and  sin,  and 
all  manner  of  wickedness;  that  truly  I  have 
had  no  pleasure  (these  latter  years)  in  the 
world;  indeed  I  have  not.  I  have  (to  my  poor 
wife)  said  many  a  hundred  times,  lord  God, 
that  thou  wert  in  thy  gmve,  and  I  too,  vrere  it 
not  for  these  poor  children ;  truly,  I  could  beg 
it  of  God,  seeing  aH  people  are  in  combustion, 
none  tied  in  love  and  amity.  When  I  was  a 
boy,  there  was  no  such  doings;  my  father,  I 
told  you,  was  a  minister,  there  wos  eight  or  ten 
gentlemen,  adjoining  fismilies,  who  kept  a  house 
of  hospital iry,  loving  friendship,  peace  and  quiet- 
ness ;  but  now  there  is  no  such  thins  in  the 
world :  It  is  a  new  world,  a  world  of  malice  antl 
difference;  and  it  is  to  blame,  that  brethren  do 
not  hang  together  io  unity. 

It  is  expected,  that  I  should  declare  here^  as 
a  dying  man,  somewhat  to  free  myself  from  those 
aspersions,  accusations,  .and  calumnies,  that 
have  been  laid  upon  me;  those  inarks  with 
bladk  coals  that  people  hare  laid  upon  me  ; 
I  do  declare  to  you,  there  arc  a  great  roany 
scandals  that  lie  upon  roe.  I  shall  not  justi^ 
myself  at  all,  but  rather  accuse  myself,  that  1 
am,  as  St.  Paul  saitb,  <  The  greatest  of  sinner^.' 
But  for  rXiQVt  things  that  ar6  laiti  upon  me,  T 
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mutt  clear  my  familf  and  my  repotation,  as  I 
can  before  Gud,  and  in  Jesui  Christ*  It  is  laid 
upon  me,  tliat  I  should  take  SOp/.  of  Dr. 
Hewyt*9  lady,  Ibr  to  assise  ht-r  in  the  helping 
Iter  husband  that  was,  in  the  getting  liim  a  par- 
don or  reprieve.  To  tha^  1  answer,  (I  know 
not  whether  I  shewed  you,  Mr.  Sheriffs,  my 
lady's  certificate  or  no;  I  heard  not  of  this  bu- 
siness till  within  these  two  ni||;hts)  I  never  heard 
of  her,  nor  her  husband,  in  such  a  manuer ;  no, 
I  would  not  have  had  chat  sin  mixed  with  my 
blood,  not  for  ten  thousand  worlds ;  I  should 
have  thought,  whenever  it  had  entered  into  my 
cognations,  I' should  have  thought  myself  eter- 
l|iaTly  lost :  But  about  that,  I  sent  iVlr.  Gray,  of 
Black  Friars,  who  rode  SS  miles  the  other  night, 
and  he  bath  brought  a  certificate  under  her  la- 
dyship's Jiand  to  the  king ;  which  certificate,  if 
they  will  go  to  my  ^ife,  they  may  have  it,  and 
j)riot  it.  She  writes,  sliewing  it  to  the  king's 
roost  excellent  majesty,  that  she  was  informed, 
tluit  James  Turner,  gentleman,  a  prisoner  in 
Newgate,  is  acciued  for  talcing  HOOL  of 
her  towards  the  reprieving  of  her  husband ; 
she  doth  declare  sne  never  knew  him,  nor 
.heard  of  him,  therefore  she  is  bound  in  con- 
science to  free  him  ;  and  so  she  humbly  takes 
her  leave.  This  is  attested  bjF  that  gentleman, 
with  an  affidavit  under  the  hand  of  sir  John 
Brampston,  knight.  She  got  a  letter  from  se- 
cretary Thurlow,  wherein  he  writes,  and  sets 
forth  all  th«  business.  That  one  col.  Whet  ton 
had  235/.  of  my  lady  Hewyt,  to  procure  this 

•  business;  and  that  Wbetton  did  pretend,  that 
he  had  given  Thurlow  100/.  of  it  to  that  pur- 
pose, which  he  there,  under  his  hand,  denied 
thsit  he  ever  received  one  penny,  directly  or 
indirectly;  so  that  VVhetton  was  the  person 
clearly  accused,  and  she  sent  me  word,  she  is 
suing  him  for  the  money  ;  so  for  that  I  hope  I 
have  vindicated  myself  before  God  and  the 
world. 

In  the  second  plape,  tiiere  is  another  calumny 
thrown  upon  me,  and  that  is.  That  I  should 
cozen  or  deceive  the  king  that  now  is  of  some 
money,  when  I  was  i>eyond  sea  with  him;  truly, 
it  is  well  known  to  thousands  of  the  world,  I 
was  never  out  of  England,  never  beyond  sea 
with  the  king,  never  cozened  him  of  a  penny ; 
chat  I  ha\'e  served  him  and  his  father  with  all 
the  substance  that  I  had,  with  my  blood,  and 
with  all  my  fortune  and  goods,  as  a  hearty  sub- 
ject should,  and  I  pray  God  receive  my  soul  but 
with  a  drop  of  his  mercy,  so  sure  as  I  served 
the  old  king,  and  prayed  for  him,  and  loved  him. 

The  first  commission  that  ever  I  had,  was 
eldest  captain  of  horse  to  William  marquis  of 
Newcastle,  in  his  own  regiment ;  I  nave  him 
the  troop,  fourscore  and  seventeen  men,  well 
horsed ;  I  never  received  one  penny  advance 
for  the  said  troop,  and  but  one,  week's  pay  for 
myself  and  officers,  and  three  weeks  pay  for  my 
troopers,  in  all  my  life  not  a  penny  more :  I 
.served  him  faithfully  four  years,  or  thereabouts. 
I  was  a  prisoner  at  London  house,  at  York,  in 
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wasa  prisoder  at  Luton  in  Bedfordshire ;  bring- 
ing the  king  up  from  Newark  to  Oxford,  I  wa» 
wounded,  shot  iu  the  neck,  and  taken  prii»oner  z 
And  'tis  very  well  known  by  Mr.  William  Cot» 
ton,  who  is  one  of  the  g<^ntlemen  harbin»er» 
of  the  king's^  he  is  the  ancientest  .to  this  king, 
and  hath  served  his  fiither  in  that  office  ;  It 
nas  his  fortune  to  be  hard  by  tvhen  I  was  shot, 
who  was  then  a  stranger  to  me,  but  be  being 
one  of  tiie  king's  sen^nts,  and  hearing  a  lieu- 
tenant colonel  of  the  king*s  wks  slain,  he  came 
in  ;  after  I  was  shot,  I  was  crept  into  an  hedge 
amone  briers  and  thorns,  so  deep,  that  he  was 
forced  to  cut  a  way  to  come  at  me,  and  so  drew 
roe  out,  or  I  had  died  there.  I  was  prisoner  at 
Luton,  so  to  St.  Alban's  where  I  lay  in  cure  in 
the  compter,  'till  it  cost  me  my  first  penny  rec- 
koniug,  sixty  odd  pounds  in  gold ;  they  trusted 
me,aud  took  my  word  *tiilIcould  send  to  York » 
where  my  wife  lived,  nineteen  miles  beyond 
York ;  When  I  was  able  to  ride,  I  was  brought 
to  town,  put  into  London-house,  where  I  abided, 
and  paid  my  ransom,  no  exchartge  would 
be  allowed.  The  king  that  is  dead,  (of  blessed 
memory)  sent  three  exchanges  for  me,  his  own 
trumpet,  Sir  Marmnduke  Langdale's  trumpet, 
and  my  own  trumpet  The  committee  at  St, 
Alban's  returned  the  trumpeters  word  that  I  was 
dead,  for  my  wounds  were  mortal,  and  so  I  be- 
lieve tliey  did  think  I  was  dead.  Artei*wards  I 
had  command  of  more  than  one  troop,  and  I 
was  lieutenant-colonel  to  sir  John  Preston,  and 
was  eldest  captain  to  the  marquis  of  New- 
castle. 

Sir  Rd.  Ford.  I  have  no  pleasure  to  inter- 
rupt you  ;  if  you  have  any  thing  to  say,  that 
may  fit  you  ^  for  your  change,  as  marks  (for 
avoiding  these  inconveniences,)  to  the  people*— 

Turner.    I  have  done.  Sir  Richard. 

Sir  Rd.  Ford.  I  do  not  appprehend  this  a 
proper  work  for  a  dying  man  ;  in  good  earnest 
methinks,  it  -is  not  a  proper  work,  for  you  to 
give  this  narrative  now  of  afifairs  in  the  army. 

Turner,  I  have  hut  a  few  words  more;  I 
have  wholly  told  you,  that  it  was  my  own  con« 
trivance,  and  nobody's  else,  that  I  come  hither, 
and  therefore  I  do  justly  suffer  here  by  the  hand 
of  God  and  justice ;  and  I  do  desire  all  Chris- 
tian people,  that  either  hear  me,  or  see  me,  or 
shall  hear  of  me,  that  they  will  take  warning 
by  me;  it  is  the  firbt  offence  of  this  nature 
that  ever  1  had  to  do  withal  in  my  life.  God 
is  my  witness,  as  I  said  before,  I  never  knew  a 
thief  or  dishonest  man,  but  I  avoided  tliem : 
But  I  say,  and  I  could  wish  with  all  my  soul, 
and  I  desire  it  earnestly,  that  all  people  would 
take  warning  by  me  this  day,  and  to  avoid,  its 
much  as  may  be,  .all  sins  in  general:  And  I 
must  declare  lo  you  likewise,  that  if  it  had 
pleased  God  that  two  of  i  he  officers  had  not  met 
me,  and  arrested  me  iu  St.  Mary-Axe,  between 
two  and  three  of  the  clock,  and  carried  me 
here  to  the  Hoop  tavern,  where  they  staid  me, 
Mr.  Tryon  had  had  every  pennyworth  of  his 
goods  and  poney,  and  not  lost  a  farthing,  nor 
a  hair  of  his  bead  ;  but  God  forgive  them.  A 
great  deal^of  blaine  hath  lain  upon  me  aboul 


(wo  of  miiM ;  ibert  was  but  one  bottk  among 
fire  of  tbcKD ;  sU)(i  toon  after,  this  'gentlemaii 
fell  asleeo,  with  hi9  band  on  his  cheek,  and 
neTcr  waked  again :  He  died  of  an  apoplexy » or 
lathargy^.a^  the  Coroner  found  it.  I  must 
clear  myself  of  this,  becau^  I  have  received  a 
paper,  it  was  &t  the  end  thereof  hinted,  VVhe* 
ther  I  did  know  if  I^aintry  wa»  not  cuncerne4 
in  this  t^Msiness?  The  man  could  not  put  any 
thing  into  our  drink  sure ;  I  have  heard  of  your 
Spanish  tricks,  but  I  must  free  Daintry  of  that^ 
according  as  I  understand  it.  He  was  to  do 
Daintry  the  courtesy,  and  surely  he  would  not 
so  reward  him.  I  believe  Daintry  was  as  free 
as  any  bodjr ;  but  the  Jury  and  Coroner  did  re* 
turn,  that  he  died  of  God  s  visitation,  a  natural 
disease,  and  I  hope  I  have  satisfied  the  worl4 
of  that. 

Ord'mary  of  NopgtUe,  Pray  col.  Turner^ 
know  you  nothing  of  a  glass  jewel,  delivered  tp 
the  countess  of  Devonshire,  in  the  room  of 
another  ? 

Turner,  I  know  nothing  of  such  a  thing ;  ( 
never  had  any  jewels  of  her  in  my  life;  Ae  i^ 
an  honourable  person,  she  will  not  speak  of 
such  a  thing. 

I  will  now  give  account  of  my  faith.  I  hav^ 
been  bred  up  a  true  ProtestaxK  of  the  Primh> 
tive  Church  of  England;  my  father  bred  m^ 
and  instructed  me  very  strictly  in  the  law  of 
God  :  I  will  not  tell  you  when  I  came  to  apr> 
prentice,  I  will  let  tiiat  alone :  I  am  free  of  th^ 
company  .of  Drapers ;  and  I  have  lived  civiU/ 
and  honestly  in  St.  Martin's,  at  the  upper  end 
of  Cheapside  ;  I  am  sure  there  are  a  thousand 
sorrowful  souls  and  weeping  eyes  for  me  thie 
day. 

Sir  Bd.  Ford.  Pray  put  that  little  time  that 
you  have  to  spend  h^e  to  good  ose»  aod  leave 
off  these  relations. 

Turner.  Have  a  little  patience,  let  me  satisfy 
the  a'orld  of  some  particulars ;  I  was  a  constant 
church^man,  it  is  well  known  to  my  parishion- 
ers; I  never  durst  see  a  man  in  the ,  church 
with  his  bat  on,  it  troubled  me  very  much.  If 
a  man  comes  before  a  judge  on  earth,  he  is  not 
sqffesed  to  wear  bis  hat,  much  less  should  thej 
bf  fore  the  magistrate  of  magistrates,  the  God 
of  Heaven. 

Sir  Rd,  Ford.  Hear  me  one  word ;  thoaa 
reverend  persons  about  you,  methinks  they 
should  admonish  you  to  leave  off  these  di|- 
courscs. 


these  villains,  who  were  half  dnmk«  and  heat 

Mr.  Tryon.    I  say,  be  bad  had  Wl  his  goods 

apuD.    G<id  ai)oye  that  bears  me,  kiM>ws  roy 

lodi,  it  was  «ot  intended  to  rob  hiipy  or  to  hart 

him,  k  was  to  iagiatiace  myself:,  tiie  roMons  I 

told  bioi  jesteiday.    He  is  the  woi;se  man,  the 

bett part  of  10,000/.  tfince  his  wife  died;  andt 

had  lately  discorered  which  way  and  how :  I  have 

feald  bim  of  the  person,  but  this  is  not  a  place 

le  name  tuas,  or  speak  of  these  things  ;  I  hope 

God  wsU  gpvehim  wiad^m  to  avoid  daagers,  and 

10  make  good  of  what  I  told  him  yesterday ;  a 

worse  thing  will  come :  (or  he  will  be  robbed 

indeed,  if  Im:  have  not  a  care :  He  should  have 

been  robbed  aboat  a  year  since,  and  he  did  em- 

fdoy  me  to  enquire  after  it,  and  discover  it;  I 

teveg ivcii  him  warning  several  times :  He  is  an 

honestbravegentleman,  a  good  christian,  and 

jtt  honeaty  charitable  mail.    But,  Mr.  Sheriffs, 

Mstina  yowaelves,  so  sure  aa  I  am  going  to 

be^Toa,  I  «faall  be  there  in  glory, .so  sura  had  Mr. 

Ttyoii  (if  I  had  not  met  with  those  two  foolish, 

tisBOfoqa  fsfficers)  have  hAi  his  goods  and  money 

agua*  there  tiever  had  one  word  of  this  business 

heea  koow».  It  was  a  sad  fute,  that  these  two 

Move  out  of  a  little  lear.  should  be  the  occa- ; 

aioa  of  «iy  coming  hither;  bat  God  forgive 

$kmn ;  8tubs  and  liyoa,  I  mean,  these  two  vil- 

ivoe,  I  have  nobody  to  thank  for  my  blood>  but 

them ;  anrf  yet  do  I  free  them,  and  freely  forgive 

them :  And  I  forgive  the  whole  world,  as  freely 

as  I  damtm  God  and  Cltrist  Jesus  should  for- 

(TO  ase.      Mr.  Slieriffci,  are  you  satisfied  in  this? 

Would  yoa  have  me  say  any  more  coaching 

thefact? 

Mr.  Merif,    It  is  eatisfiustian  to  ns,  if  you 
■at  satiAed  yourarlf. 

Tara^r.  This  morning  as  Z  was  coming  out 

af  the  prison,  to^  add  acandal  to  scandal,  one 

came  and  charged  me  I  should  clear  myself 

jhout  a  iire  in  Lathbaiy,  in  the  new  hnildmgs, 

whether  I  had  any  hand  in  that;  the  Lord 

iaans  Gbrist  knows  my  sou),  'till  even  now  they 

asked  me  the  question,  I  never  thought  of  it, 

batwaa  then  heartily  sorry,  and  in  ^y  bed 

arhen  I  beard  of  it.    Another  sent  me  a  letter, 

hot  I  tore  it,  one  Jotu  Marshall,  touching  some 

money  tii^t  was  lost  in  Coleman-Street;  he 

might  aa  well  have  afiked  the  person  to  be 

liQiii,  fta  have  asked  me,  for  I  knew  not  of  it. 

And  one  brought  a  deed  of  one  Katharine,  I 

^ijgat  ber  otlier  natne,  alack,  I  know  nothing  of 

iL    There  was  another  large  paper  put  into 

lay  bands,  touching  a  man  that  died  in  my 

honse,  Qoe  Corner,  a  tall,  proper  gentleman, 

a  cloUiier  of  Kent ;  he  came  to  my  houses  and 

deNredme  to  furnish  one  Daintry  with  500/. 

which  he  had  a  place  at  the  Custom-House  for : 

This  Tarner  was  a  stranger  to  me,  only  a  naoie- 

iake:  It  is  thought,  as  by  the  paper  was  hinted, 

that  he  should  have  something  put  in  his  drink, 

which  should   occasion  his  death ;   he  drank 

Bothiag  at  ray  house,  more  than  what  my  wife 

aod  self,  and  two  or  three  honest  gentlemen, 

that  were  there.      He   told  my    wife   once. 

Cousin,  sanb  he, '  I  am  very  ill,  pray  give  me  a 

'  cap  of  yoiir  water ;'  he  hid  drank  »  g)V9  or 

TOl.  YU  i 


Ordinary,  We  press  to  the  condemnation  of 
a  man's  se^  that  he  might  be  justified  in  God'i 
sight. 

2\trner,  Mr.  Sheriff,  I  will  hold  you  but  a 
very  little  while  longer ;  I  do  here  truly  confess 
that  I  have  been,  as  I  hftve  said,  a  very  great 
sinner,  guilty  of  all  the  sins  iii  the  world. 

Ordinary*  Speak  to  some  particulars. 

Turner,  Pray,  be  quiet,  can  ye? Espe- 
cially that  of  prophaneness;  I  am  truly  sensible, 
heartily  sorrowful  (or  my  sirs  ;  and  1  d!>  beg  of 
God,  of  his  infinite  mercy,  through  the  nierite 
of  Christ,  who  died  for  me.  to  wash  away  all 

my  sins,  aad  all  the  linf  of  ibi»  people  here  pxc- 
2S 
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sent,  nnd  all  the  sins  of  the  tvhole  world.     I  do 
beg,  ihat  God  will  open   the  heart  of  any  man 
that   siagt^f-rs  in   fnith,  to  confirm  him.     I  do 
say,  and   putvn  my   salvation  upon  it,  That  no 
mil  d.ire  gainsay  that  Jesus  Christ  died  for  sin- 
ners, of  wtiom  1  am  chief:  That  man  that  lays 
hold  upon  Christ  by  faith,  the  gates  of  hell 
.shall  never  prevail  against  him.     Truly,  I  am 
thbu{;ht   to    be   a  great  drinker,  a  company- 
keeper;  my  occasions  did  call  me  to  taverns, 
but  I  tiess  God,  I  think  there  is  no  man  (par- 
don me,  fori  will  not  speak  it  with  ostetitation,) 
I  hope  no  man  ever  saw  me  disguised  in  drink, 
to  my  knowledge,  except  it  was  when  I  was  a 
boy.     I  am  truly,  heartily,  and  sincerely  sor- 
rowful for  my  sins;  I  do  confess  them  before 
any  God,  and  the  whole  world,  that  the  least  of 
my  sins  are  attle  to  throw  me  into  hell;  bat 
that  the   blood  of  Jesus  Christ,  that  doth  wash 
hivay  the  sins  of  the  whole  world,  hath  purged 
and  clean«4ed  mine.     I  say,  I  do  here  heartily, 
solemnly,  ai>d  wholly  confess  my  sins,  and  am 
truly  sorrowfid  for  them ;  that  is  my  confession, 
Wnh  more  trouble  of  <>oul  than  1   am  able  to 
expre^.s.     Here  I  have  mude  my  true  and  fiaith- 
ful  confe«^sion.     In  the  second   place,  I  have 
made  restitution,  so  far  as  in  me  lay  ;  the  ^n- 
tleman    hath   every  one  of  his  jewels   again, 
•very   fftrthinp(-worih;    nuy,    he   hath  2,000/. 
worth  more  than  he  missed,  therefore  there  was 
no  mtention  of  tilony:  But  my  sad   fate  in 
meetine  with  those  two  sad  officers,  God  of 

liis  mercy  everlastingly  forgive  tliem 

Mr.  (h^iTtart/.    Express  your  charity  as  to 
the  world. 

Turner.     Do  not  put  me  out  ofmyway,  T 
muist  go  step  by  stf  p.  First,  I  have  given  you  my 
own  conftsMon  :  secondly,  I  have  made  resti- 
tution, I  have  restored  all   to  my  power  :  the 
third  thing  that  is  behind  of  a  christian,  is  my 
true  and  unfeigned  repentance,  and  my  charity 
to  the  \%hole  world  ;    that  God,  that  is  the 
searcher  of  all  s«crets,  that  tries  the  reins,  that 
knows  all  the  inner  parts,know9my  soul,  that  I 
long  and  de^ire  to  be  with  Jesus  Christ  in  glory. 
Mr.  Ordinary.     Which  is  best  of  all. 
Turntr.     1  am   in  perfect  charity  with  the 
whole  viorld  ;  it  is  expected   by  some,  that  I 
s!iould  fall  upon  some  persons  to  recriminate  on 
them  ;  I  shall  not  do  it,  the  Lord   God  of  his 
infinite  mercy  forgive  them.     It  was  reported 
to  his  majesty,  (bat  on  Sunday  last  I  was  drunk 
and   that  I   ahused  this  reverend  person  Mr. 
Ordinary :    This   news   was   brought    me    by 
some  that  were  present  when  the  liing  was  told 
suet)  stories,  that  I  was  drunk,  and  ranted,  and 
swore  God    damn  me,  and  God  sink  me,  and 
that  I  had   5,000/.  and  I  would  have  a  pardon 
and  cared  nni  for  the  basiness,  and -would  have 
a  pardon  \\  hen  I  pleuse.     This  great  reproach 
was  thrown  upon   me  to   the  king,  and  that, 
will)  some  otder  scandals,   has  taken  off  the 
king*s  affections:  but  this  is  altogether  false, 
for  Mr  Hirks,   my  landlord,  can  tell,  that  on 
Sunday  morning  he  would   have  had  me  drank 
'  my  morning's  draught  ;  I  told  him,  no,  I  would 
'  Qoi  drink :.  f  only  drank  one  small  cup  of  cyder 


in  the  morning,  two  little  glasses  of  sack;  and 
oneglassof  claret  at  dinner.  I  went  to  church 
with  this  reverend  gentleman,  where  I  VeceiTed 
a  great  deal  of  comibrt  to  my  soul,  for  which 
I  thank  him :  He  made  a  sound  scholar-like 
sermon,  and  fit  for  persons  in  our  condition. 
I  did  perceive  they  wanted  a  clerk,  and  I  took 
upon  me  to  officiate  as  clerk,  and  I  was  happy 
I  had  that  opportunity.  I  came  home,  and 
remained  in  my  chamber.  About  eight' or 
nine  o'clock,  Justice  Stringer  came  to  me  in 
Chan  eery- La  ue,  and  two  or  three  knights  and 
persons  of  cpiality,  eight  or  nine  in  all  :  thej 
had  one  bottle  of  sack  among  them,  of  wliich 
I  drank  one  Iktle  cup :  and  for  the  swearing  of 
those  oaths,  I  did  not  do  it,  I  hate  them,  they 
were  untruths,  and  the  Lord  forgive  them  that 
raised  that  scandal. 

Sir,  I  must  desire  that  you  would  now  join 
with  me  in  prayer  ;  but  I  have  forgot  onething, 
it  is  short :  that  night  the  sessions  broke  up,  I 
was  put  in  the  Hole  :  it  is  a  most  fearful,  ^d, 
deplorable  place;  Qell  itself,  in  comparison 
cannot  be  such  a  place ;  there  is  neither  bencbj, 
stool,  nor  stick  for  any  person  there  ;  they  Ue 
like  swine  upon  the  ground,  one  upon  another 
howling  and  roaring ;  it  was  more  terrible  to 
me  than  this  death  :  I  would  humbly  beg,  that 
Holt  may  be  provided  with  some  kind  of  boards 
like  a  court  of  guard,  that  men  may  lie  down 
upon  them  in  ease  ;  for  when  they  should  bm 
best  prepared  for  their  ends,  they  are  most  tor- 
mented, lying  only  upon  the  ground  ;  they  faaid 
better  take  thein  and  hang  the^  as  soon  «s 
they  have  their  sentence. 

Jackson,  (he  keeper.  Seventeen  out  of  nine- 
teen made  their  escapes  out  of  that  Hole,  they 
having  only  a  form  there. 

Turner,  I  did  with  these  poor  souls  pray 
heartily ;  none  were  able  to  pray,  poor  crea- 
tures !  two  were  dying ;  I  prayed  with  them, 
comforted  them,  assistetl  them,  and  gave  them 
five  shillings  when  I  came  out  of  the  Hole  :  now 
pray  join  with  me  in  prayer. 

Sir  Rickard  Ford,  If  I  did  think  tliere  were 
a  reprieve  to  come  for  you,  I  could  be  content- 
ed to  spin  out  the  time  thus ;  but,  in  good 
earnest,  I  expect  none  ;  unless  you  had  an 
apprehension  you  were  not  to  die,  you  woald 
not  thus  run  to  so  many  impertinencies,  that 
methinks,  cannot  fit  you  for  death. 

Turner,  Truly,  I  expect  none;  pray  joid 
with  me  in  prayer. 

(Then  he  prayed  some  time,  and  Mr.  Wel- 
don,  the  ordinary  of  Newgate,  juiped  with 
him  in  prayer,) 

Mr.  Ordinary,  The  Lord  Jesus  have  mer^ 
upon  thee  ! 

Turner.  Mr.  SherifFs,  God  be  with  ye : 
pray  remember  my  duty  and  respects  to  my 
Lord  Mayor,  and  to  all  the  aldennen,  and  to 
ail  their  families. 

Titmer,  Executioner,  I  charge  you  meddle 
not  with  my  cloaths. 

Setjeantt,  Col.  Turner,  we  will  take  cnre  of 
them. 

Turmr,    «  Lord,  I  aq»  assured  to  be 
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tface  io  i^orj ;  I  do  rely  and  depeiidy  all  in  all, 
vpoA  Christ :  tefbse  not  m?  tool  at  the  iatc 
Imir,  i  have  none  in  heaven,  nor  none  in  earth, 
oor  any  thing  but  thee  to  rely  upon ;  and 
therefore  intp  thy  hands,  both  now,  and  for 
ever,  I  commit  my  soul,  n^y  body,  my  spirit, 
io  iure  and  certain  hopes  of  a  joyAil  refturrec- 
tioa  at  the  day  of  judgment,  where  I  most  ap- 
pear and  give  account  of  my  sins ;  bat  Jesos 
Christ  hath  washed  them  away  in  his  blood. 
Pray,  doctor^  let  me  beg  you  to  read  those 
YHses  in  ihe  second  of  the  Hebrews,  to  comfort 
flie,  beiug  tfa^  14, 16, 16,  17,  and  18  verses. 
Forasmuch  then  as  the  children  are  partakers 
of  flesh  and  blood,  be  also  himself  likewise 
look  part  of  the  same,  that  through  death  he 
aught  destroy  him  that  had  the  power  of  death, 
that  is  the  devil :  and  deliver  them  who,  through 
feir  of  death,  were  all  their  life-time  subject  to 
bondage.  For  verily  he  took  not  on  him  the 
nature  of  angels,  but  he  took  on  him  the  seed 
ef  Abraham ;  wherefore,  in  all  things  it  behoved 
hm  to  be  made  like  oaio  bis  brethren,  that  he 
miglkt  be  a  merciful  and  faithful  high-priest,  in 
<Juiigs  pertaining  to  God,  to  make  recoocilia- 
tion  for  the  sins  of  the  people ;  for  in  that  he 
hisMelf  hath  suffered,  being  tempted,  he  is  able 
Io  sooconc  them  that  are  tempted." 

'  •  After  this,  be  gave  40  shillings  to  a  minis- 
ter, to  be  given  ^o  the  poor  of  that  parish,  and 
18  diiUings  and  aixpence  more,  te  be  delivered 
to  his  wife,  to  be  given  to  his  young  son's 
tcbool-master. 

Temer.  Mr.  Jackson,  God  be  with  you: 
fMnember  oie  to  mv  landlord,  and  all  there. 
My  two  children,  I  hope,  will  be  freed.  Mk 
Sherifi^  most  I  bang  all  day  ? 

Sir  Riehmrd  Fotd,  You  will  be  cut  down,  as 
looQ  as  you  are  dead. 

Turner,    Prav  tell  me  true,  Mr.  Sheriff. 

^r  Bi€kard,Ard.  You  will  not  bang  above 
half  an  hour. 

Tbeneupon,  he  directed  the  executioner  to 
take  off  his  halter  from  his  shoulders;    and 


afterwards  Aakiog  it  in  his  hand,  hiaaed  it,  and 
put  it  un  his  neck  him'seif;  tiieu  »iter  he  had, 
fitted  his  cap,  and  put  it  on,  he  wct^  out  of  the 
cart  npon  tlie  ladder.  The  executiouer  tied' 
him  up,  and  pulling  the  rope  a  little,  &ays 
Turner,  What,  do^t  thou  mean  to  cboak  me  ? 
pray,  fellow,  give  me  more  rope :  what  a  sim- 
ple fellow  is  this !  how  long  have  >  *u  been  ex- 
ecutioner, that  you  know  not  yet  how  (u  put 
the  knot? 

Mr.  Stcker.y  Minister,  out  of  a  window  near. 
Mr.  Turner,  have  you  remembered  those  four 
things  I  spake  to  you  of  ? 

Tarwr,    I  have  done  them. 

Mr.  Seeker,  I  trust  this  hour  of  heaviness 
will  be  an  hour  of  happiness. 

Turner,    I  am  assured  of  it. 

Mr*  Seeker,  A  living  Christian  in  a  dying 
hour  is  the  best  of  all.  The  Lord  be  with  you, 
and  the  Lord  carry  your  soul  sate  through  tha 
jaws  of  death,  to  the  joys  of  life ! 

Turner.  I  doubt  not,  but  through  a  dark 
cloud  I  shall  see  a  brigiit  Saviour.  Executioner, 
look  ye,  turn  me  not  off,  untill  you  have  the 
sign  from  me,  which  shalt  be  by^layiog  my  right 
hand  on  my  left  shoulder.  The  Lord  God  for- 
give  thee,  1  do. 

In  the  midst  of  some  private  ejaculations, 
offering  to  pull  down  his  cap,  he  espied  a  gen-* 
tie  woman  at  a  window  nigh,  kissed  nis  band, 

said,  Your  servant,  mistress. His  cap  being 

pulled  down,  he  lifted  up  his  hands,  aud  said, 
£  disclaim  any  desert  of  mine  own,  there  is 
nothing  in  me ;  look  upon  me  through  Jebus 
Christ.  Lord  Jesus,  receive  my  soul !  and 
thereupon  giving  the  sign,  the  executioner 
turned  him  off.  And  after  t>ome  >bort  time  he 
was  cut  down,  and  his  body  convej^ed  to  # 
house  near,  there  to  rest  for  a  space,  uuUU 
they  provided  for  him  decent^ burial. 

The  coofiuence  of  people  from  the  gaol  to 
the  place  of  execu^oo  was  very  great,  beyond 
the  memory  of  any  upon  the  like  occasion* 

During  his  imprisonment,  and  to  the  last 
breath  of  life,  his  carriage  was  very  undaunted. 


218.  The  Trial  of  Margaret  Fell  and  George  Fox,  for  not 
taking  the  Oath  of  Obedience  :*  16  Charles  II.  a.  d.  1664. 
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by  the  judge,  to  set  a  stool  and  a  cushion  for 
her  lo  bit  upon  ;  and  she  had  tour  of  her  daugh- 
ters wiih  her.at  the  bar,   and  the  jud^e   siiid. 


The  Examination  and  Tri  A  L  of  MA  ROA  RET 
PELL  and  GEORGE  FOX  (at  the  several 
assises  held  at  Lancaster,  the  14th  and 
16th  days  of  the  first  month  1663-4  ;  and 
the  ^th  of  the  sixth  month  1664)  for  their 
obedience  to  Christ's  Command,  who 
saith,  **  Swear  not  at  all  :**  Also  some- 
thing in  Answer  to  Bishop  Lancelot  An- 
drew's Sermon  concerning  swearing. 
Matt.  XV.  6. 

**  Thus  have  fon  mad^  the  Commandment  of 
God  of  none  Effect  by  your  Tradition." 

She  WIS  called  to  the  bar,  and   when  she 
vu  at  the  bWf  order  was  given  to  the  gaoler^ 


Let  not  Mrs.  FelPs  daughters  stand  at  the  bar, 
but  let  them  come  up  hither,  they  shuU  not 
stand  at  the  bar  ;  so  they  plucked  them  up, 
and  set  them  near  where  the  judge  saf:  thtn, 
after  a  while,  the  Mittimus  was  read,  and  the 
judge  spoke  to  her,  and  she  btood  up  to   the 

*  Ser  liiis  Oath  and  some  account  of  the  law 
connected  with  it  m  the  Notes  to  the  Case  of 
John  Crook,  Isaac  Grey,  and  John  Bolton,  sup. 
201. — See  also  the  Case  of  Isaac  Marriotaud 
others,  in  a  Note,  p.  309,  sup. 
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bftr,  and  Ke  began  t»  9peAk  to  ter  M  fat- 
loweth  : 

Jei//|r«.  H«  tfldd,  Mrs.  Fell|  ^oti  ftr*  cbm- 
mitted  bj  the  justices  of  peaoe  Yor  refusiflg  to 
take  the  oath  of  obedieace ;  and  I  am  com* 
liiandedy  or  sent  by  the  kiagi  to  tender  it  to 
8DJ  that  shal4  refuse  it. 

Margaret  Ftll.  I  was  dent  for  from  m^  own 
boose  and  family,  bat  for  whM  caase  or  trao^ 
gression  I  do  not  know. 

Judfe,  I  tun  informed  by  the  jueticea  of 
])eaoe  in  this  coanty,  that  you  keep  multitudes 
of  people  at  your  house,  in  a  preteMx  Of  wor- 
sbippini;  God  ;  and,  it  may  be,  you  worsbip 
lam  in  part^  but  we  are  not  to  dispute  that. 

Marg.  Fell.  I  hafe  the  king's  word  from 
bis  own  mouth,  That  be  would  not  hioder  me 
of  my  religion.  God  forbid,  said  he,  that  T 
ahoulcl  binder  you  of  your  religion,  you  may 
lUBep  it  in  your  own  heme  :  and  I  appeal  to 
all  the  country,  whether  those  people  tiMit  tnett 
me  at  tny  house  be  not  a  peaceable,  a  quier, 
and  a  godly  honest  people  ?  And  whether 
there  hath  been  any  just  occasion  of  offence 
given  by  the  meeting  that  was  kept  in  my 
iouse^ 

Judge.  If  you  will  give  security  that  yon 
fl^ill  hare  no  more  meetings,  I  will  nol  tender 
the  oath  to  you  :  you  think  if  there  be  no 
£gbting  nor  quarrelling  amongst  yea,  that 
fou  keep  the  peace,  and  break  no  law ;  but  I 
tell  you.  That  you  tire  a  breaker  of  the  law, 
by  keeping  of  unlawful  meetings  ;  attd  again, 

S»u  break  the  lut^,  in  that  you  irill  not  take 
e  oath  of  allegiance. 

Miarg.  Fell,  I  desire  that  I  ma^  hate  the  li- 
lierty  to  answer  to  those  two  things  that  nfe 
%liarged  against  me  :  and,  first,  for  that  which 
IB  looklKl  upon  to  be  matter  of  fact,  v^hich  is 
concerning  oar  meetings ;  there  are  sereral  of 
toy  neighbours  that  are  of  the  same  faith,  prin- 
ciple, and  spirit^  and  judgment  that  I  am  of; 
and  these  are  they  tliat  meet  at  my  house,  and 
f  Oannot  shut  my  door  against  them. 

Judge,  Mistress,  you  begin  at  the  wrong  end, 
for  the  first  is  the  oath. 

Marg,  Fell.  I  suppose,  that  the  first  occa- 
sion of  tendering  to  me  (he  oitth,  was,  because 
of  meeting ;  but,  as  for  that,  if  I  have  begnn 
•t  the  'wrong  end^  I  shall  begin  at  the  other  t 
and,  first,  then  as  to  the  oath,  the  substance 
of  which  is  allegiance  to  the  king ;  and  this  I 
Bhall  say,  as  for  my  allegiance,  I  lore,  own, 
imd  honoor  the  king,  and  desire  -his  peace  and 
iflrelfaro,  and  that  we  may  live  a  peaceable,  a 
<|uiet,  and  godly  life  under  his  government  ao* 
-cording  to  the  Scriptures,  and  this  is  my  alle- 
giance to  the  king;  and  a9  for  the  oath  itself, 
Christ  Jesus,  the  kiog  of  kings,  hath  com* 
Inanded  me  not  to  swear  at  all,  neither  by 
lieaven,  nor  by  earth,  nor  by  any  other  oath. 

Judge.  He  called  for  the  statute-book,  and 
the  grand'jury  to  be  present :  then  one  of  the 
Justices,  that  committed  her,  said,  Mrs.  Fell, 
You  know,  that,  before  the  oath  was  tendered 
to  you,  we  offered,  that,  if  you  would  put  in 
•ecurity  to  have  «o  more  meetings  at  your 
boqiei  we  would  uot  tender  (be  otdh  to  you. 


Mm'g,  lUi.  I  shall  notdeny  that. 
Judfe.  if  yo«  will  y«t  pmt  in  secarity  tfent 
yoa  wiH  have  no  more  neetings,  I  will  n#t> 
tender  it  to  you. 

Msrg.  FeU  spoke  to  the  judge,  and  the 
ooort,  and  the  rest  of  the  people:  You  all 
ptofest  here  to  be  Christians,  and  likewise  yott 
profess  the  Scriptures  ;  so  in  answer  to  tbose 
tiling  tk«t  are  laid  ai^ainst  me  $ 

First  (iohn  tv.)  Christ  Jeeos  hath  left  noon 
record  in  the  Scnpteres,  that  God  is  a  afintf 
and  that  bis  worship  is  In  the  spirit  and  triftb; 
and  that  he  is  seeking  of  soch  worshipers  to 
worship  him,  in  which  spirit,  I  and  those  thai 
meet,  in  my  house,  meet  and  worship  God,  itt 
obedience  to  his  doctrine  and  eommafid. 

Secondly,  Mat.  iv.  The  same  Cbriet  Jesii 
hath  Commanded,  in  plain  words,  that  I  shooM 
not  swear  et  all ;  ftnd,  for  obedience  to  CbristV 
doctrine  and  oonmiand,  am  I  here  arraigned 
this  day ;  and  so,  yoa  betng  Cbriatlaiis,  jUid 
professing  the  same  things  tn  words^  judge  of 
those  things  According  to  >  that  of  Goid  in  yoet 
coneciences,  and  I  appeal  to  all  die  oountry, 
whether  ever  aay  prejudice,  or  hart^  tbos^ 
meetings  dkl  ? 

■So,  after  she  bad  spoken  of  the  worship  of 
God  in  spirit,  and  obedience  to  Christ't  doe^ 
trine  and  command,  &c. 

^dge.  You  are  not  here  for  obedieaoe  to 
Christ's  commands,  bat  fbr  keeping  of  onlawIM 
meetings ;  and  yoe  think  that  if  you  do  not 
fight,  or  quarrel,  or  break  th^  peaoe,  thm  yee 
break  no  law,  but  tfaele  is  a  law  against  et* 
lifwful  meetings. 

Mafg.  FeU.  What  law  ha^e  I  broken  fbr 
wersbippiag  God  in  my  own  hoase  f 
Judge.  What  law? 

Marg.  FeU.  Aye,  What  lew  heye  I  broken 
for  worshipping  G^  in  my  own  hoese  P 
Judge.  The  common  law. 
Marg.  FeU.  I  thought  you  bed  pwk;eeied 
by  a  statute.  Then  the  sheriff  whispered  le 
him,  and  mentioned  the  statute  of  tne  d5tb 
of  Eliz. 

Judge.  I  could  tell  yon  of  a  law,  but  it  is 
too  penal  for  yoii,  for  it  might  cost  you -your 
life. 

Marg.  FeU.  I  mu9t  offer  aiid  tender  my  lUb 
and  all  for  my  testimony,  if  it  be  required  of 
me.  Then  the  latter  part  of  the  suiute  was 
read«to  the  Jury  for  the  oath  of  obedi^ce;  and 
the  judge  informed  the  jury  and  the  pntoncv, 
concerning  the  penalty  of  the  statute  upon  re« 
fusal,  for  It  w  ould  be  to  the  forfeiture  or  all  her 
estate,  real  and  personal^  and  imprisonment 
during  life. 

Marg.  FeU.  I  am.  a  widow,  and  my  estate 
is  a  dowry,  and  I  hare  five  child rro  unpre- 
ferred ;  and,  if  the  king^s  pleasure  be  to  take 
my  e&tate  from  me,  upuu  the  accoiint  of  my 
conscience,  and  not  for  any  evil  or  wrong 
done;  let  him  do  as  he  pleases;  and  furdiery 
I  desire  that  I  may  S|»eak  to  the  jury  ^f  the 
occasion  of  my  being  I. ere. 

Judge.  The  jury  is  to  bear  nothing,  bet'  me 
to  tender  you  the  oetfa^and  yen  to  refilieit  Hr 
take  it. 
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Uatg.  FM  Y««  Witt  ]0t  sielMfe  tU  Ubettj 
that  oiber  prisoaen  have,  and  then  tkm  uirvecl 
m  Uw  jurjy  snd  —id  ■■  -Fricpdls^  I  tm  here 
thoB  d«7  upon  tke  accoMt  of  i#f  cMMCMcey 
and  noc  for  any  «nt  or  wrcmK  done  to  itny  man, 
Wk  for  obeying  Chrst't  doctrine  and  eoin- 
BMJDil,  who  batli  said  in  the  Scnplure^  That 
Ood  isja  spirit,  and  that  bis  wonbip  it  in  the 
^irit  and  troth,  and  for  keeping  meatingi  in 
fba  iiMjr  of  bis  spirit^  and  for  o&yin^  Cbrist's 
ewMwiHl  and  doetriney  wbo  bath  said,  9iraar 
aoi  M  ail  3  am  I  bore  arraigned  this  day :  now 
you  profoss  yourMlvet  to  ba  ^^bristtans,  and 
^an  own  the  Scripture  to  be  true,  mdy  for  ttte 
obedJenoe  of  tbe  plain  words  of  Scripture,  and 
ibr  tbe  teattmony  of  my  oonseienoe,  am  I  here ; 
an  I  oaw  appeal  to  the  Vritnesref  God  in  all 
yawr  oonaciencei  to  jadge  of  me  aeeurding  to 
that. 

8eo9nd]yi  you  a«e  to  eomider  diis  statate 
?tbat  it  was  made  for,  and  for  whom  it  was 
aaade,  for  papists;  and  tbe  oaib  was  allegiaAoe 
CO  tJba  king.  Now.  \H  yemr  consciences  judge, 
"Wbecfaer  we  be  tne  people  it  was  madfe  for, 
wbo  ennunt  swear  any  oath,  b%  all,  only  for 
conscience  sake,  because  Christ  oofnnmn&  not 
to  swear  at  all. 

Judge*  Then  tbe  judge  seemed  to  be  angry, 
and  said^  She  was  not  tliere  upon  the  account 
<if  her  cobscience ;  and  said.  She  had  an  ever- 
lasting tongue,  you  draw  the  whole  court  after 
yo«y  and  sihe  continned  speaking  on,  and  he 
Hill  erying.  Will  you  take  tbeoaS)  or  no f 

Murg*  Feil,  It  is  upon  the  aocoont  of  my 
^nmciepce,  for,  if  I  eoald  have  sworn,  I  bad 
salt  been  here. 

Secondly,  if  I  would  not  have  meetings  in 
tty  house,  I  need  not  to  have  the  oath  ten- 
dered to  me^  and  so  I  desire  the  jury  to  take 
notiee,  that  it  is  only  for  those  two  things  that 
1  am  here  arrangned ;  which  are  only  upon  tbe 
Acoaunt  of  ^my  coitsciance,  and  not  for  any 
«ril  dene  against  aby  nan :  then  ibe  judge 
wae  aagrr  again,  andHbid  them  tender  iber  the 
«Bdi,  and  hold  ber  the  book. 

Judge.  Will  yoa  take  the  oath  off  allegiance? 
Af  erg.  teil,  I  have  sM  idready,  that  I  own 
allegiance  and  obedience  to  the  king  at  his 
JMt  and  lawful  commands  i  and  I  do  also  owe 
aUcjpanee  and  obedience  to  tbe  king  of  kings, 
Cbnst  Jeans,  mte  hath  commanded  me  not  to 
ewear  at  all. 

Jttd^.  That  ie  no  answ^  i  ^tll  yon  take 
^heoaCb,  or  wiD  yea  net  tstke  it  f 

Marg,  FelL  I  say,  I  owe  aHegiance  and 
obedienee  onto  Cbnftt  Jesus,  who  comnmnds 
me  net  to  swear. 

Judge,  I  say  unto  Y(ra,  That  is  no  answer : 
Willyon  take n^  or  wiH  you  not  take  it  ? 

marg.  Fell.  If  you  should  esk  tne  never  so 
often,  1  must  answer  to  yon :  tbe  reasort  why 
I  cannot  take  it,  is,  hecause  Christ  Jesus  hath 
connnanded  ma  not  io  swear  at  all ;  I  owe  my 
■Uep^mnoe  and  obedience  unto  hnd. 

Tbetr  one  of  tbe  justices,  Chat  committed 
hetf  said ;  Mr».  Fell,  ytn  may  with  a  gr>od 
ONUGicde^'if  yott  mumoi  ti&e  the  o*tb|  put  in 


sacmky,  that  yoa  may  net  have  any  mow 
meetings  at  your  house. 

Mmrg.  FelL  Wilt  thou  make  that  good^ 
That  1  may,  with  a  safo  conscience,  miie  ait  ■ 
engagement  te  forlear  meeting,  for  foamf  fo»« 
ing  mv  liberty  and  estate?  Wilt  not  tha,  ami 
yen  aM  bete,  judge  of  me,  that  it  was  foisavins 
my  estate  and  liberty  that  I  did  it  ?  Am  do  1 
aot  in  this  deny  my  testimony }  And  wa4d  nol 
this  detifle  my  conscience  ?  > 

Jttd|^  Tiiia  is  no  answer  :  will  you  Ike  Chd 
oath  ?  We  mast  not^end  time. 

Marg,  Fell.  I  never  took  an  oath  in  ny  lifo  • 
I  havaepeat  my  days  thas  far,  and  I  neer  tooh 
an  osab ;  I  own  allegiaoce  to  the  king  as  he  it 
king  of  England,  but  Christ  Jesus  is  kig  of 'my 
conscience. — ^hea  the  oterk  held  out  the 
boob,  and  bid  ber  paR  oif  her  glove,  and  my 
ber  hand  ow  tbe  book. 

Ifar^.  FelL  I  never  laid  my  hmd  oe  ftn 
book  to  swear,  in  aH  my  lifo«  and  L  sever  wa^ 
at  this  assise  befora ;  I  was  bred  sn^  born  in 
this  ooonty,  and  have  led  my  life  in  K  and  I 
was  never  at  an  assise  before  this  time,  and  I 
Meis  the  Lord«  that  I  am  here  tins  da^aporf 
this  account,  to  bear  testimony  to  tbe  ruth. 
— ^Then  they  asked  her  if  she  would  bavk  ihe 
oath  read.  She  answered »  I  do  not  car€if  I 
naver  bear  an  aath  read  ;  for  the  land  mounsy 
because  of  oaths. 

Judge.  Then  the  judge    cried.  Take  ht 
away^^-Then  they  took  her  dt illy  away  •  ail  • 
asked  her  if  she  would  give  seounty,  That  sh 
would  have  no  more  meetings. 

Marg.  Fell*  Nay,  I  can  g^ve  no  Mch  si^ 
cnrity,  I  have  spoken  enough  far  that. 

Then  Oeoige  Fox  was  called  before  jadjft 
Twfsden ;  be&g  a  prisoner,  tbe  gaoler  bnnig^ 
him  in. 

Judge,  What,  do  yoa  come  into  (he  eoart 
withyour  bat  on  ?— And  then  the  gaol«r  took 
it  off: 

Oeetge  Fo*.  Peace  be  amongst  you  all.-— 
And  said,  The  bat  was  not  the  honour  that 
oauM  down  from  Ood. 

Judge.  Will  you  take  tbe  oath  of  idtegianoe^ 
George  Fox?  • 

Geo.  Fo±.  I  never  took  oath  in  my  lifo. 
Judge,  Wigl  yoa  swear,  or  no  f  , 
Gee.  Fee,  Christ  commands  we  mnft  ndt 
swear  at  all ;  and  tbe  apostle  ;  and,  whether 
must  I  obey  God,  or  man,  jadge  tliee,  I  ptft  it 
to  thee. 

Judge,  f  will  not  dispnte  with  th^,  €korge 
Fox.  Come,  read  the  eath  to  him.  And  se 
the  oath  was  read,  and,  when  it  wae  read, 
give  him  tbe  book,  said  thev ;  and  so  a  man, 
that  ftoad  by  him,  held  up  the  book,  and  said, 
lay  your  hand  on  the  book. 

Gte.  Fee.  Give  me  the  book  in  my  hand. 
Wbith  set  them  aH  a  gating,  an<l  as  ro  hope 
be  would  have  sworn.  Then  when  he  got  the 
book  in  his  hand,  he  hetd  up  tbe  book,  and 
said :  This  book  command*  me  not  to  swear, 
if  it  be  a  bible,  1  will  prove  it ;  and  be  siaw  it 
Was  a  bible,  and  he  held  it  op ;  and  then  th^ 
plucked  it  forth  of  his  hand  again^  and  oriai^ 
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Will  7on  swear  ?    Will  you  take  the  oath  of 
nllegiince,  yea,  or  naj  ? 

Get  f  ojr.  My  allegiance  lies  not  in  oaths, 
but  ic  truth  and  faithfulness ;  for  I  honour  all 
men,  nuch  more  the  king :  bat  Christ  saith  I 
nust  tot  swear,  the  great  Prophet,  the  Sa- 
viour if  the  world,  and  the  Judge  of  the  world : 
and  tbu  say  est  I  must  swear :  whether  must 
I  obe^Christ,  or  thee?  For  it  is  in  tenderness 
of  concience  that  I  do  not  swear,  in  obe- 
dience to  the  command  of  Christ  and  the 
^  Apostli;  and  for  bis  sake  I  suffer,  and  in  obe- 
dience 0  bis  command  do  I  stand  this  day  ; 
and  weiave  the  word  of  a  king  for  tender  con- 
science! besides  his  speeches  and  declarations 
at  Bred  :  and  dost  thou  own  the  king  ? 
Judgt  Yes,  I  own  the  king. 
Geo,  ?os.  Then  why  dost  not  thoa  own  his 
speeches  and  declarations  concerning  tender 
coAscieiices?  To  the  whi<;h  be  replied  no- 
thmg ;  bi}t  George  said.  It  is  in  obedience  to 
Ctiri-t,  'he  Saviour  of  the  world,  the  jud^^e  of 
the  w"'M.  i^fore  who've  judgmeut-seat  all 
men  nust  be  br  tught,  that  1  do  not  swear,  and 
am  a  nan  of  n  tender  conscicoce.  And  then 
|he  j'dt^e  stood  up. 

Jtdge.  1  will  not  be  afraid  of  thee,  thou 
sp»ks  li'ylnud,  thy  voice  dnwns  mine  and  the 
co-rt's  ;  I  must  coll  for  three  or  lour  cryers  to 
down  tliy  voice,  thou  hastg<>od  lungs. 
Geo.  Fox.  I  am  a  prisoner  here,  this  day, 
•  ^r   the  Lord  Jesus,  that  made   heaven  and 
«rth,  and  for  his  sake,  do  we  suffer,  and  for 
]im  do  I  stand  this  day  ;  and,  if  my  voice 
ras  five  times  louder,  yet  should  I   sound   it 
lut,  and  lift  it  up  for  Christ's  sake,  for  whose 
lause  I  stand  this  day  before  your  judgment- 
«at,  in  obedience  to  Christ's  commands,  who 
commands  not  to  swear,  before  whose  judg- 
ment-seat you  must  all  be  brought,  and  give  an 
account. 
Judge.    Sirrah,  will  you  take  the  oath  ? 
Geo,  Fox,  I  am  none  of  thy  Sirrah,  I  am  no 
Sirrah,  I  am  a  Christian  :  art  thou  a  judge,  and 
sits  there  to  give  names  to  prisoners?  Then 
tbou  ougbt  not  to  give  names  to  prisoners. 
.    Judge,  I  am  a  Christian  too. 

Geo.  Fox,  Then,  do  Christian  works. 
Judge,  Sirrah,  thou  thinkest  tg  frighten  me 
with  tb^  words,  ancf  looked  aside,  I  am  sa3ring 
so  again. 

Geo,  Fox,  I  speak  in  love  to  thee,  that  doth 
not  become  a  judge,  thou  oughtest  to  instruct 
a  prisoner  of  the  law  and  ScriptureSy  if  he  be 
ignorant  and  out  of  the' way. 
Judge,  Greorge  Fox,  I  speak  in  love  to  thee. 
Geo.  Fox.  Love  gives  no  name%. 
Judge,  Wilt  thou  swear,  wilt  thou  take  the 
oath,  yea  or  nay  ?     , 

Geo,  Fox,  As  I  said  before,  whether  most  I 
obey  God  or  roan,  judge  ye.  Christ  commands 
not  to  swear,  and  if  thou,  or  ye,  or  any  minis- 
ter, or  priest  here  will  prove  that  ever  Christ, 
or  his  apostles,  after  they  had  forbidden  swear- 
ings commanded  men  should  swear,  I  will  swear, 
and,  several  priests  being  there,  yet  not  one  did 
appear. 


Judge.  George  Fox,  will  you  swear  or  no  i 

Geo.  Fox.  It  is  in  obedience  to  Christ's  com* 
mands  I  do  not  swear,  and  for  his  sake  we 
suffer,  and  you  are  sensible  enough  of  swearers,* 
how  they  first  swear  one  way,  then  another; 
and  if  I  could  swear  any  oatli  at  all,  upon  iCny 
occasion,  I  should  take  that,  but  it  is  not  deny- 
ing oaths  upon  some  occasion,  but  all  oaths, 
according  to  Christ's  doctrine. 

Judge,  I  am  a  servant  to  the  king,  and  the 
king  sent  me  not  to  dispute,  but  he  sent  me  U> 
put  his  laws  in  execution,  wilt  thou  swear? 
Tender  the  oath  of  allegiance  to  him. 

Geo.  Fox.  If  thou  love  the  king,  why  dost 
thou  break  his  word,  and  not  own  his  decla- 
rations and  speeches  to  tender  consciences, 
from  Breda,  for  I  am  a  man  of  a  tender  con* 
science,  for  in  obedience  to  Christ's  command 
I  am  not  to  swear. 

Judge.  Then  you  will  not  swear,  take  bim 
gaoler. 

Geo,  Poj.'It  is  for  Christ*s  sake,  I  cannot 
swear,  in  obedience  to  his  commands  I  suffer, 
and  so  the  Lord  forgive  you  all. 

And  so  the  mighty  power  of  the  Lord  God 
was  over  aU. 


The  Appearance  of  Margaret  Fell  the  Un4 
time,  being  the  16th  day  of  the  aforemei^ 
tioned  month,  1663-4. 

ft 

Judge.  Mrs.  Fell,  you  stand  here  indicted 
by  the  statute,  because  you  will  not  take  the 
oath  of  allegiance,  and  I  am  tiere  to  inform  youf 
what  the  law  provides  for  you  in  such  acase,via^ 

First,  If  you  confess  to  the  indictment,  tb» 
judgment  of  a  Premooireis  to  pass  upon  yoo. 

Secondly,  If  you  plead,  you  have  liberty  t# 
traverse. 

Thirdly,  If  you  stand  mute  and  say  nothing; 
at  all,  judgment  will  be  parsed  against  yoit, 
to  see  what  you  will  chuse,  of  those  three  ways* 

Marg,  Fell,  I  am  altogetlier-  ignorant  of 
these  things,  for  I  had  never  the  like  occasion, 
so  I  desire  to  be  informed  by  thee  which  of 
them  is  the  best  for  me,  for  J  do  not  know  ; 
and  so  several  about  the  court  cried.  Traverse^ 
traverse. 

Judge.  If  you  will  be  advised  by  me,  put  in 
your  traverse,  and  so  you  have  hberty,  until 
the  next  assizes,  to  answer  your  indictment. 

Marg,  Fell.  I  had  rather  according  to  tlij 
own  proposal  have  a  process,  that  I  might  have 
liberty  until  the  next  assizes,  and  then  to  pot 
in  a  traverse. 

Judge.    Your  traverse  is  a  process. 

Marg.  Fell.  May  not  I  have  a  process,  and 
put  in  my  traverse  the  next  assizes,  I  am  in- 
formed, that  was  the  thing  tliat  thou  intended 
that  I  should  have. 

Judge.  You  shall  have  it 

Marg.  Fell,  That  is  all  I  desire.— Then,  a 
clerk  of  the  Crown-office  stood  up  and  whis* 

{>ered  to  the  judge,  and  said  it  was  contrary  to 
aw,  and  said  I  must  put  in  my  traverse  now. 

Judge,  1  would  do  you  all  the  favour  I  caO| 
but  you  must  enter  your  traverse  now, 
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M^rg,  FtlL  I  acknowMge  thj  farour  and 
mercy,  for  thou  haat  shewn  more  mercy  than 
my  oeigfaboors  have  done,  and  1  see  what  thou 
bttt  done  for  me,  and  what  my  neigh^urs 
kife done  against  me  ;  and  I  know  Tery  well, 
how  CO  make  a  distinction,  for  they  who  have 
dooe  this  against  me,  they  have  no  reason 
ibf  it. 

hdge.  I  hare  done  yon  no  wrong,  I  found 
yoobece* 

Marg.  Fell,  I  had  not  been  here  but  by  my 
seiehbours. 

Judge.  What  say  you^  are  you  willing  to 
traverse? 

Jf«r^.  FelL  If  I  may  not  be  permitted  to 
hsve  that  which  I  deSire,  that  is,  longer  time, 
I  most  be  willing  to  traverse,  till  the  next 
asiiies ;  and  that  upon  this  account,  that  I  have 
something  to  inform  thee  of,  which  I  did  not 
ipeaH  on  the  last  time,  vrhen  I  was  brought 
before  thee  :  The  justices  which  committed 
Be,  they  told  me  thev-  had  express  order  from 
above ;  but  they  did  not  shew  me  the  order, 
aeitber  indeed  did  I  ask  them  for  it,  but  I 
heard  since,  that  they  have  given  it  out  in  the 
coQOtrv,  that  ihey  had  an  order  from  the 
coonctl,  others  said  they  had  an  order  from 
the  king.-»The  Sheriff  said  there  was  express 
order ;  and  also  justice  Fleming,  said,  there 
wti  an  order  from  the  king  and  the  council ; 
10  the  country  is  incensed,  that  I  am  some 
great  enemy  to  the  king,  so  I  desire  that  I 
Bsy  have  this  order  read,  that  I  may  know 
what  my  oficnce  is,  that  1  may  clear  myself. 

Judge,  L  will  tell  you  what  that  order  is, 
«e  have  express  order  from  the  king,  to  put  all 
itstotes  and  laws  in  execution,  not  only  against 
yoa,  but  all  other  people,  and  against  Papists  if 
ibCT  be  complained  of. 

Marg.  ¥!elL  Will  that  order  give  the  justi- 
ces of  peace  power  to  fetch  me  from  my  own 
boose,  to  tender  me  the  oath  ? 

Jadl^e.  Mistress  we  are  all  in  love,  if  they 
bad  an  order  believe  they  had  one. 

Idorg.  FelL  If  they  have  one,  let  them  shew 
it,  and  then  I  can  believe  it. 
-   Judge,     Come,  come,  enter  the  traverse. 

Marg,  Fell.  I  had  rather  have  had  more 
time,  that  I  might  have  informed  the  king,  con- 
cerning these  things. 

Judge.  You  may  inform  the  king  in  half  a 
ycai^stime,  so  now  let  us  have  your  friend 
called  op. 

Then,  after  she  was  gone  down,  the  judge 
called  her  back  again  and  said,  if  you  will  put 
in  bail,  you  may  go  home,  and  have  your  li- 
berty till  the  neit  assizes,  but  you  most  not  have 
such  frequent  meetings. 

Marg,  Fell,  I  will  rather  lie  where  I  am, 
for  as  1  told  you  before,  I  must  keep  my  con- 
science clear,  for  that  I  sofier. 

The  10th  day  of  the  same  month,  George 
Fox  was  brought  before  the  Judge  the  second 
time,  where  be  was  a  little  offended  at  his  hat, 
being  the  last  morning,  before  he  was  to  de- 
part away,  and  not  many  people. 
Judge.  The  jadge  ht  read  a  paper  to  him^ 
7 


which  was»  whether  he  would  submit,  stiod 
mute,  or  traverse,  and  so  have  judgment  p^s; 
he  spake  these  and  many  more  words  so  ery 
softly,  and  in  haste,  that  Geoige  Fox  coul^  not 
tell  what  he  said. 

Geo,  Fox  desired  it  might  be  tr^rersed 
and  tried. 

Judge,  Take  him  away,  tlien  I  viill  iiave  no 
more  with  him,  take  him  away. 

Geo,  Fox,  Weil,  live  in  the  fear  of  ^^  and 
do  j  ostice. 

Judge,    Why,  have  I  not  dooe  you  jsilce  f 

Geo.  Fax,  That  which  thou  hast  don  hath 
been  against  the  command  of  Christ. 

This  with  much  more  was  spoken,  'hich 
could  not  be  collected. 


And  then  George  Fox  was  called  up,th« 
S9th  day  of  the  sixth  month  in  the  year  16(!,, 

At  the  Assizes  liolden  at  Lancaster,  Mr- 
garet  Fell  brought  to  the  bar,  the  Indictmet 
read  to  the  Judge,  Come  will  you  take  te 
oath? 

Marg,  Fell.  There  is  a  dause  in  the  Indie 
ment,  that  the  Church- Wardens  informed  (. 
something  which  seemeth,  that  that  should  b 
the  ground  or  6rst  occasion  of  this  Indictment 
I  desire  to  know  what  that  information   was^ 
and  what  the  transgression  was,  by  which  I  come 
under  this  law. 

Judge,  Mistress,  we  are  not  to  dispute  that, 
you  are  here  indicted,  and  you  are  here  to  an- 
swer, and  to  plead  your  Indictment. 

Marg,  Fell,  1  am  firstto  seek  out  the  ground 
and  the  cause  whereof  I  am  indicted;  yoa 
have  no  law  against  me,  except  I  be  a  tran^ 
gressor ;  the  law  is  made  for  the  lawless  and 
transgressors ;  and  except  I  be  a  transgressor, 
ye  have  no  law  against  me,  neither  ought  you 
to  have  indicted  me,  for  being  that  the  Church- 
wardens did  inform,  my  question  is,  what  mat* 
ter  of  iact  they  did  inform  of,  for  I  was  sent 
for  from  my  own  house,  from  amongst  my 
children  and  £tmtly,  when  I  was  about  my 
outward  occasions,  when  I  was  in  no  meeting, 
neither  was  it  a  meetiog-day ;  therefore  I  desire 
to  know  what  this  first  foundation  or  matter  of 
fact  was,  for  there  is  no  law  against  the  inno- 
cent and  righteous,  and,  if  I  be  a  transgressor, 
let  me  know  wherein. 

Judge.  You  say  well,  the  Law  is  made  for 
transgressors,  but  Mistress,  do  you  go  to 
church  ? 

Marg.  Fell,    1  do  go  to  Church. 

Judge,     What  Church  ? 

Marg,  Fell,    To  the  church  of  Christ. 

Judge,  But  do  you  go  to  church  amongst 
other  people,  ve  know  what  I  mean. 

Marg,  Felt  What  dost  thou  c^ll  a  church, 
the  house  or  the  people  ?  The  house  ye  all 
know  is  wood  aud  stone;  but  if  thou  call 
the  people  a  church,  to  that  I  shall  answer : 
As  for  the  church  of  England  tliat  now  is,  I 
was  gathered  unto  the  Lord's  truth,  unto 
which  I  now  stand  a  witness,  before  this  church 
was  a  church.  I  was  separated. from  tlie  {gene- 
ral worship  of  the  nation,  when  there. was  ano- 
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di6  set  ap  tfian  ebac  which  i$  -ii«w,  and  waf 
fiefBCOted  by  thai  power  that  tl)«n  was,  and 
feuffeed  much  hardship ;  and  would  yotx  have 
tt8  BOv  to  deny  oeir  faith  and  our  priHciplcs, 
which  we  have  suffered  for  ao  cnany  yeare ; 
and  wtuid  yoa  oow  have  ub  turn  irooi  that 
which  ve  htve  borne  witness  of  so  many  years^ 
Itnd  tani  t»  your  church  contrary  to  our  con- 
•cienee? 

Judge   Weapendtima  about  those  things^ 
come  XX  the  matter  in  hand^  what  say  yoa  to 
-the  oa«  snd  to  the  Indictmentf 

M€g'  Feil,    I  say  this  to  the  oath,  as  I  have 
said  i  tbis  place  before  now,  Christ  Jesus  hath 
comtfuided  me  aet  to  swear  at  all,  and  that 
is  thf  only  cause  and  no  other;  the  righteous 
Judi?  of  Heaven  and  Earth  knoweth,  before 
whfS  throne  and  justice  ye  must  all  appear 
oi^ay,  and  his  eyes  sees  us  ail  and  beholds  us 
al^t  this  present,  and  he  hears  and  seee  all 
o<  words  and  actions;  and  therefore  every 
ce  ooghc  ta.be  aerious,  for  the  place  of  judg- 
l^nt  is  weighty ;  and  this  I  do  testify  unto  you 
Ire,  where  the  Lord's  eye  beholds  us  aH,  that 
^  the  matter  or  substance  of  the  oath,  and 
le  end  for  which  it  was  intended,  I  do  own 
Be  part,  and  deny  the  otlier;  that  is  to  say, 
do  own  truth  and  faithfulness  and  obedience 
M  the  kine,  and  all  his  just  and  lawful  de- 
mands and  commands;   1  do  also   deny  all 
plotting,  contrivings  against  the  JHng,  and  all 
^•pif  h  Supremacy  and  Conspiracy,  and  I  can 
no  more  transgress   against  king  Charles  in 
these  things,  than  I  can  disobey  Christ  Jesus 
bis  commands;  and  by  the  same  power  and 
▼irtue  of  the  same  word,  which  hath   com- 
manded me  not  to  swear  at  all,  the  same  doth 
bihd  me  in  my  conscience,  that  I  can  neither 
plot  nor  contrive  against  the  king,  nor  do  him 
nor  no  man  upon  the  earth  any  wrong ;  and  I 
do  not  deny  this  oath,  only  because  it  is  (he 
oath  of  allegiance,  but  I  deny  it,  because  it  is 
an  oath,  bemuse  Christ  Jesus  hath  said  I  shall 
not  awear  at  all,  neither  by  Heaven,  nor  by 
Earth,  nor  any  other  oath ;  and,  if  I  might  gain 
the  whole  world  for  swearing  aa  oath,  I  coiild 
not,  and  whatever  I  have  to  lose  this  day,  for 
not  swearing  of  an  oath,  I  am  willing  to  offer 
ttup. 

fudge.  What  say  you  to  the  rodictment  ? 
Marg,  Fdt,  Wbat  should  I  say,  I  am  dear 
«nd  ionoceat  of  the  wronging  any  man  upon 
the  earth  as  my  little  child  that  stands  by  me 
here,  and  if  any  here  have  any  thing  to  lav  to 
my  charge,  let  them  comedown  and  testify  it 
here  before  you  all ;  and,  if  I  be  clear  and  in> 
Docent,  you  have  no  law  against  me :  Then 
colonel  Kirby  and  the  sheriff'  whispered  to  the 
Judge,  and  I  looked  up  and  spoke  to  colnnel 
Kii^y»  and  said,  let  us  have  no  whispering,  I 
will  not  have  so  many  judges  one  of  one  side, 
and  another  of^ another,  here  is  one  judge  that 
is  to  be  judge  :  and  the  judge  said  No,  No,  I 
will  net  hear  them ;  and  'then  I  called  to  co- 
Jonel  Kirby,  and  said,  If  thou  have  any  thing 
to  lay  to  my  charge,  Or  to  speak  against  me, 
«ome,  oom«  down  here,  and  testify  uguinst  me; 


and  Isaid,  The  judge  rapfeeents  fiha  kiag's  pier* 
son  and  his^power,  and  1  own  that. 

Judge.  Jury,  take  notice  she  doth  not  tak* 
the  oath. 

Marg,  Fell,  This  natter  is  weighty  to  me, 
whatsoever  it  is  to  you,  upon  many  aceouota, 
and  I  would  have  the  Jury  to  take  notice  of' 
it,  and  to  consider  seriously  what  they  are  go* 
ing  to  do ;  fi»r  I  stand  here  before  you  upon 
the  account  of  the  loss  of  my  liberty  and  my 
estatie. 

Secondly.  I  stand  in  obeying  Christ's  com* 
mnnds,  and  so  keeping  my  conscience  cUar, 
which  if  I  obey  this  law  and  king  Charles'^ 
commands,  I  ddile  my  conscience  and  tcans* 
gresseth  against  Christ  Jesus,  who  is  the  king 
of  mj^  conscience,  and  the  cause  and  coutroveiay 
in  this  matter,  that  you  all  are  hare  to  judgn 
of  this  day,  is  betwixt  Christ  Jesus  and  king 
Charles ;  sind  I  am  his  servant  and  witness  thia 
day,  and  this  is  iis  cause^  and  whatsoevnr  I 
suffsr  it  is  for  him,  and  so  let  him  plead  nsgr 
cause  when  he  plaaseth. 

And  the  judge  said  to  the  jury.  Are  ye  aM 
agreeid,  have  ye  found  it  i  And  they  smd.  For 
tbs  king. 

Margmret  Fell  then  spoke  to  the  judge,  and 
said,  I  have  council  to  plead  to  my  indict* 
ment ;  and  ha  said  he  would  hear  them  atVer* 
wards  in  arrest  of  judgment ;  so  the  court 
broke  up  for  that  time;  and,  after  dinner 
when  they  came  again,  they  intended  to  hanr 
caUad  us  at  the  first,  and  they  had  called 
George  Fox  out,  and  was  calling  me ;  and  f 
stepped  op  to  the  bar,  and  desired  thejudgn 
that  he  would  give  us  time  till  the  next  mourn' 
ing  to  bring  in  our  arrest  of  jodgoient ;  and 
tlie  judge  said  at  the  first  we  should,  aad  I  vtaa 
stepping  down  to  go  my  way:  and  the  iudgr 
called  me  back  again,  and  said.  Mistress  Fell, 
you  wrote  to  me  concerning  your  prisons,  thnt 
they  are  bod  and  rains  in,  and  are  not  fit  for 
people  to  lie  in ;  and,  I  answered,  the  sheriff 
doth  know  and  hath  been  told  of  it  sevnnQ 
times ;  and  now  it  is  raining  ;  if  you  will  send 
to  see,  at  this  .pretent,  you  may  sea  whether 
they  be  fit  for  people  to  lie  in  or  no  ;  and  co* 
ionci  Kirby  stood  up  and  spoke  to  the  judge  to 
excuse  the  sheriff,  and  tlie  badne^  of  the 
room ;  and  I  spoke  to  him,  and  said.  If  yon 
were  to  lie  in  it  yourselves,  you  would  think  it 
hard,  but  your  minds  is  only  in  cruelty  to  com* 
mit  others,  as  William  Kirby  here  hath  one, 
who  hath  commuted  ten  of  our  friends,  and 
put  them  into  a  cold  morn,  where  there  wnt 
notliing  but  bare  boards  to  lie  on,  where  thcgf 
have  laid  several  nights,  some  of  them  old  an- 
cient men  above  tliree«c<)Fe  years  of  age,  and 
known  to  l>e  honest  men  in  their  country 
where  they  live;  and  when  William  Kirbj 
was  asked,  why  they  might  not  have  liberty  Uo 
sh'fl  for  tl»etnselves  for  beds  ?  he  answered  and 
said,  they  were  to  commit  them  to  prison,  but 
not  to  provide  prisons  for  litem  :  and  we  asked 
him  who  bliould  do  it  then  ?  and  he  8aid,  the 
king.  And  then  the  judge  spoke  to  him  ainl 
sfiid|  they  fthouid  not  do  so^  they  shoiild  Ut 
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tbeni  have  prisons  fit  for  men,  with  several 
more  such  like  words ;  and  tlien  at  ihat  time 
we  were  returned  to  our  chambers  agaio  ;  the 
next  day  we  were  caUe<l  about  the  teo^h  hour, 
and  I  stood  up  to  the  bar,  and  said  I  had  coud- 
id  there,  and  Darned  theoi,  that  the  judge 
inigbt  assign,  tliem  to  speak ;  and  I  said  I  IimI 
two  or  three  words  to  speak  before  I  hem,  and 
I  said,  I  did  see  all  sorts  of  prisoners  that  did 
appear  before  the  judge  received  mercy,  what 
the  law  would  afford  them;  but  we  4iesired 
oaly  ta  receive  justice  and  law,  and  the  judge 
said  what  .are  we  here  for  else ;  so  I  stepped 
dowDy  and  the  lawyers  spoke  and  shewed  the 
jadge  several  errors,  and  defects  and  places  of 
cootradiction,  and  confusion  in  the  indictment; 
at  which  the  judge  seemed  to  give  ear  to  some 
of  tbeiD,  others  he  seemed  to.  wave ;  but  he 
laade  a  pause  and  a  stop,  and  seemed  dis$ati»- 
fied,  and  then  called  George  Fox ;  and  so 
iben  wlieo  he  came  to  plead,  and  bringing  that 
by  wMch  his  iudictmeot  was  quite  quenched  ; 
and  then  they  put  the  oatlj  te  George  Fox. 
Again  the  judge  spoke  to  the  lawyers  and  said, 
he  would,  oousider  of  those  particulars  they 
had  spoken  to,  and  lie  would  speak  to  bis  bro* 
thcr  Twisdeo  before  he  passed  judgment  upon 
mc;  buf,  if  1  do  pass  judgment,  you  may  have 
a  writ  of  error ;  and  the  lavyy  trrs  answered  him 
again,  will  you  pass  an  erroneous  judgmeiit  my 
lofld?  «o  after  they  had  called  the  grand  jury, 
aad  tendered  George  Fox  the  oaih  again,  they 
ntoiaed  us  to  our  chambers ;  end  when  they 
had  drawn  another  iodictraent  of  George  Fox, 
and  found  it,  they  called  us  again  in  the  after- 
noon, and  George  Fox  pleaded  to  his  indict- 
ment and  entered  his  traverse;  when  he  had 
dooc^  the  jadge  spoke  to  me,  and  said.  If  such 
a  word  had  been  lu,  which  was  not  in  mine, 
bat  it  was  in  George  Fox's  (and  yet  it  was  nei- 
ther of  tliose  words,  by  which  his  indictment 
was  qnashcd)  hot,  if  that  had  been  in  mine,  he 
said  he  would  not  have  passed  sentence,  but, 
being  thnt.it  was  not  there,  he  passed  sentence 
ofpremunire;  then  I  stood  up  and  told  him 
that  he  had  said  to  my  council^  tiiat  I  might 
hare  a  writ  of  error  to  reverse  it ;  he  said  I 
should  have  what  the  law  would  afford  me; 
io  1  said.  The  Lord  forgive  thee  for  v\hat  thou 
hast  done,  and  this  law  was  uiude  for  Popish 
recusabts,  but  ye  pass  sentence  but  on  few  of 
them,  Margaret  Fell, 

!%€  hut  Assizes  holden  at  hincasfer,  the  29/ A 
of  the  sixth  month,  1664. 

I  George  Fox,  bei^g  called  before  the 
judge,  was  put  i^mongst  the  felons  and  mur- 
tl^ererSy  and  there  stood  amoogst  them  above 
two  hours,  tlie  people  and  the  justices,  and 
the  judge  gazing  upon  me ;  and  they  tried 
many  tilings  before  the  judge,  and  they  called 
me  to  the  bar,  aud  then  the  judge  caused  me 
Co  be  brought,  and  he  then  caused  the  jury  to 
be  called,  and  then  he  asked  the  justices  whe> 
tber  tliey  had  tendered  me  the  oath  at  the 
sessions,  and  they  said  they  bad;  and  the 
judge  caused  tlie  book  to  be  given  to  the  jus- 
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tines  for  them  to  swear,  they  tendered  me  the 
oatli  according  to  the  indictment,  and  soma 
of  them  would  have  refused,  and  the  judge 
skid  he  would  do  it  to  take  away  occasion,  that 
there  might  be  no  occasion ;  and,  when  tha 
justices  and  jury  was  sWorn,  the  judge  asked 
me  •  whether  I  had  not  refused  to  take  the 
oath  the  last  assise  ?  and  I  said  I  never  took 
an  oath  in  my  life,  and  Christ  the  saviour  and 
judge  of  the  world  saith,  Swear  not  at  all; 
and  the  judge  aajsed  me  whether  or  no  (  had 
not  refused  to  take  the  oath  the  last  assizes  f 
and  I  answered,  the  words  that  I  said  to  them 
was,  that  if  they  could  prove  either  priest  of 
teacher,  or  justices,  that,  after  Christ  and  th« 
apostles  haid  forbidden  swearing,  that  after- 
wards they  commanded  that  men  should 
sweai:,  I  would  swear. 

The  judge  said  he  was  not  at  that  time 
to  dispute  whether  it  was  lawful  to  swear, 
but  to  enquire  whether  or  no  I  did  refuse  to 
take  the  oath. 

George,  Those  things  as  concerning  plotting 
and  the  pope's  foreign  powers,  &c.  contained 
in  that  oath,  I  utterly  deny. 

The  j.udge  said,  I  said  well  in  that. 

George,  I  said  to  them  again  as  before, 
if  they  could  prove,  that,  after  Christ  and  thn 
apostle  forbad  swearing,  that  again  they  com- 
manded to  swear,  I  would  swear ;  but  Christ 
and  the  apostle  commanded  not  to  swear, 
therefore  I  should  shew  forth  Christianity,  for 
I  am  a  christian. 

The  judge  asked  me  again,  whether  I  denied 
the  oath,  what  did  I  say  ? 

George.  What  would  thou  have  me  to  say  } 
I  have  told  thee  before  what  I  have  said. 

The  judge  asked  me  if  I  would  have  thosa 
men  to  swear  that  I  had  taken  the  oath  ? 

George,  Would  thou  have  tliose  men  to 
swear  that  I  have  refused  to  take  the  oath  ? 
at  which  the  court  burst  out  into  laughter :  I 
asked  them  if  this  court  was  a  playhouse; 
where  is  gravity  and  sobriety,  for  that  did  not 
become  themf  and  so  the  indictment  being 
read,  I  told  the  judce  I  had  something  to  speak 
to  it ;  and  I  asked  him  whether  all  the  oath 
was  not  to  be  put  into  the  indictment,  and  he 
said  yes ;  why,  then,  said  I,  here  is  ^  pretended 
to  be  derived  and  his  heirs  and  successors* 
left  out;  and  I  asked  him  whether  the  oath 
was  to  be  put  to  the  king's  subjects,  and  he 
said  yes. 

I  answered,  why  am  npt  I  put  in  as  a 
subject  ?  bat  the  word  *  subject'  is  left  out  of 
the  indictment,  which  is  in  the  oath,  and  sp 
makes  it  not  the  same  oath.  Jury,  take  no* 
tice  of  it;  but  the  judge  said,  I  must  speak  to 
the  jury;  at  which  words  the  judge  read  the 
oath,  and  found  it  was  as  I  had  said  ;  so  he 
stood  1^,  and  said  be  could  put  the  oath  to 
me,  or  any  man  in  the  court,  aud  so  they  he- 
pan  to  be  disturbed  in  themselves ;  also  tha 
justices.  And  there  began  to  be  a  murmuring 
against  the  clerks;  and  the  judge  begot  up, 
and  began  to  ^ver  the  error;  so  I  asked  whe- 
ther the  last  eleventh  day  of  January  the  set- 
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siona  were'  kept  at  Lancaster^  which  they  ciiU 
Mondajy  qdcI  whether  or  no  the  seisions  was 
not  un  tiiat  thej  cali  Tuesday,  the  ISth  of  Ja- 
nuary ;  ail  people  take  your  altaanaeks,  anii 
see  whether  any  oath  was  tendered  G.  F.  the 
llth  of  Jaauaryy  whether  the  sessions  was  not 
upon  the  19th ;  and  the  clerks  and  people 
looked  thehr  almanacks,  and  saw  it  was  tlio 
ISth;  and  the  judse.  asked  whether  the  llth 
was  not  the  first  of  the  sessions,  and  they  an- 
swered  there  was  but  one  day,  and  it  was  (he 
19th ;  and  the  judge  said  tlten  it  was  a  great 
mistake;  and  then  all  the  just  ices  was  struck, 
and  some  of  them  could  have  found  in  their 
hearts  to  have  gone  off,  and  said  they  had 
done  it  on  purpose,  and  said,  what  clerk  did  it? 
and  a  great  stir  was  amoncst  them :  and  then 
I  spoke  to  the  jury,  bow  that  they  conld  not 
bring  me  in  guilty  according  to  that  indict- 
ment; and  the  judge  said  I.  must  not  speak  to 
the  jury,  bqt  he  would  speak  to  them,  and  said 
thev  might  brin^;  me  in  gifilty,  I  denying  the 
oath ;  then  I  said  what  should  yon  do  with  a 
form  then,  and  do  not  go  according  to  it  ? 
then  yon  may  throw  tbe.form  away,  and  then 
1  told  the  jury  that  it  lay  upon  their  con- 
sciences, as  they  woold  answer  the  Lord  God 
before  his  judgment  seat,  before  whom  all  must 
be  brought;  and  so  the  judge  spoke  to  me, 
and  said  be  would  hear  me  afterwards  any 
leasons  I  could  alledf^e,  wheVefore  he  should 
not  give  judgment  a^inst  me,  and  so  he  spoke 
to  the  jury ;  and  I  bid  him  do  me  iustice,  and 
do  justice,  and  so  the  jury  brought  in  for  the 
king  gnilty. 

And  I  told  them  then  that  the  justices  had 
forsworn  themselves  and  the  jury  both,  and  so 
they  had  small  cause  to  laugh  as  they  did  a 
little  before,  and  to  say  I  was  mad  ;  and,  be- 
fore I  had  broueht  forth  my  reasons,  I  stood  a 
little  while,  and  the  jud^e  said  he  cannot  dis- 
pute ;  but  then  the  people  said,  he  is  too  cun- 
ning for  them  all,  after  I  had  brought  forth  my 
reasons,  how  contrary  to  their  own  indictment 
thev  had  done  and  sworn,  and  brought  me  in 
guilty:  Oh,  the  envy  and  rage,  and  maliee 
that  was  among  them  against  me,  and  lightness, 
l^t  the  Lord  confound^  it  all,  that  abundance 
of  it  was  slain ;  and  so  I  told  them  I  was  no 
lawyer,  and  the  judge  said  he  would  hear  me 
what  I  could  alledge  before  he  did  give  judg- 
ment; and  so  I  cric^,  All  people  might  see  how 
they  had  forsworn  themselves,  and  eooe  con- 
trary to  their  indictment,  and  so  their  envy 
and  malice  was  wonderfully  stopt,  and  so  pre- 
sently Margaret  Fell  was  called,  who  had  a 
great  deal  of  good  service  amongst  them  ;  and 
80  the  court  broke  up  near  the  second  hour ; 
many  more  words  was  spoken  concerning  the 
truth. 

And  so  in  the  aflernoon  we  were  brought 
up  to  have  sc^nrence  passed  upon  us,  and  so 
Margaret  Fell  desired  that  judgment  and  sen- 
tence mitrlic  be  deferred  (ill  the  nestniomiiig  ; 
and  wff  desired  nuthiiigbut  law  and  justice  at 
hi<  hands,  fivr  thieves  had  mercy ;  and  I  de- 
filed the  judge  to  seod  som^  to  see  n^  pri- 


son, being  s»  bad,  they  would  put  no  crealw* 
they  had^  in  it,  it  was  so  windy  and  rainy  ;  aasl 
I  cold  hiin  that  colonel  Kirliy,  who  was  then 
on  the  bench,  said  I  should  ot  kicked  op,  aa^ 
no  flesh  alive  should  oome  at  me ;  and  moat 
of.  the  gentry  of  the  country  being  gathw^d 
together,    expecting   to  hear   the   seoteoee, 
but  they  were  crost  that  time ;  so  I  was  had 
away,  to  my  prison,  asd  some  justices,  with 
colonel  Kirby,  went  up  to  see  it ;  and  wlieai 
they  came  up  in  it  they  durst  scarcely  go  in  it, 
it  was  so  bad,  rainy,  and  windj,  and  the  bad« 
ness  of  the  floor;   and  others  that  canseop 
said  it  was  a  jakes  house,  I  being  removed  out 
of  the  prison  which  I  was  in  formerly ;  and  so 
colonel  Kirby  said  I  should  be  removed  from 
that  place  ere  long,  ubat  J  should  be  sent  unto 
some  securer  place ;  for  he  spoke  to  the  jiN%|B 
in  the  court,  saying,  tliat-he  knew  that  i be  jus* 
tices  would  join  with  him;  but  the  judge  saidy 
after  I  have  past  sentence  I  will  leave  him  to 
the  jailor ;  and  how  I  was  not  a  fit  man  to  be 
conversed  with,  none  should  converse  with  me  ; 
and  all  the  noise  amongst  the  people  was  tkmk, 
I  should  be  transported ;  and  so  the  next  daj^ 
towards  the  llth  hour,  we  was  called  forth 
again  to  hear  the  sentence  and  jodgnneni;  Imk 
Margaret  Fell  was  called  first  before  me  lo  tho 
bar,  and  there  was  some  counsellors  pleaded, 
and  loond  many  errors  in  her  indiotiueni,  and  so 
she  was  taken  by,  after  tbe  judge  had  acknoffv- 
ledged  them,  and  then  the  judge  asked  whnc 
they  could  say  to  mine ;  and  I  was  wiUing  to 
let  no  man  plead  for  me,  but  to  speak  to  it 
myself  ;  and,  though  Margaret  Fell  kuui  somo 
that  pleaded  for  her,  yet  she  spoke  as  moch 
herself  as  she  would;  and  though  thoy  bad 
the  most  envy  against  me,  yet  the  molt  |^os» 
errors  was  found  in  mine ;  and  before  I  cmbo 
to  the  bar  I  was  moved  to  prav,  that  the  Loed 
would  confound  tlieir  wickedness  and  envy, 
and  set  his  truth  over  all,  and  etalt  his  seed; 
the  thundering  voice  answered,  I  have  glori- 
fied thee,  and  will  glorify  thee  again ;  aiid  f 
was  so  filled  full  of  glory,  that  my  bead  and 
ears  was  filled  full  of  it ;  and  that  when  tbe 
trumpets  sounded,  and  the  judges  came  qp 
again,  they  all  appeared  as  dead  men  under 
me;    and  so  when  I   was  to  answer  to  the 
errors  of  the  indictment,  seeing  that  all  the 
oath,  as  he  said  himself,  was  to  he  in,  I  toid 
him  there  was  many  words  of  the  oath  lefk 
out,  which  was '  pretended  to  be  derived,  and 
his  heirs  and  successors'  ai»d  I  bid  them  look 
the  oath,  and  look  the  indictment,  and  tbej 
might  see  it,  and  they  did,  and  found  it  accord* 
ing  to  my  words;  and  I  asked  them  whether 
the  last  assizes  bolden  at  Lancaster  was  in 
the  15ih  year  of  tlie  king,  which  was  tbe  10th 
day  of  March,  and  they  said,  nay,  it  was  the 
16tb  year;  then,  said  I,  look  your  indictmeety 
and  see  whether  or  no  it  is  not  the  15th  year, 
and  then  they  were  all  of  a  fret  both  judge  and 
justices,  for  it  was  the  15th  in  the  indictment; 
then  the  judge   bid  them  look  whether  Mar* 

firet  Fell's  was  so  or  no,  and  it  was  not  so  t 
told  tbeiii  J  }i^  sometbijBg  else  to  speak  QPHc- 
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ttning  thm  ittdictmeBt^  but  tliey  wmd  naj»  I 
M  spc^n  eoovigh,  so  tbe  indiecment  was 
IfaMWB  out ;  «o  I  t«ld  tbtm  that  tbcy  bad  smaU 
«aaw  CO  laugh  as  tliey  had  done  a  Jiiile  before, 
for  tbej  might  see  how  the  justices  and  the 
jorj  were  forsworn  men,  and  so  I  bid  him  do 
tte  justice,  and  he  said,  I  should  have  law ;  and 
tbe  JQC^e  sud  I  was  clear  from  all  the  former, 
and  be  started  up  in  a  rage  and  said,  but  he 
weald  prefer  the  oath  to  me  again ;  i  told  him 
tbcj  hid  example  enough  for  swearers  and  false 
fwearers,  both  justices  and  jury,  yesterday  be« 
fort  their  fftces,  for  I  saw  before  my  eyes  both 
justices  and  jury  had  forsworn  themselros,  who 
neard  ibe  indictment ;  and  so  he  asked  roe, 
whether  I  would  take  the  oath  ?  1  bid  him  do 
me  justice  for  my  false  imprisonment,  all  this 
whiie;  for  what  had  I  been  prisoner  all  this 
while  for,  for  i  oaght  to  be  at  liberty ;  Then 
he  ssdd  I  was  at  liberty,  but  I  will  put  the 
e«th  to  you  again :  Then  1  tamed  me  about, 
and  cried,  AU  people,  take  notice  this  is  a 
anare,  and  all  was  mighty  quiet,  and  all  peo- 
ple was  struck  and  astontsbed;  and  he  caused 
the  grand  jary  to  be  eailed,  for  he  had  called 
tfcem  before,  when  I  was  there»  when  he  saw 
they  would  be  overtbrewn,  and  tbe  jury  would 
fain  fawre  been  dismissed ;  but  he  told  them, 
he  oould  not  disoMss  them,  for  he  had  bnsiness 
far  them,  and  they  mitht  be  ready,  when  be 
called  them,  and  I  fek  his  intent,  that  if  I  was 
freed  he  would  oome  on  a|^n ;  so  I  looked 
Irnn  io  the  face,  and  he  was  judged  in  himself, 
for  he  saw  that  I  saw  him ;  so  he  caused  the 
oath  to  be  read  to  me  again,  and  caused  tbe 
jury  to  be  called,  and  then  when  the  oath  was 
Md,  ha  asked  me  whether  I  would  take  the 
oath,  er  ao ;  and,  the  jury  standing  by,  I  told 
Um,  1  nerer  took  oath  in  my  life,  and  be  bid 
Iham  ^ve  me  the  book,  and  I  bid  them  give 
k  me  io  my  hand  and  I  opened  it ;  and  he  bid 
me  swear,  and  I  told  him  the  book  bid  swear 
■oc  at  all ;  again  he  bid  me  swear,  and  I  told 
him,  the  boA  said  I  should  not  swear,  and 
held  ic  open  to  them,  and  said  by  the  book,  I 
would  prove  that  men  should  not  swear. 

And  if  they  would  prove,  after  Christ  and 
the  apostle  had  forbidden  swearing,  that  after- 
wards they  ccmmanded  to  swear,  Uien  I  would 
•wear,  for.  I  was  a  man  of  a  tender  conscience; 
and^  if  ihey  had  any  sense  of  a  tender  eon- 
•cience,  they  would  consider  this;  and  the 
jydge  asktfd^me,  whether  I  wouAl  take  the 
oath  ?  And  bid  tbem  give  me  the  book  again : 
I  told  them,  ye  give  me  the  book  to  swear,  and 
Ibe  book  saith  I  should  not  swear  at  all :  and 
m  you  may  prison  the  book :  The  judge  said, 
he  would  imprison  George  Fox ;  I  answered, 
nay,  you  may  prison  the  book,*  which  saith 
iwear  not  at  all;  and  tlie  sheriff  and  the  judge 
said,  the  angel  swore  in  tlie  Revelations;  I 
aaswered,  I  bring  forth  my  first  begotten  Son 
into  (he  world,  saith  God,  let  all  the  angels  in 
heaven  worship  him,  who  saith  swear  not  at 
ail ;  and  tbe  jodge  said  often,  he  would  not 
lyspnte;  and  so  then  I  spoke  much  t6  the 
jaiy,  bdw  CiMil  k  waa  for  Christ's  sake,  that 
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which  I  did ;  and  therefere  none  of  them  to 
act  contrary  to  tliat  of  God  io  their  ca^ 
sciences,  for  before  his  judgment-seat  they 
most  ail  be  brought;  and  for  all  tlmsa  things 
contained  in  the  oath,  as  plots,  and  perse-  » 
cuting  about  religion,  and  the  pope's  power, 
&c.  I  denied  them  in  my  heart,  and  I  am  a 
Christian,  and  shall  shew  forth  Christianity, 
this  day,  and  it  is  for  Christ's  sake  that  I  stand, 
for  it  IS  '  lotish  shabim  de  col  dabor  ;*  and 
they  all  gazed,  and  there  was  a  great  calm, 
lUid  they  took  me  away;  but  there  were 
many  more  words,  both  to  the  jury  and  to 
tliem. 

Then,  in  the  afternoon,  we  was  called  again, 
where  I  stood  among  the  thieves  a  pretty 
while,  with  my  hat  on.  at  tbe  last  the  gaoln 
took  it  off)  and  when  I  was  called  to  the  bar, 
the  jury  brought  in  guilty  for  the  king,  and  the 
jndge  asked  roe  what  I  could  say  for  myself^ 
I  bMl  them  read  the  indictment,  I  would  not 
answer  to  that  I  did  not  hear ;  and,  as  they 
read,  the  judge  bid  thetn  take  heed  it  was  not 
false  again;  and  they  read  it  so  amaxedly,  that, 
when  Uiey. spoke  to  me,  I  did  scarcely  under- 
stand what  tney  said,  and  the  judge  asked  me^ 
What  I  would  plead?  I  told  them,  I  desired 
to  have  a  copy  of  that  indictment,  and  to  Wve 
some  time  to  answer  to  it,  for  the  last  I  had 
but  lately,  and  never  heard  it  read  but  once, 
and  then  in  the  court,  and  so  the  judge  asked 
me,^hat  time  I  would  have?  And  I  said  till 
the  next  assixes,  and  the  jodge  said  I  should  » 
Then  he  asked  again,  what  1  would  plead  ?  I 
told  him  I  was  not  guilty  at  all  ot  denying 
swearing,  swearing  obstmately  and  wilfully,  and 
those  things  contained  in  the  oath,  as  Jesuitical 
plotS|  and  foreign  powers,  &c.  ,  I  utterly  de» 
nied  tbem ;  and  he  said,  I  said  well  in  that  i 
And  the  judge  said,  the  king  was  sworn,  the 
parliament  was  sworn,  hnd  the  justices  and  ha 
was  sworn,  and  the  law  was  upheld  by  oaths  t 
I  told  tbem,  they  had  sufficient  experience  of 
men's  swearing ;  Had  not  the  justices  and  jury 
forsworn  themselves  ?  And  had  thev  not  read 
the  book  of  martyrs,  how  many  of  the  martyrs 
sttffiMdi  because  they  oould  not  swear,  both  in 
the  ten  persecntions,  and  in  Bonner's  days? 
And  the  judge  said,  I  would  the  laws  were 
otherwise:  Then  I  said,  our  yea  is  yea  and  our 
nay  nay,  all  along ;  and  if  we  transgress  our 
yea  and  nay,  let  us  suffer  as  they  do  that  break 
an  oath,  and  so  to  deny  swearing  is  not  a 
new  thing  in  obedience  to  Christ's  command  ; 
and  I  said  this  we  had  sent  to  the  king,  who 
said  it  was  reasonable :  And  so,  after  several 
more  words,  I  was  had  away  to  my  chamber, 
being,  as  I  was  before,  to  answer  to  the  indict- 
ment ;  and  so  the  truth  and  power  of  the  Lord 
God  was  glorious  over  all,  and  many  spirits 
was  crost  grievously  in  their  envy  and  malice. 

There  was  many  things  spoken  both  to  j  udge» 
jury,  uod  people^  which  were  too  large  to  menV 
tion. 

And  so  the  jndge  told  Margaret  Fell  her 
sentence,  and  1  lie  upon  a  new  lodictmetit. 

G.  F. 
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There  fuUows  an  Argument,  on  the  uolawfal- 
ness  of  swearing,  with  this  title : 

"  Something  in  Answer  to  bishop  Lancebt 
Andrews's  Sermon  concerning  Swearing,  being 


one  of  his  Sermpns  upon  the  Third  Command- 
ment;  the  place 'that  he  treats  apon  is  in 
Jcr.  the  4tb,  the  words  are  these  :  '  And  thou 
<  shalt  swear,  the  Lnrd  liveth,  in  truth,  in  judg* 
*  ment,  and  in  righteousness.' " 


219.  A  Trial  of  Witches,  at  the  Assizes  held  al  Cury  St.  Edmond  s 
for  the  County  of  Suffolk :  17  Charles  11.  a.  d.  1665.  Before 
Sir  Matthew  Hale,*  knt  then  Lord  Chief  Baron  of  his  Ma- 
jesty's Court  of  Exchequer.  Taken  by  a  Person  then  attend- 
ing the  Court.  London :  Printed  for  William  Shrewsbery,  at 
the  Bible,  in  Duck-lane,  1682. 


[See  the  Cases  of  Mary  Smith,  ▲.  d.  1616, 
ante^  vol.  2,  p.  1050  ;  of  the  Essex  Witches, 
A.  D.  1645,  antty  vol.  4,  p.  817  ;  of  Lloyd 
and  ottiers,  a.^d.  1682,  and  of  Wenham,  a. 
D.  17 19,  posU  The  Case  of  Malcolm  Mao- 
gregor  cited  in  the  Note,  vol.  4,  p.  8S9,  is 
jnach  more  fully  reported  in  Maclaurin's 
Arguments  and  Decisions,  &c.  p.  595, 
(where  the  pan n el  is  called  Callum  Macgre- 
gor,  alias  John  Grant).  To  this  report  Mr. 
Maclaurin  has  sulyoined  an  argument,  in 
virbich,  upon  principle  and  from  analoey,  he 
questions  the  soundness  of  the  decision  in 

-  Aivour  of  the  prescription,  and  this  he  says, 
^*  may  be  done  with  the  less  diffidence,  as  a 
contrary  opinion  was  given  by  some  of  the 
judges  not  many  years  ago."  In  the  Ab- 
stract oT  the  Laws  of  New  England  (which, 
ais  Mr.  Davenport  observed,  shonld  rather 
be  intitled,  ^*  An  Abstract  of  a  Code  or  Sys- 
tem of  Laws  prepared  for  the  Common- 
wealth of  the  Massachuset's  Bay ;''  iot  al- 
though when  they  compiled  their  laws  they 
made  this  abstract  their  plan  in  general,  yet 
they  departed  from  it  in  many  instances,  and 
in  some  which  were  very  material)  printed 
in  London  in  1655,  and  mserted  Jn  HutchiiT- 
•on's  Collections  of  Papers  forming  the  third 
▼olume  of  his  History  of  Massachusetts  Bay, 
the  third  and  fourth  articles  of  the  seventh 
chapter  are  these  :  "  III.  Witchcraft,  which 
is  fellowship  by  covenant  with  a  familiar 
spirit,  to  be  punished  with  death.  IV.  Con- 
suiters  with  witches  not  to  be  tolerated,  hot 
«ither  to  be  cut  oil'  by  death  or  banishment, 
or  other  suitable  punishment.''  New  Eng- 
land seems  to  have  had  its  share  of  witch- 
craft in  the  17tb  century.  The  following  Ac- 
count is  extracted  from  Hutchinson's  His- 
tory: 

'*  The  confusion  the  country  was  ia  from  the 
supposed  witchcrafts,  seems  to  have  occa- 
sioned an  adjournment  of  the  general  court 
on  the  Snd  of  July,  to  the  second  Wednes- 

p 

*  In  allusion  to  this  Trial,  Foster,  in  his 

Treface,  observes  of  Hale,  that  '  the  rectitude 

of  his  intentions  while  uuder  the  strong  bias 

of  strong  prejudices,  might  tonetimes  betray 

kin  iato  great  mistake.' 


a 
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day  in  October,  1692 ;  very  little  public  ba- 
stness  having  been  done  during  the  session. 
The  great  noise  which  the  New  England 
witchcrafts  made  throughout  the  English  do- 
minions, proceeded  more  from  the  general 
panic  with  which  all  sorts  of  persons  were 
seized,  and  an  expectation  that  the  conta- 
gion would  spread  to  all  parts  of  the  coun- 
try, than  from  tbe  number  of  persons  who 
were  executed,  more  having  been  put  to 
denth  in  a  single  county  jn  England,  in  a 
short  space  of  time,  than  bav6  sufiered  in  all 
New  England  from  the  first  settlement  until 
the  present  time.  Fifteen  years  had  passed, 
before  we  find  any  mention,  of  witchcraft 
among  the  English  colonists.  The  IndiaD^ 
were  s'ippo&ed  to  be  worshippers  of  the  De- 
vil, uiui  their  powows  to  be  wizards.  The 
first  suspicion  of  witchcraft  among  the  Eo}^ 
lish,  was  about  the  ^ear  1645 ;  at  Springfield 
upon  Connecticut  river,  several  persons  were 
supposed  to  be  under  an  evil  hand,  aod 
among  the  rest  two  of  the  minister'a  chil- 
dren. Qreat  pains  were  taken  to  prove  the 
fact  upon  several  persons  charged  with  the 
crime,  l)ut  either  the  nature  of  the  evidence 
was  not  satisfactory,  or  the  fraud  was  tut- 
pected,  and  so  no  person  was  convicted  un^ 
til  the  year  1650,  when  a  poor  wretch,  Mary 
Oliver,  probably  weary  of  her  life  fn>m  the 
general  reputation  of  being  a  witch,  after 
long  examination  was  brought  to  confeisioii 
of  her  guilt,  but  I  do  not  find  that  she  was 
executed.  Whilst  this  enquiry  was  making^ 
Margaret  Jones  was  executed  at  Charlea- 
town  (see  vol.  1,  p.  150);  and  Mr.  Hale 
mentions  a  woman  at  Dorchester,  and  ano- 
ther at  Cambridge  about  the  same  time,  who 
all  at  their  death  asserted  their  innocence. 
Soon  after,  Hugh  Parsons  was  tried  at  Spring- 
field and  escaped  death  (id.  p.  179).  lu 
1655  Mrs.  Hihbios,  the  assistant's  wido«r, 
was  hanged  at  Boston  (id.  p.  187).  In  1669» 
at  Hartford  in  Connecticut,  about  SO  milea 
from  Springfield  upon  tlie  same  river,  one 
Anne  Cole,  a  young  woman^  who  lived  next 
door  to  a  Dutch  family,  and,  no  doubt,  bad 
learned  something  of  the  language,  was  sap- 
posed  to  be  possessed  with  demons,  who 
tonetimes  spake  Dut«h  and  foinvrtiflits  Eng «> 
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Jathf  and  sometimes  a  language  which  nobody 
undenttood^  and  vrho  hel4  a  conference  witli 
ooe  another.  Several  ministers  wbo  were 
present,  took  down  the  conference  in  writ- 
'ing,  and  the  names  of  several  persons^  men- 
tioned  in  the  course  of  the  conference,  as 
actors  or  bearing  parts  in  it ;  particularly  a 
woman  then  in  prison  upon  buspicion  of 
witchcraft,  one  Greensmith,  who  upon  exa- 
mination confessed  and  appeared  to  be  sur- 
prized at  the  discovery.  She  owned  that  she 
and  the  others  named  bad  been  familiar  with 
a  dsmon,  who  had  cnrnal  knowledge  of  her,* 
and  although  she  had  not  made  a  formal  co- 
\renant,  yet  she  had  promised  to  be  ready  at 
bis  call,  and  was  to  have  had  a  high  frolic  at 
Christmas,  when  the  agreement  was  to  liave 
been  signed.    Upon  this  confession  she  was 

,  execat^,  and  two  more  of  the  company  were 
condemned  at  the  same  time.-|-  In  1669, 
Susanna  Martin  of  Salisbury,  was  bound 
over  to  the  court  upon  suspicion  of  witch- 
craft, but  escaped  at  that  time.  She  suffered 
death  in  1693. 

**  In  1671,  Elizabeth  Knap,  another  Vfn/nTogtia, 
alarmed  the  people  of  Groton  in  much  the 
same  manner  as  Anne  Cole  had  done  those 
of  Hartford;  but  her  demon  was  not  so 
cunning,  for  instead  of  confining  himself  to 
vid  women,  he  railed  at  the  good  minister  of 
the  town  and  other  persons  of  good  charac- 
ter, and  the  people  co'dd  not  then  be  pre- 
vailed on  to  believe  him^  but  believed  the 
?^rl,  when  she  confessed  she  had  been  de- 
uded,  and  tliat  the  devil  had  tormented  her 
in  the  shape  of  good  persons ;  and  so  she  es- 
caped the  punishment  due  to  her  firaud  and 
imposture. 

^  In  ld7d,  Eunice  Cole  of  Hampton  was  tried, 
and  the  Jury  found  her  Not  (legally)  Guilty, 
bat  that  there  were  strong  grounds  to  suspect 
her  of  familiarity  with  the  devil. 

^  In  1679,  Wiiham  Morse's  house  at  Newbury, 
was  troubled  with  the  throwing  of  bricks^ 
stones,  &c.  and  a  boy  of  the  family  was  sup- 

*  ^Tbe  Egyptians  suppose  a  divine  spirit 
amy  possibly  ap|>roach  a  woman  and  produce 
in  her  the  principles  of  generation ;  but  on  the 
other  side,  that  it  is  impossible  for  a  man  to 
have  any  such  intercourse  with  a  goddess.  It 
is  however  altogether  irrational,  to  believe  that 
any  god  or  demon  is  capable  of  a  sensual  love 
for  human  bodily  form  or  beauty.  Plutarch's 
Ufe  of  Numa." — Hutchinson. 

The  scheme  of  Grecian  mythology,  replete 
as  it  is  with  intrigues  between  gods  and  wo- 
men, goddesses  and  men,  seems  scarcely  to 
tdmit  the  possibility  of  such  congress  being 
effected  by  those  deities,  in  their  proi>er  per- 
sons.  Homer  tells  us,  that  \^  hen  Mars  was 
knocked  down  by  Minerva,  *'  Evrk  ^'tiri^i  vt. 
fti^sw^.''     Iliad,  book  21,  v,  407. 

t  "  Jan.  20,  1662,  three  witches  were  con- 
demned at  Hartford.  Feb.  24.  .After  one  of 
the  witches  was  hanged,  the  maid  was  well. 
Cofiie  \h$  regicide's  Diary.''— Hutchiu»on. 


(( 
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posed  to  be  bewitched,  who  accused  od4  of 
the  neighbours ;  and  in  1682,  the  bouse  of 
George  Walton,  a  Quaker  at  Portsmouth, 
and  another  house  at  Salmon-falls,  botli  in 
New-Hampshire,  were  attacked  after  the 
same  manner. 

In  1683,  the  daemons  removed  to  Connecti- 
cut river  again,  where  one  Desborough'a 
house  was  molested  by  an  invisible  baud,  and 
a  fire  kindled  nobody  knew  how,  which  burnt 
up  great  pfirt  of  his  estate ;  and  in  1684,Philip 
Smith,  a  judge  of  the  court,  a  military  officer 
aud  a  representative  of  the  town  of  Iladley^ 
upon  the  same  river,  an  hypochondriac  per-> 
son,  fancied  himself  under  an  evil  hand,,  and 
suspected  a  woman,  one  of  his  neighbours^ 
aud  languished  and  pined  away,  and  was 
generally  supposed  to  Le  bewitched  to  death. 
While  he  lay  ill,  a  number  of  brisk  ladstried 
an  experiment  upon  the  old  woman.  Having 
dragged  her  out  of  her  house,  they  hung  her 
up  until  shewasne&rdead,lether  down,rolled 
her  some  time  iii  the  snow,  and  at  last  buried 
her  in  it,  and  there  left  her,  but  it  happened 
that  she  survived,  and  the  melancholy  mai 
died. 

Notwithstanding  these  frequent  instances  of 
supposed  witchcrafts,  none  had  suffered  for 
near  thirty  ^ears,  in  the  Massachnsets  colony. 
The  execution  of  the  assistant  or  counsellor's 
widow  in  1655,  was  disapproved  of  by  many 

Erincipal  persons,  and  it  is  not  unlikely  that 
er  death  saved  the  lives  of  many  other  infe- 
rior persons.  But  in  1685,  a  very  circum^ 
stantial  account  of  all  or  most  of  the  ca&es  I 
have- mentioned,  was  published,  and  many 
arguments  were  brought  to  convince  the 
country  that  they  were  no  delusions  nor  im- 
postures, but  the  effects  of  a  familiarity  be- 
tween the  devil  and  such  as  he  found  nt  for 
his  instruments ;  and  in  1687  or  1688,  began 
a  more  alarming  instance  than  any  which 
bad  preceded  it.  Four  of  the  children  of 
John  Goodwin,  a  grave  man  and  a  good  liver 
at  the  north  part  of  Boston,  were  generally  v 
believed  to  be  bewitched.  I  have  often 
heard  persons,  who  were  of  the  neighbour- 
hood, speak  of  the  great  consternation  it  oo- 
sioned.  The  children  were  all.  remarkable 
for  ingenuity  of  temper,  had  been  religiously 
educated  and  were  thought  to  be  without 
guile.  The  eldest  was  a  girl  of  13  or  14 
years.  She  had  charged  a  laundress  with 
taking  away  some  of  the  family  linen.  The 
mother  of  the  laundress  wns  one  of  the  wild 
Irish,  of  bad  character,  and  gave  the  girl 
harsh  language ;  soon  after  which  she  fell 
into  fits,  which  were  said  to  have  something 
diabolical  in  them.  One  of  her  sisters  and 
two  brothers  followed  her  example,  and  it  is 
said,  were  tormented  in  the  same  part  of 
their  bodies  at  the  same  time,  although  kept 
in  separate  apartments,  and  ignorant  of  one 
another's  complaints.  One  or  two  thin^ 
were  said  to  be  very  remarkable ;  all  their 
complaints  were  in  the  day  time,  and  they 
slept  tomfortably  all  night ;  they  were  struck 
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dmd  at  tbetisht  oflhe  AtMmbhr'sCatechbm, 
Cottou'i  Miw  for  Bftbea^  and  some  other 
mod  bookt^  but  coald  read  ia  Oxford  JeaU^ 
^opitk  and  Qoaker  books,  and  the  Common 
PrajFCf,  without  aor  difficulty.   It  it  poesibJe 
the  mind  of  man  should  be  capabk  of  mch 
strong  prejudices  as  that  a  sospicion  of  firaud 
should  not  immediately  arise  r    But  attach- 
ments to  modes  and  forms  in  religion  had 
such  force  that  ftome  of  these  circumscances 
•eem  rather  to  hiTe  confirmed  tlie  credit  of 
the  children.      Sometimes  they  would   be 
deaf,  then  dumb,  then   blind ;    and  some- 
times  ait    these  disorders   together  would 
come  apon  them.    Their  tongues  would  be 
draws  down  their  throats,  then  polled  out 
apon   their   china.      Their    jawa,    necks, 
shoulders^  etbows  and  all  their  joints  would 
appear  to  be  dislocated,  and  thej  would 
make  most  piteous  outcries  of  burnings,  of 
being  cot  with  knives,  beat,  &c.  and  the 
marks  of  wounds  were  afterwards  to  be  seen. 
The  mimsters  of  Hoston  and  Charleslown 
kept  a  day  of  fhsting  and  prayer  at  the 
troubled  house;   after  which  the  yomigest 
child  made  no  more  complaints.   The  others 
persevered,  and  the  magistrates  then  inter- 
posed, and  the  old  woman  was  apprehended, 
odt  upon  examination  would  neither  confess 
nor  deny,  and  appeared  to  be  disordered  ia 
her  senses.    Upon  the  report  of  physicians 
that  she  was  compot  mentii^  she  waa  execut- 
ed, declaring  at  her  death  the  children  sboald 
oot  be  relieved.    The  eldest  after  this  was 
teken  into  a  minister's  family,  whore,  at 
irst,  she  behaved' orderly,  hot  after  some 
time,  suddenly  fell  into  her  fits.    The  ac- 
count of  her  affliction  is  in  print;    some 
things  are  mentioned  as  extraordinary,  which 
tumblers  are  every  day  taught  to  perform ; 
others  seem  more  than  natural,  but  it  was  a 
time  of  great  crkhihty.    The  children  re- 
turned to  their  ordinar^f  bebavioor,  lived  to 
adult  age,  made  profession  of  religion,  and 
the  affliction  they  had  been  under  they  pub- 
licly declared  to  be  one  motive  to  it.    One 
of  them  I  knew  many  years  after.    She  had 
the  character  of  a  vary  sober  virtuona  wo- 
moo,  and  never  made  ixxj  acknowledgment 
of  framl  in  this  transaction.    The  primed 
account  was  published  with  a  preface  by 
Mr.  Bsxter,  who  sayt,  '  The  evraence  is  so  , 

*  convincing,  that  he  must  be  a  ver^  obdu- 

*  durate  8adducee  who  will  not  believe  *.' 


•  « In  the  year  tT90,  at  Littleton  in  the 
cooncy  of  Middleset,  a  ftmiily  waa  supposed  to 
"be  bewitched.  One  J.  B.  had  tliree  oaughters, 
of  11, 9  and  5  years  of  age.  Tiie  eldest  was  a 
ibrward  girl^  and  having  read  and  heard  many 
strange  storiea,  would  surprise  the  company 
where  she  happened  to  be,  vrith  her  sanner  of 
febtiog  tMem.  Pleaeed  with  the  applaose,  sbf* 
tvent  aom  stories  she  had  beard,  to  some  of 
'  ]ler  own  framing,  and  so  on  to  dreams  and  vi- 
sions, and  attained  the  art  of  swoOMg  and  of 
Wcay  to  lil  appuawidt  l»f  smmmbo  biMth- 


It  obtained  credit  sufficient,  tofetbcr  with, 
other  preparative^  to  dispose  the  whole 
coaotry  to  be  easily  imposed  upon  by  the 
more  extensive  and  more  tragical  scene, 
which  was  presently 'after  acted  at  Salem 
and  other  parts  of  the  coanty  of  £ssex.  Not 

less.  Upon  her  revival,  she  would  tell  of  strange 
tbinga  she  had  met  with  in  this  and  other 
worUs.  When  she  met  with  the  words,  God« 
Christ,  the  Holy  Ghost,  in  the  bible,  she  would 
dropdk>wn  with  scarce  any  signs  of  life  in  her. 
Strange  noises  were  often  heard  in  and  upon 
the  boose ;  stones  came  down  the  chimney  and 
did  great  mischief.      She  complained  of  the 

spectre  of  Mrs.  D ^y,  a  woman  living  in 

the  town ;  and  once  the  mother  of  the  girl 
struck  at  the  place  where  the  said  D  y 

was, /and  the  girl  said,  *  You  have  struck  heron 
'  the  belly,'  and  upon  enquiry  it  was  found, 

that  D J  complained  of  a  hurt  in  her  bellyr 

about  that  time.  Another  lime  the  mother 
struck  at  a  place,  wliere  the  girl  said  tliere  was 
a  yellow  birri,  and  she  told  her  mother  she  had 
hit  the  side  of  it's  head ;  and  it  again  appeared 

tlmt  I> /s  head  was  hurt  about  the  same 

time.  It  was  common  to  find  her  in  ponds  of 
water,  crying  oot  she  should  be  drowned  ; 
sometimes  upon  the  top  of  the  houM,  and 
sometimes  upon  the  tops  of  trees,  where  she 
pretended  she  had  flown;  and  soa»e  fancied 
they  had  seen  her  in  the  air.  There  wereoftea 
the  maiia  of  blows  mvd  pinches  upon  her^ 
which  were  supposed  to  come  from  an  invisible 
hand. 

^  The  second  daughter,  after  her  sister  had 
succeeded  so  well,  imiuted  her  in  complaints^ 
of  D"  -y,  and  ont  did  her  in  fSeats  of  riwi- 
ning  upon  the  barn,  climbing  trees,  Sec.  and, 
what  was  most  surprising,  the  youngest  at- 
tempted the  same  feats,  and  in  some  irfetances 
went  beyond  her  sisteis.  The  neighbours 
agreed  they  were  under  an  evil  hand,  and  it  was 
pronounced  a  piece  of  witchcraft,  as  certain  as 
that  there  ever  had  been  any  at  Salem ;  and  no 
great  pains  were  taken  to  detect  the  imposture. 
Physicians  had  been  at  first  einployed,  but  to 
no  purpose;  and  afterwards  ministers  were 
called  to  pray  over  them,  but  without  suoeeas. 
At  length  D  >  y,  not  long  after  the  sop- 
posed  blows,  took  to  her  bed,  and  after  some 
time  died,  and  tho  two  eldest  girls  ceased  com- 
plaining ;  the  youngest  held  out  longer,  but  all 
persisted  in  it,  that  there  had  been  no  fraud. 
The  eldest,  not  having  been  baptized,  and  being 
come  to  adult  age,  desired  and  obtained  bap- 
tism, and  the  minister  then  examined  lier  upon 
her  conduct  in  the  affiiir,  and  she  persisted  in 
her  declarations  of  innocency.  In  17  S8,  hav- 
ing removed  to  Medford,  she  ofi*ertd  to  ji  i.i  the 
church  there,  and  gave  a  saiisfiictory  accuoat 
of  herself  to  the  minister  of  the  town  ;  hoc  be 
knew  nothing  of  the  share  she  bad  in  this  trans- 
action. The  Lord's  day  before  slxe  was  to  be 
admitted,  he  happened  to  preach  from  this 
text,  ^  He  that  speaketh  lies  shall  not  escape.*^ 
The  woBMm  sopposed  the  sermon  to  bo  intend- 
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0uy  2^M  before,  Glaovil' imblislicd  bis 
Witcb  Stones  in  Eoglaiul  j  Perkins  and  ocber 
ooseoofonniflts  ««erecwrhtr;  bat  the  great 
eefboritj  wis  that  of  air  Matthew  Hale,  re- 
vered in  New-EogUukly  not  only  for  bis 
knowledge  in  the  law,  but  for  bis  graritj  and 
pietj.  Tbe  Trial  of  the  Witches  in  Svflolk 
wu  pablished  in  16S4^  All  these  books 
were  in  New-England,  and  the  conformity 
beCfveen  the  behaviour  of  Goodwin's  chil- 
dren and  most  of  the  supposed  bewitched  at 
Selemt  and  the  behaviour  of  those  in  Eng- 
kad,  is  so  exact,  as  to  leave  no  room  to 
doobt  the  stories  bad  been  read  by  theNew- 
Esghmd  persons  themselves,  or  had  been 
told  to  them  by  others  who  bad  read  them. 
Indeed,  this  conformity,  instead  of  giving 
suspicion,  was  urged  in  confirmation  of  the 
truth  of  both;-  the  Old  England  demons 
tnd  the  New  being  so  much  alike.  The 
court  justified  themselves  from  books  of  law, 
sod  the  anthorJtiet  of  Keble,  Dalton  and 
other  lawyers,  then  of  the  first  character, 
who  lay  down  rules  of  conviction,  as  absurd 
tnd  dangerous  as  any  which  were  practised 
in  New- England.  The  trial  of  Richard 
Hathaway  tne  impostor,  before  Lord  Chief 
Justice  iiolt,  was  ten  or  twelve  years  afker. 
This  was  a  great  di«oourageroent  to  prosecu- 
tions in  England  for  witchcraft,  bat  an  effec- 
tual stop  was  not  put  to  them,  until  the  act 
of  parhameot  in  the  reign  of  his  late  ma- 
jesty.*   Even  this  has  not  wholly  cored  the 

ed  ibr  her,  and  went  to  the  minister,  who  told 
bsr  nobody  had  made  any  objection  against 
her;  but  bein|r  determined  to  confess  her  guilt, 
ihe  disclosed  the  fraud  of  herself  and  her  sisters, 
aod  desired  to  make  a  public  acknowledgment, 
it  the  face  of  the  church;  and  accordingly  did 
M.  The  two  sisters,  seeing  her  pitied,  had  be- 
ooioe  actors  also  with  her,  without  beini;  moved 
to  it  bv  her,  but  when  she  saw  them  follow  her, 
tbey  all  joined  in  tlie  secret  an^  acted  in  con- 
cert Tbey  had  no  particular  spite  against 
I)  ■  y;  but  it  was  necessary  to  accuse 
KKnebodjr,  and  the  eldest  having  pitched  upon 
Wr,  the  rrst  followed.  The  woman's  com- 
plaints, aboat  the  same  time  the  girl  pretended 
•1m  was  struck,  proceeded  from  other  causes, 
which  were  not  then  properly  enquired  into. 
Once,  at  least,  thev  were  in  ereat  danger  of 
Wing  detected  in  their  tricks ;  but  the  grounds 
sf  suspicion  were  overlooked,  through  the  in- 
da%ence  and  credulity  of  their  parenu.  M.S. 
sf  the  Uev.  Mr.  Turell  minister  of  Medford.'' 
Httchinson. 

*  M  remember  to  have  beard  a  gentleman, 
who  in  other  respects  was  very  sensible,  express 
lus  sorprize  npon  the  first  news  of  this  act. 
The  parliament,  he  said,  had  in  effect  declared 
that  there  were  no  evil  spirits,  he  was  afraid 
diry  wotdd 'declare  by  another  act  that  there 
ve  00  good  ones. 

**  Prom  1694  to  1701,  there  were  1 1  persons 
Jied  fer  witches  before  Lord  Chief  Justice 
Bolt,  aQ  of  whom  were  acquitted.    In  Scot- 
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oommoD  people,  aod  we  hear  of  old  women 
ducked  and  crneUy  murdered  within  thesa 
last  tweii^  years.  Reproach  then,  for  Imog- 
ing  witches,  ahboagh  u  has  been  often  cast 
upon  the  people  of  New-England  by  thos* 
of  Old,  yet  it  mpst  have  been  done  with  an  ' 
ill  grace.  The  people  of  New-England  were 
of  a  grave  cast,  and  had  long  be  en  disp3sed 
to  give  a  serious  solemn  construction  even  to 
common  events  in  providence ;  but  in  Old- 
England,  the  reign  of  Charles  the  seconii 
was  as  remarkable  for  gaiety  as  any  whatso- 
ever, and  for  scepticism  and  infidelity,  as  any 
which  preceded  it. 

Sir  William  Phips,  the  governor,  ajwrn  his  ar* 
rival,  fell  in  with  the  epinion  prevailing.  Mr. 
Stoughton,  the  lieutenant-governor,  upon^ 
whose  judgment  great  stress  was  laid,  had 
taken  np  this  notion,  that  although  the  devil 
might  appear  in  the  shape  of  a  guilty  person^ 
yet  he  would  never  be  permitted  to  assume 
the  shape  of  an  innocent  person.  *    This  opi- 


laod  7  were  executed  for  witches  in  1697,  anon 
the  testimony  of  one  girl  about  11  years  old/' 
Hutchinson. 

*  «  <  A  gentleman  of  more  than  ordinary  tm- 
derstanding,  leammg  and  experience,  dnired 
me  to  write  to  N.  England  about  your  trials 
and  convictions  of  witclies,  not  being  satisfied 
with  the  evidence  upon  which  some  who  have 
been  executed  were  found  guilty ;  he  told  me 
that  in  the  time  of  the  great  reformntion  par- 
liament, a  certain  person  or  persons  had  a 
coon  mission  to  discover  and  prosecute  witches. 
Upon  these  prosecotions  many  were  executed, 
in  at  least  one  county  in  England,  until,  at 
length,  a  gentleman  of  estate  and  of  great 
character  for  piety  was  accused,  which  put  an 
end  to  the  commission,  lind  the  judges  apon  a 
re-heariag,  reversed  many  of  the  judgments ; 
but  many  lives  had  been  taken  away.  All  that 
I  speak  with,  much  wonder  that  any  man,  much 
less  a  man  of  such  abilities,  learning  and  ex- 
perience as  Mr.  StooKhton,  should  take  up  a 
{>ersua8ion,  that  the  devil  cannot  assumf  the 
ikeness  of  an  innocent,  to  afflict  another  per« 
son.  In  my  opinion,  it  is  a  persuasion  utterly 
destitute  of  any  solid  reason  to  render  it  so 
much  as  probable,  and  beside  s,  contradictory 
to  many  instances  of  fiictb  in  history.  If  yon 
think  eood,  you  mny  acquaint  Mr.  Stoughton 
and  the  other  judges  with  what  I  write.' 
Letter  from  London  to  Inc.  Mather,  Jan.  9, 
1692-3. 

*'  I  suppose  the  Long  Parliament  most  be 
intended  by  the  fsreat  reformation  parliament, 
for  ia  1644, 1645  and  1646,  oneMatfliew  Hop- 
kins went  from  place  to  place  to  find  out 
witches.  Mr.  Baxter  ^ays  a  Kceni  number  were 
hanjsed  by  his  discovery,  and  ihat  Mr.  Calamy 
went  along  wiih  the  judges  to  hear  the  confes- 
,sions,  and  to  see  that  there  was  no  fraud  or 
wrong  done.  Hopkins  searched  for  teats,  set 
'  some  upon  stools  or  tables  cross  l«g!;ed,  and 
kept  them  Si  hoars  without  meat  or  drink,  with- 
in which  time  it  was  said  their  imps  would  coqm 
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Biofi>  at  first,  wis  generally^  received.  Some 
•f  the  most  relisious  women  who  were  ac- 
ciued,  when  they  law  the  appearance  of 
distfetf  and  torture  in  their  accusem,  and 
heard  tlieir  solemn  declarations,  that  they 
saw  the  shapes  or  spectres  of  the  accused  af- 
flicting them,  persaaded  themselves  they  were 
witches,  and  that  the  devil,  some  how  or 
other,  although  they  could  not  remember 
how  or  when,  had  taken  posession  of  their 
evil  hearts,  and  obtained  some  sort  of  assent 
to  his  afflicting  in  their  shapes ;  and  there- 
upon they  thought  they  might  be  justified  in. 
confessing  themselves  euilty. 

^  It  seems,  at  this  day,  mth  some  people,  per- 
haps but  few,  to  be  the  question  whether  the 
accused  or  the  afflicted  were  under  a  pre- 
ternatural or  diabolical  possession,  rattier 
than  whether  the  afflicted  were  under  bodily 
distempers,  or  altogether  guilty  of  fraud  and 
imposture.  As  many  of  the  original  exa- 
minations have  fallen  into  my  hands,  it  may 
be  of  service  to  represent  this  affair  in  a 
more  fiill  and  impartial  light  than  it  has  yet 
appeared  to  the  world. 

<'  In  February  1691-2.  a  daughter  and  a  niece 
of  Mr.  Parris,  the  mmister  of  Salem*  village, 
girls  of  ten  or  eleven  years  of  age,  and  two 
other  girls  in  the  neighbourhood,  made  the 
same  sort  of  complaints  as  Goodwin's  chil- 
dren had  made,  two  or  three  years  before. 
The  physicians,  having  no  other  way  of  ac- 
counting for  the  disorder,  pronounced  them 
bewitched.  An  Indian  \voman,  who  was 
brought  into  the  country  from  New  Spain, 
and  then  lived  with  Mr.  Parris,  tried  some 
experiments  which  she  pretended  to  be  used 
to,  in  her  own  country,  in  order  to  find  out 
the  witch.     This  coming  to  the  children's 

— ^ ■ 1 — a fr —      -         ■      _■- 

•od  suck ;   others  he  tried  by  swimming  them, 
and  at  length  raised  the  indignation  of  certain 

feutlemen,  who  caused  him  to  be  seized,  and 
is  hands  and  feet  being  tied,|to  be  thrown 
into  the  water,  where  fortunately  for  him  he 
was  proved  to  be  a  witch  or  wizard  himself,  by  his 
swimming  or  floating  upon  the  water.  The* 
coutttry  was  cleared  of  him,  and  some  la- 
mented that  the  experiment  had  not  been 
made  soooer.''    Hutchinson. 

*  <<  Douglas  in  his  Summary  says,''  In  Salem 
end  its  neighbourhood,  enthusiasm  and  other 
nervous  disorders  seem  to  be  endemial ;  it  was 
the  seat  of  the  New- England  witchcraft,  a.  d. 
^  169S.''  I  question  whether  he  had  any  other 
foundation  for  this  remark  than  merely  this 
scene  of/  witchcrafl,  which  must  be  considered 
as  the  distemper  of  the  country  in  general, 
rather  than  of  an^  particular  town  or  county, 
apd  bad  Mr.  Parris  s  family  lived  in  any  other 
part  of  the  provioce,  perhaps  the  neighbour- 
noed  would  nave  been  as  much  infected ;  and 
no  impression  ought  to  be  made  to  the  dis- 
advantage of  a  town  the  most  ancient,  and 
at  this  day  the  second  in  rank  within  the 
province,  and  upon  other  accounts  justly  re- 
spectable,''   Hutchinson. 
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knowledge,  they  cried  out  upon  the  poor  In- 
dian, as  appearing  to  tbem,  pinching,  and 
pricking  and  tormenting  them  ;  and  fell  into 
tits.       Tituba,    the    Indian,   acknowledged 
that  she  had  learned  how  to  find  out  a  witch, 
but  denied  that  she  was  one  herself.    Several 
private  fasts  were  kept  at  the  minister's  house 
and  several,  more  public,  by  the  whole  vil- 
lage, and  then  a  general  fast  through  the  co- 
louyy'^to  seek  to  God  to  rebuke  Satan,  &c. 
So  much  notice  taken  of  the  children,  toge- 
ther with  the  pity  and  compassion,  expresMd 
by  those  who  visited  them,  not  only  tended 
to  coofirm  them  in  their  design  but  to  draw 
others  into  the  like.     Accordingly,  the  num- 
ber of  the  complainants  soon  increased,  and 
among  tliem  there  were  two  or  three  women 
and   some  girls  old   enough  for   witnesses. 
These  had  their  fits  too,  and,  when  ia  them, 
cried    out,   not   only    against    Tituba,    but 
against  Sarah  Osborn,  a  melancholy  distract- 
ed old  woman,  and  Sarah  Good,  another  old 
woman  who  was  bedrid.    Tituba,  at  length, 
confessed  herself  a  witch,  and  that  the  two 
old  women  were  her  confederates ;  aud  they 
were  all  committed  to  prison ;  aud  Tituba 
upon  search,  was  found  to  have  scars  upon 
her  hack  which  were  called  the  devil's  mark, 
but  might  as  well  have  been  supposed  those 
of  her  Spanish   master.    This  commitment 
was  on  the  1st  of  March.     About    three 
weeks  after,  two  other  women,  of  good  cha- 
ractersand  church  members,  Cory  and  Nurse 
were  complained  of  and  bruugl>t   upon  their 
examination;  when  these  children  fell  into 
fits,  and  the  mother  of  one  of  them,  and  wife 
of  Thomas  Putman,  joined  with  the  children 
and  complained  oflMurse  as  tormenting  her; 
aud  made  most  terrible  shriek's,  to  the  amaze- 
ment of  all  the  neighbourhood.  The  old  women 
denied  every  thing ;  but  were  sent  to  prison^ 
and  such  was  tlie  infatuation,  that  a  child  of 
Sarah  Good,  about  4  or  5  years  old,  was  com- 
mitted also,  being  charged  with  biting  some  of 
the  afflicted  who  shewed   the  print  of  small 
teeth  on  their  arms.    On  April  Sd  Mr.  Parris 
took  for  his  text,  '  Have  not  I  chosen  you 
13,  and  one  of  you  is  a  devil.'  Sarah  Cloyse^ 
supposing  it  to  be  occasioned  by  Nurse's  case 
who  was  her  sister,  went  out  of  meeting, 
Sli6  was,  presently  after,  complained  of  for  a 
witch,  examined  and  committed.    Elizabeth 
Proctor  was  charged  about  the  same  time : 
her  husband,  as  every  good  husband  would 
have  done,  accompanied  her  to  he  r  examinar 
tion,  but  it  cost  the  poor  man  his  life.    Some 
of  the  afflicted  cried  out  upon  him  also,  and 
they  were  both  committed  to  prison. 
Instead  of  suspecting  and  sifling  the  witness- 
es, and  suffering  them  to  be  cross  examined, 
the  authority,  to  say  no  more,  were  imprudent 
ia  making    use   of  leading  questions,  and 
thereby  putting  words  into  their  mouths  or 
suffering  others  to  do  it.     Mr.  Parris  was 
over  officious;  roost  of  the  examinations, al- 
though in  the  presence  of  one  or  more  of 
the  magistrates,  were  taken  by  him.   The 
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Proctor !  >'0u  understand  where'er  joa  are 
charged,  vin,  to  be  guilty  of  sundry  acts  of 
vritdicrafl ;  what  say  you  to  it  ?  Speak  the 
truth,  and  so  you  that  aie  afflicted,  ^u  must 
speak  the  truth,  as  you  will  answer  it  before 
God  anocber  dvy.  Mury  VValcot!  doth  this 
ivoman  hurt  you  ?  A,  I  never  ssw  her  so  as 
to  be  hurt  by  her — Q,  Mary  Lewis !  docs 
bhe  hurt  you  ? — her  mouth  was  stopped. — Q. 
Ann  Put  man!  does  she  hurt  you? — She 
could  not  speak.^Q.  Abigail  Williams !  docs 
she. hurt  you? — Ikr  hand  was  thrust  in  her 
own  m(^uth. — S.  J#hn !  does  she  hurt  you  f 
A  This  IS  the  woman  Uiat  cam*  in  her  shifc 
and  choaked  me. — S,  Pid  she  <iyer  briug 
the  book  ?  A.  Yes  sir,— ^.  What  to  do  ?  A. 
To  write. — Si  What  this  woman  ?  A,  Yes 
sir.--5.  Are  you  sure  of  it?  A.  Yes  sir."*— 
Again  Abigail  Williams  and  Ann  Putman 
were  spoke  to  by  the  court,  but  neither  of 
them  could  make  any  answer,  by  reason  of 
dumbness  or  other  fits. — S,  What  do  you 
sav  Goody  Proctor  ta  these  things  ?  A.  I 
take  God  in  heaven  to  be  my  witness,  that: 
I  know  nothing  of  it,  no  more  than  the  child 
unborn.— 5.  Ann  Putman  !  doth  this  wo- 
man hort  you  ?^  A .  Yes  sir,  agre^it  many  times. 
—'Then  tbe  accused  loukecT  upon  them  and 
they  fell  into  fits. — She  does  not  bring  the 
book  to  you,  does  she  f  A,  Yes  sir,  often, 
and  SAith  she  hath  made  her  maid  set  her 
hand  to  it.— ^.  Abigail  Williams !  does  this 
woman  hurt  you?  A.  Yes  sir^  often.— S.  * 
Does  she  brine ''the  book  to  you?  A.  Yes.— • 
S*  What  would  she  have  you  to  do  with  it  f 
A.  To  write  in  it  and  I  shall  be  well. — Did 
aotyou,aaMi  Abigail,  tell  me,  that  your  naaid 
bad  wptteo^  (Procter)  dear  cbUd,  it  is  not 
so.  There  is  another  judgment,  dear  child. 
—Then  Abigail  and  Ann  had  fits.— By  and 
by  they  cried  out,  look  you  there  is  Uoody 
Proctor  upon  the  beam.— By  and  by,  both  of 
them  cried  out  of  Goodman  Pruotor  himself 
and  said  he  was  a  wizard .^-IflUDediately, 
many,  if  not  all  of  the  bewitched,  had  griev*^ 
Otts  fits.— £.  Ann  Putman  !  who  huri  you  ? 
A.  Goodman  Proctor  and  his  wife  too.— 
Afterwards,  some  of  the  afBicted  cried;  thero 
is  Proctor  going  to  take  up  Mrs.  Pope's  feet* 
-^Aed  her  feet  were  immediately  takea  up^ 
— S,  What  do  yon  sny  Goodman  Proctor  to 
these  things?  A,  I  knew  not^  lam  innocent. 
Abigail   Wiilmms   cried   out^  there  is 


following  examinations,  of  several  of  the  ac- 
cused, may  serve  as  specimens,  they  being 
l^nendly  made  io  the  same  manner. 
«  At  a  court  held  at  Salem  llth  April  1692, 
by  tbe  honoured  Tliomas  Danforth,  deputy 
governor.— Q.  John;  •  who  hurt  you?  A- 
Goody  Proctor  first,  and  then  Goody  Cloysc. 
— Q.  What  did  she  do  to  you?  A.  She 
broo|;ht  the  book  to  me.— Q.  John  !  tell 
the  irutlj,  uho  hurts  you?  Have  you  been 
hurt  ?  A.  The  first,  was  a  gentlewoman  I 
saw.— Q.  Who  next  ?  A  Goody  Clojse.— 
Q,  But  who  hurt  you  next  ?  A.  Goody 
Proctor.— Q.  What  did  she  do  to  you?  A. 
She  choaked  me,  and  brought  me  ttie  book. 
— Q.  How  oft  did  she  come  to  tormeo  t  you  ? 
A,  A  good  many  times,  she  and  Goody 
t  loyw.— Q.  Do  they  come  to  you  in  the  night 
M  weU  as  the  day  ?  A.  They  come  most  in 
the  day.— Q.  Who?  A.  Goody  Cloyse 
aod  Goody  Proctor.— Q.  Where  did  she  Uke 
hold  of  yeu  I  A.  Upon  my  throar,  to  stop  my 
bretith. — Q,  Do  you  know  Goody  Cioyse 
•od  Goodv  Procter  ?  A.  Yes,  here  is  Goody 
Cloyse.  (Cloyse)  whea  did  I  hurt  thee  ?  / 
A  great  ukMj  timca.  (Cloyse)  Oh  !  you  are 
agrievotts  liar.— i}.  What  cfid  this  Goody 
Cloyse  do  to  yrou  ?  A,  She  pinched  and  bit 
ne  till  the  blood  camew— Q.  How  long  since 
dua  woman  csune  and  hurt  yo«  ?  A,  Yesterw 
wy,  at lueetifig.— (2.  At  any  time  before? 
A  Yes  a  gremtm^ytimes^— 42.  Mary  Wal- 
«t  \  who  hurts  you  ?  A.  Goody  Cloyse.— 
d  What  did  she  do  to  you  ?  i  She  hurt 
oe.-^  Did  she  bring  the  book  ?  A.  Yes. 
— Q.  What  was  you  do  with  it?  A.  To 
touch  it,  aad  he  welL— Then  she  feU  into  a 
Wr-Q,  Docb  she  come  alone  ?  A.  Some- 
^nes  alone,  and  semetioMS  in  company  with 
Goedy  Nurse  and  Goody  Corey,  and  a  great 
aaoy  Ido  nt  knM.— Then  she  fell  into  a 
&  again.— ^  Abigmi  Williasis:  did  you  see 
toampaoy  at  Mr.  Panrii's  house  eat  and 
driak?  il.]Yei^str.  That wnstheir sacrament. 
--Q.  How  many  were  there?  A.  About 
My,  and  Goody  Cloyse  and  Goody  Good 
•tre  their  deaoons^r-^.  What  was  it?  A. 
Iheysaidit  was  our  blood,  and  they  had  it 
twice  that  day.— ^  Mary  Walcot  I  Imve  you 
•fea  a  white  man  ?  Yes  sir,  a  great  mnnv 
tUBes.— Q.  What  sort  of  man  was  he?  A. 
A,  A  fine  grave  man,  and  when  he  came, 

«  n»de  all  the  witches  to  tmnble. 

Abigail  Williams  confirmed  the  same,  and 
w  theyjmd  such  a  sight  at  Deaoon  Inger- 
•wlV— Q.  Wfaowas  at  Deacon  Ingersoirs 
we»?    A.    Goody  Cloyse,  Goody"  Nurse, 

Goody  Corey,  and  Goody  Good. ^Then 

•«mh  doyse  asked  for  viater,  and  sat  down 
SB  one  seised  with  a  dying  laintiag  4t;  and 
Kveral  of  theafflioted  feli  into  fits,  and  some 
<rth^  cried  nut.  Oh !  her  spirit  is  |;one  to 
pom  to  her  sister  Nurse. Q.  £hxabeth 


>■  ■ 


*  "  This  waa  Tituba's  hesband,  who  seems  to 
we  been  a  ewiBkig  fellow,  and  to  aroid  being 
aceniediosned  with  the  afflicted.''  Hutchmson. 

▼OU  VI. 


Goodman  Proctor  going  to  Mrs.  Pope,  and 
iasmediately,  said  Pope  fell  into  a  ^t^- 
You  see  the  devil  will  deceive  you  |  the  chil- 
dren could  see  what  you  was  eolng  to  da 
hefere  the  woman  was  hurt.  I  would  a4* 
vise  you  to  repentance,  for  the  devil  is  bring- 
ing you  out. — Abigail  Williams  cried  out 
again,  there  is  Goodman  Proctor  goieg.  to 
hurt  Goody  Bibber;  and  immediately  Goody 
Bibber  fell  into  a  fit.  There  was  the  like  of 
Mary  Walcot,  and  divert  otfaefs:— Benjamin 
Gould  gave  in  his  testimony*  that  he  had 
seen  Goodman  Corey  aod  his  wife.  Proctor 
and  his  wife^  Goody  Cloyse^  Goody  Niirse, 
2  U 
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hnd  Goody  Griggs  in  his  chamber  last  Thurs- 
day night — EKzabeih  Uubbnrd  was  in  a 
trance  during  the  whole  examination.^ — Da- 
rifig  the  examination  of  Elizabeth  Proctor, 
Abigail  Williams  aiidv  Ann  Potman,  both 
made  offer  to  strike  at  said  Proctor,  but  when 
Abigairs  hand  came  near  it  opened,  whereas 
it  was  made  up  into  a  fist  before,  and  came 
down  exceeding  lighily,  as  it  drew  near  to 
said  Proctor,  and  at  Itngth  with  open  and  ex- 
tended  fipgers,  touched  Proctor's  hood  very 
lighiiy.  Immediately  A biguil  cried  out  her 
fingers,  her  fingers,  her  fingers  burned,  and 
Ann  Put  man  took  on  most  grievously,  of  her 
head,  and  sunk  down/' 

^  Salem,  April  11, 1693.  Mr.  Samuel  Parris 
was  desired  by  the  honourable  Tliomas 
Danforth,  deputy-governor,  and  the  coun- 
cil, to  take  in  writing  the  aforesaid  Exa- 
minations, and  accordingly  took  and  deli- 
vered them  in  ;  and  upon  hearing  the 
same,  and  seeing  what  was  then  seen,  to- 
gether with  the  charge  of  the  afiBicted 
persons,  were  bv  the  advice  of  the  council 
all  committed  by  us, 

**  No  wonder  the  whole  country  was  in  a  con- 
sternation, when  persons,  of  sober  lives  and 
unblemished  characters,  were  committed  to 
prison  upon  such  sort  of  evidence.  Nobody 
was  safe.  The  most  effectual  way  to  pre- 
vent an  accusation,  was  to  become  an  accu- 
ser ;  and  accordingly  the  number  of  the 
afflicted  increased  every  day,  and  the  number 
of  the  accused  in  proportion,  who  in  general 
persisted  in  their  innqccncy ;  but,  being 
strongly  urged  to  give  glory  to  God  by  their 
confession,  and  intimation  being  given  that 
this  was  the  only  way  to  save  their  lives, 
and  their  friends  urguig  them  to  it,  some 
were  brought  to  own  their  guilt.  The  first 
oonfelsion  upon  the  files,  is  of  Deliverance 
Uobbs,  May  11th,  1693,  being  in  prison. 
She  owned  every  thing  she  was  required  to 
do.  The  confessions  multiplied  the  witches, 
new  companions  were  always  mentioned, 
who  were  immediately  sent  for  and  examined. 
Thus  more  than  au  hundred  women>  n^any 
of  them  of  fair  chamrters  and  of  the  most 
reputable  families,  in  the  town  of  Salem, 
fieverly,  Andover,.  Billerica,  &c.  wereapure- 
beaderi,  ei^roined  and,  generally,  committed 
tO;  prison.  The  confessions  being  much  of 
the  same  tenor|.  one  or  two  may  serve  for 
tpedineos. 

,  "  The  Examination  and  Confession  (8  Sept. 
09.)  of  Mary  Osgood,  wife  of  Captain  Os- 
good of  Andover.  taken  before  John 
Hawthorne  and  other  their  majesties  jus- 
tices. 

■  ^  She  confesses,  that  abontll  years  ago,  wlien 
she  was  io  a  melancholy  state  and  condi- 
tion, she  used  to  walk  abroad  in  her  orchard 
^d  upon  a  certaia  timci  febe  saw  the  appear- 


ance of  a  cat,  at  the  end  of  the  house,  which 
yet  she  thought  was  a  real  cat.  However, 
at  that  time,  it  diverted  her  from  praying  to 
God,  and  instead  thereof  the  prayed  to  tha 
devil ;  about  which  time  she  made  a  cove- 
nant with  the  devil,  who  as  a  black  man, 
came  to  her  and  presented  her  a  book,  upon 
which  shjS  laid  her  finger  and  that  left  a  red 
spot :  and  that  upon  her  signing,  the  devil 
told  her  he  was  her  God,  and  that  shesbonkl 
serve  and  worship  him,  and,  she  believes, 
she  consented  to  it.  She  says  further,  that 
abou^  two  years  ago,  she  was  carried  thronth 
the  air,  in  convpany  with  deacon  Fryj**  '*'"^» 
Ebenezer  Baker's  wife  and  Goody  Tyler,  to 
Five-mile  pond,  where  she  was  baptized  by 
the  devil,  who  dipped  her  face  in  the  water 
and  made  her  renounce  her  former  baptism, 
^  and  told  her  she  must  be  his,  soul  and  body 
for  ever,  and  that  she  must  serve  him,  which 
she  promised  to  do.  She  says,  the  renDon" 
cing  her  first  baptism  was  after  her  dipping, 
and  that  she  was  transported  back  again 
tlirouah  the  air,  in  company  with  the  fare- 
nam^  persons,  i^  the  same  manner  as  the 
went,  and  believes  they  were  carried  upon  a 
pole.— Q.  How  many  persons  were  upon 
the  pole  ?  A.  As  I  saicl  before,  viz.  Four 
persons  and  no  more  but  whom  she  bad 
named  above.— She  confesses  she  has  afflict- 
ed three  persons,  John  Sawdy,  Martha 
Sprague  and  Rose  Foster,  and  that  she  did 
it  by  pinching  her  bed  doatbs,  and  giving 
consent  the  devil  should  do  it  in  her  shaoe, 
and  that  the  devil  could  not  do  it  without  her 
consent.— She  confesses  the  afflicting  ?^P^ 
in  the  court,  by  the  glance  of  her  eye.  She 
says,  as  she  was  coming  down  to  Salem  to 
be  examined,  she  and  the  rest  of  the  oompaoy 
with  her  stopped  at  Mr.  Phillips's  to  lefiesh 
themselves,  and  the  aiBicted  persons,  bewg 
behind  them  upon  the  road,  came  op  }0*t 
as  she  was  mounting  again-  and  were  then 
afiiicted,  and  cried  out  upon  lier,  so  that  she 
was  forced  to  stay  until  they  were  all  past» 


and  said  she  only  looked  that  way  towards 
them.— Q.  Do  you  know  the  devil  c*""*'! 
the  shape  of  an  innocent  person  and  afflict  r 


A.  I  believe  he  cannot,^  Who  ^"g*?  ^f* 
this  way  of  witchcraft  ?  A.  Satan,  and  ttoat 
he  promised  her  abundance  of  satisfactiou 
and  quietness  in  her  future  state,  bat  never 
perforoicd  any  thing ;  and  that  she  has  Itrea 
more  miserably  and  more  discontented  since, 
than  ever  before.  She  confesses  »!f^' 
that  she  herself,  in  company  witb  Goody 
Parker,  Goody  Tyler  and  Goody  Dean,  had 
a  meeting  at  Moses  Tyler's  house,  l»J 
Monday  night,  to  afflict,  and  tliat  »^^ 
Goody  Dean  carried  the  shape  of  M*"- 1'**" 
the  minister,  between  them,  tu  make  p«"J?" 
believe  that  Mr,  Dean  afflicted.— O-  What 
hindered  you  from  accomplishing  **••*.?! 
intended?  A.  The  Lord  would  not  s***' 
it  so  to  be,  that  the  devilshonld  afflict  m  w 
innocent    person's   sbapew— Q.   Have   v^ 
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know  nothing  tliereof,-at  I  shall  answer  in 
(be  presence  of  God  and  his  people  :  but 
nid,  that  the  black  man  stood  jbefore  her, 
and  told  her,  that  what  she  had  confessed 
was  a  lie  ;  notwithstanding,  slie  said  that 
what  she  had  confessed  was  true,  and  thereto 
put  her  band.  Her  husband  being  present 
WM  askedy  if  he  judged  his  wife  to  be  any 
waj  discomposed.  He  answered,  that  liav- 
iog  lived  with  her  so  lon^^  he  doth  not  judge 
her  to  be  anj  wajs  discomposed,  but  has 
cause  to  believe  what  she  has  said  i^  true. 
Wh^  Mistress  Osgood  was  first  caUed,  she 
afiSicted  Martha  Spragoe  and  Rose  Foster, 
hj  the  glance  of  her  eves,  and  recovered  them 
out  of  their  fits  bv  the  touch  of  her  hand. 
MaiyLacejr  and  Betty  Johnson  and  Hannah 
Post  saw  Mistress  Osgood  afflictingSprague 
and  Foster.  The  said  Hannah  Post  and 
MaryLacey  smd  Betty  Johnson,  )un.  and 
Rose  Foster  and  Mary  Richardson  were  af- 
6icted  by  Mistress  Oseood,  in  the  time  of 
.  their  eiamination,  ana  recovered  by  her 
touching  of  their  hands. 

"  I  underwritten,  being  appointed  by  authority, 
to  take  this  examination,  do  testify  upon 
oath,  taken  in  court,  that  this  is  a  true 
copv  of  the  substance  of  it,  to  the  best  of 
my  knowledge,  5  Jan.  1699-3.  The  within 
Mary  Osgood  was  examined  before  their 
majesties  justices  of  the  peace  in  Saltm. 
(Attest.)  Jony  Higoinson,  Just.  Pac.'' 

**  A  miserable  oegro  woman,  charged  by  some 
of  the  girls  with  afflicting  them,  confessed, 
hot  was  cunning  enough  to  bring  the  greatest 
Uiare  of  the  guilt  upon  tier  mistress. 

**  Salem,  Monday  July  4, 1693.  The  Exami- 
nation of  Candy,  a  Negro  Woman,  before 
Bartholomew  Gedney  and  John  Haw- 
thorne, Esqrs.  Mr.  Nicholas  Noyes  also 
present. 

''Q.  Candy!  are  you  i|  witch?  A.  Candy 
no  witcli  in  her  country.  Candy's  mother 
no  ivitch.  Caudy  no  witch.  Barbados. 
This  country,  mistress  give  Candy  witch. — 
Q.  Did  your  mistress  make  you  a  witch  in 
this  country  ?  A,  Yes,  in  this  country  mis- 
tress give  Candy  witch. — C2.  What  did  your 
mistress  do  to  make  you  a  witch }  A,  Mis- 
tress bring  hook  and  pen  and  ink,  make 
Candy  write  in  it — Q.   What  did  you  write 

.  in  it? She  took  a  pen  and  ink  and  upon 

a  book  or  paper  made  a  mark — Q.  How  did 
jou  a£EUct  or  hurt  these  folks,  where  are  the 

poppets  you  did  it  with  ? She  asked  to  go 

out  of  the  room  and  she  would  shew  or  tell ; 
Qpoo  which  she  had  liberty,  one  going  with 
wr,  and  she  presentljr  brouglat  in  two  clouts, 
one  with  two  knots  Ued  in  it,  the  other  one; 
which  being  seen  by  Marr  Warren,  Deliver- 
ance Hobbs  and  Abigail  Hobbs,  they  wene 
peatly  afinghteil  and  fell  into  violent  fits,  and 
■n  of  them  said  that  the  black  man  and  Mrs. 
Hawkes  and  the  negro  stood  by  the  puppets 
0r  rags  and  pinched  thcaiy  and  then  uiey 
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were  afflicted,  and  when  the  knots  «*ere  un- 
tied yet  they  continued  bs  aforesaid.  A  bit 
of  one  of  tlie  rags  being  set  on  Ure,  Uie  afflict- 
ed all  siiid  they  were  burned,  and  cried  out 
dreadfully.  The. rags  beiug  put  into  water, 
■twoof  thefbreoamed  persons  were  in  dread- 
ful fits,  aim :ist  cboaked^  and  the  other  was 
violeiuiv  ruuiHog  down  .to  the  river,  hot  was 
stopped. 
(Attest.)  JoHv  Hawthorne,  Just.  Peace.*' 

Mrs.  Hawkes,  the  mistress,  bad  po  other 
way  t6  save  her  life  but  to  confess  also. 

Mr.  Hale,  the  minister  of  Beverly,  who  has 
tlie  character  of  an  impartial  relator,  acknow- 
ledges that  the  confessors,  generally^  went 
off  from  their  confessions ;  some  sayiiig  i\*ej 
remembered  nothing  of  what  they  had  said, 
others  that  they  had  belied  themselves,  &c. 
but  be  thinks,  if  the  times  had  been  calm, 
the  condition  uf  the  confessors  might  have 
called  for  a  metiut  inquirendum  j  and  thinks 
it  remarkable  that  children  and  grandchildren 
should  confirm  their  parents  and  grand- 
parents confession,  instancing  in  the  case  of 
Goody  Foster,  her  daughter  Mary  Laoey, 
and  grand-daughter  Mary  Lacey,  jun.  and 
that  other  children  should  accuse  ihetr  own 
parents,  as  in  the  cuf^e  of  Richai'd  Carrier, 
a  lad  of  18  years  of  age.  These  confessions 
are  preserved,  and  a  few  extracts  from  them 
will  shew  thev  were  forced  from  them, 
through  fear  of  losing  their  Jives  if  ti»ey  re^ 
fused,  and  their  feaf,  in  some,  was  so  great 
as  to  disorder  their  brains,  and  they  scarce 
knew  what  they  said. 

«lst  July  1692.  Before  Major  Gidney,  Mr. 
Hawthorne,  Mr.  Corwin  and  Capt.  liig- 
ginson. 

Q...Goody  Foster!  jnn  remember  we  have 
three  times  spoken  with  you,  and  do  you  now 
remember  what  you  then  confessed  to  m  ? — • 
You  have  been  engaged  in  very  great  wicked- 
ness, and  some  have  been  left  to  hardness  of 
heart  to  deny;  but  it  seems  that  God  will 
give  you  more  favour  titan  others,  inasmuclw 
as  you  relent.  But  your  dau«4hter  here  hath 
confessed  some  ibines  that  you  did  not  tell 
us  of.  Your  daughter  was  with  you  and 
Goody  Carrier,  wlien  you  did  ride  upon  the 
stick.  A.  I  did  not  know  it,— Q.  How  long 
have  vou  known  your  daughter  to  be  en- 

fagedr  A*  I  cannot  tell,  nor  have  1  nny 
nowledge  of  it  at  all. — Q.  Did  jou  see  your 
daughter  at  the  meeting  ?  A.  No. — Q,  Your 
daughter  said  she  was  at  the  witches  meeting, 
and  that  you  yourself  stood  at  a  distance  off 
and  did  not  partake  at  that  meeting;, and 
you  said  so  also  ;  give  us  a  relation  from  tlie 
beginning  until  now.  A,  I  know  none  of 
their  names  that  were  there,  but  only  Goody 
Carrier.— Q.  Would  you  know  their  faces  if 
you  saw  them?  A,  I  cannot  tell. — Q.  Wore 
there  not  two  companies  in  the  field  at  the 

same  time?    A,  I  remember  no  more. 

Mary  Warrcp,  out  of  the  afflicted,  said  that 
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G0oAy  Cftrrier's  shape  told  her,  thftt  Goodv  i 
Foster  liiid  made  her  daut^Hter  a  witch.— ^. 
Do  not  you  acknowledge  that  yoa  did  so 
about  IS  years  ago  ?  A.  No,  and  I  know  no 
tuore  of  my  daughter's  being  a  witch  than 
•what  djiy  I  shall  die  upon. — Q.  Are  you  will- 
ing your  daughter  should  make  a  full  and 
free  confession  ?  A.  Yes.— Q.-  Are  you  will- 
ing to  do  so  too  ?  A.  Yes.— (2.  You  cannot 
expect  peace  of  conscience  without  a  free 
confession.    A.  If  I  knew  any  thing  more,  I 

would  speak  it  to  the    utmost. Goody 

Lacey,  the  dauphter,  called  in,  began  thus  ; 
Oh !  mother  !  how  do  you  do  ?  We  have  lefV 
Christ,  and  the  devil  hath  got  hold  of  us. 
How  shall  I  get  rid  of  this  evil  one  ?  I  desire 
God  to  break  ray  rocky  heart  that  I  may  get 
Che  victory  this  time. — Q,    Goody  Foster! 
you  cannot  get  rid  of  this  snare,  your  heart 
nnd  mouth  js  not  open.    A.  I  did  not  see  the 
devil,  I  was  praying  to  the  Lord. — Q.  What 
Lord?     A,   To  God.--Q.    What  God  do 
witches  pray  to  ?  ^.  I  cannot  tell,  the  Lord 
help  me. — Q.    Goody  Lacey !  had  you  no 
discourse  with  your   mother  when    riding? 
A,    No,  I   think  I  had    not  a    word. — Q. 
Who  rid  foremost  on  that  stick  to  the  vil- 
Jiige?    A.  I  suppose  my  mother. — Goody 
Foster  said,  that  Gi)ody  Carrier  was  fore- 
roost. — Q,  Goody  liftcey  !    liow  many  years 
Ago  since  they  were  baptized  ?    A.  Three  or 
four  years  ago,  I  suppose.— Q.  Who  baptized 
them.?  A,  The  old  serpent.— Q.  How  did  he 
<lo  it  ?   A,  He  dipped  their  heads  in  the  wa- 
ter, saying,  they  were  his  and  that  he  had 
power  over  them.— Q.  Where  was  this .?   A. 
At  Fall's  river. — Q,    How  many  were  hup- 
lizcd  that  day?   A,  Some  of  the  chief;    I 
think  there  were  six   baptized. — Q.   Name 
them.     A.  I  think  they  were  of  the  higher 
powers.* — Mary  Lacey,  the  grand- daughter, 
was  brought  in,  and  Mary  Warren  fell  into 
a  violent  ht.— Q.    How  dare  you  come  in 
here,  and  bring  the  deWl  with  you,  to  afllict 
these  poor  creatures?    Litcey  laid  her  hand 
on  Warren's  arm,  and  s!ie  recovered  from  her 
nt. — Q.  You  are  here  accused  of  practising 
witchcraft  upon  Goody  Ballard,  which  way 
do  yoo  do  iif  A.  I  cannot  tell.      Where  is 
my  mother  that  marie  me  a  witch,  and  I 
knew  it  not?— Q.    Can  you  look  upon  that 
maid  Mary  Warren,  and  not  hurt  her?  Look 
upon  her  in  a  friendly  way.     She,  trying  so 
to  do,  struck  her  down  with  her  eyes.--Q. 
Do  you  acknowledge  now  you  are  a  witch  ? 
A.    Yes. — Q.    How  long  have  you  been  a 
%vitch?  A.  Not  above  a  week.— Q.  Did  the 
devil  appear  to  you  ?   A.  Yes.— Q.  In  what 
ihape?    A.  In  the  shape  of  a  horse. — Q, 
What  did  he  say  to  you  ?  A.  He  bid  me  not 
to  be  afraid  of  any  thing,  and  he  would  pot 
bring  me  out,  but  he  has  proved  a  liar  from 
th<^  beginning.— Q.  When  was  this  ?    A,  I 
know  not ;   above  a  week.— Q.  Did  you  set 
yourhandtothebook?  A,  No.— Q.  Did  he 
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bid  you  worship  him  f  A.  Yes,  l>e  bid  me 
also  nfBict  persons. — ^You  are  now  in  the  way 
to  obtain  mercy  if  you  will  confess  and  re- 
pent.   She  said,  the  Lord  help  me. — Q,  Do- 
not  you  desire  to  be  saved  by  Christ?  A,  Yes. 
— ^Tnen  yoo  roust  confess  freely  what  you 
know  in  this  matter.     She  then  proceeaed. 
I  was  in  bed  and  the  devil  came  to  me  and  bid 
me  obey  hiiii  and  I  should  want  for  nothing, 
and  he  would  not  bring  me  out — Q,  Bat  how. 
long  ago  ?  -4.  A  little  more  than  a  year. — Q. 
Was  that  the  first  time  ?  A,  Yes. — Q.   How 
long  was  you  gone  from  your  father,  when 
you  ran  away?   A.  Two  days. — Q.  Where 
had  you  your  f)od  ?  ^.  At  John  Stone's.— 
Did  the  devil  appear  to  you  then,  when  you 
was  abroad  ?  A,  No,  but  be  put  such  thoughts 
in  my  mind  as  not  to  obey  niy  parents.—^. 
Who  did  the  devil  bid  you  afflict?  A,  Timo- 
thy Swan.     Richard  Carrier  comes  often  a 
nights  and  has  me  to   afflict  persons, — S. 
Where  do  ye  go?  A.  To  Goody  Ballard's 
sometimes.— ji.  How  many  of  you  were  there 
at  a  time  ?  A,  Richard  Carrier  and  his  mo- 
ther, and  my  mother  and  grandmother.— 
Upon   reading  over  the  confession  so  far. 
Goody  Lacey,  the  mother,  owned  this  last 
particular.    S.  How  many  more  witches  are 
there  in  Andover  ?  il.  I  know  no  more^  but 
Richard  Carrier. 

'<  Carrier,  at  first,  denied  all,  but  was  followed 
I   ■  until  he  was  brought  to  accuse  his  mother, 
much  in   the  same  manner  with   Foster's 
daughter  and  grand-daughter. 

'<  It  is  urged  by  the  writers  of  that  day,  as  a 
principal  part  of  the  evidence  against  Mr. 
Burroughs,  the  minister,  that  seven  or  eight 
of  the  confessors  witnessed  again-n  him.  It 
will  appear  (rom  the  examinations,  that  the 
conrcsi>ion  was  drawn  firom  the  examinants 
by  the  court. 

"  Q.  Mary  Lacey  !  was  there  not  a  man  also 
among  you  at  your  meeting  ?  A.  None  but 
the  devil. — Q.  What  shape  was  the  devil  in 
then?  A,  He  was  a  black  man,  -and  had  a 
high  crowned  hat.— Q.  Your  mother  and 
your  grandmother  say,  there  was  a  minister 
there.  How  many  men  did  you  see  there  ? 
A.  I  saw  none  but  Richard  Carrier. — Q,  Did 
you  see  none  else?  A.  There  was  a  minister 
there,  and  I  think  he'  is  now  in  prison.  S. 
Were  there  not  two*  ministers  there  f  A. 

*  **  Mr.  Deane,  one  of  the  ministers  of  Ando- 
ver, then  near  fourscore,  seems  to  have  been  in 
danger.  He  is  tenderly  touched  in  several  of 
the  examinations,  which  might  be  owing  to  a 
fair  character^  and  he  may  be  one  of  the  per- 
sons accused,  who  caused  a  discouragement  to 
further  prosecutions.  "  Deliverance  Deane  be- 
ing asked  why  she  and  the  rest  brought  in  Mr. 
Deane  as  afflicting  persons,  she  answered,  it  was 
Satan*a  subtlety,  for  he  told  her  he  would  put  a 
sham  upon  all  these  things,  and  make  people 
believe  that  be  did  afflict.     She  said  Mrs.  Os- 

good  and  she  gave  their  consent  the  devil  should 
ring  Mr.  Dcfine*0  shape  to  afflict.  Beisg  asked 
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Canoot  tell. — S*  Wm  there  not  one  Mr. 
Burroaf^hs  there  ?    A.  Yes.'' 

^  Carrier's  E&amination  is  in  this  manner ; 
the  questions  are  omitted.  <  We  met  in  a 
green  which  was  the  minister's  pasture.  We 
were  in  two  companies  at  last.  I  think 
there  was  a  few  men  with  them.  I  heard 
Sarah  Good  talk  of  a  minister  or  two.  One 
of  them  was  he  that  has  been  at  the  East- 
ward, his  name  is  Burroughs,  and  is  a  little 
man.    I  remeroher  not  the  other^s  name.' 

**  Margaret  Jacobs  had  been  brought  to  accuse 
herself  and  then  to  charge  Burroughs,  the 

'  minister,  and  her  own  grandfather  ;  but, 
struck  with  horror,  chose  to  lose  her  own 
life,  rather  than  persist  in  her  confession; 
and  begged  forgiveness  of  Burroughs  before 
his  execution,  who  is  said  to  have  freely  for- 
given her;  and  recanted  all  she  bacf  said 
against  her  grandfather,  but  in  vain  as  to  liis 
life.  Her  own  life  was  saved  b^  a  disorder 
in  her  head,  which  prevented  her  trial  at  the 
first  coort ;  but  before  the  next  court,  she 
made  a  formal  recantation  of  all  she  had 
confessed,  and  delivered  it  to  the  judges. 

^  Tbe  humble  Declaration  of  Margaret  Jacobs 
unto  the  honoured  Court  now  sitting  at 
Salem,  shewcth, 

"  That  whereas  your  poor  and  humble  decla- 
rant being  closely  confined  here  in  Salem 
gaol  for  the  crime  of  witchcraft,  which  crime 
dianks  be  to  tbe  Lord  I  am  altogether  i^oo- 
rsnt  of,  as  will  appear  at  the  great  day  of 
judgment:     May    it   please    the   hommred 
court,  I  was  cried  out  upon  by  some  of  the 
possessed  persons,  as  afflicting  them ;  where- 
upon I  was  brousbt  to  my  exainination,  which 
persons  at  tbe  sight  of  me  fell  down,  which 
did  very  much  startle  and  affright  me.    Tbe 
Lord  above  knows  I  knew  nothing,  in  the 
least  measure,  how  or  who  afflicted  them ; 
they  told  me,  without  doubt  I  did,  or  else 
they  would  not  fall  down  at  me  ;   they  told 
me,  if  I  woqU  not  confess  I  should  be  put 
down  into  the  dungeon  and  would  be  hanged, 
but  if  I  would  confess  I  should  have  my  Hfe; 
tbe  which  did  so  affright  me,  with  my  own 
rile  wicked  heart,  to  save  my  life ;  made  me 
make  tbe  like  confession  I  did,  which  con- 
fession, may  it  please  the  honoured  court,  is 
altogether  false  and  untrue.     The  very  first 
night  after  I  had  made  confession,  I  was  in 
such  horror,  of  conscience  that  I  could  not 
sleep  for  fear  the  devil  should  carry  me  away 
for  telling  such  horrid  lies.      I  was,  may  it 
please  the  honoured  court,  sworn  to  my  con- 
fession, as  I  understand  since,  but  then,  at 
that  time,  was  ignOrant  of  it,  not  knowing 
what  an  oath  did  mean.    The  Lord,  I  hope, 
in  whom  I  trust,  out  of  the  abundance  of  bis 
mercy,  will  forgive  roe  my  false  forswearing 
myself.    What  I  said,  was  altogether  false 

again  if  Mrs.  Osgood  and  she  acted  this  busi- 
ness, she  said  yes."  Mr.  Deane  was  much  be- 
holden to  this  woman.''    Hutchinson. 


against  mj  grandfather,  and  Mr.  Burroughs, 
which  I  did  to  save  my  life  and  to  have  my 
liberty ;  but  tbe  Lord,  charging  it  to  my  con- 
science, made  me  in  so  much  horror,  that  I 
could  not  contain  myself  before  I  had  denied 
mj  oonftssion,  which  I  did  though  1  saw  no- 
thing but  death  before  me,  chusing  rather 
death  with  a  auiet  conscience,  than  to  live  in 
such  horror,  which  I  could  not  suffer.  Where, 
upon  my  denying  my  confession,  I  was  com- 
mitted to  close  prison,  where  I  bare  enjoyed 
more  felicity  in  spirit,  a  thousand  times,  than 
I  did  before  in  my  enlargement. 
**  And  now,  may  it  please  your  honours,  your 
declarant,  having,  in  part  given  your  honours 
a  description  of  my  condition,  do  leave  it  to 
your  honours  pious  and  judicious  discretions, 
to  take  pity  and  compassion  on  my  young 
and  tender  years,  to  act  and  do  with  me,  as 
the  Lord  above  and  your  honours  shall  see 
good,  having  no  friend,  but  the  Lord,  to  plead 
my  cause  fur  me  ;  not  being  guilty  in  the 
least  measure  of  the  crime  of  witchcraft,  nor 
any  other  sin  that  deserves  death  from  man  ; 
and  your  poor  and  humble  declarant  shall 
for  ever  pray,  as  she  is  bound  in  duty,  for 
your  honours  happiness  in  this  life  :and  eter- 
nal felicity  in  the  world  to  come.  So  prays 
your  honours  declarant.  • 

Mahgaret  Jacobs." 

''  The  Recantation  of  several  persons  in  Ando- 
ver  will  shew  in  what  manner  they  were 
brought  to  their  confessions  : 

<f  We  whose  names  are  under- written,  inhabi- 
tants of  Andover  ;  wlien  as  that  horrible  and 
tremendous  judgment   lieginning  at  Salem 
village  in   the  year  1692,  by  some  called 
Witchcraft,  first  breaking  forth.at  Mr.  Par-    » 
ris*s   house,   several  young   persons,  being 
seemingly  afflicted,  did  accuse  several  per- 
sons for  afflicting  them,  and  many  there  be- 
lieving it  so  to  be,  we  beine  informed  Chat,  if 
a  person  was  sick,  the  afflicted  person  could 
tell  what  or  who  was  tbe  cause  of  that  sick- 
ness :  Joseph  Ballard,  of  Andover,  his  wifii 
being  sick  at  the  same  time,  be  either  from 
himself  or  by  the  advice  of  others,  fetched 
two  of  the  persons,  called  tbe  afflicted  per- 
sons, from  Salem  viUage  to  Andover,  which 
was  the  beginning  of  that  dreadful  calamity 
that  befel  us  in  Andover,  believing  the  said  . 
accusations  to  be  true,  sent   for  the  said 
persons  to   come  together  to  the  meeting  ^ 
nouse  in  Andover,  the  afflicted  persons  being 
there.    After  Mr.   Barnard    bad    been   at 
prayer,  we  were  blindfolded,  and  our  hands 
were  laid  upon  the  afflicted  persons^  they 
being  in  their  fits  and  fidlinginto  their  fits  at 
our  coming  into  their  presence,  as  th^  said ; 
and  some  led  us  and  laid  our  hanos  upon 
them,  and  then   they  said   they  were  well» 
and  that  we  were  guilty  of  afflicting  them  : 
whereupon,  we  were  all  seized,  as  pnsonars» 
by  a  warrant  from  the  justice  of  the  peace 
and  forthwith  carriecj  to  Salem*    And,  by 
reason  of  that  stidden  surprlsal,  we  knowinf 
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ourselves  altogether  innoceot  of  tliat  crime; 
we  were  all  exceedingly  astonished  and 
amazed,  and  consternated  and  affrighted 
even  out  of  our  reason  ;  and  our  nearest  and 
dearest  relatione,  seeing  lis  in  that  dreadful 
condition,  and  knowing  our  great  danger, 
apprehended  there  was  no  other  way  to  save 
our  lives,  as  the  case  was  then  circum- 
stanced, but  by  our  confessing  ourselves  to 
l>e  such  and  such  persons  as  the  afflicted  re« 
presented  us  to  be,  they,  out  of  tenderness 
^■d  pity,  persuaded  us  to  confess  what  we 
did  confess.  And  indeed  that  confession, 
that  it  is  said  we  made,  was  no  other  than 
what  was  suggested  to  us  by  some  gentlemen, 
they  telling  us  that  we  were  witches,  and  they 
knew  it,  and  we  knew  it,  which  made  us  to 
think  that  it  was  so ;  and  our  understand- 
ings, our  reason,  our  faculties,  almost  gone, 
we  were  not  capable  of  judging  of  our  cod- 
dition  ;  as  also  the  hard  measures  they  used 
with  us  rendered  us  incapable  of  making  our 
defence,  but  said  any  thing  and  every  thing 
which  they  desired,  and  mo&t  of  what  we 
said  was  but,  in  effect,  a  consenting  to  what 
they  said.  Some  time  after,  when  we  were 
better  composed,  they  telling  us  what  we 
bad  confessed,  we  did  profess  that  we  were 
innocent  and  ignorant  of  such  things ;  and 
we  hearing  that  Samuel'  Ward  well  had  re- 
nounced his  confession,  and  quickly  after 
condemned  and  executed,  some  of  us  were- 
told  we  were  goini^  after  Wardwell. 

^  Mary  Ossood,  Deliverance  Dane,  Sarah 
WiUbn,  Mary  Tiler,  Abigail  Barker,  Hannah 
Tiler.'' 

'*  The  testimonial  to  these  persons  characters 
by  the  principal  inhabitants  of  Andover  will 
outweigh  the  credulity  of  the  justices  who 
committed  them  or  of  the  grand  jury  which 
Ibnnd  bills  against  them. 

^  To  the  honoured  Court  of  Aasixe  held  at 
Salem,  The  humble  Address  of  several 
of  the  Inhabitants  of  Andover. 

'^  May  it  please  this  honoured  court, 
**  We  being  very  sensible  of  the  great  sufler- 
ings  our  neighbours  have  been  long  under 
in  prison,  and  charitably  judging  that  many 
of  them  are  clear  of  that  great  transgression 
which  hath  been  laid  to  their  charge,  have 
thoo^ht  it  our  duty  to  endeavour  tneir  vin- 
dication so  far  as  our  testimony  for  them 
will  avaiL  The  persons  in  whose  behalf  we 
are  desired  and  concerned  to  speak  some- 
thing at  present  are  Mrs.  Mary  Osgood, 
Eunice  Frye,  Deliverance  Dane,  Sarah  Wil- 
ton and  Abigail  Barker,  who  are  women  of 
whom  we  can  truly  five  this  character  and 
commendation,  that  the?  have  not  only  lived 
among  us  so  inoffensively  as  not  to  give  the 
least  occasion  to  any  that  know  them  to  sus- 
pect them  of  witchcraft^  but  by  their  sober 
godly  and  exemplary  conversation  have  ob- 
tained a  good  report  in  the  place,  where 
Chey  hare  been  weU  esteemed  and  approved 
in  the  ckoreh  of  which  tbty  art  menben. 


**  We  were  surprized  to  hear  that  persbns  of 
known  integrity  and  piety  were  accused  of 
BO  horrid  a  crime,  not  considering,  then,  that 
the  most  innocent  were  liable  to  be  so  misre- 
presented and  abused.     When  these  women 
were  accused  by  some  afflicted  persons  of 
the  neighbourhood,  their  relations  and  others, 
though  they  had  so  good  grounds  of  charity 
that  they  should  not  have  thought  any  evil  of 
them  yet,  through  a  misrepresentation  of  the 
truth  of  that  evidence  that  was  so  much  cre- 
dited   and  improved   against  people,  took 
great  pains  to  persuade  them  to  own  what 
tiiey  were,  by  the  afflicted,  charged  with, 
and,  indeed,  did  unreasonably  urge  them  to 
confess  themselves  guilty,  as  some  of  us  who 
were  then  present  can  testify.     But  these 
good  women  did  very  much  assert  their  in- 
nocency,  yet  some  of  them  said  they  were 
not  without  fear  lest  Satan  had  some  way 
ensnared  them,  because  there  was  that  evi- 
dence against  them  which  then  was  by  many 
thought  to  be  a  certain  indication  and  disco- 
very of  witchcraft,   yet   they  seriously  pro- 
fessed they  knew  nothing  by  themselves   of 
that  nature.     Nevertheless,  by  tlie  unwea- 
ried solicitations  of  those  that  privateW  dis- 
coursed them  both  at.  home  and  at  Salem, 
they  were  at  length  persuaded  publicly  to 
own   what  they  were  charged  with,  and  so 
submit  to  that  guilt  i«hich  we  still  hope  and 
believe  they  are  'clear  of.    And,  it  is  pro- 
bable, the  fear  of  what  the  event  miebt  be 
and  (he  encouragement  that,   it  is  said,  was 
suggested  to  them,  that  confessing  was  the 
only  way  to  obtain    favour,  might  be   too 
powerful  a  temptation  for  timorous  women 
to  withstand,  in  the  hurry  and  distraction 
that  we  have  heard  tliey  were  then  in.     Had 
what  they  said  against  themselves  proceeded 
from  conviction  of  the  fact,  we  should  have 
had  nothing  to  have  said  for  them,   but  we 
are  induced  to  think  that  it  did  not,  because- 
they  did  soon  privately  retract  what  thej 
had  said,  as  we  are  informed,  and,  while  thej 
were  in  prison,  they  declared  to  such  as  thej 
had  confidence  to  speak  freely  and  plainlj 
to,  that  they  were  not  guilty  of  what  they 
had  owned,  and  that  what  they  had  said 
against  themselves  was  the  greatest  grief  and 
burden  they  laboured   under :  now,  thouth 
we  cannot  but  judge  it  a  thing  very  sinful  tor 
innocent  persons  to  own  a  crime  they  are 
not  guilty  of,  yet,  considering  the  well  or- 
dered conversation  of  those  women  while 
they  lived  among  us,  and  what  they  now 
seriously  and  constantly  affirm  in  a  more 
composed  frame,  we  cannot  but  in  charity- 
judge  tliem    innocent  of  the  great  trans- 
gression that  hath  been  imput^   to  them. 
As  for  the  rest  of  our  neighbours,  who  «re 
under  the  like  circumstances  with  these  that 
have  been  named,  we  can  truly  say  of  them 
that,  while  they  lived  amone  us,  we  have  had 
no  cause  to  ju<]ge  them  such  persons  as,  of 
Ute,  they  haye  been  represented  and  re* 
ported  to  be,  nor  do  we  know  that  any  af 
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their  neij^bours  (tad 
wispQct  them  of  that 
changed  with. 

Dudley  Bradstreet 

Francis  Dane,  leo. 

Thomas  Barnard 

Tho.  Chandler,  sen. 

John  Barker 

Henrj  Ingolts,  sen. 

Wm.  Chandlrfyscn. 

Samuel  Martin 

Stephen  Parker 

Samuel  Ingolls 

Ephraim  Stevens 

Daniel  Poore 

John  Ingolls 

Ileniy  lugotls^jun. 

John  Frie,  s^n. 

James  Frie 

John  Aslebee 
'  Saorael  Holt 

Joha  Abbot,  sen. 

Samuel  Blanchard 

Wm.  Ballard 

Thomas  Hooper 

John  Hooper 

Wm.  Abbot 

James  RnsscU 

Oliver  Holt 

John  Presson 


any  just  grounds  to 
ef  11  Chat  they  are  now 

Francis  Dane,  jun. 
George  Abbot 
Wm.  Chandler,  jon. 
John  Chandler 
Joseph  Robinson 
Thomas  Johnson 
Tho.  'Johnson,  jun. 
Andrew  Peters. 
Mary  Peters 
Elizabeth  Rite 
Wm.  Petert 
Saou  Peters 
Walter  Wright 
Hooker  Osgood 
Benja.  Stevens 
Ann  Bradstreet 
Joanna  Dane 
Eliza.  Stevens 
Eliza.  Barnard 
Phebe  Robinson 
Hannah  Chandler 
Hannah  Dane 
Bridget  Chandler 
Mary  Johnson 
Robert  Russel 
Mary  Russel. 


(C 


<*  Among  the  confessing  witches  I  find  Dorothy 
Falkener,  a  child  of  ten  years,  Abigail  Fal- 
kener  of  eight,  and  Sarah  Carrier  between 
•even  and  eight. 

i|  Sarah  Carrier's  Confession,  Aug.  11th,  1696. 

^  It  was  asked  Sarah  Carrier  by  the  magistrates 

or  justices  John  Hawthonie  esq.  and  others : 

How  long  hast  ihou  been  a  witch  P    A,  Ever 

since  I  was  six  years  old. — Q.  How  old  are 

you  now  ?    A,  Near  eight  years  old,  brother 

nichard  says  I  shall  be  eight  years  old  in 

November  nexc— Q.    Who    made   you    a 

witch  }  A,  Mv  mother,  she  made  me  set  my 

hand  to  a  book« — y.  How  did  you  set  your 

hand  to  \tf   A.  I  touched  it  with  my  fingers 

and  the  book  was  red,  the  paper  of  it  was 

white.    She  said  she  never  had  seen  the 

black  man ;  the  place  where  she  did  it  was 

in  Andrew  Fosters  pasture  and  Elizabeth 

Johnson,  jun.  was  there.     Being  asked  who 

w«^  there  beaidey  she-  answered  her  aunt 

Toothaker  and   her  cousin.    Being  asked 

wben  it  was,  she  said,  when  she  was  baptized. 

«-*^  What  did  they  promise  to  give  you  ? 

A.  A  black  doe.— Q.  Did  the  dog  ever  come 

to  you  }    A.  No.— ^.  But  you  s«id  yoo  saw 

a  cat  once.    What  did  that  say  to  you  ?   A, 

It  said  it  wonld  tear  me  in  pieces  if  I  would 

not  set  iny  hand  to  the  book.    She  said  her 

mother  baptized  her  and  the  devil  or  black 

man  was  oot  there  as  she  saw,  and  her  mother 

laid  when  she  baptized  her.  Thou  art  mine 

ibr  ever  and  ever  and  amen.— (2.  How  did 

yon  affiict  folks  ?   A.  I  pinched  them,  and 

she  said  she  had  no  puppiets,  but  she  went  to 


u 
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them  that  she  afflicted.  Being  asked  whe- 
ther she  uent  in  her  body  or  her  spine,  she 
said  in  her  spirit.  She  said  her  mother  car- 
ried her  thither  to  afflict.— (2*  How  did  your 
mother  carry  yon  when  she  was  in  prison  f 
A.  She  came  like  a  black  cat. — Q,  How  did 
you  know  that  it  was  your  mother  ?  A,  The 
cat  told  me  so  that  she  was  my  mother.  She 
said  she  afflicted  Phelp's  child  last  Saturday, 
and  Elizabeth  Johnson  joined  with  her  to  do 
iL  She  had  a  wooden  spear,  about  as  long 
as  her  finger,  of  Elizabeth  Johnson,  and  she 
had  it  of  the  devil.  She  would  not  own  that 
she  had  ever  been  at  the  witch  meeting  at 
the  village.    This  is  the  substance, 

(Attest.)  SlUOX   WiLLARD.'' 

This  poor  child's  mother  then  lay  under  sen- 
tence of  death,  the  mother  of  the  other  two 
children  was  in  prison,  and  soon  afier  tried 
and  condemned,  but  upon  her  confession  re* 

frieved  and  finally  pardoned, 
meet  with  but  one  person  in  near  an  hundred 
whose  examinations  are  upon  file,  that  was 
dismissed  after  having  been  once  charged, 
for  which  he  might  th&nk  one  of  the  girls 
who  would  not  agree  with  the  rest  of  ihv 
accusation. 

The  Examination  of  Nehemiah  Abbot,  at  a- 
court  at  Salem  village,  by  John  Hawthorne 
and  Jonathan  Corwin  Esqiv.  SSd  April 
169a. 

What  say  you,  are  you  guilty  of  witchcraft,  of 
which  you  are  suspected^  or  not?  No  sir,  I 
sav  before  God,  before  whom  I  stand,  -that 
I  Know  nothing  of  witchcraft.  Who  is  thia 
man?  Ann  Putman  named  him. — Mary 
Walcot  said  she  had  seen  his  shape.  What 
do  you  say  to  this  ^  I  never  did  hurt  them. 
Who  hurt  vou  Ann  Putman  ?  That  man.  - 1 
never  hurt  her.  Ann  Putman  said,  he  is  open 
the  beam.  Just  such  a  discovery  of  the  per* 
son  carried  out,  and  she  Qonfesaed ;  and  if  you 
would  find  merey  of  God,  you  must  confess.^* 
If  I  should  confess  this,  I  must  confess  what  i» 
ialse.  Tell  how  far  have  yon  gone,  who  hnrta 
you  ?  I  do  not  know,  I  am  absolutely  free. 
As  you  say,  God  knows.  If  yon  wiU  con- 
fess the  truth,  we  desire  nothing  else  that  you 
may  not  hide  your  guilt,  if  yoo  are  guilty, 
and  therefore  confess  if  so.  I  speak  before 
God  that  I  am  clear  from  this  accvsatien. 
What,  in  all  respects  ?  Yes  in  all  respects. 
Doth  this  man  hurt  yon  ?  Their  months  were 
stopped.  You  hear  several  accuse  you^ 
though  one  cannot  open  her  mouth.  I  am 
altogether  free.  Charge  him  not  unless  it  be 
he.  This  is  the  man  say  some,  and  some  lay 
he  is  very  like  him.  £[qw  did  you  know  his 
name  ?  He  did  not  tell  me  himself,  but  other 
witches  told  me.  Ann  Putman  said,  it  is 
the  same  man,  and  then  she  was  taken  with 
a  fit.  Mary  WaJcet,  is  this  the  voMn  ?  He 
is  like  him,  I  cannot  say  it  is  he.  Meic? 
Lewis  said  it  is  not  the  man.  They  all 
agreed,  the  .man  had-a  buach  en  his  ey«f « 
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Aan  Patman,  in  a  fitytaid,  be  you  the  maa  ? 
ajr,  do  jou  9ay  you  be  the  man  }  did  you  put 
a  mist  before  my  eyei?  Theo  he  was  9eot 
forth  tiU  several  others  were  examined. 
When  he  was  brought  in  again,  by  reason  of 
much  people  and  many  in  the  windona  so 
that  the  accusers  could  not  have  a  clear  view 
of  him,  be  was  ordered  to  be  abroad  and  the 
accusers  to  go  forth  to  him  and  view  him  in 
the  light,  which  they  did,  and  in  the  presence 
of  the  magistrates  and  many  others  dis- 
coursed quietly  with  him,  one  and  all  acquit- 
ing  him,  but  yet  said  he  was  like  that  man, 
but  he  bad  not  tlie  wen  they  saw  in  his  ap- 
parition. Note,  he  was  a  hilly-faced  man, 
and  stood  shaded  by  reason  of  his  own  hair, 
so  that  for  a  time  be  seemed  to  some  by- 
standers and  observers,  to  be  considerably 
like  the  person  the  afflicted  did  describe. 
*  Mr.  Samuel  Parris,  being  desired  to  take  in 
writing  the  examination  of  Nehemiah  Abbot, 
hath  delivered  it  as  aforesaid,  and  upon  hear- 
ing the  same  did  see  cause  to  dismiss  him. 
John  Hawthorne,  >  A„i«.„t^» 

JONA,  COBWIK,  I 

*<  Wt  see,  from  the  pceceding  examinations 
and  confessions,  the  method  of  proceeding 
preparatory  to  the  trial  of  the  accused  per- 


'<  For  three  or  Tout  months,  the  afflicted  gene- 
rally confined  themselves  to  their  own  neigh- 
bourhood, in  their  accusations.  In  the  ex- 
aaioatioas  there  is, sooMtifMiy  mention  made 
of  strangers,  whose  shapes  or  spectres  were 
nnknown  to  the  afflicted.  The  first  aocvsed, 
in  any  other  ooanty,  wiu  Mrs.  Gary,  wife  of 
Mr.  n  atfaaniel  Gary, «  principal  inhabitant 
of  the  wwn  of  Charkstown.  He,  as  soon  as 
iie  heard  of  it,  carried  his  wife  to  SUem 
Tillage,  sopposiog  afae  would  not  be  known 
to  the  ailioted.  They  happened  to  afrive, 
just  aa  the  jostioes  were  going  into  the  meetp 
XBg  tease^  where  they  Md  their  court,  to 
eaimrine  prisecera.  All  the  prisoners  which 
srare  brought  in,  were  accused,  and  die  girls 
fell  inte  fits  at  uMal ;  but  Mrs.  Gary  caine  in 
•ad  eat  without  any  notice,  except  that  one 
or  two  of  che  afflicted  came  to  her  and  asked 
her  naae.  Afeer  the  exatninatioB,  her  has- 
b^uid  went  to  the  taTem,  mtending  there  to 
disooaase  with  one  of  the  girls,  who  he  heard 
bad  aoottsed  fais  wife.  Jc^,  the  Indian  who 
pnteDdcd  to  be  one  of  the  afflicted,  was  a 
aervaas  in  the  house.  Two  of  the  |irls  were 
toon  braoght  in,  aad  taatead  of  pviag  any 
opportoniff  of  jliaoonrstng  with  tbeas,  they 
ianUed  about  the  feior,  crying  oot  Gary, 
Caiy,  and  m  fsamnt  cane  to  apf^ehendktr; 
the  Indian  jaiatag  with  the  two  girU  in  the 
charge.  No  hail^coakl  be  admitted,  aor  was 
it  to  aay  fnii^posa  id  amke  any  defeace,  and 
dke  was  ordeied  to  the  prison  ia  Boston ; 
bat,  apoa  the  revest  of  her  husband  was 
aamoved  to  Cambridge  gaol,  vidiere  she  was 
Itept  in  inam.  AfUcwaiis  when  the  trials 
00  at  Saiaa,  her  huband  went  there 


to  see  how  they  #eif  managed,  and  he 
tbooght  the  only  chance  bis  wife  had  for  -her 
life,  was  by  an  escape,  which,  by  some  means 
or  other,  he  effected,  and  iUd  with  her  to 
New  York,  where  governor  Fletcher  enter- 
tained them  very  courteously. — Tbey  peti- 
tioned, I  suppose  before,  the  escape*  that 
she  might  be  tried  in  the  county  where 
she  liv^.  If  the  Court  thought  thev  were 
held  to  try  the  fact  in  tlie  county  where  it 
was  committed,  there  seems  to  have  been 
room  for  an  argument,  her  body  being  in 
Middlesex  at  the  same  time  that  her  spectre 
and  the  body  of  the  afflicted  persons  were  ia 
Essex. 

'^  Mrs.  Gary  was  committed  abontthemiddleof 
May.  Towards  the  end  of  the  month,  Capt. 
John  Alden  of  Boston  was  accused,  who  was 
thereupon  sent  down  to  Salem.  lie  had 
been  many  years  commander  of  ci  sloop  in 
the  colony  service,  employed  for  supplying 
the  forts  east  with  provisions  and  stores ; 
and  although,  upon  his  first  appearing,  the 
justices  allowed  that  he  always  had  the  cha- 
racter of  an  honest  man,  yet  one  of  them 
Gidney,  soon  afler,  let  him  know  he  then 
saw  reason  to  think  otherwise  of  him.  Aldeh, 
in  his  account,  says  that  the  accuser  first 
pointed  to  another  man  and  said  nothing, 
but  that  the  man  who  held  her  stooped  down 
to  her  ear  and  then  she  cried  out  Alden,  Al;: 
den.  AH  were  ordered  into  the  street  and 
a  ring  made,  and  then  she  cried  out,  There 
stands  Alden  e  bold  fellow  with  his  hat  on, 
sells  powder  and  shot  to  the  Indians,  lies  with 
the  sqnaws  and  has  papooses,  &c.  He  wa^ 
immediately  taken  into  custody  of  the  roap- 
shal,  and  required  to  deliver  up  his  sword; 
A  fiirther  examination  was  had  in  the  meet- 
ing house,  and  his  hands  were  held  open  by- 
the  officer,  that  he  might  not  pinch  the  af- 
flicted, who  were  struck  down  at  the  sight  of 
him,  and  made  their  usual  cries  ;  all  which, 
the  justices  deemed  sufficient  grounds  for 
committing  him  to  gaol,  where  be  lay  15 
weeks,  ana  then  he  was  prevailed  on  by  bis 
fiiendsto  make  his  escape,  and  to  absent 
himself  until  the  consternation  should  abate 

■  and  the  people  recover  the  use  of  tlieir  reason. 

''  Althouf  n  the  nember  of  prisoners  had  been 
increasing  from  February  until  the  beginning 
of  Joae,  yet  there  bad  been  no  trials.  The 
charter  was  «speoted  from  day  to  d^gr ,  and 
the  new  constitution  of  government  to  take 
place.  Soon  after  it's  arrival,  eommisBiooera 
o(  oyer  and  terminer  were  appointed  far  the 
trial  of  witchcrafts.  By  the  charter,  the  ge- 
neral assemUjrare  to  coostita;e  oonrta  of 
justice,  and  thie  governor  with  the  advice  of 
ooandl  is  to  nominate  and  appoint  iodgeS,^ 
coBimiMioneia  of  oyer  and  tevmmer,  occ.  but 
whetiMf  the  goviemor,  with  advice  of  cooncil 
can  constitute  a  court  of  oyer  and  tenMaer, 
witkont  authority  for  that  parpose  derited  from 
the  general  assembly,  has  been  made  a  ^qaes- 
tioa ;  however,  this,  the  aioet  important  ooart 
to  the  life  of  the  safa^cct  which  ever  was  helH 
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in  tht  pfovinor,  was  constituted  in  no  other 
ftanner.    It  wm  opened  at  Salem,  tbe  first 
week  in  June.    Only  one  of  tbe  aeciised, 
Bri^t  Bishop,  ahas Oliver,  was  then  brought 
to  tnaL    She  bad  been  charged  with  witcb- 
craft  twenty  years  before.    The  accuser,  ap- 
OB  bis  death  bed,  confessed  his  own  guilt  in 
the  accusation ;  but  an  old   woman,  once 
chsiged  with  being  a  witch,  is  never  after- 
wards wfaoUv  free  from  the  accusation,  and 
she  being,  besides,  of  a  fractious  temper,  all 
the  losses  the  neighbours  met  with  in  their 
cattle  and  poultry,  and  accidents  in  overset- 
bng  their  carts,  &c.  were  attributed  to  her 
spite  against  them,  and  now  suffered  to  be 
testified   against  her.    This  evidence,  toge- 
ther with  the  testimony  of  the  afflicted,  and 
of  the  confessors,  what  they  had  heard  from 
the  spectres  and  seen  of  her  spectre,  and  an 
excrescence,    called  a  te^t,  found  upon  her 
body,  were  deemed   by  court  and  jury  ple- 
oarjr  proof,  and  she  was  convicted,  and  on 
tbe  10th  of  June  executed.     The  further 
trials  were  pot  off  to  the  adjournment,  tbe 
50tb  of  June.      The  governor  and  council 
thooght  proper,  in  the  mean  time,  to  take 
the  opinion  of  several  of  the  principal  minis- 
ters upon   the  state  of  things  as  they  then 
stood.    This  was  an  old  charter  practice. 
'^7  gave  their  opinion  as  follows."* 

The  Return  of  several  Ministers,  consulted  by 
his  Excellency  and  the  Hoh.  CouncU  upon 
the  present  Witchcraft  in  Salem  village. 

Baton^  June  15/A,  1692. 

^  1.  The  afflicted  state  of  our  poor  neighbours 
(hu  are  now  aufferinf;  by  molestations  from 
the  invisible  world,  we  apprehend  so  deplo- 
nble,  tiMt  we  think  their  condition  calls  for 
the  utmost  help  of  all  persons  in  their  several 
capacities. 

"  S.  We  cannot  but,  with  all  thankfulness,  ac- 
knowledge t\\e  success  which  the  merciful 
God  has  given  to  the  sedulous  and  assidu- 
ooB  endeavours  of  our  honourable  rulers  to 
dtfeat   the    abominable    witchcrafts  which 

'  have  been  committed  in  tbe  country,  humbly 
pnjing,  that  the  discovery  of  those  myste- 
nous  and  mischievous  wickednesses  may  be 
pcriected.    - 

**  S.  We  judge  that  in  the  prosecution  of  these 
Md  all  such  witchcrafts,  there  is  need  lof  a 

"  ▼wy  critical  and  exquisite  caution,  lest  by 
too  much  credulity  for  things  received  only 

>    Qpon  the  devil's  authority,  there  be  a  door 

■  eJMied  for  a  long  train  of  miserable  conse- 
<IQeaoes,  and  Satan  get  hn  advantage  over 
^;  for  we  should  not  be  ignorant  of  his  de- 
vices. 

**  4.  As,  in  complaints  upon  witijhcrafts,  there 

*I  fancy  this  must  be  what  Douglas  hnd 
^id  something  of  and  calls  by  mistake  "  the 
•ddw»88  of  many  of  the  very  popular  but  very 
*e«k  minisiers  or  clergy  to  sirW.  P.  a  very  weak 
P>»ernor,  with  thanks  fer  what  was  already 
^o>M,  and  exhorting  him  to  proceed."    Hutch. 

▼OU  Tl. 
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HMay  be  matters  of  enquiry  which  do  not 
amount  unto  matters  of  presumption,  and 
there  may  be  matters  of  presumption  which 
yet  may  not  be  matters  of  conviction,  so  it  is 
necessary,  that  ail  proceedings,  thereabout, 
he  managed  with  an  exceeding  tenderness 
towards  those  that  may  be  complained  of, 
especially  if  they'have  been  persons  formerly 
of  an  unblemished  reputation. 
5.  ^Vhen  the  firsl  enouiry  is  made  into  the. 
circumstances  of  sucn  as  may  lie  uinlcr  the 
jnst  suspicion  of  witchcrafts,  we  could  wish 
that  there  may  be  admitted  as  little  as  pos« 
sible  of  such  noise,  compnny  and  openness, 
as  may  too  hastily  expose  them  that  are  ex- 
amined, fuid  that  there  may  be  nothing  used 
as  a  test  for  the6ial-of  the  susfiected,  the  law- 
fulness whereof  may  be  doubted  by  the  peo- 
ple of  God  ;  but  that  the  directions  given  bj 
such  judicious  writers,  as  Perkins  and  Ber- 
nard, may  bo  observed. 

"  6.  PresuttiptioQs  whereupon  persons  may  be 
committed,  and,  much  more,  convictions 
whereupon  persons  may  be  condemned,  as 
guilty  of  witchcrafts,  oueht  certainly  to  be 
more  considerable  than  barely  the  accused 
person's  being  represented  by  a  spectre  unto- 
the  afflicted ;  inasmuch  ns  it  13  an  undoubted 
and  a  notorious  thing,  that  a  daemon  may,  by 
God*s  permission,  appear,  even  to  ill  pur- 
poses, m  the  shape  of  an  innocent,  yea  ahd  a 
virtuous  man.  Nor  can  we  esteem  altera- 
tions made  in  the  sufferers,  by  a  look  or 
toiich  of  the  accused,  to  be  an  infallible  evi- 

.  dcnce  of  guilt,  but  frequently  liable  to  bd 
abused  by  the  devils  leger-demain. 

"  7.  We  know  not  wl»ether  some  remarkable 
affronts  given  the  devils,  by  our  disbelieving 
those  t'^tiraoaies  whose  whole  force  and 
strength  is  from  them  alone,  may  not  put  a 
period  unto  the  progress  of  the  dreadful  ca- 
lamity begun  upon  us,  in  the  accusation  of 
so  many  persons,  wliereof  some,  wehope, 
are  yet  clear  from  ibe  great  transgression 
laid  to  their  charge. 

"  8.  Nevenbeless,  we  cannot  but  humbly  re- 
commend, unto  the  eovernraent,  the  speedy 
and  vigorous  prosecutions,  of  such  as  have 
rendered  themselves  obnoxious,  according  to 
the  directions  given  in  the  laws  of  God  and 
the  wholesome  siatutes  of  the  Knc^li&h  nation 
for  the  detection  of  witchcrafts". 

'*  The  judgrs  seem  to  have  paid  more  regard  to 
the  last  article  of  this  Return,  than  to  several 
which  precede  it ;  for  the  prosecutions  were 
carried  onwithull  possible  vigour  and  without 
that  exquisite  caution  which  is  proposed. 

"  At  the  first  trial,  there  was  no  colony  or  pro- 
vincial law  against  witchcraft  in  foi'ce. '  The 
statute  of  James  the  first  must  therefore  have 
been  considered  as  in  force  in  the  province, 
witchcraft  not  being  an  offence  at  common 
law.  Before  the  adjournment,  the  old  co- 
lony law,  wf^ich  makes  witchcraft  a  capital 
offence,  was  revived,  with  the  other  local 
laws,  as  they  were  called,  and  made  a  law  of 
the  province, 
2X 
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^  At  the  adjournnifnt,  June  30,  fivie  wumen 
were  brought  upon  'trial,  Sarah  Good,  Rebe- 
bek^h  Nurse,  Susannah  Martin,  Elisabeth 
How,  and  Sarah  Wilder. 

^  There  was  no  difficultj  with  any  bat  Nurse. 
She  was  a  member  of  the  church  and  of  a 
good   character,  and,  as  to  her,  the  jury 

V  brought  iii  their  verdict  not  guilty;  upon 
which  the  accusers  made  a  greaC  clamour, 
and  the  court  expressed  their  dissatisfaction 
with  the-  verdict,  which  caused  some  of  the 
}ury  to  desire  to  go  out  again;  and  then 
they  brought  her  in  guilty.  This  was  a 
hard  case,  and  can  scarcely  be  said  to  be  the 
execution  of  law  and  justice  in  merc^*.  In 
a  capital  case,  the  court  often  refuses  d  ver- 
dict of,  guilty,  but,  rarely,  if  ever,  sends  a 
jury  out  again,  upon  one  of,  not  guilty.  It 
does  not  indeed  appear,  that  in  this  case  the 
j.ury  was  ordered  out  again ;  but  the  dissa- 
tibiaction  expressed  by  the  court  seems  to 
-have  been  in  such  a  manner  as  to  have  the 
same  effect.  The  certificate  given  by  the 
foreman  of  the  jury,  to  satisfy  the  relations 
of  tJ)e  woman,  shews  how  the  fact  was. 

Juljf  4th,  1693. 

**  I  Thomas  Fisk,  the  subscriber  hereof,  being 
one  of  them  that  were  of  the  jury  last  week 
At  Salem  court,  upon  the  trial  of  Rebekah 
Nurse,  &c.  being  desired,  by  sotne  of  the 
relations,  to  give  a  reason  why  the  jury 
brought  her  in  guilty,  after  the  verdict  not 
guilty ;  I  do  hereby  give  my  reasons  to  be  as 
follows, 

" '  When  the  verdict  not  guilty  was  given,  the 
honoured  court  was  pleased  to  object 
against  it,  saying  to  them,  that  they  think 
they  let  slip  the  words  which  the  prisoner  at 
the  bar  spake  against  herself,  which  \vcre 
spoken  in  reply  to  Goodwife  Hobbs  and  her 
daut^hter,  who  had  been  faulty  in  setting 
their  hands  to  the  devifs  book,  as  thej  had 
confessed  formerly  ;  the  words  were  *  What! 
do  these  persons  give  in  evidence  against  me 
now?  they  used  to  come  among  us.'  After 
t'ke  honoured  court  had  manifested  their  dis- 
satisfaction of  the  verdict,  several  of  the 
jury  declared  themselves  desirous  to  go  out 
again,  and  thereupon  the  honoured  court 
gave  leave ;  but  when  we  came  to  consider 
the  case,  I  could  not  tell  how  to  take  her 
words  as  an  evidence  against  her,  till  she  bad 
any  further  opportunity  to  put  her  sense  upon 
them,  if  she  would  take  it ;  and  then  going 
into  court,  I  mentioned  tlie  words  aforesaid, 
which  by  one  of  the  court  were  affirmed  to 
have  been  spoken  by  her,  she  being  then  at 
the  bar,  but  made  no  reuly  nor  interpretation 
of  them;  whereupon,  tWse  words  were  to 
me  a  principal  evidence  against  her. 

*  Thomas  Fisk.' 

*  A  part  of  the  oath  the  kins  takes' at  his 
corouatioD,  ^*  which  judges  should  have  writ- 
ten ott  their  hearti/'    F<>st«i'*i  Crown  Law. 


^  Nurse,  being  informed  of  the  use  which  had 
been  made  of  her  words,  gave  in  a  declara- 
tion to  the  court,  that  **  when  she  said 
Hobbs  and  her  daughter  were  of  her  com- 
pany, she  meant  no^more  than  that  they 
were  prisoners  as  well  as  herself;  and  that, 
being  bard  of  bearing,  she  did  not  know 
what  the  foreman  of  the  jury  said ;"  but  her 
declaration  had  no  effect. 

^  Mr.  Noyes,  the  minister  of  Salera,  a  zealoos 
prosecutor,  esscommunicatcd  the  poor  old 
woman  and  delivered  her  to  Satanj  to  whom 
he  supposed  she  had  formally  itiven  herself 
up  many  years  before ;  but  her  life  and  con- 
versation had  been  such,  thai  the  remero* 
brance  thereof,  in  a  short  time  after,  wiped 
off  all  the  reproach  occasioned  by  the  civit 
or  ecclesiastical  sentence  against  her. 

<<  It  is  said,  that  At  the  trial  of  Sarah  Good, 
one  of  the  afflicted  persons  fell  into  a  fit,  and 
after  recovery,  cried  out,  *  that  the  prisoner 
had  stabbed  her  and  broke  her  knife  in  doing 
it ;'  and  a  piece  of  the  knife  was  found  upon 
the  afflicted  person ;  but  a  young  man  de- 
clared that  the  day  before,  he  broke  that 
very  knife  and  threw  away  the  piece,  this 
afflicted  person  being  then  present.  The 
court  took  so  much  notice  as  to  bid  her  tell, 
no  more  lies,  but  went  on  to- improve  her  as  a' 
witness  against  other  prisoners*.  Some- 
thing happened,  not  unlike  to  this,  in  a. trial 
before  sir  Matthew  Hale.  The  afflicted 
children,  in  their  fits  would  shriek  out  upon 
the  least  touch  from  Rose  Cullender,  one  of 
the  witches,  but  remained  quite  insensible 
when  any  body  else  touched  them.  Lett 
there  should  be  any  fraud,  lord  Cornwallis, 
sir  Edmund  Bacon,  Serjeant  Keeling  and 
other  gentlemen  attended  one  of  the  girls, 
whilst  she  was  in  her  fits,  at  another  part  of 
the  hall,  and  one  of  the  witches  was  brought, 
and  an  apron  was  put  before  the  girfs  eyes; 
but  instead  of  the  witchV  hand,  another 
person's  hand  was  taken  to  touch  the  eirly 
who  thereupon  shrieked  out  as  she  used  to 
do.  The  gentlemen  returned  and  declared 
to  the  court  they  believed  the  whole  was  an 
imposture.  Notwithstanding  this,  the  witch 
was  found  guilty,  and  thejiKigeand  all  the 
court  were  fully  satisfied  with  the  verdict^ 
and  awarded  sentence  accordingly. 

"  Susannah  Martin  had  been  suspected  ever 
since  1669,  sofehat  many  witch  stories  were 
reported  of  her  and  given  m  evidence  asaiast 
her.  One  of  these  women,  being  told  at 
her  execution  by  the  minister  Mr.  Noyes, 
that  he  knew'she  was  a  witch,  and  therefore 
advised  her  to  d»nfes8,.  she  replied,  that  be 
lied,  and  that  she  was  no  more  a  witch  tbao 

•  "  This  story  is  related  by  Calef,  who,  by  Ws 
narrative,  gave* great  offence,  haying  censured 
the  proceedings,  at  a  time  when  in  general  the 
country  did  not  see  the  error  they  had  been  in; 
but  in  his  account  of  facta  which  can  be  evi- 
denced by  records,  and  other  original  wntin», 
he  appe4n  (g  have  bet Q  a  fair  rdator,"  uu^a* 
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lie  was  a  wnard ;  and  if  he  took  awaj  her 
life  God  would  give  him  bloud  to  drink*. 

^  Ac  the  trial  of  another  of  theiOi  it  is  said, 
that,  one  of  the  afflicted  cried  out  in  court 
npoa  Mr.  Wiilard,  a  minister  of  Boston,  and 
that  she  was  immediately  sent  out  of  eourt; 
aod  it  was  given  out  that  she  was  mistaken 
io  the  person. t  There  was  one  VVillard  then 
ID  prison  for  witchcraft, 

'  At  the  next  adjoamment,  Aug.  5th,  George 
BarrougliSy  John  Procter  and  filixabeth  his 
wife,  John  Wiilard,  George  Jacobs  and 
Maftha  Carrier  were  all  brought  upon  trial 
and  condemned,  and  all  executed  iipon 
the  19tb  of  August,  except  Elixabeth  Procter, 
who  escaped  by  pleading  her  belly. 

*  Burrougm  had  been  a  preacher,t  several 
yean  before  this,  at  Salem  village,  where 
there  bad  been  some  misunderstand  mi;  be- 
tween him  and  tlie  people.  Afterwards  he 
became  a  preacher  at  Wells  in  the  province 
of  Main.  We  will  be  a  little  more  particu- 
lar in  our  account  of  his  trial. ||  The  in- 
dictment was  as  follows : 

"  Anno  lilegis  et  Reginae,  &c.  quarto. 

**Eue*  If.  The  Jorors  for  our  sovereign 
lord  and  lady  the  kitag  and  queen,  present, 

'  *  '*Calef. — ^They  have  a  tradition  among  the 
people  of  Salem  that  a  peculiar  circumstance 
attended  the  d«ath  of  this  gentleman,  he  hav- 
ing been  choaked  with  blood,  which  makes 
Hunk  suppose  her,  if  not  a  witch,  a  Py  thonissa, 
at  least,  in  this  instance."    Hutchinson. 

t  Calef. 

X  **  The  tonfessing  witches  were  examin- 
ed concerning  him. — *  Richard  Carrier  af- 
firmed to  the  jury  that  he  saw  Mr.  George 
Borroughs  at  the  witch  meeting  at  tlie  village, 
aad  saw  him  administer  the  sacrament.  Mary 
Lscey,  sen.  and  her  daughter  Mary  affirm- 
ed that  Mr.  George  Burroughs  was  ac  the 
witch  meetings  and  witch  sacraments,  and 
that  she  knows  Mr.  Burroughs  to  be  of  the 
company  of  witches.  Aug.  3, 1693."'  Hutcbiu- 
soo. 

H  "  Among  the  soflfererd  discovered  in  Eng- 
land by  Matthew  Hopkins  in  1645,  there  was 
one  Mr.  Lewis,  whom  Mr.  Baxter  calls  an 
old  reading  parson,  and  says  that  he  confessed 
he  had  two  imps,  and  that  he  sent  one  to  sink 
a  ship  wbich  be  saw  on  the  coast,  and  that 
afterwards  he  saw  the  ship  sink.  Dr.  Hutchin- 
son, ia  his  nbeervations  upon  the  Sufiblk 
witches,  says,  Mr.  Lewis  was  an  ancient  clergy- 
Ban,  near  fourscore,  who  read  queen  Eliza- 
beth's homilies  instead  of  sermons,  but  being 
what  was  then  called  a  malignant  parson,  he 
was  more  easily  convicted ;  that  upon  his  trial 
he  asserted  his  innoc^cy,  and  at  his  execution 
read  the  service  for  burial  himself;  that  the 
eoafipssioB  Mr.  Baiter  mentions  was  from  the 
cfidence  of  persons  aC  his  trial,  and  as  Hop- 
kifls  had  swam  him  several  times  till  he  was 
■car  drowning,  socb  confession,  or  any  other, 
vuagtattterofgireaiwoiidtr/'  Hutohinson. 


that  George  Burroughs,  late  of  Falmonth  m^ 
the  province  of  Massachusets-bay,  clerk,  the 
9th  day  of  May,  in  the  4th  year  of  the  rergn 
of  our  sovereign  lord  and  lady  William  and 
Mary,  by  the  grace  of  God  of  England, 
Scotland,  France  and  .Ireland,  king  and 
queen,  defenders  of  tlie  faith,  &c.  and  divers 
other  days  and  times,  as  well  before  as  after, 
certain  detestable  arts  called  witchcrafts  and 
sorceries,  wickedly  and  feloniously  bath  used, 
practised  and  exercised,  at  and  within  the 
town  of  Salem,  in  the  county  of  Essex  afore- 
said, in  upon  and  against  one  Mary  Waicot 
of  Salem  village,  in  the  county  of  Essex^ 
single  woman ;  by  which  said  wicked  arts, 
the  said  Mary  Waicot,  the  9th  day  of  May, 
in  the  4th  year  above  said,  and  divers  other 
days  and  times,  as  well  before  as  after,  was 
and  is  tortured,  afflicted,  pined,  consumed, 
wasted  and  tormented,  against  the  peace  of 
our  sovereign  lord  and  lady  the  king  and 
queen,  and  against  the  form  of  the  statute 
in  that  case  made  and  provided.     Endorsed 

'  Brlla  vera.''  Three  other  bills  were  found 
against  him  for  witchcrafts  upon  other  per« 
sons,  to  all  which  he  pleaded  Not  Guiltyi 
and  pot  himself  upon  trial,  &c. 

*'  The  afflicted  persons,  and  the  confessing 
witches  were  first  examined;  for  afthough, 
by  the  advice  of  the  elders,  their  evidence 
was  not  conclusive,  yet  some  presump- 
tion arose  from  it,  and  with  other  cir- 
cumstances to  corroborate  it,  the  proof  might 
be  suflicient  to  convict.  One  circumstance 
WAS,  that,  being  a  little  man,  he  had  per- 
formed feats  beyond  tbe  strength  of  a  giant, 
viz.  had  held  out  a  gun  of  7  feet  barrel  with 
one  hand,  and  bad  carried  a  Barrel  full  of 
cyder  from  a  canoe  to  the  shore.  Upon  his 
urging,  that  an  Indian,  who  wtis  present, 
held  out  the  gun  also,  and  the  witnesses  not 
remembering  that  any  Indian  was  there,  ft 
was  said  the  Indian  must  have  been  the 
black  man  or  the  devil,  who  the  witnesses 
swore  looks  like  an  Indian.  Other  evidence 
was  given  of  his  harsh  treatment  of  his 
wives,  having  been  twice  married,  and  of  his 
pretending  to  them  that  he  knew  what  had 
been  said  to  them  in  his  absence,  and .  his 
pe/suading  them  to  give  it  under  their  hands 
m  writing,  and  to  swear  to  it,  that  they  would 
notrevesd  his  secrets;  and  it  was  further  said 
they  had  privately  complained  to  the  neigh- 
bours that  their  house  was  haunted  with 
spirits :  And  a  brother  of  one  of  his  wives 
swore,  tliat  going  out  after  strawberries,  upon 
their  return,  he  went  into  tbe  bushes  on 
foot,  and  though  they  rode  a  quick  pace, 
yet  when  they  came  near  home,  to  their 
astonishment,  they  found  bim  with  them, 
and  that  he  fell  to  chiding  his  wife  for  talk- 
ing to  her  -brother  about  him,  and  said  ne 
knew  their  thoughts,  which,  the  brother  said 
was  more  than  the  devil  knew;  to  which 
Burroughs  replied,  that  his  God  told  bin). 
Against  this  evidence  he  urged*,  that  a  man 
was  with  bimi  to  shew  that  another  woikei 
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»s  fast  BS  he  did ;  and  this  was  immediaCelj 
determined  to  be  the  black  ro«n  also.  And, 
UfOD  the  MhoJe,  he  was  confounded  and  used 
many  cwistings  aud  turnings,  which  I  think 
vie  cannot  wonder  at.  At  his  execution,  he 
concluded  his  dying  prayer  with  the  Lord's 
prayer;  probably  to  convince  some  of  the 
spectators  Of  his  iniiocenbe,  for  it  was  the 
received  opinion,  that  a  true  witch  could  nut 
say  the  Lord's  prayer  without  blundering,* 
and  in  many  of  the  eKaminations  it  was 
used  as  a  test,  and  severaJ  of  the  old  women 
not  saying  it  right,  tliis  was  improved  against 
theni.'  ^  ^ 

**  Sept.  the  9th,  Martha  Cory,*  Mary  Esty,* 
Alice  Parker,*  Ann  Pudeaier,*  porcaslluar, 
and  Mary  Bradbury  were  tried,  and  Septem- 
ber 17  th,  Margaret  Scott,*  Wilmot  Read,*  Sa- 
muel Ward  well*  Mary  Parker,*  Abigail 
Falkner,  Rebecca  Eames,  Mary  Lacey,  Ann 
Foster  and  Abigail  Hobbs,  anid  all  received 
sentence  of  death. , Those  marked*  were  exe- 
cuted the  32d  following. 

**  Mary  Esty,  who  was  sister  to  Nurse,  gave  in 
to  the  court  a  petition  ;  in  which  she  says, 
slie  does  not  ask  her  own  life,  although  she 
is  coubcious  of  her  innocence,  but  prayi  ihem 
before  they  condc.ritn  any  more,  to  examine 
the  confessing  witches  more  strictly ;  for  she 
is  sure  they  have  belied  themseives  and 
others,  which  will  appear  in  the  world  to 
which  she  is  going,  if  it  should  not  in  this 
world. 

^^  Those  who  were  condemned  and  not  execu- 
ted, I  suppose  all  confessed  their  guilt.  I 
have  seen  the  confessions  of  several  of  them. 
Wardwell  also  confessed,  but  he  recanted  and 
suffered.  His  own  wife,  as  well  as  his  daugh- 
ter,! accused  him  and  saved  themselves. 
There  are  many  instances  among  the  exami- 
nations, of  children  accusing  their  parents, 
and  some  of  parents  accusing  their  children. 
This  is  ihe^only  instance  of  a  wife  or  husband, 
Bccusiug  one  the  other,  and  surely  this  in- 
stance ought  not  to  have  been  suffered.  I 
shudder  while  I  am  relating  it.  Besides  this 
irregularity,  there  were  others  in  the  course 
of  these  trials.  ^The  facts  laid  in  the  indict- 
ments were,  witchcrafts  upou  particular  per- 
sons, there  was  no  evidence  of  these  facts, 
but  what  was  called  spectral  evidence,  which, 
in  the  opinion  of  the  ministers,  was  insufE- 
cient;  some  of  tlie  other  evidence  v^'as  of 
facts  ten  or  twenty  years  before,  which  had 
no  relation  to  those  with  which  they  were 
4charged ;  and  some  of  them  do  relation  io  the 

•  «  She  was  bid  to  say  the  Lord's  prayer. 
Wlien  she  came  to  *  foigiVe  us  our  trespasses  as 
we  forgive  them  that  trespass  against  us,*  she 
•aid,  so  do  L    No  other  mistake,  in  saying  the 

grayer,  remarkable."    A  womau^s  examination, 
ept.  31, 1609.    Hutchinton. 
t  **  The  daughter  upon  a  second  enquiry  de- 
nied that  she  knew  her  fiuher  and  mother  to 
be  vritches  ;  the  wife  iir«8  4iot  asked  %  Mcond 
iijQ€."   Hiitchioios, 
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crime  of  witchcraft.  Evidence  is  not  admit- 
ted, even  against  the  general  character  of 
persons  upon  trial,  unless  to  encounter  other 
evidence  brought  in  favour  of  it;  much  less 
ought  tlieir  whole  lives  to  be  arraigned^ 
without  giving  time  sufficient  for  defeuce.* 

''  Giles  Cory  was  the  only  person,  besidestbose 
already  named,  who  suffered.  He,  seeing 
the  fate  of  all  who  had  put  themselves  upon 
trial,  refused  to  plead;  but  the  judges^  wh» 
.  had  not  been  careful  enough  ia  observing  the 
law  in  favour  of  the  prisoaei-s,  detenuiued  to 
do  it  against  tins  anliappy  man,  and  be  had 
judgment  of  peintfort  et  dure  for  standing 
mute,  and  was  pressed  to  death ;  the  only 
instance  which  ever  was,  ekber  before  this 
time  or  since,  inNew-Eui^lan^.  lu  all  sgea 
of  the  world,  superstitio\is  credulfty  has  pro- 
duced greater  cruelty,  than  is  practised 
among  the  Hottentots,  or  otlief'  uatioos, 
whose  belief  of  a  deity  is  called  in  <)iesuon. 

'*  This  court  of  oyer  and  terminer,  happy  ibr 
tlie  country,  sat  no  mor«.  Nineie<;n  persons 
had  beeii  executed,  all  asserting  tiicir  inno- 
cence; but  this  was  not  enough  to  open  the 
eyes  of  the  people  in  general.  The  gaol  at 
Salem  was  filled  with  prisoners,  and  many  had 
heeu  removed  to  other  |»nols  ;  hOtne  were 
admitted  to  bail,  all  reserved  for  trial,  a  Imw 
having  passed  constitutii^  a  bupreme  standing 
court,  with  jurisdiction  in  capital,  as  well 
as  all  other  criminal  cases.  The  general 
court  also  shewed  their  zeal  against  witch- 
era  ft,  by  a  law  passed  in  the  words  of  the 
statute  of  James  the  first,  but  this  law  wu 
disallowed  by  the  king.  If  the  couri  was  of 
opinion  that  the  statute  extended  here,  I  tee 
no  necessity  of  a  pi  ovincial  act  exactly  in  tha 
same  words;  if  the  statute  did  not  extend 
here,  I  know  not  by  what  law  the  first  tliat 
was  tried  could  be  sentenced  to  death. 

<<  The  tia>e,byJa  w,  for  h«ilding  ibe court  at  .SaJem« 
was  not  until  January.  This  gave  oppor- 
tunity fur  consideration';  and  tlii^  alone  might 
have  beett€utticient  for  a  change  of  opinions 
and  measures,  but  another  reason  lias  beea 
given  for  it.  Ordinarily,  persons  of  the 
lowest  rank  in  life  have  had  the  misfortune 
to  he  charged  wiihwitchcrafu  ;  and  allbc^ugb 
many  such  had  suffered,  yet  there  remained 
io  prison  a  number  of  women,  of  as  reputable 
families  as  any  in  the  towns  where  they  livedo 
and  several  persons,  of  still  6Ujf>erior  raakf 
were  hinted  at  by  tl>e  pretended  bewitcl»«d, 
or  by  the  confessing  witches.  Some  bad  been 
publicly  named.  Dudlev  Bradstraet,  a  jus* 
tice  of  peace,  who  had  been  appointed  oac 

*  "  Against  many  of  the  women  there  waslik»' 
wise  given  in  evidence  the  return  of  a  jury  of 
one  man,  a  doctor,  and  eight  women  i^poiotcd 
to  examine  tiieir  bodies  far  tetts  and  other  do* 
vil^s  marks.  The  search  vras  curioas  eaoagjlf 
but  the  return  is  too  indelicate  to  appear  ift 
this  relation.  Some  said  the  oreduliiy  «M 
such  that  a  flea  bite  would  pass  wall  aaoiigbiar 
a  tou  or  th«  d«vir«j0Mui."    Uttutitmn, 
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of  preaident  Dudley's  oouncil,  and  who  ti as 
SOQ  to  tJie  worthy  olri  guverAor^  then  liviug, 
foand  it  oecessaj-y  to  abscond.  Having;  been 
remiss  in  proGccutiitg,  he  had  been  charged 
by  some  of  the  afflicted  as  a  confederate. 
His  brother,  John  Bradstreet,  was  forced  to 
fly  also.  Calef  says  i^  was  intimated  that 
air  William  Phip&*s  iadv  was  among  the  ac- 
cused. It  is  certain,  that  one  who  pretend- 
ed to  be  bewitched  at  Boston,  where  the  in- 
fection was  beginning  to  spread,  charged  the 
secretary  of  the  colony  of  Connecticut.* 
Mrs.  Hale,  wife  to  the  minister  of  Beverly^ 
was  accused  also ;  whicli  caused  herliusband 
to  alter  his  judgment  and  to  be  less  active  in 
prosecutions  than  he  had  been. 

*'■  At  tlie  court  in  January,  the  grand  jury  found 
bills  against  about  60  for  witchcraft,  one  or 
two  men,  the  rest  women  ;  but,  upon  trial, 
they  were  ail  acquitted,  except  three  of  the 
worst  characters,  ainl  those  the  governor  re- 
prieved for  the  king's  mercy.  All  that  were 
Aot  brought  upon  trial  he  ordered  to  be  dis- 
cbaiged.f  8uch  a  gaol  delivery  was  made 
this  co4irt,  as  has  never  been  ku(4wn  at  any 
other  time  in  New-England.      ,  > 

"  Several  persons  had  t>C(  n  clmrged  and  im- 
pnsooed^m  tivs  county  of  Middlesex  also,  and 
at  the  first  court  at  Charlestown  they  were 
broi^ht  to  trial,  but  the  jury  acquitted  them 
all.  Some  of  the  court  were  dissatisfied. 
The  juries  changed  sooner  than  the  judges. 
How«ver,  it  was  not  long  before  one,  at 
least,  of  (he  judges  of  the  first  court  of  Over 
and  Terminer  was  sensible  of  bis  error.  Mr. 
Sewall,  at  a  public  fast,  gav6  in  to  tite  minis- 
ter a  bill,  acknowledging  his  error  in  tlie  late 

f 

m\   \  ■■■■■II  r     I       ^  ■  I 

*  **  As  to  what  you  mention,  concerning  that 
poor  creature  in  your  tuwn  thut  is  afflicted,  and 
nieotioned  my  name  to  yourself  and  8<>u,  I  re- 
turn you  hearty  t)  tanks  for  your  iotimiition  about 
it,  and  for  your  chanty  tlierein  mentioned , 
and  I  have  great  cause  to  bless  God,  Vbo, 
of  his  mercy  hitherto,  hath  not  left  me  to  tali 
into  such  an  horrid  evil/^  Extract  of  a  letter 
from  Secretary  Allen  to  Inc.  Mather,  Hart- 
fonl,  13  Marcli,  92-3. 

t  It  is  said,  the  governor's  lady,  when  sir 
William  was  abscmt,  saved  one  poor  woman 
from  trial.  *<  In  sir  William's  absence,  his 
lady,  I  suppose  upon  account  of  her  name*s 
being  Mary,  (William  and  Mary)  was  solicited 
/or  a  favour  in  behalf  of  a  woman  committed 
by  one  of  the  judi^es,  on  uccusatioh  of  witch- 
crafty  by  a  formal  warrant  under  hi.<:  hand  and' 
Mai,  and  in  close  prison  for  trial  the  next  as- 
sises, then  not  far  otf.  The  good  lady,  proprid 
virtutey  granted  and  signed  a  warrant  for  the 
said  woman's  discharge,  which  vvas  obeyed  by 
the  keeper*  and  the  woman  lives  still  for  aught 
I  koo#.  Truly*  I  did  not  believe  this  story  till 
1  saw  a  copy  of  the  mittimus  and  dischaige, 
nodertbe  keeper's  h#')d«  attested  a  true  copy, 
fur  wbich  discovery  the  keeper  was  discharged 
£cora  hh  trust  and  put  out  of  bis  <<nnployinsnty 
tf  brlunsclftoldiDe/'   M^.  UUer, 


.proceedings,  and  desiring  to  bumble  himself 
m  the  sigiit  of  God  and  his  people.  It  is 
said,  that,  the  ctiief  justice,  Air.  btoughton, 
being  informed  of  this  action  of  one  of  his 
brethren,  observed  for  himself  that,  when  be 
sat  in  judgment,  he  had  the  fear  of  pod  be 
fore  his  eyes  and  gave  his  opinion  according 
to  the  be.>)t  of  his  understanding;  and  al- 
thtfugh  it  might  appear  afterwards,  thai  he 
had  t^eeii  in  un  error,  yet  he  saw  no  neces- 
sity of  a  puhlic  acknowledgment  of  it. 

**  One  of  the  milliliters,  who,  in  the  time  of  it, 
was  fully  convinced  that  .the  complaining 
peisons  were  no  impostures,  and  who  vindi- 
cated his  own  conduct  and  that  of  the  court, 
in  a  narrative  he  piibli:»hed,  remarks,,  not 
long  after,  in  his  diary,  that  many  were  of 
opinion  that  lonocent  blood  had  been  shed. 
Ivione  of  lUe  pretended  afflicted  were  ever 
brought  upon  trial  for  tbcir  fraud,  some  of 
them  proved  profligate  persons,  abandoned 
to  all  vice,  others  passed  their  days  in  ob- 
scurity or  contempt. 

"  The  opinion  which  prevailed  in  Ncw-Epg- 
land,  for  many  years  after  this  tragedy,  that 
there  Was  something  prseter natural  in  )t,  and 
that  it  was  not  nil  ibe  effect  of  fraud  and  im- 
posture, proceeded  from  the  reluctance  in 
nnnian  nature  to  reject  errors  once  imbibed. 
As  the  principal  actors  went  off  the  stage, 
this  opinion  has  ,{;radually  lessened,  and  per- 
haps it  is  owing  to  a  respect  to  the  memory  of 
their  immediate  ancestors,  that  many  do  not 
yet  &eein  to  be  fully  convinced.  There  are  a 
great  number  of  pi>isniis  who  are  wiUiogto 
suppose  the  bccusd-s  to  have  been  umler 
bodily  disorders  which  affected  their  imagina- 
tions. Tiiis  is  kind  and  charitable,  but  seems 
to  he  winking  the  truth  out  of  sight.  A  little 
attention  must  force  conviction  .  that  the 
whole  wiis  a  scene  of  fraud  and  irapostqrey 
began  by  youn;£  girU,  who  at  first  perhaps 
tho^^hi  of  nothi'ig  more  than  being  pitied 
and  indulged,  and  continued  by  adult  persons, 
vi  ho  were  afraid  of  beintr accused  themselves. 
The  one  and  the  otht  r,  rather  than  confess 
their  fraud,  suflfered  the  lives  of  so  many  in- 
nocents to  be  taken  away,  through  the  credu- 
lity of  judges  and  juries."* 

The  following  Reports  are  from  lord  Fount^iu- 

Ivairs  Decisions,  &c. : 
'<  Criminal  Court.     Sept.  10,  and  11, 1678. 
^*  Eight  or  ten  witches,  all  (except  one  or  two) 

*  '*  The  general  court,  about  20  years  afler, 
upon  the  petitions  of  the  relations  of  tbo^e  who 
had  been  executed,  and  of  several  persons  who 
had  been  charged  and  iled.  and,  whose  goods 
had  been  seized,  made  grants  for  and  in  coiisi* 
deration  of  the  losses  sustained ;  but  the  peti- 
tioners alledged,  that  they  bore  no  proportion  . 
to  the  real  damage.  Philip  English,  a  mer- 
c|^ant  in  Salem,  received  300/.-^He  computed 
his  damages  at  1500/.-r-Enquiry  was  made  br 
a  committee,  and  they  professed  to  report  such 
sums  as  egcb  petitioner  Md  sxfitxdJ*   Jiutcbr 
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poor  miserable  like  women  were  pannelled, 
•some  of  them  were  brought  out  of  sir  Hobert 
Hepburn  of  Keith's  lands^  others  out  of  Or- 
roiston,  Crightoo,  and  Pancaitland  parishes. 
The  first  of  them  were  delated  by  these  two 
who  were  burnt  in  Salt^preston  in  Maj 
1678,  and  thej  divulged  and  named  tlie 
rest,  as  also  j)ut  forth'seven  in  the  Lonehead 
of  Leswade ;  and  if  ttiey  had  been  permit- 

.  ted  were  ready  to  file,  by  their  delation, 
sundry  gentlewomen  and  others  of  fashion ; 
but  the  justices  discharged  them,  thinking 
it  either  the  product  of  malice,  or  melan- 
choly, or  the  devil's  deception,  in  repre- 
senting such  persons  as  present  at  their 
field-meetings  who  truly  were  not  tl^ere. 
Yet  this  was  cried  out  on  as  a  prelimit- 
ing  them  from  discovering  these  enemies  of 
mankind.  However,  they  were  permitted 
to  name  Mr.  Gideon  Penman,  who  had 
been  minister  at  Crighton,  and  for  sundry 

'  acts  of  uncleanness  and  other  crimes  was 
deprived.  Two  or  three  of  the  witches  con* 
•tancly  affirmed  that  he  was  present  at  their 
meetings  with  the  devil ;  and  that  when  the 
devil  called  for  him,  he  asked,  where  is  Mr. 
Gideon,  my  chaplain?  and  that  ordinarily 
^Ir.  Gideon  was  in  the  rear  in  all  their 
dances,  and  beat  up  these  that  were  slow. 
He  denied  all,  and  was  liberate  upon  cau- 
tion. They  declared  and  confessed  the  fir^ 
thing  the  devil  caused  them  to  do  was, to  re- 
nounce their  baptism;  and  by  laying  their 
band  on  the  top  of  their  head,  and  the  other 
on  the  sole  ot  their  foot,  to  renounce  all 
betwixt  the  two  to  his  service :  That  one  of 
them  was  at  the  time  with  child  in  fornica- 
tion, and  in  her  resignation  she  excepted 
the  child,  at  which  the  devil  was  very  angry. 
That  he  lay  frequently  with  them,  and  kiss- 
ed them,  but  was  cold,  and  his  breath  was 
like  a  damp  air ;  that  he  cruelly  beat  them 
when  they  had  done  the  evil  he  had  enjoined 
them  ;  for  that  he  was  (said  they)  a  most 
wicked   and  barbarous  master.      That   he 

'  adventured  to  give  them  the  communion  or 
holy  sacrapient,  I  remember  in  1670  we 
beard  that  the  devil  appeared  in  the  shape 
of  a  minister,  in  the  copper  mines  of  Sweden, 
and  attempted  the  same  villainous  apery : 
the  bread  was  like  wafers,  the  drink  was 
sometimes  bluod,  and  other  times  black 
moss-water.  That  be  preached  and  most 
blasphemously  mocked  them,  if  they  offered 
to  trust  in  God  who  left  them  miserable  in 
the  world,  and  neither  he  nor  his  Son  Jesus 
Christ  ever  appeared  to  them  when  they 
called  on  them,  as  he  had,  who  would  not 
cheat  them.  That  sometimes  he  transform- 
ed them  into  bees,  ravens,  and  crows,  and 
tbej  flew  to  such  and  such  remote  places*: 
which  was  impossible  for  the  devil  to  do,  to 
rarify  the  substance  of  their  body  into  so 
small  a  matter ;  and  some  thought  he  might 
take  away  their  spirit  and  convey  it  to  these 
places,  leaving  the  body  behind,  but  tliit 
were  to  give  bim  the  power  of  the  resurrec- 


tion of  the  dead ;  for  death  is  nothing  but 
the  renmval  of  the  soul  from  the  body,  which 
bein^  once  done  it  is  not  in  his  power  to- 
reunite  them  ;  so  that  all  he  deludes  tkem 
in  is  by  representing  si^h  and  such  ideas, 
shapes  and  objects  to  their  imagination  and 

>  fancy  when  asleep,  and  in  our  ueep  we  will 
have  very  lively  conceptions  of  things,  onljr 
in  these  diabolic  transports  their  bleep  is  so 
deep  that  no  pinching  will  awake  them. 
Their  confessions  made  many  intelligent  so- 
ber persons  stumble  much  what  faith  was  to 
he  adhibite  to  them.  See  at  the  end  of  Feb, 
1677,  a  large  di.scourse  about  witchcraft,  on 
the  occasion  of  bewitching  of  Pollock  Max- 
well, and  Janet  Douglas  the  discoverer  of  it ; 
Joseph  Mead'^  story  of  the  devil's  apeing 
God  in  conveying  the  1  artars  to  Mexico, 
and  Camerarii  Meditat.  Histor,  centur.  1. 
c.  70.  There  is  a  story  toid  of  one  who  in 
kin|;  James  the  Gth's  time  was  prosecuted  a» 
a  witch,  because  a  Scotchman  being  troubled 
with  a  disease  in  Italy,  and  craving  a  magi- 
ician's  help  and  cure  for  it,  he  was  told  h% 
needed  not  have  come  so  far  from  borne,  for 
there  was  one  in  Scotland  could ,cuire  it,  and 
gave  him  his  marks;  (after)  some  years, 
being  returned,  pn  the  bridge  of  £am,  he 
met  one  to  whom  all  the  marks  did  quadrate, 
to  whom  having  imparted  the  case,  be  cored 
him  by  application  of  some  simple  herbs. 
This  coming  abroad  he  is  accused  of  Necro- 
mancy, and  compact  with  Satan,  and  found 
guilty,  though  he  alledged  that  the  cure  was 
natural,  and  he  would  teach  any  of  them  to 
do  as  much ;  and  that  the  devil's  naming 
him  could  not  make  him  guilty,  else  it  should 
be  in  his  power  to  ri^in  and  destroy  the  most 
innocent  and  godly  persons.  As  for  the 
rencounter  betwixt  Mr.  Williamson  tehool- 
master  at  Couper,  (who  has  wrote  a  gram- 
mar,) and  the  Rosicrucians,  I  never  trusted 
it  till  I  heard  it  from  his  own  son,  who  is 
present  minister  of  Kirkaldie.  He  tells,  that 
a  stranger  came  to  Couper,  and  called  for 
him;  after  they  had  drank  a  little,  and' the 

.  reckoning  came  to  be  paid,  he  whistled  for 
spirits ;  one  in  the  shape  of  a  boy  came,  and 
ga\'e  him  gold  in  abundance ;  no.  servant 
was  seen  riding  with  him  to  the  town,  nor 
enter  with  him  into  the  inn  :  be  caused  his 
spirits  against  next  day  bring  him  noble 
"Greek  wine  from  the  Pope's  cellar,^  and  tell 
the  freshest  news  then  at  Rome ;  then  tryst- 
ed  Mr.  Williamson  at  London,  who  met  the 
same  man  in  a  coach  near  to  London -bridge, 
and  who  called  on  him  by  bis  name ;  he 
marvelled  to  see  any  know  him  there ;  at  last 
he  found  it  was  bb  Rosicrucian  :  lie  pointed 
to  a  tavern,  and  desired  Mr.  Williamson  to 
do  him  the  favour  to  dine  with  bim  at  that 
house;  whither  he  came  about  twelve 
o'clock,  and  found  him  and  many  others  of 
good  fashion  there,  an  ^  a  most  splendid  and 
magnificent  table^  furnished  with  ~all  th* 
varieties  of  delicate  meats,  where  they  ar* 
all  served  by  spiritt.    At  dinner  ttiey  debafe* 
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ed  on  the  excetlency  of  being  BtteDded  hy 
ifunts ;  and  ttler  dinner  tb«y  proposed  to 
Lun,  to  assume  htm  into  their  society,  and 
make  him  participant  of  their  happy  life : 
but  among  the  oiher  conditions  and  qualifi- 
cations requisite  this  was  one  that  they  de- 
manded, his  abstracting  his  spirit  from  all 
materiality,  and  abandoaihg  and  renouncing 
bis  baptismal  engagements.  Being  amazed 
at  this  proposal  lie  falls  a  praying,  whereat 
they  all  disappear  and  leave  him  alone. 
Then  he  be|an  to  ^rethink  what  would  be- 
come him  if  he  were  left  to  pay '-that  vast 
reckoning,  iiot  having  'as  much  on  him  as 
would  defray  it.  He  calls  the  boy,  and  asks 
what  was  become  of  these  gentlemen,  and 
what  was  lo.pay  ?  He  answered  there  was 
nothing  to  pay,  for  they  had  done  ir,  and 
were  gone  about  their  affairs  in  the  cify. 
Some  said  he  was  left  in  a  jacks,  but  this 
relation  his « son  affirmed  to  be  truth.  As 
for  appearances,  by  which  the  d^vil  has 
actuated  dead  bodies,  and  made  them  move; 
see  of  Coraelius  Agrippa  and  many  others, 
some  very  odd  stories  recorded  by  Delrio, 
in  his  Dis<}uisitioues  Magicae,  though  Gabr. 
Naodaeus  in  his  Apology,  ^  endeavours  to 
wash  Agrippa's  face  very  clean,  and  to  jus- 
tify him  and  the  rest  from  the  imputation  of 
magia  There  was  one  or  two  of  these 
women  that  denied,  and  so  were  set  at  li- 
berty ;  nine  of  them  upon  their  confession 
(aod  so  seemed  very  rational  and  penitent) 
were  sentenced  to  be  strangled,  and  then 
burnt,  which  was  shortly  after  executed 
Q|ioa  £Te  of  them  between  Leith  and  £din- 
borglh,  and  the  other  four  were  burnt  at 
Paioston-muir  within  their  own  parish  where 
they  bad  lived.  The  Secret  Council  gave  a 
commission  to  sir  John  Nicdlson,  John*  Clerk 
ofPennycuik,  John  Johnston  of  Polton,  and 
Mr.  John  Preston,  advocate,  to  judge  these 
seven  who  were  defamed  for  witches  in  the 
Lonehead  of  Leswade. 
*'  At  a  Secret  Council,  Catharine  Liddel  exhibit- 
ed a  complaint  against Rutherford 


baron  baillie  to  Moriaon  of  Prestongrange, 
and  against  Darid  Cowan  in  Tranent,  bearing 
that  they  bad  seized  upon  her  an  innocent 
woman,  and  defamed  ner  as  a  witch,  and 
detained  her  under  restraint  as  a  prisoner ; 
and  that  the  said  Cowan  had  pricked  ber 


with  long  pins,  in  sundry  places  of  her  body,  \     upon  their  judicial  confessions." 
'  led  " 


and  bled  her  and  tortured  her  most  cruelly. 
The  defences  were,  that  she  was  delated  by 
other  witches,  and  that  ^  malft  fam&  labora- 
'  bat,*  and  was  thereupon  apprehended,  and 
yet  so  kindly  used  as  not  to  be  thrust  into 
an^  public  prison,  but  kept  in  a  private 
house,  that  s\\€  and  ber  son-in-law  consented 
that  she  might  be  searched,  ^  et  sic  volenti 
*  sea  consentienti  non  fit  injuria  neque  dolus,' 
it  being  desired  for  the  manifestation  and 
vindication  of  her  innocency.    As  for  the 

tricker,    1st,   He  learned  .  his  trade   from 
lincaid  a  famed  pricker.    9do,  He  never 
««Dt  aot«at  fbr^  btcauM  b%  wm  cither  call* 
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ed  by  sfa^riflPs^  ^magistrates  of  boroughs,  mi- 

'  nisters  or  baillies  of  baronies,  so  what  he 

did  was  '  aactore  pretore  ;'    and   so  '  veils 

'  non  crediturqui  obsequitur  imperio  domini, 

*  et  non  est  in  dolo  qui  jodici  obtemperat. 
dtio.  The  trade  was  not  improbat  or  con- 
demned by  any  law  among  us ;  and  so  not 
being  prohibitum,  it  was  'da  genere  per- 
missorum.  4to,  AH  divines  and  lawyers  who 
write  on  witchcraft,  as.  Perkins,  Delrio,  &c. 
acknowledge  there  are  such  marks,  called  bj 
them,  <  stigmata  sagarum,'  (vid.  Feb.  1677) 
why  then  may  there  not  be  an  art  for  dis- 
cerning and  distinguishing  them  from  other 
marks  m  the  body.    5to,  '  Error  communis 

*  facit  jus.'  The  'council  may  restrain  that 
way  of  trial  for  the  future,  but  must  pardon 
bygones.  Answered,  Imo,  Denies  consent. 
2d(),  None  can  validly  consent  to  their  own 
torture,  for  *  nemo  est  dominus  soonua 
membrorum.'  As  for  the  pricker,  he  was  a 
cheat,  and  abused  the  people  for  gain ;  and 
the  chancellor  remembered  tlialhe  had  caused 
imprison  thafKincaid  the  pricker  in  Kinross, 
for  abusing  the  country  there.  Th^  Lords 
of  privy  council  first  declared  the  woman, 
innocent,  and  restored  her  to  her,  good 
name  and  fame,  and  ordained  it  to  be  pub- 
licly intimate  the  next  Sunday  in  her  parish 
church :  they  reproved  Rutherford  the  ha* 
ron-batllie  for  his  rabhness,  and  discharged 
him  to  proceed  so  hereafter ;  and  found  that 
no  inferior  judge,  much  less  a  baron-baillie, 
had  power  to  apprehend,  or  incarcerate,  or 
detain  any  of  the  king's  lieges  under  restraint, 
upon  the  pretence  of  their  being  delated  or 
subpected  as  witches,  but  that  they  must 
immediately  intimate  it  with  the  first  occa^ 
sion,  either  to  the  Lords  of  Privy  Council,, 
or  to  the  Lords  of  Justiciary,  and  obtain 
their  warrant  for  the  taking  of  them :  As 
also,  *  found  they  might  not  use  any  torture 
'  by  pricking,  or  by  withholding  them  from 
'  sleep^  &c.  but  reserved  all  that  to  them- 
'  selves,  and  the  justices,  and  those  who 
'  acted  by  commissions  from  them.'  And  as 
as  a  mark  of  their  displeasure  against ,  the 
pricker,  they  commanded  him  to  prison, 
there  to  lie  during^  their  pleasure. 

« Nov.  6,  1678.  Criminal  Court.  Three 
winches  brought  in  from  Falla  parish  were 
condemned  at  the  criminal  court  to  be  burnt, 


Hawkins  in  his  Chapter  of  Witchcraft  (PL  of 
the  Cr.  book  1,  c.  4)  distributes  offenders  of 
this  nature  into  three  kinds ;  first,  conjurerf 
who  by  force  of  certain  magic  words  endea- 
voured to  raise  the  Devil,  and  compel  hha 
to  execute  their  commands ;  secondly, 
witches,  who  by  way  of  /rieodly  conference 
are  said  to  bargain  with  an  evil  spirit  to  do 
what  they  desire  of  him  ;  thirdly,  sorcerers 
or  charmers,  who  by  the  use  of  certain  saper« 
stitious  forms  of  words,  or  by  means  of  ima* 
ges,  or  other  odd  representations  of  penont 
or  things^  &c.  are  said  to  produce  ftronge  ii« 
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fects  above  tbe  ordinary  course  of  natare. 

Before  the  statute  9  G.  2,  c.  5,  Chief  Justice 
Holt  had  adopted  a  course  which  if  gene- 
rally pursued,  roust  have  been  very  ef&caci* 
ous  iu  prevciicion  of  accusations  for  Witch- 
craft. See  the  Cases  of  Hathaway,  and  of 
Hathaway  and  others,  a.  d.  irOS,  infra\ 

A  TRIAL  OF  WITCHES.    * 

At  the  Assizes  and  general  Gaol  Delivery,  held 
at  Bury  St.  Edmonds  for  the  County  of 
Suffolk,  (h^  10th  day  of  March,  in^  the 
l€th  year  of  the  reign  of  onr  sovereign 
lord  king  Charles  2,  before  Matthew  Hale, 
knt.  Lord  Chief  Baron  of  his  Majesty's 
Court  of  Exchequer;  Rose  Culleuderand 
Amy  Duny,  widows,  both  of  Leystoff  in 
the  County  aforesaid,  were  severally  in- 
dicted for  bewitching  Elizabeth  and  Ann 
Durent,  Jane  Bucking,  Susan  Chandler, 
William  Durent,  Elizabeth  and  Deborah 
Pacey :  and  the  said  Cullender  and  Duny, 
being  arraigned  upon  the  said  indictments, 
pleaded  Not  Guilty :  and  afterwards,  upon 
a  long  Evidence,  were  found  Guilty,  and 
thereupon  had  Judgment  to  die  for  the 
same. 

To  the  READER, 

Tots  Trial  of  Witches  hath  Iain  a  long  time 
in  a  private  gentleman's  hands  in  the  country, 
ic  being  given  to  him  by  the  person  that  took 
it  in  the  court  for  his  own  satisfaction  ;  but  it 
came  lately  to  my  hands,  and  havipg  perused 
it,  I  found  it  a  very  remarkable  thing,  and  fit 
to  be  published';  especinlly  -  io,  these  times, 
wherein  things  of  this  nature  are  so  much  con- 
troverted, and  that  by  persons  of  much  learning 
on  both  sides.  I  thought  that  so  exact  a  rela- 
tion of  this  Trial  would  probably  give  more 
satisfinction  to  a  great  many  persons,  by  reason 
that  it  is  pure  matter  of  fact,  and  thnt  evidently 
demonstrated ;  than  the  arguments  and  reasons 
of  other  very  leanied  men,  that  probably  may 
not  be  so  intelligible  to  all  readers;  especially, 
this  being  held  before  a  Judge,  whom  for  his 
integrity,  learning,  and  law,  hardly  any  age, 
cither  before  or  since  coujd  parallel ;  who  npt 
only  took,  a  great  deal  of  pains,  and  spent  much 
time  in  this  trial  htmself;  but  had  the  assist- 


ance and  opinion  of  severalbrher  very  eminent  .«..,..  ..  .'  ^-     -J 

and  learned  persons:  so  that  this  being  the  <  ?"^*?  affrighted  therewith,  and  so  continued 


strucfions  for  the  drawing  of  their  bills  of  in- 
dictments, the  three  persons  fell  into  strange 
and  violent  fits,  shrieking  oat  in  a  most  sad 
manner,  so  that  they  could  not  in  any  wise  give 
any  instructions  in  the  court  who  were  tbe 
came  of  their  distemper.  And  although  they 
did  after  some  certain  space  recover  out  of  their 
fits,  yet  they  were  every  one  of  them  struck 
dumb,  so  that  none  of  them  could  speak  neither 
at  that  time,  nor  during  tbe  assizes  until  tbe 
conviction  of  tbe  supposed  witches. 

As  concerning  William  Durent,  being  an  in* 
fant,  his  mother  Dorothy  Durent  sworn  and 
examined  deposed  in  open  coairt,  that  aboot 
the  10th  of  March,  rK>no  Caroli  Secuodi,  slie 
having  a  special  occasion  to  go  from  home,  and 
having  none  in  her  house  to  take  care  of  her 
said  child  (it  then  sucking)  desired  Amy  Dany 
her  neighbour,  to  look  to  her  child  during  her 
absence,  for  which  she  promised  her  to  give 
her  a  penny  ;  but  the  said  Dorotiiy  Durent  de- 
sired the  said  Amy  not  to  suckle  her  c)uld,  and 
laid  a  great  charge  upon  her  not  to  do  it.   Upon 
^  which  ^t  was  asked  by  the  court,  why  she  did 
give  that  direction,  she  being  an  old  woman 
and  not  capable  of  giving  suck  ?   It  was  an- 
swered by  the  said  Dorothy  Durent,  that  she 
very  well  knew  that  she  did  not  give  suck, 
but  that  for  some  years  before,  she  had  gooe 
under  the  reputation  of  a  witch,  which  was 
one  cause   made  ber  give  ber  the  caution. 
Another  was.   That  it   was  customary   with 
old  women,    that  if  they   did   look  after  a 
sucking  child,  and  nothing  would  please  it  but 
the  breast,  they  did  use  to  please  the  child, 
to  give  it  the  breast,  and  ic  did  please  the 
child,  bat  it  sucked  nothing  but  wmd,  which 
did  the  child  hurt.    Nevertliel«ss  after  tbe  de- 
parture of  this  deponent,  the  said  Amy  did 
suckle  tbe  child ;  and  after  tfie  return  of  the 
said  Dorothy,  the  said  Amy  did  acquaint  ber, 
that  she  had  given  suck  to  the  child  contrary 
to  her  command.     Whercupoii  tbe  deponent 
was  very  angry  with  the  said    Amy  for  the 
same ;  at  which  the  said  Amy  was  muoA  dis- 
contented, and  used  many  high  expressians  . 
and  threatening  speeches  towards  her;  telling., 
her,  Thut  she  had  «is  good  to  have  done  otlier- 
wise  than  to  have  found  fault  with  her,  and  90 
departed  out  of  her  bouse  ;  and  that  very  night 
her  son  fell  into  strange  fits  of  swounding,  and 
was  held  in  such  terrible  manner,  ti»at  she  Was 


most  perfect  narrative  of  any  thing  of  this  na- 
ture hitherto  extant,  made  nie  unwUiing  to  de- 
prive the  world  of  the  benefit  of  it;  which  is 
the  sole  motive  that  induced  me  to  publish  it. 

The  Evidence  whereupon  these  persons  were 
convicted  of  Witchcraft,  stands  upon  di- 
vers particular  circamstances. 

1»  jTuREE  of  the  parties  above-named,  viz. 
Aane  Dureni,  Susan  Chandler,  and  Elizabeth 
Pacy  were  broueht  to  Bury  to  the  assizes  and 
weM  in  a  reasonable  good  oundition ;  but  that 
iMrmnf  ibey  cane  into  the  hall  to  ^ve  in- 

3 


for  divers  weeks.  And  the  said  examinant  far- 
ther said|  that  she  being  exceedinn^ly  troubled 
at  her  child's  di%temper,  did  go  to  a  certain 
person  named*  Dr.  Jacob,  who  lived  at  Yar- 
mouth,~who  had  the  reputation  intbe  country, 
to  help  children  that  were  bewitched ;  who  ad- 
vised her  to  hang  up  the  chiA*s  blanket  in  tbe 
chimney-corner  all  day,  and  at  night  wb«»  '^^ 
put  the  child  to  bed,  to  put  it  into  the  said 
blanket,  and  if  she  found  any  thing  in  it,  she 
should  not  be  a6*ai'd,  biit  to  throw  it  into  tlie 
fire.  And  this  deponent  did  according  to  his 
direction ;  and  at  night  when  she  took  down 
the  blanket  with  an  intent  to  put  ber  chikl 
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The  said  deponent  further  saiUi,  th»c  not 
long  after  tlie  death  of  her  daughter  Elizabeth. 
Durent,  the  this  deponent  was  taken  with  a 
lamutneis  io  both  her  legs,  from  the  knees  down- 
ward, that  she  was  fain  to  go  upon  crutcbts, 
and  that  she  bad  no  other  use  of  them  but  only 
to  bear  a  little  upon  them  till  ^e  did  remove 
her  crutches,  and  so  continued  till  the  time  of 
the  Assizes,  that  the  Witch  came  to  be  tried, 
and  was  there  upon  her  crutches ;  the  Court 
asked  her,  That  at  the  time  slie  was  taken  with 
this  lameness,  if  it  were  with  her  according  to 
the  custom  of  women  ?  Her  answer^  was,  that 
it  was  so,  and  that  she  never  bad  any  stop* 
pages  of  those  things,  but  when  she  was  with 
child. 

This  is  the  substance  of  her  Evidence  tothi» 
Indictment. 

There  was  one  thing  very  remarkable,  thftt 
after  she  had  gone  upon  crutches  for  upwards 
of  S  years,  and  went  upon  them  at  tlie  time  of 
the  Assizes  in  the  Court  when  she  gave  her 
Evidence,  and  upon  the  jury's  bringing  in  their 
verdict,  by  which  the  said  Amy  Dany  was 
foand  Guilty,  to  the  great  admiration  of  aU 
persons,  the  said  Dorothy  Durent  was  restored 
to  the  use  of  her  limbs,  and  went  home  with- 
out mdung  use  of  her  crutches. 

8.  As  concerning  Elizabeth  and  Deborah 
Pacy,  the  Brst  of  the  age  of  1 1  years,  the  other 
of  the  age  of  9  years  or  thereabouts  :  as  to  the 
elder,  she  was  brought  into  the  Court  at  the 
time  of  the  instructions  given  to  dhiw  up  the 
Indictments,  and  afterwards  at  the  time  of 
trial  of  the  said  prisoners,  but  could  pot  speak 
one  word  all  the  time,  and  for  the  meet  part 
she  remained  as  one  wholly  senseless,  as  one  in 
a  deep  (leep,  and  could  move  no  part  of  her 
body,  and  all  the  motion  of  life  that  appeared 
in  her  was^  that  as  she  lay  upon  cushions  in  the 
court  upon  her  back,  her  stomach  and  belly,  bj 
the  drawing  of  her  breath,  would  arise  to  a 

great  height :  and  after  the  said  Elizabetli  had 
tin  a  long  time  an  the  table  in  the  court,  she 
came  a  httle  to  herself  and  sat  up,  but  could 
neither  see  nor  speak,  but  was  sensible  of 
what  was  said  to  ner,  and  after  a  while  she 
laid  her  head  on  the  bar  of  the  court  with  e 
cushion  under  it,  and  her  band  and  her  aproo 
upon  that,  and  there  she  lay  a  good  space  of 
time  :  and  by  the  direction  of  the  judge,  Amy 
Duny  ^vas  privately  brought  to  Elizabeth  Pacyi 


ifaaeia,  there  fell  oot  of  the  same  a  great  toad, 
whic^  ran  up  and  down  the  hearth,  and  she 
having  a  young  youth  only  with  ber  tin  the 
house,  desired  him  to  catch  the  toad,  ami  throw 
it  ioto  the  lire,  which  the  youth  did  accordingly, 
and  held  it  there  with  the  ump;  and  as  soon 
as  it  was  ia  the  fire  it  made  a  great  and  horri- 
ble noise,  and  after  a  space  there  was  a  flashing 
ia  the  fire  like  gun- powder,  making  a  noise 
like  the  discharge  of  a  pistol,  and  thereupon 
the  toad  was  no  more  seen  nor  heard.  It  was 
aiked  by  the  court,  if  that  after  the  noise  and 
lashing,  there  was  not  the  subsunce  of  the 
toad  to  be  seen  to  consume  in  the  fire?  And  it 
was  answered  by  the  said  Dorothy  Durent,  that 
after  the  flashing  and  noise,  tl>er^  was  no  more . 
seen  than  if  there  had  been  none  there.  The 
next  day  there  came  a  yourg  woman  a  kins- 
woman of  tlie  said  Amy,  and  a  neighbour  of 
cUs  deponent,  and  toki  this  deponent,  that  her 
aoot  (meaning  the  said  AmyY  was  in  a  oMst 
lamentable  condition,  having  her  face  all  scorch- 
ed with  fire,  and  that  she  was  sitting  alone  in 
her  hoeee,  in  ber  smock  without  any  fire.  And 
thereapcti  thie  deponent  went  into  the  house 
of  the  said  Amy  Duny  to  see  her,  and  found 
ber  in  the  same  cacmdition  as  was  related  to 
her ;  for  her  liace,  her  legs,  and  thighs,  which 
thb  deponent  saw,  seemml  verv  much  scorched 
and  burat  with  fire,  at  which  this  deponent 
isemed  mnch  to  wonder.  And  asked,  tne  said 
Amj  how  she  came  into  that  sad  ^Dndition  ? 
and  the  said  Amy  replied,  she  might  thank  her 
iir  it,  for  that  she  this  deponent  wis  the  caose 
thereof,  bat  that  she  should  live  to  see  some 
of  ber  children  dead,  and  she  upon  crutches. 
And  this  deponent  farther  saith,  that  after  the 
bereiog  of  the  said  toad,  her  child  recovered, 
and  was  well  again,  and  was  living  at  the  time 
of  the  aasiaea.  And  thiadeponent  farther  saith, 
That  about  the  6th  of  March,  1 1  Car.  3,  her 
daughter  Elizabeth  Durent,  being  about  the 
■gs  of  ten  years,  was  taken  in  hke  manner  as 
her  first  child  was,  and  io  her  fits  complained 
Becb  of  Amy  Duny,  and  said,  that  she  did  ap- 
pear to  her,  and  afllict  ber  in  such  manner  as 
the  former.  Aikd  she  this  deponent  going  to 
the  apothecary's  for  -something  for  ber  said 
chiM,  when  she  .did  return  to  her  own  house, 
she  found  the  said  Amy  Duny  there,  and  asked 
ber  what  she  did  do  there,   and  her  answer 

wUf  That  she  came  to  see  her  child,  and  to  ...         ^ 

give  it  some  water.    But  she  this  deponent  i  and  she  touched    her   band  ;  whereopon  the 


was  very  angry  with  her,  and  thrust  her  forth 
of  her  doony  and  when  she  was  ont  of  doors, 
die  said,  You  need  not  be  so  angry,  fi)r  yonr 
cbiM  will  not  live  long :  and  this  was  on  a  S»- 
tsrday,  and  the  child  died  on  the  Mondav  fol- 
lowing. The  cause  of  whose  death  this  depo- 
Acnt  verily  believeth  was  occasioned  by  the 
witchcraft  of  the  said  Amy  Duny:  for  that  the 
Mid  Amy  hath  been  long  reputed  to  be  a  witch, 
aad  a  person  of  very  evil  behaviour,  whose 
kindred  and  relations  have  bieen  many  of  them 
aocased  for  witchcraft^  and  some  of  them  have 
beta  condemned. 

VOL.  V|« 


child  without  so  much  as  seeing  her,  for  her 
eyes  were  cloaed  all  the  while,  suddenly  leaped 
up,  and  entched  Amy  Duny  by  the  hand,  and 
afterwards  by  the  face  ;  and  with  her  nails 
scratched  her  till  blood  came,  and  would  by 
no  means  leave  her  till  she  was  taken  from  her^* 
and  afterwards  the  child  would  still  be  pressing 
towards  her,  and  making  signa  of  anger  con* 
cetved  agaiast  her. 

Deborah  the  yoanger  daughter  was  held  ia 
such  extreme  manner,  that  l^r  parents  wholly 
despaired  of  her  life,  and  therefore  could  no( 
bring  her  to  the  Aisizci* 

2Y 
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The  Evidence   which  ma$   given   concerning 
these  two  Children  was  to  this  Effect: 

Sfimuel  Paey  a  merchant  of  Leyscoff  afore- 
said, (a  innD  who  carried  himself  with  much 
soberness  during  the  trial,  from  whom  proceeded 
no  words  either  of  passion  or  malice,  though 
his  children  were  so  greatly  afflicted,)  sworn 
and  examined,  deposeth.  That  his  y*ounger 
^daughter  Deborah,  upon  Thursday  the  10th  of 
October  last,  was  suddenly  taken  with  a  lame- 
ness in  her  legs,  so  that  she  could  not  stand, 
neither  had  she  any  strength  in  her  limbs  to 
support  her,  and  so  she  continued  until  the  17  th 
day  of  the  same  month,  which  day  being  fair 
and  sunshiny,  the  child  desiired  to  be  carried  on 
the  east  part  of  the  house  to  be  set  upon  the 
bank  which  looketh  upon  the  sea ;  and  whilst 
she  was  sitting  there,  Amy  Duny  came  to  this 
deponent's  house  to  buy  some  herrings,  but 
being  denied  she  went  away  discontented,  and 
presently  returned  again,  and  was  denied,  and 
likewise  the  third  time  and  Was  denied  as  at 
first ;  and  at  her  lost  going  away,  she  went  away 
grumbling ;  but  what  she  said  was  not  perfectly 
understood.  But  ftt  the  very  same  instant  of 
iime,  the  said  child  was  taken  with  most 
violent  fits,  feeling  most  extreme  pain  in  her  sto- 
mach, like  the  pricking  of  pins,  and  shrieking 
out  in  a  most  dreadful  manner  like  onto  a  whelp  ; 
'and  not  like  unto  a  sensible  creature.  And  in 
this  extremity  (he  child  continued  to  the  great 
grief  of  the  parents  until  the  30th  ofthe  same 
month.  During  this  time  this  deponent  sent 
lor  one  Dr.  Feavor,  a  doctor  of  physic,  to  take 
bis  advice  concerning  bis  child's  distemper ;  the 
Doctor  being  come,  be  saw  the  child  in  those, 
fits,  but  could  not  conjactore,  as  he  then  told 
this  deponent,  and  afterwards  afhrmed  in  open . 
court,  at  this  trial,  what  might  be  the  cause  of 
the  child's  affliction.  And  this  deponent  far- 
ther  saath,  That  by  reason  of  the  circumstances 
aforesaid,  and  in  regard  Amy  Duny  is  a  woman 
of  an  ill  fame,  and  commonly  reported  to  be  a 
witch  and  sorceress,  and  for  that  the  said  child 
in  her  fits  would  cry  out  of  Amy  Duny  as  the 
cause  of  her  malady,  and  that  she  did  affright 
her  with  apparitions  of  her  person  (as  the 
child  in  the  mtervals  of  her  fits  related)  he  this 
deptmeut  did  suspect  the  said  Amy  Duny  for  a 
witch,  and  charged  her  with  the  injury  and 
wrong  to  his  ctald,  and  caused  her  to  be  set  in 
the  stocks  on  the  28th  of  the  same  October  s 
and  during  the  time  of  her  continuance  there, 
one  Alice  Letteridge  and  Jane,  Buxton  demand- 
ing of  her,  as  they  also  aflirmed  in  court  upon 
their  oaths,  what  should  be  the  reason  of  Mr. 
Pacy's  child's  distemper?  Telling  her.  That 
•he  was  suspected  to  be  the  cause  thereof ; 
the  replied,  <  Mr.  Paey  keeps  a  great  stir  about 
his  child,  but  let  him  stay  until  he  bath  done  as 
much  by  his  children,  as  I  hnTe  done  by  mine.' 
And  bemg  further  examined^  what  she  had  dene 
to  her  children  ?  She  answered,  *  That  slie  had 
been  fain  to  open  her  child's  mouth  with  a  tap 
to  give  it  victuals.' 

And  the  said  deponent  further  deposeth,  that 


within  two  days  after  speaking  of  the  siid  wordi, 
being  the  30th  ol  October,  the  eldest  daoghter 
£Hzabeth,  tell  into  extreme  fits,  insomuch,  that 
they  could  not  open  her  mouth  to  give  her 
breath,  to  preserve  her  life,  without  the  help 
of  a  tap  wliich  they  were  enforced  to  use ;  and 
the  younger  child  wa?  in  the  like  manner  afflict- 
ed, so  that  they  used  the  same  also  for  her 
relief. 

And  farther  the  said  children  being  griev- 
ously afilicted  would  severally  complain  in  their 
extremity,  and  aUo  in  tlte  intervals,  that  Amy 
Duny  (together  with  one  other  woman  wbosfc 
person  and  clothes  they  described)  did  thus  af> 
flict  them,  their  apparitions  appearing  before 
them,  to  their  great  terror  and  affrightment : 
and  sometimes  they  would  cry  out,  saying. 
There  stands  Amy  Duny,  and  there  Rose  Cul- 
lender; thepther  person  troubling  them. 

Their  fits  were  various,  sometimes  they 
would  be  lame  on  one  side  of  their  bodies^ 
sometimes  on  the  other :  sometimes  a  soreoefs 
over  their  whole  bodies,  so  as  they  could  en- 
dure none  to  touch  them  :  at  other  times  they 
would  be  restored  to  the  perfect  use  of  their 
limbs,  and  deprived  of  their  hearing;  at  other 
times  of  their  sight,  at  other  times  of  their 
speech ;  sometimes  by  the  space  of  one  day, 
sometimes  for  two ;  anil  once  they  were  wholly 
deprived  of  their  speech  for  eight  days  together 
and  then  restored  to  their  speech  again.  At 
other  times  they  would  fall  into  swoonings, 
and  upon  the  recovery*  to  their  speech  they 
would  cough  extremely,  and  bring  upmacn 
phlegm,  and  with  the  snn>e  crooked  pins,  and 
one  time  a  two-penny  nail  with  a  very  broad 
head,  which  pins  (amounting  to  forty  or  more) 
together  with  the  two-penny  nail,  were  produ- 
ced in  court,  with  the  afhrmation  of  the  said 
deponent,  Uint  he  was  present  when  the  said 
najl  was  vomited  up,  and  also  most  of  the  pins. 
Commonly  at  the  end  of  every  fit  they  would 
cast  up  a  pin,  and  sometimes  they  would  bavt 
four  or  five  fits  in  one  day.  , 

In  this  manner  the  said  children  continued 
with  this  deponent  for  the  space  of  two  montbf, 
during  wluch  time  in  their  intervals  this  depo- 
nent wonld  cause  them  to  read  some  chapters 
in  the  New  Testament.  Whereupon  this  depo- 
ncnt  several  times  observed,  that  they  would 
read  till  they  came  to  the  name  of  Lord,  (* 
Jesus,  or  Christ ;  and  then  before  they  cooW 
pronounce  either  of  the  said  words  they  woold 
suddenly  fell  into  their  fits.  But  when  th^ 
came  to'tbe  name  of  Satan,  or  devil,  they  ^om 
chip  their  fingers  upon  the  book,  crying  out,  TDM 
bites,  but  makes  me  speak  right  well.  . 

At  such  time  as  they  be  recovered  out  ol 
their  fits  (occasioned  as  this  deponent  conceives 
upon  their  naming  of  Lord,  or  Jesus,  or  ^"""V 
this  deponent  hath  deofianded  of  them,  ^*^^ 
the  caase  they  cannot  pronounce  those  ^^^*l 
they  reply  and  say,  that  Amy  Duny  »•»">»  * 
mast  not  use  that  name.  .  £. 

And  fiinlier,  tlie  said  children  after  »«' °|* 
were  past,  would  tell,  how  that  Amy  IW«7» 
and  Roie  CuUeuder  would  appear  beww  v»^ 
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boidiiig  thtir  fists  ftc  th^,  thrMtaiog^  that  if 
thej  related  either  what  che^  mw  or  b«ard, 
that  they  wuuld  toriueut  them  teu  times  more 
Una  erer  the/  did  before. 

ladieirfits  thejr  would  cry  out,  There  stands 
Amy  Dauy,  or  Ko»e  Cullender ;  and  sometimes 
io  one  place  and  sometimes  in  another,  run- 
ning with  great  violence  to  the  place  where 
diey  fancied  them  to  stand,  striking  at  them 
u  ijf  ihey  were  present ;  they  would  appear 
to  them  sometimes  spinning*  and  sometimes 
leelingy  or  in  other  postures,  deriding  or  threat- 
mogthem. 

And  this  deponent  farther  saith,  that  his 
children  being  thus  tormented  by  all  the  space 
slbresaid,  and  finding  no  hopes  of  amendnieur^ 
Be  sent  them  to  his  sister*s  house,  one  Margaret 
Arnold,  who  lived  at  Yarmouth,  to  make  tiial 
whether  the  change  of  the  air  mi^ht  do  them 
ioy^ood.  And  how,  an'd  in  what  manner  they 
were  afterwards  held,  he  this  deponent  refers 
himself  to  the  testimony  of  his  said  sister. 

Margaret  Arnold^  sworu  and  examined, 
saitb,  that  tise  said  Ellzubetli  and  Deborah 
pMcy  came  to  her  house  about  the  thirtieth 
•f  November  last,  her  brother  acquaiuted  her, 
that  he  thought  they  were  bewitched,  for  that 
they  vomited  pins^  and  farther  informed  her 
of  the  several  passages  which  occurred  at  his  own 
house.  This  deponent  said,  that  she  gave  no 
credit  to  that  which  was  related  to  her,  con- 
oeinog  possibly  the  childien  might  use  some 
deceit  in  putting  pins  in  their  mouths  them- 
selves. Wherefore  this  deponent  unpinned  all 
their  clothes,  and  left  not  so  much  as  one  pin 
npdn  ihem,  but  sowed  all  the  clothes  they 
wore,  instead  of  pinning  of  them.  But  this 
deponent  saith,  that'  notwithstanding  all  this 
cire  and  circa oispection  of  hers,  the  children 
afterwards  raised  at  several  times  at  least  30 
pus  in  her  presence,  and  had  most  fierce  and 
violent  fits  upon  them. 

The  cliildren  would  in  their  fitts  crj  out 
against  Ro:»e  Cullender  and  i\iuy  Duny,  affir- 
ming that  they  saw  them;  and  they  tlu'eat- 
ned  to  torment  them  ten  timed  more,  if  they 
complained  of  them.  At  some  times  tiie 
children  (only)  would  see  tilings  run  up  and 
down  the  house  in  the  appearance  of  mice  ; 
and  one  of  them  suddenly  .snapt  one  with  the 
tongs,  and  threw  it  iu  the  fiie,  and  ickcreeclied 
out  like  a  rat. 

At  another  time,  the  younger  child  being 
out  of  her  fits  went  out  of  doors  to  take  a 
little  fire^h  air,  and  presently  a  little  thing  like  a 
bee^flew  upon  her  face,  and  would  have  gone 
into  her  mouth,  whereupon  the  child  ran  in  all 
haste  to  the  door  to  get  into  the  house  again, 
scrceking  out  in  a  most  terrible  manner  ; 
whereupon,  this  deponent  made  haste  to  come 
to  her,  but  before  she  could  get  to  her, 
die  child  fell,  into  her  swooning  fit,  and  at 
last  with  much  pain,  straining  herself,  she 
vomited  op  a  two-penny  nail  witli  a  broad 
head  ;  and  after  that  the  child  had  raised 
op  the  nail  she  came  to  her  understanding ; 
>Bd  being  demanded  by  this  deponent,  bow 


she  came  by  tbts n<<il  ?  she  answered, that  tie 
bee  brought  this  nail  and  forced  it  into  her 
mouth. 

And  at  other  times,  the  elder  child  declared 
unto  thib  deponent,  that  during  the  time  of  lier 
fits,  she  saw  flies  come  unto  her  and  bring  with 
them  in  their  mouths  crooked  pins  ;  and  after 
the  child  had  thus  declared  the  same,  she  fell 
again  into  violent  fits,  and  afterwards  raised 
.several  pins. 

At  another  time,  the  taid  elder  child  de- 
clared unto  this  deponent,  and  sitting  by  the 
fire  suddenly  started  up  and  said,  she  saw  a 
mouse,  and  she  crept  under  the  table  looking 
after  it,  and  at  length,  she  put  something  in 
her  apron,  saying,  she  had  caught  it ;  and  im* 
mediately  she  run  to  the  tire  and  threw  it  in, 
and  there  did  appear  upon  it  to  this  deponent 
like  the  flashing  of  gun-powder,  though  she  con* 
fessed  she  saw  nothing  in  the  child's  hand. 

At  anotjier  time  the  said  child  being  speech- 
less, but  otherwise,  of  perfect  understanding, 
ran  round  about  the  house  holding  her  apron, 
crying  hush,  hush,  as  if  there  had  been  some 
poultry  in  the  house  ;  but  this  deponent  could 
perceive  nothing :  but  at  last  she  saw  the 
child  stoop  as  if  she  had  catched  at  something, 
and  put  it  into  her  apron,  and  aflerwards  made 
as  if  she  had  thrown  it  into  the  fire  :  but  this 
deponent  could  not  discover  any  thing :  but  the 
chUd  afterwards  being  restored  to  her  speech, 
she  this  deponent  demanded  of  her  what  she 
saw  at  the  time  she  used  such  a  posture  ?  Who 
answered.  That  she  saw  a  duck. 

At  another  time,  the  younger  daughter  being 
recovered  out  of  her  fits,  declaFcd,  H'hat  Amy 
Duny  had  been  with  her,  and  that  she  tempted 
her  to  drown  herself,  and  to  cot  her  throat,  or 
otherwise  to  destroy  herself. 

At  another  time  in  their  fits  they  both  of 
them  cried  out  upon  Rose  Cullender  and  Amy 
Duny,  complaining  against  them ;  Why  do 
not  you  come  yourselves,  but  send  your  imps 
to  torment  us  ? 

These  several  passages,  as  most  remarkable, 
the  said  deponent  did  particularly  set  down  as 
they  daily  happened,  and  for  the  reasons  afore- 
said, she  doth  verily  believe  in  her  conscience, 
that  the  children  were  bewitched,  and  by  the 
said  Amy  Duny,  and  Rose  Cullender  ;  though 
at  first  she  could  hardly  be  induced  to  be- 
lieve it. 

As  concerning  Ann  Durent,  one  other  of 
the  parties  supposed  to  be  bewitched,  present 
in  court. 

-  Edmund  Durent  her  father  sworn  and  exa- 
mined ;  said,  That  he  also  lived  in  the  said  • 
town  of  Leystoff;  and  that  the  said  Rose  Cul- 
lender, about  the  latter  end  of  November  last» 
came  into  this  deponent's  house  to  buy  some 
herrings  of  his  wife,  but  being  denied  by 
her,  the  said  Rose  returned  in  a  discontented 
manner ;  and  upon  the  first  of  December  after, 
his  daughter  Ann  Durent  was  very  sorely 
afflicted  in  her  stomach,  and  felt  great  pain, 
like  the  pricking  of  pins,  and  then  fell  inte 
swooning  fits,  and  after  the  recovery  from  her 
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fits,  sfie  declared,  That  she  had  seen  the  ap- 
parition of  the  said  Ruse,  who  threatened  to 
torment  her.  In  this  manner  she  coDtioued 
^  from  the  1st  of  December,  until  this  present 
time  of  trial ;  having  likewise  vomited  up 
divers  pins  (produced  here  in  court.)  This 
maid  was  present  in  court,  but  could  not  speak 
to  declare  her  knowledge,  but  fell  into  most 
violent  fits  when  she  was  brought  before  Rose 
Cullender. 

Ann  Baldwin  sworn  and  examined,  deposeth 
the  same  thing  as  touching  the  hewitchmg  of 
the  said  Ann  Durent. 

As  concerning  Jane  Bocking,  who  was  so 
weak,  she  could  not  be  brought  to  the  assizes : 

Diana  Bttcking  sworo  and  examined,  de- 
posed, That  she  lived  in  the  same  town  of 
Lejstoff,  and  that  her  said  daughter  having 
been  formerly  afflicted  with  swooning  fits  re- 
covered well  of  them,  and  so  continued  for  a 
certain  time;  and  upon  the  first  of' February 
last,  she  was  taken  also  with  great  pain  in  her 
Stomach,  like  pricking  with  pins;  and  after- 
wards fell  into  swooning  fits,  and  so  continued 
till  the  deponents  coming  to  the  assizes,  having 
during  the  same  time  taket^  little  or  no  food,  hut 
daily  vomiting  crooked  pins :  and  upon  Sunday 
last  raised  seven  pins.  And  whilst  her  fits 
were  upon  her  she  would  spread  forth  her 
arms  with  her  hands  open,  and  use  postures  as 
if  she  catched  at  something,  and  would  in- 
stantly close  her  hands  again;  which  being 
immediately  forced  open,  thev  found  several 
pins  diversly  crooked,  but  could  neither  see  nor 
perceive  bow  or  in  what  manner  they  were  con- 
veyed thither.  At  another  time,  the  same 
Jane  being  in  another  of  her  fits,  talked  as  if 
she  were  discoursing  with  some  persons  in  the 
room,  (though  she  would  give  no  answer  nor 
seem  to  take  notice  of  any  person  then  pre- 
sent) and  would  in  like  manner  cast  abroad 
her  arms,  saying,  I  will  not  have  it,  I  will  not 
have  it ;  and  at  last  she  said,  Tlien  I  will 
have  it,  and  so  waving  her  arm  with  her  hand 
Open,  she  would  presently  close  the  same, 
which  instantly  forced  open,  they  found  in  it  a 
iath-nail.  In  her  fits  she  would  ferquently 
complain  of  Rose  Cullender  and  Amy  Duny, 
saying,  That  now  she  saw  Rose  Cullender 
standing  at  the  bed's  feet,  and  another  time  at 
the  bedVhead,  and  so  in  other  places.  At 
last  she  was  stricken  dumb  and  could  not 
«peak  one  word,  though  ber  fits  were  not  upon 
her,  and  so  she  continued  for  some  days,  and 
at  last  her  speech  came  to  her  again,  and  she 
desired  her  mother  to  get  her  some  meat ;  and 
being  demanded  the  reason  why  she  could  not 
speak  in  so  long  time  ?  She  answered,  That 
Amy  Duny  would  not  suffer  ber  to  speak.  This 
lath-nail,  and  divers  of  the  pins,  were  produced 
in  court. 

As  concerning  Susan  Chandler,  one  other 
of  the  parties  supposed  to  be  bewitched  ahd 
present  in  court : 

Mary  Chandler  mother  of  the  said  Susan, 
sworn  and  examined,  deposed  and  said,  That 
ftbout  the  beginning  of  February  last  past,  the 
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said  Rose  Conender  and  Amy  Dunj  wer^ 
charged  by  Mr.  Samuel  Pacy  for  bewitching  of 
his  daughters.  And  a  warrant  beine  granted 
at  the  request  of  the  said  Mr.  Pacy,  by  sir  Ed- 
mund Bacon  baronet,  one  of  the  justices  of 
the  peace  for  the  county  of  Suffolk,  to  bring 
them  before  him,  and  they  being  brought 
before  him  were  examined,  and  confessed  bch 
thing.  He  gave  order  that  they  sboald  be 
searched  ;  whereupon  tliis  deponent  with  five 
others  were  appointed  to  do  the  same :  and 
coming  to  the  nouse  of  Rose  Cullender,  they 
did  acquaint  her  with  what  they  were  ceme 
about,  and  asked  whether  she  was  contented 
that  ihey  should  search  ber?  She  did  not 
oppose  it,  whereupon  they  began  at  her  head, 
and  so  stript  her  naked,  and  in  the  lower  part 
of  her  belly  they  found  a  thing  like  a  teat  of 
an  inch  long,  thev  questioned  her  about  it,  and 
she  said,  Tnat  sne  had  got  a  strain  by  car- 
rying of  water  which  caused  that  excrescence. 
But  upon  narrower  search,  they  found  m  her 
privy  parts  three  more  excrescencies  or  teats, 
out  smaller  than  the  former :  this  deponent 
farther  saith,  That  in  the  long  teat  at  tne  end 
thereof  there  was  a  little  hole,  and  it  appeared 
unto  them  as  if  it  had  been  lately  suckra,  and 
upon  the  straining  of  it  there  issued  out  white 
milky  matter. 

And  this  deponent  farther  saith.  That  ber 
said  daughter  (being  of  the  a|>e  of  18  yean) 
was  then  in  service  in  the  said  town  of  Ley- 
stofi^,  and  rising  up  early  the  next  morning  to 
wash,  this  Rose  Cullender  appeared  to  ner, 
and  took  her  by  the  hand,  whereat  she  wa^ 
much  aflfrighted,  and   went   forthwith  to  her 
mother,  (being  in   the  s|tme    town)  and  ac- 
quainted her  with  what  she    had  seen ;  but 
being  extremely  terrified,  she  tfell  extreme  sick, 
much  grfeved  at  her  stomach  ;  and  that  night 
after,  being  in  bed  with  another  youn^  woman, 
she  suddenly  shrieked  out,  and  fell  mto  sacb 
extreme  ^fits  as  if  she  were  distracted,  crying 
against   Rose  Cullander ;  saying,  she  would 
come  to  bed  to  her.    She  continued  in  this 
manner  beating   and    wearing   herself,  inso- 
much, that  this  deponent  was  glad  to  get  help 
to  attend  her.    In  her  intervals  she  would 
declare,  That  some  time  she  saw  Rose  Cullen- 
der, at  another  time  with  a  great  dog  with  ber  : 
she  also  vomited  up  divers  crooked  pins ;  and 
sometimes  she  was  stricken  with  blindness,  and 
at  another  time  she  was  dumb,  and  so  she  ap- 
pearef]  to  be  in  court  when  the  trial  of  the 
prisoners  was  ;  for  she  was  not  able  to  speak  - 
her  knowledge;  but  being  brought  into  the 
court  at  the  trisil,  she  su;ldenly  fell  into  her 
fits,  and  being  carried  out  of  the  court  agam, 
within  the  space  of  half  an  hour  she  came  to 
herself  and  recovered  her  speech,  and  there- 
upon was  immediately  brought  into  the  court, 
and  asked  by  the  court,  whether  she  was  m 
condition  to  take  an  oath,  and  to  give  evi- 
dence, she  said  she  could.    But  when  she  was 
sworn,  and  asked  what  she  could  sny  agajnst 
either  of   the   prisoners  ?   Before  she  could 
make  any  answer,  she  fell  into  Iwr  fits,  sbn^a* 
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io^  out  in  ft  iDBcraAw  nukmtf  i  drying  Doro 
fieri  bam  her,  which  were  idl  the  words  she 
oouid  speak. 

Robert  CkAndler  father  of  the  said  Susan 
Mre  in  the  same  evidence,  that  his  wife  Mary 
Chaodter  had  men ;  only  as  to  the  searching 
ef  Rose  Callender  as  aforesaid. 

This  was  the  strm  and  substance  of  the  Evi- 
dence wfaidi  was  given  against  the  prisoners 
concerning  the  bewitching  of  the  children  be^ 
ibre  mentioned.  At  the  hearing  this  evidence 
there  were  divers  known  persons,  as  Mr.  Ser- 
jeaot  Keeling,  Mr.  Serjeant  Ear)^  and  Mr. 
Serjeant  Barnard,  present.  Mr.  Serjeant 
KeeHng  seemed  mach  unsatisfied  with  it,  and 
thought  it  not  sufficient  to  convict  the  prisoners : 
for  admitting  that  che  children  were  in  truth 
betritched,  yet  said  he,  it  can  never  be  applied 
10  the  prisoners,  upon  the  imagination  only  of 
the  parties  afflicted ;  for  if  that  might  be  allow- 
ed, no  person  whatsoever  can  be  in  safety,  for 
perhaps  they  might  fancy  another  person,  who 
night  altogether  be  innocent  in  sucn  matters. 

There  was  also  Dr.  Brown  of  Norwich,  a 
person  of  great  knowledge ;  who  after  this  evi- 
dence given,  and  upoii  view  of  the  three  per- 
»Qs  in  Court,  was  liesired  to  give  his  opinion, 
what  he  did  conceive  of  them  :  and  he  was 
dearly  of  opinion,  that  the  persons  were  be- 
witched; and  said.  That  in  Denmark  there 
had  been  lately  a  great  diatcovery  of  witches, 
who  used  the  very  same  way  of  afflicting  per- 
sons, hy  conveying  pms  into  them,  and  crooked 
as  these  pins  were,  with  needles  and  nails. 
And  his  opinion  was.  That  the  devil  in  such 
cases  did  work  upon  the  bodies  of  men  and 
women,  upou  a  natural  foundation,  (that  is)  to 
itir  up,  and  excite  such  homours  super- abound- 
ing in  their  bodies  to  a  great  excess,  whereby 
he  did  in  an  extraordinary  manner  afflict  them 
with  sQcfa  distempers  as  their  bodies  were  most 
whject  \o,  as  particularly  appeared  in  these 
ehlMren ;  for  he  conceived,  that  these  swoon- 
ing fits  were  natural,  and  nothing  else  but  that 
thej  call  the  mother,  but  only  heightened  to  a 
great  excess  by  the  subtilty  of  the  devil,  co- 
operating with  the  malice  of  these  which  we 
term  witches,  at  whose  instance  he  doth  these 
tilLinies. 

Besides  the  particulars  above-mentioned 
toQching  the  said  persons  bewitched,  there 
were  many  other  things  objected  against  them 
lor  a  forther  proof  and  manifestation  that  the 
•sid  children  were  bewitched. 

As  first,  during  the  time  of  the  Trial>  there 
were  some  expenments  made  with  the  persons 
afflicted,  by  bringing  the  persons  to  touch  them ; 
snd  it  was  observed,  that  when  they  were  in 
the  midst  of  their  fits,  to  all  men's  apprehension 
*hoily  deprived  of  all  sense  and  understanding, 
closing  their  fists  in  such  manner^  as  that  the 
strongest  man  in  the  Court  could  not  force  them 
open ;  yet  by  the  least  touch  of  one  of  these 
«app«ised  witches,  Rose  Cullender  by  name, 
they  would  suddenly  shriek  out  openmg  their 
hands,  which  accident  would  not  happen  by 
the  touch  of  any  other  persoir. 


And  hut  they  m^h€  privAtftly  M«  ifhUk 
they  were  to«ohed,by  tbe  said  Hose  CaliMder^ 
tbey  were  blinded  with  their  own  apront,  ta(§ 
the  touching  took  the  same  effect  as  before. 

There  was  an  ingenious  person  that  objected, 
there  might  be  a  great  nllacy  in  this  experi** 
ment,  and  there  ought  not  to  be  any  stress  pjit 
tt|ion  this  to  convict  the  parties,  for  the  drildrea 
mijgbt  counterfeit  this  their  distemper,  and  per* 
ceiving  what  was  done  to  rhem,  they  might  in 
such  manner  stfddealy  alter  the  motion  and 
gesture  of  their  bodies,  on  purpose  to  induce 
persons  to  believe  that  they  were  not  natural^ 
but  wrought  strangely  by  the  couch  of  the  pri- 
soners. 

Wherefore  to  avoid  this  scrapie  it  was  pri- 
vately desired  by  the  judge,  that  the  lord  Com* 
waHis,  sir  Edmund  Bacon,  and  Mr.  $e^eaat 
Keeling,  and  some  other  gentlemen  there  in 
Court,  woidd  attend  one  of  the  distempered 
persons  io  the  forther  part  of  the  Hall,  whilst 
she  was  in  her  fits,  anci  then  to  send  for  one  of 
the  witches,  to  try  what  would  then  happeD^ 
which  they  did  accordingly :  and  Amy  Duny 
was  conveyed  from  the  bar  and  brought  to  tmt 
maid :  they  put  an  apron  before  her  eyes,  and 
then  one  other  penon  touched  her  hand,  which 
produced  the  saitae  effect  as  the  touch  of  the 
witch  did  in  tlie  Court.  Whereupon  the  gen- 
tlemen returned,  openly  protesting,  that  the^ 
did  believe  the  whole  transaction  of  this  btiSH 
ness  was  a  mere  imposture. 

Tilts  put  the  Court  and  all  persons  into  a. 
stand.  Bat  at  length  Mr.  Pacy  did  declare. 
That  possibly  the  maid  might  be  deceived  by  a 
suspicion  that  the  witch  touched  her  when  she 
did  not.  For  he  had  observed  divers  times^ 
that  although  they  could  not  speak,  but  were 
deprived  of  the  use  of  their  tongues  and  limbSy 
that  their  understandings  were  perfect,  for  that 
they  have  related  divers  things  which  luite  beea 
when  they  were  in  their  fits,  after  they  were 
recovered  out  of  them.  This  saying  of  Mr. 
Pacy  was  found  to  be  true  afterwanis,  when 
his  daughter  was  fully  recovered  (as  she  after- 
wards was,)  as  sbaU  m  due  time  be  related  t 
For  she  was  asked,  whether  she  did  hear  and 
understand  any  thing  that  was  done  and  acted 
in  the  Court,  during  the  time  that  she 'lay  eg 
one  deprived  of  her  understanding?  and  she 
said,  she  did  :  and  by  the  opinions  of  some, 
this  experiment,  (which  others  would  have  a 
fiallacy)  was  rather  a  confirmation  that  the 
parties  were  really  bewitched,  than  otherwise  $ 
for  say  tbey,  it  is  not  possible  that  any  should 
counterfeit  such  distempers,  being  accompanied 
with  such  various  circumstances,  much  lesa 
children ;  and  for  so  long  time,  and  yet  undis-^ 
covered  by  their  parents  and  relations :  For  no 
man  can  suppose  that  they  should  all  conspire 
together,  (being  out  of  several  fomilies,  ant^  as 
they  affirm,  no  way  related  one  to  the  other, 
and  scarce  of  familiar  acquaintance)  to  do  an 
act  ef  this  nature  whereby  no  benefit  or  advan* 
tage  could  redound  to  any  of  the  parties,  but  a 
guilty  conscience  for  perjuring  uiemselves  in 
taking  the  lives  of  two  poor  simple  imgirii 
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•way,  vid  there  appears  no  malice  in  the  case. 
For  tbe  prisoners  themselves  did  scarce  so  much 
as  ebjea  it.  Wherefore,  say  they,  it  is  very 
•▼ideot  that  the  parties  were  bewitched,  and 
that  wh^  chsy  apprehend  or  undersund  by 
any  means,  that  the  persons  who  have  done 
them  this  wrong  are  near,  or  toucli  them ;  then 
their  spirits  being  more  than  ordinarily  moved 
with  rage  and  anger  at  them  being  present, 
they  do  ase  more  violent  gestures  of  their 
bodies,  and  extend  forth  their  hands,  as  desirous 
\o  lay  hold  upon  them ;  which  at  other  times 
not  having  the  same  occa&ion,  the  instance 
there  falls  not  out  the  same. 

3ndly,  One  John  Soam  of  LeystofF  aforesaid, 
yeoman,  a  sufficient  person,  deposetb,  that  not 
long  since,  in  harvest  time  he  had  three  carts 
which  brought  home  his  har\'est,  and  as  they 
were  going  into  the  field  to  load,  one  of  the  carts 
wrenched  the  wiudow  of  Rose  Cullender's  house, 
whereupon  she  came  out  in  a  great  rage  and 
threatened  this  deponent  for  doing  that  wrong, 
so  they  passed  along  into  the  fields  and  loaded 
all  the  three  carts,  &e  other  two  carts  returned 
safe  home,  and  back  again,  twice  loaded  that 
day  afterwards ;  but  as  to  this  cart  %vhich  touch- 
ed Rose  Cuilender*s  house,  after  it  was  loaded, 
it  was  overturned  twice  or  thrice  that  day ;  and 
after  that  they  had  loaded  it  again  the  second 
or  third  time,  as  they  brought  it  through  the 
gate  which  leadeth  out  of  the  field  into  the  town, 
the  cart  stuck  so  fast  in  the  gates-head,  that 
they  could  not  possibly  get  it  through,  but  were 
iuforced  to  cut  down  the  post  of  the  gate  to 
make  the  cart  pass  through,  although  they  could 
not  perceive  that  the  cart  did  of  either  side 
touch  the  gate-posts.  And  this  deponent  fui^ 
ther  saith,  that  after  they  bad  got  it  through 
the  gate-way,  they  did  with  much  difficulty  get  it 
bome  into  the  yard  ;  but  for  all  that  they  could 
do,  they  could  not  get  the  cart  near  unto  the  place 
where  they  should  onload  the  corn,  but  were 
fain  to  unload  it  at  a  great  distance  from  the- 
place,  and  when  they  began  to  unload  they 
found  much  difficulty  thereui,  it  being  so  hard 
a  labour  that  they  were  tired  that  £rst  came ; 
and  when  others  came  to  assist  them,  their 
noses  burst  forth  a  bleeding :  so  they  were 
fain  t9  desist  and  leave  it  until  the  next  morn- 
ing, and  then  they  unloaded  it  without  any  diffi- 
culty at  all. 

noberi  Sherringham  also  deposeth  against 
Rose  Cullender,  that  about  two  years  since, 
passing  along  the  street  with  his  cart  and  horses 
the  axletree  of  his  cart  touched  her  house,  and 
broke  down  some  part  of  it,  at  which  she  was 
very  much  displeased,  threatening  him,  that  his 
horses  should  su6ier  for  it ;  and  so  it  happened, 
for  all  those  horses,  being  four  in  number,  died 
within  a  short  time  after :  since  that  time  he 
bath  had  great  losses  by  the  sudden  dying  of 
his  other  cattle ;  so  soon  as  his  sows  prgged, 
the  pigs  would  leap  and  caper,  and  imuiediately 
fall  down  and  die.  Also,  not  lung  after,  he 
was  taken  with  a  lameness  in  his  limbs  that  he 
could  neither  go  nor  stand  for  some  days. 
4ft«r  all  this,  he  was  very  much  vexed  with 


great  number  of  lice  of  an  estraordiQary  big* 
ness,  and  although  he  many  times  shilied  i.iin- 
self,  yet  he  was  not  any  thing  the  better,  but 
would  swarm  again  with  them ;  so  tiiat  in  the 
conclusion  ha  was  forced  to  bum  ail  his  cloilies, 
being  two  suits  of  apparel,  and  then  was  clean 
from  them. 

As  concerning  Amy  Duny,  one  Richard 
Spencer  deposefh,  that  abuot  the  first  of  Sep- 
leniber  last,  he  beard  her  say  at  his  house,  that 
the  devil  would  not  let  her  rest  until  sUe  were 
revenged  on  one  Cornelius  Sandeswell's  wife. 

Anu  Sandetwell,  wife  unto  the  above-said 
Cornelius,  deposed,  that  about  seven  or  eight 
years  since,  she  having  bought  a  certain  num« 
ber  of  geese,  meeting  with  Amy  Duny,  she  told 
her,  if  she  did  n'»t  fetch  her  geese  home  tley 
would  all  be  destroyed  :  which  in  a  lew  days 
after  it  came  to  pass. 

Afterwards  the  said  Amy  became  tenant  to 
this  deponent*s  husband  for  a  house,  who  told 
her,  that  if  she  looked  not  well  to  such  a  chim- 
ney in  her  house  that  the  same  viould  fall: 
whereupon  this  deponent  replied,  that  it  was 
a  new  one ;  but  not  minding  much  her  words, 
at  that  time  they  parted.  But  in  a  short  time 
the  chimney  fell  down  according  as  the  said 
Amy  had  said. 

Also  this  deponent  farther  saith,  that  her 
brother  being  a  fisherman,  and  using  to  go  into 
the  Northern  Seas,  she  desired  him  to  send  her 
a  firkin  offish,  which  he  did  accordingly;  and 
she  having  notice  that  the  said  firkm  was 
brought  into  Leystoff-Road,  she  desired  a  boat- 
man to  bring  it  ashore  with  the  other  goods  they 
were  to  bring;  and  she  going  down  to  meet 
the  boat-man  to  receive  her  fish,  desired  the 
said  Amy  to  go  along  with  her  to  help  her  home 
with  it;  Amy  repli^,  she  would  go  when  she 
had  it.  And  thereupon  this  deponent  went  to 
the  shore  without  her,  and  demanded  of  tlie 
boat-man  the  firkin,  they  told  her,  that  they 
could  not  keep  it  in  the  boat  from  falhng 
into  the  sea,  and  they  thought  it  was  gone  to 
the  devily  for  they  never  saw  tlie  like  before. 
And  being  demanded  by  this  deponent,  whe- 
ther any  other  goods  in  the  boat  were  likewise 
lost  as  well  as  hers?  they  answered  not  any. 

Thifi^  was  the  substance  of  the  whole  evidence 
given  against  the  prisoners  at  the  bar;  who  be- 
ing demanded,  what  they  had  to  say  for  them- 
selves ?  they  replied,  nothing  material  to  any 
thing  that  was  proved  against  them.  Wliere- 
upon,  the  judge  in  giving  his  direction  to  the 
jury,  told  them,  that  he  would  not  repeat  the 
evidence  unio  them,  lest  by  so  doing  he  shotiW 
wrong  the  evidence  on  the  one  side  or  on  toe 
other.  Only  this  acquainted  them,  that  they 
had  two  things  to  encjuire  aiter.  Fiist,  ^'*fr 
ther  or  no  these  children  were  bewiicl'edr 
Secondly,  Whether  the  prisoners  at  the  bar 
were  guilty  of  it? 

That  there  were  such  creatures  as  witches  he 
made  no  doubt  at  all ;  For  first,  the  scriptures 
bad  affirmed  so  much.  Secondly,  the  wisdom  ot 
all  nations  had  provided  laws  against  such  per- 
sons, which  is  an  i^gumen^  of  their  confidence 
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«f  socb  a  crime.  And  Buch  hatb  bteo  tbe  jodg- 
neDt  of  this  kingdom,  as  appears  by  that  act  of 
piriiament  which  hatb  provided  punishments 
proportionable  to  the  quafitj  of  the  offence. 
And  desired  tbem,  strictly  to  observe  their  evi- 
dence ;  and  desired  the  great  God  of  heaven  to 
direct  their  hearts  in  this  weighty  thing  they 
had  in  hand :  For  to  condemn  the  innocent,  and 
to  let  the  guilty  go  free,  were  both  an  abomina- 
tion to  the  Lord. 

With  tiiis  ;ihort  direction  the  jury  departed 
from  the  bar,  and  within  the  space  of  half  an 
hoor  returned,  and  brought  them  in  both 
Guilty  upon  the  several  indictments,  which  were 
thirteen  ii)  number,  whereupon  they  stood  in- 
dicted. 

This  was  upoil  Thursday  in  the  afternoon, 
March  13,  1665.  The  next  morning,  the  three 
children  with  their  parents  came  to  the  Lord 
Chief  Baron  Uales*s  lodging,  who  all  of  them 
spake  perfectly,  and  were  as  in  good  health  as 
ever  they  were;  only  Susan  Chandler,  by  rea- 
100  of  her  very  much  affliction,  did  look  very 
thin  and  wan.  And  their  friends  were  asked 
at  what  time  they  were  restored  thus  to  their 


speech  and  health  ?  And  Mr.  Pacy  did  affirm. 
That  withm  less  than  half  an  hour  after  thtf 
witches  were  convicted,  they  were  all  of  ihem 
restored,  and  slept  weU  that  night,  feeling  no 
pain ;  only  Susan  Chandler  felt  a  pain  like 
pricking  of  pins  in  her  stomach. 

After,  they  were  all  of  them  brought  down 
to  the  court,  but  Ann  Durent  was  so  fearful  to 
behold  them,  that  she  desired  she  might  not  see 
them.  The  other  two  continued  in  the  court 
and  they  affirmed  in  the  face  of  the  country,  and 
before  the  witches  themselves,  what  before  hath 
been  deposed  by  their  friends  and  relations  - 
the  prisoners  not  much  contradicting  chem  In 
conclusion,  the  judge  aad  all  the  court  were 
fully  satisfied  with  the  verdict,  and  thereopoo 
gave  judgment  against  the  witches  tlwit  they 
should  be  hanged.  ^ 

They  ^ere  much  urged  to  confess,  but  woul4 
not. 

That  morning  we  departed  for  Cambridee.' 
but  no  reprieve  was  granted :  And  they  wm 
executed  on  Monday  the  17ih  of  March  fol- 
lowing,  but  they  confessed  nothing. 


820.  The  Trial  of  Mr.  Benjamin  Keach,  at  the  Assizes  at  Avis- 
bury,  in  Buckinghamshire,  for  a  Libel :  17  Chabies  IL  a.  d; 
1 665. 

Benjamin  Keach  of  Winslow,  in  the 
county  of  Bodks,  having  wrote  a  little  book, 
entitled,  «•  The  Child's  Instructor ;  or,  A  New 
ind  Easy  Prhnroer :"  in  which  were  contained 
several  things  contrary  to  the  doctrine  and 
ceremonies  of  the  church  of  England  ;  as. 
That  infants  ought  not  to  be  baptized ;  That 
ItTmen  may  preach  the  Gospel ;  That  Christ 
shall  reign  personally  upon  the  earth  in  the 
latter  day,  &c.  He  had  no  sooner  got  it  print- 
ed, and  some  of  them  sent  down  to  him,  but 
one  Mr.  Strafford,  a  justice  of  the  peace  for 
that  county,  received  information  of  it.  Where- 
apon,  takiug  a  constable  with  him,  he  went  in 
<}Qeit  of  the  said  books  ;  and  coming  to  the 
bouse  of  Mr.  Keach,  found  and  seized  several 
of  them,  bound  Mr.  Keach  or er  to  answer  for 
't  at  the  neit  assizes  in  a  recognizance  of 
10O/.and  two  sureties  with  him  in  50/.  each. 

The  next  Assize  holden  for  the  said  county 
^•s  at  Aylsbury  on  the  8th  and  9th  of  October 
1664,  Lord  Chief  Justice  Hyde  being  Judge. 
On  the  1st  of  which  days,  in  ihe  forenoon,  Mr. 
Keach  was  called  upon  ;  who  answering  to  his 
name,  was  brought  to  the  bar,  and  examined  as 
fiillows : 

Jtidge,  Did  you  write  this  book?  [Hold- 
logoutoneof  the  Primmers  in  his  hand.] 

Keack,     I  writ  most  of  it. 

Judge,  What  have  you  to  do  to  tnke  other 
•en*8 trades  out  of  their  hands  .^  I  believe  you 
can  preach  as  well  as  write  books.  Thus  it  is 
tolet^ou,  and  such  as  you  are.  have  the  Scrip- 
ture to  wrest  to  your  own  destmctioii.    You 


have  made  m  your  book  a  new  Creed  :  I  have 
seen  three  CYeeds  before  ;  but  I  nevtfr  saw  i^ 
fourth  till  you  made  one. 

Keach.  1  have  not  made  a  Creed,  but  a  con* 
fession  of  the  Christian  faith. 

Judge.    Well,  that  isa  Creed  then. 

Keach.    Your  lordship  said  you  had  never 
seen  but  three  Creeds ;  but  thousands  of  Chris- 
uans  have  made  a  confession  of  their  faith. 

After  this  the  Judge  observed  to  the  Court 
several  thmgs  which  were  written  in  the  said 
book,  concernmg  Baptism  and  the  Ministers  o( 
the  Gospel,  which  were  contrary  to  the  Liturgy' 
of  the  Church  of  England,  and  so  a  breach  ot' 
the  Act  of  Uniformity. 

Keach.    My  lord,  as  to  those  things . 

Judge.  You  shall  not  preach  here,  nor  giv« 
the  reasons  of  your  damnable  doctrine,*  to 
seduce  and  infect  his  majesty's  subjects.  These 
are  not  things  for  such  as  you  are  to  meddle  with, 
audio  pretend  to  write  books  of  divinity: 
but  I  will  try  you  for  it  before  I  sleep. 

After  this  he  gave  directions  to  the  Clerk  to 
draw  up  the  Indictment ;  and  the  witnesses 
were  sworn,  and  ordered  to  stand  bv  the  Clerk 
till  the  Indictment  was  finished,  and 'then  to  go 
with  it  to  the  grand  inquest.  / 

••Upon  the  cruelty,  brutality,  and  illegality 
of  the  conduct  of  Chief  Justice  Hyde  in  this 
Trial,  see  the  observations  of  Mr.  Dunning  (af- 
terwards lord  Ashburton)  in  his  Speech  in  the 
House  of  Commons,  December  6th  17T0.  See 
Cobb.  Pari.  Hist. 
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Judge,  Gendemen  of  the  Ofaod  Juiyf  I 
lihfdl  send  jou  presentlj  a  biil  against  one  tliat 
hatli  taken  upon  bim  to  write  aueiv  Priroioar  for 
tb«  instruction  of.  your  children  :  He  id  a.baae 
and  dangerous  feiiow ;  and  if  this  be  suffered , 
children  by  learning  of  it  will  become  such  as 
be  is,  and  therefore  I  hope  you  will  do  your 
duty. 

The  Indictment  being  long,  took  so  much 
time  to  draw  it  up,  that  the  Trial  did  not  come 
on  till  the  next  day. 

The  next  day,  the  Court  being  set,  the  Grand 
Jury  found  the  bill^  and  brought  it  in  indorsed 
Biila  vera, 

€ierk,    Benjamin  Keach,  come  to  the  bar. 

Hr.  Keach  comes  to  the  bar. 

Clerk,    Hear  your  Charge.    '  Thou  art  here 

*  indicted  by  the  name  of  Benjamin  Keach,  of 

*  the  parish  of  Winslow,  in  the  county  of  Bucks: 
'  For  that  thou  being  a  seditious,  heretical,  and 
« schismatical  person,  evilly  and  maliciously 
'  disposed,  and  disaffected  to  his  miyesty's  ge- 
'  vernment,  and  the  government  of  the  Church 
'  of  England,  didst  maliciously  and  wickedly, 

*  on  the  1st  day  of  May,  in  the  16th  year  of  the  ' 
'^reign  of  our  sovereign  lord  the  king,  wnte, 

'  print,  and  publish,  or  cause  to  be  written, 

*  printed,  aod   published,  one   seditious  and 

*  venomous  boolc,  entitled,  ''  The  Child *s  In- 
'atructor;  or,  A  New  and  Easy  Primmer.;" 
'  wherein  are  contained  by  way  of  Question 

*  JMid  Answer,  these  damnable  positions,  con- 

*  trary  to  the  book  of  Common  Prayer,  aod 
'  the  Xitui;^  of  the  Church  of  England :  That 
'  is  to  say,  m  one  place  you  have  thus  written ; 
^ '  ^  Who  are  the  right  subjects  of  baptism  ? 
'  ^  A.  Believers,  or  godly  men  and  women  only, 

*  ^  who  can  make  confession  of  their  faith  and 

*  *  repentance.'     And  in  another  place  you 

*  have  miUiciousIy  and  wickedly  written  these 
'  words ;  <  S.  How  shall  it  then  go  with  the 
'  <  Saints?    A,   O,  very  well.     It  is  the  day 

*  *  they  have  longed  for :  Then  th^y  shall  hear 
' '  that  sentence.  Come,  ye  blessed  of  my  Fa- 

*  *  ther,  inherit  the  kingdom  prepared  for  you ; 
' '  and  so  shall  they  reign  with  Christ  on  the 
' '  earth  a  thousand  years,  even  on  Mount  Sion, 

*  *  in  New  Jerusalem ;  for  tliere  will  Christ^s 

*  *  throne  be,  on  which  the^  must  sit  down  with 

<  *  him.'  Then  follows  this  Question,  with  the 
^  Answer  thereto,  in  these  plain  English  words: 
' '  fi.  When  shall  the  wicked  and  tlie  fallen 
'  *  angels,  which  be  the  Devils,  be  judged?    A. 

*  *  When  the  thousand  years  shall  be  expired, 
^  '  then  shall  the  rest  of  the  devils  be  raised, 
'  *  and  then  shall  be  the  general  and  last  judg- 

*  ^  ment,  then  shall  all  the  rest  of  the  dead  and 
'  *  devils  be  judged  by  Christ  and  liis  glorified 

*  *  saints;  and  chev  being  arraigned  and  judged, 
' '  the  wicked  shall  be  condemned,  and  cast  by 
* '  aogek  into  the  lake  of  fire,  there  to  be  btirn- 
* '  ed  for  ever  and  ever.' 

'  In  another  place  thou  hast  wickedly  and 

<  maliciously  written  these  plain  English  words : 
* '  2,  Why  may  not  infants  be  received  into 
f '  the  Church'now,  as    they  were  ^ad^  iJbf 


law?  A.  Bietaae  the  fledigr  seed  is  cast 
out :  Though  God  under  Uiat  dispensation 
did  receive  infants  in  a  lineal  way  by  gene- 
ration, yet  be  thai  hath  die  key  of  David, 
that  openeth  and  no  man  shutteth,  that 
shutteta  and  no  man  openeth,  htth  shut  up 
that  way  into  the  Church;  and  hath  opened 
the  door  of  regeneration,  receiving  in  none 
but  believers.  S.  What  then  is  the  state  of 
infants?  A.  Infants  that  die  are  membes 
of  tlie  kingdom  of  Glory,  tiiough  they  be 
not  membm  of  the  visible  Chiurch.  H,  Do 
they  then  that  bring  in  infants  in  ^  fleshly 
and  lineal  way,  .lerr  from  the  way  of  truth? 
A.  Yen,  they  do;  for  they  make  not  God's 
holy  word  their  rule,  but  do  presume  to 
open  a  door  that  Christ  hath  shut,  and  none 
ought  to  open.'  And  also  in  another  place 
thou  hast  wickedly  and  maliciously  com- 
posed "  A  short  Confession  of  the  Christian 
Faith ;"  wherein  thou  hast  affirmed  this  con- 
cerDiDg  the  second  person  in  the  Blessed 
Trinity,  in  these  plain  English  words:  *  I  also 
'  believe  thiic  he  rose  again  the  third  day  froin 
'  the  dead,  and  ascended  into  Heaven  above, 
'  and  there  now  sitteth  on  the  right  hand  of 
'God  the  Father;  and  from 'thrice  he  shall 
'  cume  again  at  the  appointed  time  of  tbe 
'  Father  to  reign  personally  upon  the  earth, 
*  and  to  be  judge  of  the  quick  and  desd.' 
And  in  another  place  thou  hast  wickedly  and 
maliciously  affirmed  these  things  concerning 
true  Gospel- Ministers,  in  these  plain  English 
words  following:  '  Christ  hath  not  chosen  the 
.wise  and  prudent  man  after  the  flesh,  not 
great  doctors  and  rabbies;  Not  many  mighty 
and  noble,  saitb  Paul,  are  called :  but  rather 
the  poor  and  despised,  even  tnidesmeo,  and  • 
such-like,  as  was  Matthew^  Peter,  Audiew, 
Paul,  and  others.  And  Christ's  true  minis- 
ters have  not  their  learning  and  wisdom  from  - 
men,  or  from  universities,  or  human  schools 
for  human  learning.  Aru  and  sciences  are 
not  essential  to  making  of  a  true  minister, 
but  the  ^ifls  of  God,  which  cannot  be 
bought  with  silver  and  gold ;  and  also  as 
they  have  freely  received  tbe  gift,  so  they  do 
freely  administer :  They  do  not  preach  fitf 
hire,  for  gain  and  filthy  lucre :  They  are  nqt 
like  tbe  false  teachers,  who  look  for  g^i^ 
from  their  quarter;  who  eat  the  fat,  aod 
clothe  themselves  with  the  woqIi  <^d  kill 
them  that  are  fed;  tliose  that  put  not  into 
their  mouths,  they  prepare  war  agauist: 
Also  they  are  not  LonJs  over  God's  heritage 
they  rule  them  not  by  force  and  crueity^ 
neither  have  they  power  to  force  and  co**" 
pel  men  to  believe  and  obey  their  doctrine% 
but  are  only  to  persuade  ^nd  intreat^  nV 
this  is  the  way  of  the  Go^l,  as  Chnst 
taught  them :' 

^  And  many  other  things  hast  thou  seditioii»J|V 
wickedly,  and  malicuiusly  written  in  the  said 
book,  to  the  great  displeasure  of  AlnaigwjF 
God,  the  scandal  of  the  liturgy  of  ibe  churcb 
of  Eogiandy  the  disaffection  ^the  king  »  P^ 
pie  tp,hisiiuijesty'sgoven&mejDty  (be  da<^^  ^ 
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^  tbe  pCACf  of'Cbif  kingdom,  t*  the  evilet^iQple 
.<  pf  ocb^rf,  find  oOolLrary  to  Ui«  H»t»l;e  in  (hat 
*  case  made  and  provided.  How  ftay  yiMi,  3aiv« 
^  jaiaia  ^eacb ;  are  you  Gaiky«  or  Not  Giuity  V 

Reach,  The  Indictment  is  90  very  ioay,  ihnt 
{  9a«ooc  remember  half  of  it|  jBor  have  J.  b^en 
accQftomed  to  .plead  to  Indictwieot#:  dierefore 
1  desire  a  cppy  of  it,  and  liberty  to  confer  mch 
cQausel  about  it,  ia  order  to  pait  ia  my  excep- 
tions, and  then  I  shaji  plead  to  it. 

/lu^e.  it  is  yoar.  intention,  I  perceive,  to 
4eUy  ycMir  trial  to  fbe  n^t  assiiBe. 

Keack.  No,  0/  Wrd,  J  baye  n^  detigp  by 
this  to  delay  my  trial. 

Jmdge,  I  91U  not  deny  you  what  is  your 
ri^t,  but  yoa  roust  first  plead  to  your  India- 
ment,  and  afterwards  you  shall  baveacopy  of  it. 

Keach.  I  desire  I  may  have  a  copy  of  it 
before  I  plead,  in  order  to  put  in  my  Exceptions 
igaia&t  it. 

J*df^.  Yoa  sImU  not  have  it,  before  you 
pW^d  Guilty  or  Not  Gailty; 

Keach.  It  is  ^hat  has  been.gninted  to  others. 

Ju4g€.  Vou  shall  mot  h«ve  it  first ;  and  if 
you  refuse  to  plead  Guilty  or  Not  GoiUy,  I 
-fihall  take  hpro  eonfeuOf  and  give  judgment 
against  you  accordingly. 

Meach,  Not  Guilty,  ray  lord. 

Judge,  Now  you  may  havie  a  copy  of  your 
^odictment,  and  I  will  give  you  an  hour's  time 
10  consider  of  it. 

Keach.  If  I  may  have  no  longer  time^  I 
doa^t  desire  a»y. 

Judge.  I  have  something  else  to  do  than 
wait  lipon  you;  you  s^e  not  a  person  fit  to  go 
abroad  till  next  Assise,  and  you  will  think  it 
hard  if  I  should  cominit  yon  to  gaol  till  then : 
bat  because  you  sbaU  not  say  but  that' you 
were  vfiEeivd  fiiir,  if  you'will  find  sttiBcieot  sore- 
ties  for  your  appearance  at  the  next  assize,  and 
for  your  good'beliavioiir  till  then,  you  shall  not 
be  tried  Ull  then. 

Keach.     My  kwd,  I  am  content  to  be  tried 


Judge,    Go  on  then,  a  God's  name. 

Ckrk.  Geittlemen  of  the  Jury,  answer  to 
year  names,  &c. 

Tlien  the  Jury  were 'sworn,  well  and  truly  to 
try  tbe  tra%:erse  Jbetween  the  king's  majesty 
aad  the  prisoner  at  the  bar. 

Judge,  Clerk,  read  the  Indiotmcut.  [He 
reads  it.] 

Gastlemen  of  tbe  Jury,  the  prisoner  at  tbe 
bar  has  pleaded  Not  Guilty,  aiid  your  charge  is 
to  iiK)uire  -whether  he  he  gaiky  or  act. 

Then  the  Witnesses  were  tworn,  who  weve 
Neel  and  Wbiteludl.  s 

Aim/ deposed.  That  justice  Strafford  seat  for 
him  to  hift  house ;  when  he  came  tbere,  the  jus- 
tice sent  him  back  again  for  his  staff  of  autho- 
rity ;  which  beia^  done,  he  went  with  the  jus- 
tice to  one  Moody's  stalJ,  and  aSked  for  .some 
Pfiaunces  arhieh  be  bad;  be^nswered,  that  he 
bad  none.  That  from  thence  they  went  to  Mr. 
Keach's  house,  where  first  they  saw  his  wife, 
who  told  them  be  sras  in  jmi  inward  room. 
They  asked  her,  if  tboM  nicro  not  soac  Phm- 
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mers  in  the  bouse?  She  said,  there  was,  and 
about  thirty  were  brought  forth  aud  delivered 
^o  them.  ' 

Then  Justice  Strafford  himself  was  also  eya- 
mioed  :  he  said,  Tliaf  he  found  the  Primmers 
now  before  the  Court  in  Beoj.  Keach's  bouse, 
and  seized  them ;  and  that  the  prisoner  at  the 
bar  had  confessed  before  him,  that.he  writ  and 
composed  the  said  book. 

Then  a  Copy  of  the  prisoner's  Examioatioa 
before  the  said  justice,  signed  with  his  own 
hand,  was  produced  and  read;  wherein  was 
contaioed,  That  the  pj-isoner  being  asked  whe- 
ther he  was  the  author  or  writer  of  the  said 
Book?  answered,  Yes,  he  was.  And  further 
declared,  TluU  he  delivered  a  part  of  the  copy 
to  one  Oviat  a  priiuer  at  London,  since  dead; 
and  that  tlie  rest  of  the  copy  he  sent  up  by  ano- 
ther hand,  but  that  he  knew  not  who  printed 
it :  That  about  forty  of  them  wrre  sent  dowa 
to  him,  of  which  he  had  dispersed  about  twelve, 
and  that  the  price  was  five- pence  each  book. 

After  this  the  Judge  called  for  a  Common- 
Prayer-Book,  and  laid  it  before  him,  and  order- 
ed one  of  the  Primmers  to  be  given  to  the  gen- 
tlemen of  ,the  Jury,  and  bid  them  look  on  those 
parts  where  the  leaves  ivere  turned  down. 

Judgf.  Clerk,  read  those  sentences  in  the 
Indicttnent,  whit^h  are  taken  out  of  the  book, 
timt  tlie  Jury  may  turn  to  them,  and  see  that 
the  said  positions  are  contained  in  the  book. 

Cl(^k.  *  42.  Who  are   the  right  subjects  of 

*  Baptism  ?    A.  Believers  or  godly  men   and 
'  wonu'ii   only,  who  can  make   confession  of 
'  their  faith  and  repentance.' 

Judge.  This  is  contrary  to  tbe  book  of  Com- 
mon-Prayer,  for  that  appoints  infants  to  he 
baptised)  as  well  as  men.  and .  women.  [Here 
he  read  several  places  in  the  Liturgy,  wherein 
the  baptising  of  iofuiits  is  enjoined  and  directed.! 

Clerk  reads.  *  Q.  How  shall  it  then  go  witfi 
'  the  saints?  A.  Oh,  very  well !  it  T&  ;he  day 

*  that  they  have  longed  fo;*:    then  they  shall 

*  hear  that  sentence.  Come,  ye  blessed  ofotvy 

*  Father,  inherit  the  kingdom  prepared  for  you  7 

*  And  so  shall  they  reiga  with  Christ  on  earth 
'  a  thousand  yean,  &c.' 

Judge.  This  is  contrary  to  the  Creed  in  tbs 
Book  of  CooMEnon-Prayer,  and  is  an  old  heresy, 
which  was  cast  oi^t  of  the  Church  a  thousand 
y«ars  ago,  and  ^as  likewise  coudemned  by  the 
Council  of  Constance  about  500  years  ago,  and 
hath  laiit  dead  ever  since,  till  now  .this  rascal 
hatli  revived  it. 

Clerk  reads.  ^  Q.  Why  in,ay  not  infiiats  ha 
^  received  into  the  Church  naw,  as  they  wace 

*  under  the  Jaw?  J,  Because  the  fleshly  seed.ia 

<  Cast  oat,  &C.  Q.  What  then  is  the  stata  of 
'  infants?  A.  Inlaati  that  die,  afc  membisrs  pf 
'  the  kingdom  of  Glory,  though  they,  be  not 

<  members  of  the  Visible  Chorfih.  Q.  Do 
'  they  then  that  bring  in  infants  by  a  fleshly 
'  lineal  way,  err  from  the  truth  ?  A.  Yea,  they 
'  do ;  for  they  make  not  God's  Iwly  word  their 
'  rale,  but  do  presume  to  4»pen  ;a  door  4hat 

*  Christ  hath  shut,  and  nooe  ought  to  opeo,! ,  j 

Judge.  This  also  is  contrary  to  the  book  of 
2Z 
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Coroinon-PrHjrer,  which  appoints  infants  to  be 
received  into  the  Church,  ond  directs  the  priest 
to  say,  when  he  hath  sprinkled  the  ehitd,  '  We 

*  receive  this  child  info  the  congregation  of 
'  Christ's  fleck/  And  whereas  he  sa^s  that  in- 
fants that  die  are  members  of  the  kingdom  of 
Glory,  though  not  of  the  visible  Church,  he 
speaks  this  of  infants  in  general,  and  so  the 
ciiild  of  a  Turk  or  Heathen  is  made  equal  with 
the  child  of  a  Christian :  But  the  Church  hath 
otherwise  determined ;  that  is,  if  an  infant  die 
after  baptism,  and  before  it  hall)  actually 
sinned,  it  is  saved,  because  original  sin  is  wash- 
•fl  away  in  baptism.     Read  on. 

Cierk.  Also  in  another  place  thou  hast 
wickedly  and  maliciously  composed, '  A  short 
'  Confesbion  o f  faith/ in  which  toou  hast  affirmed 
thus,  concerning  the  second  person  in  the 
blessed  Trinity,  in  these  plain' English  words; 

*  I  also  believe  that  he  rose  again  the  third  day 
'  from  the  dead,  and  ascended  into  heaven,  and 

*  there  now  sitttth  at  the  ri^ht  hand  of  God 
'  the  Fatlier;  and  from  thence  he  shall  come 
'  agafn  at  the  appointed  time  of  the  Father,  to 

*  reign  personally  upon  the  earth,  and  to  be 

*  the  judge  of  the  quick  and  the  dead.' 

Jud(*e.  This  is  contrary  to  our  Creed:  for 
whereas  be  saith,  *  From  thence  he  shall  coriie 

*  attain  at  the  appointed  time  of  the  Father;  to 

*  reign   personally  upon  the  earth,  and  to  be 

*  judge  both  of  the  quick  and  the  dead;'  bur 
Creed  only  saith,  '  From  thence  he  shall  come 

*  to  judge  both  the  quick  and  the  dead.' 

Clerk,  And  in  another  place  thou  vhast 
wickedly  and  maliciously  affirmed  these  things 
concerning  true  Gospel-Ministers,  in  these 
plain  English  words  following :  '  Christ  hath  not 

*  cliosen  the  wise  and  prudent  men  after  the 

<  flesh,   not  great  doctors  and  rabbies  ;   Not 

<  many  mighty  and  noble,  saith  Paul,  are  called, 
'  &c.  at  above.' 

Judge,  This  also  is  contrary  to  the  Book  of 
Common-Prayer:  for  whereas  the  position  in 
the  Indictment  snitb,  Christ  hath  not  chosen 
great  rabbies  and  doctors,  butVather  the  poor, 
and  despised,  and  tradesmen;  the  Book  of 
Common-Prayer  doth  admit  of  such.  [Here 
he  read  some  paf^sages  concerning  the  qualifi- 
cation of  Ministers,  and  their  manner  of  Con- 
secration.] Because  Christ,  when  he  was  upon 
the  earth,  made  choice  of  tradesmen  to  be  his 
discrples;  therefore  this  fellow  would  have 
ministers  to  be  such  now ;  taylors,  and  pedlars, 
and  tinkers, and  such  fellows  as  be  is:  But  it 
is  otherwise  now,  as  appears  fi-om  the  manner 
in  which  the  Churcii  has  apiM>inied  them  to  be 
chosen,  ordained, and  consecrated. 

The  Judge  having  thus  gone  through  the  In- 
dictment, the  prisoner  b^an  to  speak  in  his 
defence. 

Kesch.    As  to  the  doctrines— 

Judge.  Yoa  shall  not  speak  liere,  except  to 
the  matter  of  feet :  that  is  to  <ay,  whether  you 
writ  this  b^ok  or  not*. 

Kmek.  I  desire  liberty  to  speak  to  the  par- 
ticutars  in  my  Indictment, and  those  thiogp  that 
ltov( 


Judges  You  shall  not  be  suffered  to  give  the 
reasons  for  your  darauabie  doctrine  here,  to  it- 
doce  the  king's  subjects. 

Keach..  is  my  reliieion  so  bad,  that  I  may 
not  be  allowed  to  spealk  I 

Judge,  I  know  your  religion,  you  are  a 
Fifth  Monarchy  Man  ;  and  you  can  preach,  ai 
well  as  write  books ;  and  you  will  preach  here^ 
if  I  would  let  you :  but  I  shall  take  such  order 
as  you  shall  do  no  more  mischief. 

Keach,  .  I  did  not  write  all  the  book,  for 
there  is  an  epistle  to  it  written  bj  another  hand; 
neitlier  can  it  be  proved  that  I  writ  all  tluu  it 
put  into  the  Indictment. 

Judge,  It  is  all  one  whether  you  writ  it  joor^ 
self,  or  dictated  to  another  to  write  it :  but  it 
appears  by  your  examination  under  your  owa 
hand,  that  you  wrote  it  all. 

Keach,  Because  I  writ  the  major  part  of  it, 
I  was  contented  to  let  it  go  with  the  word  dl 
in  my  examination  before  justice  Stratford;  but 
I  cannot  in  conscience  say  I  wrote  it  all :  oar 
is  it  proved  that  I  published  it. 

Judge,  Yes,  you  did  (  for  Moody  had  six 
bo6k8ofyou. 

Keach,  I  did  neither  sell  them,  nor  deliver 
them  to  him. 

Judse.  lie  had  them  at  your  house,  aod  it 
is  not  likely  he  shuuld  take  them  without  your 
consent. 

Keach.  I  do  not  say  he  had  tliem  without 
my  consent. 

Judge,  It  is  all  one,  then,  as  if  you  deltvervil 
them. 

Here  the  Judge  summed  up  the  Evidence, 
and  gave  his  Charge  to  the  Jury ;  but  this  tbt 
Amanuensis  has  omitted. 

The  Jury  being  withdrawn,  staid  for  somt 
hours:  at  length  one  of  the  officers  who  attend 
ed  them  came  in. 

Officer,  My  lord,  the  Jury  about  the  Prim- 
mors  cannot  agree. 

Judge.    But  they  must  a§^ee. 

Officer,  They  desire  to  know  whether  ons 
of  tliem  may  not  come  and  speak  with  ^ur 
lordship,  about  something  whereof  they  arc  ia 
doubt. 

Judge.  Yes,  privately :  [And  then  ordered 
one  to  come  tt>  him  on  the  bench.] 

Tlien  the  officer  called  one,  and  be  was  u^ 
upon  the  clerk's  table,  and  tiie  Judge  wd  l>e 
whispered  together  a  great  while ;  and  it  wu 
observed,  that  the  .fudge  having  his  faatuls  apoa 
his  shoulders,  would  frequently  shake  him  as  lie 
spake  to  him.  Upon  this  person's  retumiofi 
the  whole  Jury  quickly  came  in,  and  beine  ac- 
cording to  custom  called  over  by  their  names, 
the  clerk  proceeded. 

Clerk*    Are  you  agreed  in  your  verdict? 

Jury,    Yes,  yes. 
.    Clerk,    Who  shall  speak  for  you  r 

Jury,    Our  Foreman. 

Clerk,  How  say  yoa,  is  Benjamin  Knch 
Guilty  of  the  matters  contained  m  the  Isd^t* 
meat  against  him,  or  Not  Guilty? 

Foremen,    Guilty  in  part. 

Clerk.    Ofwiiatpart? 
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Foreman.  There  is  sometbing  contained  in 
the  lodictment,  irhieb  is  not  in  the  book. 

Clerk.     What  it  that  ? 

Ftfreomn,  In  the  Indictment  he  is  charged 
with  these  words,  *  When  the  thousand  jean 
*  shall  be  eapired,  then  shall  ali  the  rest  of  the 
■  devils  he  raised  :*  hot  in  the  hook  it  is,  *  I'hen 
'  shall  the  rest  of  the  dead  be<fai6ed.* 

Clerk.  Is  he  guiitj  of  all  the  rest  of  the  In- 
dictment,  that  Sentence  excepted  ? 

One  iff  ike  Jvry»  I  cannot  in  conscience 
fijid  him  Guilty,  because  the  words  in  the  In- 
dictasent  and  the  Book  do  not  agree. 

Judge,  That  is  onlj  through  a  mistake  of 
the  clerk's,  and  in  that  sentence  onljr ;  and  yon 
may  find  him  guilty  of  all,  that  Sentence  ex- 
cepted :  but  why  did  you  come  in  before  you 
vere  agreed  ? 

Foretnan.    We  thought  we  had  l)een  agreed. 

Judge.  You  mukt  go  out  again,  and  agree; 
and  at  for.  you,  that  say  you  cannot  in  con- 
sdeoce  find  him  guilty,  if  you  say  so  again, 
witiMMit  giving  reasons  for  ir,  I  shall  take  an 
•rder  with  you. 

Then  the  Jury  withdrew,  and  in  a  little  time 
ivtamed  again. 

Clerk,     Are  you  agreed  in  your  verdict  ? 

Jury,    Yes- 

Cm'k,  How  say  you,  is  Benjamin  Keach 
Guilty  of  the  matters  charged  in  the  Indictment 
•gainst  him,  or  Not  Guilty  f 

Foreman.     Guihy  of  the  Indictment;  that 

*  Where  one  is  indicted  for  writing  a  libel 
itcundum  ienorem  aequentem^  or  for  lerging  a 
deed  to  and  so  described,  any  the  least  variance 
between  the  libel  recited,  or  deed  described, 
and  those  given  in  evidence,  is  fata).  But 
where  the  substance  ouly  of  a  libel  is  set  forth 
in  Latin,  it  is  sufficient  if  the  libel  be  proved 
to  have  the  same  sense  as  is  set  forth.  Hawk. 
PL  C.  Book  2.  c.  46.  s.  36.  In  manner  and 
form  followingf  that  u  to  soy,  do  not  require 
an  exact  recitaL  See,  as  to  the  tenor  and  effect 
following ;  and  as  to  tlie  kind  and  degree  of 
variance  that  is  fatal,  and  as  to  the  danger  of 
Judges  indulging  in  solution  of  variances,  the 
aadiorities  referred  to  in  Leach*s  edition  of 
Hawkins,  ubiiup. 


sentence,  wherein  ^  devils'  is  inserted  instead 
of  *  dead/  only  excepted. 

Upon  this,  Benjamin  Keach  was  called  to 
the  bar,  and  the  Judge  proceeded  to  pass  Sen- 
tence upon  him  as  follows  : 

Judge.  Benjamin  Keach,  you  are  here  con- 
victed of  writing  and  publishing  a  seditious  and 
scandalous  Book,  for  which  the  court's  judg- 
ment is  this,  and  the  court  doih  award,  That 
you  shall  go  to  gaol  for  a  fortnight,  without  bail 
or  mainprise ;  and  the  next  Saturday  to  stand 
upon  the  piUory  at  Ailsbury  for  the  space  of 
two  hours,  from  eleven  o'clock  to  one,  with  a 
Paper  upon  your  head  with  this  inscripiiou, 
'*  For  writing,  printing,  and  publishing  a  scliis- 
matical  Book,  intitled.  The  Child's  Instructor, 
or  a  New  and  Easy  Primmer."  And  the  next 
Thursday  to  stand  in  the  same  manner,  and 
fur  the  same,  time,  in  the  market  of  Winslow; 
and  there  vour  Book  sliall  be  openly  burnt  be- 
fore ypur  nice  by  the  common  hangman,  in  dis- 
grace of  you  and  your  doctrine.  And  \^u  shall, 
forfeit  to  the  kiog*s  majesty  the  sum  of  ZOL 
and  shall  remain  in  gaol  until  you  find  sureties 
for  your  good  behaviour  and  appearance  at  the 
next  assizes,  there  to  renounce  your  doctrine, 
and  make  such  public  submission  as  shall  be 
injoiued  you.     Take  him  ,away,  keeper. 

Keach.  I  hope  I  shall  never  renounce  those 
truths  which  I  have  written  in  that  Book, 

Clerk.  My  Lord,  he  says  he  hopes  he  shall 
never  repent. 

But  the  Judge  taking  no  notice,  the  gaoler 
%$6k  him  away. 

According  to  the  Sentence  passed  upon  him, 
he  was  kept  close  prisoner  till  the  Saturday  fol- 
lowing, and  then  about  eleven  o'clock  was  car- 
ried to  the  pillory  at  Ailsbury ;  where  he  stood 
full  iwo  -hours  to  a  minute,  was  denied  the  li- 
berty of  speaking  to  the  spectators,  and  had 
hishandaas  well  as  his  head  carefully  kept  in 
the  pillory  the  whole  time.  On  the  Thureday 
following  he  stood  in  the  same  manner  and  for 
the  same  time  at  Winslew^  the  town  where  he 
lived,  and  had  his  <fiook  burnt  before  him. 
After  this,  upon  paying  his  fine,  and  giving 
sufficient  security  for  his  good  behaviour,  he 
was  set  at  liberty ;  but  was  never  brought  to 
make  a  recantauon. 


22 L  The  Case  of  the  Jurisdiction  of  the  House  of  Peers,  between 
Thomas  Skinner,  Merchant,  and  the  East-India  Company  t 
18  Charles  II.  a.  d.  1666. 


[Of  this  Case  the  fullest  account  which  has  been 
found  in  print,  is  contained  in  a  small  book 

.  published  in  the  year  1669,  under  the  title 
of  **  The  Grand  Questiou  concernjng  the 
Judicature  of  the  House  of  Peer^,  stated  and 
argued."  The  Report  which  is  here  given  of 
the  Case,  has  been  extracted  chiefly  from  a 
copy  of  that  Work,  obligingly  imparted  by 
the  very  learned  Mr.  Uaigrave,  who  has 
published  a  concise  but  very  perspicnous 


abridement  of  this  Case,  in  that  most  valuable 
repository  of  legal  knowledge,  upon  the  sub- 
ject of  this  Case  and  other  matters  connected 
with  it,  his  "  lotroductoiy  Preface*'  ^o  lord 
Hale*s  <<  Jurisdiction  of  the  Lords*  House  of 
Parliament.*'  See  also  in  Mr.  Hargrave's 
"  Judicial  Arguments  and  Collections,'*  (vol. 
1,  p.  1,  vol.  2,  p.  183.)  his  very  full  and  ela- 
borate Opinions  on  the  Cases  of  Bond  and 
Butler,  wno  were  fined  and  imprisoned  by  tha 
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Irish  House  of  Lords,  and  of  Perry,  f^ho  was 
fined  and  imprisoned  by  the  English  House  of 
Lords.  This  Cftse  of  Skinner  and  the  East 
India  Company,  was  also  noticed  by  Mr. 
Clifford  in  Flower's  Case.] 

Soon  after  his  majesty's  happy  Restoration, 
ohe  Thomas  Skinner  preferred  a  Petition  to 
liim  in  council,  purporting  '  Great  oppressions 

*  and  spoils  sustiiined  by  him  in  th^  Indies  ftom 
<  the  East  India  Company,  robbing  him  of  a 
^  ship  and  goods  of  sr  great  value,  dispossessing 
'  him  of  a  plantation  oe  had  there,  a  dwelling 

*  bouse  and  vvarehous(<  at  Jamby,aDd  an  island 

*  called  Barella  (which  he  had  bought  of  that 
'  king)  assaulting  his  person  to  the  danger  of  his 

*  life,  and  several  other  injuries  done  him  ;  Fur 

*  which  he  prayed  the  king's  justice  to  appoint 

*  a  court,  constable  and' marshal  to  hear  and 

*  determine  those  matters,  they  not  being other- 

*  wise  determinable  by  the  oi'dinary  course  of 

*  law,  or  to  put  it  into  any  other  way  for  just 

*  relief/  After  some  years  attendance  and  so- 
licitation and  several  Petitions  of  this  poor 
man'^s,  the  king  at  last  refers  it  to  certain  lords, 
viz.  ihe  Lord  Archbishop  of  Canterbury,  the 
Lord  Chancellor,  the  Lord  Privy  Seal  and  the 
lord  Ashley,  to  call  all  parlies  before  them,  and 
compose  the  matter  if  they  could  ;  the  Order  of 
Reference  runs  thus  : 

'  Whereas  upon    the  Petition   of    Thomas 
*■  Skinner  merchant,  setting  forth  his  sufferitigs 

*  under  the  barbarous  oppressions  of  the  'E^%i 
'  India  Company,  his '  majesty  was  graciously 

*  pleased  by  order  of  the  27th  of  August  last, 
•'  to  defer  the  clearing  of  the  matter  for  erect' 

*  jog  a  court  lo  determine  ailiiirs  of  this  nature 

*  till  the  second  meeting  of  this  board  at  White- 

*  hall,  and  in  regard  the  said  Company  have 
'  slighted   the  orders  of  this  board,  and  not 

*  complied  with  any  references  or  mediations, 

<  desii^ning  to  wear  out  the  Petitioners'  life  in 
'  tedious  attendances ;  he  did  by  his  Petition 
'  ibis  day  read  at  the  board,  humbly  pray  that 
'  the  said  court  may  be  now  crected,^  to  relieve 
'  the  Petitioner  according  to  justice,  and  put  a 
'  period  to  his  grievances  :  Whereupon  his  ma- 

*  jesty  present  in   council  did  order,  That  his 

*  grace  the  Lord  Archbishop  of  Canterbury, 
^  the  Lord  Chancellor,  Lord  Privy  Seal,  and 

*  the  lord  Ashley  do  send  fur  the  Governor  and 

*  some  of  the  Members  of  the  East  India  Com- 
'  pany,  to  treat  with  thetn,  and  to  induce  them 

<  to  give  the  said  Mir.  Skinner  such  reasonable 

*  s/itisfuctibn,  as  may  in  some  measure  be  an- 

*  swerable  to  the  loss  and  damage  he  hath  su^ 
'  fered  under  them.        (Signed) 

*  John  Nicholas.* 

It  appears  by  the  Report  of  the  Lords  R«- 
ferrees,  Dec.  6,  1666,  that  this  Order  was  made 
on  the  93rd  of  the  March  preceding. 

These  Lords  Ueferrees  met,  took  mach  pains 
in  it,  spent  several  days  :  Ordered  Mr.  Ayloff 
of  counsel  with  Skinner,  to  give  them  und^r 
his  hand  a  true  state  of  the  business,  whose 
lisport  I  will  here  set  down  in  terminit. 


The  Case  of  THOMAS  SKINNER,  Merchant, 
and  his  Demands  agftinst  the  Eau  India 
Company,  for  Damages  done  hiin  an  1659, 
in  India. 

In  the  year  1657,  was  ft  i^eneral  liberty  of 
trade  into  the  East  Indiei ;  then  Thomas  Skin- 
ner furnished  and  set  forth  his  ship  called  the 
Thomas  frora  London,  on  a  trading- voyage  to 
the  Indies,  and  arrived  there  in  1058. 

The  Company  by  their  letters^  May  the  7th, 
1658,  which  arrived  in  India  in  November  fol- 
lowing, commanded  their  ngeots  to  seize  all- 
ships  and  goods  of  English  trading  there,  aad 
dispose  half  to  the  Commonwealtii,  and  half  to 
the  Company. 

The  agents  of  Bantam  direct  those  of  Jamby 
to  seize  the  estate  of  Frederic  Skinner  in  the 
hands  of  Thomas ;  saying,  Thomas  hadnmhing 
there  of  his  own  ;  and  that  Thomas  Leaver, 
chief  of  Jamby,  should  s^nre  in  his  hands 
what  estate  he  had  of  Frederic'8,for  a  debt  sug- 
gested owing  by  him  to  the  Company ;  upoo 
which  pretences  they  seized  Thomas  Skinner's 
ship  and  goods,  broke  open  his  warehouse,  at- 
saulred  him  in  his  house,  and  dispossessed  him 
of  his  island  Barella ;  for  which'  injuries  be 
hopes  satisfaction,  and  therefore  in  particolar 
demands. 

For  196  peculls  of  pepper,  M  peculls  of  nut- 
megs, and  for  beef,  strong  waters  and  otter 
provisions  and  merchandizes,  taken  out  o(  his 
ship  by  the  agents  of  Jamby  and  the  crew  of 
the  ship  Dragon,  then  in  the  Company's  ser- 
vice, 3,355  rials. 

The  Company  agree  the  value  3,160  rials 
broaght  to  their  account,  bnt  it  being  proved, 
That  the  rest  was  laden  on  board  Skinner's 
ship,  this  embezzlement  or  sobduUion  by  the 
agents,  is  just  to  lie  upon  the  Company. 

For  his  ship  and  furniture,  sworn  by  tno 
witnesses  to  be  worth  S5  or  26,000/.  tter* 
ling,  and  that  she  was  worth  as  mach  or- 
more  in  India  when  taken,  yet  abate  a  fifth  for 
ware  and  tare,  rests,  8,000  rials. 

For  eleven  small  copper  ordnances,  and 
their  field  carriages,  350  rials,  and  two  qudylei 
of  ropes  80  rials,  in  all  430  rials. 

For  10  barrels  of  English  powder,  at  95  rials 
per  barrel,  and  sword  blades,  spectacles,  pro- 
spective glasses,  boxes,  knives,  sciiMn  h,nd 
other  small  merchandises,  iron  works,  nails, 
pistols,  pictures  anA  looking-glasses  with  ebony 
frames  on  board,  and  ship -planks  and  other 
wood  on  shoi'e  and  in  the  warehouse,  valaed 
by  Marmadake  GrimstJoa,  and  Peter  de  Barrier 
purser  of  the  ship,  at  1,730  rials. 

For  monies  owing  by  Thomas  Leaver  to 
Frederic  Skinner,  assigned  to  Thomas,  and  ac- 
cepted by  Leaver  ^Itlrpromise  to  pay,  hot  de- 
tained by  order  of  the  Company,  who  hhft 
in  their  hands  a  greater  sum  of  Leaver's  to 
indemnify  them  against  this  demand,  1)581 
rials. 

For  bis  charges  at  Jamby  six  months  ojder 
that  trouble  and  coming  home  over  land  from 
India  19  months  travel ;  the  Gooptoy's  eg^o^ 
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Tefamng  tc  give   bim  pasis^   io   tbeir  &faip», 
1800  rials. 

Total  16,896  rials. 

Interest  for  16,886  rials  for  six  jears.  Rials 
are  valued  at  Jamby  5s.  par  riaJ:  But  wlfat 
ifaej  prodQce  here,  beiag  brought  over  in  black 
pepper  to  the  company  clear  of  ill  chaiges, 
is  expeeced,  rbey  will  ingenuously  own. 

For  the  assault  of  his  person,  loss  of  sis  years 
time,  disappointment  of  bis  trade,  attendance 
and  eharge  here,  disseitin  of  his  i^and. 

Bet  lie  valuable  at  more  than  all  the  other 
particuTars,  are  humbly  submitted  to  your  lord- 
ships discretion. 

(Signed)        Josspa  Aylovf. 

Tbe  Lords  Refemses  to  this  requiring  the 
Answer  of  the  Company,  receive  this  as  fi>Uow&. 

To  tlie  right  honourable  the  Lortis  Aeferrees, 
oooceming  the  demands  of  Thomas  Skin- 
ner upon  the  East  India  Company. 

''  In  obedience  to  jour  lordships  order  and 
direction,  the  Court  of  Committees  of  the  said 
Compuiy  have  considered  of  the  matter  pro- 
posed by  your  lordships,  and  do  humbly  offer 
to  your  lordships ;  that  for  the  nutmeg!*,  white 
pepper  and  other  things,  which  were  seized  by 
tbe  justice  of  the  place  in  part  of  a  debt  due  to 
the  Company  from  Frederick  Skinner,  which 
said  goods  were  brought  to  the  Company's  ac- 
counts, choueh  the  same  were  afterwards  lost 
in  the  ship  Dragon ;  and  in  the  regftrd  the  ac- 
coutits  between  the  Company  and  Frederick 
are  concluded,  and  the  said  goods  not  included 
therein ;  the  said  Company  have  always  offered 
to  pay  for  the  said  goods,  and  are  now  ready 
to  pay  dyl60  dollars  for  tlie  same,  which  at  4s. 
9d.  per  dollar,  amounts  unto  the  sum  of  750/. 
lOf.  And  concerning  the  1,591  dollars  de- 
manded b^  Thomas  Skinner,  as  a  debt  due 
unto  him  from  Thomas  Learer ;  they  in  com- 
pliance with  your  lordships^Iesires  will  be  ready 
and  willing  to  pay  the  said  1,591  dollars, 
amounting  to  361/.  4s.  9d.  to  the  said  Thomas 
Skinner,  so  as  tiiey  may  be  discharaed  by  the 
administrator  of  the  said  Thomas  Leaver,  to 
whom  only  they  are  liable,  it  being  very  rea- 
sonable that  the  Company  pay  the  debt  but 
once.  Bat  the  Company  do  utterly  disavow, 
that  tbe  Company  can  by  any  law  or  equhy  be 
liable  for  theif  factors  debts. 

"  Concerning  Skinner's  other  demands  for  his 
ship  and 'for  other  goods  pretended  to  be  seized 
on  shore,  the  Company  do  humbly  offer  to  your 
lord^ps ;  that  the  Company  are  not  liable  for 
the  debt  or  action  of  their  fectors,  unless  done  by 
their  order;  and  if  the  Company  should  be 
liable  to  ei'ery  one's ^dlamotrrs,  and  pretences 
for  wronp  done,  or  pretended  to  be  done  by 
their  fiftttors  (when  if  any  such  thing  were  done 
the  same  wfrs  not  by  their  order  or  knowledge, 
nor  applrable  to  their  use  and  account)  the 
Same  wiH  necessarily  impoverish  and  ruin  the 
Company "i  And  the  Company  gove  no  of'der 
for  the  seizure  of  Thomas  Skinner's  ship,  nor 
nothing  elte  of  his ;'  nor  wm  the  sMne .  hroughft 


to  tbe  Company's  account,  and  the  Agenu  at 
Bantam  expressly  ordered  tbe  iac(ur»  at  Jamby 
not  to  meddle  with  the  said  Thomas  Skinner'a 
ship,  wlio  acted  accordingly :  For  it  appears 
clearly,  that  captain  AUnut  and  his  mariners 
had  his  provisions  and  stores  for  their  wagesy 
and  that  the  king  of  Jamby  and  Jchore  seized 
and  kept  the  ship ;  And  his  goods  on  shore 
were  seized  on  by  Cbineses,  and  other  hif 
creditors;  and  therefore  they  hope  that  hia 
continual  clamours  of  oppressiun  shall  not  take 
any  impression  in  your  lordships'  great  judg- 
ments, the  Company  not  Jieing  able  to  put  a 
price  upon  an  oppression,  where  none  was,  at 
least  that  they  are  concerned  in  :  Yet  for  the 
procuring  of  their  own  peace  and  quiet,  and  to 
prevent  all  further  trouoie  unto  your  lordships 
and  the  Company,  they  do  submit  unto  your 
lordships  disposal  such  further  sum  as  will 
make  the  wliole  amount  to  1,500/.  which  is 
more  than  his  ship  and  goods  were  ever  worthy 
or  valued  at  upon  the  insurance  at  her  going 
fortli,  so  as  the  Company  may  have  thereupon 
full  and  final  releases  and  discharges  from  the 
said  Thomas  Skinner  and  Frederick  Skinner. 
September  83,  1666.  By  order  of  the  said 
Company.        (Signed)  Jo.  Siakyov,  Sec." 

To  which  Skinner  makes  this  Beply. 

To  the  right  honourable  the  Lords  Referrees^ 
concerning  the  damages  done  to  Thomas 
Skinner  merchant^  by  the  East  India  Com- 
pany. 

The  humble  Reply  of  Thomas  Skinner^  to  the 

Proposals  of  tlie  said  Company. 

« 

**  That  since  the  rapine  and  spoil  of  tiM 
Company's  Agents  by  their  commands,  took 
from  me  nutmegs,  white  pepper,  provisions, 
&c.  of  3,355  rials  value,  if  but  3,160  riah 
came  to  their  account,  yet  are  they  answerable 
for  the  whole,  which  as  the  justice  of  Jamby*! 
attestation,  That  they  took  all  without  reason, 
moitisbes  them  of  the  duty  of  restitution,  so  the 
perishing  thereof  io  and  with  the  Company's 
ship  Dragon  threatens  them  with  the  impros- 
pertty  of  ill  gotten  goods ;  And  then  though 
rials  cost  put  on  ship-board  in  England  bnt  4«. 
Od.  or  55.  as  they  go  for  India,  yet  they  come 
home  at  abox'e  15s.  clear,  as  by  oath  of  the 
Company's  own  servants  appears,  that  when 
pepper  was  sold  at  London  but  lid.  a  pound, 
though  the  Company  sold  ever  since  anno  1660 
at  lid.  ISd.  14{d.  and  upwards;  therefore  they 
are  Jastly  so  demanded  with  interest. 

'^  The  1,591  rials  owing  formerly  by  Leaver 
is  beoome  the  CoApany's  debt,  not  only  b^ 
cause  he  was  their  servant  and  agent,  bat  be- 
cause it  was  Seized  for  them,  and  they  have  so 
much  in  their  hands  for  my  satisfaction,  and 
therefore  ane  receivers  thereof  to  my  use,  and 
may  now  pay  k  as  safely,  as  they  ought  honest- 
ly to  have  paid  it  long  since  with  interest  in 
manner  as  those  above  mentioned. 

«  Concerning  my  shiji  and  goods  taken  on 
shore,  my  peneoiitioii  m  Jaoiby,  and  Mdiow 
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joarnejr  home,  for  which  the  Companj  offer 
payment  by  fictions  and  reproaches,  the  sense 
which  the  king  of  Jamby,  (who  would  have 

■  made  that  factory  a  public  example,  had  not 
my  importunate  intercessions  in  confidence  to 
find  justice  at  home  prevented  it)  had  of  the 
agents  inhumanity :  and  which,  as  their  own 
letters  witness  against  them,  was  by  their  order, 

'  what  ever  pretended  against  Frederick,  exe- 
cuted against  myself,  and  afterward  owned  by 
the  Company,  cannot  but  goad  their  private 
consciences,  now  insensible  soever  the  politic 
conscience  of  a  corporation  be,  as  it  did  All- 
nuts  upon  his  death  bed,  who  confes&ed  and 
repented  sorely,  that  he  had  been  enticed  and 
incited  by  the  agents  unjustly  against  me,  and 
had  nothing  of  the  depredations;  with  what 
modesty  do  the  Company  then  upbraid  me 
with  pretended  debts,  and  calumniate  the  king 
nnd  people  of  those  parts,  and  so  much  under- 

.  value  my  ship  and  oppression,  when  the  con- 
trary to  the  Company  s  knowledge,  is  so  clear- 
ly manifest ;  nor  are  the^  ignorant  of  the  hope- 
fiil  design  in  my  plantation  and  valuable  trade 
they  have  destroyed  me  of;  which,  though  it 
plainly  appears^  that  my  ship's  intended  voyage 
for  Maccxssor,  and  freight  thence,  for  which 
consideration  above  2,000  rials  is  deducted 
from  the  ship's  worth,  and  other  particulars  in 
a  schedule,  would  have  rendered  alone  above 
20,000/.  sterling  yearly :  yet  I  submit  that, 
and  my  whole  sufferings  and  concerns,  to  your 
lordships'  determination,  in  hopes,  that  if  l  do 
nut  receive  an  adequate  recompence,  vet  I 
shall  by  his  majesty's  grace,  and  your  lordships 
direction,  be  enabled,  by  the  restoring  of  nw 
island  Barella  in  India,  to  reap  a  future  benefit 
withoot  the  East- India  Company's  further  mo- 
leetatioQ  or  interruption,  his  majesty's  late 
Charter  granted  the  third  of  April  1661,  prohi- 
biting the  Company  expressly  to  undertake 
any  thing  against  any  Christian  colony  settled  in 
India  before  the  date  thereof. 

(Signed)     •<  Thomas  Skimnsk." 
October  6th,  1666. 

The  Lords  Referrces  finding  tliis  vast  dispro- 
portion between  the  demands  and  pretences  of 
the  petitioner,  and  the  real  loss  and  damage 
which  he  had  sustained ;  and  the  offers  on  the 
other  side  of  the  Company  for  his  reparation 
and  satisfaction,  and  seeing  no  possibility  of 
reconciling  them,  though  much  pains  had  been 
taken  in  endeavouring  it,  at  last  resolved 
to  report  it  back  to  the  king  and  council :  and 
made  their  report  as  foUoweth : 

**  In  pursuance  of  his  miyesty's  order  in 
council  dated  the  23d  of  Mkrch  last ;  we  have 
treated  with  the  Governor  and  Company  of 
merchants  trading  into  the  East  Indies,  and 
have  heard  the  counsel  both  of  the  said  Com- 
pany, and  Thomas  Skinner  complainant,  in  the 
disquisition  whereof  we  found  the  said  Thomas 
Skinner  to  have  suffered  much  wrong  by  the 
said  Company,  and  their  Agents :  and  therefore 
endeavoured  to  persuade  the  said  Company 
lo  give  tatisfactioD  to  the  p«titioQer :  but  tbtfre 


being  a  great  difference  between  the  petitioner's 
demands  of  reparation  for  damages,  and  the 
Company's  offer  towards  the  same,  our  media- 
tion proved  ineffectual  therein. 

"  As  to  the  Island  of  Barella  in  the  East 
Indies  claimed  by  the  said  Thomas  Skinner; 
we  conceive  that  be  ought  to  enjoy  the  same, 
and  from  thence  to  trade  into  any  part  of  the 
world,  except  into  England.  Given  under  our 
bends  the  sixth  day  of  December,  1666. 

(Signed)    Gilb.  Cant.  Clareitdok  C. 

J.  ROBBRTS,  ASBLBT." 

I 

His  majesty  upon  this  finding  the  East- 
India  Company  would  be  brought  to  no  reason, 
thought  fit  to  recommend  the  business  to  the 
Mouse  of  Peers,  to  do  the  petitioner  jnstice 
according  to  the  merits  of  his  cause,  which 
message  was  brought  to  the  House  the  19th 
of  January  1666  by  the  lord  privy  seal,  and  all 
the  proceedings  in  council  transmitted  thither, 
and  withal  a  petition  from  Skinner  himself  was 
presented  to  them,  setting  forth  the  wrongsdooe 
to  him  by  the  East-India  Company. 

The  House  of  Peers,  thus  possesaicd  of  this 
business,  order  a  copy  of  Skinner's 'Petition  to 
to  be  given  to  the  Governor  and  Company,  and 
they  to  bring  in  their  Answer  to  it  up^n  Friday 
the  88th  of  January :  they  accordingly  bripg 
in  for  answer  a  Plea  to  the  Jurisdiction  of  the 
House  of  Lords,  and  say;  **  That  ihe  petition 
is  in  the  nature  of  an  original  complniut,  not 
brought  by  way  of  appeal,  bill  of  review,  or 
writ  of  error,  nor  intermixed  witli  4>rivilege  of 
parliament,  nor  having  reference  to  aiiy  judge- 
ment of  that  court;  therefore  offer,  if  it^ill 
please  to  take  any  further  cognizance  of  that 
cause :  and  then  plead  over  and  say,  that  the 
Company  was  incorporated  by  several  charters 
in  the  reigns  of  queen  Elizabeth  and  king  James 
and  likewise  by  a  charter  from  Oliver,  which 
excluded  all  others  not  members '  of  the  corpo- 
ration from  trading  in  any  part  of  the  Esst- 
Indies  within  the  limits  of  the  said  charter, 
and  that  therefore  if  any  such  injuries  were 
done,  it  was  by  virtue  of  the  charter,  and  whe- 
ther criminal  or  civil  they  were  for  ever  re- 
leased and  discharged  by  the  Act  of  Oblivion.'' 

The  Lords,  upon  debate  of  this  plea,  well 
knowing  their  own  right  to  retain  even  ori^ 
oal  causes,  when  accompanied  with  such  cir- 
cumstances, as  thb  then  before  them  had  ;  a 
poor  man  oppressed  by  potent  adversaries,  by 
a  rich  and  numerous  society,  where  there  was 
a  Peer  of  the  realm,  the  lord  Bcrckley  of  Berck- 
ley,  gentlemen  of  ^eat  estates,  very  many 
wealthy  merchants  incorporated  in  onetiody, 
driving  on  a  great  trade  in  the  Indies  with 
one  joint  stock,  resolved  to  employ  that  who^le 
stock  for  tlie  destruction  of  any  man,  that 
should  presume  but  to  touch  upon  that  trade 
without  their  leaves,  which  was  this  poor  man  s 
case,  and  in  a  time  when  he  had  been  enoou* 
raged  thereunto  by  a  general  liberty  tlien  taken 
to  trade  in  that  country :  who  after  the  sp<»il 
of  his  goods  and  plantation  there,  to  save  hit 
Lfie^  they  having  beset  his  passage  by  fcoy  ^** 
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gild   to  expose    himself  lo  the  hasard  and 
charge  of  a  journey  of  many  thousand  -miles 
orer  land,  to  return  into  England,  that  he 
might  here  endeaTonr  to  get  some  reparation 
for  all  chose  losses,  which  that  Company  with 
their  great  purse  and  power  opposeri,  and  had 
aheady  made  him  spend  that  liule  estate  he 
had  left,  and  seven  ye^rs  attendance  to  prose- 
cute that  reparation  without  any  fruit :  so  as  to 
go  to  law  with  them,  and  abide  all  the  delays 
and  formalities  even  of  ttie  ordinary  proceed- 
ings at  lawy  much  less  what  such  adversaries 
would  have  raised  to  him,  he  was  no*  ways 
able;   the  Lords  I  say  knowing  all  this,  and 
that  what  was  pretended  of  the  indemnity  by 
the  act  of  oblivion  was  of  no  validity,  that 
act  not  at  all  i:iteoded  for  things  of  this  na-. 
tare,  betwixt  party  and  party  not  relating  to 
the  war,  made  no  difficulty  to  over- rule  their 
plea,  and  enter  into  the  disquisition  of  the  fact, 
and  to  do   the  poor  man  justice  and  give  re- 
lief if  tbey  found  cause  for  it,  as  a  work  wor- 
thy  of  them,  mnch  condocing  to  the  adminis- 
tration of  the  public  justice  of  the  kingdom, 
and  most  agreeable  to  the  constant  practice  of 
that  House  from  the,  very  beginning  of  parlia- 
ments :  wtierefore  they  appointed  Tuesday  the 
S4th  of  January  for  the  counsel  of  both  sides 
to  be  heard  at  the  bar.    But  such  art  was  used, 
so  inany  delays  cast  in  by  the  Company  and 
tiieir  counsel,  as  the  cause  could  not  hie  brought 
to  bearing  during  all  that  session  of  parlia- 
ment. 

At  the  next  meeting  of  the  parliament  in  the 
year  1667,  Skinner  renewed  his  suit,  and  pre- 
sented a  Petition  the  30th  day  of  October,  in 
^  vtrba : 

To  the  Right  Honourable,  &c. 

'  The  humble  Petition,  &c. 

**  That  in  the  year  1657,  private  trade  being 
open  in  the  East  Indies,  the  petitioner  set 
forth  his  ship  Thomas  on  a  trading;  voyage  to 
the  said  Indies,  where  being  arrived  in  1658  he 
possessed  himself  of  a  warehouse  on  the  river 
side  of  Jamby  on  which  bis  ship  rode,  wherein 
he  put  a  great  part  of  his  goods,  and  aho  had 
a  house  at  Jamby  and  goods  therein,  and  pur- 
ehaaed  of  tAe  king  of  Jamby  the  island  of  Ba- 
rella,  and  built  a  house  for  habitation,  and  had 
contracted  for  planting  of  pepper  and  other 
iommoclities  thereon.  That  in  May  1659,  the 
Agents  of  the  Governor  and  the  Company  of 
wrchanis  of  London  trading  into  the  East 
Indies,  by  direction  of  the  said  Governor  and 
Company,  and  of  Maurice  Tompson,  and  sir 
Andrew  lUccard,  seeing  che  petitioner's  hopeful 
desaga  in  his  plantation  and  way  of  trade  with 
his  &ip,  did  seize  for  and  on  the  behnlf  of  the 
said  Governor  and  Company  his  said  ship, 
goods,  houses,  islands  and  1,531  dollars  of  the 
petitioner's  in  tlie  hands  of  Thomas  Leaver 
the  Company's  chief  Agent  at  Jamby,  ^vhich 
hath  damaged  him  17,17Si.  sterling,  besides  the 
disappointment  of .  his  trade,  disseizin  of  his 
said  isbnd,  loss  of  above  six  years  time  with 


attendance  and  vast  charges  here  in  endeavonrii 
for  ajost  satisfaction,  &c.  being  much  mora 
valuable  than  all  the  other  damages ;  and  the 
said  agenis  used  many  violences  upon  his  per- 
son in  the  said  Indies,  notwithstanding  that  the 
petitioner  proffered  bail  and  go'od  security 
there,  to  answer  all  their  pretences ;  which  in 
human  and  unreasonable  dealing,  forced  the 
petitioner  through  infinite  hazards  and  expence 
to  come  most  over  land  for  England  to  seek 
redress. 

''That  in  the  year  1661  and  continually 
since  he  hath  humbly  besought  his  majesty  for 
justice  against  the  said  Governor  and  Com- 
pany, and  persons  aforesaid ;  and  though  his 
majesty  hath  been  graciously  pleased  to  con- 
vene the  said  Company  and  persons,  and  to 
hear  the  said  matters;  and  also  to  refer  it 
divers  times  to  several  lords  of  his  majesty*! 
most  honoumble  privy  council,  to  hear  them 
and  mediate  an  end;  yet  they^rould  not  be 
reduced  to  reason  nor  justice,  albeit  the  peti- 
tioner's wrongs  and  damages  were  made  to  ap- 
pear, as  well  by  their  own  acknowledgment,  at 
other  evidence  prochiced  before  the  Lords  re- 
ferrees;  but  endeavoured  by  the  strength  of 
their  joint  purse  to  bear  down  the  petitioner's 
reliel,  though  never  so  just,  by  wearying  bun 
from  further  prosecution. 

*'  That  the  petitioner's  whole  cose  not  being 
remediable  by  the  courts  below,  he  is  con- 
strained humbly  to  address  himself  to  your 
lordships/  his  majesty's  great  council  and  su- 
preme judicature,  whom  the  petitioner  most 
numbly  petitioned  the  last  sessions,  and  your 
lordships  were  pleased  to  order  their  attend- 
ance, but  by  their  dilatory  pleas  and  several 
non-attendances  upon  slight  excuses  at  the 
day  appointed  by  your  lordships,  they  frus- 
tated  the  petitioner  of  obtaining  your  lordshipa' 
justice  that  session. 

"  Wherefore  he  most  humbly  prays,  that 
your  lordships  will  be  pleased  to  cause  the 
said  Governor  and  Company  and  persons 
aforesaid  to  answer  the  premises  before  yoof 
lordships  by  a  short  day,  and  that  he  may  re> 
ceive  from  your  lordships  such  relief  as  shall  be 
consistent  with  justice  and  equity. 
And  he  shall  pray,  &c. 
(Signed)  Thomas  Sxiitmsb/' 

The  Lords,  upon  this,  order  the  Company  te 
put  in  their  Answer  in  writing  upon  Wednes- 
day the  6th  of  November.  They  bring  in  a 
plea  as  before;  first  by  way  of ^ro^estation^ 
'<  Thiit  all  the  injuries  supposed  to  be  com- 
mitted by  them  and  their  factors  are  untrue;'' 
then  plead  as  formerly,  ^<  That  the  petition  it 
in  the  nature  of  an  original  complaint,  not 
brought  by  way  of  appeal,  ^c."  as  in  their  plea 
of  the  last  session ;  bat  add,  '^  And  tbeirefore 
these  respondents  do  humbly  demand  the  judg- 
ment of  this  honourable  Court,  whether  it  will 
please  to  take  any  other  or  further  cognisanet 
of  the  same ;  the  rather,  because  the  matters 
of  complaint  in  die  petition  are  sach,  for  which 
remedy  is  ordinarily  given  in  the  courts  at 
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Weetnintter  HaU,  wherein  these  respondents 
have  right  to  he  tried,  sod  oufHit  not  to  be 
hroui^ht  hither  per  taUum^  aor  drawn  ad  tUuid 
tjfume*  ;  and  so  praj  to  be  dismissed. 
■  The  Lord9  having  received  this  plea,  to  shew 
ihe  dearness  of  their  intentions,  and  their, ten- 
derness of  doing  any  thin^  which  might  bnt 
carry  a  ^embmnce,  that  they  desired  to 
engross  ta  themselves  the  judging  of  particular 
causes,  (when  determinable  elsewhere,  and 
nothing  extraordinary  in  the  case  to  induce 
their  lordships  to  tak^  cognizance  of  the  matter, 
which  apparently  was  in  this  Cose  of  Skinoer's, 
as  liatb  been  said'  before)  wonld  have  the  opi- 
nion of  ail  the  judges,  before  they  proceeded 
any  farther;  bikI  therefore  made  an  Order, 
Monday  the  9d  of  December,  '<  That  it  be  re- 
ferred to  all  the  judges  to  consider  of  Skinner's 
Petitioa,  and  to  report  to  the  bouse  upon  the 
Wednesday  following,  whether  the  petitioner 
yvere  relievabie  upon  th'e  matters  therein  men- 
cioned  in  law  or  e<|uity  ;  and  if .  so,  in  wiiat 
manner,  upon  the  several  parts  of  ^  com- 
^aino  of  the  said  petition/' 

The  day  Appointed  the  Judges  came,  and 
the  Lord  Chief  Justice  of  the  King's  Bench  re- 
portedy  Tliat  all  the  Jodges  had  considered  of 
the  matter  referred  to  them,  and  having  met 
and  considered  thereof,  were  of  opinion ;  That 
the  matters  touching  the  taking  away  of  the 
petitioner's  sdiip  and  goods,  and  as9aulting  of  his 
person,notwithstanding  the  same  were  done  be- 
yond the  seas,  might  he  determined  upon  his 
majesty's  ordinary  courts  at  Westminster;  And 
as  to  the  dispossessing  him  of  his  house  and 
island,  that  he  was  not  relievabie  in  any  ordinary 
court  of  law. 

Here  then  clearly  by  the  Judges'  own  eou- 
tesion,  part  of  the  case  was  not  wttbio  the 
power  of  Westminstei^ball,  and  under  favour 
fif|>etter  judgments,  I  think  it  will  be  but  a  venial 
tm,  if  notwithstanding  this  declaration  of  our 
•ages  in  the  lav,  the  doubt  <k)  still  remam  with 
us,  if  sone  of  the  other  points  also,  as.t|Kit  of 
tis  taking  of  his  stiip,  a  robbery  committed 
mipet  mliuM  mart,  foe  futaishable  by  the  law  oi 
Westminster-hail ;  Nay !  may  not  one  be  hold 
to    affirm,  that  it  is   not?    And  faay  it  not 
be  doubted  fjirther,  if  any  part  of  Skinner's 
case  be  triable  there,  and  if  their  fiction  in  law, 
wiU  roach  any  part  of  itf  being  all  for  injuries 
aend  Tiolence  against  his  person  and  estate  ia 
India:  We  know,  thsit  some  judges  and  -lawyeFS 
make  it  to  extend  to  oontmcts  ondiionds  nsade 
'  iKyond  the  sea,  which  they  grotmd  upon  a  case 
in  the  year  book  of  48  £.  S,  fol.  %  where  sir 
Ka^rii  Pale  brings  his  action  against  sir  iUcinrd 
IMiester,  spon  mn  obligntioo  bearing  dake  tie 
Hni  fleet  in  Kent,  *  Loo  de  rei  veritate  il  fast 
'  ihit  ea  Nermandie ;'  the  book  «aich ;  and  his 
action  was  iidd  good ;  And'  Brook  (who  iraakcs 
it  to  4»eait  Roan,  not  Hnrfleet)  gives  the  reason 
in  liis  AMdgemant,  faits  06,  *  Te  lieu  a'eattnir 
'•vennble,'  the  phwe  is  «ot  traversable  ;  «^hidi 
is  to  ^^ittdwetesd,  ei4Mn  it  is  oBpiessed  in  the 
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figainat  his  own  aet.-  But  the  law*  was  ever 
understood  to  be  othierwist  till  then,,  that  tlie 
judges  would  mmpUMrejuristUctumem, 

And  (to  shew  what  the  law  was  before  £.  3,) 
it  was  adjudged,  Micbnelo^  2  £.  2,  That  ao 
action  would  lie  for  a  bond  n^e  at  Barwick 
(which  rlid  ^ot  tlien  belong:  to  England)  *  on 

*  cest  court  .nau'  conisans,'.  .where  the  court 
hnth  not  cognizance,  saiih  Fitzberbert,  Obligs- 
tion  15.  ^d  so  Perkins,  Faites  liiX,  But 
both  befofe  and  since  the  ceurts  of  laiv  were  so 
far  firom  punishing  injuries  and  trespasser  danf 
beyond  sea,  that  even  treai4>u  was. not  triable 
till  the  statute  of  26  H.  8,  cap.  13,  whieh  saitb, 
**  That  if  any  of  the  kin;;*s  sabj  ecu  feliallcom- 
jmit  treason,  though  out  of  ihe  limits  of  ihi# 
reahn,  it  shall  be  tried  in  aov  place  that  (h<t 
king  shall  appoint,  by  commisMon  Ainder  the 
great  seal  :*'  So  a  special  comuiission  was-  to 
be  issued  for.  it:  And  several  other  statutes 
were  afterwards  made  of  the  same  nature;  tBut 
for  trespasses,  as  this  of  the  £ast  India  comr 
pany  against  Skinner,  tliere  is  no  act  <if  paiiia^ 
ment  to  authorise  the  prosecution  at  con&saoB 
law,  nor  (I  think)  any  bookcase  to  warrant  the 
practice  of  it ;  Book  cases  against  it  there  ar^ 
many,  even  for  trespasses  in  the  kind's  domir 
nions,  because  a  venire  facia$  coaki  not  gp 
thither  to  summon  a  jury  from  tlieacc,  Midu 
42,  (as  Mr.  Prynn  cites  it,  or  41,  es  sir  £dv. 
Coke)  E.  3,  coram  rege,  not.  109.  "  An  inha- 
bitant of  Jersey  oomphuns  to  the  king  aud 
council  of  false  imprisonment  and  several  in- 
juries done  him  in  the  island :  They  send  this 
4>ill  of  complaint  to  the  judges  of  the  King'<» 
Bench,  and  there  tlie  bill  is  dismissed,  ^  quia 

*  com  per  turn  est,*  saith  the  record,  *  4|Ood  ue- 
'  gotium  pnedictum  in  curia  hie  terroinari  non 
'  potest,.  e6  quod  ^nratores  iostiUe  pnedicte  hie 
'  venire  non  possuni/ ''  &c.     Other  cases  there 
are  of  the  same  nature.     And  if  a  fiction  could 
not  help  for  Jersey  being  part  of  the  king's  do- 
minions, much  less  could  it  hefp  fVtr  forei|:n 
parts,  where  clje  king  had  lio  authority  at  all. 
Yet  Che  House  of  Lords  hath  in  all  times  exer- 
cised jurisdicoon  upon  crimes  idone  and  conio 
anitted  io  foreign  parts,  as  well  as  those  within 
the  kiagdom,  both  treasons  and  other  offeocei, 
as  in  tlw  cases  of  ihe  4ord  Latimer  for  the  kiss 
offiL  Savioar  in  Normandy,  and' oppressions 
idone  hy  J)im  in  firiteny,  50  £.  3,  n.  21.    (^ 
WiUiam   de    Weston,   lor  the   surrender  of 
Ontherwick  in  Flanders,  1  R.  2,  n.  38^  John  de 
Gonsenic  for  Ardes,  1  R.  2,  n.  40.    Pierce  de 
Cres^mglwun  and  John  Spiobworth,  for  the 
castle  of  Drink  ham  an  Flanders,  7  R.  2,  n-  f^- 
The  bishop  of  Norwich,  for  not  doing  seirice 
hejood  seas  according  to  promise.  And  as  be 
ought  rto  have  done,  for  delivering  up  Graveling 
to  the  Fnench,  not  mustering  4iis  nitny  at  Car 
lice,  as  he  ebooid  have  done,  and  not  hariog 
•his  number  conpleat,    a.    18,    Sir   William 
filinsh4a,eir  Thomas  Trevit,  eir  Henry  Ferreis, 
sir  ^MHam  de  Uufnedon,  SAd  Robert  Fio- 
ftalp^  ibr  -ddiveriag  atreng   holds  and  ■A>r- 
iresses  for  OMoey,  n.  fi4.    John  Hall  a  scrmM 
ito«he^be«f  .Nevfoiky  fe  nravderiHg-tfae  doke 
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ofGloaetsecratCdiee,  1  H.  4,n.  11*.  sir  Wm. 
RiciiHi,  for  but  taking  the  eiaminatioti  of  the 
ddke  of  GtoQcesfer  at  Calice,  1  H.  4,  n.  93. 
And  multitudes  of  othersi  who  could  not  have 
been  tried  by  the  common  law,  were  tried  bj 
the  Hou«<e  of  Lords  :  And  in  truth  a  man  may 
sij  the  whole  case  of  Skinner  in  every  point  of 
it  was  onty  cognizable  before  them ;  However, 
it  beini^  out  of  all  dispute,  even  by  the  confes- 
sion of  the  iodges,  that  some  things  in  it  are  not 
triable  in  XVestminster-hall,  I  hope  it  may  be 
thought  reasonable,  to  leave  as  great  an  extent 
of  power  to  the  House  of  Peers,  which  is  the 
supreme  judicature  of  the  kingdom,  as  to  the 
court  of  chancery,  where  the  ondinary  practice 
is  to  retain  a  cau^e,  when  there  is  equity  in  any 
part  uf  it.  The  Lords  therefore  ordered  the 
fiearinjr  of  the  ctius  e,  spent  several  days  in  it, 
and  having  with  mi  .ch  patience  beard  all  that 
'cduld  he  said  on  both  sides,  appointed  a  day  to 
consider  what  was  (it  to  be  done  '  super  totnra 
'  materiam :'  Upon  which  day,  after  a  solemn 
debate,  they  came  to  this  resolution  only  in 
general.  That  Thomas  Skinner  was  to  be  re- 
lieved by  that  House:  And  referred  it  to  a 
committee  to  consider  what  damages  he  bad 
sostaiaed  br  the  governor  and  company  trad- 
ing to  the  £aist  Indies,  and  to  report  their  opi- 
nions, what  recompence  was  fit  to  be  given  him 
for  the  same. 

Whilst  the  business  was  under  the  considern- 
tion  of  the  Committee,  and  beft>re  the  House 
of  Peers  had  made  any  determination  of  it,  a 
Petition  waa  said  to  be  presented  by  the  East 
India  Company,  unto  the  House  of  Commons ; 
which  I  will  set  down  word  for  word  before  I 
give  it  any  epithet,  and  upon  reading  it,  I 
think  every  unprejudicate  man  will  say,  one 
caanot  give  it  an  epithet  bad  enough ;  the  Pe- 
tition was  thus : 

» 

*^  To  the  Honourable  the  Consmons  of  England 

^*    in  Parliament  assensbled :   The  bumble 

Petition  of  the  Governor  and  Comuany  of 

Merchants  of  London,  trading  to  toe  East 

Indies, 

**  Humbly  ^heweth ; 

*'  That  Thomas  Skinner  lately  exhibited  a 
Petition  to  the  right  honourable  the  Lords  spt- 
rilnal  and  temporal  in  Parliament  assem- 
bled, against  your  Fetitionert  (many  of  which 
are  and  virere  members  of  this  honourable 
House,  when  the  said  Petition  was  exhi- 
hited)  for  injoriod  pretended  to  b«  (hme 
ty  your  Pefitioners*  factors  in  the  East  In- 
dies^ in  sehting  his  ship,  i^oods  and  money,  and 
dispossessing  him  of  a  small  island  there  i  all 
vrhich  matters  (excepting  what  concerns  the 
island)  are  matters  clearly  detenninaUe  in  his 
pkaje^ty's  ordinary  courU  of  law,  a*  by  the 
j«lges  attending  their  lordships,  hath  been  re- 
wived  and  reported  ;  And  for  the  island,  the 
same  is  parcel  of  the  dominions  of  a  foreign 
prince,  and  so  the  right  thereaf  onir  determin- 
able by  the  laws  of  that  prince.     That  though 


■*  ■« 


♦  See  vol.  1,  p.  i61. 

V{)V.  VI. 


tb«  Petitioners  did  fanmbly  tender  a  plea  to 
their  lordshipft,  for  that  the  Petition  was  in  na- 
ture of  an  original  complaint  (concerning  com- 
monen  only)  and  not  bfought  to  their  lordships 
by  Writ  of  Error,  or  Bill  of  Keview,  or  any  way 
of  Appeal,  and  tliat  the  matters  therein  were 
reKevabto  in  the  courts  of  Westminster-hall, 
and  thereupon  prayed  the  judgment  of  that 
high  court,  whether  it  would  please  to  take  fur- 
tlii^r  cognizance  thereof:  Yet  their  lordships 
have  been  pleased  not  only  to  give  a  hearing  t<» 
all  the  matters  in  the  snid  Petition  contained, 
but  have  denied  to  grant  the  Petitioners  a  com- 
mission, or  so  much  as  time  to  send  for  their 
witnesses  now  inhabiting  upon  the  place,  where 
the  injuries  were  pretended  to  be  done,  and 
«vitboot  whose  testimony  it  was  impossible  for 
the  Petitioners  to  make  their  defence, 

^  That  upon  the  said  bearing,  their  lordships 
were  further  pl4»ased  to  appoint  a  Committee 
to  assess  damages  against  your  Petitioners, 
which  Committee  is  now  proceeding  thereon 
accordingly,  whereby  several  members  of  this 
hononrable  bouse,  who  are  of  the  said  Company 
as  well  as  others  your  Petitioners,  may  be  high- 
ly detrimented.  All  which  proceedings,  as  your 
Petitioners  humbly  submit  to  your  lionourable 
judgments;  are  against  the  laws  ai^d  statutes  of 
this  nation,  and  custom  of  parliament.  In  ten- 
der consideration  whereof,  and  forasmuch  as 
these  unusual  and  extraordinary  proceedings  of 
their  lordships  are.  not  only  grievous  to  your 
Petitioners  at  present,  but  may  also  be  a  pre- 
cedent of  ill  consequence  to  all  the  Commoiis  of 
England  hereafter,  and  forasmuch  as  your  Peti- 
tioners have  no  way  of  relief  in  this  cn^e  other- 
wise than  by  making  their  humble  addres«es  to 
this  honourable  house,  your  Petitioners  do 
therefore  most  humbly  pmy,  That  your  hotiours 
will  be  pleased  to  take  the  premises  int(»  your 

f;rave  considerations,  and  to  interpose  with  their 
ordships  for  your  Petitioners*  relief  therein,  in 
such  way  and  manner  as  to  your  great  wisdoms 
shall  seem  meet.  And  your  Petitioners, 'as  in 
duty  bound,  shall  pray,  &c.  ^   ' 

'<  Signed  by  tJie  Order  and  in  the  Name  of 
the  said  Governor  and  Company. 

Robert  Blackborwe,  Sec.*** 

•  «  Copies  of  this  flew  about,  were  in  every 
man's  pocket,  and  in  every  man*s  mouth,  that 
the  Lords  w6re  even  forced  to  take  notice  of  it, 
yet  scarce  could  believe  the  House  of  Commons 
would  receive  such  a  Petition  against  them,  so 
scandalous  and  so  false  ;  nor  did  they  in  tbo 
whole  debate  so  much  as  mention  the  House  of 
Connnons,  but  looked  opon  it  as  a  thing  don# 
without  doors,  thrown  abroad;  only  to  blast  and 
asperse  the  House  of  Lords,  and  to  briitcr.  them 
into  the  ill  opinion  and  disesteem  of  the  peo- 
ple; which  after  a  serious  consideration  and 
debate,  their  lordships  voted,  "  To  he  a  scan- 
dalous Liliel  agaiAst  the  House  of  Peers."  And 
certainly  so  it  was,  both  in  matter  and  tnaoner, 
and  had  the  matter  beea  true,  yet  the  manner 
was  scandalous :  For  though  all  had  been  tme 
which  was  bugge»tedy  if  tbf  Hous^of  Lords  ha4 
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T\\t  Lor(is  then  fell  opon  the  copnidentioo 
of  i\ie  m.uD  business  in  questioti  between  Skin- 
ner and  the  East- India  Companj,  and  maki^ii; 
refle&ion  upon  what  bad   been    aMedged  on 

€on&9»itted  an  error,  had  done  something  griev- 
oos  to  the  Petitioners,  yet  was  it  most  unfit  for 
private  men  to  censure  tlteir  prooeedioo,  de- 
clare thfm  '*  to  he  uoosaal  and  eitraordinary, 
to  be  against  the  laws  and  statutes  of  the  na- 
tion,  and  custom  of  parliament,  grievous  to  the 
Petitioners  at  present,  and  of  ill  consequence 
hereafter  to  all  the  Commons  of  England/' 
Can  the  tongue  of  man  utter  more  reproachful 
and  stabbing  words  against  any  man  or  society 
of  men?  If  this  were  true)  do  they  deserve  to 
live  who  are  guilty  of  such  thingi)  to  continue 
so  much  as  members  of  any  state  ocpommon- 
wealth,  much  lest  to  have  power  and  jurisdic- 
tion in  it?  Certainly  to  revile  in  this  manner, 
and  throw  dirt  upon  the  highest  judicature  of 
the  kingdom,  was  a  most  transcendent  presump- 
tion, and  of  a  most  dangerous  consequence  to 
the  whole  nation,  even  to  those  Commons  of 
England,  whom  these  Petitioners  pretend  for  so 
much,  making  themselves  ns  it  wure,  tt»eir  pa- 
Jrons  and  protectors,  tribunes  of  Uie  people, 
and  withal  endeavouring  to  bring  an  odium 
upon  the  whole  ^eer^e.  What  is  this  but  sow- 
ing sedition  between  the  two  houses  of  parlia- 
ment, and  between  the  Peers  and  the  Commons 
of  Bnglaod  ?  And  what  can  it  tend  to,  but  to 
the  very  dissolution  of  the  frame  of  gpvern- 
ment?  The  Scripture  saith,  **  Thou  shalt 
not  speak  evil  of  the  rulers  of  thy  peonle/' 
and  Elihtt  in  Job  moves  this  question, ''  Is  it 
fit  to  say  to  a  king.  Thou  art  wicked,  and  to 
princes.  Ye  are  ungodly  ?"  Yet  these  Rab- 
shakehs  dare  heap  up  reproaches  against  the 
Lords  of  Parliament,  and  briz^  railing  accu- 
sations against  the  highest  order  of  magistracy 
under  the  king  in  the  kingdom.  And  how 
liule  cause  was  given  them  for  this,  the  preced- 
ing narrative  of  the  proceedings  of  the  Lo^ds,  is 
I  think  (in  evident  demonstration.  Their  lord- 
fbips  bad  proceeded  with  aJl  the  tenderness 
imaginable,  nothing  of  heat,  nothing  ofpreci- 

Citation  had  appeared  in  the  whole  transaction ; 
'hey  were  not  come  to  a  full  conclusion  and 
detennio4tion  of  the  business,  which  these 
Diercbanta  had  no  reason  to  suspect  that  if 
would  be  severe  upon  them  ;  And  they  mi^bt 
at  least  have  staid,  till  it  had  come,  whatever 
It  had  been,  and  not  have  prejudged  a  court,  he- 
fore  it  declared  itself,  what  judgment  it  would 
Jive :  All  it  had  then  done,  wa»  but  what  the 
last- India  company  itself  had,  by  their  own 
offer  of  reparatioii  rarlhe  wioii)(  done,  acknow- 
ledgefl  to  t>e  just ;  For  the  Lordsi  had  only  de- 
clared, that  Skiuner  waa  6t  to  be  relieved;  but 
what  relief,  how  much  ai»d  in  what  sort,  the 
Quid  and  the  Quomodo,  they  had  not  deter- 
mined* that  was  under  the  eon>ideration  of  a 
commirtee.  They  thera^elves  m  their  Answer 
to  the  Lor<is  referre«-s  ap|>ointed  by  his  majesv  '\ 
in' council,  had  odV-red  to  pay  unto  Skiuof  r  lor 
nutmegs,  wntte  p«pper,  and  some  other  things 


botb  sides  and  the  proofs,  gvvie  tbit  jfidgmentf 
'*  That  the  Governor  and  Company  shoukl 
pay  unto  Thomas  Skinner,  for  his  losses  and 
damages  sustained,  the  sum  of  5,0001. ;  1,000^. 

which  had  been  unjustly  taken  fttim  him  by 
their  factors  and  Lad  been  brought  to  tbeir  ac- 
count, 3160  dollar^;  And  15fil  dollars  mdie 
they  offered,  fur  so  many  taken  from  him  in 
specie:  And  by  this  tfaiey  confess  they  had 
done  him  wrong,  and  were  willing  to  give  bin 
some  reparation :  So  without  condemning  them* 
selves,  they  cannot  say  the  Lords  bad  as  yet 
done  amiss :  and  notwithstanding  all  this  mo- 
deration and  circumspection,  that  opprobriooi 
railing  petition  was  referred  against  them ;  afid 
which  besides  was  full  of  untruths. 

**  For  the  main  matter  in  it,  and  which  in  truth 
had  carried  a  shew  of  injustice  had  it  been 
true,  is  absolutely  (alse ;  And  that  is,  that  the 
Lords  denied  them  a  commission,  or  time  t» 
send  for  witnesses  inhabiting  upon  the  plaot 
without  whose  testimony  it  was  impossible  far 
tl^em  to  make  their  defidice;  First  it  is  not 
true,  that  the  Lords  denied  tbem  a  commiisidn' 
or  time  to  send  for  witnes&es,  for  thev  never 
insisted  upon  it,  which  must  have  brought  on  a 
resolution  of  the  House,  and  have  been  entered 
ill  the  clerk's  book,  which  was  not :  Some  such 
thing  was  once  said  by  some  of  the  counsel  at 
bar,  but  themselves  went  off  it,  knowia^;  it 
would  have  grossly  manifested  tbeir  intent  to  de- 
lay longer  a  poor  man,  who  had  already  spent 
seven  years  in  the  prosecution  of  that  suit; 
And  as  nntrue  is  it  that  they  could  not  else 
make  their  defence,  for  multitudes  of  witnesses 
were  produced  by  them,  and  all  fully  heard 
with  patience,  and  enough  acknowledged  even 
by  their  own  witnesses,  and  more  by  ttieir  o«9k 
offer,  formerly  mentioned,  o£  giving  Skinner  so 
many  thousand  dollars  reparation,  for  the  Lords 
to  ground  that  opinion  wbirb  they  had  then  de- 
clared, which  was  only,  Tliat  Skinner  shool^ 
be  relieved :  A  second  uotrath  is;  That  they 
say  nil  the  matters  complained  of  were  clearly 
determinable  in  the  ordinary  courts  of  ju&tice, 
excepting  what  concerns  the  Island,  wliereas  it 
appear*  there  was  hkewise  a  dwelling  houte  at 
J  am  by,  and  a  wareliouse  by  the  nver  side,  ef 
wltich  they  dispossessed  him,  which  w^  not 
so  determinable  even  by  the  report  of  the  judges 
in  their  opinion  (but  in  truth  one  may  say  oo 
part  of  toe  complaint  was  so  determinable), 
they  say  untruly  then  in  saying  there  was  only 
the  Island,  that  he  couM  not  be  relieved  io,  aod 
as  untruly  do  Uiey  vouch  the  opinion  of  tbt 
juc|ges  for  it,  who  expressly  mention  the  Housii 
as  well  as  the  Island.   A  third   untruth  is,  to 
say  the  Island  was  parcel  of  the  cbminioos  of  a 
foreign  Prince,  and  the  right  to  it  only  detenai- 
nable  by  the  laws  of  that  prince ;  Whereas  that 
Prince  had  made  an  abolute  bargain  and  sale, 
and  a  total  alienation  i-f  it  t'n»m  his  dosninioa, 
and  so  had  put  it  out  ol  the  protection  ot  Wi 
laws.     A  fourth  (and  which  they  had  uneried 
to  be  a  bait  to  draw  on  the  House  ®^^®"""*2 
to  espouse  their  quarre()  is,  that  they  suggd* 
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>wiillia  two  tfajft  after  die  aerting  gf  ihts  jvdg- 
BMfic,  ^yOOOiL  in  3  oiombs  afters  ami  StOOO/. 
moK  in  3  nouCU  ailer  tliat.'' 

Aad  tbt^  referred  to  ibe  Committee  for  Privt- 
kgct  to  namine^  who'  was  tba  pobii*her  and 
diafierser  of  that  scaadalouf  Paper  or  Petition, 
whicb  tbej  bad  voted  a  scandalous  libel,  and 
10  make  report  thereof  lo  the  House. 

The  Commons^  npon  reading  cbe  abore 
Petition,  and  upon  ua  being  owned  by  the 
Company's  deputy  governor^  sir  Samuel  Bar- 
Aardistoii  and  ottiers,  ordered  the  committee  re- 
cently appointed  in  respect  to  the  jurisdiction 
of  tlie  Lords  in  the  case  of  Mr.  Fitton*  and  in 

.the complaint  to  be  concerning  commoners  only, 
irhereaa  the  Lord  Berckley  of  Berckleya  mem- 
ber of  the  House  of  Peers,  is  likewise  of  that 
company,  which  intitles  yet  more  particularly 
that  House  to  the  co|;mzance  of  the  whole  bu- 
siness upon  point  of  privilege,  one  of  (heir  mem- 
^  bers  bemg  a  party.  All  these  untruths  are  in 
matter  of  fact.  Then  for  their  ini'erence  upon 
them,  the  judgment  they  give  against  the  House 
of  Lords,  their  censure  of  their-  proceedings,  to 
be  against  the  laws  of  the  land,  and  tlie  custom 
of  parliament,  to  be  uousoal  and  extraordinary, 
to  be  a  precedent  of  ill  consequence  to  all  the 
Commons  of  £ngland  now  and  liereafier,  this  I 
Jiope  no  roan  will  say  to  have  truth  in  it,  but  to 
be  a  falsie  imputation  and  a  slander,  or  (as  the 
Lords  themselves  term  it]  a  scandalous  libel 
against  the  House  of  Lords.  And  as  untrue  it  is, 
what  they  say  m  the  close  of  their  petition,  and 
withal  most  injurious  to  the  House  of  Peers, 
▼is.  That  the  petitioners  had  no  way  of  relief 
in  this  case  otherwise  than  by  making  their 
humble  Addresses  to  the  House  of  Commont : 
Wtiereas  ever  since  parliaments  have  been  in 
England,  the  constant  practice  hath  l>een,  (and 
iBokitades  of  precedents  there  are  of  it,)  of  ap* 
pealing  to  the  next  parliament  from  anyju(%- 
meat  given  by  a  former  parliament,  which  was 
j^rievoui  and  nnjust;  And  never  in  this  world 
before  was  there  an^  appeal  to  the  House  of 
Commons  from  a  judgment  of  the  House  of 
Peers,  luuch  less  to  take  a  business  out  of  their 
hands,  or  give  a  stop  to  their  proceedings,  be- 
fore they  were  come  to  a  conclusion ;  Than 
whicb  nothing  can  be  a  greater  violation  of  the 
rights  and  privileges  of  either  I^use;  Nor 
would  the  House  of  Lords  ever  havl^  endured, 
that  any  should  have  used  the  House  of  Com- 
mons ao  in  any  application  unto  their  lordships. 
•Yet  upon  the  examination  it  appeared  ihattnis 
petition  had  been  really  presented  to  the  House 
of  Commons  uid  was  there  received."  The 
Grnnd  Question,  p.  38. 

*  Mr.  Uargmve  has  thus  abridged  this  case. 
**  It  aru»e  on  petition  to  the  Commons  from 
a  Mr.  Fittoo,  coropiaining  of  sooie  exercise  of 
jurisdiction  by  the  XiOrds :  .and  on  a  report  of 
tii^  case  from  a  committee  that  the  matter  of 
4arisdictioi|  was  6t  to  be  argued  at  the  bar  of 
the  House  of  Commons,  the  House  appointed 
•  daj'c#  hMr  il  t^sw^i^h  mwI  at  the  same 


I  similar  caset>  to  consider  this  case  also  in  point 
of  grievance  and  extent  of  jurisdioion ;  and 
particularly  recommended  the  dispatch  of  it 
to  Mr.  Solicitor  General  Finch  and  all  the 
gentlemen  of  ihelong  robe.  From  this  com- 
mittee there  soon  came  a  Report,  and  there- 
opon  the  House  pasted  the  two  following  Reso- 
lutions against  the  jurisdiction  and  proceedings 
of  the  Lords. 

t.  *  That  the  House  of  Lords  taking  cogni- 
'  zance  of,  and  their  proceedinjgs  upon  the  mat* 

*  ter  set  forth  and  contained  in  the  petition  of 

*  Thomas  Skinner  merchant  against  the  go- 
'  wemor  and  company  of  merchants  of  Lon- 

*  don  trading  to  the  East  Indies,  concerning 

..I  I         ...       ■!  t  ■  I     II  <     I  ■  ■  ■       I  ■       ■ 

time  appointed  a  committee  to  inonire  into 
precedena  in  esses  of  a  like  kind ;  and  amongst 
the  committee  were  named,  Solicitor  General 
Finch  afterwards  lord  chancellor  Nottingham, 
Mr.  Seijeant  Maynard,  Mr.  Vaughan  after- 
wards lord  chief  justice,  and  Mr.  Prynne;  and 
the  three  latter  were  desired  to  take  special 
care  in  the  buuness.  What  was  the  precise 
nature  of  this  case  of  Mr.  Fitton,  is  not  staled 
in  the  journal  of  the  Commons  or  in  the  printed 
account  of  the  debate.  But  from  various  en* 
tries  in  the  journal  of  the  Lords  the  suhktance 
of  the  case  appeara  on  the  whole  to  have  been 
to  thia  e£EecL  Mr.  Fittoo  and  three  others 
had  been  formerly  proceeded  asainst  before 
the  Lords  for  contriving  and  publishing  a  libel 
.  upon  lord  Gerard  of  Brandon ;  and  tlie  Lords 
in  July  1663  had  sentenced  Fitton  in  a  fine  of 
600/.  to  imprisonment  in  the  •  KingVbeiich 
prison  till  he  should  produce  Abraham  Granger 
whose  name  was  to  the  libel,  and  to  find  secuf- 
rities  for  good  behaviour  during  life,  with  direc- 
tion to  tlie  chief  justice  of  the  KingVbeoch  to 
take  such  securities.  Under  this,  scntenQe,  in  a 
ease  at  least  mixed  with  privil^e,  Fitton^  not- 
withstanding a  prorogation  of  parliament,  which 
con^ss^ly  terminates  impusoument  by  the 
House  of  Commons  in  priyilegs  cases,  still  con- 
tinued in  prison;  and  one  William  Carr,  on  his 
owning  the  same  libel  and  his  having  dispersed 
it,  had  been  recentlv  adjudged  by  the  Lords  to 
pay  a  fine  of  IfiOOi,  and  to  imprisonment  in 
the  Fleet  during  the  king's  pleasure  and  to  the 
pillory.  Being  both  thus  imprisoned. by  the  Lord^ 
Fitton  and  Carr  resorted  by  several  petitions  to 
the  Commons  for  relief.  A  committee  was  ap» 
pointed  upon  Carr's  petition  as  well  as  upon 
Fitton's.  However  no  report  appears  to  ^ave 
been  ever  made  upon  the  petition  of  Carr,  and 
what  became  of  his  case  is  not  mentioned, 
except  that  three  years  afterwards  be  published 
a  relation  of  it  and  of  his  sufferings,  with  a 
plea  against  the  jurisdiction  of  /(he  House  of 
Lords.  But  Fitton's  petition  was  jeported ,  upon 
as  fit  for  solemn  argument  at  the  bar  of  tl|e 
House  of  Commons  as  to  the  jurisdiction  of  the 
House  of  Lords,  and  waa  ordered  to  be  ari^ued 
accordingly  in  the  manner  before  mentioned. 
It  appears  also,  that  the  case  was  argued  at  the 
bar  of  the  Commons  by  Fitton's  counsel  Mr. 
Offley)  who  mid  some  strong  things  i^g^ii  ths 
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*  (he  taking  awty  nf  the  peticioRcr*9  ship  and 

*  goodfi,  and  assauUiiig  his  penon,  and  their 
'  iordithips   over-ruling    the  plea  of   the  said 

*  Governor    and    Compnny,    the    said    eau^e 

*  comiu(*  before  that  house  orisinally,  only  upon 

*  the  complaint  of  the  said  Skinner,  and  being 
'  a  common  pleu,  is  not  agreeable  to  the  laws 

*  of  this  land,  and  tends  to. deprive  thesohject 
'  of  his  right,  ease  and  benefit  due  to  bim  by 

*  the  said  lans. 

..   ■ —  i ■  ■■■ .    ■ — ' 

jurisdiction   of  the  Lords,  but  is  reproached  I 
\vith  having  so  closely  borrowed  from  a  prior 
argument  of  the  SoUeitor  General  Finch  after- 
wards lord  chancellor  Nottingham  at  the  bar 
of  the  Lords,  though  in  what  case  is  not  men- 
tioned, as  to  have  induced  tile  latter  to  leave  the 
Coukmons.     Whi*n  the  argument  was  over,  the 
debate  was  adjourned  for  a  week.     But   the 
journal  of  the  Commons  is  silent  as  to  any 
further  proceeding  upon  the  case.     Probably 
this  case  bccame^bsorbed  in  the  consideration 
of  the  great  case,  which  almost  immediately 
followed,  and  brought  th^  two  houses  to  a  direct 
issue  on  one  great  branch  of  the  jurisdiction  ^ 
claimed  by  the  Lords,  but  denied  by  the  Com- 
mons :  or  perhaps  the  Commtins  thought  this 
case  of  Fittonand  thatof  Carr  too  much  miied 
with  contempt  and  breach  of  privilege  to  be 
convenient  cases  to  make  their  stand  upon. 
However  these  two  cases  should  not  be  forgot- 
ten.    Either  they  were  cases  of  breach  of  pri- 
vilege and  contempt,  or  they  were  not.    If  they 
were,  the  continuance  of  imprisonment  after 
the  prorogation  of -parliament,  the  fining,  and 
every  other  part  of  the  sentence  in  both  cases, 
^/became  disputable :  for  it  may  be  asked,  bow 
on  breach,  of  privilege  are  the  Lords  warranted 
TO  do  more  thau  <An  be  done  by  the  Commons 
111  a  like  case  ?    on  the  other  hand,  if  they 
«vere  nut  cases  of  privilege  and  doutempt,  ifaeu 
the  priiceedings  of  the  Lords  against  Fitton  and 
Carr  were  open  to  the  objection  of  an  exercise 
by  the  Lords  of  an  original  jurisdiction  over 
crime,  of  having  adjudged  a  commoner  for  mis- 
demennor  without  impeachment  of  ^he  Com- 
mons or  the  verdict  of  jury,  and  of  haviiig^so 
expressed  the  imprisonment  part  of  their  sen- 
tence in  luith  cases  as  to  make  it  imprisonment 
for  life,  that  i»,  in  Fitton's  unless  they  should 
interpose  to  declare  it  terminated,  and  inCarr's 
unless  the  king  should  please  to  determine  it. 
-To  some  of  these  objections  Mr.  Offley  did  in 
effect  advert  in  arguing  Fitton*s  case.    In  re- 
marking also  upon  the  consequence  of  such  an 
exercise  of  criminal  jurisdiction  by  the  peer^, 
he  pointedly  said,  the  jurisdiction  of  the  Star- 
Chamberjs  no5%  transformed  into  tlie  House  of 
JLords,  but  somewlmt  in' a  nobler  way.    It  did 
not  occur  to  him  to  add,  that  the  jurisdiction 
of  the  Star-Chamber,  tliough  justly  odious  both 
'  ior  the  mode  of  trial  and  the  excessive  punish- 
ments it  had  inflicted,  end  therefore  wisely 
'abolished,  was  in  some  dc>gree  sanctioned  by 
the  statutes  of  the  realm :  but  that  it  remained 
to  ecplain  bow  the  House  of  Lords  had  ob- 
taineff  tJbe  like  or  any  other  snficieiH  Mtiiction 


3.  *  That  tbe  Lords  taking  ocgniance  of  the 

*  right  and  title  of  tbe  island  in  tbe  petition 

*  mentioned,  and  giving  dam'ages  thereupon 

*  against  the  said  gov^nor  and  company,  is 
'  not  warranted  bjf  the  said  laws  of  cliis  land.** 

Hereapon  the  Lords  came  to  two  Resolir* 
tions: 

1.  '  That  the  House  of  Coninions  eotertait^ 
<  ing  the  scandalous  petition  of  die  £ast  India 
'  Company  agamst  the  Lords  House  of  parlia* 

■  '■■  ■.^■.i..i.ii  .,1  1.11  ,  ,  _ 

for  exercising  tlieeame  jurisdictftni;  and  iiow 
it  could  be  proper  to  tolerate  that  in  an  here- 
ditary kind  of  Star*Chainber,  without  the 
sanction  of  stntute  and  wit  boot  any  other  limio 
tation  than  sudi  as  their  own  moderation  shouhi 
prescribe,  which  the  legislature  Imd  so  iodig* 
nantly  abolished,  in  the  case  of  a  court  sanc- 
tioned by  statute  and  not  pretending  to  adjudge 
crime  of  a  higher  order  than  misdemeanor. 

'*  But  though  tliese  tWo  cases  of  Fitton  and 
of  Curr,  which  probably  are  the  earliest  in- 
stances to  L*~-  ^net  with  of  direct  petitions  of 
complaint  to  tbe  Commons  against  the  Lords 
for  excessive  assumption  of  judicature  bj  tbe 
latter,  did  not  of  themselves  bring  the  two 
houses  into  actual  quarrel  with  each  other:  jet 
there  passed  enough  from  tlie  Commons  tn 
shew,  that  they  were  neaHy  ripe  fur  serioiii 
contest  01)  that  head ;  and  that  as  Fittnn's  ctisa 
had  already  provoked  them  to  appoint  a  com- 
mittee to  consider  of  the  exercite  uf  jurisdic- 
tion by  the  Lords  in  all  cases  of  the  kind,  and 
such  committee  was  still  existing,  so  ver^  little 
of  additional  matter  was  requisite  to  exate  tfaa 
Commons  into  direct  hostility." 

*  The  Committee  had  reported  the  three  fol- 
lowing Resolutions : 

•  1.  "  That  Uie  proceedings  oftheHr>afe  of 
Lords,  upon  the  petition  of  Thomas  Skinner, 
Merchant,  against  the  governor  and  company  of 
'Mercliants  of  London  trading  to  the  EsstJo^ 
dies,  Sir  William  Thomnton,  and  several  other 
members  of  the  House  of  Comoions,  being  mem- 
bers of  the  said  Company, — are  a  breach  upon 
the  Privilege  of  the  House  uf  Commons. 

2.  **  1  hat  the  House  of  Lords  assomiog  and 
exercising  a  jurisdiction,  aiid  taking  co$nnanc«s 
of  the  matters  set  forth  and  complsined  of  in 
the  petition  of  Thomas  Skinner,  JM errant, 
agniiist  tbe  Governor  and  Company  of  Mer- 
chants  of  Loudon  trading  to  the  East  Indies; 
and  their  lordships  over^ruliog  of  ilie  plea  of 
the  said  Governor  ahd  Company,  put  in  to  the 
jurisdiction  of  the  said  House  of  Lords  ;--the 
said  cause  coming  before  the  House  originsJJy 
only  upon  the  complaint  of  the  said  Tbooi<s 
Skinner,  and  the  matters  in  the  said  pedtion 
complained  of,  concerning  die  taking  aw^  w 
the  said  petitioner's  ship  and  goods,  and  a^ 
saulting  bis  person,  b^ing  relievable  in  tbe  of* 
dinary  courts  of  law  ;—^s  contrary  ^<*  ^*^ 
of  tbe  land,  and  tends  to  the  depriving  of  toe 
subject  of  the  bene6t  of  tbe  known  law,  and 
tbe  irttrodadng  of  an  trbitnry  way  of  ?«►■ 
reeding. 

8.  «« Tlmt  tlie  Boom  oftordsiHitbe  c^m 
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*  went,  and  ibcir  prooeedinp,  exmiioations 
*aod  votes  tbereopon  had  and  osade,  are  a 
'  breach  of  the  privileget  of  the  Hoote  of  Peeiiy 
'and  ct^Mnrj  to  tlte  fair  correspondeDcy 
'  irhicfa  ought  to  be  betireen  the  two  Houses  of 
'  ptriiaffletity  and  uneiampled  in  forner  times. 

%.  *  That  the  House  of  Peen  taking  cogni- 
/«aDce  of  the  cause  of  Thomas  Skinner  mer- 
'  chant,  a  person  highlj  oppressed  and  injured 
'  io  East  India  bv  the  Governor  and  Company 
'of  merchants  oi  London  trading  thither,  and. 
/  oier-ruling  the  plea  of  the  said  Company,  and 
'  adjadging  5,000/.  damages  thereupon  against 
'the  said  Governor  and  Company,  is  ngree- 
'  able  to  the  laws  of  the  land,  and  vieil  warrant- 
'  ed  by  the  law  and  custom  of  parliament,  and 
'jostined  by  many  parliamentary  precedents 
'  ancient  and  modem/ 

Two  CoDfinences  past  between  the  Houses 
upon  this  occasion :  One  asked  by  the  House 
of  Commons,  the  other  by  the  Lords,  and  what 
fsst  at  both,  the  Objections  of  the  one  side,  and 
the  others  Answers,  what  was  said  by  the  Com- 
moas  against  the  proceedings  of  the  Lords,  and 
what  by  the  Lords  to  maintain  what  they  bad 

depending  before  tbem,  upon  the  petition  of 
Tbofpas  dinner,  Merchant,  against  theOover- 
Bor  snd  Cf>mpany  of  Mercbnnu  of  London 
trading  to  th«  Ban  ladies,  allowing  of  affidavits 
tslsen  before  masters  of  the  Chancery,  and  a 
jodge  of  tiae  Admiralty,  as  proof  in  the  said 
csQse,  wherein  also  the  Governor  and  Company 
hsd  no  liberty  to  cross-esamine  the  said  per- 
•ODS  making  such  affidavits ;  and  the  House  of 
lordb  not  {^ranting  a  commission  to  the  said 
Governor  and  Company  for  the  eaamination  of 
tkeir  witnesses,  tlie  same  being  desired  by  the 
said  Governor  and  Company,  is  illegal,  and  a 
{hevalice  to  the  subjects."    3  Hatsell,  p.  837. 
'*  The  LtJkTdto  were  much  surprised  with  these 
voies,  whioftigave  them  caase  to  make  aseriou» 
ftBection  upon  what  bad  passed  in  the  business 
«f  Skinner,  and  to  take  a  due  esamina:ion  ofnU 
circanDstaoces,  The  way  tbnt  it  came  untQ  ihem 
atfint,  upon  iJie  king*s  recommendation,  their 
own  right  to  take  eoKiiizAnce  of,  jQdge  and  de- 
ifnoioc  and  give  redress  in  causes  of  that  im- 
ture ;  then  the  iperits  of  this  particular  cause,  a 
poor  man  oppressed  by  ^reatones,  very  unable 
to  contest  witb  tliem  at  law,  and  so  very  un- 
likely thf  re  io  receive  relief,  and  have  nuy  re- 
paration trom  tbem  (admitting  it  had  ^been  in 
tlie  power  of  the  law  tu  have  helped  liim,  wiiich 
it-was  not)  and  the  manner  of  their  proceeding 
in  the  hearing,  examining  and  determining  of 
it,  in  which  they  had  usmI  all  the  moderation 
imaginable,  going  by  steps  and  degree,  inking 
first  the  opinion  of  the  jadges,  to  know  if  the' 
nan  were  retievable  elsewhere;  who  said  he 
was  but  in  part,  and  not  for  all  relievable  in 
'Westminster-Hall,  which  made  them  uader- 
-  take  it;  then  giving  way  to  and  bearing  with 
-uapy  delays  of  the  East-India  Company,  suf- 
fering the  bosioess  upon  several  pretences  and 
tieaact.of  tbtiff  to  ba  put  off  many  days. 


done;  the  substance  of  all  that  was  said  on 
both  sides,  I  shall  here  set  down  as  briefly  as  I 
can,  as  I  find  them  entered  in  the  Journal  Book 
of  the  House  of  Lords,  where  they  are  now  a 
public  record. 

The  gentlemen  of  the  House  of  Commons^ 
that  managed  the  Gmference  on  their  parts, 
endeavoured  to  maintain  their  votes  by  shew- 
ing the  reasons  of  them. 

They  said,  That  pleas  being  of  two  natures, 
common  pleas  and  pleas  of  the  crown,  in  this 
case  they  said  they  did  not  meddle  with  any 
part  of  their  lordships  .judicature  concerning 
picas  of  the  crown,  tnis  being  of  the  first  sort, 
and  those  being  of  two  natures,  personal,  or  real 
actions,  and  in  both  all  proceedings  must  be 
by  the  king's  original  writ  And  this  being  a 
ca»e  between  persim  and  person,  and  so  a  com* 
mon  plea,  ought  to  be  proceeded  in  the  ordi^ 
nary  way  by  the  king's  original  writ :  Praoedenft 
were  brought  for  this,  ushered  in  with  a  pream* 
ble  <'  That  where  the  party  never  pleads  to  the 
jurisdiction  of  the  coort,  it  is  ordinary  for  courts 
to  proceed,  though  in  cases  not  within  their  juris- 
diction/' The  precedents  cited  were  out  of  tlie 
Placita  Pariianientaria,  four  in  £dw.  I's  tinie. 

when  their  lordships  were  prepared  to  hear  it» 
and  had  laid  aside  other  ousiness  for  it,  by 
which  means  a  whole  session  was  lost  to  the 
poor  man  ;  and  when  at  the  next  meeting  of 
the  parliamcQt  it  was  beard,  in  which  a  gMat 
deal  of  time,  and  very  many  days  were  spent, 
yet  not  presently  to  come  to  a  resolution,  but 
appoint  a  day  for  the  debate  of  it,  and  when 
that  day  came,  not  to  give  a  fulljudgment,  but 
only  pass  a  previous  vote, 'That  some  relieif 
was  fit  to  be  given,'  and  take  longer  time  to 
consider  what  and  huw  much,  and  refer  it  to 
the  consideration  of  a  Committee  to  prepare  it 
for  the  House ;  and  that  then,  in  that  interioi 
of  time,  before  any  thing  was  determined,  whilst 
but  in  agitation  and  under  consideration  what 
should  be  done,  a  scandalous  false  railing  pe^  . 
t'iiion  to  be  delivered  to  the  House  of  Commons 
against  the  House  of  Peers,  contrary  to  all  usage, 
right  and  privilege  of  parliament,  and  what  was 
expressly  forbidden,  9  H.  4.  n.  33.  And  this 
notwithstanding  (not  knowing  upon  what  mis- 
take, for  a  mistake  it  must  have  been)  to  ba 
received  with  approbation  by  the  House  of 
Commons,  and  seconded  and  confirmed  by 
those  foroMientioned  votes,  which  were  brought 
up  to  the  Lords,  and  declared  unto  them  at  n 
public  conference :  all  these  things  considered, 
made  the  Lords  very  sensible,  who  thought,  if 
'here  had  been  failings,  that  a  gentler  apptica-  ' 
tion  had  yet  been  more  convenient :  but  ooti- 
scions  to  themselves  of  none,  and  very  confi- 
dent that  what  they  had  done  was  most  jnstt- 
fiable  by  the  constant  course  and  praclioe  of 
their  House,  and  in  itself  most  just  and  equita- 
ble, thev  conceived  it  absolutely  necessary  §&t 
tlie  vindication  of  themselves  and  the  asserting 
their  rights,  to  pass  likewise  .two  Votes  in  an- 
swer to  the  two  of  the  House  of  OMnmoDs." 
The  grand  Qnestioi^  p.  60, 
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1  Precedent.  18  £.  1.  '^Johannes de Imaltt 
%gaiiitt  the  bishop  of  Winton/  fol.  SS.  John  de 
Inttfla  prosecates  for  the  king,  complnins  that 
the  hisoop  hud  disposed  of  an  Hospital  vrhieh 
belonged  to  queen  Eleenor  the  king^  ni'tther, 
land  ejected  her  tenant,  the  bishop  pleads,  that 
lie  found  his  church  seised  of  that  advo«r&on,  et 
petit  Judicium  si  debeai  sine  Brevi  Domini  Re- 
pg  inde  respondere  ;*'  The  Judgment  is,  **  Ec 
^oia  pnfedictus  Episcopus  inveittt  Ectlesiara 
atiam  seisicam  de  praedicta  ad^  ocatione  tempore 
Creationis  suae,  Ideo  ipse  quoad  hoc  eat  inoe 
vino  die  ad  prssens,  et  Dominus  Rex  habeac 
Breve  venus  ipsurn  Episcopum,  (juod  reddat  ei 
Advocationero,  &c  et  quoad  Ejectionem  in- 
quiratur  Veritas  per  Putriam.^         ^ 

8  Precedent,  in  Uie  same  parliament  18  E.  1. 
<'  The  Case  of  liugh  de*  Lootber  and  the  heirs 
0f  Ueary  de  Edelyuthorp,  f.  4S,  Where  it  was 
imich  insisted  upon  tbe^e  words,  **  Nee  est  Juri 
consooMu  vel  hacienttsjn  Curia^  ibta  usitatum, 
Mod  aliqufi  sine  Le^e  Communi  et  Brevi  de 
Canceiiaria  de  Libf  ru  Tenemeoto  suo  respon- 
deat, Et  maaime  in  Casn  ubi  Breve  de  Cancei- 
iaria locum  habere  poteet,  Therefore,  dictom 
«st  pr»dicto  Ad«,  quod  sibi  perqinrat  per 
Brevtt  <de  CaaoeHaria,  si  sibi  vide rit  eapedHe*" 

9.  The  Case  of  William  de  Valentia  earl  of 
!Pembrnok,  Jone  his  wife  and  Isabell  le  Mares- 
chal  18  £.  1.  p.  44.  "  Isabell  complains  of  the 
«arl  for  assummg  jurisdiction  in  the  commote 
'or  hundred  of  &terlow,  (which  is  in  the  king's 
county  of  Rerroerdyn,  and  not  in  Pemhruok- 
Shire  which  bdongs  to  the  Earl,)  and  ejecting 
lier;  he  pleads  that  he  is  seised  of  it  in  the 
right  of  bis  wife,  and  they  crave  judgment,  ,si 
fine  Brevi  Domini  Begis  inde  debent  respon- 
dere ;  the  judgment  i^  Quia  prsdicti  Wuliel- 
ttius  et  Johanna  sunt  in  Seisma  de  prvdicta 
Jurisdictione  per  discensum  haereditarium,  4t 
non  per  Usurpationem  seu  Purprestoraro,  quod 
•ant  inde  sine  die  ad  prssens,  et  Dominus  Rex 
habeat  Breve  si  volnerit.''  The  gentlemen  of 
the  House  of  Commons  observed  upon  this, 
^  That  if  there  had  been  a  crime,  as  usurpation 
t>r  purpresture,  such  cases  had  usually  been 
tri^d  in  the  Lords  Hoose,  but  then  added, 
Titat  if  that  had  t>een  the  case,  much  might  be 
,jaid  now,  how  the  constitution  of  the  govern- 
nent  hath  been  altered  since.*^ 

The  4th  Pmsedept  in  the  Wh  of  K  U  f. 
St,  waa  the  case  of  Roger  de  Somcrtoa  and 
tftw  prior  .of  fiataele;  ''Sonieitoiifottowsfor  the 
^m%,  aad  hgr  petition  compkioa,  that  the  prior 
«ojUaily  whbiwld  from  the  kmg  the  snaaor  of 
-SoinevtQn :  the  prior  answers,  that  he  bolda  it 
-in  the  fight  of  his  cburoh  of  fiofelelc,  et -petit 
^dtciim  ai'dvbcai  inde  sine,  kimdomsni  regis 
•pvepoodere ;  the  judgmcai  is,  Ideo  Diiedietiis 
yrior  quoad  hoc  cag  mdt  siae  die  ad  prsBsens, 
mk  donsinos  re«  habeaft  breve,  Ice.**    Aod  ihis 

t«l|h  lbs  king  warMDoemedt  as  vms  dhaerved 
then. 
~  Bj  dnse  Preaedeuts  l^  said  it  did  appear, 
that  iacases  of  fredjMld  thm  hi«»  {Mooeediag 


without  .an  original  writ,  and  then  oecasaarily 
aud  demonstratively  it  must  follow  ;  that  tfaie 
Lo>ds  cannot  judge  in  these  case^  for  there 
was  never  any.  writ  returnable  Coram  Donitnii 
Spiriiualibua  et  Teoaporalibusy  none  such  is 
found  in  the  Register,  or  Fiuherbert*s  Natiira 
Brevi um  :  and  the  reason  they  said  was  the 
same  for  personal  actions,  as  those  that  con* 
cem  freehold,  that  Magna  Charta  and  several 
statutes  made  in  Ed.  d's  time  provide  for  our 
trial  by  our  peers. 

Some  other  Precedents  they  mentioned  out 
of  the  roil  oi  petitions  answered  in  the  parlia- 
ment of  14  E.  9,  as  that  of  William  le  Rous 
f.  408.  Complaining  of  the  kings  bayliffs,  who 
had  twice  dispossessed  him  of  a  house  in  West- 
minster, aud  praying  remedy  ;  the  ausw\er  was^ 
Habeat  Breve  novs  disseisins  in  suo  casu. 

Then  that  the  bishop  of  Win  ton  elect  in  the 
same  p^e,  complaiiimg  that  (be  king's  officera 
had  cut  down  ti»e  woods  of  the  bisikoipric  during 
the  vacancy,  and  prayiug  remedy ;  the  answer 
is,  Habeat  breve  de  transgess.  in  Cauc. 

Next  of  Joane  the  widow  of  John  Fcniks,  p. 
400,  by  petition  complaining  of  a  wast  coa*- 
mitted  in  the  manor  of  Radewynier ;  tlie  aa* 
swer  is,  Sequator  ad  legem  commonem. 

Another  Preoedeat  of  Mariote  the  wife  of 
Robert  de  Carle  in  the  same  page,  furaying 
remedy  ibr  a  breach  of  the  peace  by  the  ^arsoia 
o(  Wormele  and  others,^  the  answer  is,  Adeat 
cancel,  et  habeat  ibi  breve  in  suo  oaso. 

And  to  a  petition  of  Robert  le  Sansser,  f. 
410,  Sbr  a  debt  due  to  liim,  answered,  Habeas 
in  canceil.  breve  de  debito. 

The  last  Plreoedeat  cited  was  p.  411.  Ralph 
de  Draiton  parson  of  Luffeoham  oomplainic^ 
against  Robert  de  Vere  and  others  for  impri- 
soning him,  till  he  resigned  his  living,  takiog 
away  his  goods,  and  committing  other  violeacet, 
for  which  he  had  a  commission  of  inquiry  in 
the  country  of  York,  and  now  prayed  remedy : 
The  answer  is  '  quoad  resignatiouem  aon  per* 
'  tinet  ad  regem,  et  quoad  oonmissionem  ha> 

*  bendam,  estendat  in  canceiiaria  priroam  com- 

*  missioBesi  et  ibi  respoodeatur.  ££  habeat 
'  similiter  in  canceil.  Brevia  de  transgreasioai- 
<  bus  sibi  fiictis  contra  pacem,  &g/ 

To  this  first  part  of  that  coulereooe,  the 
Lords  when  they  came  to  theirs,  gave  for  aa- 
awerin  the  first  place,  thai  they  could  not  hot 
observe  something  unu&ual  in  the  very  title  of 
the  petition,  differing  firom  the  anoient  stile  of 
those  presented  to  the  House  of  Commons ; 
thea  that  thev  were  much  surprised,  reading 
the  petiiioa  to  find  so  many  falsities,  and  yet 
to  hear  the  geallemen  that  managed  for  the 
House  of  Commons  say.  Chat  their.  House  had 
examined  it,  and  found  ail  the  allegariooa  in 
it  to  be  true  ;  whereas  in  truth  there  were  io 
it  alaiost  as^many  falshoods  as  lines;  thoee 
felfihoodshave  beea  mentioned  before,  so  aa  it 
is  not  needful  ugaia  to  repeat  theia.  The 
Lords  took  notice  after,  of  the  unusual  proceed- 
iog  of  the  House  of  Commons,  to  takecoga^ 
aance  of  any  aiatler  depending  in  their  Hoate^ 
before  their  lenyupa  had  gifCAaojr  jajgnwt 
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tbeffin,  or  caBwrniigitcd  tb^  tui#  onto  tiMRk.; 
wd  CO  timaini^  proceed  opoPi  end  ceiwort  by 
tote  cbe  proc«eding  of  toe  Ii»iiet  of  Pctfe, 
which  tbejF  laid  tlie  Howe  of  Commons  could 
Bol  Icplljr  dO]»  beceuse  they  were  not  •  coiart 
of  judiGMiire  io  any  case,  mocfa  lem  of  the 
Home  of  Peera^  which  is  the  highest  judi- 
Citure  :  and  that  in  truth  ihoy  bad  nut  means 
to  come  to  the  knowledge  of  the  truth,  whereby 
to  IboDd  a  right  judgmeoty  because  they  have 
aot  power  to  give  aa  oath^  nor  in  this  parti* 
calar  bad  they  beard  aoy  nsore  than  one  side, 
having  not  heard  Skinner  at  all :  nor  yet  had 
they  coofiMTed  with  the  Lords,  by  which  means 
ihcy  mi^  have  come  to  the  knowledi:e  of  the 

Cinds  and  leasoiis  upon  which  their  lordships 
proceeded ;  so  as  the  I^ids  could  not  bat 
wander  at  this  judgment,  which  had  been  past 
upon  thm. 

Then  they  came  to  that  assertion  conoernmg 
Commoo  PlenSy  That  they  must  be  proceeded 
in  by  the  king's  or^nal  writ,  and  consequently 
not  before  the  Lords,  for  which  the  House  of 
Commons  brought  some  precedents,  to  prove 
that  freeholds  were  never  examined  in  parlia- 
ment, but  always  left  to  the  remedy  at  law  ; 
and  in  the  next  place  the  Lords  took  into  con- 
sideration how  theybegan  their  precedents  with 
this  preamble ;  '*^at  where  the  party  never 
pleads  to  the  jurisdiction  of  the  coart,  it  is  or- 
dinary for  courts  to  proceed,  though  in  cases 
aot  within  their  jarisdiction.** 

To  which  the  Lords  said  in  the  first  placei  as 
to  the  assertion  vii.  *<  That  all  Commoo  Pleas 
most  be  proceeded  in  by  originai  writ  and  con* 
seqeestly  not  before  the  I^rds,*^  That  it  was 
as  easy  for  them  to  assert  the  contrary,  and 
apQO  better  grounds ;  being  able  to  shew  prece- 
dents all  along  from  the  first  and  the  mo%t  an- 
deat  records  vve  have,  down  to  the  latest  and 
flMtat  modem  ones  of  the  proceedings  of^parlia* 
meats,  even  within  the  memory  and  know- 
ledge of  every  young  man,  that  the  House  of 
Peers  have  stiU  exercised  this  jurisdiction,  even 
in  particular  cases  of  meum  tt  tuum,  between 
■an  and  man,  when  they  hare  ihooght  good, 
^though  tliat  but  rarely)  and  wlien  moved  to 
It  by  something  extraordinary  in  the  case;  and 
diat  no  House  of  Peers  hath  done  it  less,  and 
been  m^re  tender  of  entertaining  such  Jbosi- 
nesste,  and  more  unwilling  to  be  troubled  with 
them,  than  tliis  present  Uoute  of  Peers,  upon 
which  so  much  blame  is  laid,  and  which  is  the 
only  House  of  Peers  tha(.  ever  private  persons 
(found  guilty  and  censured  by  it  for  fool  op- 
pRssioDs)  did  presume  io  that  manner  to  accuse 
and  impeach  to  any  court  or  council  or  com- 
pany of  men,  no  not  to  the  king  himself;  or 
that  ever  were  censured,  and  such  votes  passed 
upon  beibre.  But  we  shall  hereafter  in  its  due 
place  examine  the  matter  of  this  assertion, 
aad  shall  she«v  that  it  holds  not  true  even  in 
the  ordinary  courts  of  Westminster-Hall,  wb»> 
dicr  of  common  law,  or  equity,  where  cases  of 
mens  freeholds  are  tried  every  day  withoiu  any 
ordinal  liitr,  and  moch  less  in  parliamtiit*    In 
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tha  AMB  time  we  will  taka  things  ia  order  m 
they  were  deliversd. 

And  CO  the  preamble  which  uihflMd  in  tha 
precedents,  ^  That  where,  the  party  never 
pleads  |o  the  jurisdiction^  it  is  ordinary  for 
courts  to  proceed,  though  in  cases  not  within 
their  jurimiction,''  upon  which  the  inference 
must  be,  that  precedents  then  signify  nothing 
to  prove  a  junsdictioo  though  never  so  many, 
though  a  constant  series  of  them  in  all  times  be 
made  appear,  except  there  be  still  a  pleading 
to  the  jurisdiction,  and  that  plea  overruled ; 
die  Lords  thought  this  n  strange  argumenta^ 
tion,  and  took  the  force  of  the  argument  te 
lie  rather  the  other  way,  that  it  is  a  clearaf 
proof  of  a  jurisdiction  to  have  it  never  er 
seldom  questioned,  and  be  still  ex«rGise4 
and  submitted  unto,  than  if  it  be  sDuietimes 
opposed,  though  it  be  made  ^ood  and  main** 
tained  egniost  that  opposition :  apd  thej^ 
thought,  that  in  this  particular  Case,  they 
had  good  warrant  fiir  their  jurisdiction,  fin£ 
iug  it  so  seldom  opposed^  even  by  iha 
House  of  Commons  own  sliewing,  who  could 
bring  but  four  precedents,  where  any  had 
pleaded  to  their  jurisdictioa,  and  the  ple% 
seemingly  admitted,  (for  it  is  bet  seemingly,  a» 
will  be  shewed  opon  the  examination  of  the 
precedents  themselves :)  whereas  multilndei 
were  produoed  of  the  exercise  of  their  juris* 
diction,  and  some,  where  tJie  parties  bad  de* 
sired  a  trial  at  common  law,  and  the  Li>rdt 
would  not  grant  it,  as  that  of  William  Paynell 
and  Margaret  his  wife  io  the  Piocita  Pariia* 
menuria  of  the  30  of  £d.  1,  p.  SSI. '  The  case 
waa  this;  Maigaret  had  been  formerly  the 
wife  of  John  Cameys,  and  be  yet  hvtng  liad 
left  him,  (as  she  alledged)  with  his  consent,  aad 
lived  with  Paynell  as  his  wif^,  and  was  mar-* 
ried  to  him  :  Cameys  dyings  Pvynell  and  she 
sue  for  the  thirds  of  the  manor  of  Torpell  which 
had  been  the  lead  of  Cameys.  It  was  objected 
on  the  other  side,  that  she  lived  in  adultery 
with  Pavnell  in  Cameys  Ufa  tiine,  and  so  had 
forfeited  her  dower.  They  tipon  that  desire  to 
be  tried  by  their  conntry,  if  adultery  or  no  ; 
What  say  the  House  of  Peers  ?  Do  they  send 
them  into    the  country  as  is  desired  ?  No, 

*  Videtor  coriss  quod  non  est  necesse  contra 

*  tantas  taroque   mantfestas  evidentias,  pr«> 

*  sumptiones,  probationes»  &c«  ad  aliaoam  inr 
^  quisitionem  patria  capiendaro  procedere^  &Ct 
'  £t  ideo  consideratum  est  quod  prasdicti  Wilr 
'  lielmas  et  Margareta  nihil  capiant  per  peti* 
'  tionem  suam,  sed  sint  in  miseiicordia  pre 
'  fobo damore, Ike* 

This  shews  that  the  Lords  sometimes  would 
retain  causes,  though  sometimes  they  did  dis* 
miss  them,  not  for  want  of  jorisdiction,  hoc  as 
it  seemed  to  them  convenient,  end  their  occa« 
aions  would  give  leave,  and  as  they. bad  or, bad 
not  leisure  lor  it  from  the  greater  afiairs  of 
the' kingdom,  or  that  some  circumstances  in 
the  merits  of  a  cause  made  it  more  or  lest 
worthy  of  their  consideration.  As  if  one  of 
the  parries  was  powerfol  in  his  country,  and 
•ospccted  to  have  an  iniuance  upon  the  juries* 
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the  liords  woqM  then,  someitmes  retiun  a  butt- 
ness  and  determine  it  therotetres. 

As  in  3  R.  3,  N.  84.  The  Case  of  John  earl 
of  Pembroke  and  William  le  Zouch  complain- 
ing that  they  were  sueii  for  certain  lands  in 
Yorkshire  by  Thomas  the  son  of  sir  Robert 
Rocs  of  Ingmantborp,  and  alledge,  Ttiat  the 
said  Thomas  soii^ght  to  come  to  a  trial  in  the 
country,  which  he  had  gained  and  corrupted. 
And  therefore  pray  for  redress,  and  a  trial  by 
parliament,  giving  this  reason  for  it,  *  Que  ils 

*  par  tels  malveis  compassemens,  et  procure- 

*  mens  en  pais  ne  soient  desherites.  That  they 
may  not  lose  their  inheritance  by  suoh  wicked 
coutrivances  and  practices  in  the  country.  Do 
the  Lords  then  suffer  it  to  go  oh  to  trial  in  the 
country  ?  No,  they  take  the  matter  into  their 
own  hands,  appoint  John  Knevet,  and  John 
Cavendish  Chief  Justice,  and  John  fielknap 
Chief  Justice  of  the  Common  Pleas  to  examipe 
it  and  make  report  td  them,  which  they  did. 

And  so  likewise  in  the  Ca^  of  Pontyngdon 
and  Courtney,  4  H.  4,  n  21,  Sir  Philip 
Courtney  a  great  man  in  the  country  op* 
presses  Pontyngdon,  dispossesses  him  of  his 
iund  by  force,  he  coii^cs  to  the  Lords,  *  praies  pur 

*  Dieu  et  en  oeuvie  de  charite  d'ordeigner  reme- 

*  diies  eu  icell  cas ;'  For  God*s  sake  and  as  a 
work  of  charity  that  they  would  give  remedy  in 
thif  case.  **  Sets  forth  in  his  petition,  that  he 
had  before  in  a  parliament  held  at  Winchester 
made  bis  complaint,  at  which  time  sir  Philip 
laid  the  bastardy  of  his  father  as  a  bar,  and 
that  the  Lords  answer  then  was,  That  he  shpuld 
have  right  done  him,  and  committed  the  busi- 
ness to  the  archbishop  of  Canterbury  to  take 
care  of  it ;  That  before  the  archbishop,  sir 
Philip  and  he  agreed  td  go  to  a  trial  upon  that 
issue,  and  that  there  should  be  a  sufficient  Jury 
of  the  principal  knights  and  esquires  of  the 
country,  but  that  sir  Philip  had  named  some  of 
those  principal  men,  and  withal  poor  men  of 
less  sufficiency,  to  the  intent,  that  the  great 
men  making  default,  the  poor  should  stand,  and 
t|kat  these  poor  men  durst  not  against  sir  Phil- 
lip, maintain  the  truth  *  les  queux  poures  hom- 

*  mes  n'oiseut  en  vers  le  dit  sir  Philip  la  \erite 

*  dire.'  That  thereupon  he  petitioned  again 
she  Lords  in  the  next  parliament  sitting  at 
Westminster,  and  informed  them^f  all  these 
particulars,  whereupon  they  ordered  a  Writ  to 
go  to  the  judges  of  Assize  of  that  country, 
commanding  them  to  admit  none  to  be  of  the 
jury,  but^uch  as  bad  40/.  a  year  land,  and 
those  to  be  chosen  out  of  tho  whole  country 
notwithstanding  any  usage  or  challenge  to  the 
contrary  ;  But  that  -now  sir  Philip  finding  that 
the  charge  of  Bastardy  would  not  hold,  con* 
trivilig  still  the  wrongful  disinherison  of  the  peti- 
tioner, had  started  a  release  unduly  gotten  from 
oneThomas  Pontyngdon  a  parson,  whose  heir  the 
petitioner  is,  and  the  petitioner  is  thereby  like 
to  be  mined  *  si  il  neit  vostre  tres  hnutissime  et 
f  tres  excellent  secoors  et  aide,'  If  the  Lords 
would  not  afibrd  him  their  most  high  and  ex- 
^llent  succour  and  help.''  This  was'the  effect 
%(  the  Petition,    The  Lor^s  upon  this  make  an 


order  to  direct  Hie  trial,  the  pdint  in  issoe  to 
be  the  bastardy,  that  the  release  should  be  laid 
aside  as  null  and  void,  that  if  the  bastardy  be 
proved,  Pontyngdon  shall  be  for  ever  barreid  to 
sue  hereafter,  and  if  not  proved,  but  that  his 
father  was  mulier,  he  should  then  recover  the 
land  with  costs  and  damages;  And  they  further 
order  writ  to  the  sheriflPtoimpannel  none  of  the 
jury,  that  had  not  40/.  per  annum  land.  So  then 
three  several  times,  m  three  several  parlia* 
ments  did  the  Lords  take  cognizance  of  this 
caus^,  being  a  common  plea  ^r  a  man's  free* 
hold,  and  that  originally  m  the  first  instance, 
not  upon  an  appeal,  or  Writ  of  Error,  or  any  of 
those  ways  to  which  the  House  of  Commons 
would  now  limit  them ;  they  direct  the  trial, 
the  issue,  the  condition  and  qualification  of  the 
jury,  and  •  the  judgment :  and  if  this  be  not 
taking  cognizance  of  a  cause,  I  know  not  what 
And   well  wa%  it   for    that  poor  geaile- 
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man.  That  the  Lords  had  that  jurisdiccioa 
that  they  could  take  cognizaoce  .of  bia 
cause,  to  give  him  relief  then :  As  now  it 
was  well  for  Skinner,  that  the  Lords  took  cog- 
nizance of  his ;  otherwise  this  powerful  com- 
pany had  trampled  bioi  in  the  ciirt  and  ruined 
him,  as  that  violeot  man  sir  Philip  Courtney 
ffor  so  he  appears  to  have  been  by  several 
complaints  against  him  in  the  parliaments  of 
those  times)  had  served  Pontyngdon :  And  well 
will  it  still  be  for  many  a  poor  man  to  have  such 
an  asylum,  such  a  city  of  refuge  tu  fly  unto,  to 
save  himself  from  the  violence  and  oppression 
of  power  and  greatness.  And  perhaps  some 
of  those  who  now  endeavour  to  lay  low  the 
House  of  Peers,  who  would  make  it  to  be  of  no 
signification,  to  have  no  power,  no  influence 
upon  the  kingdom,  but  as  salt  that  hath  lost  its 
savour,  only  *  Mugni  nominis  umbra,' a  name  of 
peerage  without  ability  to  help  tliemselves  or 
any  body  else  ;  periiaps  I  say,  even  some  of 
them,  should  they  prevail  now,  isay  hereafter 
repent  it,  and  wish  they  had  not  removed  an 
ancient  landmark,  which  heretofore  was  in 
veneration,  and  looked  upon,  as  that  which 
bounds  both  power  and  liberty,  and  is  a  guard 
to  both  by  keeping  both  within  their  due  limits, 
and  hath  ever  been  held  most  necessary  to  the 
constitution,  the  government  of  this  kingdom 
for  the  preservation  of  it,  and  as  serviceable  to 
monarchy  for  the  keeping  up  of  regal  dignity 
and  authority,  as  useful  to  the  subject  for  the 
maintaining  ef  his  just  liberty  and  freedom. 

But  let  us  go  on  with  the  Conference,  and 
see  what  was  said  by  the  Lords  to  the  prece- 
dents cited  by  the  Commons. 

To  tlie  first  of  John  de  Insula  agaiust  tho 
bbhnp  of  Winchester,  the  Lords  said,  it  was 
no  dismission  of  the  bishop  for  want  bf  jurist 
diction,  for  then  it  would  not  have  been  said, 
*  .Eat  inde  ad  prssens/  but  rather  *  icd  perpo- 
'  tuum  ;'  this  is  but  a  temporary  dismission,  no- 
more  but  as  if  they  had  said.  Well,  the  bishop 
saith,  he  was  seized  of  that  advowion  in  right 
of  his  church ;  Let  the  kiog^  for  whom  John  de 
Insula  prosecutes,  .  take  his  -writ  out  of  the 
Ctiaocery,  and  try  for  tliat ;  Aod  for  the  eje^ 
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tion  oompkiocd  o(  let  that  be  tried  bj  a  jaij 
af  the  ooaatry,  and  see  if  things  can  be  lo, 
«adcd ;  If  not,  come  again  then,  and  we  will 
hearjou;  Bat  foftbe  present  we  dismiss  jou. 
So  the  Lords  concluded.  That  this  precedent 
nade  nothing  against  their  jurisdiction. 

To  the  second  of  Hugh  de  Lout  her  and  the 
heir  of  Edelyngthorp,  upon  which  the  Com- 
mmis  did  so  mach  insist,  and  particularly  upon 
the  eapression,  *  Nee  est  juri  consonum,  nee 
'  hactenus  in  ista  curia  usitatum,'  &c.  The 
Lords  said.  That  neither  this  precedent  well 
eiamined  would  make  much  against  tl>em; 
For  that  Adam  concerning  whom  and  upon 
whose  occasion  that  was  said,  was  not  at  all 
before,  the  Lords  as  a  party  iu  the  cause  before 
them^  but  came  in  of  himself,  unsent  for,  uo* 
looked  for,  lays  in  a  claim  which  the  Lords  of 
that  parliament  had  not  heard  of  before,  nor 
did  at  all  then  qaeiiion :  so  as  it  cannot  be 
said  that  there  was  any  dismission  of  him  or  of 
his  business ;  but  the  Lords  sfty,  Let  him  pur- 
sue and  recover  his  land  by  a  writ  out  of  the 
Chancery  if  ha  will,  and  tKat  he  sees  it  conve- 
nient S6r  him  '  si  sibi  viderit  eipedire/  and 
the^  go  on  to  determine  the  business  which  was 
benire  them :  The  case  was  thus,  Thomas  de 
KormanTil  an  cscheator,  had  order  concerning 
Hugh  de  I/)other  for  certain  lands  then  in  his 
sossesaion,  which  had  been  seised  into  the 
aiog't  bands,  as  held  of  him  in  capitt  formerly 
by  Henry  de  Edelyogthorp,  to  whom  oneEston 
Mid  granted  them  and  to  the  heirs  of  his  body 
lawfully  begotten,  and  having  none  to  return 
^  In  £ston,  under  whom  now  Loitther  claimed. 
The  Order  was.  That  Louther  should  give 
nladge  to  come  and  answer  at  that  parliament 
fbr  the  profits  of  thoae  lands  to  the  king :  Lou- 
ther comes  as  be  was  bound,  and  at  the  same 
timn  one  Adam  comes  also,  pretends  himself 
to  be  son  and  heir  to  Edelyogthorp,  and  de* 
nands  the  land,  Louther  said,  He  is  a  bastard, 
and  the  lands  belong  not  to  him :  And  the  Lords 
d»ey  say,  they  have  nothing  to  do  with  him,  let 
him  sue  for  his  land  where  he  thinks  bes^  and 
■o  send  him  away,  but  Louther  they  acljadge 
to  do  his  homage,  and  to  be  answerable  to  the 
king  ibr  the  rent :  And  for  the  title  of  the  land 
lihat  do  they  ?  do  tbey  let  it  alone,  and  nied- 
die  no  more,  with  it,  as  a  thing  not  at  all  within 
Jtbeir  cqgniaance  or  jurisdiction  ?  nothing  less  : 
iher  command  the  escbeator  Normaavil  to 
make  enquiry  upon  oath,  if  Edelyogthorp  had 
jany  heir  lawfully  begotten,  who  he  was,  and 
upon  what  title  he  claimed,  and  to  give  an  ac- 
connt  of  it  at  the  neit  parliament,  <  It^  quod 
'idem  escaetor  ad  prozimum  parlamentum 
'  post  festum  Sancti  Michaelis  domino  regi  dis- 
I*  tioct^  et  apert^  inde  respondeat.'  So  as  the 
Lorda  then  were  far  from  thinking  they  must 
Adt  meddle  with  such  things :  And  for  that  ex- 
pression of  '  Noo  est  consonuro/  &c.  rendered 
•as  the  ground  of  that  judgment  of  dismission.; 
£fst  it  is  answered,  it  was  no  judgment  at  all, 
not  only  of  dismission,  for  Adam  was  no  party 
ia  the  cauae  ; .  then  it  is  no  part  of  the  judg- 
jDent«  if  there  ware  a  judgment,  but  precedes 
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'  it;  the  judgment,  such  as  it  is,  or  rather  the 
answer  to  Adam's  demand,  foiions  in  theso 
words,  *  Dictum  est  pnedicto  Ads  quod  sibi 

*  per()uirat  per  breve  de  cancellaria  si  &ibi  vl- 
'  derit  expedire,'  so  as  the  preceding  wordt 
may  perhaps  have  been  but  inserted  by  the 
clerk  that  entered  the  Order  ;  but  take  it  at 
the  strongest,  admit  that  the  Lords  then  pre-^ 
sent  in  the  house  had  inserted  tliose  words,  aa 
their  sense  at  that  time,  is  that  binding  to  the 
House,  that  it  may  not  be  of  another  opinion 
at  another  time?  In  that  very  parliament  of  19 
£.  1,  how  many  times  have  they  been  of  ano- 
ther mind  ?  how  many  examples  are  there  of 
particular  causes  judged  and  determined  by 
them  ?  And  shall  one  swallow  make  a  summer,,^ 
one  single  precedent  overbalance  multitudes  of 
precedents  to  the  contrary  } 

In  the  last  place  it  was  said,  That  this  pre^ 
cedent  Hid  not  guadrare,  suit  with  tins  present 
Case  of  Skinner's,  for  that  was  merely  concern^ 
ing  a  liberum  tenementum  and  within  tiie  realm 
where  the  law  had  free  course,  here  is  rapine, 
oppression,  spoiling  of  goods,  dispossessing  one 
of  an  island  in  foreign  parts,  extra  potutatctti 
Ugit,  assaulting  the  person  of  a  fellow  subject, 
a  violent  interruption  of  the  trade  and  com- 
merce of  the  nation ;  which  concerns  the  go« 
vernmentof  the  kingdom,  is  a  matter  of  state, 
and  highly  entrenches  upon  the  authority  of 
the  king,  which  will  suQ*er  much,  if  he  suffer 
one  subjsect  to  exercise  a  tyrannical  domiuioa 
over  another,  though  in  another  country:  And 
is  against  the  profit  of  the  king,  which  is  much 
concerned.  That  no  violence  be  used  in  the 
management  of  trade  to  bring  a  scandal  upon 
the  nation,  make  it  stink  in  foreign  parts,  that 
none  will  have  to  do  witlr  us,  which  must  needs 
become  the  ruin  of  our  trade  and  so  of  all  his 
customs* 

If  one  merchant  do  that  which  Ts  prejudi- 
cial to  another,  or  to  a  company,  let  them 
complain  of  him  to  the  kintr*  who  will  com- 
mand him  home  and  punish  liim  :  And  if  he 
will  not  come,  for  that  may  be  objected,  being 
so  far  off,  out  of  reach,  then  the  king  will  give 
them  leave  that  are  wronged  and  grieved  by 
him  to  right  themselves.  But  that  they  »lioula 
do  it  of  themselves  and  in  their  own  case  be 
judges,  witnesses  and  executioners,  is  against 
all  reason  and  justice.  So  the  Lords  were  not 
at  all  convinced  with  this  precedent  neither, 
but  still  thought  ibey  had  done  very  well  in 
censuring  the  East  India  Company  for  their 
misdemeanors  and  wrongs  do|)e  to  Skinner, 
and  in  adjudging  them  to  give  Skinner  repara- 
tion for  it. 

The  third  precedent  was  that  of  William  de 
Valentia  and  Isabel  de  ^lareschal,  in  which 
the  Lords  observed  the  dismission  to  have  been, 
only  ad  prdssem  ;  but  withal  observed  that  the 
bare  reading  of  the  case  in  the  book  will  satisfy 
oneof  the  jurisdiction  of  the  Peers,,  to  retain 
such  causes :  It  says.  That  William  de  Valen- 
tia had  at  the  foregoinc  parliament  been  '  ad 
<  querelas  Isabellc  )e  Marescfaall  allocutus  et 

*  ad  rationem  positus,'  impleaded  and  put  to 

SB 


T39] 


STAtt;  TRIALS,  1  i  CttAVitis  It  1M«.— (W  (fihe  Jkr^Mttk^         [W» 

upon  it,  *  Idcfo  pnedJctiu  )Mior  qttd  txi  |h«e  eM 
inde  ^ine  die  ad  trrifcsefis :'  the  luords  §ay,  it  il 
bat  a  temporarj  aismhflfion  as  the  btbers  #et«f 
and  •tgnifieB  nothing  as  to  the  fKoibt  of  jutil? 
diction  :  and  they  wish  the  GotonMtts  ^roM 
have  pleased  to  cast  xhar  eye  upon  the  enmifig' 
case  m  the  same  leaf,  of  William  de  Valentia 
again,  and  of  him  a|>on  the  sintte  bccasiea 
(concerning  his  wife's  inberithinoe  as  fcfcmerty,) 
where  there  is  not  a  dismission  of  the  cause  as 
formerly,  but  a  determination  of  it,  andtbat 
determmation  again  referred  unto  amd  cionfinii* 
ed  by   a  succeeding  parliament,  to  sliew-  ttmt 
the  house  of  Lords  sometioies  would  anl4  some- 
times would  not  judge  Itnd  detennine  'sach 
causes  as  were  brought    before  them :   that 
case  was  thus,  Willmm  de  Valentia  eomahHlik 
oftbeLoi-dsof  the  council  for  admitting,  dmiiK 
the  king's  absence  beyond  the  seas,  one  Dioiil- 
sia  a  pretended  daughter  of  William  de-M^nli 
Caniso  tenant  to  the  king  of  fends  Md  tfi 
capite  and    formerly  enjoyed  by   lifer  ^lier 
in  his  life  time,  whei^eas  hia  wife  wto  larfce  heJr 
to  that  William,  and  thtt  land  betotii^n|toher; 
thelords  of  the  council  justify  >vhlit  tbey  have 
done,  say  that  Dionrsia  was  notorfou^  lEDOwii 
to  be  the  true  daughter  of  that  Wittilua,aiid 
tfiat  khe  bishop  of  Winchester,  in  WhM  dioCHl 
sire  was  born,  testified  it:    the ju<lgment ]^» 
'  Ideo    Tidetur  domino   regi  quod  prlsdicti* 
'  comies,  thesaui^r.  et  alii  <to  cofisiho  ttene  «t 
*  rit^  prcK^esserunt/  It  is  notnow « sibi  prttjuinA 
<  per  breve  de  cancel.'    Tlwiy  do  not  i%lbr  hiMa 
to  the  chancery,  as  they  did  in  the  othftr  «b^. 
This  was  in  18  E.  1.    In  90  E.  1.  p.  lOS.  1ft 
comes  again  to  parh'anrent,  and  renews  hk 
conmfaunt,  and  that  judgment  giv'en  hrforcii 
coirnrmed;  the  words  are  thtese,  *Et<teaWl 
ttetitionibus  suis,  yh.   De  hwrecState  Wil- 


answer,  by  what  right  he  liksumed  such  hn  of- 
fice and  such  poweir  in  ibe  handred  of  llostere- 
legfa,  and  thathe  tlien  altedmed  be  did  it  ih  the 
right  of  his  wif^,  and  that  it  b%ing  his  wife's  in- 
heritance he  ought  not  to  be  put  to  aaswer 
without  her,  ■*  Ita  Ouod  dhtuS  mit  dies  ei  ad 

*  hunc  diem  ad  parlamentum  domini  regis,  vis. 

*  a  die  Pascha;  in  tres  septimanas.'  And  then 
his  wife  and  he  appeared  by  then*  attorney, 
and  after  pleadings,  the  Judgment  is,  *  Quik 

*  prttdicti  WillielmUs  et  Johanna  Sunt  in  seisina 

*  de  predicta  jurisdictione  et  deliieroditate  ip- 

*  siuS  Johannie  per  descensum  hd^reditanum  et 

*  non  per  usurpationem  sell  purpresturara,  tec, 

*  Consideratum   est,  quod  eant  inde  sine  die 

*  quoad  prcsens  :  et  dominus  rex  habeat  breve 
«  si  valaerit,'  &c.  iTife  Lords  knew  they  had 
jurisdiction,  else  they  would  have  dismissed  the 
cause  the  pifrliament  before,  and  not  have  ad- 
journed it  to  the  next  parliament  upon  that 
ground  to  make  the  wifb  a  party,  as  we  see 
rhey  did :  And  whereas  the  Commons  had  upon 
this  precedent  qbserved,  that  if  there  had  been 
crin)e  in  the  case,  as  usurpation  or  purpres- 
ture,  then  they  acknowledged  that  in  such 
cases  the  House  of  Lords  did  usually  ptdceed 
and  try  them,  but  withal  added.  That  if  that 
were  the  question,  much  misht  be  said  how  the 
constitution  of  gorernment  hath  been  since  al- 
tered :  so  as  they  soon  retracted  their  admit- 
tance of  but  so  much  of  the  Lords'  right,  and 
What  they  had  given  with  their  right  hand,  theV 
Would  soon  take  again  with  theirleft. 

But  first,  for   their  concession  of  judging 
crime,  the  Lords  say,  that  suffices  for  their  in- 
demnity as  to  what  they  lave  done  in  this  par- 
ticular case  of  the  East  India  Company  and 
Skinner,  for  here  is  crime  sufficient,  %nd  usurp- 
ation and   purprcftture,    tailing  them  in  the 
larger  sense  for  invading  any  other  man^  right, 
and  not  only  where  the  king  is  concerned,  as 
those  terms  are  taken  sometimes :     And  then 
~for  the   qualification  of    their  gift  upon  the 
'change  and  alteration  of  the  government,  the 
Lords  answer.  That  when  they  shew  the  time 
when  that  alteration  was  made,  and  the  per- 
aons  by  whom,  and  the  manner  how  (if  legally 
done)  they  shall  then  believe  and  submit,  and 
not  till  then :  but.  they  never  heard  of  anything 
that  till  now  so  much  as  looked  that  way,  ex- 
cef)t  that  vote'of  the  assembly  called  the  Rump, 
which  declared  the  HouVe  of  Lords  useless  and 
dangerous,  and  therefore  to  be  abolished  and  ta- 
ken away ;   and  by  a  club  law  they  did  take  it 
away.  But  even  they  that  passed  that  vote,  and 
'did  make  thitt  club  law,  thought  the  jjudicature 
necessary  and  fit  to  be  continued,  for  they  im- 
'mediately  aSsutned  it  to  themselves,  and  fairly 
'voted  themselves  into  thUt  power  by  the  name 
[of  the'Commons  of  England,  the  very  'same 
title  that  the  East  India  Company  do  now 
make  use  of  kk  their  Petition  to  the  House  of 
'Commons. 

To  the  4th  of  Ro^er  deSomerton  prosecuting 

*fbr  the  king,  and  complaining  of  the  prior  of 

Buttele,  for  unjustly  withholding  firom  tne  king 

^c  aaanor  of  Somerton ;  and  the  jtjdgment 


helmi  de  Mcmte  Canfso  petenda,  et 
quod  procedator  juxta  BuUam  •l"*"'^^ 
Williemus  et  Jo^banna  iintoetrarunt  ad  M^ 
endumprocessum,  pei^qdod  3>iOntsia  fil«i|«n^ 
dicti  Willlelfbi  fegitima  cenMbatfir,  altes  Ml 
responsum  fuit,vi2.  in  partiamentopo*  iiaoi> 
Dominianno  18.  ufpatet  in  roCuHs  ejifsdolk 
partiamenti,  adtjuttn  responaioirtmse  ieneaal| 
&c.'  Nothing  can  be  eteai<er  thsna  the  ooii«' 
tinual  practice  of  tbisjurhidictton  in  the  bouil 
Of  Lorns,  whensoever  they  pleased. 

Not  that  it  hath;  always  plenmd  theAi  16 
trouble  themselves  with  exercising  this  jori» 
diction,  their  time  having  been  ao  nriton  up  son* 
times  with  bUstuesses  of  «  higher  nafore,  chit 
they  Could  not  attend  it^saasnmny  times  tl^ 
have  tied  up  themselves  by  an  order  of  »l 
house,  not  to  receive  any  private  business : 
as  in  the  close  roll  18  E.  1.  there  is  a  memo- 
rable order  to  that  purpose ;  I  will  set  k  dowA 
at  length  iii  the  ver\   words  which  afe  thHJj 

*  Purees  ke  ia  gent  ke  venant  al  parlcmeot  » 

*  roy  sunt  sovent  destaez  et  destourbesagre* 
'  grevance  de  eux  e  dela  curt  pkr  la  mukiiudrte 

*  des  peticions  ke  siint  botes  devant  Ic  roy,  at 

*  quevk  le  plus  porreient  estre  esple^tei  p* 

*  cbanceler  et  par  justices,  puiveu  est,4e  i«W» 
'  lei  petitions  k«  tuchent  le'sei  regtteutfw" 
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*  al  cbaoceleri  e  ceoy  ke  ^ncheot  justices  ▼  ley 
'  ▼eynent  a  justices,  e  ceux  k«   luchent  *juerie 

*  vejoent  a  justices  dc  le  juerie.    £t  si  les  be- 

*  9oiD|p  seent  si  grans  v  si  de  graces,  ke  le  dian- 
'  celer  e  ces  autres  oe  le  pussent  fere  sans  le  rey 

*  dank  ils  les  porterunt  par  lur  meins  de  roeine 
'  deTant  le  roy  pur  saverent  sa  Toleot^.    Ensi- 

*  que  Dulle  peticion  ne  Tei^ne  derant  le  roy  e 

*  son  conseif  fors  par  les  mojns  des  avaant  ditz 
'  cbaoceler  e  le9  autrei  chef  mioitfres.  Ensike 
'  le  rey  p  ^un   consail  pusseot  sanz  charge  de 

*  autfe  l^soignes  entendre  a  grosses  busbignei 
'  de  SQD  reaume  e  de  %e9  foreisnes  terres. 
Tbasio  Eoglishi  *  \^  regard  the  people  iv ho  coma 
tp  Uie  king's  parlisiQenti  are  oft  delayed  and 
disturbed  to  the  great  grier^nce  of  themselves 
ipd  of  the  court^  by  the  multitude  ofpetitionf 
ffbibltcd  before  the  king,  of  which  most  could 
pe  dispatched  by  the  chancellor  and  justices  ; 
^  is  provided,  that  ell  petition!,  that  concern  the 
seal  shall  cojiif  fir^it  to  the  chancellor,  and  those 
that  coaoem  the  exchequer,  to  the  exchequer^ 
and  those  that  concern  the  justices,  or  the  law, 
ihall  come  to  the  justices,  and  those  that  concern 
the  Jews  to  thejustices  appointed  for  the  Jews; 
and  i/the  businesses  be  so  great,  or  so  of  grace 
99  the  chancellor  and  the  rest  cannot  end  them 
without  the  king,  then  they  shall  with  their 
<>WD  l^ands  bring  them  before  the  king  to  know 
))n  pleasure  therein  ;  so  as  no  petition  shall 
come  to  the  king  and  bis  council,  but  brought 
ty  tl^  chancellor  and  those  chief  ministers  : 
that  S9  the  king  and  his  council,  may  without 
the  trouble  of  other  business,  attend  the  great 
)t>ttsin6pse^  of  his  kingdom,  and  of  his  foreign 
ijlomifiions/ 

This  is  the  Order,  in  which  two  reasons  are 
fX||re9ied,  fax  their  not  receiving  particular 
petition^  oue  in  the  beginning,  the  other  in  tbe 
^ndy  first  the  ease  of  the  petitioners,  and  of  the 
JiDOse  itself,  which  for  their  multitudes  could  not 
nve  every  one  his  dispatch;    and  secoadly, 
Ubat  freed  ofthein  it  might  attend  the  public 
business  of  the  kingdom ;    not  for  want  of  ju- 
risdictioD.    And  yet  he  all  manner  of  business^ 
»o  pot  by  ?  No ;  Great  ones,  and  such  lis  need 
nace  and  favour,  are  still  reserved  :  but  take 
U  at  t)ie  strongest,  admit  they  had  put  all  out 
of  tWir  own  power,  yet  it  will  be  granted,  they 
bad  power,  tjll  they  did  in  this  manner  divest 
themself es  ofjt ;  It  appears  they  had  by  the 
order  its^f,  which  mentions   such  multitudes 
of  petitions  ;  I  then  a|k,  if  su(f.i  resolution  of 
the  house  at  that  time  could  be    binding  to 
perpetuity?  The  houses  of  parliament  we  know 
are  masters  pf  their  own  orders,  and  themselves 
vbeo  they  please  alter  the  orders  they  hare 
jAade  ;  much  less  then  be  they  binding  to  suc- 
Ceediog  parliaments*    And    it  is  4)bvious   to 
.«very  maa^  who  will  either  look  into  the  records 
.of  ancient  parliaments^  or  will  but  recollect  his 
maqiory  and  ca|l    to  mind  what  hath  passed 
in  oor  late  parliaments,   that  in    all    times 
the  House  of   Peers    hath    acted    contrary 
to   this    order ;   tAki^g   cognizance  even    of 
jmaller  matters,    whicp    the  ordinary  courts 
^jpi^co  do  everj  da^  dispatch :  ^d  no  ho.uie 


of  peer^  did  ever  do* it  less  than  this,  which  in 
truth  hath  no^  done  it  at  all,  though  it  be  now  , 
so  quarrelled  with  for  having  relieved  one 
poor  man  from  the  oppression  of  the  mighty, 
when  no  inferior  court  could  do  it :  and  this 
too  the  only  cause  of  this  nature  that  they 
have  meddled  with  during  this  whole  parliament 
which  hath  lasted  so  many  years,  and  hath  had 
so  many  sessions ;  and  a  cause  particularly  re- 
commended unto  them  by  the  king  (who  ia  the 
fountain  of  all  justice  ;)  not  one  taken  up  by 
themselves,  which  makes  not  their  case  the 
worse,  as  it  may  weH  be  tM>pe«l. 

But  suppose  there  had  been  no  reservation 
at  all  in  that  order  of  8  £.  t.  of  any  cause  or 
^ny  busiiie8S,but  that  the  king  and  lords  had  at 
that  time  bound  up  themselves  absolutely  from 
meddline  with  any  of  those  petitioners  cases 
and  for  Uie  present  waved  the  esercise  of  their 
jurisdiction  in  all  such  matters,  had  this  been  ^ 
renouncing  of  their  jurisdiction  and  quitting  it 
for  ever?   No  court  but  may  upon  some  par- 
ticular occasion  suspend  and  wave  it's  juris- 
diction, it  doth  not  therefore  follow  that  it  must 
never  make  use  of  it  again.   The  court  of  chan- 
cery doth  sometimes  appoint  a  trial  at  law  of 
points  in  a  cause,  which  it  might  have  deter- 
mined  itself  if  it  had  pleased  :  and  at  another 
time  it  will  determine  things  of  the  same  na» 
tare,  the  House  of  Peers  may  do  the  same  and 
wave  their  jurisdiction   when  they  please.     It 
did  it  IS   K.  S.  n.  10.   in   Changeour's  case. 
Adam  Changeour  (so  is  his  name  in  tlie  record 
though  tbe  Exact  Abridgment  calls  him  John) 
petitions  the  king  and  lords  against  sir  Robert 
Knolls,  sets  forth,  how  owing  2000/.   to  sir 
Robert  and  bis  wife  Constance,  he  had  let  him 
have  lands  to  receive  the  rent  till  he  w^  satis- 
fied his  debt;  that  sir  Robert  had  received  more 
than  his  money  due,  yet  kept  the  land,  so  praw 
remedy.    The  Answer  is  indorsed   upon  the 
petition^  Let  a  writ  be  directed  to  sir  Robert 
Knolls  to  appear  in  parliament  the  Friday  after 
Candlemas  next,  to  answer  the  things  contained 
in  the  petition.      Upon   hearing  the  business 
the  Lords  leave  it  to  be  tryed  at  the  commqii 
law.    This  seems  a  stronger  precedent  for  try- 
ing all  at  law  and  not  in  parliament,  than  any 
which  the  gentlemen  of  the  House  of  Commons 
urged  at  the  conference 4  for  here  was  an  abso- 
lute dismission  of  the  cause,  aqd  not  ad  pr^esens 
only,  as  was  in  their  precedents.    But  I  believe 
such  wise  and  knowing  men  could  not  but  see, 
that  this  precedent  would  not  so  much  have  helpt 
one  way,  as  done  prejudice  to  their  case  an- 
other way.    The  prejudice,  it  would  have  done 
had  been  this,  tnat  themselves  by  their  own 
shewing  had  overthrown   one  of  tlieir  main 
arguments,  which  was,  that  all  proceedings  In 
cases  of  freehold  should  be  by  the  king's  writ^ 
and  that  no  writ  was  ever  made  returnable 
'  Coram  dominis  spiritualibus  et  temporalibus;* 
Whereas  here  had  been  in  their  own  precedeijt 
mention  of  a  writ  returnable  in  parliament, 
which  is  tantamount,  and  signifies  the  same 
thing:    but  I  have  in  this  discourse  given  ez- 
amples  of  several  others  in  tbe  same  kind* 
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where  writs  aire  issued  by  order  of  parliament 
jneturnable  in  parliament :  and  many  more 
tbere  are,  if  it  were  necessary  and  worth  the 
tro.uble  to  set  them-  down.  And  then,  what 
had  tliey  gotten  bv  telling  us,  that  the  Lords 
once  would  not  retain  a  cause,  which  was  tri- 
able at  law,  and  would  for  once  wave  their 
jurisdiction  in  such  matters?  when  it  was  shew- 
ed to  them  by  multitudes  of  precedents,  that 
the  Lords  had  most  frequently  done  otherwise 
at  other  times  in  cases  of  the  same  nature. 

And  precedents  in  the  affirmative  are  those 
that  prove  a  jurisdiction,  especially  when  many 
in  number  are  produced,  and  some  of  all  times 
and  in  every  king's  reign  (of  which  the  records 
pan  be  had,)  which  sbesvs  a  continuance  of, 
and  so  an  unquestionable  right  to  such  a  power. 
One,  or  two,  or  twenty  then  in  the  negative 
|[that  the  Lords  did  not  do  so  in  such  and  such 
cases)  nay  I  say  more,  were  the  nambcr  equal 
AS  many  in  the  negative  as  in  the  affirmative, 
jet  it  could  not  disprove  their  jurisdiction;  it 
would  only  sltew,  that  their  lordships  were  free 
agents,  to  do  it  or  not  do  it,  as  they  saw  cause; 
but  their  jurisdiction  remained  still  entire  to  do 
it,  whensoever  they' would. 

And  when  (ill  is  done,  I  may  say,  all  this  is 
'  Nihil  ad  rem,'  and  concerns  not  the  point  in 
x]uestion,  which  is,  if  the  Lords  have  done  well 
.or  ill  in  relieving  Skinner  against  the  East* 
India  Company,  fox  hp  was  not  relievable  at 
the  common  law  (as  hath  been  shewed  :)  and 
if  he  had  not  been  relieved}  there  bad  been  a 
failure  of  justice :  so  as  thfre  was  a  necessity  of 
^heir  lordships  acting  in  that  particular,  to  keep 
up  the  public  justice  of  the  kingdom.  And 
all  precedents,  and  all  that  can  be  said  and 
lirged,  to  shew  that  the  House  of  Peers  ought 
not  to  meddle  with  matters  determinable  at 
law,  are  in  truth  out  of  doors,  and  cannot  con- 
jcern  this  House  of  Peers,  which  never  did  it, 
t>ut  the  contf-ary ;  for  wbensoeter  it  appeared, 
that  any  business  before  them  was  proper  to 
be  tried  at  Iaw  they  presently  dismissed  it :  yet 
since  their  right  is  questioned,  they  must  defend 
it,  though  they  gave  no  occasion  for  it,  having 
pot  at  all  put  that  right  in  execution,  nor  (as  it 
inay  well  he  presumed  by  their  proceedings 
hereto)  ever  intending  it. 

As  to  the  6  other  precedents,  of  petitions 
^nswer^d  in  parliament  of  the  14  of  £.  9.  which 
%he  gentlemen  of  the  House  of  Commons  them- 
^Ivcs  6een)ed  not  to  lay  so  much  weight  upon  ; 
the  Lord!»  thought  they  did  wisely  in  it,  for  they 
were  not  such  as  would  bear  weight  to  build 
upon;  the  Lords  of  that  parliament,  accor- 
liing  to  the  several  natures  of  the  businesses 
petitioned  for,  dismissed  the  petitioners  with 
^veral  directions ;  which  shews  they  took  cog- 
l^ixance  of  those  ihatters ;  one  was  directed  to 
take  out  his  writ  '  novas  disseisinae ;'  and  an 
other  to  bring  his  action  of  trespass;  the  third 
^hey  send  to  the  common  law ;  the  fourth  into 
the  chancery  ;  the  fifth  they  order  to  bring  his 
action  of  debt ;  the  sixth  who  complained  of 
several  things,  to  him  they  gave  particular  an- 
^wersi  and  particular  directions  to  every  point; 


one  of  whi^h  (they  said)  pertained  not  to  th« 
king,  that  is,  to  bis  laws,  so  they  could  give  no 
order  in  it;  it  was  concerning  the  resignation 
of  a  living,  which  was  to  be  tryed  by  ttio  laws 
of  the  church ;  for  the  other  poinu,  they  dia* 
posed  them  into  their  proper  channels.  Waa 
thia.to  be  done  by  a  court,  that  had  no  juris- 
diction in  these  matters  ?  No  rational  man  caa 
think  so. 

But  it  would  be  considered,  that  m  this  case 
of  Skinner's  the  Lords  could  give  none  of  those 
answers,  neither  «  sibi  perquirat  per  breve  d« 
'  cancellaria,'  nor  '  sequatur  ad  legem  codi- 
*  mutem,'  or  to  bring  this  or  the  other  action. 
For  neither  law  nor  equity  in  the  ordinal^  way 
of  the  inferior  courts  could  relieve  him  tor  the 
loss  of  his  real  esute  in  the  Indies :  the  judges 
said,  he  was  not  relievabla  for  his  house  and 
island  :  So  as  none  of  those  precedents  are  ap* 

f>licable  to  the  point  in  question.  Not  that  the 
aw,  even  in  the  ordinary  execution  of  it,  pro- 
vides not  for  the  punishment  of  all  crimes  :  It 
doclares  against  and  condemns  the  fact,  but  caa 
not  reach  the  person  to  punish  him,  when  he 
hath  committed  that  fact  m  a  foreign  country, 
<  ubi  lex  Anglis  uon  currit.'  And  the  house 
of  peers  hath  but  helped  the  law  to  inflict  sack 
punishment  upon  oflFenders,  as  by  the  law  was 
due  to  them,  which  otherwise  they  had  escaped. 
And  were  it  but  this,  it  sufficiently  justifies  the 
proceedings  of  the  Lc^ds  in  that  particular  case. 
Then  as  to  the  jurisdiction  of  that  house  in  the 
general  it  will  be  made  as  apparent  as  the  sun 
at  noon,  how  thev  have  in  all  times  exercised 
it  to  the  relief  of  all  persons,  who  stood  in  need 
of  th^ir  relief,  «ven  for  things  dona  within  the 
kingdom. 

Where  the  law  had  provided  a  remedv,  thej 
applied  it ;  Sometimes  themselves  would  take- 
the  pains,  in  cases  that  deserved  it,  where  tliere 
was  something  extraordinary  to  move  them  to 
it,  and  when  they  were  at  leisure  from  the  more 
weighty  and  important  affairs  of  the  kingdom. 
Sometimes  they  would  s^nd  it  down  to  the  in- 
ferior courts,  to  do  it  for  them,  and  give  tliem 
authority  for  it,  (which  they  could  not  have 
done,  if  they  had  not  had  it  themselves,  for 
'  nemo  dat  id  quod  non  b^bet)  as  in  the  case 
of  certain  rioters  11  H.  4,  n.  38,  in  the  Exact 
Abridgement,  whom  they  turned  over  to  the 
King's  Bench,  and  gave  those  judges  aothoritj 
to  end  the  V^siness,  where  the  law  had  not 
provided,  there  they  would  not  meddle  theoi* 
selves,  and  declared  it  so.  That  none  else  nei- 
ther should  presume  to  meddle :  As  upon  the 
petition  of  Martin  Chamberlain  in  that  14  E. 
2,  p.  409,  who  upon  the  suppression  of  the 
Knights  Templars  desired  to  be  put  into  the 
possession  of  a  manor,  which  the  Templars 
(whilst  they  stood)  had  held  of  him.  The  answer 
is,  <  quod  non  est  lex  ordinate,'  there  was  no 
law  ordained  in  the  case;  And  because  the 
law  had  not  determined,  how  those  lands  should 
be  disposed  of,  the  Lords  would  say  nothing  to  i(. 

But  will  it  not  be  said,  that  this  makes  good 
what  the  Commons  objected,  against  the  Lords 
reuining  this  cause  of  Skinner's,  becaiuc  some 
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puts  of  it  Tvere  not  detenninfible  in  Westmins- 
ter-ball; wherefis,  there  being  no  law  concern- 
ing thos^  points,  till  there  had  been  one  made, 
their  lordships  should  not  have  meddird  with 
them  ?  As  the  Lords  in  that  parliament  of 
£d.  3y  would  do  nothing  in  Chamberlain's  case, 
because  the  law  had  not  provided  for  it:  And 
M  in  those  two  cases  mentioned  by  the  House 
of  Commons,  that  if  an  inheritrii  [brfeitiug  by 
her  husband's  default,  where  (as  the  statute  of 
Westminster  the  second  expressed  it^  a  durum 
est  was  in  the  case:  And  that  if  the  hospital  of 
St.  Leonards  S  H.  6,  n.  37,  which  had  a  clear 
right  to  a  corn  rent,  yet  the  Lords  could  not 
relietre  them,  but  both  were  fain  to  have  acts 
of  parliament. 

This  receivfs  a  twofold  answer;  one,  that 
there  are  other  motives  in  this  case  to  make 
the  Lords  retain  it,  find  give  Skinner  relief; 
here  is  a  poor  man  oppressed  by  a  rich  com- 
pany, with  whom  he  was  no  ways  able  to  wage 
law :  And  that  consideration  hath  in  all  times 
prevailed  with  that  house,  which  is  composed 
of  persons  of  generous  and  noble  spirits,  who 
can  not  see  poor  men  oppressed  without  feel- 
ing in  their  hearts  an  inclination  and  a  desire 
to  relieve  them  :  But  secondly  we  must  distin- 
guish between  a  fact  not  being  a  crime  in  the 
eye  of  the  law,  which  is  neither  '  malum  in  se,' 
nor  '  malum  prohibitum,'  and  when  the  fact  it- 
self being  odious  and  punishable  by  all  laws  of 
'God  and  man,  only  a  circumstance,  as  the  place 
where  it  was  committed,  puts  it  out  of  the 
power  of  the  ordinary  courts  of  justice  to  take 
cognizance  of  it,  which  are  kept  to  forms,  and 
may  not  transeress  them;  In  the  first  case,  the 
House  of  Lords  cannot  punish  that  for  a  crime 
which  the  law  doth  not  make  a  crime,  but  in  the 
second  case  God  forbid  there  should  be  such  a 
fidlure  of  justice  in  a  kingdom,  that  fellow  sub- 
jects should  rob  and  worry  and  destroy  one 
another  (though  in  foreign  parts)  and  there 
should  be  no  punishment  for  the  wrong  doer, 
nor  relief  for  the  party  wronged,  when  they 
come  home ;  For  then  the  king  might  be  de- 
prived of  many  a  good  subject,  the  land  lose 
many  of  her  people,  trading  receive  much  pre> 
judice, '  and  so  king  and  kingdom  puffer  great 
JOSS,  aind  all  without  remedy. 

But  then  say  the  House  of  Commons,  where 
the  law  bath  provided,  and  there  is  an  ordinary 
remedy,  an  extraordinary  ought  not  to  be  tried : 
To  this  the  Lords  answer,  that  their  House  is 
not  an  extraordinary  remedy,  but  the  ordinary 
remedy  in  extraordinary  cases,  and  this  of  Skin- 
ner's Wat  so,  both  in  point  of  difficulty,  and 
point  of  compassion. 

And  to  what  is  said,  That  it  is  the  interest  of 
all  men  in  England  to  be  tried  by  iuries,  and 
there  is  remedy  against  wilful  juries  by  attaint, 
but  here  is  no  remedy  nor  no  appeal,  it  is  an- 
swered, That  the  Court  of  Chancery  disposeth 
of  mens  estates  without  a  jury,  every  court  of 
justice,  every  judge  in  his  circuit  sets  6nes  on 
mens  heads  upon  several  occasions  without  a 
jury ;  Manr  are  Cried  for  their  lives  and  their 
ubcrUM  (wmch  b  iboris  than  estate)  la  the 


House  of  Peers  upon  an  Impeachment  of  the 
House  of  Commons,  %«ho  are  not  a  jury,  nor 
are  sworn ;  therefore  that  assertion  ^holds  not. 
That  all  men  in  nil  cases  are  tried  by  juries ; 
And  for  matters  of  appeal,  Utere  doth  lie  one 
to  the  next  parliament,  or  the  next  session :  but 
it  will  be  said,  that  is  to  the  same  persons; 
and  what  hopes  of  any  remedy  ?  for  they  will 
make  good  their  own  act:  To  this  is  answered,' 
li  is  what  the  law  of  the  land  hath  established; 
we  must  not  be  wiser  than  the  law ;  It  is  what 
our  ancestors  thought  suthcieut,  what  hath  been 
the  practice  of  all  times ;  and  if  we  leave  poste« 
rity  in  a^good  a  condition  as  our  ancestors  left 
us,  they  will  have  no  caube  to  complain.  Then 
^e  must  presume,  that  courts  of  justice  will  do 
justice,  and  will  do  right ;  that  upon  better  rea- 
son shewed  upon  the  appeal,  they  will  alter 
aheir  minds,  and  give  another  judgment :  They 
have  done  so  heretofore;  How  many  judgraentfl 
of  parliament  have  been  reversed  by  succeeding 
parliaments  ?  and  where  there  is  cause  for  it, 
we  must  hope,  they  will  t\o  so  af;ain. 

Then  whereas  it  is  said.  That  the  greatness 
of  the  charee  and  the  inconreuiencies  of  attend- 
ing causes  in  the  Lords'  House'  is  nn  argument 
against  their  judicature;  They  answer,  That  it  is 
not  the  House  of  Lords,  that  appoints  such  great 
fees  to  counsel ;  it  being  left  to  their  consciences 
that  take  them,  and  to  tlie  will  and  discretion 
of  their  clients  who  give  them,  and  who  (with- 
out an  act  of  parliament  to  restrain  it)  may  give 
what  they  will,  or  rather  what  they  must: 
However  the  Lords  say,  that  the  charge  in 
Chancery  is  greater,  there  having  been  some 
times  forty,  fifty  orders  made  in  one  cause ; 
and  the  delay  much  greater,  so  as  some  causes 
have  lasted  there  very  many  years :  And  even 
at  the  common  law,  how  many  verdicts  have 
been  given  in  one  cause,  contrary  verdicts,  one 
for  the  plaintiff,  another  for  the  defendant? 
Contrary  rules  of  Court,  the  judges  give  a  role 
one  day,  and  three  days  afler  give  another 
clean  contrary  f  As  an  instance  of  it '  can  be 
given  but  of  last  Trinity  Term  in  the  King's- 
fiench.  These  are  inconveniences,  that  lie  not 
in  the  House  of  Peers.  But  admit  there  were 
inconveniences:  Many  laws  are  found  ineon* 
venient,  which  yet  are  put  in  execution,  and 
all  obedience  given  to  them,  whilst  they  stand 
unrepealed.  And  the  question  is  not  now  of 
convenient  or  incocvenient,  but  matter  of 
right.  Is  it  the  right  of  the  House  of  Peers f 
hath  it  still  been  the  custom  and  usage  of  par- 
liaments, and  consequently  the  law  of  parlia- 
ment, that  they  should  exercise  such  a  power 
of  judicature  ?  If  it  be  so  (as  it  is  and  will  be 
sufficiently  proved)  then  the  point  of  conve- 
niency  or  inconveniency  is  oot  of  doors ;  well 
may  it  be  a  motive  to  alter  it  b^  the  law.  Bot 
we  will  play  with  them  at  their  own  weapon, 
and  join  issue  upon  that  point,  that  the  incon- 
venience IS  but  imaginary,  and  so  far  from  ad 
inoonvenience,  that  it  is  the  great  advantage  of 
the  subject  that  it  should  be  so :  As  well  to 
give  renef  in  cases  otherwise  unrelievable,  as  to 
assist  and  help  on  the  adnuoittration  of  justice^ 
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'vhen  sometimes  the  greatness  and  power  of 
some  persons  would  else  bear  down,  or  much 
obstruct  and  binder  the  proceedings  of  inferior 
Courts. 

An  objection  also  was  raised, '*  How . shall 
tlie  Lords  judgments  be  executed  after  the 
rising  of  the  parliament?  For  so  the  subject 
may  be  deceived :  And  when  he  thinks,  that 
•with  much  charge  he  hath  made  an  end  of  his 
business,  he  is  nc*ver  the  nearer;^  And  it  is  an- 
swered, that  the  House  of  Peers  is  not  as  the 
House  of  Commons,  whose  orders  are  only  of 
I  force,  whibt  they  are  sitting,  they  have  power 
sufficient  to  require  obedience  to  their  judg> 
ments ;  Nor  liath  it  been  known,  that  ever 
any  judgment  of  the  House  of  Peers  was  not 
submitted  unto  and  obeyed,  till  now  in  this 
Case  of  Skinner's,  that  the  East-India,Company 
stands  out  in  defiance,  ahd  refusetb  «11  obe- 
dience to  it.  In  15  R.  2.  n.  17,  in  the  Case  of 
the  Abbot  of  St.  Oseches  complaining  against 
John  Rokell  for  divers  embraceries,  and  for  not 
obeving  an  order  of  tlie  duke  of  Lancaster's 
made  therein,  the  Lords  confirm  tliat  order,  and 
charge  tbe  Lord  Chancellor  to  see  Rokell  per- 
form it.  Why  may  not  the  Lords  do  the  same 
atiil,  if  they  doubt  of  obedience  to  their  orders? 
But  there  was  never  question  made  of  it  before: 
And  there  are  many  precedents  of  orders  given 
to  persons  to  act  something  in  the  intervals  of 
parliaments,  and  to  give  an  account  of  it  to 
the  Lords  at  the  next  ensuing  parliament, 
which  shews, that  their  ^uibority  still  continues, 
to  empower  those  persons  to  act  and  to  execute 
their  orders  even  when  tbe  parliament  is  arisen ; 
15  £.  3.  n.  48.  The  bishops  of  Duresine  and 
Salisbury,  the  earl  of  Northampton,  Warwick, 
Arundefl  and  Salisbury  are  appointed  to  take 
tbe  answer  of  the  archbishop  of  Canterbury, 
and  to  report  it  to  the  next  parliament :  And 
51  £.  S.  n.  96.  It  is  there  specified.  How  in 
the  parliament  before,  one  Hugh  Staffolk  bad 
been  accused  of  divers  extortions,  and  that  a 
commission^was  then  granted  to  tbe  earl  of 
Suffolk  »Dd  sir  John  Cavendish  to  inquire  into 
it,  who  so  bad  done,  and  had  found  bim  guilt- 
le$s  by  18  Inquests,  which  air  John  Cavendish 
did  in  that  present  parliament  witness  to  be 
true :  By  all  this  it  appears,  that  tbe  authority 
of  tbe  House  of  Peers  ends  not  with  the  parlia- 
ment, but  tbeir  judgments  still  continue  in  full 
fcrce  and  power;  and  they  may  appoint  per- 
sons to  see  tbeaa  executed  if  they  please. 

AJui  whereas  the  House  of  Commons  doth 
pot  deny  tbei^  a  power  of  judicature  upon 
Writs  of  Error  and  upon  app«us,  Will  not  the 
jMne  objection  lie  as  well  against  their  judg- 
ments in  those  cases  ?  For  sefdom  tbat  they  be 
|itit  in  execution  before  the  pArliameut  rise,  so 
jt  takes  away  their  whole  judicature,  as  in 
truth  all  tbe  other  objections  would  do,  could 
they  be  made  good. 

And  whereas  it  was  said,  **  Tbat  none  of  tbe 
ling's  flourts  can  give  remedy,  where  the  king's 
writ  cannot  mn ;  and  where  his  miyesty's  ^ve- 
fttignty  dotb  not  come,  the  jurisdiction  of  tbe 
Pears  can  baTe  no  place/'  It  ww  siniwered, 


that  there  chiefly  the  power  of  the  House  of 
Peers  is  to  give  remedy,  because  it  only  can  : 
As  for  treasons  (till  the  Statutes  of  96  a.  8.  c« 
13.  33  H.  8.  c.  2,  and  5  R.  6.  c.  1 1,  which  hav« 
made  them  triable  within  the  realm)  and  alt 
misdemeanors  committed  in  forcigii  parts, 
which  never  were,  nor  yet  are,  triable  at  ihm 
common  law :  Of  this  there  are  multitudes  of 
precedents,  Gomeniz,  Weston,  Segrave,  Hall, 
Richill,  &c. 

And  here  within  the  kingdom  the  king's  writ 
doth  not  originally  run  in  all  places,  as  for 
example,  in  the  counties  palatine,  yet  no  man 
will  deny  the  authority  of  the  Lords  in  parlia- 
ment taking  place  there ;  9  R.  2.  u.  13.  The 
duke  of  Lancaster  complains  of  sir  John  Stan- 
lev  for  noc  suing  out  his  livery  for  the  manor 
of  Latham  in  the  duke*s  court  of  Chancery,  an4 

J  ret  entering  upon  it;  they  declare  his  entry  un- 
awful,  and  order  him  to  sue  put  his  li%'ery  ii^ 
the  duke's  court.  The  king's  writ  did  not  rua 
there,  but  the  authority  ot  the  Lords  did. 

Another  objection  was,  That  all  proceedingp 
ought  to  be  in  Latin,  and  no  record  to  be  in 
English :  But  tbe  Lords  liad  thought, Th.at  none 
had  ever  yet  doubted,  but  the  Ilouse  of  Peers 
had  been  a  Court  of  Record,  where  all  tbe  pro- 
ceedings and  orders  and  judgments  have  been 
in  English  ever  since  H.  O.'s  time.  All  acts  of 
parliaov^ot  in  English.  AH  impeachments, 
even  those  brought  up  by  the  liouse  of  Com- 
mons, tlie  proceedings,  and  the  sentence^  all  i^ 
English.  The  ancient  records  were  in  £>ench, 
and  the  pleadings  likewise,  till  the  statute  of 
36  Ed.  3,  which  appoints  pleadings  to  be  in 
English,  and.  to  be  entered  and  enroHed  in  Latin 
(so  the  print  saith,  but  in  sir  Robert  Cotton^ 
Abridgment  of  the  llecords  it  is  obserred  that  th^ 
recornitself  warrants  no  such  thing:)  Tbe^ 
the  Chancery  proceedings  are  all  in  English, 
tbe  pleadings,  orders,  and  decrees :  yet  it  will 
not  be  denied  but  that  is  a  Court  of  Record. 
Sir  Edward  Coke,  who  alone  is  of  another  opi- 
nion concerning  the  Cliancery,  and  upon  that 
ground,  because  the  proceeding  is  in  English, 
yet  makes  the  House  of  Commons  itself  a  Court 
of  Record,  where  every  body  knows  all  is  in 
English;  Inst.  4.  part  p.  23,  so  b^  dotb  not 
sibi  constare. 

The  last  objection  and  indeed  the  ohief  one 
(if  true)  was,  That  it  deprives  the  subject  of  tl^e 
benefit  of  Magna  Charta,  which  will  have  all 
men  to  be  tried  by  their  peers,  or  by  tbe 
law  of  the  land  ;  and  the  25tb  of  Ed.  3,  cap. 
H,  tbat  none  shall  be  apprehended  upon  petif 
tion  to  the  king  or  council,  (and  council  nerjB 
they  interpreted  to  be  the  House  of  Lords)  bqt 
npon  indictment  or  presentment,  or  by  wrie 
original ;  and  the  42nd  of  Ed.  3,  which  is  to  tb« 
same  purpose;  It  was  urged  furiber  that  |io 
writ  was  ever  made  returnable  *  Coram  Donii- 
nis  spiritualibus  et  temporalibns ;'  and  it  wi|s 
said  m  regard  of  the  island,  being  in  a  fore^ 
prince's  jurisdiction^  that  it  ought  to  have  bee^ 
done  by  act  of  parliament,  for  that  no  court  of 
bis  majesty  can  give  remedy,  where  his  majet- 
^s  wnt  .cannot  rHn,  nor  qui^  (bf  jurigdictivia 
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of  the  Home  of  Peers  bare  place  there :  Ano- 
tfafer  observation  tliej  Imd  apon  lex  ifrra  in 
Magna  Cbana^  That  in  the  arguments  of  the 
kin^s  learned  counsel  3  Car.  they  made  Ux 
terra  to  be  the  pleasure  of  the  king,  and  the 
Lords  were  desired  to  consider  upon  this,  if  by 
B)^ng  that  the  proceedings  of  their  house 
wftft  maintained  to  be  Mecundum  hgem  ierrm, 
it  maj  not  as  well  be  said  that  Magna  Charta 
wlH  have  men  to  be  tried  *  Per  judicium  pa- 
'  nam  tmt  per  legem  terre/  that  is,  by  the  will 
of  the  Lords. 

It  now  remains  but  to  set  forth  the  Prece- 
detits,  which  the  Lords  did  on  their  part  alledge, 
with  scNoe  few  more  ancient  ones,  which  shall 
be  added  for  the  vindicating  and  asserting  of 
their  right  unto  this  (never  before  controverted) 
point  of  their  judicature,  in  all  cases  of  what 
nature  soever,  when  something -extraordinary  in 
fboaie  cases  did  induce  them  to  exercise  it ;  of 
irhich  they  were  the  snje  judges,  that  being  a 
thAt  lodged  in  theen  by  the  very  frame  and 
ccroAitoCion  of  the  government. 

In  the  black  book  in  the  Tower,  which  is 
printed  \fj  the  name  of  Placita  Parliamentarian 
30  E.  1,  f.  1231,  is  the  case  of  sir  William  Pay- 
nell  Und  Mai^ret  his  wife  suing  for  dower  upon 
the  tanrds  of  John  Cameys,  who  had  been  Mar- 
garet^ farmer  husband,  and  whom  she  had  left 
he  yet  living;  and  they  now  desiring  to  be 
tr^ed  by  their  country  upon  the  point  of  adul- 
tery. Aid  the  Lords  not  allowing  af  it ;  This 
hath  bc5en  at  large  expressed  before,  therefore 
I  only  mention  it  now. 

In  tbe  same  book  p.  266,  S3  Ed.  1,  the  case 
tf  Nicholas  Segrave,  who  was  tried  in  parlia- 
ment for  leaving  the  king's  army  then  in  Scot- 
land, and  going  over  into  France  to  fight  viith 
one  Jdhn  de  Crumbwell  upon  a  falling  out  'be- 
taneen  them,  they  being  together  in  the  king's 
army:  This  was  a  case  not  triable  in  West* 
nunster-ball,  nor  punishable  in  any  ordinair 
ooort  of  justice  by  tbe  common  law  of  England, 
jret'tfae  House  of  Lords  could  try  him,  and  ad- 
judge him  worthy  of  death  :  and  one  thing 
more  is  dbservable  in  that  record.  That  a  writ 
is  issued  to  Che  sheriff  of  tbe  county  to  take 
four  knights  with  him  and  in  their  presence  to 
mmmon  Segrave,  *  Quod  esset  coram  Domino 

*  tege  in  proximo  Partiamento  suo  npud  Westm. 

*  ad  audiendum  voluntatem  ipsius  regis,  et  ad 

*  faciendum  et  recipiendum  ulterius  quod  curia 
^Domini  regis  con^deraret  in  praemissis:'  so 
lieiv  is  a  writ  returnable  in  Parliament,  and  the 
sheriff  did  accordingly  make  his  return,  that  he 
liad  summoned  and  charged  him,  *  Quod  esset 

*  coram  Domino^rege  in  isto  parliamento  nunc 
^  joxta  formam  et  tenorem  mandati  predicti,' 
&c.  It  was  therefore  a  gross  mistake  to  say, 
^That  never  any  writ  was  made  returnable  in 
parliament,  as  it  was  likewise  one  to  say.  That 
the  House  of  Peers  could  give  no  remedy,  where 
"Was  not  remedy  at  law,  this  precedent  proving 
ihe  contrary  to  both. 

SI  £d.  1,  p.  135, 136,  &c.  The  archbishop 
of  York  is  questioned  in  parliament  for  excom- 
'manicatingthe  bishop  of  Duresme:  Theground 


of  the  excommunication  was,  for  that  (be  bishop 
of  Duresme  had  imprisoned  two  persons  em* 
ployed  by  the  archbishop  to  cite  the  bishop  to 
appear  before  liim.  The  archbishop  ajppeals, 
'  £t  dicit  quod  de  sententia  a  canone  lata,  et 

*  per  ipsum  declarata,  iu  curia  Domini  regis  noa 
'  debet  respondere.'  The  House  of  Lords  goes 
on :  The  other  side  alledging,  That  the  bishop 
in  his  temporal  capacity,  as  count  palatine,  had 
committed  those  men,  and  it  pertained  to  the 
king,  and  not  to  the  archbishop  to  lake  cogni* 
zance  of  the  imprisonment,  if  or  no  it  was  law« 
ful ;  The  judgment  is,  *  Videtnr  domino  regi 

*  in  pleno  parlamento,  predictb  coroitibus,  ha- 

*  ronibus,  &c.     Quod  prcdicttis  archiepiscopua 

*  quantum  in  ipso  fuit,  nitebatur  usurpare  super 

*  coronam  et  digniiatem  regiam,  &c.     Propter 

*  quod  per  comites,  barones  et  justiciarios  et 

*  omnes  alios  de  coosilio  ipsius  domini  regie 
^  unanimiter  concordatum  est,  quod  preBdictoi 

*  archiepiscopus  committatur  prisons  pro  of- 
'  fensa  et  transgressione  prcdictis.  £t  super 
'  hoe  ante  judicium  pronunciatum,  (licet  ooa- 

*  nimiter  de  consilio  predict.  Magnatura  et 
^  aliorum  concordatum  fuisset  tenendum  in  hoc 
'  casu  et  similiter  in  casibus  consimilibus  in  per* 

*  petuum)  predictus  archiepiscopas  magnates «t 
'  alios  de  consilio  ipsius  domini  regis  rogavit, 
'  quod  pro  eo  dominum  regem  requirerent,  at 

*  ante  pronunciationem  judicii  ipsum  adgratiam 

*  suam  admitteret  et  voluntatem  suam.^  They 
interceded  for  him,  and  he  made  fine  to  t\m 
king  of  4,000  marks,  and  was  received  to  fa- 
vour. They  did  not  only  give  a  judgment  in 
this  particular  case,  (which  being  *  Contra  co- 

*  ronam ,  et  dignitatem,'  was  triable  in  West- 
minster-hall) but  they  declare  it  to  be  a  skamU 
ing  rule  for  the  judging  of  all  cases  of  like  na- 
ture; which  shews  the  absoluteaess  of  that 
•power  of  judicature,  which  19  lodged  in  thii 
House. 

It  was  said,  that  the  Lords  could  not  take  m 
cause  to  themselves  per  saUum,  and  before  it 
bad  passed  all  the  formalities  below ;  that  % 
Writ  of  Error  did  not  lie^from  the  Common 
Pleas  to  the  Lords  House,  but  must  first  be 
brought  to  the  KingVbencb  ;  and  the  case  6£ 
tbe  bishop  of  Norwich  was  urged,  50  ErI.  3. 
And  it  is  acknowledged,  the  Lords  would  not 
receive  that  bishop's  complaint,  but  sent  him 
away  with  that  answer,  nor  could  they  give 
him  any  other:  For  Writs  of  Error  have  their 
walk,  and  their  gradual  proceeding  chalked 
out,  and  settled  by  several  statutes,  and  by 'the 
comAion  law  of  tbe  land ;  but  what  doth  that 
signify  against  the  judicature  of  tbe  'House  of 
Peers  P  No  man,  saitli  the  Lords,  can  either 
take  cognizance  of  causes,  or  judge  cauaea 
against  the  law  of  the  land,  and  take  them  per 
saUtiniy  when  the  law  prohibits  it :  But  they  do 
say  and  affirm,  that  by  all  tbe  examples  and 
precedents  of  former  times,  it  hath  been  the 
usage  of  that  house  to  receive  complaints,  and 
give  remedy  in  all  cases,  where  the  law  bath 
not  expressly  otherwise  determined;  and  if 
there  be  any  thing  in  the  case  which  merits,  or 
requires,  and  needs  something  above  the  ordi- 
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'  cordum  iitud  in  kvtalii  suis  faciant  irrotulare, 
'  et  tain  super  recordo  isto  qiiani  super  aliU 

*  ipsum  *Mucthsum  coram  eis  contlnsenubui 
'  procedant  ad  judicium  et  debitum  et  ftstinum 

*  tficiant  justitise  coaiplementHm/  True  !  tba 
House  ot  Lords  is  not  so  bound  up  to  formty 
but  that  ic  may,  when  it  thinks  good,  to  Tary^ 
and  retain  a  cause  at  one  time,  which  it  will 
not  do  at  any  other  time.  Yet  we  see  they 
i«ere  proper  jud);es  in  this  cause,  for  they  order 
Wastiiurs  complaint,  and  the  proceedings  be* 
fore  them  to  be  entered,  as  a  record  m  tbt 
Common  Pleas,  and  those  judges  to  proceed 
upon  ii,  which,  if  they  had  not  had  cognizance 
of  the  matter,  had  been  all  <  copam  nonjudice/ 

'and  could  have  signi6ed  nothing. 

And  I  must  observe  one  thing,  which  I  think. 


nary  power  and*  proceeding  of  the  inferior 
courts  of  justice,  to  administer  that  relief  which 
is  just  and  due.  As  in  cases  of  difficulty  where 
a  court  cannot,  or  of  delay  wiiere  it  will  not 
proceed,  the  Lords,  w)io  have  a  general  inspec- 
tion into  the  administration  of  the  justice  of  (he 
kingdom,  and  into  the  proceedings  of  all  other 
courts,  have  ever,  upon  application  made  to 
tliem,  assumed .  to  themselves  the  cognizance 
of  such  causes.  14  £d.  3.  Sir  John  Stanton, 
and  his  wife,  had  passed  a.  line  of  certain  lands 
to  Thomas  Cranthnrn,  who  reverts  them  buck, 
and  by  thot  means  settled  them  upon  the  wife; 
Sir  Jeffry  Stanton,  as  next  heir,  brings  his 
Formedon  en  le  descender  in  the  Common 
Pleas,  where,  after  some  proceedings,  upon  a 
demurrer  in  law,  sir  Jeffry  could  not  get  the 
judges  to  proceed  to  judgment;  upon  which 
be  petitions  the  king  in  parliament,  which  no 
man  will  deny'to  have  been  in  the  House  of 
Peers.  They  examine  the  matter ;  and  after- 
ward order  a  writ  under  the  great  seal  contain- 
ing the  whole  lilatter  to  be  sent  to  the  judges 
there,  willing  them  thereby,  if  the  matter  so 
stood,  to  proceed  to  judgment  without  delay  : 
They  not  .doing  it,  an  Alias  is  sent;  and  the 
judges  doin[^  nothing  then  neither,  and  sir 
Jefiry  renewmi;  his  petition  ;  The  Lords  com- 
manded the  clerk  uf  the  parliament,  sir  Tho- 
mas de  Drayton,  to  go  to  sir  John  Stoner,  and 
the  rest  of  the  judges  of  th^  Common  Pleas,  and 
to  require  them,  according  to  the  plea  pleaded, 
to  proceed  to  judgment,  or  else  to  come  into 
the  House  with  the  whole  record,  so  as  in  par- 
Jiament Judgment  might  be  given  for  one  or  the 
other  of  the  parties.  The  judges  came  at  the 
day,  and  the  busine^t?  wasjieard,  and  it  was 
adjudged,  That  sir  Jeffry  should  recover;  ond 
ft  writ  under  the  great  seal  was)  sent  to  the 
judges  to  give  judgment  accordingly  :  Here 
then  the  king  in  parliament  assembled,  that  is 
the  House  of  Peers,  upon  a  petition,  assumes 
the  cognizance  of  a  cause,  depeuding  in  the 
4:ourt  of  Common  Pleas;  which  was  so  far  from 
having  passed  all  the  formalities  ))clow,  that  is 
to  say,  an  appeal  to  the  King's- bench  and 
Cbaucery.  that  it  was  as  yet  undetermined  in  the 
Common  Pleas.  Nor  did  it  appear  uuto  them 
upon  what  ground  it  was,  that  the  judges  gave 
not  judgment;  so  they  might  have  answered 
sir  JcfiVey  Stanton's  petition  %ith  saying,  that 
they  would  first  see  what  the  court  would  de- 
termine, and  what  the  KingVbench  after- 
wards ;  But  they  apply  themselves  to  give  him 
relief :  And  yet  no  votes  passed  against  that 
House  for  so  doing,  as  now  hath  been  in  the 
case  of  Skinner  agamst  this. 

So  in  the  parliament  of  18  £d.  1.  p.  16.  of 
the  t'lacita  Pnrliamentaria,  William  de  Wast- 
hul  complains  of  "Matthew  del  Exchequer,  for 
cozening  kim  upon  the  levying  of  a  fine  before 
the  judges  of  the  Common  Pleas,  by  procuring 
an  attorney  to  slip  in  other  lands  unknown  to 
Wnisthul,  and  which  he  intended  not  to  pass  in 
the  fine:  This  is  returned  back  to  those  judges, 
because  the  fine  had  been  levied  before  them, 
*  £t  dictum  est  iisdem  justicianisi  quod  re- 


will  opt  be  denied,  that  in  all  those  *  Placita 
'  Parliamentaria,'  whatever  is  said  to  be  don« 
'  coram  rege  in  parlamento,'  is  to  be  nndei^ 
stood  of  the  House  of  Peers,  where  tbfB  king  wu 
in  those  times  commonly  present,  and  always 
understood  to  be  there  representatively ;  So  as, 
his  name  was  ever  mentioned  in  the  proceed* 
ings,  even  when  his  person  was  absent,  being 
sometimes  out  of  the  kingdom,  sometimes  de-_ 
tained  away  by  sickness,  or  other  occasion; 
As  50  Ed.  3.  n.  35,  it  is  said.  The  kins  ordains» 
That  from  thenceforth  no  woman  should  for 
maintenance  pursue  matters  in  the  king's 
courts  upon  pain,  &c.  And  then  was  the  king 
sick  at  EJtham,  and  could  not  come  to  parlia- 
ment, as  appears  by  n.  49.  and  it  was  only  the 
House  of  Peers  that  made  that  order.  So  ia 
judgments,  though  in  ancient  times  they  were 
mostly  entered  as  given  by  the  king,  tet  it  wa^ 
the  Lords'  House,  which  was  Curia  Regis,tbai 
gave  them. 

For  we  must  know  the  king  hath  a  doobw 
capacity  of  sitting  in  the  House  of  Peers,  a  le- 
gislative capacity,  when  he  bath  in  himself  a 
negative  voice  to  what  even  both  houses  ha^ 
concluded  and  done,  which  signifies  nothing 
without  his  assent,  and  his  single  dissent  makes 
it  all  full  and  void ;  this  is  in  passing  acU  ot 
parliament,  and  making  of  laws ;  the  other  M 
a  judicial  capacity,  when  he  will  please  to  ■*- 
sist,  and  be  present  at  the  ordinary  iransactionj 
of  the  house,  as  heretofore  was  usual;  which 
alters  not  the  constitution  of  it  as  it  is  a  court, 
Eives  it  no  more  power  nor  jurisdiction  than  « 
had  before,  he  being  then  but  in  a  manner  •» 
chief  judge,  and  not  doing  any  thinf  smgl/t 
but  according  to  tlie  plurality  of  opinions ;  «i 
when  the  kings  would  in  person  sit  m  t"* 
King's  bench,  which  they  have  in  former  times 
done,  (where  still  all  is  said  to  be  done  conm 
rege,  though  now  he  never  come  there)  •*'?  * 
our  memory  king  James  hath  sat  in  the  5t"* 
Chamber  ;  I  think  no  body  will  say  the  .W^ 
Chamber  then,  or  King's  bench  before,  did  ^ 
could  vary  from  their  ordinary  forms  ano  ^  . 
of  proceeding :  no  moie  can  the  ^^"'^^ 
Peers  alter  their  pruceedings,  or  •**""t 
greater  authority  by  reason  of  the.  roy *»  P 
sence,  to  take  cognizduce  .of  other  ^**!**L^ 
do  any  thing,  which  by  the  custom  »n^  ''^^ 
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of  the  houte,  nnd  the  law  of  pafliainent»  k 
«iMiid  not  eUe  bayedooe:  but  their  jurisdic- 
tion, and  their  wej  of  ezercisiug  that  jurisdic- 
tion, is  still  one  and  the  same.  And  therefore 
S6  IL  6.  n.  63.  When  the  king  had  given  a 
judgment  of  himself,  without  the  advice  of  the 
Lords,  in  the  case  of  William  de  la  Pole,  duke  of 
Sofiblk,  who  stood  impeached  for  treason,  ha- 
lushing  him  the  realm  for  ftvt  years :  the  Lords 
entered  their  protestation  against  it,  as  nut 
done  by  their  assent,  and  so  no  act  of  the 
house.  And  5  U.  4.  n.  11.  The  earl  of 
Morthomberland  coming  into  the  parliament 
before  the  king  and  lords,  and  by  petition  ac- 
knowledging to  have  done  contrary  to  his  al- 
iegiaoce,  in  giviae  of  liveries,  and  gathering 
of  power,  for  which  he  prayed  pardon,  m  regard 
he  yielded  himself,  and  came  in  to  the  king  at 
York  open  his  letters  ;  and  the  king  deUvering 
this  petition  to  the  justices  to  be  considered, 
the  Lords  made  their  protestation,  Tliat  the 
jpdgmeQC  appertained  onl^  to  them;  and 
therefore  as  peers  of  parliament,  to  whom 
soch  judgiuent  belonged,  in  weighing  the  sta* 
ttUes  cxiucerning  treasons,  and  concerning  li- 
veries, they  adjudged  the  iact  of  the  said  earl 
So  be  no  treason  nor  felony,  but  only  ti  trespass 
finable  to  the  king;  whereupon  the  king  re- 
eetved  him  into  grace,  and  pardoned  him  his 
fine.  All  power  of  judicature  in  parliaipent  i* 
then  questionless  in  the  House  of  Lords,  where 
the  king  always  is  personally  or  virtually,  and 
the  judgment  proceeds  from  them  by  the  au- 
thority and  in  the  name  of  the  king  ;  for  the 
po^erof  judicature  in  parliament  is  lodged  in 
ihem,  together  witli  the  king,  as  is  declared 
1.  H.  4.  n.  80.  where  it  is  said,  that  the  Com- 
mons were  only  petitioners^  and  that  all  judg- 
ments appertain  to  the  King  and  the  Lords,  uii>- 
ksft  it  were  in  statutes,  grants,  subsidies,  and 
such  atikel  This  hath  ever  been  the  practice, 
and  custom,  and  law  of  parliament,  since  there 
have  been  parliaments,  and  when  this  shalk 
eease  to  be,  the.ancient  way  of  free  parliaments 
will  cease  likewise. 

1  R.  S.  n.  do.  Sir  John  de  Co^ham  sheweth 
that  by  the  delivery  of  a  ring  of  gold  for  seizin 
to  Edward  the  3d,  he  had  settled  the  reversbn 
ef  several  manors  there  named  in  the  crown, 
and  now  prays  it  may  so  remain  according  to 
his  intention,  divers  lords  are  eiamined,  the 
judges  opinions  are  asked,  who  declare  it  to  he 
a  coidd  livery  and  seisin :  and  so  it  is  settled. 

N.  SS.  William  f  itzhugh,  a  goldfiner  and 
citixen  of  London,  exhibits  a  hill  of  complaint 
la  the  name  of  the  commonalty  of  that  mystery 
against  John  Chichester  and  John  3olsham  of 
the  same  mystery,  for  divers  oppressions  done 
by  them :  the  Lords  send  for  them,  examine 
them,  the^deiiy  those  oppressions :  and  Fit>- 
hngli  refusing  then  to  avow  his  hill,  the  Lords 
commit  him  to  the  Tower. 

N.  ^5.  Sobert  Uawley  and  John  ShakcU, 
Me  by.  the  Lords  sent  to  the  Tower  for  refusing 
U  bring  Ibrth  a  Spanish  prisoner  taken  in 
battle,  whom  they  had  in  tiieir  keeping,  and 
ethers  laid  dain  to. 


N.  41.  Ahce  Perrers  6r  Pierce,  who  liad 
been  much  in  favour  with  £dw.  3.  is  questioned 
in  the  Lords  House,  sir  Richard  Scroopc  lord 
steward  of  the  Household  managing  the  trial, 
for  that  contrary  to  an  order  made  by  the 
king  and  Lords,  50  £d.  3.  n.  35.  that  no 
woman,  and  she  by  name,  should  pursue  any 
matters  by  way  of  maintenance,  upon  pain  of 
perpetual  banish^nent,  and  loss  of  the  whole 
estate;  she  notwitlistanding  hud  persuaded 
kingJBdward  to  countermand  sir  Nicholas  Dag- 
worth  from  going  into  Ireland,  when  he  had 
been  ordained  by  the  council  to  go  thither  for 
urgent  business,  which  would  have  been  pro- 
fitable for  the  king  and  the  realm :  and  ano- 
ther charge  against  her  was,  for  persuading 
the  king  to  pardon  Eicnard  Lyons,  who  had 
been  farmer  of  the  customs,  and  for  abuses 
and  extortions  had  been  censured  in  parlia- 
ment to  forfeit  his  estate,  and  be  committed  to 
prison;  she  got  all  to  be  remitted,  and  his 
estate  to  be  restored  unto  him,  even  that  part 
of  it  which  the  king  had  given  to  two  of  his 
own  sons  for  tiieir  lives :  the  liearing  of  this 
cause  took  up  several  days ;  many  that  had 
been  counsellors  and  officers  Jto  the  late  ki|q( 
were  examined  as  witnesses.  At  last  alia  is 
found  guilty,  and  judgment  of  banishment  and 
loss  of  estate  given  upon  lier. 

3  R.  2.  n.  24.  Tlie  case  of  the  earl  of  Pem- 
brock,  and  William  le  Zouch,  complaining  of 
Thomas  Roos  for  suing  them  concerning  lands 
in  Yorkshire,  and  endeavouring  to  get  a  trial 
in  the  country,  (the  record  is,  *  desirnnt  d*estre 
'  a  lissne  du  pays  trap  suspecieusement,'  his  dc« 
siring  it  being  suspicious)  so  they  pray,  *  que  ib 
'  par  teb  miUoeis  compassemeiit^  6c  procure- 
'  ments  en  pais  ne  soient  deslieritez.  That  they 
may  not  lose  their  Inheritance  by  such  wicked 
practices  and  procuiements ;  tlie  Lords  upon 
this  retain  the  cause,  appoint  some  persons  to 
examine  and  report  it :  l>ut  this  precedent  hath 
been  cited  before  at  large,  so  I  do  but  Couch  it 
here. 

N.  33.  Sir  Philip  Darcj  oomfdains,  Tliat 
the  prior  of  St.  John's  of  Hierusalem  sues  him 
in  Chancery  for  the  Manors  of  Temple-hurst 
and  Temple-newsom,  which  Ed.  3.  had  granted 
to  John  Percy  his  father,  and  produces  a  deed 
shewing  that  the  priors*  predecessor  had  paiped 
the  fee  of  them  to  £d.  3.  The  Lords  order  that 
deed  to  be  sent  to  the  Treasurer  and  barons  of 
the  Exchequer,  to  examine  the  king's  title,  and 
in  the  mean  time  stop  proceedings  in  Chancery. 
This  is  more  than  taking  cognisance  of  a  matter 
originally,  for  thev  take  it  out  of  one  court, 
where  it  depended  and  was  undetermined,  and 
send  it  to  be  examined  in  aiiotlter  court,  which 
shews  the  ascendant  they  had  upon  aU  other 
courts. 

4.  R.3.  n.  17.  Sir  Ralph  de  Ferriershad 
been  seised  by  the  duke  of  Lancaster  upof i  the 
Marches  of  Scotland  upon  suspicion  of  Treason, 
for  holding  intelligence  with  the  French  the 
kind's  enemies,  upon  some  Letters  of  his  to  se- 
veral French  Lords  found  and  taken  up  by  a 
l^ggar.  He  was  brought  into  parliament  Woes 
3C 
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the  Lords,  and  pat  to  his*  answer.  lie  first  d^ 
ftired  counsttl,  then  offered  tlia  'combat  against 
any  that  would  aocose  him,  both  were  denie4 
him.  Then  he  applied  himself  to  his  answer; 
and  after  several  days  hearing,  the  Lords  stili 

•  remanding  him  to  prison,  he  so  well  defended 
liimself,  chat  the  Lords  suspected  the  letters  to 
be  forged,  and  therefore  committed  the  beggar, 
and  bmled  sir  Ralph,  delivering  him  to  his  Ma* 
nucapiors. 

!^  R.  S.  n.  45.  The  Chancellor  and  univer- 
sity of  Cambridge,  petition  against  the  mayor, 
bailitfi  and  commonalty  of  the  town,  for  breaking 
up  their  Treasury,  burning  their  Charter,  and 
by  force  compelling  them  to  make  releases  of 
some  actions  they  had  brought  against  the  town, 
aad  enter  into  bonds  to  them  for  great  sums. 
T-he  Lords  direct  a  writ  to  issue  out  to  tbe  mayor 
aiKi  batlifl«  to  appear  in  person,  and  the  com* 
monalty  by  Attorney.  They  appear,  tbe 
Chancellor  exhibits  Articles  agamst  them. 
They  being  asked  why  their  liberties  should  not 

•  be  seized,  plead  to  the  jurisdiction,  that  the 
court  ought  not  to  have  cognizance  of  them  : 
they  are  told,  judgment  should  be  given,  if  diey 
would  not  answer:  then  they  answer,  and  th^ 
bocinees  is  heard.  The  townsmen  are  Or- 
dered <o  deliver  up  those  deeds  forced  from  the 
university,  which  are- presently  cancelled  :  the 
town  liberticfs  are  seized  into  the  king's  hands, 
and  part  of  them  granted  to  the  university  : 

'  some  are  granted  back  to  the  Town,  for  which 
they  were  to  pay  an  increase  of  rent.     Note, 
here  is  a  plea  to  the  jurisdiction,  and  that  plea 
t     over-ruled. 

8  R.  2.  n.  12.  Tlie  earl  of  Oxford  com* 
plains  of  Walter  Sibell  of  London  for  a  slander, 
in  having  to  the  duke  of  Lancaster  and  other 
noblemen  accused  him  of  maintenance.    The 

•  Lords  liear  t)ie  business,  commit  Sibell  to  pri- 
son, and  give  -500  marks  damagei^  to  the  earl. 

•  '  9  R.  'S.  n.  13^.  The  case  of  the  duke  of  Lan- 
caster complaining,  That  Sir  John  Stanley  bad 
entered  upon  the  manor  of  Latham  which  held 
of  hitn,  and  had  not  sued  out  bis  livery  in  his 
Ceurt  of  Chancery.  Tbe  Lords  order  him  to 
eae  out  his  livery*  But  this  hath  been  already 
roemioned. 

15  R.  iL  n.  la.  The  prior  oi  Holland  in 
liancashire  complains  of »  riot  committed  by 
Henry  Trebhie,  John  Greenbow  and  others,  and 
of  an  entry  made  by  them  into  the  parsonage 
of  Whitwick  in  Leicestershire.  John  EUing- 
hara  tlie  Serjeant  at  Arms  is  sent  for  them,  who 
brings,  them  into  tbe  parliament:  tbe  Lords 
commit  them  to  the  Fleet. 

N^l 7 .  The  abbot  of-$t.  Osecbes  complainetb 
of  John  Rokeli  for  Embracery.  This  case  hath 
been  already  cited. 

N.  18.  Sir  William  Bryan  bad  procured  a 
bttU  directed  to  the  two  Archbishops,  to  excom- 
municate some  that  had  broken  up  bis  house,: 
and  carried  away  writings.  This  was  read  in 
parliament,  and  atljodgied  to  be  prejudicial  to 
the  kingy  and  to  be  in  derogation  of  the  kiws; 
for  which  he  is  committed  to  the  Tower. 

N .  20.    ThoniM  Harding,  accuse th  Sir  Jobo 
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'Sutton  and  sir  Atcharfl  Suttbo,  and  layeth  to* 
tbeir  charge,  that  by  their  conspiracy  he  had 
been  kept  prisoner  in  tbe  Fleet :  upon  bearing 
of  both  parties,  for  that  the  two  knights  were 
known  to  be  men  of  good  fame,  tke  Lords  ad* 
judged  him  to  the  Fleet. 

N.  31.  John  Shttdwellcomplainsagainst  the 
Archbishop  of  Canterbury  for  excoromuuicnting 
him  and  his  neighbours  wrongfully,  for  a  tem- 
poral cause  appertaining  to  the  crown  and  to 
the  laws  of  the  land  :  the  Lords  hear  the  busi<» 
ness,  find  the  suggestions  untrue,  and  commit 
him  to  the  Fleet. 

1  U.  4.  n.  93.  Sir  William  RichiU  one  of 
the  justices  of  the  common-pleas  (who  by  ei* 
press  order  of  Ri.  3.  went  to  Calais  and  took 
the  examination  and  confession  of  the  Duke  of 
Gloucester,  after  murdered  by  Hall)  was  brought 
a  prisoner  into  the  Lords  house,  the  king  pre- 
sent, and  by  sir  Waller  Clopton  cbief^jostice  op- 
posed :  and  answered  so  fully,  shewing  his  sin- 
cere dealing,  that  the  Lords  one  by  one  declared 
him  innocent:  and  sir  Walter  Clopton  pnK 
nounced  him  such. 

4  H.  4,  SI.  Tbe  Case  of  Pontingdon  and 
sir  Philip  Courtoey>  where  tbe  Lords  di* 
rect  the  Irial,  appointing  what  the  issue  shall 
be ;  and  what  kind  of  Jur  j  shall  be  impanoelU 
ed  to  prevent  sir  Philip's  practices  in  tbe  coudp 
try :  It  hath  been  cited  before  at  lu^. 

1  £.  4,  m.  6,  u.  16.  Tbe  tenants  of  tha 
manor  of  East-Maine  belonging  to  the  bishop 
of  Winchester,  the  king  being  in  his  pro{;ressia 
Hampshire  in  the  summer-timr,  complained  to 
him  of  their  bishop  for  raising  new  cnstoms 
among  them,  and  not  suffering  them  to  enjoy 
their  old  ones :  The  king  bids  them  come  to 
parliament  in  winter,  and  they  should  be  re- 
lieved :  they  come,  and  the  king  recomoiends 
their  business  to  the  Lords  :  they  coounit  it  to 
certain  justices  to  examine.  Upon  their  report, 
and  upon  mature  deliberation,  it  was  adjudged. 
That  the  tenants  were  in  iault,  that  they  com- 
plained witl^oot  cause,  and  they  were  ordered 
to  continue  their  said  customs  and  services. 
Here  observe  there  was  the  recommendation 
of  the  king  in  the  case,  just  as  now  in  Skin- 
ner's, and  Siis  difference  that  a  question  of  cus* 
torn  betwixt  lord  and  tenants  was  projMrly 
determinable  by  the  common  law,  and  a  jury 
of  the  visenage,  and  this  of  a  trespass  in  tke 
Indies,  to  be  punislied  in  parliament  of  do 
where :  which  justifies  the  proceedings  there. 

43  Eliz.  Dec.  18th.  A.comf^aint  was  made 
to  the  Lords  by  the  Company  of  Painters 
against  the  Company  of  Plaisterers,  for  wrong 
done  them  in  using  some  part  of  their  trade. 
Their  lordships  referred  it  to  the  Lord  Mayor 
and  Recorder  of  London,  to  be  heard,  exa- 
mined, adjudged  and  ordered  by  them :  whidi 
was  all  one  as  if  they  bad  done  it  themselves  i 
For  it  'was  done  by  their  aotborityand  bjF 
theii  order:  *  Qui  facit  per  aliam,  &cit  per  se.' 

18  Jac.  Tbe  Lords  took  nolioe  of  the  pro- 
ceeding  Of  the  Hoose  of  Commons  in  the  case 
of  one  Flood,  whom  theybad  convented  before 
them  for  iiisolent  and  scandidous  words  spokea 
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by  him  af^mt  the  prince  and  prtnceflft  pala- 
tine,  examioed  witnesses  and  given  judgment 
io  the  caose ;  which  they  looked  upon  as  deep- 
ly rrenchtng  upon  rhe  privileges  of  their  floBsc, 
ul  judgments  proper!^  and  solely  belonging  to 
tfaeni.  Thereupon  they  sent  a  message  to  the 
House  ot  Cornmons  and  desired  a  confereitce ; 
at  which  conference  the  Commons  confessed , 
That  oot  of  their  ^eal  they  had  censured  Flood; 
hoc  they  left  him  now  to  their  lordships,  and 
hoped  their  lordships  would  censare  him ;  in 
eroer  to  which  they  sent  up  a  trunk  of  writings 
concerning  his  case.:  Then  the  Lords  proceed- 
ed to  the  hearing  of  it,  examined  several  wit- 
nesses and  heard  all  Flood  could  say  for  him- 
self: wbieh  done  they  adjudged  him,  Not  .to 
bear  longer  the  arms  of  a  gentleman,  to  ride 
with  his  face  to  the  horse  tail,  to  stand  upon 
the  pillory  with  his  ears  nailed,  to  be  whipped 
at  a  cart*8  tail,  to  \>e  fined  5,000/.  and  to  be 
imprisoned  in  Newgate  daring  life. 

9t  Jac.  Thomas  Mortey  was  convented  be- 
Imre  the  Lords,  for  delivering  a  scandalous  pe- 
tition to  the  House  of  Conin)ons  (as  himself  af- 
firmed) against  the  Lord  Keeper  Coventry. 
Upon  examination  it  appeared,  that  it  had  not 
been  presented  to  the  House  of  jCommons, 
only  to  their  committee  of  grievances,  and  that 
he  had  published  very  many  copies  of  it,  even 
since  his  being  convented  before  their  lord- 
ahipSy  they  adjudge  him  to  be  imprisoned  in  the 
Fleet,  to  pay  1,000/.  'fine,  to  stand  with  his 
neck  in  the  pillory,  to  make  his  submission  and 
acknowledgment  fit  the  bar. 

2S  Jac.  Mary  Brocas  petitioned  the  Lords 
to  be  relieved  for  a  debt  of  1,000/.  due  unto 
her  by  l>ond  from  the  Muscovia  company. 
Upon  hearing  both  sides,  their  lordships  order 
tWe  company  to  pay  the  debt, with  5/.  percent. 
I  interest  out  of  tne  leviations,  which  the  said 
company  bad  made  among  themselves  for  the 
payment  of  their  debts. 

The   sume    parliament.  May   98,  Thomas 

Pjnckney  petitions  the  House  in  the  behalf  of 

lumself  and  other  creditors  of  sir  John  Kenoe- 

*  dy,  to  be  relieved  for  debts  owing  to  them 

from  sir  John,  by  the  sale  of  Barn-elms,  lands 

in  the  possession  of  his  heir  John  Kennedy. 

.  Tb^  Lot-ds  upon  examination  of  the  business, 

find  cause  and  so  they  order 'it.  That  Bam- 

'elms  should  be  sold  to  the  best  value,  and  the 

profits  to  be  sequesteied  in  the  mean  time  into 

indifferent  hands ;    and  that  a  recognisance  of 

S,000/.    in    which   Pinckney  stood  bound  in 

Chancery,  should  be  withdrawn  and  cancelled. 

The  same  parliament  agnin,  Grizell  Rogers 
widow,  petitions  the  Lords  for  the  settling  her 
title  to  certain  lands  in  Heygrove  in  the  county 
of  Somerset,  and  for  quieting  and  ending  divers 
saits  and  differences  bet^^een  her  and  sir  Ar- 
th«r  Ingram,  sir  William  Whitmore,  &c.  they 
order  her  satisfection  oot  of  particular  lands, 
and  all  Suits  to  cease  between  them.  And  ap- 
pointed releases  of  all  differences  on  both  sides 
to  he  drawn  and  sealed. 

4Car.  81  Jan.  -The  Lords'  eomreittees  for 
petitions^  mstk^  report  tathe  House  of  a  peti- 


tion of  Benjamin  Crokey  against  John  Smith, 
in  behalf  of  a  grammar-school  at  Wotton- 
under-edge  in  the  county  of  Gloucester,  which 
school  was  endoired  with  great  possessions  by 
the  widow  of  the  lord  Berkiy  in  Richard  ftnd't  ^ 
time,  which  were  now  much  abated  and  brought 
to  an  undervalue  by  the  cunning  practices  of 
tlie  said  Smith.  Upon  which  the  Lords  award- 
ed a.  commission  to  issoe'out  of  the  Chancery, 
to  survey  all  the  said  lands ;  and  ordered  also 
a  special  Habeas  Corpus  to  be  directed  to  the 
warden  of  the  Fleet  (where  Crokey  was  a  pri- 
soner) to  bring  the  body  of  the  siiid  Crokey 
before  the  Lord  Keeper,  to  the  intent  he  might 
attend  the  snid  commission  ;  and  ordered  fur- 
ther. That  if  Crokey  did  make  it  appear  the 
value  of  the  lands  to  be  so  as  he  said,  and  that 
to  be  approved  by  the  Lords'  committees  for 
petitions,  then  Smith  to  repay  to  the  saiil  Cro- 
key such  charges  as  he  shall  disburse  in  the  pro- 
secutton. 

In  the  parliament  of  1640,  December  16thy 
upon  report  from  the  Lords'  committees  for 
petitions,  That  mistress  James  complained 
against  sir  Edmund  Sawyer,  for  sheltering  him- 
self under  a  royal  protection  which  he  had  pro-^ 
cured,  by  which  means  she  could  not  sue  him 
upon  a  bond  of  500/.  for  so  much  money  bor* 
rowed  of  her  and  two  years  interest,  and  so  was 
debarred  from  helping  berself  by  any  legal 
course;  the  Lords  ordered.  That  the  said 
Mrs.  James  should  proceed  against  the  said  sir 
Edmund  Sawyer  for  the  recovering  of  her  debt 
in  any  court  where  she  thought  best,  notwith*- 
standinghis  protection. 

December  SI.  The  Lords  committees  re* 
port  a  Petition  of  Katherine  Hadley,  com- 
plaining that  she  had  been  kept  a  long  time  a 
prisoner  in  the  common-gaol  in  the  Old  Bpde« 
well^  without  any  cause  sheivn ;  the  Lords  or«>  * 
dered  her  release.  * 

The  22nd  of  December.  Upon  a  report 
from  the  Lords  committees  of  sir  Robert 
Howard's  case,  complaining,  that  he  had  been 
committed  closed-prisoner  to  the  Fleet  by  the 
higb*commission  court,  and  kept  there  three 
months,  till  he  was  fain  for  his  enlargement  to 
enter  into  several  bonds  with  sm-eties  in  th« 
sum  of  3,500/.  For  which  he  desired  repara- 
tions, and  his  bonds  to  be  cancelled  ;  The  par- 
ties interested  were  summoned  and' heard. 
And  after  due  consideration,  the  Loixls  ordered 
1,000/.  damages  to  sir  Robert  Howard,  of 
which  500/.  to  be  paid  by  the  archbishop  of 
Canterbury,  250/.  by  sir  Henry  MaHin,  and 
250/.  by  sir  John  Lambe^  the  bonds  to  be 
forthwith  cancelled,  >>delivered  to  sir  Robert 
Howard. 

The  2Sd  of  December.  They  reported  the 
case  ofWillia*!  Dudley,  that  he  having  arrested 
the  lord  Went  worth  (^on  to  the  earl  of  Cleve- 
land) for  a  debt  of  400/.  entered  a  caution  in 
Mr.  Justice  Bartley'ff  chamber  for  good  bail  to 
be  taken,  yet  justice  Bartley  had  released  the 
said  lord  Wentworth  upon  such  bail,  as  the  said 
Dudley  was  utterly  disabled  to  recover  his 
debt.    Justice  Bartly  being  called;  made  no 
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l^ooil  answer  thereunto.    The  Lords  tbersupou 
Qftier,   that  the  said  justice    Hartley  should 
torthwith  assure  unto  the  said  Dudley  his  housei 
and  iaod  near  Barnet,  for  secoriog  the  said 
debt  with  interest  and  damages. 

The  same  day  they  report  likewise  the  case 
of  Mrs.  Mary  Stanhope  widow,  daughter-in- 
law  to  the  earl  of  Chesterfield,  complaining, 
that  ihe  said  earl  refused  to  assure  unto  her 
40/,  per  annum  during  her  widowhood,  accord- 
ing to  a  former  agreement  m^de  between  them> 
which  appeared  to  bo  true  by  a  letter  produced 
under  the  earl's  hand  ;  And  his  counsel  being 
heard,  and  no  good  cause  shewn,  wiiy  the  pe- 
titioner should  not  be  relieved  :  The  Ijords  or- 
.  dered  the  earl  of  Chesterfield  forthwith  to  as- 
sure to  the  said  Mrs.  Mary  Stanhope,  tiis 
daughter-in-law,  40/.  per  annum  during  her 
widowhood,  and  to  pay  unto  her  such  money 
as  was  in  arrear  6f  the  40/.  per  annum  due  to 
her  for  the  space  of  two  years. 

The  SOth  of  Deceniber,  the  Lords  committees 
for  examining  abuses  in  courts  of  justice,  re- 
port the  complaint  of  Turner,  a  prisoner  in  the 
Gate-house,  committed  thither  by  the  high-com- 
mission court,  where  he  had  lain  14  years,  for 
'  r^fusin^  to  take  the  oath  ex  officio :  The  I/)rds 
ordered  him  to  be  forthwith  released. 

The  21sc  of  January,  the  committee  for 
petilions,  report  the  complaint  of  William 
Waters  and  Thomas  Waters,  How  they  had 
•uflFered  much  by  an  untrue  and .  false  certifi- 
cate, made  'by  Dr.  Clerk  and  Dr.  Sibthorp 
unto  the  council- table,  for  their  refusing  to  pay 
Ship-money ;  whereby  they  were  forced  to  pay 
the  sum  of  54/.  for  fees :  Upon  which  Dr. 
Clerk  and  Dr.  Sibthorp  were  heard  at  large  : 
the  Lords  ordered  them  to  pay  back  the  34/. 
Co  the  complainants,  which  they  bad  paid  for 
£ms,  and  100/.  damages;  And  to  be  turned  out 
of  the  commission  of  the  peace. 

The  99 ad  of  January,  the  committee  for 
courtt^  of  justice  reported  the  complaint  of  the 
lady  Frances  Weld  widow^  against  the  arch- 
bishop of  Canterbury  imd  Mr.  Dell,  tufgesting, 
that  she  had  been  much  prejudiced  by  them  in 
Ihe  recovering  of  a  debt  of  1,300/.  due  to  her 
upon  bond  firom  Mr.  Child :  Upbn  heariog  of 
au  paff ies,  the  Lords  find  the  archbishop  and 
Mr,  Dell  free  from  blame,  and  order  them  to 
bf  disdfliiged  concerning,  ihat  business.. 

The  6tfa  of  February,  the  committee  reports 
the  complaint  of  Jeremy  Powel,That  the  bishop 
of  Hereford  had  admitted  a  clerk  to  the  Tica- 
ragt  of  Burknill  in  Shropshire,  though,  the  said 
Powel  in  the  right  of  himself  and  of  Mary  his 
wife,  had  caus^  a  ne  admtitiu  to  be  directed 
to  the  bishop.  The  Lords  upon  bearing  the 
business,  ibund,  that  the  bishop  had  done  con- 
trary to  law,  and  thereupon  ordered  him  to  pav 
unto  Powel,  by  way  of  danoages,  the  son  of  30/. 
And  the  said  Powel,  as  patron,  to  he  left  in 
the  same  condition  for  tnal  of  his  right,  as  he 
was  before  the  bishop  had  put  a  htop  to  bis  bo- 
sinesSk 

The  9th  of  Feb,  the  Commiitee  for  CoarU  of 
Justice  reports  the  case  of  Nicholas  Blosam, 


That  Andrew  Saodeland,  clerk,  had  procured  a 
sentence  against  him  in  the  lligh  Commissioa 
Court,  by  virtue. whereof  the  said  Sandeland 
had  violently  gained  from  him  the  possession 
of  the  rectory  of  Great  Waldingfield  in  the 
con nty  of  Su6Folk .  The  Lords  j  udging  tliis  pro- 
ceed iug  of  the  High  Commission  to  be  most  in- 
jurious and  contrary  to  law,  ordered.  That  the 
cause  should  be  len  to  a  trial  at  law  next  as- 
sizes for  that  county ;  That  Sandeland  should 
appear  gratis,  and  plead  not  guilty  that  so  the 
cause  might  come  to  a  final  determination  that 
assizes. 

The  same  day  the  same  committee  report 
that  John  Uadway,  William  Newark,  and  Wal- 
ter Cootes,  were  presented  £x  officio  mero  in  the 
ecclesiastical  court  of  Glocester,  and  afterwards 
excommunicated  for  going  to  church  out  of  their 
own  parish,  and  upon  pretence  of  a  Significavit 
whicn  was  imperfect,  were  arrested  and  Cast 
into  prison,  where  they  continued  eleven  days, 
whereas  there  was  no  writ  justly  taken  out. 
The  Lordsorderedthat  Dr.  Baber  chancellor 
of  (jloucester  should  pay  to  those  three  persons 
40/.  fos  damages,  and  the  undersheriff's  deputy 
Richard  Byford  20/.  upon  the  account  of  the 
arrest. 

The  23d  of  Feb.  the  same  committee  repo/t, 
iliat  Abraham  Hill,  a  poor  aged  man,  was  com- 
mitted to  prison  in  the  year  1636,  by  Robert 
Buxton  then  Mayor  of  Colchester,  by  verbal 
command  only,  without  any  warranty  or  cause 
shewed  and  continued  a  prisoner  sixteen  weeks 
to  his  utter  undoing :  The  Lords  ordered,  that 
the  said  Buxton  should  pay  unto  him  16/.  by 
way  of  damages. 

The  6th  of  March,  the  committee  for  peti- 
tions inform  the  House,  that  complaint  had  beea 
made  before  them.  That  NichoUs  Haws,  gent 
au  antient  man*  had  not  yet  sued  out  his  livery 
in  tlie  Court  of  Wards,  the  Lords  order  him  te 
do  it  without  delay. 

The  1 1th  of  March,  the  committee  for  peti- 
tions gives  account  to  the  House,  that  accoidiog 
to  their  lordihips  direction,  there  had  been# 
trial  at  the  last  assizes  for  SuffiSk,  between 
Bloxam  and  Sandeland,  and  that  the  verdict 
had  passed  for  Bloxam ;  whereupon  the  Lords 
order,  that  Bloxam  should  discharge  the  cure 
as  lawful  incumbent,  and  that  SandeTand  shouki 
deliver  unto  him  the  quiet  possession  of  it.  It 
is  worthy  observation,  that  tlie  Lords,  afkertbqf 
had  referred  the  decision  of  the  title  for  matter 
of  fact,  as  to  the  forcible  entry,  to  the  conunoB 
law,  remained  still  judges  of  the  cause,  and 
their  judgment  settled  the  possession. 

The  second  of  April,  1641,  The  committee 
reports,  that  Lambert  Osbolstone  clerk  had 
complained  of  a  sentence  in  the  Star  Chamber, 
bv  which  be  was  degraded,  and  deprived  o(  all 
his  spiritual  livings  and  preferments,  being  a 
prebend  of  Westminster,  and  parson  of  Whet* 
hampatead,  fined  5000/.  to  the  king,  and  ed- 
jodged  to  pay  the  like  sum  for  damages  to  the 
ar(£*bishop  of  Canterbury,  and  to  be  imprison- 
ed ;  The  Lords  order,  that  he  shall  be  freed  and 
discharged  of  ius  iiBe»<demag!Sfl  and  impviion* 
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mcntybe  re«tore4  to  his  prebendiury  and  par* 
looage. 

The  6th  of  April,  41.  The  committee  re- 
portSy  that  the  ladj  Dyer  had  made  her  com- 
plaint, that  primo  Caroii  she  had  lent  Sir 
Kichard  Titchbum  400/.  upon  bond,  and  sued 
it  to  a  jadgroent,  bat  Sir  Robert  Pye,  Mr  But^ 
ton,  and  others,  had  extended  all  the  lands  liar 
hie  to  that  judgment  at  a  for  andervabie,  to 
deprire  herof  all  the  benefit  of  it:  The  Lords 
order  that  counsel  of  both  sides  should  agree  to 
draw  Dp  assorances  for  settling  the  payment  of 
all  the  parties  upon  the  judgment  and  extent, 
to  be  all  signed  and  sealed  by  them,  and  that 
the  lady  Dyer  should  be  first  satisfied,  and  en- 
joy the  lands  till  then.  One  thing  by  the  way  is 
to  be  noted,  that  sir  Robert  Pye  was  then  a 
miember  of  the  House  of  Commons.  * 

The  ISth  of  April,  41.  The  committee 
reports,  a  complaint  of  Dr.  Walker,  that  sir 
John  Lamb  had 'uDJttttly  taken  from  him  his 
offices  of  commissary  of  t^eicester,  and  of  offi- 
cial to  the  archdeaconry  there,  which  he  enjoyed 
by  patent  for  Ufe ;  That  now  sir  John  Lamb 
took  the  profits  of  them  to  himself  and  had 
forced  him  bj  many  menaces  and  oppressions 
to  release  all  sui  is  and  actions  to  his,utter  ruin  and 
undoing,  and  to  his  loss  and  damage  of  above 
1500^.  The  Lords  order,  that  sir  John  Lamb 
shoald  pay  unto  the  said  Dr.  Walker,  by  waj  of 
damage,  the  sum  of  1600A  to  be  levied  upon  his 
Jaods  and  chattels,  should  be  brought  to  the  bar 
as  a  delinqtienty  and  there  receive  a  repre- 
hension. 

The  19th  of  June,  41.  The  comn^ittee  re- 
ports a  coorplaifit  of  Edward  Bagshaw,  his 
brother  Henry,  and  sisters  Mary  and  Margaret, 
against  their  brother  Thomas,  concerning  por-' 
tions  and  annoiiiesgiTen  them  by  their  father's 
wilt:  That  all  parties  have  beet^  heard,  and 
their  witnesses.  Upon  hearing  the  state  of  the 
matter,  the  Lords  order  Thomas  to  put  in  se- 
curity within  four  days  for.  the  payment  of  the 
portions  according  to  the  will ;  and  to  give  se- 
«ecority  by  land  fi»r  the  paying  of  an  annuity  of 
90/.  per  annum  to  Edward  for  term  of  his  life ; 
That  then  the  said  Edward  shall  release  by  a 
fine  to  tlie  said  Thomas,  all  his  estate,  rights 
litie  and  interest  in  the  lands  and  goods  of  his 
lather  deceased :  And  that  a  statute  of  1,600/. 
entered  into  by  the  said  Thomas  Bagshaw  to 
John  Gell,  esq.  shall  be  discharged  and  made 
void ;  and  that  Thomas  shall  make  a  release  to 
the  said  Edward  of  all  debts  and  demands. 

The  16th  of  June,  41.  The  lord  Audley 
complaios  by  petition,  That  the  lord  Getting- 
ton  kept  from  him  the  manor  of  Foathill,  and 
prayed  relief  ihf^rein  :  upon  hearing  counsel  on 
both  ndesy  the  Lords  dismissed  the  petition. 

The  dSd  of  Jone,  41.  The  committee  for 
petitions,  reports.  That  Mrs.  Walter  had  pre- 
ferred a  petition,  setting  forth.  That  William 
Walter  hof  husband  will  not  permit  her  to  co- 
habit aad  dwell  with  him,  nor  allow  to  her  and 
thsee  children  any  thing  for  their  support.  The 
JLords  order  her  to  repair  to  her  husband,  and 
offm'  to  liw  with  him.  and  if  he  shall  refuse  to 


admit  her,  that  then  he  shall  allow  her  60/.  per 
annum  for  her  maintenance. 

The  S  1st  of  July  41.  A  petition  was  exhi- 
bited before  the  .Lords  by  sundry  officers  and 
clerks  of  the  Court  of  Common" Pleas,  shew- 
ing.  That  the  <)i»posiRg  of  the  offices  of  proto- 
ttotarics,  philhcers,  exigenters,  and  other  offices 
of  the  said  court,  had  time  out  of  nuind  be- 
longed to  ^le  chief  justice  of  ihat  court  for 
the  time  being,  but  several .  grants  and  patents 
had  been  obtained  from  his  m^esty  for  the  dis- 
posing of  the  said  offices,  and  therefore  thej 
prayed.  That  all  those  gnints,  and  letters  pa- 
tents might  be  recalled.  The  Lords  beard  coun- 
sel upon  it,  and  after  mature  delibi^tion  de- 
clared, That  the  said  offices  do  of  right  be- 
long to  the  disposition  of  the  Lord  Chief 
Justice  of  the  Common  Pleas,  and  the  grants 
fonnerly  made  by  letters  patents  of  the  said 
offices  to  be  illegal,  and  void,  and  ordered 
the  said  patents  to  be  brought  ioto  the  House. 

There  is  likewise  in  the  journal  book  of  that 
parlii^raent,  mention  made  of  a  petition  of  one 
Thomas  Smithick,  preferred  the  10th  of  June, 
1641.  Complaining  of  wrongs  sustained  from 
the  East  India  Compan;^,  and  likewise  of  a  petn 
tion  from  the  East  India  Company,  full  of  re- 
spect aad  submission  to  the  House  of  Lords,  and 
praying  a  longer  day  (than  it  seenu  w^s  appoint- 
ed) for  hearing  the  merits  of  the  cause,  which  the 
Lords  granted,  and  ordered  all  such  bo«kkf, 
certificates,  and  writings  as  were  ii|  the  costod/ 
of  the  Company  concerning  that  bosinesst 
should  be  produced,  and  Smithick  to  peruse 
and  lake  copies  of  them.  What  was  more 
done  upon  this  petition  of  Smithick's,  appears 
not  by  the  journal  book,  probable  they  coow 
pounded  the  business  among  themselves.  Bat 
however  it  i^  observable  the  different  spirits  of 
the  East  India  company  then  and  of  this  now. 
The  modesty  of  that,  and  the  carriage  of  this  so 
far  differing.  In  those  times  no  question  was 
made  of  the  power  of  the  Lords  in  point  of 
their  judicature,  nor  no  complaint  agaiost  their 
practice  of  it.  Yet  we  see  the  frequency  of  it^ 
in  cases  of  all  natures,  criminal,  civil,  mixt, 
between  king  and.subject,  between  subject  and 
subject ;  no  protection,  no  privilege  did 
exempt  any  body  from  their  jurisdiction.* 

But  these  Conferences  between  the  two 
booses  did  not  induce  either  of  them  to  yield 
an  iota  of  its  original  resolutions,  or  in  any  de- 
gree conciliate  matters.  On  the  contrary, 
new  heats  were  generated.  The  Commons,  on 
the  report  from  their  managers  of  the  votes  of 
the  Lords,  immediately  voted  negative  resolo- 
tions,  namely,  that  the  petition  of  the  East 

*  This  account  of  the  two  Conferences  is 
taken  from  the  Grand  Question,  &c.  It  is  not 
easy  to  say  exactly  which  of  the  Cases  cited,  oi' 
arguments  alledged,  were  employed  at  the  Con- 
ferences, and  which  were  suggested  by  the 
author  himself  of  that  book ;  who  appears  to 
have  been  lord  Holies,  perhaps  assisted.  See 
Hargrove's  Preface^  civ.  Note* 
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India  ComMiiy  to  the' Commons  was  not  tcnii* 
dalouft)  a^d  that  the  delivery  of  it  to  them  and 
their  proceedingi  upon  it  were  no  breach  of 
die  prmtege  or  encroacfaraeat  upon  the  juris* 
diction  of  the  Homo  of  Lordt.  On  the  very 
next  dinr  alio,  when  both  houses  jivere  on  the 
point  oi  an  adjournment  by  order  of  the  king, 
the  Commons  tesolved,  That  whoever  should  be 
«idii^,  in  execution  of  the  order  of  the  Lords 
in  the  oaae  of  Skinner  against  the  East  India 
CSdmpany,  shonM  be  deemed  a  betrayer  of  the 
liMitsand  liberties  of  the  Commons  of  Eng- 
land and  an  infringer  of  the  privileges  of  the 
House  of  Commons  :  and  this  with  the  reso- 
.  hitions  of  the  preceding  day  was  instantly  senjt 
to  the  House  of  Lords.  Nor  were  the  Lords 
less  prompt  in  their  anger.  Before  tbetr  last 
-Conference  with  the  Commons,  the  Lords  had 
gone  great  lengths.  They  had  ordered,  that 
teeept  one  tax  bill  before  them,  no  other  bvni- 
acse  should  be  done  till  the  privileges  of  their 
tf  otise  were  folly  vfaidtcated  and  settled,  and 
that  their  committee  for  privileges  should  sit 
presently:  and  expecting  an  oraer  from  the 
king  for  nnmediate  adjonmment,  they  had 
moved  him  to  defer  it  for  a  few  days,  in  regard 
that  their  rights  and  privileges  had  been  dis- 
puted by  tjie  Commons, -and  in  order  to  have 
time  to  vindicate  those  rights  and  privileges. 
When  also  the  king  had  consentea  to  give  a 
fbfr  days,  with  an  explanation  that  he  looked 
upon  it  as  a  thing  wherein  he  was  much  con- 
cerned, the  Lords  were  active  enough,  not 
only  to  perform  the  business  of  the  fiecond 
Conference  with  the  Commons,  but  aftenyards 
•0  to  expedite  a  proceeding  against  sir  Snniuel 
Bamardiston  the  deputy  governor  of  the  East 
India  Company,  for  a  breach  of  their  |>rivilege 
in  pramodnjs  tne  petition  against  their  judg- 
ment for  Skmner,  as  before  the  adjournment, 
fhoogh  not  time  enough  for  notice  by  the  Com- 
iDonsy  to  sentence  sir  Samuel  in  a  fine  of  300^. 
with  direction  that  he  should  remahi  a  prisoner 
In  (he  custody  of  the  black  rod  till  payment. 

When  the  quarrel  had  proceeded  to  these 
extremities,  of  all  of  which  Mr.  Prynne,  on  the 
'excess  of  whose  aristocratical  principles  the 
Lords  seem  throughout  to  have  acted,  lived  to 
lie  a  witness,  both  houses,  in  pursuauce  of  an 
order  from  the  king,  adjourned  themselves  for ' 
three  months.  But  a  much  longer  time  passed 
before  their  meeting  to  transact  business  t  for 
two  other  adjournments  followed  by  order  of 
the  king,  and  then  by  a  prorogation  their  meet- 
ing was  postponed  till  the  t9tb  of  October 
1009.  However,  notwithstanding  the  long  in- 
terval of  above  a  year  and  a  quarter,  and  not- 
withstanding an  earnest  recommendation  iu 
the  king's  speech  to  compose  the  past  differ- 
«nees,  hostilities  betw^n  the  two  bouses  about 
■^Skinner's  case  «fere  instantly  renewed. 

l%e  Commons  began.  A  book,  intitled 
'^  The -Qrand  "Question  concerning  the  Judi- 
cature of  the  House  of  Peers  stated  and  ar- 
-Mtd,''  and  both  relating  the  particulars-  of 
ikinner^scMse  and  vindicating  the  proceedings 
•f  the  Lurds  in  M,  had  been  recently  pub- 


lished. Angry  at  its  contents,  the  Commons 
the  very  day  of  the  session  ordered  the  pub* 
lishing  bookseller  to  be  sent  for.  On  the  same 
day  tbe]F  appointed  a  committee  to  report  how 
the  case  stood  between  the  two  houses  in 
Skinner's  business.  Hie  third  day,  upon  re- 
ceiving the  committee's  report,  and  finding  by 
it  that  the  Lords  had  fined  sir  Samuel  Bar- 
nardieton,  and  that  an  entry  had  been  made 
in  the  office  of  the  auditor  of  the  receipt  of  the 
exchequer  as  if  the  fine  had  been  paid  by  him, 
and  that  he  had  been  tbereopoo  set  at  liberty , 
which  gave  the  appearance  of  submission  to 
the  sentence  of  the  Lords,  the  Commons  ex- 
amined sir  Samuel ;  and  discovering  this  to  be 
a  mere  contrivance,  and  his  having  beeb  mys- 
teriously Rented  on  one  of  the  adjoornroent 
days  of  the  last  session  without  pnyment  of  tlie 
fine,  they  resolved,  that  he  had  liehaved  as  a 
good  eommoaer  of  Enghuid.  The  next  dav 
they  appointed  a  committee  to  bring  in  a  bill 
for  settliug  the  diflfereoce  in  poitft  of  juris- 
diction between  the  two  hooaes,  and  Mr.  Soli- 
citor general  Finch  was  desired  to  expedite  it. 
On  IM  same  dav  they  examined  the  bookseller 
who  published  the  Grand  Question  ;  and  fonnd 
that  the  book  was  sent  to  him  by  lord  Hollis, 
with  direction  to  print  it,  and  as  it  was  printed 
without  the  licence  then  necessary,  they  or- 
dered'him  to  be  indicted  upon  Ilie  licensing 
act.  At  the  same  time  to  do  jastice  to  their 
own  side  of  the  argument,  they  desired  their 
managers  at  the  conferences  formerly  had  with 
the  Lords,  to  perfect  the  arguments  used  for 
the  Commons,  and  to  deliver  them  to  be  en* 
tered  on  their  journals.  To  shew  the  fixed^ 
ness  of  then*  determination  to  have  a  bill  for 
settUnj;  the  matter,  they  stopped  all  other 
committees  from  sitting.  In  the  course  of  a 
few  days  the  bill  they  had  ordered  was  brought 
in ;  and  upon  the  second  reading,  a  clause  fur 
vacating  the  judgment  against  sir  Samuel  Bai«- 
nardiston  and  cancelling  the  relative  proceed* 
ings  was  carried ;  and  though  ttie  bill  was  re- 
committed, yet  such  expedition  was  tised,  that 
on  the  3d  of  November  the  bill  was  passed, 
with  the  title  of  <<  An  Act  concerning  certain 
proceedings  in  parliament  ;**  and  the  nextday 
sir  Robert  Atkins  was  sent  with  it  to  the 
Lords.  Still  further  also  to  wonifd  the  Lords, 
the  Commons  a  few  days  after  resolved,  that 
no  member  of  their  House  and  of  the  long 
robe  should  without  their  leave  plead  as  coun- 
sel in  any  cause  before  the  Lords* 

Hitherto  the  Lords  during  this  session  had 
abstained  from  touching  upon  the  sulject  of 
their  contest  with  the  Commons  about  juris- 
diction in  Skinner's  case ;  and  as  if  enough 
gratified  by  the  device  practised  to  give  the 
appearance  of  submisnon  to  their  sentence 
against  sir  Samuel  Barnnrdiston,  had  been  con- 
tent with  exercising  the  appellant  judicature 
over  equity.  But  upon  receiving  the  j udicature 
bill  of  the  Commons,  the  Lords,  though  they 
had  recently  lost  Mr.  Prynne  the  indefatigable 
assertor  of  their  daimi^  resumtd  their  activity 
on  the  subject.    Not  only  did  the  Lords  r^^ 
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fh*  bill  from  tbe'Cominontf,  but  tlie  Lord» 
oo  the  same  day  ordered  their  committee  of 
priviJeges  to  prepare  a  bill  "  Concerning  pri- 
▼iiegeandJQdicature  in  parKameot,''  which^it 
umj  be  well  supposed,  was  of  a  verv  opposite 
description;  and  what  was  remarkable  enough, 
lord  chief  justice  Vaughan,  who  bad  been  re- 
cently placed  at  the  head  of  the  Common 
Pleas,  acted  as  Speaker  of  the  Lords  for  lord 
keeper  Bridgman,  and  so  underwent  the  mor- 
tification of  putting  the  question,  without  being 
at  liberty  to  saj  a  word  against  that  original 
jorisdiction  which  be  had  in  the  beginning  of 
Skinner's  case,  and  so  long  as  his  being  a  mem- 
ber of  the  Commons  gave  the  opportunity,  uni- 
fortiily  concurred  iti  resisting.  In  consequence 
of  this  order  of  the  Lords  for  a  bill  concerning 
privilege  and  judicature  in  parliament,  a  biU 
was  soon  brought  in  ;  and  having  been  read 
for  the  third  time,  it  was  passed  by  the  Lords 
witb  the  title  of  ^  An  Act  for  limiting  of  cer- 
tain trials  in  parliament  and  privil^e  of  par- 
Kamcnt,  and  for  further  ascertaining  the  trial  of 
peers  and  all  others  his  majesty's  liege  people;'' 
and  immedintely  after  passing  the  Lords  sent 
k  to  the  Commons. 

Upon  receipt  from  the  Lords  of  this  oounter- 
biil  to  the  bill  of  the  Commons  eonceming  par- 
fiamenCary  judicature,  the  hitter  were  provoked 
into  farther  activity  agahist  the  Lords.  A  day 
was  indeed  appointed  for  reading  of  the  bill ; 
and  after  one  adjournment  it  was  read  for  the 
fifst  time.  But,  upon  its  being  moved  tbe 
same  day  for  a  seetmd  reading,  it  passed  in 
the  negatiye.  Nor  did  the  Commons  stup  here. 
A  few  days  after,  they  resolved  to  desire  a  Con- 
ference with  the  Lords  on  their  judgment  and 
fine  against  sir  Samuel  Bamardiston ;  and  with 
a  view  to  such  request,  they  appointed  a  com* 
mittee  to  prepare  Reasons  for  the  Conference. 
Upmi  report  also  from  this  committee,  thr 
House  resolved  upon  ^je  distinct  propositions 
as  proper  to  be  insisted  upon  to  the  Lords, 
namely ;  1.  That  it  is  the  inherent  right  of 
every  commoner  to  present  petitions  to  the 
House  9f  CooH^nons  in  case  of  grievance,  and 
of  that  bouse  to  receive  them  ;^  2.  That  it 
was  the  right  of  the  House  to  determitie  bow 
far  sudi  petitions  are  fit  or  unfit  to  be  received ; 
5.  That  no  court  has  power  to  censure  a  peti- 
tion to  the  House  of  Commons  unless  trans- 
miued  from  thence ;  4.  That  the  censure  and 
proceedings  of  the  Lords  against  sir  Samuel 
Bamardiston  were  in  subversion  of  the  rights 
and  privileges  of  tlie  House  of  Copimons  and 
of  the  liberties  of  the  Commons  of  England ; 
and  5.  That  the  continuance  upon  record  of 
the  judgment  by  the  Lorcb  in  the  case  of  Skin- 
ner and  the  East  India  Company  was  preju- 
■■  ■—  ■  '  ■    '  «■      I   >■■■  ■■ 

*  So  encouraging  is  the  habit  of  the  House 
of  Commons  to  receiving  petitions  of  grievance, 
that  at  the  beginning  of  every  new  parliament, 
they  appoint  one  grand  committee  for  griev- 
•Qoes,  and  another  for  courts  of  justice,  and 
both  are  appointed  to  sit  in  the  Hquse  once  a 
wtekr  J$ee  Joiirn.CooMM.Nov.  U.  1761. 


dicial  IP  the  tights  of  the  Cmuqbos  oI  Eofh 
land..  AJ90  upon  a  fikther  risport  from  tba 
same  committee,  the  House  of  Commoas  n* 
salved  upen  several  genesal  heads  of  reasooa^ 

*  The  heads  of  Reasons  for  the  first  thref  * 
points  resolved  on  by  the  Commpas  were  these. 
— **  It  hath  been  always,  time  out  of  mind,  the 
constant  and  uncontrovected  usage  and  custom 
of  the  House  of  Commonsy  to  have  peuiyona 
presented  to  them  from comnokoners,  ia  caaec^ 
grievance  public  or  private;  in  evidence  wheEe> 
of  it  is  one  of  the  nttl  works  done  by  the  Houn^  < 
of  Commons  to  appoint  a  grand  committee  to 
receive  petitions  and  informatioas  of  grievanceik 
— That  in  uo  age  that  we  can  find,  any  persoi^ 
who  presented  any  grievance  by  way  of  peti- 
tion, to  the  House  of  Commons,  which  was  re- 
ceived by  them,  was  ever  censured  by  the  Lords 
without  complaints  of  the  Commons. — ^That 
uo  suitors  for  justice,  in  any  inferior  court 
whatever  in  law  or  in  equity,  eahibitii^  their 
oomphiint  fur  any  matter  proper  to  be  pro* 
ceeded  upon  in  that  court,  are  therefore  pn^ 
nishable  erinunally  though  untrue,  or  suitable  by 
way  of  action  in  any  other  cou^t  whatever; 
but  are  only  subject  to  a  moderate  fine  or 
amertement  by  that  court;  unless  in  some 
cases  specially  provided  for  by  act  of  parlia- 
ment, as  appeals  or  the  like. — In  ce^e  mev 
should  be  punishable  iu  other  courts  for  prepaid 
in^  mod  pre«Niting  petitions  for  redress  q£ 
grievances  to  the '  House  of  Commoi^,  it  maj 
discourage  and  deter  bis  majesty's  subjects  from 
sef&king  redress  of  their  grievances,  and  by  that 
means  Irastrate  the  main  and  principal  end  for 
whicb  parliaments  wei«  ordained,'' 

For  the  fourth  point  the  instruction  was  to  in^ 
sist  <<  That  no  petition,  nor  anjr  otWr  matter 
depending  in  tlve  House  of  Commons  can  hb  ,, 
takes  notice  of  by  the  Lords  without  breach  of* 
pa^ikge,  unless  communicated  by  tlie  House  of 
Commons." 

•  The  House  of  Commons,  as  a  conclnsioii  to 
the  first  four  points,  added  the  fbllowiag  in* 
str  action. 

«  Upon  conclusion  of  the  four  first  proposi« 
tioos  ic  is  further  to  be  allec^ged,  that  tl^e  house 
of  peers,  as  well  as  other  courts,  are  in  all  their 
judicial  proceedings  to  be  guided  and  limited 
by  law :  but- if  they  should  give  a  wrongful  se^* 
tence  contrary  to  law,  and  the  party  grieved 
might  not  seek  redress  thereof  iu  full  parlia* 
ment,  and  to  that,  end  repair  (to  the  House  of 
Commons,  who  are  part  of  thelegislativepower, 
that  either  they  maj(  interpose  with,  their  lord- 
ships for  the  reversal^of  such  sJenttace,  and  pre* 
pare  a  bill  for  that  purpose,. and  for  preventing  . 
tiie  like  grievance  for  ^Mti&e'  to  come,  tho . 
consequence  thereof  woui^*  plainly  be,  both 
that  their  lordships  judicature  would  be  bound- 
less and  above  law,  and  that  the  party  gneved 
should  be  without  remedy.''  <>  1'  •     ^ 

For  support  of  the  fifth  propositi^  the  refo-  ' 
rence  was  to  be  to  the  reasons  formerly  oApred 
agaiast  the  judgipent  of  the  Lorde  ageiast  the 
,£ast  India  Company. 
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Ifidia  Company  to  the  Commons  was  not  scnn- 
daloosy  apd  that  tiw  delivery  of  it  to  them  and 
their  proceedings  upon  it  were  no  breach  of 
die  privilegfe  or  encroachment  upon  the  juhst 
diction  of  the  House  of  Lords.  On  the  very 
next  dajr  also,  when  both  bouses  ^ere  on  the 
point  of  an  adjournment  by  order  of  the  king, 
the  Commons  resolved,  That  whoever  should  be 
lakliitg,  in  execution  of  the  order  cf  the  Lords 
in  the  case  of  Skinner  against  the  East  India 
Company,  shook!  be  deemed  a  betrayer  of  "the 
rikbtsand  liberties  of  the  Commons  of  Eng- 
land and  an  infringer  of  the  privileges  of  the 
House  of  Commons :  and  this  with  the  reso- 
«  hitions  of  the  preceding  day  was  instantly  sen,t 
to  the  House  of  Lords.  Nor  were  the  Lords 
less  prompt  in  their  anger.  Before  their  last 
'Conmrenee  with  the  Commons,  the  Lords  had 
gone  gr^at  lengtiM.  They  had  ordered,  that 
^oept  one  lax  bill  before  them,  no  other  busi- 
ness should  be  done  till  the  privileges  of  their 
IfMise  were  fully  vmdicated  and  settled,  and 
that  their  committee  for  privileges  should  sit 

Presently :  and  expecting  an  order  from  the 
ing  for  hnmediate  adjoornment,  they  had 
moved  him  to  defer  it  for  a  few  days,  in  regard 
that  their  rights  and  privileges  had  been  dis- 
p»uted  by  tjie  Commons,  -and  in  order  to  have 
time  to  vindicate  those  rights  and  privileges. 
When  also  the  Icing  had  consented  to  give  a 
few  days,  with  an  explanation  that  he  looked 
upon  it  as  a  thing  wherein  he  was  much  con- 
cerned, the  LoAs  were  active  enough,  not 
only  to  peiform  the  business  of  the  second 
Conference  with  the  Commons,  but  aftertyards 
io  to  expedite  a  proceeding  against  sir  Samuel 
Bamardiston  the  deputy  governor  of  the  East 
India  Company,  for  a  breach  of  their  privilege 
in  promoting  the  petition  against  their  judg- 
•ment  for  Skinner,  as  before  the  adjournment, 
though  not  time  enough  Cbr  notice  by  the  Com> 
-monsy  to  sentence  sir  Samuel  in  a  fine  of  SOOf. 
with  direction  that  he  should  remain  a  prisoner 
In  fbe  custody  of  the  black  rod  till  payment. 

When  the  quarrel  had  proceeded  to  these 
extreostttes,  of  all  of  which  Mr.  Prynne,  on  the 
'excess  of  whose  aristocratical  principles  the 
liords  seem  throughout  to  have  acted,  lived  to 
lie  a  witness,  both  bouses,  in  pursuance  of  an 
order  from  the  king,  adjourned  themselves  for  ■ 
thfee  nionths.  But  a  much  longer  time  passed  < 
before  their  meeting  to  transact  business  c  for 
two  other  acyoumments  followed  by  order  of 
the  king,  and  then  by  a  prorogation  tneir  meet- 
ing was  postponed  till  the  ]9tb  of  October 
tiM^.  However,  notwithstanding  the  long  in- 
ttsrval  of  above  a  yeaf  and  a  quarter,  and  not- 
withstanding an  earnest  recommendation  iu. 
the  king's  speech  to  compose  the  past  differ- 
ences, hostilities  between  the  two  houses  about 
-^Skinner's  case  Were  instantly  renewed. 

The  Commons  began.  A  book,  intitled 
^Tbe-Qrand  iiQestion  concerning  the  Jadi- 
leature  of  the  House  of  Peers  stated  and  ar- 
'tiied,''  and  both  relating  the  particulars'  of 
ikinnei^scMse  «nd  vindicating  the  proceedings 
•f  the  Lords  in  it,  had  been  recently  pub- 


lished. Angry  at  jts  contents,  the  Commons 
the  verv  day  of  the  session  ordered  the  pub* 
lishing  bookseller  to  be  sent  for.  On  the  seme 
day  tbey^  appointed  a  committee  to  report  how 
the  case  stood  between  the  two  houses  in 
Skinner's  business.  The  thiid  day,  upon  re- 
ceiving ttie  committee's  report,  and  finding  by 
it  that  the  Lords  had  fined  sir  Samuel  Bar- 
nardiston,  and  that  an  entry  had  been  made 
in  the  office  of  the  aadilorof  ihe  receipt  of  the 
exchequer  as  rf  the  fine  had  been  paid  by  him, 
and  that  he  had  been  thereupon  set  at  liberty, 
which  gave  the  appearance  of  submission  to 
the  sentence  of  the  Lords,  the  Commons  ex- 
amined sir  Samuel ;  and  discovering  tins  to  be 
a  mere  contrivance,  and  his  having  beeb  mys- 
teriously derated  on  one  of  the  Mljoornroent 
days  of  the  last  session  without  payment  of  the 
fine,  they  resolved,  that  he  had  l>elmved  as  a 
good  commoner  of  England.  The  next  day 
they  appointed  a  committee  to  bring  in  a  biU 
for  settling  the  difference  in  point  of  juris- 
diction between  the  two  houses,  and  Mr.  Soli- 
citor general  Finch  was  desired  to  expedite  it. 
On  em  same  day  they  examined  the  bookseller 
who  published  the  Grand  Question ;  and  found 
that  the  -book  was  sent  to  him  by  lord  HoUis, 
widi  direction  to  print  it,  and  as  it  was  printed 
without  the  licence  then  necessary,  they  or- 
dered'him  to  be  indicted  upon  the  licensio| 
act.  At  the  same  time  to  do  justice  to  their 
own  side  of  the  argument,  they  desired  their 
managers  at  the  conferences  formerly  had  with 
the  Lords,  to  perfect  the  arguments  used  for 
the  Commons,  and  to  deliver  them  to  be  en- 
tered on  their  journals.  To  shew  the  fixed^ 
ness  of  their  determination  to  have  a  bill  for 
settling  the  matter,  they  stopped  all  other 
committees  from  sitting.  In  the  course  of  a 
few  days  the  bill  they  had  ordered  was  forooght 
in ;  and  upon  the  second  reading,  a  clause  fur 
vacating  the  judgment  against  sir  Samuel  Bai^ 
nardiston  and  cancelling  the  relative  proceed^ 
ings  was  carried ;  and  though  the  bill  was  re- 
committed, yet  such  expedition  was  ^9d,  thst 
on  the  3d  of  November  the  bill  was  passed, 
with  the  title  of  "  An  Act  concerning  certain 
prooeedings  in  narliament  ;**  and  the  nextday 
sir  Robert  Atkins  was  sent  with  it  to  tte 
Lords.  Still  further  also  to  woudd  the  Lords, 
the  Commons  a  few  days*  after  resolved,  that 
no  member  of  their  House  and  of  the  long 
robe  should  without  their  leave  plead  as  coun- 
sel in  any  cause  before  the  Lords^     * 

Hitherto  the  Lords  during  this  session  had 
abstained  from  touching  upon  the  sulject  of 
their  contest  with  the  Commons  about  juris- 
diction in  Skinner's  case ;  and  as  if  enough 
gratified  by  the  device  practised  to  give  the 
appearance  of  submission  to  their  sentence 
against  sir  Samuel  Barnardistbn,  had  been  con- 
tent with  exercising  the  apt)ellant  judicature 
over  equity.  But  upon  receiving  the  judicature 
bill  of  the  Commons,  the  Lords,  though  they 
bad  recently  lost  Mr.  Prynnethe  indefatipble 
assertor  of  their  daimi^  resumed  their  activity 
on  the  subject.    Not  only  did  the  Lords  r^^ 
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Ilw  bill  ftoKk  the'CommoiM,  but  tbe  Lordi» 
oo  tbe  same  day  ordered  their  committee  of 
jninleges  to  propare  a  bill  "  CoDctrniD^  pri- 
vilege and  jadicature  in  parliameDt,"  which,  it 
maj  be  well  supposed,  was  of  a  verv  opposite 
description ;  and  what  was  remarkable  enougli^ 
lord  chief  justice  Vaughan,  who  bad  been  re- 
cently placed  at  the  head  of  the  Common 
Pleas,  acted-  a3  Speaker  of  the  Lords  for  lord 
keeper  Bridgman,  and  so  underwent  the  mor- 
tification of  putting  the  question,  without  being 
at  liberty  to  say  a  word  against  that  original 
jurisdiction  which  he  had  in  tbe  beginning  of 
Skinner's  case,  and  so  long  as  his  being  a  mem- 
ber of  the  Commons  gave  the  opportunity,  uni- 
fortaly  concurred  in  resisting.  In  consequence 
of  ttiis  order  of  the  Lords  for  a  bill  eoncemins 
privilege  and  judicature  in  parliament,  a  biS 
was  sotfn  brought  in  ;-  and  having  been  read 
for  the  third  time,  it  was  passed  by  the  Lords 
wi(b  the  title  of  ^  An  Act  for  limithig  of  cer- 
tain trialt  in  parliament  and  privilege  of  par- 
lianent,  and  for  further  ascertaining  tbe  trial  of 
peers  and  all  others  his  majesty's  liege  people;" 
and  immediately  after  passing  the  Lords  sent 
k  to  the  Commons. 

Upon  receipt  from  the  Lords  of  this  counter- 
bill  to  the  bill  of  the  Commons  eonceming  par- 
fiamenlary judicature,  the  latterwere  proroked 
ieto  farther  activity  agahist  the  Lords.  A  day 
was  indeed  appointed  for  reading  of  tbe  bill ; 
and  after  one  adjournment  it  was  read  for  the 
first  time.  But,  upon  its  being  moved  the 
same  day  for  a  second  reading,  it  passed  in 
the  negative.  Nor  did  the  Commons  stop  here, 
A  lew  days  after,  they  resolved  to  desire  a  Con- 
forence  with  the  Lords  on  their  judgment  and 
fine  agaioat  sir  Samuel  Bamardiston ;  and  with 
a  view  to  such  request,  they  appointed  a  oom- 
miitee  to  prepare  Reasons  for  the  Conference. 
UpuQ  report  also  from  this  committee,  the 
House  resdved  upon  ^we  distinct  propositions 
at  proper  to  be  i«isisted  upon  to  tbe  Lords, 
namely ;  i.  That  it  is  the  inherent  right  of 
every  commoner  to  present  petitions  to  the 
House  of  Compioos  >n  ease  of  grietanee,  and 
of  that  house  to  receive  them  ;•  2.  That  it 
was  the  right  of  the  House  to  determine  bow 
for  sueh  petitions  are  fit  or  unfit  to  be  received ; 
5.  That  no  court  has  power  to  censure  a  peti- 
tion to  tbe  House  of  Commons  unless  trans- 
mitted from  thence ;  4.  That  the  censure  and 
proceedings  of  the  Lords  against  sir  Samuel 
bamardiston  were  in  subversion  of  the  rights 
and  privileges  of  the  House  of  Copimons  and 
of  the  liberties  of  the  Commons  of  England ; 
and  5.  That  the  continuance  upon  record  of 
the  judgment  by  the  Lorcbin  thecasfe  of  Skin- 
ner and  the  East  India  Company  was  preju- 
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*  So  encouraging  is  the  habit  of  the  House 
of  Commons  to  receiving  petitions  of  grievance, 
that  at  tbe  beginning  of  every  new  parliament, 
they  appoint  one  grand  cofomittee  fi)r  griev- 
aaoes,  and  another  for  courts  of  justice,  and 
both  are  appointed  to  sit  in  the  House  once  a 
m€€kr  J$ee  Joura.  CoQMM.  Nov,  U.  1761. 


dicial  IP  tbe  rights  of  the  Cmuqbos  oI  Ea^* 
land..  Also  upon  a  fikther  report  from  tbe 
same  committee,  tbe  House  of  Commons  re* 
salved  upen  several  general  heads  of  rsasoos* 

*  The  heads  of  Reasons  for  the  fiat  Uiref ' 
points  resolved  oo  by  the  Commpas  were  these* 
— **  It  hath  been  always,  time  out  of  mind,  the 
constant  and  uncontro vested  usage  and  custom 
of  the  House  of  Commonsy  to  have  petitions 
presented  to  them  from  comaokouersy  in  case.c^- 
grievance  public  or  private;  in  evidence  where- 
of  it  16  one  of  iJbe  nrst  works  done  by  the  House 
of  Commons  to  appoint  a  grand  committee  to 
receive  petitions  anainformatioos  ofgrievanceik 
— That  in  no  age  that  we  can  find,  any  persoB^ 
who  presented  any  grievance  by  way  of  peti- 
tion, to  the  House  of  Conunonsi  which  was  re- 
ceived by  them,  was  ever  censured  by  the  Lords 
without  complaints  of  the  Commons, — ^That 
no  suitors  for  justice,  in  any  inferior  court 
whatever  in  law  or  in  aqoity,  ekhibitii^  their 
complaint  fur  any  matter  proper  to  be  pro- 
ceeded upon  in  that  court,  are  therefore  pur 
nishable  erimioally  though  untrue,  or  suitable  by 
way  of  action  in  any  other  coaft  whatever; 
but  are  only  subject  to  a  moderate  fine  or 
ameitement  by  that  court;  unless  in  some 
cases  specially  provided  for  bj  act  of  parlia- 
uenty  as  appeals  or  the  like. — In  ce^e  mev 
should  be  punishable  in  other  courts  for  prepare 
in^  and  presenting  petitions  for  redress  q£ 
grievances  to  the '  House  of  Commoi^,  it  niaj 
diK*oursge  and  deter  bis  mi^esty's  subjects  from 
sefsking  redress  of  their  grievances,  and  by  that 
means  fiiistrate  the  main  and  principal  end  for 
which  parliaments  .woFs  ordained/' 

For  tbe  fourth  point  the  instruction  was  to  in^ 
aist  <<  That  no  petition,  nor  aajr  other  matter 
depending  in  the  House  of  Commons  can  bft  ^^ 
taken  notice  of  by  the  Lords  without  breach  of '  ^ 
privilege,  unless  communicated  by  the  House  of 
Commons." 

-  The  House  of  Commons,  as  a  conclusion  to 
the  first  four  points^  added  ihe  following  in* 
struction. 

'(  Upon  conclusion  of  the  four  first  propoai* 
tioDs  it  is  further  to  be  alle<%td|  that  tbe  bouse 
of  peers,  as  well  as  other  courts,  are  in  all  their 
judicial  proceedings  to  be  guided  and  limited 
by  law :  but- if  they  should  give  a  wrongful  sen* 
tence  contrary  to  law,  and  tbe  -party  grieved 
might  not  seek  redress  thereof  i»  full  parlia* 
ment,  and  to  that  end  repair  to  tbe  House  of  ' 
Commons,  who  are  part  of  the  legislative  power, 
that  either  they  maj(  interpose  with,  their  lord* 
ships  for  the  reversal^of  such  sentence,  and  pre* 
pare  a  bill  for  that  purpose,. and  for  preventing  . 
the  like  grievance  for  ^Mtieue'  to  come,  the . 
consequence  thereof  wouiq^  plainly  be,  both 
that  their  lordships  judicature  would  be  bound* 
less  and  above  law,  and  that  the  party  grieved 
should  be  without  remedy."  i  <  ^     ^ 

For  support  of  the  fifth  propositi^  the  refo- 
rence  was  to  be  to  the  reasons  formerly  oApred 
against  the<jui4gi9ent  of  the  Lorde  a^itnst  the 
^ast  India  Company. 
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to  be  uted  at  the  Conrerence  iotended  to  be 
desired  ;  and  at  the  same  time  resohred,  That 
the  Lords  should  be  desired  to  vacate  both 
their  judgmeot  against  sir  Samuel  Burnardiston 
and  their  judgment  agaiust  the  East  India 
Company. 

Thus  far  had  the  House  of  Commons  prb- 
ceeded  9n  the  lOtU  of  December  1669.  But, 
in  this  stage  of  the  proceeding,  it  was  thought 
fit  by  the  kinglo  stop  the  progress  of  quarrel 
between  the  two  houses  :  and  accordingly  on 
that  day  he  prorogued  the  parliament  to  the 
14th  day  of  February ;  and  so  the  session  termi- 
nated without  passing  so  much  as  one  act,  and 
the  consequence  to  Ute  king  was  disappoint- 
ment of  a  supply  of  400fiO0L  which  had  been 

^  voted  to  him  by  the  Commons. 

On  the  day  appointed  by  the  prorogatioii 
the  parliament  being  again  assembled,  the  kmg' 

^  made  a  speech,  one  part  of  whit:li  anxiously 
guarded  the  two  houses  against  revival  of  the 
aifierence  between  tbera.  But  yet  as  early  as 
the  fifth  day  of  the  session  the  Commons  fixed 
an  early  time  for  resuming  consideration  of 
the  jurisdiction  of  the  Lords.  This  was  enoogh 
to  coDvince  the  king,  that  unless  something 
beyond  a  general  dissuasion  was  adopted  on 
bis  part  the  dispute  would  soon  recommence ; 
^nd  that  the  supplies,  fi>r  which  he  had  ur- 
gently pressed  in  his  speech,  were 'in  danger 
of  being  interrupted.  In  order,  therefore,  to 
prevent  the  further  interruption  of  parliamen- 
tary business,  the  king  made  a  speech  to  ithe 
Lords  and  Commons,  ofiering  his  mediation 
ttetween  the  two  bouses  in  the  case  of  Skin- 
ner. His  proposal  to  them  for  ending  their 
difierence  was,,  that  he  should  give  present 
order  to  eraxe  all  records  and  entries  of  this 
matter  in  the  council  books  and  in  the 
Bxoheqoer ;  and  that  the  two  Houses  should 
do  the  like;  so  that  uo  memory  might  re- 
main of  the  dispute.  This  proposal  of  the 
king*  was  instantly  accepted  by  both  houses. 
Itt  the  printed  journal  of  the  Commons  there  i:^ 
an  entry  of  the  king's  speech,  and  of  their 
resolution  in  compliance  with  it  to  make  a 

suture  or  vacat  in  their  iouroals  of  all  matters 
relating  to  the  business  between  the  East  India 
Company  and  Skinner,  and,  of  the  making  of 
Bocli  razuretir  vacat  accordingly  in  the  House. 
But  it  is  observable,  that  the  printed  journal  of 
Che  Lords  is  with  a  blank  on  this  part  of  tlie 

bosioess  of  the  day,  neiUier  giving  the  king's 

apeech,  nor  an  entry  of  their  manner  of  pro- 
ceeding upon  the  occasion.  In  other  words, 
the  Lords  equally  with  the  Commons  accepted 
the  king's  expedient,  and  e<|nally  with  tnero 
complied  with  the  terras  of  it  in  point  of  raxure 
and  obliteration  :  but  the  Lords  chose  to  do 

*  See  Hume's  Hist.  chap.  65.  Mr.  Hume's 
account  is,  '*  That  the  king  prevailed  with  the 
peers  to  accept  of  the  expedient  proposed  by 
the  ComoKms."  But  the  kin^/s  speech  entered 
iu  the  journal  of  the  Commons  sufficientlv 

{roves  bun  to  baye  been  tb^  proposer  to  both 
louses. 


this  in  the  way,  which  to  them  seemed  least 
wounding  to  their  extensive  claims  of  judi* 
cature  ;  and  for  that  purpose  left  their  journal 
without  a  trace  of  the  cause  and  manner  uf  ob- 
literation, or  soarce  a  memento  uf  the  nubject 
of  it. 

This  Narrative  of  what  occurred  subsequent- 
ly to  the  Conferences  is  extracted  from 
the  Abridgement  of  the  Case  by  Mr. 
Hargrave,  who  thus  proceeds : 

Thus  at  length  this  great  ca^  of  Skinntr 
against  tlie  East  India  Company,  after  engag- 
ing the  Lords  and  Commons  in  serious  quarrel 
during  almost  two  years,  was  concluded  through 
the  source  of  recommendation  whence  the  case 
was  introduced  into  parliament :    for  from  the 
kiiig*s  recommending  the  case  to  the  House  of 
Lords  their  cognizance  of  it  commenced,  and 
from  liis  recommendation  also  proceeded  the 
compromise  by  which  the  quarrel  of  the  two 
Houses  about  the  case  was  finally  disposed  of. 
Whilst  the  contention  lasted,  ii  w^  a  hard 
struggle  on  the  part  of  the  Lords  to  fix  their 
claim  of  original  jurisdiction  over  civil  cautety 
to  fix   their  claim  of  assessing  damages,  to 
fix  their  claim  of  fining  and  imprisoning  st 
pleasure,  and  to  assist  tlieir  claim  of  the  sule 
judicature  of  parliament.      On  the  part  of  tbt 
king  also  it  was  obvious,  that  he  vvas  not  avene 
to  all  these  pretensions  of  the  aristocracy,  so 
far  as  they  tended  to  exclude  the  Commons : 
for  he  not  only  first  recommended  the  cogni- 
zance of  the  case  to  the  Lords ;  but  at  tkeir  re- 
quest postponed  a  prorogation  to  facilitate  the 
completion  of  their  operation  of  fining  and  iai- 
prisoning  sir  Samuel  Barnardiston ;  and  his  ni- 
uisters    afterwards  concurred  in  the    contri- 
vance of  releasing  him,  as  if  he  had  submiUed 
to  the  jurisdiction  and  p«id  the  fine,  when  so- 
cording  to  the  reality  of  the  case  the  payment 
was  a  mere  juggle,  and  he  was  liberated  by 
order  of  the  Lords  gratuitously^  and  without 
any  submissioq  whatever.      But  the  issue  was 
unfavourable  both  to  the  king  and  to  the  Lords. 
To  the  king  it  was  discreditable;  because,  after 
having  in  some  measure  encouraged  the  Lords 
to  take  cognizance  of  the  case,  and  avowed 
himself  sufiiciently  to  shew  his  wish  to  side 
with  them  in  the  contest,  he  found  himself 
necessitated  for  the  sake  of  pecuniary  supply  to 
propose  a  retreat  to  them.    To  tlie  Lords  ibe 
contest  was  all  loss.    From  the  stirring  of  the 
question,  it  was  disclosed,  that  almost  all  West- 
minster Hall,  except  Mr.  Prynne,  was  against 
the  main-  pretensions  of  the  Lords  :  fX^^  ther^ 
followed  votes  of  the  house  of  Commons,  pro- 
claiming to  the  people  of  England,  that  the 
claim  oi  exercise  of  original  jurisdiction  by  the 
Lords  in  civil   causes  was  an  usurpation  ;  that 
the  supreme  jurisdiction  was  not  m  the  Lords 
but  in  the  full  aud  whole  parliament;  and  that 
whan  the  Lords  fined  and  imprisoned  penoos 
for  complaining  by  petition  to  the  l'^"^^ 
Commons,  it  was  a  breach  of  theii  privilege  and 
an  invasion  of  the  rights  of  the  people  at  laig^ 
In  fi^rm,  indeed  the  compromise  of  ^  <ri*''* 
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between  tf)e  two  houses  wms  nuitofil  cessation 
ofbostilitjr,  lyich  mntnal  obliteration  from  their 
joarnal.  But  in  substance  ther^  was  a  Tast 
difference  between  the  two  obiiterations.  The 
obliteration  by  the  Lords  inchided  vacating  the 
jadgmenc  "ai^ainst  the  Eant  India  company,  odd 
the  judgment  against  sir  Samuel  Barnardiston, 
without  an  iota  of  prr>testa(ion,  exception  or 
reserve  ;  that  is,  included  the  whole  of  t!te 
.  requisition  resolved  upon  hy  the  Commons  im- 
mediately  before  the  king's  mediation.  But  the 
Commons  in  their  obliteration  only  yieliltd  ihe 
razure  of  their  own  proceerlin^s,  m  hen  the  object 
of  them   was   sufficiently  accomplished  by  an- 


nollatioo  oTtfaejodgmaits  they  bad  throogbout 
sooftht  to  annul.  The  Lords  gave  up  their  tno 
jtidgtnents.  The  entry,  of  the  vigorous  procee- 
dings to  obtain  that  sacrifice  from  the  Lords, 
was  the  only  concession  maileby  theCoromons. 
Tht  consequences  also  of  the  compromise  cor- 
respoifded  with  these  viewsofii :  f«»rit  operated 
as  a  hlow  so  fatal  to  the  claim  of  the  Lords  to 
an  original  Jttri^dlCtir>o,  that  the  exercise  in 
civil  causei  has  erer  since  been  relinquished  ; 
and  it  also  made  such  an  impression  upon  the 
other  judicative  prt  tensions  of  the  Lords,  that 
new  controversies  were  soon  generated  between 
the  bouses. 


J22.  The  Trial  of  the  Lord  Morley,  for  Murder,  before  the  House 

of  Lords:  18  Charles  IL  a.  d.  1666. 


Memorandum  (a)  That  upon  Saturday 
the  38th  of  April,  1666,  a.d.  18  Car.  9.  all  the 
Judges  of  England,  viz.  mystlf,  J.  K.  Lord 
Chief  Justice  of  the  King  V  bench;  sirOrbuido 
Bndgaias,*LoKl  Chief-Justice  of  the  Common 
Plca9  ;  air  Matthew.  Hales  chief  baron  of  the 
Bschequer,  my  brother  Atkins,  brother  Twis- 
dsn,  brother  Tyreli,  brother  Turner,  brother 
Browne,  brother  Windham,  brother  Archer, 
btolhor  Eaynslbrd,  and  brother  Mortoo  met  to- 
gether at  &rjeants-Inn  in  Fleet-street,  to  con- 
sider of  such  thinp  as  might  in  point  of  law, 
fidl  out  in  the  Trial  of  the  Lord  Morley  (h) ; 
who  waa  on  the  Irlonday  to  be  tried  by  his 
Peers  for  a  murder :  and  we  did  all,  luta  iwce, 
lesolve  several  things  following,  par.  1.  First  it 
wet  npe^dy  that  upon  the  letter  of  the  lord 
Ingh-ateward  directed  to  us  we  were  to  attend 
at  the  trial  in  oar  scarlet  robes  and  the  chie^ 
jadM  in  their  collars  of  SS,  which  I  did  ao» 
•ordinglj.  But  my  lord  Brid|;man  waa  absent 
hemg  suddenly  taken  with  the  gout ;  ihe  chief 
baroa  had  not  his  collar  of  SS,  harvingleft  it  be- 
hind hifli  in  the  covntry  ;  hut  we  all  were  in 
icailet,  hut  nobody  then  had  a  coUav  of  SS, 
bat  anjaelf,  foe  the  reasons  aforesaid. 

S.  u  was  resolved,  that  in  case  the  Peers  who 
M9  triers  (e)  after  the  evidence  given,,  and  the 
prisoner  withdrawn,  and  they  gone  to  consult 
•f  their  verdict,  should  desire  to  speak  with  any 
of  the  Judges  to  have  their  opinion  upon  any 
pome  of  law,  that  if  the  lord  steward  spoke  to 
as  to  go^  we  should  go  to  them;  but  when  the 

MIMl  ■        I  "■  ,  —  ..w. ...■■.■■        ....■.»  ■■■■■,■ 

(m)  KalyngV  Reports,  p.  55. 

(b)  Vide  Moon's  Reports,  621.  Resolved 
by  all  the  Jodies,  that  on  a  Trial  by  Peers,  the 
prisoner  cannot  chaUenga  any  of  the  peers  that 
are  returned  on  his  jury.  <See  also  in  this  Cdr 
lectioo,  voL  1.  p.  13S5^  and  vol.  3.  p.  40i. 

(e)  This  trial  was  ia  the  *  Court  of  the 
High  Steward;'  as  to  which,  and  the  d*flerence 
befeween  it  and  the  *  Court  of  our  Lord  the 
in  Parliament,'  see  the  Cases  of  lord  De- 
1.  ».  1685,  and  of  earl  Ferrers,  a.  •. 
4M0,  aad  theNotittti  iboM  Caits^  i^ro. 

iroL,  ?i. 


Lords  Qsked  us  any  question,  we  should  not  de» 
liver  any  opinion,  but  let  them  kuow  we  ivere 
not  to  deliver  any  private  opinion,  without  con-- 
ference  with  the  rest  of  the  Judges^  and  that  to 
be  openly  done  in  court.  And  this  notwith* 
standing  the  precedent  in  the  case  of  the  earl 
ofCasilehaven  (d)  was  thought  prudeut  in  re- 
gard of  ourselves,  as  well  as  fur  avoiding  susk 
picion,  wbkh  might  grow  by  private  opinions^ 
all  resolutions  of  judges  beiug  always  done  ia 
public. 

3.  Although  we  w^re  not  ail  agreed  in  tha^ 
precedent  of  the  Lord  Dacre*8  case,  cited  by» 
sir  £dw.  Coke,  in  the  Pleas  of  the  Crown,  p« 
29.  &  30.  that  the  judges  may  deliver  any  opi* 
nion  in  open  court,  in  the  absence  of  tlie  pri^ 
soner ;  yet  it  was  agreed,  that  if  the  lord  stew« 
ard  should  in  open  court^  demand  any  of  our 
opinions  in  any  thing,  though  in  the  absence  o£- 
the  prisoner,  we  were  to  give  an  answer  to  tha 
question,  the  lord  high  stewaid  &hould  demand 
of  us ;  we  being  called  to  assist  tlie  court,  and 
the  demand  of  any  question  in  such  case  being 
referred  to  the  discretion  of  the  high-stew* 
ard.     (e) 

4.  It  was  resolved  by  us  all.  That  in  case 
any  of  the  witnesses  which  were  examined  be* 
fore  the  coroner  were  dead,  or  unable  to  travel 
and  oath  made  thereof,  tliat  then  the  eiamina* 
tions  of  such  witnesses,  so  dead  or  uiiabie  to 
travel,  mi|;ht  be  read ;  the  curoner  first  mak- 
ing oath  that  such  examinations  ate  the  saow 
which  he  took  upon  oath,  without  any  additiom 
or  alteration  whatsoever.  (/) 

5.  That  in  case  oath  should  be  made,  that 
any  witness  who  had  been  examined  by  the  ce« 

(d)  AnU^  voL  3.  p.  40i;     . 

(e)  See  the  earl  of  Warwick's  Case,  a.  d* 
1699,  hf^a. 

(J)  As  to  these  4tb,  5th,  and  6th  Reaolir* 
tion%  sea  the  Canes  of  lord  Mobun,  and  o^ 
Uarrisoo,  a.  bu  IflOS,  pott.  Hawk.  H.  Cir« 
Book  9.  c.  46.  t.  15v  <<  se^.  aod*  the  Books 
there  referred  to.  See  also  tho  Gait  %jf  sif 
John  Fenwick^  4.  ftk  lA&fi. 
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roner,  and  was  then  thsent,  was  detained  bj 
the  means  or  procurement  of  the  prisoner,  and 
the  opinion  of  tbe  Judges  asked  whether  sach 
examination  might  be  read ;  we  should  answer, 
that  if  their  lordships  were  satisfied  bjr  the  evi- 
dence they  had  heard,  that  the  witness  was  de- 
tained by  means  or  procurement  ofxthe  prison- 
ncr,  then^he  examination  might  be  read  ;  but 
whether  be  was  detained  by  means  or  procure- 
ment of  the  prisoner,  was  matter  of  fact  of 
which  we  were  not  Judges,  but  their  lordsliips., 

6.  Agreed,  That  if  a  witness  who  was  exa- 
mined by  ttie  coroner  be  absent,  and  oath  is 
made  (hat  they  have  used  all  their  endeavours 
to  find  him,  and  cannot  find  him,  that  is  not 
%ufficient  to  authorize  tl^e  reading  of  such  exap 
mination. 

7.  Agreed,  That  no  words,  be  they  what  tliey 
willy  are  m  hiw  snch  a  provocation,  as  if  a  man 
kill  another  for  words.only,  will  diminish  the  of- 
fence of  killing  a  man,  from  murder  to  be'man- 
tkughter.  As  sapppse  one  call  another  son  of 
a  whore,  or  give  bim  the  lie,  and  thereupon  he 
to  whom  the  words  are  given  kill  the  other,  this 
is  murder;  but*  if  upon  ill  words,  both  the  par- 
ties suddenly  fight,  and  one  kill  the  other,  this 
is  but  manslaughter,  for  it  is  a  combat  betwixt 
two  upon  a  sudden  beat,  which  is  the  legal  de- 
•cription  of  raanslanghter  (g) ;  and  we  were 
»11  of  opinion  that  the  statute  of  1  Jac.  for 
•tabbing  a  man,  not  having  first  struck,  nor 
having  any  weapon  drawn,  was  only  a  decla- 
imtion  of  tlje  common  law,  and  made  to  pre- 
'Mnt  the  ineonveniencies  of  juries,  who  were  apt 
to- believe  that  to  be  a  provocation  to  extenuate 
•  murder  which  in  law  was  sot.  (h) 

8b  Agreed,  that  if  upon  words  two  meo'grow 
lo  anger,,  and  afterwards  they  suppress  that  an- 
||er,  and  then  fail  into  other  discourses,  or  have 
•{her  diversions  for  such  a  space  of  Ckne  as,  in 
reasonable  intendment,  their  heat  might  be 
cooled,  and  some  time  after  they  drew  one 
•pon  another,  and  fight,  (i)  and  one  is  kilkrd, 
this  is  murder ;  because  being  attended  with 
Mich  circumstances  as  is  reasonably  supposed 

(g)  Vide  Crompton's  Justice,  «3,  a.  b.  Two 
play  at  tables,  and  fall  out  suddenly,  and  one 
with  a  dagger  kill  the  other.  If  there  be  a 
qoarrel,  and  a  reasonable  time  before  they 
fight,  it  is  murder. 

(h)  As  to  these  7th  and  8th  Resolutions, 
tee  the  Cases  of  Mawgridge,  a.  d.  1706,  and 
of  Oneby,  a.  d.  1796,  poit.  See  also  East's 
Fleas  of  the  Crown,  c.  5.  sect.  19,  et  $eq. 

(i}  Twa  fall  out'  suddenly,  and  fight  pre- 
•ently,  and  one  kill  the  other,  it  is  iHit  man- 
flaiighter :  so  if  after  they  have  quarrelled,  they 
presently  go  into  the  field  and  fight,  oife  kills 
the  other,  h  is  but  manslaughter ;  for  all  b  one 
continued  act  of  fury.  But  if  two  fall  out  tud- 
^nly,  and  before  any  blows,  presently  appoint 
to  go  to  the  field  and  fight,  and  one  kill  the 
other,  this  is  murder ;  because  it  appeareth  by 
choosing  a  fit  place  to  fight,  their  reason  was 
above  cHeif  passion,  and-  so  a  ddiberate  act. 
Vide  Crompton's  Justice,  |K  95.. 


to  be  a  deliberate  act,  and  »  premeditated  re- 
venge upon  the  first  quarrel ;  but  the  circuoi* 
stances  of  such  an  act  being  matter  of  fa^t^  tbc 
juiy  are  Judges  of  those  circumstances. 

Lord  IIigb-Steward*s  Comminion, 

Carolus  sccundus  Dei  gratia  Ang.  Scot.  Fran, 
et  Hiber.  Rex,  fidei  Defensor.  6iC.  Clarissimo 
Cottitangnioeo  et  Conciliario  nostro  Edwardo 
Cotniti  Clarendon    Dom.    Cancellar.  Anglia 
Saluteni.    Sciatis    quod   cum  Thomas  Dom. 
Moriey  et  Mounteagle  nuper  de  parochia  S. 
Egidii  in  cai^ipis  in  Com.  Midd^  coram  nobis 
apud  Wesiui.   de  felunia  et  murdr.  per  ipsan 
ihom.  Dom.  Moriey  et  Mounteagle  commiss. 
et  peipetrnt.  perSacram.  pro bor.et  legal.  Hem. 
Com.  pred.  indictat.  existit.  Nos  considerantes 
quod  Justitia  est  Virtus  excellens  et  Altissimo 
complaceus,  eaq;  pre  orftnibus  .uti  volomus,  ae 
pro  eo  quod  oficium  Sen^scalli  An^lie  cujus 
present ia  pro  Administretione  Justicis  et  eze- 
cutione  ejusdem  in  hac   parte  firm,  requiritut 
(ut  acceptmus)  jam  vacat,  de    fidelitate,  puk* 
dentia  provide,  Circumspectione  et  Industni 
vestris    plurim.    confidentes,  ordinavimus  et 
constituinius  vos  ex  hac  causa    SeUescallum 
Angliae  ad  officiom  illud  com  omnibus  eodeia 
officio  in  hac  pai'te  debit,  et  pertioen.  (hac  vice) 
gerend.    occupand.   et  exercend.    Dantes  et 
Concedentes  vob;  tenore  presentium  plenam  et 
sufiicientem    potestatera    et   autboritatem  cT 
mandat.  speciale  indictameDt.  pra?d.  eoodem 
Thomse  Dom.  Moriey  et  Mounteagle  concemen. 
cuip  omnibus  illod  tangen.  a  delect,  et  fidel. 
Bostro  Joli.  Kelyng  Milite  capitak  Jiisticiaiie 
postro  ad  placita  coram  'Bob.  tcnend.  et  nuffU 
in  cujua  custodia  remanent,  recipiend.  et  illod 
inspidend.  et  ad  certos  diem  et  locum  qoos  ad 
hoc  providetis  ipsum  Tbom«  Dom.  Moriey  et 
Mounteagle  bonm  vobis  evocand.  et  ipsam 
anperiode  andiend.  et  examinand.  et  respond, 
compelleiid.  ac  fine  debito  tenninand.  Net 
non  tot  et  toties  Dom.  Prooeres  et  Magnattf 
hujus  regni  nostri  Angl.  ejusd.  Thorns  Dob. 
Moriey   et    Mounteagle    pares  per  qoos  rei 
Veritas  in  hac  pat  te  melius  sciri  potent  ad  dicni 
et  locum  pred.  ex  causa   pred.  coram  vobil 
Gomparare  a&tringend.  veritateq;    inde   com- 
perta  ad  Judicium  per  vos  inde  SeneacaH.  not* 
trom  Angl.   in  hac  parte  reddend.  secundum 
Legem  et  Consuetudinem  regni  nostri  Anglic 
(hac  vice)  versus  prefat.  Thomam  Dom.  Moriey 
et  Mounteagle   procedend.  sententiend.  adju* 
dieand.  ct  Execotionem  inde  fieri  predpieod. 
Cetefaq;    omnia  et  singula   que  ad  officium 
Senescalli  Anglie  in  hac  parte  pertinent  et 
requiruntur  (hac  vice)  faciend.   exereend.  et 
exequend.  et  ideoi  vob.  mandamus  quod  dm 
premissa  diligenter  iotendatis  ac  ea  fac  ct 
exeqnamini    in  forma    pred.    Damus  autem 
universis  et  singulis  Ducibus,  Marcbionibu^ 
Comitibus,  Viceeomitibus,  Baronibus,  et  aliif 
Officiants,  Ministnn,  et  Ligeis  nostris  ffuibuS' 
cunq;  tenore '  presentium  firmiter  in  Mandao'i 
quod  vMn  in  exeeutione  premiMorem  inten- 
dentes  sint  consul  en  tea,  assistentes,  obedientei 
et  aoxihaotos  ia  onmibus  proot  deceU  Ma** 
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dftvimas  eotm  prcfiK;  Capital  justiciar. -nostro 
pr«d.  qiKid  inoictiiment.  praed.  com  omnibus 
illad  taB^n.  ex  causa  praed.  robis  deliber. 
MandaTimas  etiam  Locumteneoti  nostro  Turris 
Dostr.  Loudon,  tive  ejus  deputat  ibidem  quod 
ad  certos  diem«t  locum  qoos  ei  scire  fac.  pras- 
"hx.  Thomam  Dom.  Morley  et  Mounteagie 
-coram  Tobis  venire  fac  In  cujas  reiXestirao- 
niom  has  lite^ras  nostras  fieri  fecimus  pateutes. 
Teste  meipso  apud  Westm.  duodecimo  die 
April  is  Anno  Regni  nostri  dectmo  octavo. 

(P^r  ipsora  Regem  propria  manu  sigtiat.) 
'  Barker. 

Breve  de  Certiorari. 

Carolus  secuddus  Dei  gratia  dHect.  et  fidel. 
nostro  Job.  Kelyng  Milit.  Capital.  Justic.  nostro 
ad  placita  coram  nobis  tenend.  assign.  Salutem 
Voo.  mandamus  quod  quoddam  mdictament 
•de  FWoniar  et  Murdro  unde  Thomas  Dum. 
Morlej  et  Mounteagie  nnper  de  parochia  8. 
^B^ii  in  campis  in  com.  nostro  Midd.  in  nostra 
curia  coram  nobis  apod  West.  Indictat.  existit, 
et  penes  vos  in  cur.  nostra  jam  remanen.  cum 
omnibus  ill.  tangen.  Clarissimo  Consanguineo 
et  Consiliar.  nostro  Ednardo  Comiti  Clarendon 
Cancellar.  nostro  Angl.  et  bac  vice  Senescallo 
Angl.  sub  sigillo  nostro  deliberetis  indilate,  una 
cum  bac  brevi  ut  ipse  Senescallus  inspectit  io- 
dictament.  praed.  et  ceteris  ill.  tangen.  ulterius 
inde  (hac  vice)  fieri  fac.  quod  de  jure  et  secon- 
-doln  Legem  et  Consuetudinem  regiii  nostri 
Ang).  firmit.  iaciend.  Teste,  &c.        Barker. 

Breve  de  Venire  Fac, 

•Carolus  second  us,  &c.  dilecto  et  fidel.  nostro 
Job.  .Hpbinson  Militi  et  Baronetto  Locumte- 
nenti  Turris  nostr.  Londou.  -vel.  deputat.  suo 
ibidem  Salutem.  Vobis  manc|amus  quod  Tho- 
jnam  Dom.  Morley  et  Mounteagie  ouper  de 
parocbia  S.  Egidii  in  Campis  in  com.  nostro 
Midd.  de  Felooia  et  Murdro  iodictat.  et  vestra 
in  Costodia  infra  Turrem  uostrara  London, 
pned.  detent,  coram  Charissiino  Consanguineo 
et  Consiliar.  nostro  Edwardo  Comiti  Clarendon 
Dom.  Cancellar.  nostro  An^l.  et  hac  vice  Se- 
nescallo Anglis  ad  certAm  diem  et  locum  quos 
idem  Senescallus  vobis  scire  fac.  pramissis  res- 
ponsur.  salvo  et  secure  venire  fac.  £t  boc 
AoUateBtts  omittatis.'   Teste,  he. 

Barker. 

Edwairdus  Comes  Clarendon  Dom.  Cancel- 
lar.  An^.  et  bac  vice  Senascallus  Angl.  Job. 
Kefying  Militi  Capitali  Justic.  Dom.  Regis  ad 
planta  coram  ipso  Rege  tenend.  assign.  Salu- 
tem. Virtote  Literarum  Dom.  Regis  Patentium 
mihi  direct,  vobis  mando  firmiter  injungend. 
quod  quoddam  Indictamentum  de  Felonia  et 
inurdro  unde  Thomas  Dom.  Morlej  et  Moun- 
teagie nuper  de  parochia  S.  Egidh  in  Caihpis 
in  com.  Midd.  in  cur.  Dom.  Re^is  coram  ipso 
Rege  aptfli.  Westm.  indictat.  existit,  et  penes 
▼OS  in  cur.  pned;  jam  remanen.  com  omnibus 
ill.  tangen.  adeo  plane  et  integre  proot  coram 
dicto  Dom.  Rece  nuper  eapt.  Aiit  quoconq; 
fioiiiiiie  pr«d«  XEomaf  Pon«  Motley  <(  Moun- 


teagie nuncupetur,  in  eodem  cornmme  praefat. 
Senascallo  sub  sigillo  vestro  apud  Westm.  in 
magna  Aula  pUcitor.  ibid'em  die  Lunss  (viz.) 
tricesiino  die  iii'stantis  mensis  Aprilis  ad  horam 
octaram  ante  meridiem,  ejosq;  diei  liberetis 
ona  com  hoc  prseccpto  ut  ulterius  inde  fieri 
faciam,  quod  de  jure  nd  secundum  Legem  et 
Consuetud.  Regni  Angl.  fuerit  fiiciend.  Dat. 
sub  sigillo  meo  apud  Westm.  14  Die  Apcilis 
Anno  Regni  Dom.Oaroli  secundi,  Dei  grstia 
An^.  Scot.  Fran,  et  Hiber.  Regis  fidei  Defen* 
sons,  &c.  decimo  octavo.     Per  Senescallum. 

Fanshaw. 

Edcrardus  Comes  Clarendon  Dom.  Cancel- 
ler. Angl.  hac  vice  Serescallus  Anglia  Job. 
Robinson  Militi  et  Baronetto  Loconiteuenti 
Dom.  Regis  Turris  sue  London,  vel  Deputat. 
suo  ibidem  Salutem.  Vutute  Literar.  Dom. 
Regis  Patent,  mibi  direct,  tibi  mando  firmiter 
injungendo  quod  Corpus  ThomsB  Dom.  Moiw 
ley  et  Mounteagie  nuper  de  parochia  S.  E^dii 
in  Campis  in  com.  Midd.  m  Priscma  Dom* 
Regis  sub  Custodia  tun  detent,  ut  dicitur,  unft 
cum  causa  detentionis  suae  quocunque  nomine 
idem  Thomas  Dom.  Morley  et  Mounteagie  m 
eodem  censeatur,  babes  coram  me  praefato  Sea- 
nescallo,  apud  Westm.  in  magna  Aula  placitor* 
ibidem  die  Lunae  viz.  30.  die  instantis  mensit 
Aprilis,  ad  horam  octavam  ante  meridiem 
ejusdem  diei,  ad  subjiciend.  et  recipiend.  ea 
omnia  que  Cur;  Dom.  Regis  de  eo  tunc  ibidem 
consideraverit :  in  hac  parte,  et  habeas  ibi  tune 
hoc  prsBceptuni.  Dae.  sub  sigillo  meo  apud 
WesUa«  14  die  Aprilis,  Anne  Regni  Dom. -Car. 
secundi  Dei  gratia  Angl.  Scot.  Fran,  et  Hiber. 
Regis  Fidei ,  Defisnsorisy  ^c.l8.  PerSenea- 
callum.  Fakshaw. 

£d  wardus  Comet  ClarendoaCancellar.  AngL 
hac  vice  Senescallus  Anglias  Rogero  Uarsuett 
Acm*  servien.  Dom.  Re^s  ad  Arma  Salutem. 
Virtute  Literar.  Dom.  Regis  Patent,  mihi  direct, 
tibi  mando  firmiter  injungendo  quod  sumoio* 
neas  tot  et  toties  Dom.  Proceres  et  Masnatee 
bujus^  Regni  Angl.  Thomae  Dom.  Morley  el 
Mounteagie  nuper  de  parochia  S.  Egidii  in 
Campis  in  Com,  Midd.  Pares  per  quos  rei  re- 
ritas  de  Felonia  et  Murdro  unde  idem  Thomae 
Dom.  Morley  et  Mounteajgle  indictat.  ezistiC 
melius  sciri  potuit  quod  ipsi  personaliL  compeu 
reant  coram  ae  pr«fikt.  Senescallo  apud 
Westm.  in  Com.  Midd.  in  Magna  Aula  placitor 
ibidem  die  Lunae,  viz.  30  die  instantis  Mensi# 
Aprilis  ad  horam  octavam  ante  Meridiem  ejus- 
dem diei  ad  jaciend.  tunc  ec  ibidem  ea.qus»  in 
bac  parte  fuerint  faciend.  et  habeai  ibi  tunc 
nomiaii  prasdictor.  Dom«  Procerom,  et  Magnat. 
etboc  praK^ept.  Dat.  sub  sigillo  meo  apod 
Westm.  &c.    Per  SenescaUuin. 

Favshaw. 

Tlie  Lord-Cliancellor  be!ng  then  Lord-Stew* 
aurd,  came  from  Worcester-boose  in  his  coach, 
having  (besides  bis  usual  attendance)  sir  Joha 
£aton,  his  majesty's  cltief  gendeman-osher« 
carrying  a  vrbite  staff  nine  foot  long ;  and  sfr 
£dw«ra  Walker,  Garter  king  at  aras  in  his  coat 
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John  lord  Berkley.  AmboDjF  brd  A<Ucf« 

Uor.  lord  Towmbend.    Jol)n  lord  FreUuvile. 

0-yes  ai^aio  and  the  lieutenant  of  the  Tower 
called,  to  make  return  of  hiaprecept,  and  bring 
in  bis  priBoner. 

The  prisooer  brought  to  the  bar  and  tlie  pre- 
cept delivered  to  Serjeant  Lee,  and  by  him  Co 
sir  Thomas  Fanshaw,  who  read  the  return  on 
tiie  backside  of  the  precept. 

Then  the  Lord- Steward  made  a  speech  to 
the  prisoner,  telling  him  the  cause  of  his  beiag 
brought  thither. 

Tl^  Indictment  read  by  sir  Thomas  Fanshaw 
and  the  plea  made  in  the  kingVbench,  where 
he  had  pleaded  Not  Cailty,  and  put  himself 
upon  his  peers. 

I'hen  the  Lord  Steward  made  a  speech  (b| 
way  of  charge)  to  the  peers. 

U-yes,  and  proclamation  made ;  If  any  will 
give  evidence  for  our  sovereign  lord  tli0  king 
against  Thomaa^  lord  Morley  and  Mounteaete, 
they  shall  be  beard ;  the  prisoner  stands  at  ihe 
bar  upon  his  deliverance. 

Lord-Steward  said,  he  beard  the  lord  Morley 
was  lame,  and  therefore  bid  the  lieutenant  of 
the  Tower  set  a  chair  for  him  to  ease  himself. , 

Lord  Morley  desired  to  be  heard ;  but  the 
Lord  Steward  told  him,  that  it  wasu»nalto 
hear  the  evidence  first,  and  after  that  he  mipbt 
and  should  be  lieard  any  thing  be  had  to  ofier; 
whereupon  he  sat  down. 

Serjeant  Gl>nn,  the  king's  eldest  Serjeant, 
openeo  the  Indictment,  then  Mr.  Attorney-Ge- 
neral Palmer. 

Several  witnesses  eiamined;  the  prisoner 
asking  them  what  questions  he  pleased.  Two 
witnesses  swore,  that  the  lord  Morley  run  biin 
into  the  head.  One  witness  swore  a  former 
l»rudce.  Another,  that  when  he  had  run  Mr. 
Hastings  ttirough  the  head,  he  swore,  '  God- 
*  damme,  I  promised  thre  tbis^  and  now  I  have 
'  given  it  thee.'  And  that  the  quarrel  begnn  at 
the  Fleece-Tavern  about  an  half  crown  that  tbe 
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of  office.  Attending  ou  bin.  And  he  was  met 
at  Wescminster-hall-gate  with  five  maces  a>ore, 
t\bo  all  went  before  him  into  the  court,  where 
he  took  his  place  in  a  chair  of  state ;  the  five 
maces  placed  themselves  on  each  side  of  the 
state ;  and  feerjeant  Lee  went  into  the  body  of 
the  court,  and  there  laid  down  his  mace;  and 
he  supplied  the  place  of  marshal  or  crier  of  the 
court.  Sir^John  Eaton  with  the  white  sta6f, 
and  sir  Edward  Walker  stood  at  the  lower-end 
of  the  stale  ;  sir  John  Eaton  on  the  right-hand 
of  the  lurd-steward,  and  sir  Edward  Walker  on 
t!:e  left. 

The  Clerk  of  the  Crown  in  chancery,  stand- 
ing at  the  lower  csid  of  the  coUrt,  with  three 
obeisances  coming  up  to  the  Lord- Steward,  on 
^is  knee  presented  the  Commission  unto  him. 

Sir  Thomas  Fanshaw,  clerk  of  the  orown 
in  the  KiogVbench,  with  the  like  reverence, 
came  nnd  received  the  Commission  from  the 
Lord-Steward,  and  returned  to  his'  place  in  the 
midst  of  the  court. 

Serjeant  Lee,  alter  an  O  yes,  made  prock- 
mation,  viz.  The  Lord  High-Steward  of  England 
doth  ^command  all  persons  to  keep  silence, 
while  his  majesty's  Commission  is  readiag.  Sir 
T.  Fanshaw  read  the  Commission. 
.  Then  sir  John  Eaton  and  sir  Edward  Walker 
carrying  the  white  st^ff  between  them^  on  tbe 
inee  presented  it  to  my  Lord-Steward,  and  he 
delivered  it  back  to  sir  John  Eaton,  who  placed 
hiuiself  with  it  on  titc  lower  end  of  the  state, 
on  the  right  hand  of  the  Lord-Steward,  and  sir 
Edward  Walker  on  tbe  left,  on  a  seat  even 
with  the  body  of  the  court,  having  a  space^ 
between  them  for  the  Lord -Steward  to  see  the 
•IMrisoner ;  on  which  seat  also  sat  tbe  clerk  of 
the  crown  in  Chancery,  and  Mr.  Kips,  the 
seal-bearer,  the  seal  being  laid  at  the  lower 
end  of  the  state  before  the  Lord-Steward: 

O-yes  again,  and  proclamation  made ;  The 
Lord  Hij;h-Steward  of  England  doth  conmiand 
eill  persons  whatsoever,  except  peers,  and  privy - 
-counsellors,  and  judges,  to  be  uncovered. 

Serjeant  Barcrqft  celled  to  make  return 
of  tlM»  precept  to  bim  directed,  who  came  into 
'the  budy  of  the  court,  and  delivered  it  to  sir 
Thomas  Fanshaw,  and  he  read  the  return  on 
tbe  backside  of  the  precept. 

O-yes  again,  and  the  Lords  required  to  an- 
-fwer  to  their  names. 

The  Lords  Triers  called  by  the  libt,  Mr.  War - 
terhoute,  assistant  to  sir  Thomas  Fanshaw, 
evading  their  names,  and  Serjeant  Lee  calling. 

John  lord  Roberts,  keeper  of  Uie  prrvy-seal. 

£dw.  earl  of  Manchester,  Lord-Cbamberlain. 

Henry  lord  Arlington,  Secretary  of  State. 
•Aoberyeari  of  Oxford.    John  earl  of  Bath 
^tn.  earl  of  Bedford.     "Wm.  earl  of  Craven. 
James  earl  of  SuQblk.     T.  vis.  baleen  bridge. ' 
Bieh.  earl  of  Dorset.       John  vis.  Mordaunt. 
John  earl  of  Exeter.        Philip  lord  Wharton. 
J.  earl  of  Bridgwater.      William  lord  Paget. 
J.  e.  of  Northampton.     Wlliam  lord  Maynard. 
H.  e.  of  Peterborough    Francis  lord  Newport. 
'      -earl  of  Thanct.        John  lord  Lucas. 
N.  earl  of  Scarsdale       Charles  k>iyi  Gercard. 


Lord  Moriey  said  he  had  laid  down. 

Mr.  Sol ici.  or- General  Finch  desired  the  d#* 
positions  of  some  witnesses  taken  before  the 
coroner  (who  were  since  dead)  might  be  read  ; 
which  the  prisoner  opposed,  desiring  that  no 
evidence  might  be  given  against  bim,  hot  iaot 
to  face. 

Ttie  Lord-Stewerd  demanded  tbe  opinion  ef 
the  judges,  who  by  the  Lfird  Chief-Justice 
Kelyng  delivered  their  opinion;  That  ifioa 
proof  made  that  the  wiinciaes  were  deadi  sod 
oath  by  ihe  coroner,  that  the  depositions  were 
unaltered,  they  ought  to  be  read ;  wbicb  wai 
done. 

The  Depositions  of  Three  Witneeset  read. 

Serjeant  Maynard  desired,  that  tbe  depeii- 
tinus  of  A  material  witness  taken  at  the  Coro- 
ner's Inquest  (who  luul  now  absented  hioself 
so  that  they  could  not  find  bin)  migiti  be  paad. 

The  Prisoner  opposed  it,  and  (he  opiaioii  of 
thejfudges  being  required;  the  Lord  Chief- 
Justice  delivered  tbe  opinion^  Tbat  if  the  oourC 
upoA  any  cvid]BDC«  wece  MUrfe^j  ^  niUM^ 
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«M  wiibdcftiTQ  by  tbe  proGurcinent  of  the  p^i- 
•oiier,tbe4cpositionoi;^ht  tu  be  reaci,  otheiwise 
BOt.  >  Whereupon 

.  Tkomas  Harding  sworii,  deposed,  That  Tho- 
nas  Soell,  his  approotice,  waft  lately  run  away 
from  him,  and  that  his  fellows  said,  be  told 
Chem,  before  be  went  away,  chat  tbe  Lord  Mor- 
ley*s  Trial  was  to  be  shortly  but  he  would  not 
be  there.  The  coi^rt  not  thinking  tliis  evidence 
sofficient,  tbe  depo&ition  was  not  read. 

Lord  Morley  desired  some  witnesses  migbt 
be  heard  on  bis- side,  on  his  behalf,  who  were 
admitted,  but  not  upoo  oatli.*  Lord  Morley 
heard  to  say  what  he  pleased  for  himself. 

*  The  history  of  the  law  qonceriiing  the  exa- 
ninatien  of  witnesses  in  behalf  of  prisoners  ac- 
cused of  capital  offences,  is  thus  given  briefly 
by  Blackstone: 

**  It  was  au  antient  and  commonly  received 
practice  (derived  from  the  civil  law,  and  which 
also  to  this  day  obtains  in  the  kingdoni  of 
France)  1  Domat.  publ.  law,  b.  $;  t.  1,  Mon- 
tcsq.  Sp.  JL.  b.  29,  c.  11.]  that  as  counsel  was 
not  allowed  to  any  prisoner  accused  of  a  capi- 
tal crime,  so  neither  should  be  be  suffered  to 
exctilpate  himself  by  the  testimony  of  any  wit- 
tiesae:i.  And  tberelbre  it  deserves  to  be  re- 
membered, to  the  honour  of  Mary  1,  (whose 
early  sentiments,  till  her  marriage  with  Philip 
of  Spain,  'seem  to  hav^  been  humane  and  ge- 
neroBs)  that  when  she  appointed  sir  Richard 
Morgan  chief  justice  of  the  common  pleas,  she 
eajoif>ed  him,    *  that  notwithstanding  the  old 

*  error  which  did  not  admit  any  witness  to 
'  speak,  or  any  otlker  matter  to  be  heard  in  fk- 

*  rour  of   ibe   adveisary,  her  majesty   being 

*  party ;     her    highness's    pleasure   was,  that 

*  whatsoever  could  be  brought  in  favour  of  tbe 

*  sabject  should  be  admitted  to  be  heard :  and 
*■  moreover,  that  the  justices  should  not  per- 
'  suade  themselves  to  sit  in  judgment otherwistf 
'  for  her  hig^mess  than  for  her  subject.'  [Hoi- 
lingsb.  1112.]  Afterwards,  in  one  particular 
instance  (when  embezzling  the  queen's  military 
•tores  was  made  felony  l>y  statate  3 1  £liz.  c.  4.) 
it  was  provided  that  any  person  impeached  for 
s«cb  felony,  *  should  be  received  and  admitted 
*■  to  make  any  lawful  proof  that  he  could,  by 
<  lawful  witness  or  otherwise,  for  tkis  discharge 

*  and  defence  :'  and  in  general  the  courts  grew 
fo  heartily  ashamed  of  a  doctrine  so  unreason- 
able aad  oppressive,  that  a  practice  was  gra- 
dually iotrnduced  of  examining  witnesses  for 
tbe  prisoner,  but  not  upon  oath  [%  fiulstr.  147. 
Cro.  Car.  S93.][ :  tbe  consequence  of  which  still 
was,  that  tbe  jury  gave  lebs  credit  to  the  pri- 
soner's evidence,  than  to  that  produced  by  the 
crown.  Sir  Edward  Coke  [3  inst.  79.]  protests 
very  strongly  against  this  tyrannical  practice  : 
declaring  diat  be  never  read  in  any  act  of  par- 
liament, book-case  or  record,  that  in  criminal 
caae»  the  p^rty  accused  should  not  have  wit- 
ncasea  sworn  for  bim ;  and  therefore  there  was 
not  so  much  vA^imiilU,  juris  against  it.  [See 
also  3  Ual.  P.  €.  38^  and  his  Sanoary  964.1 
Awi  t\m  livvie  of  CanunoMwera  so  lonsibJe  of 


Mr.  Solicitor  summed  op  the  Evidence  at 
follows^  vis. 

AfrilSO,  1666. 
Tbe  Speech  of  Sir  Hen  cage  Fikch;  Itot.  the 
King*s  Solicitor-General,  at  the  Trial  of 
the  Lord  Morley  (the  Earl  of  Clarendon^ 
Lord  Chancellor,  being  then  Lord  High- 
Steward  of  England,  pro  tempore)  whO" 
summed  up  the  Evidence,  &c.* 

That  a  man  is  slain  is  not  denied  by  my 
lord  Morley ;  the  manner  how  it  came  to  past 
we  have  proved  for  the  king.  His  lordship 
hath  endeavoured  by  his  witnesses  to  differenoo 

this  absurdity,  that  m  the  bill  for  aholisbing 
hostilities  between  England  and  Scotland  [stat^ 
4  Jac.  1,  c.  1.]  when  felonies  committed  by 
Eiiglisbmen  in  Scotland  were  ordered  to  bo 
tried  in  one  of  the  three  jiorthern  counties,  they 
insisted  on  a  clause,  and  carried  it  [Com.  Joum. 
4,  5,  1^,  13, 15,  S9,  SO  Jun.  1607.1  against  the 
efforts  of  both  the  crown  and  the  Hoo^  of 
Lords,  against  4he  practice  of  the  courts  in 
England,  and  the  express  law  of  Scotland  [Ibid. 
4  Jun.  1607.]  '  that  in  all  such  trials  for  tbo 
'  better  discovery  of  the  ^uth,  and  the  better 
'  information  of  the  consciences  of  the  jury  and 
'justice^  there  shall  l>e  allowed  to  the  party 

*  arraigned  the  benefit  of  such  credible  wit* 
<  nesses,  to  be  examined  upon  oath,  as  can  be 

*  produced  for  his  clearing  and  Justification.' 
At  lengtli  by  the  statute 7  W.  3,  c.  3,  the  same 
measure  of  justice  was  established  throoglioat 
all  the  realm,  in  cases  of  treason  within  the 
act :  ai>d  it  was  afterwards  declared  by  statute 
1  Ann.  St.  2,  c  9,  that  in  all  cases  of  treason 
and  felony,  all  witnesses  for  (he  prisoner  should 
be  examined  upon  oatb,  in  like  manner  as  tbo 
witnesses  against  him." 

Instances  of  refusal  to  hear  witnesses  for  pri« 
soners  are  to  be  found  in  this  Collection,  vol« 
1,  p.  885,  1381  (see  also  1304)  aud  from  other 
of  the  early  Trials  it  seems  that  no  thought -was 
entertained  of  examining  witnesses  for  the  pri* 
soners. 

The  mischief  attending  the  practice  of  not 
allowing  witnesses  iot  a  prisoner  to  be  sworn, 
are  noticed  by  sir  John  Hawles  with  bit  otual 
^irit.  See  bis  Observations  on  CoUedge't 
Case,  infra.  They  ore  moreover  to  be  found 
in  the  accounts  published  in  this  Collection,  of 
Trials  which  occurred  within  the  period  io 
which  that  practice  pcevailed  :  See  alao  th4 
observations  which  were  made  in  this  very 
Case,  by  the  Solicitor  General  on  Jacksoo^ 
testimony.  "  By  the  English  law/'  says  Fou»» 
tainhall,  writing  as  it  seems  in  1678,  **  no  wifr* 
•n^ses  are  examined  upon  oath  against  tbo 
king's  interest,  even  though  they  be  led  by  pon^ 
nels  to  prove  tlieir  defences ;  but  ibe  witaeaaes' 
declaration  is  allef»arly  taken  by  tbe  judge  wbo« 
n*akes  of  it  whatever  he  pleases*"  Dedaioot 
vol.  1.  p.  5. 


i**- 


*  Taken  from  the  Norfolk  Coilectioo  in  tbt 
Uoyal  Society  Library. 
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(he  case  in  some  circamstanccs :  the  qoestion 
will  DOW  beredaced  to  this;  Whether  this  fact 
he  murder^  as  it  is  chained  upon  him  in  the  In- 
dictment, or  any  less  offence  than  that;  in 
which  I  see,  mv  lord  Morley  placeth  his  hopes, 
that  it  will  faUr  My  lord,  that  (his  is  a  question 
of  law,  arising  from  iact ;  I  will  with  your 
grace's  permission,  and  the  favour  of  my  Lords 
the  Peers,' presume  in  the  first  place,  to  lay 
down  some  principles  or  conclusions  in  law, 
wherein  I  think,  I  am  not  deceived  ;  and  would 
be  loth  to  prevaricate  in  case  of  bdood.  And 
when  I  have  laid  down  the  conclusions,  I '  shall 
proceed  to  apply  them  io  the  fact  now  in  proof 
before  you,  and  compare  it  to  sQch  a  proof  as 
bis  lordship  hath  produced.  There  are  in  law 
but  three  cases  imaginable,  which  are  any  way 
capable  of  excuse  fur  the  death  of  a  man.  These 
are.  First,  when  a  man  kills  another  in  his  own 
defence.  Second,  when  he  doth  it  upon  mis- 
adventure and  mete  accidwit.  Third,  when 
be  doth  it  in  lieat  of  passion,  or  any  sudden  ad- 
venture (for  that  which  is  done  in  prosecution 
of  justice  hath  no  a^nity  with  the  present  ques- 
tion). Tlie  two  fifkt  of  these  do  excuse  d 
ioto,  'tis  not  so  much  as  felony;  the  last  d  tan- 
to,  'tis.felony,  but  within  clergy.  But  yet,  my 
lord,tl)e  common  law,  the  ancient  common  law 
of  England,  would  not  endure  to  hear  of  any 
excuse  at  all  for  the  death  of  a  man.  By  the 
ancient  law,  before  the  statute  of  Marlbridge, 
be  that  killed  a  man  in  his  own  defence  ;  and 
after  that  till  the  statute  of  Gloucester,  he  tliat 
bad  killed  a  man  by  the  most  innocent  misfor- 
tune in  the  world  (the  glance  of  an  arrow,  or 
any  thing  else  than  that)  must  have  died  for  it, 
as'a'  murderer.  For  murder  is  a  sin  so  contrary 
to  the  genius  and  temper  of  the  English  nation, 
that  whatsoever  looks  but  like  it,  hath  ever 
been  prosecuted  by  our  law,  by  a  most  strict 
and  speedy  venpance.  When  the  law  began 
to  letm  some  kind,  of  excuses  in  these  cases,  yet 
they  were  circled  in  with  as  wary  cautions  and 
observations ;  and  bound  add  limited  with  as 
nice  distinctions  apd  differences  as  could  be. 
And  therefore  be  that  killsamatU  stdefendendot 
must  not  plead  that  be  did  it  so ;  but  be  must 
plead  Not  Guilty:  for  it  is  a  maxim  in  thelaw, 
that  the  death  of  a  man  can  never  be  justified  ; 
nay,  the  iory  cannot  find  him  to  be  se  d^enden- 
do^  but  they  must  find  the  special  fact,  and 
leave  it  to  the  court  to  j(fdge,  whether  it  were 
m  defendendo,  as  in  circumstances.  For  if  the 
fact  be  BO,  that  the  man  did  not  fiy  to  the  wall, 
•rhis  last  refuge,  before  he  did  give  the  mortal 
wound,  be  is  a  felon  still.  He  that  kills  a  man 
by  accident  or  misadventar^,most  take  care  that 
the  action  he  was  about  were  absolutely  lawful 
and  necessary  too :  for  if  there  were  an  unneces- 
rary  meddling  with  edge-tools,  or  fire-arms ;  if 
there  were  unnecessary  recreation  in  the  act 
fwhich  produced  thb  event,  be  is  responsible  to 
the  law  for  the  utmost  consequence.  And  at 
this  day,  if  a  man  that  kills  another  in  the  city 
escapes  oot  of  the  city,  the  city  is  to  be  amerc- 
ad  fov  letting  a  notorious  malefactor  escape. 
Hitherto  your  lordships  9^,  that  in  these  two 


cases,  tvbicfa  are  most  pardonable  of  -  any,  ^et 
the  law  is  veiy  severe ;  and  therefore  in  cases 
of  an  higher  nature,  it  is  still;  more  rigorous* 
Now,  because  the  hope  of  tbia  case  is,  that  it 
will  end  in  manalaugbter,   and    because  that 
manslaughter  is  only  distinguished  from  murder, 
in  that  it  is  not  designed,  but  otiierwise,  ic  is  in 
itself  an  act  as  wilful  and  as  violent,  (though 
not  so  malicious)  and  so  borders  upon  murder: 
I  shall  proceed  to  shew  your  lordsliips  how  the 
law  watches  upon  manslaughter,   with   all  the 
jealousies  and  circumspections  imaginable ;  and 
therefore  it  is  an  undoubted  principle  of  law 
(and  all  the  men  in   England  bold  their  lives 
upon  very  miserable  tenns,  if  it  were  otherwise), 
if  any  man  shall  meet  a  man  in  the   street,  and 
kill  him  without  any  visible   provocation,  the 
law  supposetli  there  was  malice  precedent,  and 
judgeth   this  act  murder.     Secondly,   as  it  is 
murder,  to  kill  without  any  provocation,  so  if 
the  provocation  be  slight  and   trivial,  ii  is  all 
one  in  law,  as  if  there  were  none.     For  the  law 
of  England  allows  no  man  to  value  himself  at 
such  a  rate,  as  if  the  blood  of  bis  neighbour 
were  a  fit  sacrifice  to  expiate  every  mean  and 
slight  affront.    Tliis  was   the  case  that  fell  out 
in  the  time  of  the  most  reverend  Chief- Justice, 
the  lord  Fnphain  :  A  gentleman  of  Kent  came 
by    another,    and    made     wry    mouths    and 
laughed,  and  made  such  signs  as   usually  put 
men  into  passion ;  the  other  presently  fell  upon 
him  and    killed    him :     and    my  lord  Chief- 
Justice   Popham    and   his  brethren  delivered 
their  opinions,   that  it  was  murder  :    for  this 
was   not  a  competent   provocation,   and  the 
man  was  hanged  upon  an  appeal   of  murder. 
Thirdly,  As  no  provocation  makes  it  murder, 
and  a  slight  one,  is  all  one  with  none ;  so  if  the 
provocation  be  great  and  high,  and  such  a^  might 
be  capable  of  excuse  in  itself,  yet  if  a  man  be 
not  slaiti  in  the  very  heat  and  bent  of  passion ; 
if  there  he  any  interval  of  time,  as  a  night's  res^ 
and  sleeping  upon  it,  the  law   knows  no  such 
period :  but  if  there  be  such  an   interval,  that 
the  law  supposes  the  blood  might  and  ought  to 
have  been  cooled  again ;  that  a  man  might 
have  come  to  himself,  and  then   he  falls  on  the 
person    that  gave  him  the  provocation,  that 
which  was  passion  at  the  first,  is  malice  at  the 
last;  and  that  which  would  have   been  man- 
slaughter  then,  is  murder  now.     This  I  submit 
to  your  lordships  judgments,  who    hear  me 
now ;  and  if  I  did  not  think  the  law  was  clear 
in  these  points,  I  would  not  presume  to  alfirra 
it  in  so  great  and  solemn  an  assembly.    To 
come  to  the  matter  of  fact;  I  desire  your  lord- 
ships to  consider  what  Mr.  Hastings  bath  done, 
and  what  he  hath  suffered.    First,  there  ap- 
pears to  be  so  little  of  provocation,  that  the 
poor  gentleman  that  is  murdered,  oflfered  an^ 
man  5l,  to  tell  him  what  the  quarrel  was.    lh» 
lordship  makes  biff  defenoe,  Uiat  be  hopes  bis 
peers  wilt  consider,  that  there  is  no  other,  pro- 
vocation than  the  hal^crown.    I  am  sorry  for 
it.    I  am  sure  the  laws  of  England  allow  no 
man  to  uke  away  another's  life  for  hal^» 
crowO|  without  b«mg  guilty  of  murder.    The 
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first  thing  thtit  is  Mid  Mr,  HMtmgs  should  do 
is  this ;  be  is  in  a  manner  suspected,  nnd  bears 
my  Lord  quarrel  about  an  half-crown,  and  saitb, 
1  wonder  a  person  of  honour  should  make  such 
ai*do  about  an  half-crown,  and.  then  throws 
down  four  half-crowns  apon  the  table  to  make 
satisfaction  :  presently  swords  are  drawn,  and 
Mr.  Bronimid)»e  draws  his  6rst,  and  hectors  it^ 
for  my  lord;  ihen  ttiey  are  put  up  again:  there 
is  one  interval  and  recollection  of  time.  My 
ferd  proceeds  to  aunrrel  with  Mr.  Hastings, 
and  calls  his  sins  to  remembrance ;  and  know- 
ing that  Mr.  Hastings  had  been  guilty  of  killing 
a  man  not  long  before,  presently  telU  him,  We 
oome  not  here  to  stab  folks ;  which  was  a  bitter 
reply.  Mr.  Hastings  is  grieved  to  see  himself 
so  openly  reproached  by  my  lord,  and  could  not 
chose  but  tell  him,  hie  was  a  gentleman  (and 
sorely  Hastings  is  a  confessed  gentleman,  and 
a  noble  name  in  this  kingdom,  and  always 
Bost  be) ;  but  at  last  goes  a  little  farther,  and 
sakh,  as  good  a  gentleman  as  my  lord.  This  is 
not  comparable  to  laughing  at  my  lord,  nor  to 
making  wry  mouths ;  and  yet  if  Hastings  had 
done  this,  and  his  lordship  had  killed  him  for  it, 
be  bad  stood  guilty  of  murder.  Observe*  I  be- 
seech your  lordships,  how  Mr.  Hastings  is 
treated ;  he  is  four  times  drawn  upon,  twice  by 
Broromidge  in  the  house;  in  the  street,  Brom- 
midge  draws  upon  him  again;  and  just  under 
tlie  arcb  in  Lmcolns- Inn-Fields  he  draws  the 
iborth  time.  Now  saith  Mr.  Hastings,  I  have 
no  quarrel  to  you,  captain;  if  there  be  any, 
it  must  be  disputed  between  me  and  my  lord. 
This  is  not  such  a  speech  to  make  a  quarrelj 
bat  to  prevent  one;  What  could  a  gentleman 
do  iess^  that  found  himself  four  tiroes  assaulted? 
For  if  he  would  decline  the  quarrel,  the  best 
way  was  to  put  Brommidge  out  of  the  case,  as  a 
likely  expedient.  When  that  would  not  do, 
to  toe  field  they  come.  And  here,  my  lord 
Morley  hath  produced  some  witnesses,  who 
being  not  to  be  sworn,  have  said  freely,  that 
Mr.  Hastings  pressed  my  lord  to  fight,  and 
saw  him  draw,  and  attack  with  the  ^  three  on 
the  otber  side.  Sireet  snid,  he  resolved  to  fight 
my  lord  ;  and  another,  that  my  lord  said  he 
wpofd  not  figbt.  This  they  bring,  to  make  my 
lord  Morley  purely  passive,  and  only  drawn  to 
fight.  Under  favour,  we  must  submit  to  the 
judgment  of -your  grace  and  your  lordships liis 
peers.  The  thing  that  is  said  here  is  not  probable. 
Tis  plain,  Mr.  Hastings  had  said,  he  would  give 


they  that  say,  my  lotd  Morley  went  away  first 
towards  his  own  house,  have  fin^ot  that  he 
cmne  l>ack  again  and  killed  'the  man.  I  pren 
this  case  upon  the  bare  want  of  provocation,  be* 
cause  the  cousequeuce  is  great  in  law :  I  press 
it^  as  if  the  proof  were  to  l)e  set  here^ 
and  no  more  w^ru  to  be  p9Jd;  and  do  pre- 
sume to  affirm,  it  is  a  malice  in.  the  law, 
and  murder  in  his  lordship.  But  yet  w* 
shall  not  rest  here ;  but  if  we  go  a  little  fiirtherp 
your  lordships  will  see,  here  is  malice  apparent^ 
malice  confessed  and  most  evident.  As  soon 
as  Mr.  Hastings  was  slain,  my  lord  Morley^ 
with  a  most  desperate  imprecation,  throws  t]i« 
sword  upon  him,  God  *damn  me,  there  yop  lie. 
Another  swears  his  lordship  said,  I  have  pro* 
mised,  and  now  you  have  it.  Can  your  lord- 
ships doubt  now^  whether ^ my  lord  killed  Mr« 
Hastings  with  a  dehberate  hatred  ?  You  see^ 
be  confesseth  it  was  in  discharge  of  a  promise  ; 
and  my  lord  is  to  be  believed  against  himself. 
And  the  brother  of  this  gentleman  hath  made  a 
sad  comment  npon  these  words,  and  tells  us^ 
how  the  promise  arose,  and  how  it  came  to  ha 

f»eVformed.  Mr.  Hasting  tells  his  brother,  that 
le  once  had  the  unhappmess  to  bfive  a  quarrel 
with  my  lord  many  years  ago,  almost  10,  and 
that  fighting  with  my  lord,  he  bad  the  misfor- 
tune to  give  him  an  hurt;  and  though  the  wit- 
ness  speaks  only  out  of  his  brother's  moutb, 
yet  he  testifies,  that  his  brother  told  it  him  io 
the  anguish  of  his  spirit,  as  a  secret  that  troubled 
him,  and  which  he  did  not  tell  out  of  design, 
but  by  way  of  lamentation.  And  yet  if  Mr. 
Hastings  had  been  found  bleeding  in  the  field, 
and  been  asked  who  killed  bim,  and  had  said, 
my  lord  Morley  had  slain  him ;  it  had  been ' 
good  evidence,  though  no  other  witnesses  were, 
and  though  jt  came  out 'of  his  own  mouth. 
The  brother  swears  farther,  that  my  lord  Mor« 
ley  coming  by,  and  his  brother  paying  his  lord- 
ship due  respect,  my  Lord  received  it  with  so 
much  contempt,  that  his  brother  said  presently, 
he  knew  not  what  it  meant,  I  doubt  he  heart 
me  a  grudge.  This  was  a  year  and  an  half  be- 
fore bis  death;  bdc  within  a  quarter  of  a  year 
before,  the  witnesses  say,  his  brother,  his  fathei^ 
and  my  lord,  were  at  an  ale- house;  no  sooner 
was  his  brother  gone  down  stairs,  but  when  he 
came  up  again  he  finds  my  lord  with  a  sword 
drawn,  and  swears  that  his  brother  then  told 
him,  that  my  lord  was  always  ur^ng  hhn  to 
drink;  and  then  would  seek  all  occasions  he 
any' man  5/.  that  would   tell   him  what   the  I  could  to  give  and  take  *  offence.    So  then,  it 


quarrel  was.:  Would  he  that  knew  no  quarrel 
bave  the  blood  of  n?y  lord  Morley  ?  But  then, 
compare  this  with  the  witnesses,  which  we 
bave  brought  and  sworn ;  all  three  expressly 
say,  tbev  saw  the  fight  and  the  beginning  of  it. 
But  with  submission  to  your  grace,  a  fight  it 
cannot  be  ciilted ;  in  truth,  it  is  a  direct  assassi- 
nation :  for  three  witnesses  swore,  there  were 
two  upon  one  all 'the  while;  viz.  upon  Mr. 
Hastings.  And  Mr.  Hastings  being  thus  pressed 
steps  back  to  get  a  little  ground ;  then'  my 
lord  ukes  him  at  the  advantage,  and  shortens 
bit  sword,  and  runs  him  in  the  head.    Now 


seems,  it  was  my  lord*s  custom  to  urge  Mr. 
Hastings,  and  to  give  him  frequent  provocations, 
as  if  he  hid  sought  an  occasion  for  man- 
slaughter, that  he  might  kill  hin^  within  the 
protection  of  the  law.  This  is  the  most  des- 
perate complication  of  malice  that  can  be.  To 
this  purpose,  I  shall  presume  to  put  a  case 
(which  our  books  speak,)  and  which  will  highly 
concern  the  point  in  this  case.  If  m^  lord 
Morley  had  fled  to  the  wall,  and  had  slam  Mr. 
Hasting  when  he  had  fled  to  the  wall,  thaC 
would  not  have  served  his  turn,  as  this  case  is ; 
for  our  books  tell  us  of  one,  who  bore  nalice 
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to  another,  and  then  provoked  him  to  draw 
his  sword;  seeing  the  sword  drawn,  he  tied 
away^  to  tempt  the  adversary  ti^  pursue,  and 
still  retired  litl  he  came  to  the  wall;  now 
leeing  himself  at  his  last  refut^e,  he  thought  to 
^ili  him  legally  end  satvly  in  his  own  defence. 
But  siitee  the  pretence  of  law  was  but  an  art  to 
disguise  ilie  malice  of  his  heart,  which  be  now 
executed  freely,  the  book  says  ic  was  murder : 
bo  it  will  be  here.  Your  lordships  will  give  luc 
leave  on  this  occasion  to  tell  you,  that  it  is 
either  the  misfortune  or  the  just  reproach  of 
fomeKOvernmentf  in  foreign  states,  that  there 
»re  places  abroad,  where  murder  is  a  cheaper 
»in  than  thoft;  and  the* same  people,  that  will 
rise  up  in  arms  as  one  man  to  pursue  a  pilferer, 
will  yet  make  ^  lane  through  the  mi<h»tof  them, 
f«r  the  man-slayer  to  escape.  Hence  it  comes 
to  pass,  that  men  are  slain  every  day  for  any 
thing,  for  nothing;  insomuch  that  a  learned 
civilian  writing  of  those  republics,  telU  us 
plainly, '  Frequentiores  sunt  hominum  csdcs, 
*  quam  nativitates.'  But  however  it  be  in  these 
Commonwealths,  yet  we,  who  have  the  happi- 
ness to  live  under  a  monarchy,  (th^  best  of  go- 
vernments) and  under  a  kiug,  (the  best  of 
monarch))  liave  all  qur  lives  secured  to  us,  by 
his  majesty's  own  royal  and  immediate  protec- 
tion ;  and  therefore  no  corruption  of  manners 
will  ever  he  able  to  bring  this  sin  into  fashion 
and  credit  amongst  as,  notlHui;  will  ever  outu- 
ffalise  it  here.  I  do  acknowledge  to  your  lord- 
ships (for  why  should  I  conceal  any  thing  ibat 
makes  for  my  lord  Morley's  advantage  ?j  I  do 
confess  that  an  affront,  or  indignity  otfered  to  a 
peer,  is  much  more  heinous,  tbaa  tliat  which  is 
oflFered  to  a  private  i&entteman.  But  I  must 
peeds  say  withal,  that  the  law  hath  provided 
•aothcr  manner  of  reparation  for  a  peer,  ihan 
that  which  it  gives  a  gentleman.  The  same 
words  that  hemg  s^token  of  a  gentleman,  will 
bear  po  kind  of  action  ;  when  tliey  are  spoken 
to  a  Peer,  beoome  scandalum  ma^nutum.  The 
Peer  recovers  great  damage;  the  king  inflicts 
fine  or  imprfeonment :  so  that  upon  the  maiusr 
ibe  offender  is  bound  in  chain;*,  an(f  bruugnt 
fuid  laid  at  my  lord's  feet.  Now  for  him, 
whode  honour  is  thus  guarded  by  th^  law,  to 
tVfOge  himself  by  his  sword,  is  a  roost  unpar- 
donable excuse:  I' do  not  pretend,  I  do  not 
offer  to  say,  that  the  killing  of  a  i^an  is  more 
capital  in  case  of  a  Peer,  than  w.^uld  be  in  the 
case  of  a  private  gentleman:  but  I  do  pre- 
furoe  t'o  affirm,  that  no  provocation  in  the 
worlds  can  make  that  to  be  but  man-slaughter 
in  the  cafe  of  a  peer,  that  would  be  murder  in 
the  case  of  a  gentleman ;  that  is  this  case.  Will 
your  lordships  therefore  give'  me  leave  to  turn 
the  tables,  and  suppose  Mr.  Hastings  had 
killed    my  lord   Morley,  upon  so  slight  and 

S round  less  a  pretence ;  as  suppose,  my  lord 
loriey,  in  bis  life  time,  had  tvitli  grief  of  heart 
Coi9p^ned  to  hit^  brother,  that  Mr.  Hastings 
-did  bear,  him  a  secret  hatred,  because  in  a  for- 
mer combat  his  lordship  had  ■  worsted  Mr. 
Eastings,  and  given  YCvok  an  hurt  s  Suppose^  my 
nt  Morl^  hid  tofi^  bdbit  tha  CQmplau^ 
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farther,  that  lie  saw  the  effect  of  Mr  HastiDgs*s 
iiiViiice  upon  every  occasion,  and  when  bis  lord- 
stiip  did  but  offer  to  salute  Mr.  Hastings,  and 
gave  bira  a  respect,  Mr.  Hastings  received   it 
sullenly  and  unmannerly,  and   returned  it  with 
contempt ;  suppose  that  his  lordship  liad  com* 
plained  fanhe/,  that  Mr.  Hastings  did  nothing 
4>ut  seek  occasions  and  pretences  of  a  quarrel ; 
and  suppose  that  within  a  quarter  of  a  year  of 
my  loid  Murley*s  death,  Mr.  Hastiu|;sbad  been 
found  in  an  aU  house,  with  my  lord  Morley,  and 
had  there   drawn   iiis  sword   upon  vay  lord  t 
and  then  my  lord  had  complnioed  to  his  bro- 
ther, that  he  did  believe  Mr.  Hastings  would  do 
him  some  mischief  some  time  or  other  :    Aad. 
suppose,  after  all  this,  that  my  lord  Morley  bad 
bten  stain  just  in  such  a  manner,  as  Mr.  lias- 
tingH  hath  been,  would  your  lordship,  would 
the  kmgdom  have  thought  this  a  sufficient  ao 
count  for  noble  blood,  if  Mr.  Hastiogs  liad  ooly 
been  found  guilty  of  nanslaogbter,  and  escaped 
by  his  clergy,  and   a   burning  in   the  hand } 
My  lords,  the  quality  of  an  offendef  may  strva 
to  inliance  the  crime ;  but  since  the  workl 
stood,  it  never  was  counted  any  abatement. 
The  &ame  duty  to  the  king,  the  same  ebedience 
to  his  laws,    the   same   reverence    to  human 
nature,  the  same  care  to  .avoid  the  effusion  uf 
Christian  blo4)d,  is  expected  firom  a  lord,  which 
is  required  from  the  meanest   commoner  of 
England.    It   is    the  case  of  all  the  people  of 
England,  who  are  highly  concerned  io  the  piie- 
seut  example ;  if  they   put  their  trust  in  the 
law,  as  the  great  avenger  of  blood  in  the  world, 
and  once  find  themselves  deceived,  who  knosi 
the  consequence  that  may  foUow  ;  What  fea^ 
in  private  families?  What  massacres  it  may 
produce  at  last  ?  And  therefore,  no  doubt,  but 
all  the  kingdom    will  observe,  and  mark  the 
issue  of  this  day  ;  and  will  he  curious  to  know, 
what  will  become  of  a  lord,  in  witose  eyes  tbe 
blood  of  a  gentleman  hath  been  so  viie  and  in- 
considerable; if  it  were  posstl>le,   I  say,  if  it 
were  puKsibl^,  thai  so  great    a    tr^mnai  as  lliis 
bhouid  either  nktatake  the  fact,  or  misuiidecstaed 
the  law,  what  judicature    is  there  left  on  ibis 
side  of  Heaven  for  mankind   to  rely  on  ?    I 
pretend  not  to  aggravate  the   matter :  this  is 
the  place  where  no  detestation  of  tbe  crime,  as 
passion  of  the  prosecuttir,  and  no  compassion  of 
your  lordships  toivards  a  peer  of  the  realm,  is 
to  have  any  ingredient   in   the  verdict.    Asd 
therefore,    having  observed  to  your  lordships, 
that  there  is  mahce  implyed  by  the  law,  and  ia 
a  manner  confessed  by   the  party,  besides  the 
direct  and  formal  malice  wbicn  hath  been  prov- 
ed ;  I  shall    now  submit   all  to  the  judgment 
which  the   law   hath    wisely    placed   in  your 
lordsliips  most  noble  breasts  ;  with  this  only 
consideration,  it  is    the  voice  of  blood  that 
crietb,  1  kno%«  your*  Itirdships  will  give  it  sock 
an  audience  as  it  ought  to  have;  such  aa 
audience  as  may  quiet    it,  and   keep  it   from 
crying  any  more  ;  such    en    andience  as  may 
cleanse  tbe  land  from  blood,  and  be  a  means  to 
cooUttue  to  yonr  lordships  that  due  vcttcmiio^ 
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a^itig  them  aU  severaRy,  they  all  gate  the 
same  answer,  except  two,  the  Lurd  Whari6n, 
and  Lord  Ashley,  who  answered,  Guilty  of 
Murder.  ^ 

Thf  Lords  having  delivered  their  verdict, 
the  Lieutenant  of  the'  Tower  was  commanded 
to  bring  in  his  pnsoner.  The  Lord  Steward 
told  him,  his  Peers  had  found  htm  Guilty  of 
Manslaughter,  and  asked  him,  what  be  could 
say  for  himself?  He  answered,  he  desirei^  the 
beneiit  of  the  clergy,  and  the  benefit  of  the 
statute.  Lord  Steward  said,  he  must  have  the 
benefit  of  the  clergy:  and. (hat  he  conceived 
the  statute -was  clear  in  his  behalf;  and  asking 
the  opinion  of  the  Judges,  they  all  bowed  in 
token  of  consent.* 

Tlie  Lord-Steward  making  a  short  speech  of 
admonishment  to  the  prisoner,  told  him  he  was 
discharged,  paying  his  fees ;  and  then  dis- 
missed the  Court,  and  broke  his  staiF. 


all  men    have  t«  your  Ifirdships  moirt 
righteous  and  imjMirtial  proceedings. 

After  him  Seqe^t  Maynard  spoke. 

Loi^  9>oward  ilesired  the  Lords  to  witfidraw 

the  Court  of  Wards,  and  consider  <if  their 

;  but  he  did  not  ^am  up  the  evidence. 

LieoleiMmt  of  the  Tewer  bid  to  withdraw  his 

firiMBer. 

TlM  liorda  an^  tlie  prisoner  bein^  with- 
drawn ;  Serjeant  Lee  brought  wine  and  biscuits 
to  tkno    Lord-Sc8w«rd,   and    then    roand   the 


The  Lords  stayed  about  three^  hours,  and 
mm  returned  into  the  court,  and*  took  their 
filaoes.  Sir  Thomas  Fenshaw  first  called  them 
accofdifig  to  their  precedence ;  and  all  being 
fvesent,  he  then  called  them  again,  beginning 
with  the  lowest,  who  answering  to  bis  name, 

Tlie  Lovd-Steward  asked  him,  saying,  My 
Lord  Freshevile,  is  niy  Lord  Morley  Guilty  or 
KetGuiky  f  Who  laying  his  hand  on  his  breast, 
answered.  Not  Guilty  of  Murder,  but  Guilty 
of  Manslaughfer,    And  in  the  si^me  manner 


•  See  the  Case  of  Lord  Pembroke,  a.  d. 
1678,  of  Lord  Warwick,  a.  n.  1699 ;  and  of 
the  Doftchete  of  Kingston,  a.  d.  1776,  infra. 


fl23.  Proceedings*  on  an  Impeachment  of  John,  Lord  Viscount 
MoRDAUNT,    of    High   Crimes     and     Misdemeanors :      18 

CUA&LES  IX.   A.  D.    1666. 
December  18, 1666. 
Sir  Thomas  Gowei*  reported  to  the  House  of 


*  This  Case  is  briefl>  stated  in  p.  xcv.  of 
Mr.  Harcrave's  elaborate  and  learned  Preface 
to  Lord  Hale's  Treatise  '*  Of  the  Jurisdiction 
of  the  Lords  House  of  Parliament/^ 

The  account  which  Lord  Clarendon  gives  of 
Mordaant's  activity  in  bringing  about  the  Re- 
storation is  to  be  foaod  in  the  last  book  of 
*The  History  of  the  Hehellion,^&c.'*  The 
noble Hiiitorian  IHwewise  mentions  in. the  **  Con- 
tiimatioa  of  bis  Life,^  Mordaunt^s  activity  in 
support  of  the.  Royal  Cause,  after  he  had  un- 
dergone a  severe  trial  before  the  High  Court  of 
Justice,  where,  by  his  own  singular  address  and 
bebavioor,  and  his  friends  having  wrought  by 
noney  upon  some  of  the  witnesses  to  absent 
themselves,  he  was  by  one  single  voice  ac- 
eaitced,  and  after  a  long  detention  in  prison,  by 
ue  indignatian  of  Cromwell,  who  well  knew 
In  guilt,  and  against  the  rules  and  forms  of 
their  own  justice,  he  was  discharged  after  most 
of  his  associates  were  publicly  and  barbarously 
pot  to  several  kinds  of  death.  See  Mr.  Mor- 
daunt*s  Trial,  ante,  vol.  5,  p.  907,  and  Note. 

In  the  "  Continuation,"  &c.  Lord  Claren- 
(km,  wfiile  describing  the  selfish  jealous  and 
btr^oinp  courses  of  the  Royal  Party  after  the 
Hestoration,  thusmentions  the  treatment  which 
ICaidaiiiit  received  firooi  diat  foolish  and  pro- 
ftgateeetof  men: 

^<  Mr.  Mofdaant,  whom  the  king  had  created 
t  viscount  before  ha  feforn  into  England,  and 
had  been    most  emineot   itk  the  other  con* 

VOL.  YU 


Commons  from  tlie  committee  of  Grievances, 
the  State  of  the  Case  to  them  referred,  upon  the 

—    —--■'•     —     -     --      ■---      -  -  -^  — -   -  ■  -■  ■    ^  ^  ^ 

trivances,  in  a  (ime  when  a  general  eonster- 
nation    had   seized  upon  the  spirits  of  those 
who  wislied  best  to  his  raajesfy ;  for  when  he 
resumed  his  former  resolutions,  so  soon   after 
his  head  was  raised  from  the  block,  and  wlten 
the  blood  of  his  confederates  watered  so  many 
streets  in  the  city  and  the  suburbs,   the  most 
trusted  by  the  king  bad  totally  withdrawn  their 
correspondence,  and    desired  that  for   smne 
time  no  account  or  information  might  be  ex- 
pected from  them  ;^  and  therefore  it  most  not 
be  denied,  that  his  vivacity,  courage  and  in- 
dustry, revived  the  hearts  which  were  so  near 
broken,   before  Cromwell's  death,  and  after- 
wards prevailed  with  many  to  have  more  active 
spirits,  than  they  bad  beibre  appeared  to  have : 
this  gentleman,  I  say,   most  unjustly  undei^ 
went  the  heaviest  weight  of  all  their  censures 
and  reproaches.     He  was  the   butt  at  which 
all  their  arrows  of  envy,  malice  and  jealousy, 
were  aimed  and  shot ;  he  was  tbe  object  and 
subject  of  all  their  scurrilous  jests,  and  de> 
praving  discourses  and  relations;    and   they 
who  agreed  in  nothing  else,  were  at  unity  and 
of  one  mind,  in  telling  ridiculous  stories  to  the 
king  himself  of  his  vanity  and  behaviour^  and  * 
laying  those  aspersions  upon  him,  as  were  most 
like  to  lessen  the  king's  opinion  of  him,  and  to 
persuade  htm  that  the  ^recompences  he  hati' 
already  received,  were  abundantly  more  than 
the  services  he.  had  performed  :  which  kind  of 
insinuations  from  several  persons^  wbo  seemetT 
3£ 
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ther  with  t|w  Votes  and  Opioion  of  this  Com- 
mittee/' ^  i 

Resolved^  **  that  the  House  doth  sgree  with 
the  Committee,  That  Mr.  Tajlear's  first  imph- 
sonment,ifi  March  1600,  was  iUesal,  aod  ar- 
bitrary. S.  That  the  House  doth  agree  with 
the  Committee,  That  the  second  dispossessioa 
of  Mr.  Tavleur,  out  of  certain  rooms  in  the 
timber-yard  belonging  to  the  castle  of  Windsor, 
b^  order  of  the  lord  Moidannc,  was  iUenl.  ^. 
That  the  second  eommitment  of  Mr.  Tayleor 
by  my  lord  Mordaant,  was  illegal..  4.  Thataa 
JmpeBchment  be  drawn  op  against  the  lord 
Mordauut,  upon  the  Votes  of  the  Uouse.^ 

Ordered,' That  it  be  referred  to  Sir  Thomas 
Gower,  Mr.  Solicitor-General,  Sir  Job  Charl- 
ton, Mr.  Trevor,  Mr.  Serjeant  Maynard,  Mr. 
£dw.  Sejrniour,  Mr.  Crouch,  Colnoel  Strang- 
wayes.  Sir  Rob.  Holt,  Mr.  Prynn,  Mr.  Whor- 
wood,  Mr.  Garraway,  Sir  Robert  Atkins,  Sir 
Tbo.  Littleton,  Sir  Thomas  Meres,  •  or  any 
three  of  tliem,  to  draw  up  the  said  Impeadi- 
ment. 

December  19.  p.  m. 

Mr.  Prynn,  reports  from  the  Committee  ap- 
pointed to  draw  up  an  Impeachment  against 
the  lord  Mordaunt,  That  they  find  the  House 
had  not  given  any  opinion  in  the  first  part  of 
the  Report  made  yesterday,  from  the  Com- 
mittee of  Grievances,  concerning  the  lord  Mor^ 
daunt ;  being  as  fulioweth  ;  viz.  <^  That  the 
Committee  find  it  proved,  That,  apon  an  order 
from  his  majesty,  to  the  lord  Mordaunt,  ts 
clear  lodgings  belonging  to  the  chancellor  of 
the  garter  in  the  castle  of  Windsor,  Mr.  Tay- 
leur  was  turned  out  of  certain  lodgings  in  that 
castle,  in  March  1660,  by  soldiers  of  that  gar- 
rison." * 

Resolved,  '<  That  the  House  do  agree  witli 
the  Committee,  That  they  find  it  proved,  that,. 
upon  an  order  from  his  majesty  to  the  lord 
Mordaunt,  to  clear  lodgings  belonging  to  the 
chancellor  df  the  garter  in  the  castle  of  Windsor 
Mr.  Tayleur  was  turned  out  of  certain  lodgings 
in  that  castle,  in  March  1660,  by  soldiers  of 
that  garrison.** 

December  S2. 

The  ingrossed  Articles  of  Impeachment 
against  the  lord  viscount  Mordaunt  wtra>read. 
And  some,  Amendments,  upon  the  question, 
agreed  and  made  thereto,  at  the  table;  Tb^ 
question  being  put.  That  the  Articles  of  Im- 
peachment against  the  lord  viscount  Mordaaot 
be  agreed  to ;  It  was  resolved  m  tba  Affirma- 
tive. 

Ordered,  That  Mr.  Prrnn,  Mr.  Swinfin,  Sir 
Robert  Atkins,  do  withdraw,  and  search  the 
Records;  and  see,  what  method  hath  heca 
formerly  used  in  Impeachments  from  this 
House.* 

December  t9. 
Ordered,  1.  That  Sir  Thomas  OowerdoflUiu* 
a  Conference  with  the  Lords,  conoemiog  as 

*The  Report  from  thk  CoBBittco  does  i»t 
appear  in  the  Jouraalt. 


Petition  of  Mr.  Wm.  Tayleur,  complaining 
of  the  lord  Mordaunt,*  and  others ;  together 
with  ihe  Matter  of  Fact;  and  Evidence  on  both 
sides;  and  the  Votes  and  Resolves  of  the  Com- 
mittee thereupon  :  Which  Report  and  Votes 
he  delivered  lu  at  the  clerk's  table.  And  the 
Votes  and  Resolves  of  the  committee  were 
twice  read  ;  and  were  as  foUoweth ;  viz. 

Resolved,  ««  That  this  committee  doth  find 
it  proved,  That  upon  an  order  from  his  majesty 
to  the  lorfl  Mordaunt,  to  clear  lodgings  belonging 
to  the  chancellor  of  the  garter  in  the  castle  of 
Windsor,  Mr.  Tayleur  vras  turned  out  of  certain 
lodgings  in  that' castle,  in  March  1660,  by  soi- 
dieis  of  that  garrison.-  2,  That  this  Committee 
do  find,  That  Mr,  Tayleur's  first  imprisonment 
in  March  1660,  was  illegal  and  arbitrary.  3. 
That  I  he  second  dispossession  of  Mr.  Tayleur 
out  of  certain  rooms  in  the  timber-yard  belong- 
ing to  the  castle  of  Windsor,  by  order  of  the 
lord  Mordaunt,  was  illegal.  4.  That  the  se- 
cond commitment  of  Mr.  Tayleur,  by  my  lord 
Mordaunt,  was  illegal.  5.  That  the  whole 
matter  of  fact  be  reported  to  the  House  toge- 
*-     ■  — ^—^——^— ——_______«____ 

not  to  do  it  by  concert,  together  with  some  pre- 
judice the  noble  person  did  himself  by  some 
unseasonable  importanities,  as  if  he  thought 
he  had  deserved  very  much,  did  for  some  time 
draw  a  more  ungracious  countenance  from  the 
king  towards  him,  than  his  own  nature  dis- 
poned him  to,  or  than  the  other's  singular  and 
useful  activit}^,  though  liable  to  some  levity  or 
vanity,  did  deserve ;  and  which  the  same  per- 
sonsi  who  procured  it,  made  use  of  against 
those  who  were  in  most  trust  about  the  king, 
as  arguments  of  the  little  esteem  they  had  of 
those  who  had  done  the  king  most  service, 
when  a  man  of  so  eminent  merit,  as  Mr.  Mor- 
daunt, was  so  totally  neglected  ;  and  did  all 
they  could  to  infuse  the  same  apprehensions 
iuto  him.  When  the  truth  is,  most  men  were 
affected,  and  more  grieved  and  discontented, 
for  any  honour  and  preferment  which  they  saw 
conferred  upon  another  man,  than  for  being 
disappointed  in  their  own  particular  expecta- 
tions ;  and  looked  upon  every  obligation  be- 
stowed upon  another  man,  now  meritorious 
soever,  as  upon  a  reproach  to  them,  and  an 
upbraiding  of  their  want  of  merit." 

*  **  This  John  lord  Mordaunt  was  a  younger 
son  of  an  carl  of  Peterborough,  and  had  been 
very  active,  as  appears  from  lord  Clarendon's 
accqunt  of  him,  in  bringing  aboiit  the  restora- 
tion; for  which  services  he  was  created  by 
Charles  the  2d,  Viscount  Avalon,  Baron  Mor- 
daunt; but  in  all  the  proceedings  against  him, 
and  in  the  Lords'  Journal,  whenever  his  nsme 
is  mentioned,  it  is  by  the  title  of  Viscount 
Mordaunt.  (Avalon  was  an  ancient  name  for 
Glastonbury,  so  called  from  the  quantity  of 
Aveilana,  or  Filbert-nuts,  which  grew  in  that 
district.)  He  was  father  to  Charles  Earl  of 
Peterborough  and  Monmouth,  who  made  so 
considerahU  a  figure,  both  in  civil  and  mili- 
tary affiurs,  in  the  reigns  of  King  William  and 
<ittean  Annt*''    wkiliSadly  110. 
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Impeachment  of  high  crimes  and  misdemean- 
ors, which  they  have  prepared  a^ost  the  lord 
▼iscount  Mordaant,  a  member  of  the  House  of 
Peers.  9.  That  Sir  Thorn.  Gower,  Sir  Robert 
Atkins,  Mr.  Seijeimt  Maynard,  Mr.  Prynn, 
Mr.  Seymour,  Colonel  Strangwayes,  Sir  Robert 
Howard,  Mr.  Hobby,  Mr.  Swinfen,  Sir  Thorn. 
Littleton,  Sir  Thorn.  Lee,  Mr.  Garraway,  Sir 
Wm.  Lowther,  be  appointed  to  manage  the 
cottfereoce. 

• 

January  3,  1667. 

This  day,  the  earl  of  Anglesey  reported  to 
the  Honse  of  Lords  the  matter  of  the  Confe- 
fence  with  the  Commons  on  the  S9th  of  De* 
cember  last,  concerning  the  Impeachment  of 
John  viscount  Mordaunt:  "  That  Mr.  Seymour 
said,  he  would  not  trouble  their  lordships  with 
a  large  induction,  or  preface  ;  but  deliver  the 
Articles  against  John  viscount  Mordaunt,  Con- 
stable of  the  Castle  of  Windsor ;  which  Arti- 
dct  would  speak  for  themselves.''— Then  the 
particttlar  Articles  of  Impeachment  being  read 
by  Mr.  Seymour,  he  said,  The  crimes  are  so 
fully  expressed,  that  he  had  little  to  add ;  he 
expressed,  that  here  is  an  illegal  dispossession 
and  arbitrary  imprisonment  (S*  William  Tay- 
leur,  esq.  by  the  lord  accused,  because  Mr. 
Tayletir^s  daughter  would  not  prostitute  herself 
to  his  lust.  He  said,  That  all  the  Commons  of 
England  are  wounded  through  the  said  Mr. 
Tayteur :  for  what  the  lord  viscount  Mordaunt 
hath  done  arbitrarily  against  one,  be  may  by 
his  power  do  against  as  many  others  as  .he 
please;  and  then  concluded^  that  the  Commons 
would  be  really  to  make  good  the  charge,  and 
attend  the  prosecution  in  such  ways  and  time 
as  iheir  lordships  shall  according  to  the  course 
of  jBftrliameBt  appoint. 

Then  the  Lords  commanded  the  said  Im- 
peachment to  be  read,  as  foUowetfa: 

ARTICLES  OF  IMPEACHMENT,  by  the 
Commons  assembled,  in  the  name  of  them- 
•elves  and  of  all  the  Commons  of  England, 
against  JOHN  Lord  ~  Viscount  MOR- 
DAUNT, Constable  of  the  Castle  of  Wind- 
eoj*,  for  several  High  Crimes  luid  Misder 
meanors  committed  by  him. 

"  I.  That  the  said  lord  viscount  Mordaunt, 
being  a  peer  of  this  realm,  and  constable  of  the 
Castle  of  Windsor  and  commander  of  the  gar- 
rison soldiers  there;  understanding  that  one 
William  Ta^leur,esq.  (who  had  faithfully  served 
his  late  majesty  king  Charles  ],  in  his  wars, 
and  fa^ng  a  great  sumfer  for  his  loyalty  to  him 
daring  the  time  of  the  usurpation,  and  by  his 
mi^ty  kius  Charles  9,  sick:e  his  most  happy 
Restoration  by  letters  patents  under  his  great 
seal  of  England,  promoted  to  several  offices  of 
trust  within  the  said  Castle  and' Honour  of 
Windsor,  and  in  actual  poesession  of  certnin 
lodgings  with  the  said  Castle,  claimed  by  him 
as  appertaining  to  his  said  offices  or  one  of 
them),  did  intend  to  stand  for  the  election  of 
one  of  the  borgesses  of  the  borough  of  Wind- 
eoi^  to  stnre  in  this  present  parUament  (for 


which  writs  of  summons  were  issued) ;  in  the 
month  of  March,  1660  (some  weeks  before  the 
timeof  the  election),  lodisparMge  and  prevent 
the  free  election  of  the  said  William  1  ayleur, 
and  strike  a  terror  into  those  of  the  said  bo- 
rough which  should  give  their  voices  for  him, 
and  deprive  ttiem  of  the  freedom  of  their  voices 
at  the  election,  by  colour  of  a  warrant  from  his 
majesty,  on  or  about  the  17 th  of  the  said  month 
of  March,  did,  by  soldiers,  forcibly  eject  tho 
said  William  Tayleur,  together  yvtth  his  wife 
(then  greftt  with  child),  family,  and  goods,  r>u€ 
of  the  said  lodgings  and  Castle,  the  rude  car- 
riage of  which  soldiers  then  frightened  a  ymnif^ 
child  of  (he  said  Mr.  Tayleur  out  of  its  wits, 
whereof  it  soon  after  died ;  and  moreover,  on 
the  SSrd  of  the  same  month,  the  said  lurd  Mor- 
daunt did  command  and'cause  the  said  William 
Tayleur  to  be  forcibly,  illegally,  and  arbitnuily 
seised  upon,  by  soldiers,  in  the  prison  of^  the 
said  borough,  out  of  the  precincts  of  the  said 
Castle,  vthich  soldiers  broke  open  the  said  pri- 
son doors  where  the  said  William  Tayleur  was 
then  prisoner  under  an  arrest  for  debt,  and  car^ 
ried  him  out  of  the  said  prison  into  the  said 
Castle,  without  any  warrant  but  their  swords^ 
or  any  lawful  cause,  and  there  detained  him 
prisoner,  h^  the  said  lord  Mordaunt's  command, 
from  two  in  the  afternoon,  till  near  one  the 
next  morning,  in  a  cold  l^w  room,  some  6te|)e 
under  ground,  refusing  to  accept  of  2^000/.  bail, 
tlien  pi'ofTered  for  his  enlargement. 

II.  That  the  said  lord  Mordaunt  at  tiie  time 
of  Mr.  Tayleur's  imprfsonment,  when  £,000/. 
bail  was  proffered  for  his  release,  beiui;  told 
that  the  said  Mr.  Tayleur  was  the  king's  ser- 
vant, and  had  the  king's  Great  Seal  for  hia 
place  as  well  as  he  the  said  lord  Mordaunt  had 
for  his,  in  high  contempt  of  bis  maje&ty*s  royal 
authority  and  Great  Seal,  replied,  *<  He  would 
dispose  of  the  said  Mr.  Tayleur's  places,  and 
break  the  Great  Seal,  and  j unify  it  when  he  had 
done." 

III.  That  the  said  lord  Mordaunt  in  March 
1^4,  by  letten  and  otherwise,  made  sundry 
uncivil  acf dresses  to  the  daughter  of  the  said 
William  Tayleur  :  which  slie  rejecting,  and 
threatening  to  make  the  said  viscount's  lady 
acquainted  with  them,  the  said  viscount  swore, 
by  a  most  dreadful  oath  and  imprecation,  he 
would  persecute  her  and  her  family  to  all  eter- 
nity. 

IV.  That  on  the  23rd  of  November,  166^ 
by  order  of  the  said  viscount  Mordaunt,  tHe 
said  William  Tayleur  was  forcibly  and  illegally 
dispossessed,  by  soldiers,  of  certain  rooms  in 
the  Tirobex^yard  belongiifg  to  (he  said  Castle, 
without  the  walls  thereof,  claimed  by  the  said 
William  Tayleur  as  beloni;ing  to  his  offices  of 
paymaster  and  surveyor  of  tlie  said  Castle. 

V.  That  a  warrant,  obtained  from  his  csa- 
jesty  by  untrue  suggestions  and  misinforma- 
tions, dated  November  30, 1665,  but  not  pro* 
doced  till  sonte  months  after,  upon  a  Pluries 
Habeas  Cofpus,  for  ihc  restraining  •of  tjie  said 


rwj 


STATE  TRIALS^  ISCiumbsD.  imG.-^Proecedings  againtt 


im 


WHliam  Tayleur  from  going  oat  of  the  said 
Castle,  was  directed  to  the  said  lord  Mordaunt, 
VfhOf  by  virtue  of  his  own  ivarrant,  not  men- 
tioiihig  the  said  warrant  of  bis  m^jesty^  about 
Ute  9ti)  uf  December  following,  caused  the  said 
Mr.  Tayleur  1.0  be  again  forciby  and  illegally 
apprehended  and  taken  into  custody,  ia  the 
said  borough  of  Windsor,  without  the  precincts 
of  the  said  Cn&de,  by  one  Uichard  Voyle,  then 
marshal  of  the  said  Castle,  assisted  with  a  file 
of  mubketeers,  who,  by  command  from  the  said 
lord  Mordaunt,  curri^  bim  prisoner  into  the 
isid  Castle,  and  tiiere  continued  aiid  illegally 
detained  him  prisoner,  during  the  space  of  30 
weeks,  and  5  thereof 'a  close  pri>ouer,  not  ad- 
mitting him  to  gp  to  church  though  he  desired 
it;  and,  locking;  him  up  every  night,  refused  to 
take  bail  for  him,. when  offered,  soon  after  bis 
imprisonment,  whereas  his  majesty's  warrant 
was  only  to  restrain  bim  within  the  Cattle  ;  at 
nvhicii  time  Henry  Marten,  a  traitor,  one  of  the 
late  regicides,  then,  a  prisoner  there,  iiad  liberty 
to  go  abroad  out  of  the  said  Castle  without  a 
keeper. 

VI.  That  the  said  lord  Mordaunt  during  the 
said  William  Tayleur's  impn'sontnent,  illegally 
refused  to  return  and  obey  an  Habeas  Corpus 
brought  by  the  said  Mr.  Tayleur  for  his  enlarge- 
ment; and  being  afterwards  served  with  an 
Habeas  Corpus  by  Siraondson,  strvant  to  the 
said  Mr.  Tayleur,  for  his  enlargement,  the  said 
lord  Mordauut,  in  hiijh  contempt  of  his  majes- 
ty's authority  and  laws  of  this  realm,  gave  the 
said  servant  reproachful  language,  calling  him 

*  rogue*  for  delivering  the  said  writ;  and  say- 
ing, *  that  was  all  the  answer  he  would  give  to 
it,'  directly  refusing  to  obey  the  same  :  and 
conttniied  the  said  Mr.  Tayleur  divers  weeks 
after  a  prisoner  till  set  at  liberty  upon  a  Pluries 
Habeas  Corpus,  by  his  majesty's  .'Coui^  of 
KingVBeucb. 

VII.  That  the  said  Mr.  Tavleor,  soon  after 
Iiis  enlargement,  hearing  and  fearing  that  he 
should  be  again  ille^uiJy  imprisoned  by  the 
said  lord  Murdaunt,  did  hereupon  make  appli- 
cation tu  1)4S  lordship  by  his  friends,  for  a  re- 
conciliation ;  who  answered  them,  *  be  would 

*  never  be  reconciled  to  him  ;'  and  threatened 
to  imprison  bim  again ;  and  then,  if  he  brought 
another  Habeas  Corpus,  he  would  imprison 
bim  again  and  again,  and  keep  him  prisoner  as 
long  us  he  lived,  and  likev^ise  turn  him  out  of 
all  bis  cmploymeiits  and  otBce<t,  and  dispose  of 
4hein  to  others  as  he  pleased ;  by  reason  of 
which  thrcafs  aiul  menaces,  the  said  Mr.  Tay- 
leur was  eiforced  to  dt&ert  his  wife,  fahiily, 
and  eni|iloyiaeiits.  at  the  said  borOlJg^  o'' Wind- 
sor, and  to.  obscure  him^el'' elsewhere,  till  this 
present  session  of  parliament,  to  prevent  future 
illegal  unprisoumeuts  by  the  said  viscount. — 
All  and  every  of  vvhich  proceedings  are  con- 
trary to  the  Great  Charter,  and  other  lawn  and 
alatutes  of  this  realm,  and  the  rights  and  liber- 
tie»  of  all  the  Oimmons  and  Freemen  of  £ng- 

/Imid  t  and  of  dangerous  consequence  Mid  ex- 
ample  if  unredressMl.    And  the  said  CofnluiHis 


by  protestation,  saving  to  themselves  the  \i* 
berty  of  exhibiting  at  any  tioae  hereafter  any 
other  Accusation  or  Impeachment  against  ilie 
said  viscount,  and  also  of  replying  to  the  An* 
swer  to  the  said  Articles,  or  auy  of  tbem,  or  of 
ofTcriiig  proof  of  the  premises,  or  any  other  Imr 
peadanent  or  Accusations  that  shall  be  ez« 
inbited  by  them,  as  the  case  shall  (according  to 
the  course  of  parliaments)  require,  do  pray. 
That  the  said  visc<junt  Mordaunt  may  be  called 
to  answer  the  said  several  Crimes  and  Misde- 
meanors, and  receive  such  condign  punishment 
as  the  same  shall  ileserve  ;  and  that  such  fur- 
ther proceedings  may  be  upon  evierj  of  then, 
had  and  ased  against  him  as  is  agreeaMc  ttriaar 
audjttstice/' 

January  17. 

.  The  lord  Mordaunt  gave  the  house  bumble 
thanks,  for  giving  him  so  long  time  to  advise 
for  tlie  putting  in  his  Answer  to  the  Impeacl^ 
tnent  of  the  House  of  Comntons  agninit  bim; 
and,  in  obedience  to  their  lordships  eommaod, 
now  presented  his  Answer  in  writin^^,  with  a 
desire  that  the  same  may  be  coaununicated  te 
the  House  of  Comno^s.  Then  tbe  said  A»> 
swer  was  read  as  foiloireth  : 

The  Humble  ANSWER  of  JOHN  lord  vis- 
count MORDAUNT,  Constable  of  his 
majesty *s  Castle  aiMi  Honour  of  Windsor, 
to  certain  ARTICLES  of  IMPEACH- 
MENT,  exhibited  against  him  by  the 
Commons  assembled  in  Parliament  for 
several  High  Crimes  and  Misdemeanors 
supposed  to  be  committed  by  him. 

"  The  lord  visooast  Mordaunt,  not  beieg 
conscious  to  himsell'  of  any  maiice  «ir  parpese 
of  (evil  to  any  man  alive,  nur  having  had  otiier 
displeasure  against  Willians  Tayleur,  in  the 
said  Articles  named,  Uian  what  -aroee  from  ius 
insolent  and  provoking  deportment  towards  his 
majesty  in  disfibeyini;  his  warrants  and  kis 
lordship  in  the  execution  of  -hit  office  (under 
whose  imineili lite  jvovernmeut  he  is  bf^  of- 
fices he  hotds  in  Windsor  Castle),  and  from 
the  variety  of  complaints  which  have  been 
reiterated  to  his  lordbhip  by  tbe  country  against 
him  for  his  oppression  in  thoee  offioes,  an^from 
tbe  manifest  abuses  by  him  committedy  io 
nvis-spending  the  reveuMe  of  tbe  said  Castle,aDd 
defraading  the  artificerfb  es  also  clandestiocly 
and  fraudulently  e^Kieavotu-ing  to  pass  accounts 
without  controul,  which  matters  are  now  de- 
pending in  the  courts  below  at  Wesuninster- 
hall,  accounts  it  a  siaiiQlar  unbapniuessy  that 
so  worthy  a  body  as  the  honourable  House  of 
Commons,  fur  whuni  his  lordsliip  hath  ever  had 
so  great  respect,  should  think  themselves  con- 
cerned in  that  one  man's  person  to  accuse  him, 
in  their  nainef,  and  in  the  names  of  all  tbe 
Commons  of  England  ;  and  he  did  well  hope 
,  that  it  being  ofiered  to  that  honourable  bouse 
i  on  his  behalf,  that  he  would  (with  leave  from 
your  lonhhips)  be  ready  to  answer  Mr.  Tayleur 
in  any  action  at  law,  and  wave  his  pririltg^ 
they  vMM^d  h«ve  spared  tbemeek^t  a«^^  3^^ 
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kio^'ft  coromands  QOt  being  otherwise  to  be  ex-  - 
ecuted  there,  do  sheriff  or  other  civil  oificer 
beiog  permitted  to  come  into  the  king's  house 
and  gurisoB,  bj  order  of  the  |>Uce :  and  these 
were  the  only  causes  of  this  disposseasiony  and 
not  any  concermnent  in  his  election  to  parlia- 
ment, which  is  mest  evident,  in  that  he  did 
stand  for  burcess,  wherein  the  election  was 
free,  and  waa  ^ected  bj  the  commonalty  of  tbe 
toivn ;  but  his  election  afterwards  was  avoided 
by  the  House  of  Commons.  As  to  the  seizing 
Mr.  Tayleur  bjL  soldiers  out  of  tlie  precincts  of 
the  Castle,  and  carrying  him  into  ^he  ('astle, 
without  warrant  or  any  lawful  cause,  his  lord* 
ship.saith.  That  the  time  of  his  securing  was  3 
weeks  before  his  election ;  and  that  the  place 
where  Mr.  Tayleur  wa»appreheruled,  was  with- 
in the  jurisdiction  cff  the  Castie  (as  he  taketh 
it),  for  that  the  courts  were  there  held  by  the 
said  WiUiam  Tayleur  as  clerk  to  the  constabk 
of  the  castle,  who,  being  a  counsellor  at  law, 
wonld  not  have  kept  courts  there  as  his  lord- 
ship's deputy,  if  the  same  had  been  out  of  the 
jurisdiction  of  the  said  castle.  And  his  lord- 
ship saith.  That  he  being  informed  and  assured 
that  the  said  Mr.  Tayieur  was  not  a  prisoner 
for  debt;  and  the  said  Mr.  Tayleur  having  in^ 
solently  disobeyed  his  majesty's  commaudf 
concerning  his  own  house,  and  spoken  several 
scandalous  and  opprobrious  words  against  his 
lordship,  and  fai^  family,  his  lordship  did  com* 
mand  an  officer  and  some  few  soldiers  to  carry 
him  to  the  guard,  where  he  was  detained  some 
few  hourft  and  after  set  at  liberty;  and  hb 
lordship  denies  that  any  bail  was  tendered  to 
him  for  his  enlargement :  and  his  lordship  b^- 
ing  constable  and  governor  of  the  said  castle 
(it  being  then  a  garrison  for  the  king),  and  be* 
lieving  that  it  might  be  a  great  encouragement 
to  oUiers  to  disobey  commands,  if  this  insolence 
were  not  taken  notice  of,  and  punished :  these 
were  the  true  causes  of  his  being  sent  for;  and 
liopes  it  will  not  be  imputed  to  him  as  dona 
arbitrarily,  or  in  contempt  of  the  I'lw,  to  which 
he  bath  always  shewn  ready  obedience,  and 
hath  asserted  its  authority  in  the  worst  of 
times,  with  tlie  hazard  of  his  life. 

<<  To  the  2nd  Article,  he  saith,  That,  as  Con- 
stable of  the  snid  Castle,  his  lordship  claims  to 
have  the  disposiiioti  of  several  of  tnose  offices 
in  possession  of  William  Taylear,  by  colour  of 
his  patent :  but  denies  any  contemptuoas  word* 
spoken  of  the  king's  Great  Seal,  or  oiberwiM 
tnan  to  the  effect  and  purprite  to  vacate  hii 
patent,  which  his  lordship  was  inforaied  by  his 
counsel  to  be  veid  in  law. 

<*  To  the  Srd  Article,  his  lordship  denies  any 
uncivil  addresses  to  William  Tayleur's  danghtet 
or  of  any  threats  of  ruin  to  her  family. 

"  To  the  4ih,  he  saith,  That  there  were  sevfrp 
ral  rooms  in  the  Timber  Yard  in  tbeposscssioa 
of  Uie  said  William  Tayleur,  all  which  (except 
each  as  he  claimed  to  belong  to  him  at  snrvejror 
of  the  said  Castle)  did  belong  to  several  artifi- 
cers, to  some  by  petenty  and  to  others  by  cobp 
sunt  usage  and  ei^jeymeot ;  aad  thet^  bjr  hit 


lordships  the  trouble  of  this  eiamination,  and 
him  the  misfortune  of  being  accused  by  them : 
therefore,  praying  your  lordships  that  no  infor- 
mality in  this  his  Answer,  nor  any  mistaken 
word  or  expression,  may  be  construed  to  his^ 
dtsadrantage,  and  saving  to  himself  all  privt- 
leges  and  rights  belonging  to  him  as  a  peer  of 
this  realm,  and  all  advantages  of  exceptions  to 
the  insufficiency  and  informality  of  the  said 
Impeachments^  humbly  answers : 

**To  the  1st  Article,  Which  concerns  the 
dispossession  of  William  Tayleur  of  certain 
rooms  in  W^indser  Castte,  the  said  lord  viscount 
Mordaunt  aiiswcretb.  That  he  was  very  igno- 
rant of  those  faithful  services  Mr.  Tayleur  had 
done  to  the  late  king  of  evcr^blessed  memory, 
or  nf  any  sufferings  upon  the  account  of  his 
lovnlty  to  him  ;  which  had  he  know  n,  they 
would  have  obliged  him  to  a  due  consideration 
of  him ;  and  doth  affirm  he  is  yet  as  great  a 
stranger  to  his  merits,  as  he  was  at  that  time 
to  his  person ;  and  heartily  wishes  his  obedi- 
ence and  integrity  to  his  majesty  that  now 
reigns  oonld  have  justified  that  character  of 
him ;  bat,  to  satisfy  your  lord&hips  how  ill  he 
deserved  from  his  majesty  and  the  lord  Mor- 
daunt  in  the  matters  of  this  article,  saith,  That 
in  the  year  1660,  when  bis  majesty  was  pleased, 
OQ  his  grace  and  favour,  to  confer  upon  him 
that  important  trnst  of  constable  and  governor 
of  the  Castle  of  Windsor,  he  found  Mr.  Tayleur 
in  po?tsession  of  that  house  which  belongs  to 
the  Chancellor  of  the  Garter ;  that,  the  first 
installation  being  presently  to  be  solemnized, 
his  maje^y  was  pleased  by  his  immediate  war- 
rant of  the  S4th  Feb.  1660,  to  command  that 
witljin  90  days  the  possession  of  that  house,  in 
habitable  condition,  should  be  delivered  to  the 
Chancelior  of  the  Garter ;  with  which  Warrant 
Mr.  Tayleur  being  acquainted,  and  having  pe- 
rused it,  positively  refosed  to  remove  upon  Uiat 
warrant;  but  he  was  advised  by  the  lord  Mor- 
daunt  to  consider  better  of  it  2  however,  he 
afterwards  returned  the  same  answer,  irith 
somewhat  more  stubbornness :  and  his  wife 
being  importuned  by  bis  lordship  to  persuade 
her  husband  to  yield  obedieiKse,  she  said,  she 
weuld  acquaint  her  husband  with  it :  nil  those 
fair  ways  being  essayed,  and  finding  no  obedi- 
ence, rather  than  suffer  his  asajesty's  commands 
to  hie  disputed  b^  his  servant,  and  cdntumacF- 
oosly  disobeyed  in  his  own  house,  his  lordship 
found  it  necessary,  in  observance  to  the  said 
warren  t,  to  command  a  serjeant  of  the  garrison, 
with  some  few  soldiers,  to  remove  his  goods 
and  family,  yet  with  ail  civility  imaginable; 
which  they  punctually  observed,  and  assisted 
thpm  in  carrying  out  their  goods.  As  to  the 
affrightment  of  the  child  out  of  its  in-its,  his 
iordship  cannot  think  the  sight  of  soldiere  in 
Windsor  Castle  should  have  such  efiiect,  the 
child  having  been  seen  playing  and  well  alter 
that  time  of  removal,  and,  as  his  iordship  is 
informed,  was  sick  of  the  woross,  and  this  af- 
frightment  never  spoken  of  till  this  becasion.-*- 
Th'e  dispoflsesqpeB  was  indeed  by  soldiers ;  the 
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inaje8tjr*8  order  under  his  majesty's  privy  signet 
of  ihe  28th  Febuary,  1664,  the  rooms  belonging , 
to  the  artificers  of  the  said  Castle  are  command- 
ed to  be  restored  to  them ;  and,  that  his  lord- 
ship mighc  besare  to  do  no  man  injury,  he  de- 
sired several  gentlemen  of  the  neighbourhood, 
who  had  been  well  acquainted  with  the  offices 
and  usage  of  the  said  Castie'(whereof  the  said 
William  Taylenr  was  one),  to  make  enquiry, 
and  certify  concerning  the  said  rooms  :  which 
all  of  them  (except  Mr.  Tayleur)  accordioaly 
returned,  *  That  the  rooms  possessed  by  uie 
said  William  Tayleur  belonged  to  divers  artifi- 
cers ;'  whereof  Mr.  Tayleur  having  notice  left 
«t  his  house,  his  wife  and  family  there  refused 
to  deliver  possession  according  to  his  majesty's 
commandsjbut  instead  thereof  returned  reviling 
language ;  and  at  this  time  when  he  was  re« 
moved  from  the  said  rooms,  the  said  William 
Tayleur  was  suspended  from  the  place  of  re- 
ceiver by  an  order  of  bis  majesty  and  council, 
and  Mr.  Dudley  Rouse  placed  in  the  said  office, 
the  said  rooms  claimed  to  belong  to  the  said 
office  were  delivered  to  the  said  person  that  was 
placed  in  the  said  office,  and  the  rest  to  the  ar- 
tificers to  whom  they  belonged ;  bat  the  rooms 
•s  surveyor  are  still  in  his  possession,  without 
•oy  disturbance. 

'<  To  the  5th  Article  he  saitb,  That  the  sug- 
gestions in  his  majesty's  Warrant  of  the  30th 
jSf ovembcryl665,  for  restraining  William  Tay- 
leur from  going  out  of  the  said  Castlay  are  true ; 
and  thath^  was  taken  by  the  manhal  and 
brought  into  the  Castle  without  any  soldiers, 
and  daring  his  restraint  there  he  was  not  a  close 

Crisoner  by  his  lordship*ii  directions,  as  by  bis 
rdship's  warrant  will  appear  ;  neither  did  he 
at  any  time  refuse  bail  for  him,  for  none  was 
tendered.  And  as  for  Henry  Marten's  liberty, 
bis  lordship  saith,  i|  was  not  ddne  with  his  pri- 
vity or  con&ent ;  but  saith,  he  hath  since  en- 
quired thereinto,  and  finds  the  fiict  co  be,  that 
the.Lord  Lovelace,  being  Lord  Lieutenant  of 
the  county,  coming  to  Windsor,  sent  to  the 
officer*  to  desire  leave  for  Henry  Marten  (his 
brother  in  law)  to  dine  with  him,  who  accord- 
ingly gave  him  leave  and  sent  the  marshal  with 
.   him,  who  brought  him  back  again. 

«<  To  the  6th,  be  saith,  That  the  first  Habeas 
Corpus  was  retomable  immediate  and  was  de- 
livered in  his  lordship's  absence,  be  being  then 
attending  his  majestv  at  Oxford,  and  did  not 
know  of  tbo  same  till  after  the  return  thereof. 
Tlie  3nd  Habeas  Corpos  was  not  delivered  to 
his  lordship  till  Saturday  afternoon  at  Windsor, 
and  th^  term  ended  on  Monday  following  f  so 
as,  by  reason  of  the  shortness  of  the  time,  he 
could  not  make  returji  thereof;  and  his  lordship 
doth  deny  that  he  called  the  person  that  deli- 
vered the  said  writ,  *  rogue  ;'  or  used  any  revil- 
ing or  reproachful  language  against  him  for  the 
delivery  of  the  said  writ ;  a^d  upon  the  Plunes 
Habeas  Corpus,  bis  lordship  made  a  return 
thereof  in  due  time,  and  the  court  of  King's 
bench  saw  cause  to  hold  him  bound. by  recog- 
iiisauce  to  appear  the  last  day  of  the  term, 
r  I 


to  answer  any  information  that  should  be  ex- 
hibited again»thiro  for  the  matters  in  the  War» 
rant. 

"  To  the  7th  hesaith/That  hekhowsnot  what 
Mr.  Tayleur  might  hear  concerning  his  future 
imprisonment,  nor  what  hb  guilt  might  make 
him  apprehend  ^  but  that  his  lordship  had  not 
the  least  thought  of  it  himself.  He  assured  a 
noble  peer  of  this  House,  vilio  writ  to  him  oo 
Mr.  Tayleur's  behalf,  that  he  would  not  impri- 
son him  ;  neither  «« as  he  afterwards  imprisoned 
by  his  lordship  or  did  any  warrant  or  command 
from  his  lordship  issue  to  that  purpose.  And  as 
to  the  all^ation,  that  he  hath  been  enforced  to 
leave  his  wife  and  family,  it  is  surely  a  great  mis- 
take, ior  he  oRentimes  since  kept  courts  pub- 
licly at  Windsor,  without  interruption,  or  cause 
gf  fear. — Having  thus  moH  plainly  expressed  co 
your  lordships  uie  truth  of  his  proceedings,  he 
humbly  submits  the  same  to  your  lordUiips^ 
judgment.'' 

The  said  Answer  was  communicated  fo  the 
Commons. 

On  the  21st  of  January,  the  Commons  desire 
<he  Lords  to  appoiut  a  day  for  proceeding  on 
the  Impeachment.  The  Lords  immediately 
appoint  Saturday,  the  26th  instant ;  and  at  the 
lord  Mordaunt's  request,  assign  him  counsel 
with  an  Order  for  Witnesses.  Ou/the  32nd  the 
Commons  appointed  serjeant  Mayoard,  sir 
Robert  Atkins,  Mr.  Prynn,  serjeant  Seis,  Mr. 
Coleman,  sir  Thomas  Cower,  sir  Uichard  Tem- 
nle,  Mr.  Seymour,  sir  Francis  Ooodrick, 
Mr.  Mountague,  Mr.  Synfen,  to  manage 
the  Evidence,  at  the  bearing,  upon  the  Articles 
of  Impeachment. 

January  36. 

This  day  being  appointed  to  hear  the  cause 
concerning  the  lord  viscount  Mordaunt,  divers 
members  of  tlie  House  of  Commons  were  pre- 
sent at  the  bar,  to  manage  the  Evidence  on  be- 
half of  the  House  of  Commons. 

The  lord  viscount  Mordaunt  sitting  on  the 
form  near  the  bar  uncovered,  sir  Robert  Atkins, 
one  of  tlie  managers,  desired  the  impeach* 
ment  of  the  House  of  Commons  against  the 
said  lord  viscount  Mordaunt  might  be  read  ; 
which  was  accordioglv  done. 

After  which,  sir  Hobert  Atkins  said,  ^  He 
did  observe,  that  the  lord  viscount  Mordaunt 
(the  person  impeached)  did  sit  in  this  bouse  as  a 
judge,'  which  be  escepted  against,  and  did  also 
except  against  the  lord  viscount  Mordaunt's 
having  counsel  at  the  bar,  to  make  his  defence ; 
which,  he  said,  was  contrary  to  former  preoe- 
'dents,  as  that  of  the  earl  of  Middlesex,  Lonl 
Treasurer,  SI  Jac.  and  that  of  Michael  d^  la 
Poole,  in  R. 9's time, who  answered  for  him&eif.** 

Upon  this  the  house  commanded  the  com* 
pany  to  withdraw,  to  take  this  business  into 
consideration.  And  their  lordships  considering 
of  the  Precedenu  cited  by  the  members  of  the 
Comiiions,. especially  that  of  the  earl  of  Mid- 
dlesex, which  the  house  inspected  in  the  Jottr»  ^ 
osd,  the  preoedent  being  read ;  and  also  the 
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Wales;  Ko which ■ddrtw  his  ii»jest/s answer 
of  the  17th  of  May  did  allow  coansel  in  aU 
cases  of  aisdeneanors,  but  not  in  ca^es  capUa); 
and  jec  his  majesty  was  pleased^  ;n  that  parti* 
cularCase,  to  allow  counsel,  and  observed. 
That  the  general  order  for  counsel,  dated  tb« 
28tbof  May,  1694,  was  made  upon  the  occa- 
sion of  former  proceeding^  against  the  earl  of 
Middlesex. 

**  Another  precedent  was  the  earl  of  Stam- 
ford's Case,  who,  being  impeaobed  by  the 
Commons  for  misdemeanors,  made  his  dtlence 
by  his  counsel,  at  the  bar,  the  dOthof  Sep! 
tember,  1645,  in  the  presence  of  the  Committee 
of  the  House  of  Commons,  who  managed  the 
evidence  against  him  ;  and  it  appears  by  the 
presence  of  Lords  that  day,  that  the  earl  of 
Stamford  was  present  in  the  house  botti  fore« 
noon  and  afternoon. 

**  As  concerning  the  precedent  uiged  by  the 
Committee  of  the  Commons  of  Michael  de  la 
Pool,  in  R.  ifs  time,it  appears  that  he  answered 
in  the  house,  but  no  mention  is  made  of  th^ 
bar." 

The  house  entered  into  a  serious  considera- 
tion of  this  Report,  in  relation  to  the  lord  Tis« 
count  Mordaunt's  case,  oonoerning  his  de^^ 
meaner  at  the  time  of  his  defooce  upon  his  im- 
peachment for  misdemeanors ;  and  ordered, 
"  That  the  lower  baron's  bench  shoald  be  re- 
move]!, and  a  stool  set  near  the  bar,  where  the 
lord  visoonnt  Monlannt  is  to  sit  uncovered,  as 
a  peer,  but  not  in  the  capacity  of  a  judge  ; 
and  that  he  shall  be  admitted  counsel  fo^  his 
defence." 

A  Message  was  sent  to  the  House  of  Com- 
mons, to  let  them  know.  That  the  Lords  are 
now  ready  ^  to  give  an  Answer  to  (he  two  de- 
mands made  by  the  Committee  of  the  House 
of  Commons  on  Saturday  last  in  the  case  oft)ie 
proceedings  upon  the  lord  viscount  Mordanut's 
impeachment. 

The  Messengers  return  with  this  Answer  : 
That  they  had  delivered  dieir  message  to  the 
House  of  Commons.  /  # 

The  Committee  of  the  House  of -Coraroont 
being  come  to  the  bar  (the  lord  viscount  Mor- 
daunt  sitting  on  a  stool  near  the  bar  within 
uncovered),  the  Speaker,  by  the  direction  of 
this  house,  told  them, 

<<  That  the  Lords  think  fit  there  should  be  m 
difference  in  the  proceedings  of  cases  capital, 
and  crimes  and  misdemeanors  which  Are  not  so; 
and  therefore  have  ordered,  the  lord  Mordaunt 
shall  not  sit  in  his  place,  but  upon  a  stoof 
within  the  bar,  by  his  coansel,  uncovoed. 

*'  As  to  the  second  demand,  though  they 
find  tbe  precedent  of  the  earl  of  Middlesex  be 
as  it  is  Cited,  yet' they  find,  that  about  a  month 
after  in  the  same  session,  there  was  a  solemn 
Ordermade  by  the  Lords,  That  counsel  should  be 
allowed  for  the  future  unto  all  persons;  piu^ 
soant  unto  which,  they  find  counsel  to  be  as* 
signed  by  my  Lords,  who  did  plead  in  the  pre« 
sence  of  a  Committee  of  the  House  of  Coid* 
mons,  on  the  behalf  of  persons  impeached  by 
them ;  and  those  were  sir  Geoq^a  BenyoO)  nr 


hoose  considering  of  a  standing  order  of  this 
boose,  made  witmn  one  month  after  the  Case 
of  the  earl  of  Middlesex  for  allowing  of  coun- 
sel in  making  of  defence  in  cases  of  miide- 
meanors ;  and  sifter  a  serious  consideration 
hereof: 

It  is  Ordered,  That  the  Commitue  for  Privi- 
leges do  meet  this  afternoon,  to  search  prece- 
dents, concerning  tlie  demeanor  of  a  peer  at 
die  time  of  his  defence,  '  being  impeacned  by 
the  House  of  Commons  for  mi^emeanors,  and 
concerning  counsel  to  be  allowed  to  a  peer  im- 

S ached  in  misdemeanors;  and  t«> report  on 
onday  mornibg  next. 

January  S8. 

The  Earl  of  Bridgewater  reported,'^  That  the 
Committee  for  Privileges,  in  obedience  to  their 
lordships'  order  on  Saturday  last,  have  perused 
several  Precedents  concerning  the  demeanor  of 
peers  impeached  by  the  House  of  Commons  for 
mivlenieaDors,  and  concerning  the  allowing  of 
counsel  to  persons  so  impeacned  ;  and,  upon 
search,  their  lordships  find  these  Precedents 
following : 

<*  March  24,  1641.  The  jadges  impeached 
by  the  House  of  Commons,  upon  their  peti- 
tion, bad  counsel  assigned  them,  for  putting  in 
their  answers,  and  making  their  defence.'  So, 
the  17ih  of  February,  1641,  the  kiiig's  Attorney 
General,  sir  Edward  Herbert,  being  impeached 
by  the  Commons  fur  misdemeanors,  hiid  several 
counsel  assigned  him  ;  and  the  9th  of  March, 

1641,  when  his  cause  came  to  hearing,  sir 
Thomas  Beddingfeild  and  sir  Thomas  Gardiner 
Recorder  of  London  were  committed  by  this 
house  to  the  Tower  of  London,  for  refusing  to 
be  of  his  counsel  being  assigned." 

'<  Another  precedent  was  the  6th  of  April, 

1642,  sir  George  Benyon*s  Case ;  who,  being 
impeached  by  the  Commons  for  misdemeanors, 
had  counsel  assigned  him ;  and  his  counsel,  and 
a  committee  of  the  Commons  appointed  to 
manage  their  Evidence,  were  present  the  same 
lime  at  this  bar  when  the  cause  was  heard. 

^  So  in  the  Case  of  sir  Richard  Gumey^ 
Lord  Mayor  of  London,  who,  upon  his  im- 
peachment froiii  the  House  of  Commons,  had 
counsel  assigned  for  his  defence  the  5th  of  July 
1612  ;  and  the  1st  of  August  he  was  to.attend 
with  his  counsel  and  witnesses ;  and  on  the 
2nd  of  August  his  counsel  pleaded  in  his  de- 
fence at  this  bar,  at  which  time  a  committee  of 
members  of  the  House  of  Commons  were  pre- 
sent, and  did  manage  the  evidence  against  nim 
ia  behalf  of  the  Commons. 

**  Tlie  next  precedent  was  ip  the  earl  of 
BrittoFs  Case,  charged  with  treason  by  his 
then  nuyesty,  who,  on  the  8th  of  May,  1626, 
sent  a  message  to  the  House  of  Peers,  against 
the  allowing  of  counsel  to  the  earl  of  Bristol : 
Wheren'poii  the  house  made  fm  humble  address 
CO  his  majesty,  the  15th  of  the  same  May. 
.wherein  they  took  notice  of  their  general  order, 
made  the  Sdth  d^y  of  May,  1624,  for  allowing 
of  counsel  to  delinquents,  at  which  time  his 
majesty  was  present  in  (be  house  at  prince  of 
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my 

coaosel  sliall  be  board,  lo  plead  in  his  defence ; 
for  wUch  busineas  Iheir  lordships  are  now 
ready." 

Upon  thk,  sir  Robert  Atkins,  one  of  the 
Managers  for  the  House  of  Conunons,  an- 
swered, **  That  he  craved  leave  to  acquaint 
tbe  House  of  CooMaoas  wkh  their  lorchships' 
Resolations,  because  they  receive  thetr  instruc- 
tions in  this  bttsifless  from  the  Uoase  of  Com'- 
oons :"    And  so  departed. 

January  31. 

The  Committee  of  the  Connnons  that  were 
appointed  to  manage  the  Evidence  against  tiie 
lord  viscount  MordsniqC  upon  bis  Impeochoaeoc, 
were  admitted  to  the  bar  (tbe  lora  viscount 
Mordaont  sitting  near  tbe  bar  upon  a  stool,  un- 
covered). 

.  Sir  Robert  Atkins  said,  ''  He  and  the  rest 
were  commanded  by  tbe  House  of  Commons  to 
attend  their  lordships  concerning  those  two 
thjags  desired  by  tbe  House  of  Crtmasons  lately 
in  the  case  of  tbe  lord  viscount  Mordaunt:  1. 
Concerning  counsel  niSt  to  be  allowed  to  the 
lord  viscount  MordauaL  2.  Concerning  his 
standing  without  tbe  bar. 

**  Tottcbiiig  the  first,  the  Commons  do  ac- 
%oiesce  in  tbeir  lordships'  Resolution,  for  ad- 
mitting bim  counsel  in  this  catfe,  that  so  be 
may  waat  no  help  for  his  defence,  though  the 
contrary  batb  been  a  fovoor  not  denied  to,  tbe 
House  of  Commons  formerly. 

''  But  as  concemiog  his  sitting  within  rbe 
bar,  tiie  Commons  are  ttot  satisfied  that  tbe 
lord  viscoant  Mordaunt  should  have  such  great 
respect  shewed  bim,  in  regard  their  lordnhips 
did  not  mention  any  precedent  for  it;  aad  tbe 
Commons  conceive  persons  in  the  like  case 
bave  constantly  used  to  stand  without  tbe  bar : 
Tbataforc  €bey  were  oommat¥ied  by  tbe  House 
of  Comcasai  to  entreat  tbeir  Jordsbipb  to  oom- 
vand  the  lord  viscount  Mordaunt  to  stand  with* 
nut  tbe  bar." 

Upon  this,  the  Committee  of  the  Hiiose  of 
Cmubobs  withdrew. 

And  tbe  Lords  took  tbis  business  into  serious 
consideration,  as  highly  conoarnin^  the  Judica- 
lam  flf  their  lordslups  (the  lord  yisoount  Mor- 
dannt  standtog  in  the  piact  when^  be  sat  during 
^be  presence  of  tbe  Gemnnttee  of  the  House 
•f  Commons) :  And  Resolved,  Tbat  the 
Speaker,  by  the  directions  of  this  House,  should 
return  tbis  Answer  to  tbe  Cominittee  of  tbe 
Hoose  of  Comnons : 

^'Tbat  ilieir  lordships  bave  further  con- 
sidered of  the  desire  of  the  House  of  Com- 
asoni^  in  relation  to  tbe  place  and  posture 
wbermn  die  lord  BIprdaNsat  shall  appear  to 
make  bis  defence;  .and  judging  it  a  right  in- 
herent in  erery  court,  to  order  and  direct  sucb 
oi^onniBtanees,  and  matters  of  form,  that  can 
haine  no  ioflnsnce  to  tbe  prejudice  of  jnstice,  in 
socbwsiy  as  they  sball  jud|^  fit,  where  tbe 


Tbe  Committee  of  tbe  Honse  of  Commons 
were  eaUed  iu  acain,  and  received  tlie  afore- 
said resolution  of  this  Hoose.  Whereupon  sir 
Robert  Atkins  begged  tbeir  lordships*  pardon 
for  not  agreeing  to  their  lordships  hei;eiD ;  but 
desired  leave  tbat  rhey  may  resort  to  the 
House  of  CoiomcMiB,  for  tbeir  dioectioas  here- 
m« 

February  1. 

A  Message  was  brought  from  the  Commons, 
hy  Mr.  Seymour  and  others:  To  desire  a 
Conference  touching  ihe  manner  of  the  pro- 
ceedingi^  upon  the  .  Impeachment  against  the 
lord  viscount  Mordant. 

The  Answer  returned  was  :  That  their  lord- 
shipshave  taken  their  message  into  consideration, 
and  will  send  an  answer  by  messengers  of  their 
own. 

Upon  this  Message,  it  is  ordered,  That  the 
committee  fur  privileges  do  meet  to-morrow- in 
the  afternoon,  and  consider  whether  ever  the  • 
House  of  Commons  desired  any  Conferences 
concerning  the  manner  of  proceeding  upon 
judicatore  before  their  lordships ;  and  to  search 
whet  Messages  and  proceedings  have  been 
upon  cases  of  judicature :  and  to  report  the 
same  to  this  House. 

February  4. 

The  Lord  ChamberUin  reported,  '<  That  the 
Committee  of  Privileges  bave  considered  of 
some  Precedents  cooceniing  ebe  Message  from 
the  House  of  Commons,  cononrning  tbe  manner 
of  proceedings  upon  the  Impeachment  agaioa 
the  lord  viscount  Mordaunt;  and  their  lord- 
ships' opinion  is,That  none  of  those  precedents 
thry  have  seen  do  come  bolne  to  the  basinesi; 
but  tbe  preoedetits  being  ready,  tliey  leave  it 
to  tbeir  lordships'  pleasure,  whether  to  peruse 
any  of  ihem." 

The  House  commanded  these  Precedents  Mr 
lowing  to  be  read ;  as, 

"  Prtino  Jacobi,  Q6  Mali.;  a  Message  frtm 
tbe  House  of  Cununons,  concerning  the  bisbap 
of  Bristol,  who  was  eomplained  of  for  writing  a 
book  against  tbe  Union  of  England  and  Soot- 
land;  .and  ultimo  Maii,  there  was  a  meeting  b^ 
twcen  Select  Committees  of  both  Houtes^oat 
tbe  same:  and  6th  June,  tbe  said  bs^p  made 
an  acknowledgment  of  bis  error,  before  a  Com- 
mittee of  both  Houses.'' 

Another  Precedent  was  in  12  Jacobi,  S8 
May;  a  Message  was  brought  from  tbe  House 
of  Commons,  against  the  bishop  of  Lincoln,  for 
some  words  he  spoke  in  tbe  Loidb' House. 

The  4tb  of  June,  another  Message  was 
brought  from  the  House  of  Conunons.  against 
that  business. 

After  a  serious  consideration  and  debate ; 

The  question  being  pot,  ^  Whetlier  to  grant 
a  Conference  witli  the  House  of  Consmons, 
upon  tbe  desire  of  a  late  Message  from  tbs 

I  Hoose  of  Commons,  coooeroing  the  aHMHper  ef 
proceedii^  npon  tbe  Impenchment  4if  the  lofd 
4. 
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aoce  of  their  former  order ;  in  which  their  lord" 
ships  are  iiirther  confirmed  hy  the  precedent  o' 
the  hishop  of  Landaff's  case,  18  Jacobiy  and 
tlie  earl  of  Stamford's  case,  1645  ;  and  td 
let  them  know  further,  that  their  lordships  wiJi 
be  read?  to-morrow  morning,  to  proceed  in 
the  business. 

A  Message  was  sent  to  the  Commons,  to  let 
them  know,  that  the  Itords  intend  to  sit  this  af> 
ternoon,  at  five  of  the  clock ;  at  which  tim« 
their  lordships  desire  a  Conference,  hy  a  Com^ 
•  mittce  of  both  Houses,  in  the  Painted  Chambei^ 
concerning  the  subject  matter  of  the  last  Con^ 
f^reoce,  touching  the  Impeachment  of  the  lord 
viscount  Mordaunt. 


vieooiiot  Hordmnt  P'^  It  was  resolved  in  the  aP 
firmatiFB. 

A  Message  was  seal  to  the  Commons,  to  lee 
them  know,  that  their  lordships  are  now  ready 
to  give  them  a  present  Conference,  in  the 
Painted  Chamber,  by  a  Cotnmittee  of  both 
Houses,  touching  their  Message  concerning  the 
Impeachment  against  the  lord  viscount  Mor- 
daunt. 

The  Messengers  return  this  Answer  f  That 
they  have  delivered  thtir  Message  to  the  House 
of  Commons. 

The  House  of  Commons  being  ready,  the 
House  of  JLtonls  was  adjourned  daring  pleasure, 
and  the  Lords  went  to  the  Conference;  which 
being  ended,  the  House  was  resumed. 

The  earl  of  Anglesey  reported  to  the  Lords 
tiie  efiect  of  the  late  Conference  with  the  Coin* 
moos,. concerning  the  business  of  the  lord  vis- 
count Mordnunt's  Impeachment : 

**  The  Commons  of  England,  in  parliament 
assembled,  desired  this  Conference,  to  continue 
a  good  correspondency  betwixt  the  two  houses, 
and  lo  preserve  .the  ancient  manner  of  pro- 
ceedings in  parliament,  in  taking  notice  of  their 
loidships' last  Answer,  adjudging  it  a  right  inhe- 
rent in  every  court,  to  order  and  direct  such 
circumstances  and  matters  of  form,  that  can 
have  no  influence  to  the  pr<judipe  of  justice, 
in  such  a  way  as  they  shall  judge  fit,  where  the* 
same  are  not  settled  otherwise  by  any  positive 
rule. 

^  The  Commons  conceive  that  the  first  part, 
the  adnaitting  the  lord  Mordaunt  to  the  place 
now  given  him  upon  his  trial,  may  have  ioflnence 
to  the  prejudice  of  justice,  by  the  intimidating 
c»f  witnesses,  when  they  shall  see  the  lord  Mor- 
daunt admitted  to  so  extraordinary  a  favour, 
being  a  person  of  great  command,  and  divers 
of  me  witnesses  living  under  his  command. 

*'  At  to  the  other  part  of  the  Lords' Answer, 
'  That  all  courts  have  power  to  settle  circum- 
*  stances  in  matter  of  form,  that  have  no  in- 
'  fluenoe  to  the  prejudice  of  justice,  in  such  way 
'  as  they  shall  judge  fit,]  where  it  is  not  settled 
'  by  any  poisitive  rule ;'  the  Commons  conceive 
that  precedents  amount  to  a  positive  rule ;  and 
the  namner  of  persons  accused  iippearing  at 
their  trials  was  settled  in  the  earl  ot  Middlesex* 
before  cited,  and  that  was  ruled  by  the 

rch  of  precedents. 
*'  And  they  added,  that  as  they  are  very  ten* 
dcr  of  the  rights  and  privileges  of  their  loitl- 
ikips,  so  they  hope  their  lordships  will  be  of 
theirs ;  and  concluded,  that  when  this  point  of 
Ibru  shall  be  settled  by  the  lord  Mordannt's 
coming  to  the  bar,  they  sliall  be  ready,  accord- 
ing to  their  lordships'  wish,  to  proceed  to  matter 
of  substance." 

Upon  serious  consideration  hereof,  the  House 
of  Lords  resolved.  To  let  the  Commons  know, 
the  Lords  are  resolved,  that  tlieir  former  An- 
swer, given  to  the  Commons  the  28th  of  Ja- 
nuary last,  and  confirmed  the  31st  of  January, 
shall  stand ;  and  a  Conference  to  be  desired, 
wherein  the  Lords  that  are  to  manage  the  Con- 
ference are  to  signify  tiieir  lordihipf*  c^titttt- 

VOL.  YI. 


February  4. 

'  The  Messengers  sent  to  the  Comn^ons  return 
with  litis  Answer:  That  tlie  Commons  will  givt 
a  Conference,  as  was  -desired,  this  morning. 

The  House  was  adjourned  during  pleasure, 
and  the  Lords  went  to  the  Conference ;  which 
being  ended,  the  House  Was  resumed.  And  th« 
earl  of  Anglesey  reported,  *<  That  the  Lordi 
that  manag^  this  Confi»rence  had  obeyed  their 
lordships'  direction,  in  urging  those  precedent^ 
aa  were  given  them  in  charge/' 

-  February  5. 

A  Message  was  brought  from  the  Commont, 
by  sir  Robert  Holt  and  others;  who  said, ''  Ht 
was  commanded  by  the  Commons  to  desire  m 
Free  Conference,  upon  the  subject  matter  of 
the  last  Conference,  concerning  the  Impeach- 
ment against  the  ford  viscount  Morflaunt." 

The  House  taking  this  Message  into  serious 
consideration ;  and,  after  a  long  debate,  the 

2|uescion  being  put,  *'  Whether  to  grant  a  Free 
conference  to  the  House  of  Conmioot  in  thic 
matter?''  It  was  resolved  in  the  negative. 

The  Messengers  of  the  Commons  being  call* 
ed  in;  the  Speaker,  by  directions  of  the  Hotoef 
gave  them  this  Answer : 

<<  That  the  Lords  have  already  stated  the 
manner  of  proceedings  in  the  Impeachment  of 
the  lord  Mordaunt ;  and  have  declared  it  in 
their  last  Conference,  and  in  that  Confereoctf 
gave  the  Hou^  of  Commons  notice  that  thej 
were  ready  to  proceed  this  morning  in  that  bu- 
siness; they  adhere  to  their  former  resolution^ 
and  are  ready  to  proceed  in  the  trial.'' 

February  6. 

A  Message  was  brought  from  the  Commons^ 
to  desire  a  Conference,  upon  an  Answer  deli* 
vered  to  the^r  Messengers  who  desired  a  Fre^ 
Conference  with  their  lordships  upon  the  Im- 
peachment of  the  lord  viscount  Mordaunt.  The 
Answer  returned  was':  That  their  lordships  will 
take  their  Message  into  consideration,  and  will 
send  an  An^er  by  Messengers  of  their  own. 

February  7. 

A  Message  was  sent  to  the  Commons  to  let 
them  know,  that  the  Lords  will  be  ready  to 
give  a  Conference,  by  a  committee  of  both 
Houses,  at  11  of  the  dock.,  in  the  Paiatedi 

3F 
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Chamber,  upon  the  matter  tbej  desired  a  Con- 
ference yesterday. 

The  Messengers  sent  to  the  Coaimoos  return 
this  Answer  :  That  tbey  wili  come  to  tbe  Con- 
ference, as  is  desired. 

The  Commons  being  come,  the  House  was 
adjourned  during  pleasure,  and  the  Lords  went 
to  the  Conference  ;  which  being  ended,  the 
House  was  resumed. 

The  earl  of  Anglesey  reported  tbe  effect  of 
the  Conference  with  the  House  of  Commons  ; 
which  was  managed  by  sir  Robert  AiUns,  who 
said,  *'  That  tbe  House  of  Commons  ;  have 
desired  this  Conference  concerning  (heir  lord- 
ships  Answer  to  a  Message  concerning  a  Free 
Conference.  In  their  lordships'  Answer  in  ef- 
fect, their  lordships  denied  a  Free  Conference. 
He  said.  He  was  commanded  to  acquaint 
their  lordships,  th^  Conferences,  and  Free 
Conferences,  when  desired,  are  essential  to 
the  proceedings  of  parliament,  the  only 
means  to  preserve  the  good  correspondence 
betweea  the  two  Houses  of  parliament :  and 
the  denial  tliereof,  destructive  to  the  proceed- 
ings of  parliament,  and  unprecedented.'' 

Upon  a  serious  debate  hereof ;  the  Question 
being  put,  *<  Whether  to  desire  a  Free  Con- 
ference from  the  House  of  Commons  upon  the 
subject-matter  of  tlie  last  Conference  ?''  It  was 
resolved  in  tlie  Affirmative. 

A  Message  was  sent  to  the  Commons,  tp 
desire  a  present  Free  Conference,  in  the  Paint- 
fd  Chamber,  by  a  committee  of  both  Houses 
C<»ncerning  tiie  subject-matter  of  their  last 
Conference. 

Tbe  Mt'ssengers  ^  return  with  this  Answer : 
That  the  Commons  will  give  a  Free  Conference 
as  is  desired. 

The  same  Lords  as  reported  tbe  last  Con- 
ference, are  appointed  to  manage  this  Free 
Conference  ;  and  the  House  gave  them  these 
directions : 

'^1.  To  let  the  Commons  understand,  that 
this  Conference  their  lurdships  desire,  not  in 
reference  to  the  Free  Conference  lately  de^iiied 
by  them,  but  in  relation  to  the  assertion  of  tlie 
Commons  in  their  last  Conference,  wtiich  their 
lordships  can  no  way  allow ;  and  tlierefore 
commanded  the  Lords  that  are  to  manage  this 
Free  Conference,  as  to  justify  the  proceedings 
of  their  lordships,  so  to  make  it  appear  to  the 
House  of  Commons,  that  what  tbey  have  done 
is  neither  destructive  to  the  proceedings  of 
parliament,  nor  unprecedented. — Then  to  shew 
tbe  precedent  of  1  H.  4.  No.  79i  about  judica- 
ture in  parliament. — And  to  urge  the  precedent 
of  12  Jac.  when  the  Lords  denied  a  Conference 
CO  the  House  of  Commons  upon  the  point  of 
Impositions.-^-And  their  lordships  arc  to  offer 
what  other  arc>iments  they  think  fit  to  offejr  to 
assert  the  proceedings  of  this  House,  and  to 
destroy  the  assertions  of  the  House!  of  Com- 
mons." 

Then  the  House  was  adjourned  during  plea- 
sure, and  the  Lords  went  to  the  Conference ; 
vrhicb  being  ended,  the  House  was  resumed. 

The  tarl  af  Anglesey  reported,  <*  That  the 
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Lords  that  were  appointed  to  manage  the  lasl 
Free  Conference  have  kept  to  their  lordships' 
directions  :  and  did  justify  tbe  proceedings  of 
their  lordships,  and  made  it  appear  to  iha* 
House  of  Commons,  that  what  their  lotdsbips 
had  done  is  neither  destructive  to  the  proceed- 
ings of  parliaments  nor  unprecedented ;  whercia 
tliey  took  this  method  ; 

**  First,  They  took  notice,  that  their  lord- 
ships desired  this  Conference,  not  in  reference 
to  the  Free  Conference  lately  desired  by  the- 
Commons,  but  in  relation  to  the  assertion  or 
position  of  the  Commons  in  their  last  Confereocs 
this  morning,  which  their  lordships  could  ^no 
way  allow ;  for  that  tbeir  lordships  liad  proceed- 
ed with  great  justice  and  caution  in  this  affair, 
and  little  expected  that,  after  their  lordships 
had,  upon  three  solemn  Debates,  two  whereof 
were  upon  Conferences,  given  the  same  rule 
thrice,  the  House  of  Commons  should  insist 
further,  and  that  in  so  positive  a  way  as  their 
last  Conference  imported?  whereupon  their 
lordships,  being  desirous  to  part  with  that  House 
in  that  good  union  and  fair  correspondence 
with  which  this  session  began,  and  understand- 
ing that  his  Majesty  intended  to  prorogue  the 
parliament  to-morrow,  that  there  might  not 
want  time,  but  tbe  Commons  might  Imve  op- 
portunity of  free  debate,  and  receive  satisfac- 
tion, their  lordships  had  thus  presently  ap- 
pointed them  a  Free  Conference,  upon  their 
own  assertion,  wherein,  by  the  freedom  tbeir 
lordships  «lmll  use,  tbe  Commons  will  have  a 
proof  of  their  kindness,  and  desire  of  good  in* 
telligence. 

**  Thereupon  their  lordships  urged,  that  what 
they  had  d(*ne  in  this  cause  (which  the  Com- 
mons called  denying  in  efiectva  Free  Conference, 
was  so  far  from  being  destruciive  to  the  pro- 
ceedings of  parliament,  that  their  lordsliips  coi  • 
ceived  it  essential  to  the  preserving  thereof; 
judicature  in  parliament,  by  the  parliament' 
Roll  of  1  H.  4.  No.  79,  belonging  only  to  that 
House,  and  not  to  the  Commons^  and  this  hf 
protestation  of  the  Commons  themselves.  If 
judgment  the  principle,  much  more  all  circom- 
stances,  and  the  ruling  of  proceedings  leading 
thereunto ;  a  right  inherent  in  idl  coerti, 
without  which  no  judicature  can  proceed. 
And  shall  this  be  denied  to  tbu,  the  highest 
court  ?  or  shall  it  be  in  the  power  of  th*  Hoosa 
of  Commons  to  confer  as  long  as  they 'please 
upon  circumstantials  and  matters  of  fom,  to 
tlie  losing  of  tlie  substance?  If  this  should  be 
allowed,  it  would  render  it  impossible  for  tbe 
Lords  to  do  justice,  either  in  condemning  or 
acquitting ;  but  the  Commons  might,  if  tbc^ 
please,  delay  in  Cooferenoes  upon  Forms,  imtil 
the  very  delay,  by  the  charge  of  counsel  and 
witnesses,  prove  a  punisliment  before  trial, 
and  so  judicature  in  parliament  prove  a  griev- 
ance and  oppression  to  the  subject,  instead  of 
justice,  if  three  rules,  given  solemnly  at 
aforesaid,  shall  not  conclude,  wbercshall  de- 
bates period  ?  Tbeir  lord&hips  are  so  far  from 
accoun^jng  judicature  a  right  and  privilege  w«»rtb 
the  iosiscing  on  upon  such  loriasy  that  they  had 
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rather  see  it  fairly  buried,  than  so  lo  enjoy  it, 
when  they  can  neither  jusUy  punish  nor  acquit 
persons  accused;  and,  afier  having  delivered 
iheir  own  judgment  upon  as  full  and  free  debates 
and  coasideraiion  as  they  are  capable  of,  to  be 
farther  pressed,  looks  too  like  an  importunity 
that  former  times  liave  opt  been  so  unhappy 
as  to  meet  «vith«  and  they  little  expected  from 
this  House  of  Commons.  And  their  lordships 
are  confident  that  House  intended  no  attempt 
upon  their  lordships'  judicature.  Other  argu- 
ments were  used  against  the  first  part  of  the 
Commons'  assertion. 

**  As  to  the  second  part  of  the  assertion^  that 
it  was  unprecedented,  their  lordships  evinced 
the  contrary  by  the  precedent  ofl2  Jacobi, 
prodooed  and  urged  far  ihe  denial  of  a  Confer- 
ence to  the  House  of  Commons  upon  the  point 
of  Imposition,  the  darling  subject  of  debates 
in  that  House,  and  whereon  they  might  best 
.of  any  thing  insist  to  confer.  Their  lordships 
doubted  not,  if  they  had  taken  time,  more 
precedents  would  occur ;  but  one  was  suffici- 
ent to  destroy  their  general  assertion. 

^*  The  Commons  hereupon,  vid.  Sir  Robert 
Atkins,  Mr.  Waller,  sir  Thomas  -  Meares,  and 
air  Francis  Goodrick,  by  turns,  told  us, "  It 
would  be  too  great  a  disregard  to  what  we  had 
so  fully  offered,  to  make  any  present  answer 
or  give  their  own  sense  to  what  their  lordships 
Jiad  delivered  ;  besides,  they  were  not  provided 
nor  instructed  to  discourse  this  matter  now, 
being  iinespected  ;  and  that  they  conceived  a 
Conference  ought  regularly  to  have  been  de- 
sired by  the  Lords  before  this  Free  Conference, 
that  they  might  have  been  convinced  with  the 
Lords'  reasons,  or  had  some  point  issued  to 
treat  and  confer  upon." 

**  To  that  the  Lords  replied,  **  That  they 
were  act  now  to  dispute  that ;  the  Commons, 
having  agreed  to  a  Free  Conference,  allowed 
it  to  be  regular,  and  they  doubted  not  mai:y 
precedents  warranted  it ;  but,  if  they  had  con- 
ceived otherwise,  the  House  of  Commons  might 
have  declined  it." 

**  The  Commons  acknowledged,  '  They  hnd 
had  it  in  debate  in  their  House;  but  finding 
that,  if  they  had  refused  us  a  Free  Conference, 
they  had  done  the  same  thing  they  took  excep- 
tion at  in  our  proceedings,  they  hnd  agreed  to 
our  desire  ;  and,  insisting  again  that  they  were 
not  provided  to  donfer  upon  what  we  had  ar- 
gued so  largely,  they  desired  leave  to  resort  to 
their  house,  to  acquaint  the  Commons  with  the 
particulars  delivered  by  the  Lords,  and  receive 
their  directions ;  and  according  to  what  further 
order  they  should  receive,  they  would  attend 
their  lordships.' 

^*  The  Lords  said,  <  They  couM  not  but  won- 
der to  see  them.waT^  a  free  conferring  upon  an 
assertion  of  their  own,  stated  at  the  last  Con- 
ference by  themselves,  and  being  the  whole 
matter  then  delivered,  and  that  so  positively, 
that  sure  it  was  done  upon  some  debate  and 
consideration.  We  conceived  we  Imd  given 
tbem  an  advantage  by  appointing  a  Free  Con- 
iereace  immsduidj  npop  their  own  Confe- 


rence ;  bat  were  so  well  assured  of  our  just  and 
warranted  proceedings,  that  ihey  might  ste  ^9% 
were  ready  to  assert  them  by  arguments,  pre« 
cedents,  and  debate.  If  tlie  Codimons  were 
not  now  ready,  the  failing  was  not  on  our  part 
and  they  might  use  their  liberty ;  concluding, 
that  we  had,  by  this  Conference,  manifested 
our  desires  of  closing  with  a  fair  correspondence, 
when  we  undertook  a  Free  Conference  on  tha, 
sudden,  upon  some  disadvantage.*  And  so» 
with  mutual  eipressionsof  kindness,  we  parted ; 
the  Commons  desiring  to  have  the  liberty  to 
peruse  the  Journal  of  12  Jacobi,  wherein  the 
precedent  is  that  wasxited  by  their  lordships; 
which  we  promised  them. 

Btit  the  whole  of  this  dispute  was  put  an 

end  to  by  the  king's  coming,  on  the  following 

day,  to  the  House  of  Lords  and  proroguing 
the  Parliament. 

On  the  «5th  of  October,  1667,  Mr.  Tay- 
leur,  in  a  subsequent  session,  exhibits  another 
Petition,  with  Articles  of  Impeachment  an- 
nexed, against  the  lord  viscount  Mordaunt  ; 
which  were  read,  and  Mr.  Tajleur  was  called 
in  and  affirmed  he  was  ready  to  make  out  the 
matter  contained  therein. — A  Committee  is 
appointed  to  consider  of  this  Petition  and  Ar- 
ticles, and  to  examine,  what  new  matter  is  in 
them,  not  contained  in  the  AMicles  and  Petition 
formerly  exhibited,  and  to  siate  what  that  new 
matter  is*,  and  the  proi^ress  and  proceedings 
in  this  business  in  the  former  session. — This 
committee  are  ordered,  00  the  7th  of  December, 
to  compare  those  Articles  with  the  former;  and 
on  the  14th  of  December,  they  are  dirf  cted  to 
hear  and  examine  witnesses  on  behalf  of  the 
lord  Mordaunt,  and  all  others  concerned,  before 
they  make  their  reportf. 

*  "  The  direction  to  the  Committee  to  exa> 
mine,  what  new  matter  is  in  this  Petition  and 
Articles,  not  contained  in  those  formerly  exhi- 
bited, implies,  that  it  could  be  only  in  this  ne«r 
matter,  that  the  House  could  be  now  interested 
— every  thing,  which  was  alleged  in  the  fcTrmer 
Petition  and  Articles,  remaining  in  the  state,  in 
which  it  was  interrupted  by  the  prorogation  ; 
and,  as  for  as  that  complaint  extended,  liable 
to  be  proceeded  in  whenever  the  Commons 
should  please,  without  any  further  enquiry  or 
examination. — In  the  first  volume  of  Grey's 
Debates,  pai^e  3»  it  is  expressly  stated,  that  it 
is  only  tlie  new  matter  of  the  Petition  and  Ar- 
ticles, which  was  referred  to  the  committee." 
4  Hatsell. 

t  *'  Nothing  further  appears  in  the  Journal 
relating  to  this  matter  ;  it  should  seem  (from 
what  lord  Danby  says,  in  his  speech  in  the 
court  of  king's  bench  on  the  «7th  of  May  168«, 
which  is  reported  in  the  State  Trials,  vol.  II.  p. 
744)that  about  this  time,  lord  Mordaunt  was 
advised  to  take  out  a  pardon  from  the  king  for 
these  ofliences."  4  Hatsell. 

*•  The  House  of  Corathons  impeached  the 
lord  viscount  Mordaunt,  constable  of  Windsor 
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vatit,  diaeusted  the  king,  acc6rdmg  to  Edmrd, 
though  Tajleur  was  his  servant  also.  The 
ghiatest  iniportaDoe  of  it  was,  that  it  caused 
a  niisundentanding  between  the  two  ilouses, 
which  lasted  to  the  end  of  the  sessions,  when 
the  Speaker,  Turner,  made  a  speech  of  un- 
conscionable length,  February  the  8tb,  at  which 
time  the  kiag  also  spoke  almost  as  long;  and 
then  the  lord  Roberts,  lord  privy-seal,  proro- 
gued the  parliament  to  the  10th  day  of  Oc- 
tober."   Oldmison.  ' 


castlOh  for  imprisoning  Mr.  Tajleor,  who  in- 
tended to  stand  for  one  of  the  burgesses  for 
Vi^indsor ;  which  I  mention,  because  the  said 
Tayleur  was  a  prisoner  for  debt  in  the  town 

grison,  when  he  intended  to  stand  for  a  niem- 
er  of  this  parliament,  and  was  taken  thence 
hy  the  lord  Mordannt*s  soldiers,  to  bs  put  in 
iiold  in  the  castle;  which  lets  us  a  little  into 
the  truth  of  the  archdeacon's  rich  and  wise 
men  before  spoken  of.  The  Impeachment  of 
the  iord  Mordaunt,  who  was  the  king's  ser- 


S24*   ExAMiNiiTioNS  concerning  the  Firing  of   London  ; 

18  Charles  11.  a.  d.  1666.* 


Upon  the  second  of  September  1666,  the  fire 
iMgan  in  London  at  one  Farryner's  house,  a 
baker,  in  Pudding-lane,  between  the  hours  of 
one  and  two  in  the  morning,  and  continued 
burning  until  the  6ch  of  September  following ; 
consuming,  as  by  tlie  Surveyors  appears  in  print, 
^73  acres  within  the  walls  of  the  city  of  Lon- 
don, and  63  acres  3  roods  without  the  walls. 
There  remains  75  acres  3  roods  yet  standing 

*  From  a  Pamphlet,  entitled,  '<  A  True  and 
<^  Faixhful  Account  of  the  several  Informa- 
**  tions  exhibited  to  the  Hon.  Committee  ap- 
'*  pointed  by  the  Parliament  to  enquire  into 
'<  the  late  dreadful  Firing  of  the  City  of 
**  London.  Together  with  other  luforma- 
*^  tions  touching  the  Insolency  df  Popish 
''Priests  and  Jesuits;  and  the  Increase  of 
''  Popery,  brought  to  the  Hon.  Conimittee  ap- 
**  pointed  by  the  Parliament  for  that  purpose.^ 
<'  Printed  in  the  Year  1667." 

How  this  calamity  wais  brought  upon  the 
City  of  London  will  probably  never  be  ascer- 
tained. The  following  b  Burnet's  account  of 
she  matter : 

**  To  compleat  the  miseries  of  this  year:  the 
plague  was  so  sunk  in  London,  that  the  inha- 

'Ditants  began  to  return  to  it,  and  brought  with 
them  a  great  deal  of  manufacture,  which  was 
lying  on  the  hands  of  ihe  clothiers  and  others, 
now  in  the  second  year  of  the  war,  in  which 
tiade  and  all  other  consumptions  were  very 
low.  Ft  was  reckoned,  that  a  peace  must 
coa)e  next  winter.  The  merchants  were  upon 
that  preparing  to  go  to  market  as  soon  as  pos- 
sible. "The  summer  had  been  the  dryest  thiit 
was  known  nf  some  years.  And  London  being 
for  the  most  part  built  of  timber  filled  up  with 
pUister,  all  was  extreme  dry.  On  the  second 
of  September  a  fire  bruke  out,  that  raged  for 
three  da^s,  as  if  it  had  a  commission  to  devour 
^sery  tliuii;  that  was  in  its  way.  On  the  fourth 
day  it  stopt  in  the  midst  of  very  combustible 
matter. 

^-^*  ^  will  not  enlirge  on  the  extent  nor  the  de- 
^  made  by  the  fire :  many  books  are 


within  the  walls  uoburot.  Eiglity-nioe  jiarisb 
churches,  besides  chapels,  burnt.  Eleven  pa- 
rishes within  the  walls  yet  staading.  Horns 
burnt,  13,200. 

Per  Jonas  Moore,     >  « ,,„^„„^ 

Upon  the  18th  of  September,  1666,  the  Par- 
liament came  together:  And  upon  the  S5tfa  of 

full  of  it.    That  wliich  is  still  a  great  secret  is, 
whether  it  was  casual,  or  raised  on  de^igo.' 
The  English  fleet  had  landed  on  the  Vly,  an 
island  lying  near  the  Texell,  and  had  burnt  it ; 
upon  which  some  cane,  to  De  Witt,  and  oflfered 
a  revenge,   that,  if  tbev  were   assisted,  ihey 
would  set  London  on  fire.     He  rejected   the 
proposition :  for  he  said,  he  would  not  make 
the  breach  wirier,  nor  the  quarrel  irreonncihible. 
He  saidi  it  was  brought  him  by  one  of  tiie  La* 
badists,  as  sent  to  thein  by  some  others.    He 
made  no  fatlier  reflections  on   the  matter  till 
the  city  was  burnt.    Then  he  bcigai)  to  suspe^ 
there  had   been   a  design,  and  tlrat   they  had 
intended  to  draw  him  into  it,  and  to   lay  the 
odium  of  it  upon  the  Dutch.    But  he  could 
beer  no  news  of  those  wlio  had  sent  that  propo- 
sition to  him.    In  the  April  before,  some  oon- 
moo- wealths-men  were  found  in  a  plot,  and 
hanged ;    who  at  their  execution   confessed, 
they  bad  been  spoken  to,  to  assist  in  adesijgn  oi 
burning  London  on  the  second  of  Septeoiber. 
This  was  printed  in  the  gasette  of  that  week, 
which  I  myself  read.    Now  the  fire  breaking 
out  on  the  second  made  all  people  conclude^ 
that  there  was  a  dekign  some  time  before  on 
foot  for  doing  it. 

**  The  Papists  were  generally  charged  with  it. 
One  Hiibert,  a  French  Papist,  was  seized  (>n 
in  E^sex,  as  he  was  getting  out  of  the  way  ia 
great  confusion*  He  confessed,  he  had  b^uo 
the  fire,  and  persisted  in  his  confession  to  his 
death,  for  he  was  hanged  upop  no  other  evi* 
dence  but  that  of  his  own  confession.  It  ii 
true,  lie.  gave  so  broken  an  account  of  c he- 
whole  matter,  that  he  was  thought  mad.  Yet 
ha  was  biiodfoldedi  and  carried  to  seven! 
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the  tome  month,  the  Honse  of  Commens  ap- 
|»ointcd  a  Cominittee  to  enquire  into  the  causes 
of  the  late  Fire,' before  whom  the  following  in- 
funnations  were  given  in,  and  pro? ed  before  the 
Committee ;  as  by  their  report  will  more  clearly 
appear,  bearing  date  thet2nd  of  Janoarj  1666. 
And  opon  the  8th  of  l^ebniary  following,  the 
pariiaiaent  was  prorogued ;  before  they  came 
to  give  their  judgment  tlieieupon. 

September  125,  1666. 

Resolved,  ^c.  **  That  a  Committee  be  ap- 
pointed to  enquire  into  the  causes  of  the  late 
lire,  and, that  it  be  referred  to 
Sir  Charles  Harbord^      Sir  Solomon  Swale, 


Sir  Richard  Ford,  Sir  Robert  Atkins, 

Mr.  Rob.  Milliard,  Sir  Thonuis  Gower^ 

Sir  William  Lowtlier, '  Mr.  Trevor, 

Sir  Richard  Vatley,  Sir  Thcnnas  Clifford, 

Sir  Rowland  Beckley,  Sir  lien.  Caesar, 

Sir  Thomas  AUeo,  Sir  John  Monson, 


Mr.  Sandys, 
Col.  Birch, 
Sir  Robert  Brook, 
Sir  The.  Littleton, 
Mr.  Prin, 
Mr.  Jones, 


Sir  Thomas  Tomlins, 
Mr.  Seymour, 
Mr.  Finch, 
Lord  Herbert, 
Sir  John  Heath, 
Mr.  Mill  ward. 


Mr.  Whorwood, 
Mr.  Coventry, 
Serj.  Maynard, 
Sir  Jo.  Talbot, 
Mr.  Morley, 
Mr.  Garraway, 
Sir  Frau.  Goodrick, 
Col.  Strangways, 
Sir  Edw.  Massey, 


Sir  John  Charlton, 

Lord  Ancram, 

Mr.  Pcpis, 

Sir  Richard  Everard, 

Mr.  Crouch, 

Mr.  Merrel, 

Sir  Will.  Hickmftn, 

Sir  Richard  Brown, 

Mr.  Mayuard. 


Sir  Edm.  Walpool, 

And  they  arc  to  meet  to-morrow  at  two  of 
the  clock  in  the  afternoon,  in  the  Speaker's 
chamber ;  and  to  send  for  persons,  papers^ 
and  records. 

Wm.  Coldesborovgh,  CL  Dom.  Com. 


places  of  the  city :  and  then,,  his  eves  being 
opened,  be  was  alked,  if  that  was  the  place : 
and  he  being  carried  to  wrong  places,  after  he 
kwked  roufKl  about  for  some  time,  he  said, 
that  was  not  the  place :    but  when  he  was 
brought  to  the  place  where  it  first  broke  out, 
lie  aiinned  that  was  the  true  place.      And 
TiUotson  told  roe,  that  Howell,  then  the  re- 
corder of  London,   was   with  him,  and  had 
■Hich  discourse  with  him ;  and  that  he  con- 
cluded, it  was  impossible  that  it  could   be  a 
melancholy  dream  :  the  horror  of  the  fact,  and 
the  terror  of  death,  and  perhaps  some  engage- 
neota  in  confession,  might  pot  him  in  such 
disorder,  fhat  it  was  not  possible  to  draw  a 
clear  account  of  any  thing  from  him,  but  of 
what  related  to  himself    TiUotson,  who  be- 
lieved tbat  the  city  was  burnt  on  design,  told 
me  a  circumstance  that  made  the  Papists  em- 
ploying such  a  crazed  man  in  such  a  service 
more  credible.    Langhom,  ^the  Popish  coun- 
■eUor  at  law,  who  for  many  years  passed  for  a 
Protestant,  was  dispatching  a  half-witted  man 
CD  laanage  elections  in  Kent  before  the  Re- 
storatioti.    TiUotson,  being  present,  and  ob- 
serving what  a  sort  of  man  he  was,  asked  Lang- 
liom,  how  he  could  employ  him  in  such  ser- 
vices.    Langlmrn  answered,  it  was  a  maxim 
with  him  in  dangerous  services  to  employ  none 
but  half-witted  men,  if  they  could  be  but  se- 
cret and  obey  orders :  for  if  they  should  cliange 
tiwir  mindg,  aud   turn  informers    instead    of 
agents,  it  would  be  easy  to  discredit  them,  and 
lo  eany  off  the  weight  of  any  discoveries  they 
conld  make,  by  shewing  they  were  madmen, 
and  so  not  like  to  be  trusted  in  critical  things. 
**  The  most  extraordinary  passage,  though  it 
is  bat  a  presumption,  was  told  me  by  Dr.  Lloyd 
and  the  countess   of  Clarendon.     The  latter 
had  a  great  estate  in  the  New  River  that  is 
brought  from  Ware  to  London,  which  is  brought 
together  at  Islington,  where    there  is  a  great 
room  fall  of  pipes  that  convey  it  through  aU 
"tiie  streets  of  London.    The  constant  order  of 
llMtt  snatter  was,  to  set  aH  the  pipes  a  ronoing 


».r  . 


on  Saturday  night,  that  so  the  cisterns  might 
be  all  full  by  Sunday  morning,  there  being  a 
mure  than  ordinary  consumption  of  water  on 
that  day.    There  was  one    Grant,    a   papist, 
under  whose  name  sir  William  Petty  published 
his  Observations    on  the   Bills  of  Mortality  : 
He  had  some  time  before  applied  himself  to 
Lloyd,  who  had  great  credit  witii  the  countess 
of  Clarendon  ;  and  said,    he   could  raise  that 
estate  considerably,  if  she  would  make  him  a 
trustee  for  her.     His  schemes  were  probable  : 
And  he  was  made  one  of  the  board  that  go- 
verned that  matter:     And  by  that   he   had  a 
right  to  come  as  often  as  he  pleased,  to  view 
tl^ir  works  at  Islington.    He  went  thither  the 
Saturday  before  the  fire  broke  out,  and  called 
for  the  key  of  the  place  where  the  heads  of  the 
pipes   were,    and    turned  aU*  the    cocks  that 
were  th^n  open,  and  stopt  the  water,  and  went 
away,   and  carried   the  keys    with  him.     do 
when  the  fire  broke    out  next   morning,  they 
opened  the  pipes  in  the  streets  to  find  water, 
but  there  was  none.  And  some  hours  were  loft 
in  sending  to  [Islington,  ,where  the  door  was  to 
be  broke  open,  and  the  cocks  turned.     And  it 
was  long  btibre  the  water   got    to  Londoa. 
Grant  indeed  denied  that    he  had  turned  the 
cocks.    But  the  officer  of  the  works  affirmed, 
that  be  had,  according  to  order,  set  them  all  a 
rnunins,  and  that  no  person  had  got  the  keys 
from  him,  besides  Grant  who  confessed  he  had 
carried  away  the  ieys,  but  pretended  he  did  it 
without    design.     There    were   many    other 
stones  set  about,  as  that  the  papists  in  several 
places  had  asked,  if  there  was  no  news  of  the 
burning  of  London,  and  that  it  was  talked  of 
in  many  parts  beyond  sea,  long  before  the  news 
could  get  thither  from  London.    lo  this  mat- 
ter I  was  much  determined  by  what  sir  Tho« 
mas  Littleton,  the  father,  told  me.     He  was  a 
man  of  n.  strong   head,  and  sound  judgment^ 
He  had  just  as  much  knowled^^e  in  trade,  his*' 
tory,the  disposition  of  Europe,  and  the  consti- 
tution of  England,  as  served  to  feed  and  direct 
his  own  tbougfaUi  aod  no  morei    He  lived  aJl 
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October  Q,  1666. 

Ordered,  that  the  megnbers  following;  be  add- 
ed (o  the  Committee  appointed  to  enquire  into 
the  causes  of  the  late  Fire,  viz.  sir  John  Pelh.im, 
Mr.  Hugh  Bascowen,  Mr.  Giles  Hungerford,  sir 
William  Lewis,  sir  Gilbert  Gerrard,  sir  John 
Brampstone,  Mr.  Milward,  Mr.  Buscowen  ; 
and  all  the  members  that  serve  for  the  cil^  of 
Loudon.  W.  GoLDESBRoucH,  Ci.  Dom.  Com. 
October  16,  1G66. 

Ordered,  That  Mr.  Davies,  sir  Tho.  Higgics, 
Mr.  6r.  John,  sir  Richard  Franklin,  sir  1  ho. 
Toupkias,  Mr.  Devereux,  Mr.  Millard,  Mr. 
Lewis,   Mr.   Dodsiveil,   sir  James    Thyn,  Sir 
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« 

Edw.  Piene,  Mr.  Coleman,  sir  Tho.  Allen,  Mr. 
Giles  IlunKerford,  Mr.  Churchill,  be  added  to 
the  committee  appointed  to  inquire  into  the 
causes  of  the  late  Fire. 

VVm.  Goldesb&ough,  Cler.  Dom.  Com. 
The  honourable  committee,  according  to  the 
foremen tioned  orders  of  the  house,  did  meet  in 
the  Speaker^s  chamber,  and  having  chosen  Sir 
Robert  Brooke  for  their  chairman,  proceeded  to 
receive  many  considerable  informations  from 
divers  credible  persons,  about  the  matter  where- 
with  they  were  intrusted,  and  thereupon  did  at 
lust  agree  that  sir  Robert  Brook  should  make 
the  ensuing  Report  to  the  honourable  House  of 
Commons. 


the  summer,  long  in  London,  where  I  was  his 
next  neighbour,  and  had  for  seven  yeara  a  con- 
stant and  daily  conversation  n  ith  him.     He  was 
Treasurer   of  the  navy    in  conjunction   with 
Osborn,  who  was  afterwards  L<>rd  Treasurer, 
who  supplanted  him  in  that  post,  and  eot  it  all 
into  his  own  hands.     He  h;«d  a  very  bad  opi- 
nion of  the  king ;  and  thought,  that   he  had 
worse  intentions  than  bis  brother,  but  that  he 
had  a   more  dexterous   \%ay  of  covering  and 
managing  them;  only  his  hainess  made  him 
less  earnest  in  prosecuting  them.     He  had  ge- 
nerally the  character  of  the  ablest  parliament 
nan  in  his  time.     His  chief  estate  lay   in  the 
city,    not  far   from  the  place  where  the  fire 
broke  out,  though  it  did  not  turn  that  way.  He 
was  one  of  the    committee  of  the    House  of 
Commons,  that  examined  all  the  presumptions 
of  the  city's  being  burnt    on   design  :  And  he 
often  assured  roe,  that  there  was  no  clear  pre- 
sumption made  out  about   it,  and  that  many 
•tones,  which   %«ere  published  with    good  as- 
surance, came  to  nothing  upon  a  strict  examina- 
tion.    He  was  at  that   tnne,   that  the  inquiry 
was  mad^,  in  employment  at  court.     So,  whe- 
ther that  bias&fd   him,  or  not,  I  cannot  tell. 
There  was  so  great  a  diversity  of  opinions  in 
the  matter,  that  I  mu^t  leave  it  under  the  same 
uncertainty  in  >«hich  I  found  it.     If  the  French 
and  Dutch  had  been  at  that  time  designing  an 
impression  elsewhere,  it  might  have  been  more 
reasonable  to  suppose  it  was  done  on  design  to 
distract  our  affairs.    But  it  fell  out  at  a  dead 
time  ikbeo  no  advantage  could   be   made  of 
it.     And    it    did    not  seem    probable,   that 
the    Papists    had    engaged     in    the    design, 
mere  It  to  impoverish   and  ruin   the  nation ; 
for    they  had    nothing   ready  then    to    graft 
upon  tUe  confusion   that  this  put  all  the  peo- 
ple in.     Above  twelve  thousand   houses  were 
purat  down,  with    the  greatest    part  of  the 
furniture  and  merchandize  that  was  in  them. 
Allimeans  used  to  stop  it  proved  ineffectual; 
tlio'  the  blowing  up  of  houses  was  the  most 
effectual  of  any.     But  the  wind  was  so  high, 
that  fleaks  of  fire  and  burning  matter  were  car- 
ried in  the  air  cross  several  streets.     So  that 
the  fire  spread  not  only  in  the  next  neighbour- 
hood* but  at  a  ereat  distance. .  The  king  and 
the  duke  were  almost  all  the  day  long  on  horse- 
back with  the  guards,  seeing  to  all  that  could 


be  done,  either  for  Quenching  the  fire,  or  for 
carrying  ofl[  persons  and  goods  to  the  fields  all 
about  lymdon.  The  most  asUmishing  circum* 
stance  of  that  dreadful  conflagration  was,  that, 
notwithstanding  the  great  destruction  that  was 
made,  and  the  great  confusion  in  the  streets, 
I  could  never  hear  of  any  one  person  that  was 
either  burnt,  or  trodden  to  deatli.  The  king 
was  never  observed  to  be  so  much  struck  with 
any  thing  in  his  whole  life,  as  with  this.  But 
the  citizens  were  not  so  well  satisfied  with  the 
duke*a  behaviour.  They  tliought  he  looked  too 
gajr,  nnd  too  httle  concerned.  A  jealousy  of 
his  being  concerned  in  it  was  spread  about 
with  great  industry,  but  with  y^ry  little  ap- 
pearance of  truth.  Yet  it  grew  to  be  gn^ 
dually  believed,  chiefly  after  he  owned  he  was 
a  Pnpist."    Burnet. 

"  It  was  upon  tlie  first  day  of  that  Septem* 
ber,  in  the  dismal  year  of  1666  (in  which  many 
prodigies  were  expected  and  so  many  really 
fell  out)  that  that  memorable  and  terrible  fire 
brake  out  in  London,  which  begun  about  niid* 
night,  or  nearer  the  morning  of  Sunday,  in  a 
baker *s  house  at  the  end  of  Thames-street  next 
the  Tower,  there  being  many  little  narrow  al- 
leys and  very  poor  houses  about  the  place 
wnere  it  first  appeared ;   and  then  finding  such 
store  of  combustible  materials,  as  that  street  is 
always  furnished  with  in  timber- bouses,  the  fire 
prevailed  so  powerfully,  that  that  whole  street 
and  the  neighbourhood  was  in  so  short  a  time 
turned  to  ashes,  that  few  persons  had  time  to 
save  and  preserve  any  of  their  goods ;  but  were 
a  heap  of  people  almost  as  dead  with  ilie  sod- 
den distraction,  as  the  ruins  were  which  they 
sustained.    The  magistrates  of  the  city  assem- 
bled quickly  together,  and  with  the  usual  reflse- 
dies  of  buckets,  which   they   were  provided 
with ;    but  the  fire  was  too  ravenous  to  be  ex- 
tinguished with  such  quantities  of  water  as 
those  instruments  could  apply  to  it,  and  fasten- 
ed SI  ill  upon  new  materials  before  it  had  de- 
stroyed the  old.     And  though  it  raged  furiously 
all  that  day,  to  that  degree  that  all  men  stood 
amazed,  as  spectators  only,  no  man  knowmg 
what   remedy   to  apply,  nor  the  magistrates 
what  orders  to  give :   yet  it  kept  withm  soiae 
compass,  burned  what  was  next,  and  Uid  hold 
only  on  both  sides;  and  the  greatest apprchen- 
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The  REPORT  op  Sie  ROBERT  BROOK, 
Cb^rman  to  the  Committee  that  wsis  ap- 
pointed by  the  House  of  Commoos  to  in- 
quire into  the  Firing  of  the  City  of  London ; 
made  the  39ad  January,  1667. 

In  a  letter  from  Alanson,  of  the  33rd  of  Aa- 
(usty  1666>  New  Stile,  written  from  one  Dural 
to  a  gentleman  in  lodging  in  the  hou«e  of  one 
of  the  ministers  of  the  French  Churcti  in  Lon- 
don, called  M.  Herault,  there  weie  these  ex- 
pressions : 

*'  Pray  acquaint  me  with  the  truth  of  certnin 
news  which  is  common  in  this  country,  that 
a  fire  from  heaven  is  fallen  upon  a  city  called 
Beike,  situated  on  the  side  of  the  River  of 
Thamesy  where  a  world  of  people  have  been 
killed  and  burnt,  and  houses  also  consumed*' 
which  seemed  a  word  of  Cabal,  cast  out  by 
•ome  that  were  knowing,  and  othei-s  that  might 
be  ignorant  of  the  signification  of  it. 

Mrs.  Elizabeth  Styles  informs.  That  in  April 
last,  in  an  eagerdiscourseshehad  with  a  French 

sk>n  was  of  the  Tower,  and  all  considerations 
«uteired  upon  how  to  secure  that  place. 

'*  But  in  the  night  the  wind  changed  and* 
parried  the  danger  from  thence,  but  with  so 
^eat  and  irresistible  violence,  that  as  it  kept 
the  English  and  Dotch  fleets  from  grappling 
when  they  were  so  near  each  other,  so  it  scat- 
tered the  fire  from  pursuing  the  line  it  was  in 
with  all  its  force,  and  spread  it  over  the  city  : 
■o  that  they  who  went  late  to  bed  at  a  great 
distance  from  any  plaee  where  the  fire  prevail- 
ed^ were  awakened  before  morning  with  their 
own  honse's  being  in  a  flame ;  and .  whilst  en- 
deavour was  used  to  quench  that,  other  houses 
were  discovered  to  be  burning,  which  were  near 
no  place  from  whence  they  could  imagine  the 
fire  could  come ;  all  which  kindled  anoilier  fire 
in  the  breasts  of  men,  almost  as  dangerous  as 
Chat  within  their  houses. 

**  Monday  morning  produced  first  a  jealousy 
and  then  an  universal  conclusion,  that  this  fire 
fame  not  by  chance,  nor  did  they  care  where 
it  began  ;  but  the  breaking  out  in  several  places 
at  so  great  distance  from  each  other  made  it 
eviflent,  that  it  was  by  conspiracy  and  combi- 
nation. And  this  determination  could  not  hold 
long  without  discovery  of  the  wicked  authors^ 
who  were  concluded  to  be  all  the  Dutch  and 
sU  the  French  in  the  town,  though  they  had  in- 
habited the  same  places  above  twenty  years. 
All  of  that  kind,  oi^  if  they  were  strangers,  of 
what  nation  soever,  were  laid  hold  of;  and 
-  after  all  tlie  ill  usage  that  can  consist  in  words, 
and  some  blows  and  kicks,  they  were  thrown 
into  prison.  And  shortly  after,  the  same  con- 
clusion comprehended  all  the  Roman  L-atho- 
lics,  who  were  in  the  same  predicament  of 
guilt  ami  danger,  and  quickly  found  that  their 
ooly  safety  consisted  in  keeping  within  doors ; 
tod  yet  sr^me  of  them,  and  of  quality,  were 
taken  by  force  out  of  their  houses  and  carried 
to  prison. 


servant  of  sir  Vere  Fan,  be  hastily  replied.  You 
English  maids  will  like  the  Frenchmen  better 
when  there  is  not  a  house  left  between  Temple-^ 
Bar*and  London -Bridge.  To  which  she  ans- 
wered, I  hoptf  your  eyes  will  never  see  that : 
he  rcplyed.  This  will  come  to  pass  between  Juda  ' 
and  October. 

William  TUdale  informs,  That  he  being  about 
the  beginning  of  July  at  the  Greyhound  in  St. 
Martins,  with  Fitz-harris  an  Irish  Papist,  heard 
him  say,  there  would  be  a  sad  desolation  in 
September,  in  Noyeuiber  a  wor^e,  in  December 
ail  would  be  united  into  one.  Whereupon  ht 
asked  him,  where  this  desolation  would  be? 
he  answered,  in  London.  / 

Mr.  Light  of  Ratcliff,  having  some  discourse 
with  Mr.  Langhorne  of  the   Middle-Temple, 

^  Barrister,  (reputed  a  zealous  papist)  about  Fe- 
bruary 15  last,  after  some  discourse  in  dis- 
putation about  reJi((ion,  oe  took   him 'by  the 

,  hand,  and  said  to  him.  You  expect  great  things 
in  1666,  and  think  that  Rome  will  be  destroyed^ 
but  what  if  it  be  London. 

"  When  this  rage  spread  as  fiu*  as  the  fire, 
and  e\'er^  hour  brought  reports  of  some  bloody 
effects  of'^it,  worse  than  in  truth  there  were,  the 
king,  distributed  many  of  the  prrvy  council  into 
several  quarters  of  the  city,  to  prevent,  by  their 
authorities,,  those  inhumanities  which  he  heard 
were  committed.  In  the  mean  time,  even  thej 
or  any  other  person  thought  it  not  safe  to  de- 
clare, ''That  they  believed  that  the  fire  came 
hy  accident,  or  that  it  was  not  a  Plot  of  the 
Dutch  and  the  French  and  Papists  to  burn  the 
city  ;^  which  was  so  generally  believed,  and  in 
the  best  company,  tnat  he  who  said  the  con- 
trary was  suspected  for  a  conspirator,  or  at 
best  a  favonrer  of  them.  It  could  not  be  con- 
ceived how  a  house  that  was  distant  a  mile 
from  any  part  of  the  fire,  could  suddenly  be  in 
a  flame,  withodt  some  particular  malic^  ;  and 
t&is  case  fell  out  every  hour.  When  a  man  at 
the  farthest  end  of  Bread-street  had  made  a 
shifl  to  get  out  of  his  house  his  best  and  most 
portable  goods,  because  the  fire  had  approach- 
ed near  them ;  he  no  sooner  had  secured  them, 
as  he  thought,  in  some  friend's  house  in  llol- 
born,  which  was  believed  a  safe  distance,  but 
he  saw  that  very  house,  and  none  else  near  it, 
in  a  sudden  flame.  Nor  did  there  want  in  this 
woeful  distemper,  the  testimony  of  witnesses 
who  saw  this  villainy  committed,  and  appre- 
hended men  who  they  were  ready  to  swear  threw 
fireballs  imo  houses,  which  were  presently 
burning. 

**  The  lord  Hollis  and  lord  Ashley,  who  had 
their  quarters  assigned  about  Newgate  Market 
and  the  streets  adjacent,  bad  many  brought  to 
them  in  custody  for  crimes  of  this  nature  ;  and 
saw,  within  a  very  little  distance  from  the  place 
where  they  were,  the  p^ple  eathered  together 
in  great  disorder;  and  as  vtey  came  nearer 
saw  a  man  in  the  middle  of  them  without  a  hat 
or  cloak,  pulled  and  hauled  and  very  ill  used, 
whom  they  knew  to  be  a  lecvant  to  the  Pnrtii* 
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Mr,  KiUly  of  Barkio  in  Essex,  informs,  That 
one  Mrs.  Yazley,  a  papist,  ofllford  in  thes^id'^ 
county,  came  unto  bis  house,  August  the  Idth, 
and  being  in  discourse  with  bis  mother,  baid, 
Thej  saj  the  next  Thursday  wijl  be  the  hottest 
day  that  ever  was  in  Eof^laod.  She  replied,  1 
hope  the  hottest  season  of  the  year  is  now  past : 
to  t^hich  she  answered,  1  know  not  whether  it  be 
the  hottest  for  weather  or  for  action.  This  Mrs. 
Yazley  comio^  to  the  same  house  the  week  after 
the  fire,  Mr.  Kitely  said  to  her  with  some  trou- 
ble, I  hare  often  ihonght  of  your  hot  Thursday ; 


gal  ambassador,  who  wat  presently  brought  to 
them;  And  a  sobst-dntial  citizen  was  ready  to 
take  his  oath,  *  That  he  saw  that  man  put  his 
>  hand  in  his  pocket,  and  (((row  into  a  shop  a 
^-fire  ball ;  upon  which  he  saw  the  house  im- 
'  m.ediately  on  fire :  whereupon,   bein^  on  the 

*  other  side  of  the  way,  and  seeing  this,  he 
'  cried  out  to  the  people  to  stop  that  gentle- 
'  man,  and  made  all  the  haste  he  could  him- 
'self;'  but  the  people  had  first  seized  upon 
htfn,  and  taken  away  his  sword,  which  he  was 
ready  to  draw;  and  he  not  speaking  nor  un- 
derstanding English,  they  had  used  him  in  the 
manner  set  down  before.  I'he  lord  Hollis 
told  him  what  he  was  accused  of,  and  '  that  he 

*  was  seen  to  have  thrown  somewhat  out  of 
'  his  pockety  which  they  thought  to  be  a  fireball, 

*  which  was  now  on  fire;'  and  the  people  had 
diligently  searched  his  pockets  to  find  more  of 
the  saiT)e  commodities,  but  found  nothing  that 
they  meant  to  accuse  him  of.  The  man  stand- 
ing in  great  amazement  to  hear  he  was  so 
charged,  the  lord  Holiis  asked  him,  *  what  it 
'  was  that  he  pulled  out  of  his  pocket,  and 

*  what  it  was  he  threw  into  the  house  :*  ta 
which  he  answered,  *  that  he  did  not  think  that 
'  be  had  put  his  hand  into  his  pocket ;  but  he 
'  remembered  very  well,  that  as  he  walked  in 

*  the  street  he  saw  a  piece  of  breod  upon  the 
'  ground,  which  he  took  up  and  laid  upon  a 

*  sh^f  in  the  next  house ;'  which  is  a  custom 
or  superstition  to  natural  to  tite  Portuguese, 
that  if  the  king  of  Portugal  were  walking,  and 
saw  a  piece  of  bread  upon  the  ground,  he 
would  take  it  up  with  his  own  hand,  and  keep 
it  till  he  saw  a  fit  place  to  lay  it  down. 

"  The  house  being  in  view,  the  lords  with 
many  of  the  people  walked  to  it,  and  found  the 
piece  of  bread  just  wUhtn  the  door  upon  a 
board,  where  he  said  he  laid  it;,  and  the  house 
on  fire  was  two  doors  beyond  it,  which  the  man 
who  was  on  the  other  Me  of  the  way,  and  saw 
this  miD  pof  hiakaad  into  the  house  without 
staying,  and  presently  after  the  fire  break  out, 
concluded  to  be  the  same  boose ;  which  was 
Tery  natural  in  the  frigbt  tliat  all  men  were  in ; 
Dor  did  the  lords,  though  they  were  satisfied, 
sat  the  poor  man  at  lilMrtj ;  but,  as  if  there 
remained  leroand  enoa^h  of  saspicioti,  com- 
mitied  him  to  the  conscahle,  to  be  kept  by 
faim  in  hie  own  house  for  sojne  hoars,  when 
they  praceoded  they  woald  examine  him  again. 
Nor  were  aay  persona  who  were  soisad  ttp<m  ia 
tha  sama  oauiir,  as  malticudia  were  *•  all 
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to  which  she  replied,  It  was  not  indeed  upon 
the  Thursday,  but  it  happened  upon  the 
Sundaj  was  sen'night  after.  Mrs.  Yazley  hear- 
inf;  this  evidence  produced  against  her,  endea- 
voured to  avoid  the  words,  saying,  Tliat  upon 
the  13th  of  August  she  did  tell  Mrs.  Kitely, 
that  they  say  the  next  Thursday  will  be  the 
darkest  Thursday  that  ever  was  in  England,  bat 
not  otherwise;  which  she  aftimis  to  have  re< 
celved  from  one  Finchman,  an  old  woman  of 
Ilford  ;  who  being  examined  by  a  justice  of 
peace  to  discover  the  truth  thereof,  denied  that 


the  parts  of  the  town,  especially  if  they  were 
strangers  or  Papists,  presently  discharged,  when 
there  was  no  reasopable  ground  to  suspect; 
but  ail  sent  to  prison,  where  they  were  in  much 
more  security  than  they  could  have  been  ia 
full  liberty,  after  they  were  once k noun  to  have- 
been  suspected  ;  and  mobt  of  tflem  understood 
their  commitment  to  be  upon  that  ground, 
and  «fere  ^lad  of  it. 

'*  The  fire  and  the  wind  continued  in  thestme 
excess  all  Monday,  Tuesday,  and  Wednesday, 
till  afternoon,  and  fitfttg  and  scattered  branas 
burning  into  all  quarters;  the  nights  more  ter- 
rible than  the  days,  and  tlie  light  the  same,  the 
Rgbr  of  the  fire  supplying  that  of  the  sun.  And 
indeed  whoerer  was  an  eye  witness  of  that  terri* 
ble  prospect,  can  never  nave  so  livel v  an  image 
of  tne  last  conflagration  till  he  beholds  it ;  the 
faces  of  all  people  in  a  wonderful  drjectiori  and 
discomposure,   not  knowing  %vhere  they  coald 
repo^  themselves   for  one  hour's  sleep,  and 
no  distance  thought  secure  from  the  fire,  which 
suddenly  started  up  before  it  was  suspected; 
so   that  people  left  their  houses  and  carried 
away  their  .goods  from  many  places  which  re* 
oeived  no  hurt,  and  whither  they  afterwards  re* 
turned  again ;    all  the  fields  full  of  wt>men  and 
children,  who  Imd  made  a^shift  to  bring  thither 
some  goods  and  conveniences  to  rest  upon,  af 
safer  than  any  houses,  where  yet  they  f^lt  sudi 
intolerable  heat  and  drought,  as  if  they  had 
been  in  the  middle  of  the  fire.    The  king  and 
the  duke,  who  rode  from  one  place  to  another^ 
and  put  themselves  into  great  dangers  amoo|it 
the  burning  and  falling  houses,  to  give  advice 
and  direction  what  was  to  be  done,  underwent 
as  mudr  fatigue  as  tlie  meanest,  and  had  st 
little  sleep   or  rest;  and  the  faces  of  all  mea 
appeared  ghastly  and  in  the  highest  confosk>n. 
The  country  sent  in  carts  to  help  those  misera- 
ble people  who  had  saved  any  goodst  And  by 
this  means,  and    th^  help  of  coaches,  all  the 
neighbour  vilta|;es  were  filled  with  more  peo- 
ple than  they  could  contain,  and  more  goods 
than  they  could  find  room  for ;  so  that  those 
fields  became  likewise  as  full  as  the  other  aboat 
London  and  Westminster. 

"  It  was  observed  that  where  the  fire  pre- 
vailed most,  when  it  met  with  brick  buildings 
if  it  was  not  repulsed,  it  was  so  well  resisted 
that  it  mado  a  much  slower  progress ;  and  when  • 
it  bad  done  its  worst,  that  the  timber  and  •n 
the  combustible  matter  fell,  it  fell dowa  totba 
bottom  within  the  house,  and  the  watts  itopa 
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CbippeDham  in  tbe  county  of  Wilts,  coming 
from  market  with  one  John  Woodman  of  Kei- 
loway  in  the  same  county,  the  Thursday  before 
the  fire  begun  in  London,  tiiey  had  some  die* 
eour<«e  about  the  buvinir  ol  a  vuke  of  fiic  bul- 
locks,  Miter^in  they  difiVretJ,  because  Wood* 
man  wIk)  was  (o  sell  them  was  desired  to  keep 
them  awhile  in  his  hands ;  But  the  said  Wor)d- 
man  denied  so  to  do,  for  that  as  he  aliedged, 

to  watch  the  fire  that  fvns  upon  the  ground, 
that  it  might  not  break  out  n|2;ain.  i\nd  this 
was  the  better  performed,  because  they  who 
had  yet  their  houses  standing  had  not  tho 
courage  to  sleep,  but  watched  with  much  Jess 
distraction;  tliuugh  the  same  dibtemper  still 
remained  in  the  utmost  extent,  *  (hat  all  this 
'  had  fallen  out  by  the  conspiracy  of  the  Frencii 
'  and  Dutch  with  tiie  i^apists ;'  and  ail  gaols 
were  filled  with  those  who  were  evtfy  liour  ap* 
prehended  upon  that  jealousy,  or  rather  upon 
some  evidence  that  they  were  guilty  oftha< 
crime.  And  tbe  people  were  so  sottish,  that 
they  believed  thai  all  the  French  in  the  town 
(which  no  doubt  were  a  very  great  number) 
were  drawn  into  a  body,  to  prosecute  those  by 
the  sword  who  were  preserved  from  the  fire; 
and  the  inhabitants  of  a  whole  street  have  raa 
in  a  great  tumult  one  way,  upon  the  rumour 
that  tbe  French  were  marchmg  at. the  other 
eed  of  it;  so  terrified  men  were  with  their  own 
apprehensions. 

**  When  the  night,  though  far  from  being  a  quiel 
one,  had  somewhat  lessened  the  consternation^ 
the  first  care  the  king  took  was,  that  the  coun- 
try might  speedily  supply  markets  in  all  places, 
that  they  who  had  saved  themselves  ffpm  burn- 
ing might  not  be  in  danger  of  starving ;  and  if 
there  had  not  been  extraordinary  care  and  di- 
ligence used,  many  would  have  perished  that 
way.  The  vast  destrqction  of  corn,  and  all 
other  sorts  of  provisions,  in  those  parts  where 
the  fire  had  prevailed,  had  not  only  left  all  that 
people  destitute  of  all  that  was  to  be  eat  or 
drank;  but  th^  bakers  and  brewers,  which  in- 
habited the  other  parts  which  were  unhurt,  had 
forsaken  their  houses,  and  carried  away  all  that 
was  portable  :  insomuch  as  many  days  passed 
before  there  were  enough  in  their  wits  and  'm 
their  houses  to  fait  to  th^ir  occupations ;  and 
those  parts  of  the  town  which  God  had  spared 
and  preserved  were  many  hours  without  any 
thing  to  eat,  as  well  as  thry  who  were  id  the 
fields.  And  yet  it  can  hardly  be  conceived, 
how  great  a  supply  of  all  kinds  was  brought 
from  all  places  within  fonr  and  twenty  hoars. 
And  which  was  more  miraculous,  in  four  days, 
in  all  the  fields  about  the  town,  which  seemed 
covered  with  those  whose  habitations  were 
.burned,  and  with  the  goods  which  they  had 
saved,  there  was  scarce  a  man  to  be  seen  : 
all  found  shelter  in  so  short  a  time,  either  in 
those  parts  which  remained  of  the  city  and  in 
the  suburbs,  or  in  the  neighhour  villages ;  all 
kind  of  people  expressing  a  marvellous  chari- 
ty towards  those  who  appeared  to  be  undone. 
And  very  many,  with  more  expedition  than 
3G 
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ever  she  said  any  such  words  to  Mrs.  Yazly,  or 
that  she  had  discoursed  with  her  about  any 
ittch  matter ;  and  as  to  the  subsequent  words, 
sbe  eaith  Mrs.  Yazly  denies  ever  to  have  spoken 
tbetn ;  but  Mr.  Kitely  offered  in  her  presence 
(if  it  should  be  demanded)  to  bring  his  moth«r 
and  wife  to  testify  the  same. 

William  Ducket^  esq.  a  member  of  the 
House,    informs.  That  one   Henry   Baker  of 

aod  enclosed  the  fire,  and  it  was  bunied  out 
without  making  a  further  progress  in  many  of 
those  places ;  and  then  the  vacancy  so  inter- 
rupted the  fury  of  it,  that  many  times  the  two 
or  three  next  bouses  stood  wittiout  much  da- 
mage. Besides  the  spreading,  insomuch  as  all 
London  seemed  but  one  fire  in  the  breadth  of 
ft,  it  seemed  to  continue  in  its  full  fury  a  direct 
Jioe  to  the  Thames  side,  all  Cheapside  from 
beyond  the  Exchange,  through  Fleet-street; 
insomuch  as  for  that  breadth,  taking  in  both 
aides  as  far  as  the  Thames,  there  was  scarce  a 
bouse  or  church  standing  from  the  bridge  to 
Dorset-house,  which  wais  burned  on  Tuesday 
night  after  Baynard's  Castle. 

"  On  Wednesday  morning,  when  the  king 
saw  that  neither  the  fire  decreased  nor  the 
wind  leseened,  he  even  despaired  of  preserving 
Whitehall,  but  was  more  afraid  of  Westminster- 
abbey.  But  having  observed  by  his  having 
Ttstted  all  places,  that  where  there  were  anv 
▼acant  places  between  tbe  houses,  by  which 
tbe  progress  of  the  fire  was  interrupted,  it 
cbaoged  its  course  and  went  to  the  other  side ; 
be  gave  order  for  puUing  down  many  houses 
about  WhiteJ^ali,  some  whereof  were  newly 
built  and  hardly  finished,  and  sent  many  of  his 
choice  goods  by  water  to  Hampton-Court;  as 
most  w  the  persons  of  qnaUty  in  the  Strand, 
who  had  the  benefit  of  the  river,  got  barges 
Mid  other  vessels,  and  sent  their  furniture  for 
their  houses  to  some  houses  some  miles  out  of 
the -town.  And  very  many  on  both  sides  the 
Strand,  who  knew  not  whither  to  go,  and  scarce 
what  they  did,  6ed  with  the  families  out  of 
their  houses  into  the  streets,  that  they  might 
not  be  within  when  the  fire  h\i  upon  tmir 


^  Bat  it  pleased  Ood,  contrary  to  all  expec-^ 
tatioo,  tbat  on  Wednesday,  about  four  or  five 
o'dook  in  the  efierneon,  the  wind  fell :'  and  as 
ia  ao  instant  the  fire  decceased,  having  burned 
aUoo  the  Thames  side  to  the  New-buildings  of 
tbe  Inoer-Tempie  next  to  White-Friars,  and 
baving  consumed  them,  was  stopped  by  that 
vacancy   from    proceeding    farther  into  that 
bouse ;  but  laid  hold  on  some  old  buildings 
which  joined  to  Ram-alley,  and  swept  all  those 
iato  Fieet-6treet.     Aad  the  other  side  being 
likewise  destroyed  to  Fetter-lane,  it  advanced 
DO  farther ;  but  left  the  other  ^piart  of  Fleet- 
street  to  the  Temple-bar^  and  all  the  Strand, 
vdhurt,  but  what  damage  the  owners  of~  the 
houses  bad  done  to  themselves  by  endeavour- 
ing to  MtDOve;  and  it  ceased  in  all  other  parts 
of  the  town  near  the  same  time :  so  that  the 
fnestsst  care  then  was,  to  keep  good  guards 
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he  could  not  stay  in  the  country  till  that  time, 
which  Btker  would  have  them  delivered  to 
him  in,  and  beinij;  aiked  whither  he  was  going, 

he  refoscd  to  tell,  asking  what  he  had  to  do  to 

p     ■      -  1.1         ■     ■      ■  ■———■— 

CQn>  be  conceived,  set  up  little  sheds  of  brick 
and  timber  upon  the  ruins  of  their  own  houses, 
where  they  chose  rather  to  inhabit  tlian  in  more 
convenient  places,  though  thev  knew  they  could 
not  lung  reside  in  those  new  Duildiii<(s. 

*'  The  king  was  not  more  troubled  at  any 
particular,  than  at  the  imagination  which  pos- 
sessed the  hearts  of  so  many,  thai  all  this  mis- 
chief had  fallen  out  by  a  real  and  formed  con- 
spiracy ;  which,  albeit  he  saw  no  colour  to  be- 
lieve, he  found  very  many  intelligent  men, 
and  even  some  of  his  own  council  who  did 
really  believe  it.  Whereupon  he  appointed 
the  Frivy  Council  to  sit  both  rooming  and 
evening,  to  examine  all  evidence  of  thac 
kind  that  should  be  brought  before  them, 
and  to  send  for  any  persons  wlio  had  been 
committed  to  prison  upon  some  evidence  that 
made  the  greatest  noise;  and  sent  for  the  Lord 
Chief  Justice,  who  was  in  the  country,  to  come 
to  the  town  for  the  better  examination  of  all 
suggestions  and  allegations  of  that  kind,  there 
having  been  some  malicious  report  scattered 
libout  tlie  town,  <  that  the  court  had  so  great 
'  a  prejudice  against  any  kind  oi  testimony  of 

*  such  a  conspiracy,  that  they  discountenanced 

*  all  witnesses  who  came  before  them  to  testify 
^  what-  they  knew ;"  whidi  was  without  any 
colour  of  truth.  Yet  many,  who  were  pro- 
duced as  if  their  testimony  would  remove  all 
doubts,  made  such  senseless  relations  of  what 
they  had  been  tuld,  without  knowing  the  con- 
dition of  the  persons  who  told  them,  or  where 
to  6nd  them,  that  it  was  a  hard  matter  to  for- 
bear smiling  at  their  evidence.  Some  French- 
roen*8  houses  had  been  searched,  in  which  had 
been  found  many  of  those  shells  for  squibs  and 
other  fireworks,  frecjuently  used  in  nights  of 
joy  and  triumph ;  and  the  men  were  well 
known,  and  bad  lived  many  years  there  by  that 
trade,  and  had  no  other :  and  one  of  these  was 
the  king's  servant,  and  employed  by  the  office 
of  ordnance  for  making  grenades  of  all  kinds, 
as  well  ibf  the  hand  as  for  mortarpieces.  Yet 
ihese  men  were  looked  upon  as  in  the  number 
4>f  the  conspirators,  and  remained  still  in  pri- 
son till  their  neighbours  solicited  for  their  li- 
berty. And  it  cannot  be  enough  wondered  at, 
chat  in  this  general  rage  of  the  people  no  mis- 
cltief  was  done  to  the  strangers,  that  no  one  of 
them  was  assassinated  ootright,  though  many 
were  sorely  beaten  and  bruised. 

<*  There  was  a  very  odd  aecident  that  cod- 
.  firmed  many  in  what  they  were  inclined  to  be- 
lieve, ai|d  startled  others,  who  thoo^ht  tlic  con- 
spiracy impossible,  since  oo  combination  not 
very  discernible  and  discovered  could  have  ef^ 
fecced  that  mischief,  in  which  the  immediate 
hand  of  God  was  so  visible.  Amongst  many 
Frenchmeo  who  had  been  sent  to  Newgate, 
therowas  one  Hubert,  a  yooog  man  of  five  or 
six  and  twenty  years  of  age,  the  son  of  a  fa- 


make  that  question :  But  riding  a  little  further, 
the  said  Woodman  expressed  these  words. 
*'  You  are  brave  blades  at  Chi^'pcnhao),  yon 
made  bonfires  lately  for  beating  tlie  Dutch, 

mous  watchmaker  in  the  city  of  Roan ;  sad 
this  fellow  had  wroueht  in  the  same  profession 
with  several  inen  in  London,  and  had  for  many 
years  both  in  Roan  and  in  London  been  looked 
upon  as  distracted.  This  man  confessed  *  that 
'  he  had  set  the  first  house  on  fire,  and  thst  bt 
<  had  been  hired  in  Paris  a  year  before  to  do  it: 
'  that  there  were  three  more  combined  with 
'  him  to  do  the  same  thing,  and  that  they  came 
'  over  together  into  England  to^  put  it  m  eie> 
'  cutioo  in  the  time  of  the  plague ;  but  when 
'  they  were  in  London,  he  and  two  of  his  com- 
'  panions  went  into  Sweden,  and  returned  from 
*■  thence  in  the  latter  end  of  August,  and  bt 
'  resolved  to  undertake  it ;  and  that  the  two 
'  others  went  away  into  France.' 

'*  The  whole  Examination  was  so  senseless^ 
that  the  Chief  Justice,  who  was  not  looked  upon 
as  a  man  who  wanted  rigor,  did  not  believe  any 
thing  he  said.  He  was  asked, '  who  it  was  ia 
'  Paris  that  suborned  him  to  this  action  :*  To 
which  he  answered,  '  that  he  did  not  know, 
'  having  never  seen  him  before;'  and  ia  tbt 
enlarging  upon  that  point  he  contradicted  him- 
self in  many  particulars.  Being  asked  '  wimt 
'  money  be  had  received  to  penorm  a  servics 
'  of  so  much  hazard,'  he  said, '  he  had  received 
'  but  a  pistole,  but  was  pn>inised  five  pistoles 
*  more  when  he  should  have  done  his  work;' 
and  many  such  unreasonable  things,  that  no- 
body present  credited  any  thing  he  said.  How- 
ever they  durst  not  slight  the  evidence,  but  pot 
him  to  a  particular,  in  which  he  so  fully  con* 
firmed  all  that  he  had  said  before,  that  they 
were  surprized  with  wonder,  and  knew  not 
afterwaros  what  to  say  or  think.  The^  asked 
him,  '  if  he  knew  the  place  where  he  first  put 
'fire;'  he  answered,  '  that  he  knew  it  very 
'  well,  and  would  shew  it  to  any  body.'  Upoo 
this  the  Chief  Justice,  and  many  alden^en  who 
sat  with  him,  sent  a  guard  of  substantial  citi- 
zens with  the  prisoner,  that  he  might  shew  them 
the  house;  and  they  first  led  him  to  a  place  at 
some  distance  from  it,  and  asked  him  <  if  that 
*'  were  it ;'  to  which  he  answered,  presendy, 
'  No,  it  was  lower,  nearer  to  the  Thamei.' 
The  liouse  and  all  which  were  near  it  were  so 
covered  and  buried  in  ruins,  that  the  owueis 
themselves,  without  some  infallible  mark,  could 
venr  hardly  have  said  where  their  own  houses 
had  stood;  but  this  man  led  tliem  directly  to 
the  place,  described  how  it  stood,  the  shape  of 
the  little  yard,  the  fashion  of  the  door  and  win- 
dows, and  where  he  first  put  the  fire ;  and  all 
this  with  such  exactness,  that  the;^  who  had 
dwelt  long  near  it  could  not  so  perfectly  hate 
described  all  particulars. 

«<  This  silenced  all  fimher  doubts.  And 
though  the  Chief  Justice  told  the  king,  ^  that. 
'  all  his  discourse  was  so  disjointed  that  he  did 
'  not  believe  him  guilty ;'  nor  was  there  one 
man  who  prosecotra  or  accused  biro :  yet  o^ 
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bot  since  joa  delight  in  bonfires,  yau  timll  have 
your  bellies  fall  of  them  ere  it  be  lone,  adiling, 
That  if  he  lired  one  week  longer,  he  stioold  see 
London  as  sad  a  London  as  ever  it  was  sioce 

his  own  confession,  and  so  sensible  a  relation 
of  all  that  he  had  done,  accompanied  with  so 
many  circmnstances  (though  without  the  least 
shew  of  compHnction  or  sorrow  for  whnt  he 
said  be  had  done,  nm-  yet  seeming  to  justify  or 
to  take  delight  in  it ;  but  being  asked  whether 
be  was  not  sorry  for  the  wickedness,  and  whe- 
ther he  intended  to  do  so  mucii,  he  gave  no 
answer  aC  all,  or  mode  reply  to  what  was  soid ; 
and  with  the  same  temper  died),  the  jury  found 
him  guilty,  and  he  was  executed  accordingly. 
And  though  no  man  could  Finagine.  any  reason 
why  a  man  should  so  desperately  tlirow  away 
his  life,  which  he  might  have  saved  though  be 
had  been  guilty,  since  be  was  only  accused 
Bpon  bis  own  confession ;  yet  neither  the  judges 
nor  anv  present  at  the  trial  did  believe  him 
giiilty,  but  that  be  was  a  poor  distracted  wretch 
weary  of  his  life,  and  chose  to  part  with  it  this 
way.  Certain  it  i5,  ih'Jt  upon  the  strictest  ex- 
amination that  could  be  afterwards  made  by 
the  king's  conomand,  and  then  by  the  diligence 
of  the  House,  that  upon  the  general  jealousy 
and  rumour  made  a  committee,  that  was  very 
diligent  and  solicitous  to  make  that  discovery, 
tliere  was  never  any  probable  evidence  (that 
poor  crcatureV  only  excepted)  that  there  was 
anj  other  cause  of  that  woeful  fire,  than  the 
displeasure  of  God  Almighty:  the  first  acci- 
dent of  the  beginning  in  a  baker's  house,  where 
there  was  so  great  a  stock  of  faggots,  and  the 
neighbourhood  of  much  combustible  matter, 
of  pitch  and  rosin  and  the  like,  led  it  in  an  in- 
stant from  bouse  to  house  through  Thames- 
atreet,  with  th^  agitation,  of  so  terrible  a  wind 
to  scatter  and  disperse  it. 

**'  Let  the  cause  be  what  it  would,  the  effect 
was  very  terrible;  for  above  two  parts  of  three 
of  that  great  city  were  burned  to  ashes,  and 
those  the  toiost  rich  and  wealthy  parts  of  the 
city,  where  tbe^greatest  warehouses  and  the 
best  sbops  stood.  The  Royal  Exchange  with 
sll  the  streets  about  it,  Lombard-street,  Cheap- 
side,  Patemostei^rowj  St.  Paul's  church,  and 
Ahnost  all  the  other  .churches  in  the  city,  with 
the  Old  Bailey,  Ludgate,  all  Paul's  church-yard 
even  to  ibe  Thames,  and  the  greatest  part  of 
Fleet-street,  all  which  were  places  the  best  in- 
habited, were  all  burned  without  one  lioase  re- 
loaining. 

'*  The  value  or  estimate  of  what  that  devoor- 
log  fire  consumed,  over  and  above  the  houses, 
coaid  never  be  computed  in  anv  degree :  for 
besides  that  the -first  night  (which  in  a  moment 
swept  away  the  vast  wealth  of  Thames-street) 
there  was  not  any  thing  that  could  be  preserved 
in  respect  of  the  suddenness  and  arojaement 
{^  people  being  in  their  beds  till  the  fire  was 
in  their  bouses,  and  so  could  save  nothing  but 
^^temselves),  the  next  day  with  the  violence  of 
^  wind  increased  the  distraction ;  nor  did 
''uuiy  believe  that  the  fire  was  near  them,  or 


the  world  bet:an.  And  in  some  &hort  time 
after,  he  should  see  as  bloody  n  time,  as  ever 
was,  since  England  wns  KnrUiid.*'  This  dis^ 
course   was  not  much  taken  notice  of  at  that 


that  they  had  reason  to  remove  their  goods,  till 
it  was  upon  them  and  rendered  it  impossible. 
Then  it  fell  out  at  n  season  in  the  3^ar,  the  he- 
ginning  of  September,  when  very  many  of  the 
substantial  citizens  and  otlier  wealthy  men 
were  in  the  country,  whereof  many  had  iiqt  left 
a  servant  in  their  houses,  thinking  themselves 
upon  all  ordinary  accidents  piore  secure  in  the 
goodness  and  kindness  of  their  neighbours,  th^a 
they  could  be  in  the  fidelity  of  a  servant ;  and 
whatsoever  w»s  in  such  houses  was  entirely 
consumed  by  the  fire,  or  lost  a»  to  the  oiyuer^. 
And  of  this  cinssis  of  absent  men,  %vhen  the  fire 
came  where  the  lawyers  had  houses,  ns  tliey  had 
in  many  places,  especially  Serjeants-inn  in 
Fleet-street,  with  that  part  of  the  Inner  Temple 
that  was  next  it  and  Wiiite  Friars,  there  was 
scarce  a  man  to  whom  those  lodgings  apper- 
tained who  was  in  the  town  :  so  that  whatso- 
ever was  there,  their  money,  books,  and  papers,' 
besides  the  evidences  of  many  men's  estates  de- 
posited in  their  hands,  were  all  burned  or  lost, 
to  a  very  great  value.  But  of  particular  mens' 
losses  could  never  he  made  any  computation. 

'*  It  was  an  incredible  damage  that  was  and 
might  ratioDally  be  computed  to  be  sustained 
by  one  small  company,  the  company  of  sta- 
tioners, in  books,  paper^  and  the  other  lesser 
commodities  wliich  are  vendible  in  that 
Corporation,  which  amounted  to  no  less  than 
S00,000/. ;  in  which  prodigious  loss  there  was 
one  circumstance  very  lamentable.  All  those 
who  dwelt  near  Paul's  carried  their  goods, 
books,  paper,  and  the  like,  as  others  of  greater 
trades  did  their  commodities,  into  the  large 
vaults  which  were  under  St.  Paul's  church,  be- 
fore the  fire  came  thither :  which  vaults, 
though  all  the  church  above  the  ground  was 
afterwards  burned,  with  all  the  houses  roiind 
about,  still  stood  firm  and  supported  the  found- 
ation, and  preserved  all  that  was  within  tbem  ; 
until  the  impatience  of  those  who  had  lost  their 
houses,  and  whatsoever  they  had  else,  in  the 
fire,  made  them  very  desirous  to  see  tvliat  they 
had  saved,  upon  which  all  their  hopes  wero 
founded  to  repair  the  rest. 

'<  It  was  the  fourth  day  after  the  fire  ceased 
to  flame,  though  it  still  burned  in  the  ruins,  from 
whence  there  was  still  an  intolerable  heat,  when 
the  booksellers  especially,  and  some  otlier 
tradesmen,  who  bad  deposited  all  they  had  pre- 
served in  the  greatest  and  most  spacious  vault, 
came  to  behold  all  their  wealth,  which  to  that 
moment  was  safe :  but  the  doors  were  no  sooner 
opened,  nnd  the  air  from  without  fanned  the 
strong  beat  within,  but  first  the  dryest  and  most 
combustiide  matters  broke,  into  a  flame,  which 
consumed  all,  of  what  kind  soever,  that  till  then 
had  been  unhurt  there.  Yet  they  who  had 
committed  their  goods  to  some  lesser  vaults,  at 
a  distance  from  that  greater,  had  better  fortune ; 
and  baying  learned  from  the  second  ruin  af 
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tiroe  it  was  spoken,  but  when  the  city  of  Lon- 
don was  burned,  tiie  said  Henry  Baker  gave 
this  information  to  the  siiid  Mr.  Ducket,  and 
thereupon  he  issued  out  his  warrant  to  appre- 
hend Woodman,  hut  he  was  gone  out  of  the 
dountry,  and  cannot  be  heard  of  since. 

their  friends  to  have  more  patience,  attended 
till  the  rain  fell,  and  extinguished  the  fire  in  all 
places,  and  cooled  the  air :  nnd  then  they  se- 
curely opened  the  doors,  and  received  all  from 
thence  that  they  had  there. 

*'  If  so  vast  a  damage  as  S00,000/.  befel  that 
little  Compailv  of  Stationers  in  books  and 
paper  and  the  like,  what  shall  we  conceive  was 
lost  in  cloih  (of  whirh  the  country  clothiers  lost 
all  that  they  had  brought  up  to  Blackvrell-hall 
against  Michaelmas,  which  wns  all  burned  with 
that  fair  structure),  in  silks  of  all  kinds,  in  linen, 
and  those  richer  manufactures?  not  to  speak  of 
money,  plate,  and  jewels,  whereof  some  nere 
recovered  out  of  the  ruins  of  those  houses  which 
the  owners  took  care  to  watch,  as  containing 
somewhat  worth  the  looking  for,  and  in  wiiich 
deluge  there  were  men  ready  enou^hto  fish. 

"  The  lord  mayor,  though  a  very  honest  man, 
was  much  blamed  for  want  of  sagacity  in  the 
ilrst  night  of  the  fire,  before  the  wind  gave  it 
much  advancement :  for  though  he  came  with 
great  diligence  as  soon  as  he  had  notice  of  it, 
and  was  present  with  Hie  first,  yet  having  never 
b^en  u&ed  (o  such  spectacles,  his  consternation 
was  equal  to  that  of  other  men,  nor  did  he 
know  how  to  apply  his  authority  to  the  reme- 
dying the  present  distress;  and  when  men  who 
u-ere  less  terrified  with  the  object  -pressed  him 
very  eamestlvt  "  That  he  would  give  order  for 
the  present  pulling  down  those  houses  which 
wepe  n«  arest,  and  hy  whxh  the  fire  climbed  to 
go'  fuiiher"  (ths  doing  whereof  at  that  time 
might  probably  haie  prevented  much  of  the 
.mischief  that  succeeded),  he  thought  it  not  safe 
counsel,  and  made  no  other  an4ner,  *<  Jh&n 
that  he  durst  n'>t  do  it  without  the  consent  of 
the  owners."  His  wane  of  skill  was  (he  less 
wondered  at,  when  it  wns  known  aflerwards, 
that  some  gentlemen  of  the  Iimer  Temple  would 
not  ei^deavour  to  preserve  the  goods  which 
were  in  the  lodgiugs  of  absent  persons,  i>or 
sutTer  others  to  do  it,  **  because,'*  they  said,  *'  it 
was  against  the  law  to  break  up  any  man's 
chamber."    . 

"  The  so  sudden  repair  of  those  formidable 
ruins,  and  the  giving  so  great  beanty  to  all  de- 
formity (a  beauty  and  a  lustre  that  city  had 
sever  before  bei  n  acquainted  with)  is  little  less 
wonderful  than  toe  fire  that  contonied  it."— 
Clarendon's  Life,  p.  347. 

"  There  came  ti  most  dreadful  calamity  upon 
the  city  <»f  London,  of  which,  this  account  was 
giveti   by  authority.     '  On  September  3,  at  1 

*  of  the  clock  in  the  morning,  there  happened 

*  to  break  out  a  sad  and   deplorable  fire  in 

*  Pudding-lane  near  New- Fish-street,  which  fall- 

*  ing  ottt  at  that  hour  of  the  night,  and  in  a 

*  quarter  of  the  town  so  dose  built  with  wooden 


Robert  Hubert  of  Roan  iu  Normandy,  who 
acknowledged  that  he  was  one  of  those  that 
fired  the  house  of  Air.  Farryner  a  baker  in 
Pudding-lane,\from  whence  the  fire  had  its  be* 
ginning,  confessed,  that  he  cair.e  out  of  France 
with  onfe  Stephen  Peidloe  about  four  months 


pitched  houses,  spread  itself  so  fieir  before  day, 
and  with  <uch  distraction  to  the  inhabitants 
and  neighbours,  that  care  was  not  taken  for 
the  timely  preventing  the  fartlier  diffusion  of 
it  by  pulling  down  houses,  as  ought  to  have 
been  :  So  that  this  lamentable  fire  in  a  short 
time  became  too  big  to  be  mastered  by  any 
engines  or  working  near  it.  It  fell  out  most 
unhappily  too,  that  a  violent  easterly  wind 
fomented  it,  and  kept  it  burnitig  all  that  day 
and  the  night  following,  spreading  itself  up  to 
Grace-Cburch-street,  and  downwards  trom 
Cannon-street  to  the  water-side  as  for  ai  the 
Three  Cranes  in  the  Vintry.  The  people  io 
all  parts  about  it  distracted  by  the  vastaess  of 
it,  and  the  particular  care  to  carry  away  their 
goods :  many  attempts  were  made  to  prevent 
the  spreading  of  it,  by  pulling  doivn  hotttel, 
and  making  great  intervals,  but  all  in  vain ; 
the  fire  seizing  upon  the  timber  and  rubbish, 
and  so  continuing  itself  even  through  thoie 
spaces,  and  raging  in  a  bright  flame  all  Mondav 
and  Tuesday,  notwithstanding  his  majesty  s 
o«in,  and  his  royal  highnesses  indefatigable 
and  personal  pains  to  apply  ^^  possible  reme- 
dies to  prevent  it,  calling  upon  and  helping 
the  people  with  their  guards,  and  a  ^reat 
number  of  nobility  and  gentry  unwcariedly 
assisting  therein,  for  which  they  were  requited 
with  a  thousand  blessings  from  the  poor  dis> 
tressed  people.  By  the  favour  of  God  the 
wind  slackened  a  little  on  Tuesday  night,  and 
the  flames  meeting  with  forick  building?  etthe 
Teniple,  by  little  and  little  it  was  observed  to 
lose  its  force  on  that  side,  so  that  on  Wednes- 
day morning  we  began  to  hope  well,  and  his 
royal  highness  never  despairing  or  slackening 
his  personal  care,  wrought  so  well  that  day,  as- 
sisted in  some  parts  by  the  Lords  of  theCoaa- 
cil  before  and  behind  it,  that  a  stop  was  pot  to 
it  at  the  Temple  Church,  near  Holboorn- 
Bridge,  Pic-Corner,  Alderegate,  Cripple-gate, 
near  the  lower  end  of  Coleman-street,  «t 
the  end  of  Basing-hall-street,  by  the  Postern, 
at  the  upper  cod  of  Bi^hopsgate-straet  aod 
I^aden-hall-street,  at  tlie  Standard  in  Corn- 
hill,  91  the  church  in  Fan-Church-street,  nev 
Cloth  work  er's-Hall  in  Minciag-lane,  at  the 
middle  of  Mark-lane,  and  at  the  Tower-dock. 
"  *  On  Thursday  by  the  blessing  of  God  it 
was  wholly  besit  down  and  extinguished  ;  but 
so,  as  that  evening  it  unhappily  burst  oat 
again  afresh  at  the  Temple,  by  the  falliog  of  • 
some  sparks  (as  is  supposed)  upon  a  piln  ^ 
wooden  buildings :  bnt  his  royal  highness  who 
watched  there  that  whole  night  in  person,  by 
tlie  great  labours  and  diligence  used,  nnd 
especially  by  app^ing  powder  to  blow  "P^ 
houses  about  it,  before  dny  most  b«pp»y 
mastered  it. 
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'  before  the  fire,  and  went  into  Sweden  with  him. 
where  be  also  staid  with  him  m  his  companion 
ibar  months,  and  then  they  came  together  into 
England  in  a  Swedish  ship  called  the  Skipper, 
where  he  staid  on  board  with 'the  said  Peidloe 
till  that  Satnrdaj  night,  in  which  the  Ore  brake 


**  '  Divers  strangers,  Dutch  and  French,  were 
during  the  fire  apprehended,  upon  suspicion 
that  they  contributed  mischevioosly  to  it,  who 
are  all  imprisoned,  and  informations  prepared 
to  make  a  severe  inquisition  thereupon  by  my 
Lord  Chief  Justice  Keeling,  assisted  by  some 
of  the  Lords  of  the  Privy  Council,  and  some 
principal  memWrs  of  the  City ;  notwithstand- 
ing whioh  suspicions,  the  manner  of  the  bum- 
iog  all  along  in  a  train,  and  so  blown  forward 
in    all  its  way  by  strung   winds,  makes  us 
conclude,  the  whole  wss  the  effect  of  an  un- 
happy chance,  or  to  speak  better,  the  lieavy 
hand  of  God  upon  os  for  our  sins,  shewing  us 
the  terror  of  his  judgment  in  thus  raising  tlie 
fire,  and  immediately  after  his  miraculous  and 
oever-enottgh-to-be-acknowledged  mercy    in 
putting  a  stop  to  it,  when  we  were  in  the  last 
despair;  and  that  all  stlempts  for  the  qoench- 
iug  it,  however  industriously  pursued,  seemed 
lusufiicieBt.     His  majesty  then  sat  hourly  in 
council,  and  ever  since  hath  continned  making 
rounds  aboat  the  city  in  all  parts  of  it  where 
the  danger  a/)d  mischief  was  greatest,  till  this 
morniii|r,  September  8,  that  he  hath  sent  his 
grace  the  duke  of  Albemarle,  whom  he  hath 
called  for  to  assist  him  on  this  great  4>ccRsion, 
to  put  his  happy  and  successful  hind  to  the 
finishing  this  UiCmorable  deliverance/ 
"  SucI)  was  tlie  account  given  by  authority 
the  same  week  wherein  this  couflagration  hap- 
pened.    Varioas  were  the  opinions  how  this 
fire  kegan.    Most  people  did  then  look  upon  it 
to  be  the  hand  of  God  in  a  terrible  judgment 
upon  -a  wicked  city :  Some  said,  it  was  contrived 
and  carried   on  by   a  conspiracy  of  Papists, 
which  was  ofiered  io  be  made  appear  in  the 
Popish  Plot.     Others  did  suspect  it  an    in- 
sidious way  of  the  Dutch  and  French   mak- 
ing war  upon  ns,  titeir  two  fleets  being  nearest 
to  join  at  that  very  time.      There  was    but 
one  mm  tried  at  the  Old-Bailey  for  being  the 
incendiary,  w)m>  was  convicted  by  his  own  con- 
fession, and  eiecuted  for  it.    His  name  was 
Robert  Hubert  a  French  Hugonot  of  Rohan  in 
Normandy.    Some  people  shammed  away  his 
confessioii  and  said  be  was  non  compote  and 
had  a  mind  k  seems  to  assume  the  glory  of 
being  hanged  for  the  greatest  villain  :    Others 
say,  be  was  sober  and  penitent,  and  being  after 
conviction  carried  through  the  ruins  to  shew 
where  he  put  fire,  he  himself  directed  through 
the  ashes  and  rubbish,  and  pointed  at  the  very 
spot  whereon  the  first  burning  boose  had  stood. 
It  was  soon  after  complatncd  of,  that  Hubert 
wBs  not  sui&ciently  examined,  who  set  him  to 
work,  or  who   joined  with  him.      And  Mr. 
Hawles,  in  his  Remarks  upon  Ficz-Harris^s  trial, 
is  bold  to  say,  that  the  Commons  resolving  to 
«««ffiine  Hubert  upon  that  matter,  neit  day 


out.  When  Peidlor  taking  him  Out  of  the  ship' 
carried  hhn  into  Pudding-lane,  and  he  being 
earnest  to  know  nhither  he  would  carry  him, 
he  would  not  satisfy  him  till  he  had  brought 
him  to  (he  place,  und  then  he  told  him,  he  had 

brought  three  balls,  and  gave  him  one  of  them 

■  '     «■»-■■       .        .,     ■—  ■  — ^^— ^— ^— 

Hubert  wus  hanged  before  the  house  sat,  and 
so  could  tell  no  farther  tales.  But  among  all  the 
proofs  or  conjectures,  nothing  more  certain  than 
thi^,  that  in  the  beginning  of  this  very  year, 
John  Rathhoue,  William  Sanders,  and  sis 
others,  formerly  ofliccrs  or  soldiers  in  the  great 
Rebellion,  were  tried,  convicted  aqd  execated 
for  conspiring;  ti.e  death  of  his  majesty,  aod  the 
su4)version  of  the  government;  in  order  where- 
unto  the  city  of  Ltjndon  was  to  be  set  on  ^re 
by  them  on  Sept.  3,  which  by  some  astrological 
scheme  they  pitched  upon  as  a  lucky  day  for 
such  an  enterprizc.  So  as  the  fire  being  after- 
ward at  the  height  of  that  very  day,  made  people 
call  that  Inic  trial  to  rcmehibrance,  and  sent 
them  hack  to  n  public  gazette  of  April  SO, 
1666,  Numb. -18,  wherein  a  notorious  account 
of  the  discovery  and  eritlence  of  tliat  plot  to 
fire  the  city  is  delivered  in  print.  And  it  so  far 
encreased  a  suspicion  of  the  malice  of  our 
foreign  enem!es,>that  thosi!  conspirators  so  coa- 
demned  and  executed  were  said  to  be  under  the 
direction  of  a  committee  who  sat  constantly 
in  London,  and  received  orders  from  another 
council  in  Holland."    Kennett. 

"  The  misfortune  which  this  year  bcfM  the 
city  of  Loudon,  I  mean  the  Fire  which  laid  so 
great  a  part  of  that  vast  city  in  ashes,  gave  a 
frefch  occasii>n  to  tlie  enemies  of  the  republi- 
cans, to  charge  them  with  being  the  authors 
thereof.  This  was  only  because  the  fire  hap- 
pened to  break  out  the  3d  of  €epteihber,  a  day 
esteemed  foriunatc  by  the  republicans,  on  ac- 
count of  the  victories  of  Dunbar  and  Worces- 
ter, obtained  by  Oliver  Cromwell,  when  gene- 
ral of  the  armies  of  tlie  eoromonwealtlk  of 
England.  Men  failed  not  to  ^ve  a  scope  to 
their  imagination,  and  to  form  conjectures  upon 
the  causes  and  authors  of  this  fire.  The  piMS 
and  religious  ascribed  it  to  the  just  vengeance 
of  heaven,  on  a  city,  wl^ere  fice  and  immora- 
lity reigned  so  openly  and  shamefully,  and 
which  had  net  been  somcieurly  humbled  by  thu 
raging  pestilence  of  the  foregoing  yfear.  Sone 
again,  as  I  have  said,  ascribed  this  misfortttsa 
to  the  malice  of  the  republicans ;.  others  to  the 
papists.  And  there  were  some  so  bold,  as  even 
to  suspect  the  king  and  the  doke  of  York.  But 
though  several  suspected  persons  were  iaipri« 
soned,  it  was  not  possible  to  discover,  or  prcvf , 
that  the  baker's  house,  where  tbb  dreadful  ca- 
lamity first  broke  out,  was  fired  on  purpose. 
However,  one  Robert  Hubert  a  Frendi  hogue* 
not,  native  of  Roan,  and  a  lunatic,  confessing 
himself  guilty  of  this  fact,  was  condemned  and 
executed,  sot  it  appeared  afterwards,  by  tlie 
testimony  of  the  master  of  the  shin,  who  brought 
him  from  France,  that  though  he  was  laftded 
at  the  time,  he  did  oot  arrive  in  Loaion  till 
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to  throw  ioto  the  house,  and  he  would  have 
been  farther  satisfied  in  the  design,  as  he  said, 
before  he  would  execute  it :  But  Peidloe  was 
so  impatient  that  he  would  noi  hear  him,  and 
then  he  did  the  fact,  which  was,  that  he  put 
a  fire-ball  at  the  end  of  a  long  pole,  and  lighting 
it  witii  a  piece  of  match,  he  put  it  in  at  a  win- 
<iow,  and  staid  till  he  saw  the  house  in  a  flame. 
He  confessed  that  there  were  three  aiid  twenty 
•complices,  whereof  Peidloe  was  the  chief. 

^two  days  after  the  fire  began.  It  is  pretended 
likewise,  that  a  Dutch  boy,  ten  years  of  age, 
coufessed,  that  his  father  and  himself,  had 
thrown  fire-balls  into  the  baker's  house,  through 
a  window  that  stood  open.  But,  besdes  the 
objection  which  may  be  made  to  this  testimony 
from  the  boy's  nge,  there  must  itave  been  some 
circumstance  in  his  narrative,  not  agreeable  to 
the  fact,  since  it  was  oot  thouf^ht  proper  to 
make  a  fiirther  enquiry.  Perhaps  this  was  only 
a  groundless  report. 

**  But  that  which  gives  most  cause  to  believe 
this  fire  did  not  happen  casually,  is  the  testi- 
mony of  Dr.  Lloyd,  afterwards  bishop  of  Wor- 
cester. That  prelate  told  D.^  Burnet,  <  That 
one  Grant,  n  papist,  had  some  time  before  ap- 
piied  himself  lo  Lloyd,  who  had  great  credit 
with  the  countess  of  Clarendon  (who  had  a 
large  estate  in  the  New  River  thac  is  brought 
from  Ware  to  London)  and  said,  lie  could 
raise  that  estate  considerably,  if  she  would 
make  him  a  trustee  for  her.  liis  schemes  were 
probable,  aad  lie  was  made  one  of  the  board 
that  governed  that  matter;  and  by  that  lie 
had  a  ri|Lht  to  come  as  often  as  he  pleased  to 
view  their  works  at  Islington.,  He  went  thi- 
ther the  Saturday  before  the  fire  broke  out, 
and  called  for  the  key  of  the  place  where  the 
beads  of  the  pipes  were,  and  turned  all  the 
cocks  that  were  then  open :  and  stopped  the 
water,  and  went  away,  and  carried  the  keys 
with  him.  So  when  the  fire  broke  out  next 
morniogf  they  opened  the  pipes  in  the  streets 
to  find  water,  but  there  was  none.  And 
aome  hours  were  lost  in  sending  to  Islington 
where  the  door  was  to  be  broke  open,  and  the 
cocks  turned;  and  it  was  long  before  the 
water  got  to  London.  Grant  indeed  denied, 
that  he  had  turned  the  cocks.  But  the  officer 
of  the  works  affirmed,  that  he  had,  according 
to  order,  set  them  all  a  running,  and  that  no 
person  bad  got  the  keys  from  him  besides 
Urant ;  who  confessed,  be  had  carried  away 
Uie  keys,  but  pretended  he  did  it  without 
design.' 

"  This  is  Dr.  Burnet's  acconnt,  and  agrees 
in  the  main  with  £chard*s  in  his  History  of 
England.  However^  an  anonymous  author, 
who  has  writ  M;aiost  Dr.  Burnet's  history,  ac- 
cuses him  directly  of  falsehood,  and  asserts  that 
*  Grant  was  not  -one  of  the  board  till  after  the 
fire.^  But  it  is  difficult  to  know,  what  regard 
if  doe  to  the  testimony  of  this  anonymous 
writer,  whereas  one  can  hardly  help  crediting 
thai  illustrious  prelate,  when  he  taysy  he  bad 
it  from  Dr,  Lloyd,  tbat^  Graat  was  mad«  one 


Mr.  Gravei  a  French  merchant  living  in  St. 
Mary  Axe,  imformed  this  committee,  that  he 
bad  luiown  Hubert  ever  since  he  was  four 
years  old,  and  hath  ever  observed  him  to  be 
a  person  of  a  mischievous  iiiclinatioo,  aod 
therefore  fit  for  any  villainous  entcrprize ;  And 
because  of  his  knowledge  he  had  of  him,  he 
went  to  visit  him  in  prison,  where  when  he  saw 
him,  he  could  not  but  commisertf  e  the  condi- 
tion whereinto  he  had  brought  himself.    And 

of  the  board  before  the  fire,  and  tliat  it  was  by 
his  means.  However,  this  great  dre  was  gene- 
rally imputed  tor  the  papists,  and  tlie  rather, 
because  several  ether  things  afterwards  helped 
to  confirtn  this  suspicion."     11  Kapin  285. 

*'  The  very  great  wickedness  of  introducing 
the  Fire  ofLondon^  with  a  taleof  a  plot  carried 
on  by  Dissenters,  is  fit  for  no  History  but  the 
Compleat  one,  and  its  copy  the  Archdeacon's. 
It  is  done  to  throw  off  any  suspicion  of  guilt 
from  the  Papists.    I  have  set  the   negociation 
with  general  Ludlow  in  a  fair  light.    Echard 
has  his  Memoirs  before  him,  in  which  he  had 
read,  that  Ludlow  would  not  engage  with  the 
Dutch,  but  on  certain  conditions,  which  they 
did  not  think  fit  to  comply  with,  and  he  blesses 
iipd  that  he  had  not  engaged  with  them ;  since, 
by  the  Treaty  of  Peace  soon  after  concluded, 
they  obliged  themselves  to  deliver  up  the  very 
man  whom   they  so   much   courted  to  serve 
them.     Yet  does  Echardwith  unparalleled  as« 
surance  affirm  that  Uathbone's  plot  was  a  con- 
catenation with  Ludlow's,  and  to  honour  RaUi- 
bone,  and  make  somebody  of  him,  gives  him 
the  command  of  a  regiment.     His  fellow  pk>t^ 
ters  itere,  Thomas  Flint,  William  Sauuders, 
Henry  Tucker,  Thomas  Evans,  John  Myle>, 
William  Westcott,  who  besides  killing  the  kinc, 
were  to  kill  general  Geoi^e  Monk,  alderman 
sir  John  Robinson,  and  alderman  sir  Kicbaitl 
Browne,  and  when  they  had  knocked  them  on 
the  head,  they  were  to  declare  for  an  equal 
division  of  lauds.     Mr.  Ludlow   was  to  pat 
himself  in  arms,  and  come  over  to '  fight  for 
some  land.    He  had  enough  of  bis  own,  if  they 
would  have  let  liim  enjoy  it ;  he  had  Maiden- 
Bradley  in  Wiltshire,  but  sir  Edward  Seymour 
kept  it  from  him,  and  several  other  manors  in 
Wdtshire  and  Somersetshire,  afisirer  inherit- 
ance than  his  countryman  Hyde  was  bore  to ; 
and  if  he  fought  for  any  lauds,  they  must  have 
been  for  less  than  bis  own,   since  upon  an 
equal  division,  so  mudi  would  not  have  come 
to  his  share ;  and  because  he  was  a  half-witted 
credulous  creature,  he  will  do  notbios  but  on 
some  lucky  day.    Rathbone  and  he  will  have  a 
planet  on  their  side,  and  therefore  they  have 
the  nativity  of  their  plot  cast  in  April,,  and 
found  by  Lilly's  almanack  also,  tliat  the  5rd  oi 
September  was  a  day  of  luck.     As  to  these 

{dotters  intending  to  join  the  Dutch  if  they  had 
anded,  I  doubt  it  not,  and  that  a  great  many 
thousands  would  have  done  the  same,  for  9ne 
cannot  tliink  that  the  kte  acts  of  parliament 
and  government  had  made  the  people  in  love 
with  it.    The  French  king  said  of  king  Charlss 
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for  hi»  better  discovery  of  the  fact,  be  told  iiim 
the  said  Hubert^  that  he  did  not  belieTe  he  had 
dooe  that  of  which  he  confessed  him&elf  guilty  ; 
To  tvhich  Hubert  replied,  *  Yes  sir,  I  am 
'  goiJcj  of  it,  and  have  been  brought  to  it  by  the 

*  instigation  of  M.  Peidloe ;  But  not  out  of 
'  any  malice  to  the  English  nation,  but  from  a 
'  desire  of  a  reward,  which  he  promised  me 
'  upon  my  return  into  France/ 

«^  this  time,  <  The  king  of  England  has  no 
iend  nor  ally,  and  is  obliged  to  carry  on  the 
war,  with  the  forces  of  a  kingdom  only,  divided 
into  several  sects,  all  disaffected  to  his  govern- 
ment/ These  |»lotters  doubtless  would  have 
joined  Lndiow,  or  Doleman,  or  the  6rst  com- 
mander that  offered  to  lead  them  ;  they  might 
intend  it,  they  might  talk  of  it,  and  say  enough 
to  be  hanged  for  it ;  but  that  Mr.  Sidney,  and 
lieutenant-general  Ludlow,  would  engage  with 
flQch  fellows  is  mcrcdible  and  monstrous  in  imfr- 
fination. 

"  I  have  inentioned  the  wickedness  of  join- 
ing Mr.  Lodlow's  negociations  with  the  Dutch 
with  liathboDe'is  plot,  and  Rathbone's  plot  with 
the  fire  of  London ;  and  to  prove  it,  I  need 
.onl;f  repeat  the  archdeacon's  words :  *  The 
'  third  of  September  was  a  day  auspicious,  and 
'  foil  of  expectation  from  one  party,  but  at  this 

*  time  ominous  and  direful  to  the  nation ;  and 
'  though  the  hand  of  justice  laid  hold  of  these 
'  last  criminals,  yet  the  city  was  burnt  at  the 
'  very  time  thus  projected  and  prognosticatetl ; 
'  which  gave  a  strong  suspicion,  though  not  a 
'  full  proof  of  the  authors  and  promoters ;'  nnd 
that  by  concatenation,  colonel  Adney,  lieo- 
teuantrgeneral  Ludlow,  colonel  Doleman,  Mr. 
Say,  &c.  were  concerned  with  Flint,  Tucker, 
kc.  who  were  hanged  six  months  before,  for  a 
plot  to  set  London  on  fire  on  the  third  of  Sep* 
tember.  I  might  here  make  use  of  the  strong 
phrase  used  by  bishop  Burnet  before  mention- 
ed; but  though  such  histories  little  deserve  it, 
I  will  observe  more  decorum,  and  to  shew  I 
might  make  use  of  it,  read  what  Echard  says 
of  the  duke  of  York's  diligence  to  put  out  tho 
fire :  <  He  was  as  diligent  as  possible ;  he  com- 
'  mended  and  encouraged  the  forward;  he  as- 

*  listed  the  miserable  sufferers,  and  ^ave  a  most 

*  generous  example  to.  all,  \>y  the  vigorous  op- 
'  position  he  made  against  the  devouring 
'  names.'  Contrary  to  all  which,  it  is  known 
that  the  gaiety  of  his  look  and  air  discovered 
die  pleasure  he  took  in  that  dreadful  spectacle. 
Bishop  Burnet  tells  us,  '  The  citizens  were  not 
'  well  sa^isBed  with  the  duke's  behaviour;  they 
'  thought  he  looked  too  gay,  and  too  little  con- 

*  Cf  med/ 

'*  On  September  the  Sd,  after  midnight, 
I^mdon  was  set  on  fire.  On  September  the 
9d,  the  Exchange  was  burnt,  and  in  three  days 
almost  all  the  city  within  the  walls.  The  sea- 
ion  before  had  been  exceeding  dry,  and  the 
wirid  in- the  east,  where  the  fire  began.  Tlie 
people  having  none  to  conduct  them  right, 
could  do  nothing  to  resist  it,  hut  stund  and  see 
their  houses  burn  without  remedy,  the  engines 
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It  is  observable,  that  this  miseiable  creature 
who  confessed  himself  to  the  committee  to  be  a 
Protestant,  was  a  Papist,  and  died  so.  And  as 
for  the  aforesaid  Peidloe,  the  said  Mr.  Graves 
informed,  that  he  had  bad  a  full  knowledge  of 
him,  and  knew  him  to  be  a  very  debauched  per^ 
son,  and  apt  to  any  wicked  desisin.  Moreover  for 
a  dear  conviction  of  the  guilt  of  the  aforesaid 
Hubert,  Mr.  Lowman  the  keeper  of  the  White^ 

being  presently  out  of  order  and  useless.  The 
streets  were  crowded  with  people  and  carts  to 
carry  away  what  goods  they  could  get  out. 
They  who  were  most  active,  atid  had  also  most 
money  to  pay  cartage  at  exorbitant  prices,  as 
Ave^  ten,  twenty,  and  tliiriy  pounds  for  a  cart^ 
saved  much,  and  the  rest  lost  almost  all.  The 
loss  in  houses  and  goods  is  scarcely  to  be  va- 
lued; and  among  the  rest,  the  loss  of  books 
was  an  exceeding  great  detriment  not  to  the 
owners  only,  but  to  learning.  Almost  ail  tiie 
booksellers  in  St.  Paul's  Church-yard,  brought 
their  books  into  vaults  under  St.  Paul's  diurch, 
where  it  was  thought  almost  impossible  that  fire 
should  come.  But  the  church  itself  being  on 
fire,  the  prodigious  weight  of  stones  falling 
down,  broke  into  the  vaults,  let  in  the  fire,  and 
the  booksellers  could  not  come  near  to  save  their 
books.  The  library  at  Sion  college,  aud  most 
private  libraries  in  London  were  burnt ;  inso- 
much that  the  one  article  of  books  only,  lost  in 
the  fire,  amounted  to  150,000/. 

'^  The  fire  broke  out  in  Pudding' hine ,  at  the- 
house  of  one  Furiner  a  baker,  and  spread  itself, 
besides  breadth,  from  almost  Tower-hill  to  St. 
Dunstan's  cluirch  ip  Fleet-street.  After  it  had 
burnt  almost  three  days  and  nights,  some  sea- 
men taught  the  people  to  blow  up  some  of  th& 
next  houses  with  gunpowder,  which  stopped 
the  fire ;  so  that  contrary  to  the  inscriptioa  on 
the  Monument,  *  there  were  human  oounsela' 
in  the  stopping  of  the  fire,  thoogh  these  coud- 
selr  must  be  acknon  ledged  as  the  will  of  Heaveo. 
It  stopped  at  Hoi  born  Bridge,  and  near  Si. 
Dunstan's  church  in  Fleet-street,  end  at  Sepul- 
chre's church,  when  the  church  was  btmt ; 
land  at  Christ  church,  when  the  church  was 
jburnt ;  and  near  Aldersgate  and  Cripplegate, 
and  other  places  at  the  wall ;  and  in  Austin* 
Friars,  the  Dutch  church  stopped  it,  and  es- 
caped. It  stopped  in  Bishopsgate-street,  and 
Leaden hall*street,  and  Fencbureh-street,  in  the 
midst  of  the  streets,  and  short  of  the  Tower, 
AH  beyond  the  river,  and  Southwark,  escaped. 
There  perished  in  the  flames  13,900  hooiii, 
valued  one  with  another  at  no  more  than  95/. 
yearly  rent,  amount  at  13  years  purchase  to 
3,900,000/.  The  87  churches,  the  spacious 
cathedral  of  St.  Paul's,  the  6  chapels,  the  Ex- 
change, Custom-honse,  Guildhall,  the  macni* 
ficent  halls  of  companies,  the  several  prinapal 
city  gates,  with  other  public  edifices  and  co^ 
leges,  may  be  well  valued  at  9,000,000/.  The 
wares,  honsbold  goods,  money  lost  and  spoiled 
by  the  fire,  or  pilfered  away  by  those  wretcbee 
that  made  their  gains  of  the  common  caUuntty, 
may  modestly  be  computed  at  abovoi  HflOOfiOOd, 
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Lion  prison  was  appointed  to  set  him  upoa  a 
horse,  and  to  go  with  liiro,  and  to  s^  if  h6 
could  find  out  the  place  wliere  he  thre^  the 
fire- ball.      Upon    which,   Hubert,    with  more 

The  monev  speot  in  general  removing  of  {;nods 
into  th«  nelds,  during  (he  fire,  and  bringing 
them  back  afterwards,  in  the  hire  of  boats, 
carts,  and  porters,  may  be  reckoned  at  least 
2,000,000/.  the  total  of  which  is  10,050,000/., 
.  of  whidi  general  loss,  alderman  Jelferies  had  a 
particular  loss  in  the  one  commodity  of  To- 
bacco, to  the  value  of  S0,000/. 

*<  I  have  not  made  use  of  the  account  given 
h?  public  aulhoriiy,  printed  in  the  Com  pleat 
History,  because  I  think  my  historian's  autho- 
rity, Mr.  Baxter's,  much  better.  He  informs 
us,  *  The  great  talk  at  thnt  time  was,  who  were 
'  the  burners  of  the  city  f  And  there  camo  in 
'  to  many  testimonies  to  prove  it  was  the  plot* 

*  ted  weapon  of  the  papists  ns  caused  the  par- 
'  liaaient  themselves  to  appoint  a  committee  to 

*  «nquife    after  it,  and  receive  information ; 

*  upon  which  one  Hubert,  a  French  papist,  con- 

*  (esicd  openly  asd  constaoiJy,  to  the  last,  that 

*  he  began  tlie  fire.'  Tlie  Compteat  Historian 
and  Archdeacon  Eohard  are  positive  h«  was  a 
French  presbyieriaa,  they  say,  Hiigonot ;  for 
which  we  must  in  charity  say,  the  Lord  foiigive 
l^m  !  Bishop  Burnet  assures  us  he  was  a 
French  papist.  Let  us  repeat  what  he  says  : 
'  The  papists  were  jreDeraliy  chaiiged  with  it. 

*  One  Hubert  a  French  papist  was  aeized  on  in 

*  fissei,  as  be  was  going  out  of  the  way  in  great 

*  confusion.    He  ooaiiessed  he  had   begun  the 

*  fi#e,  and  persisted  in  his  confv^asioa  to  his 
'  death,  for  he  was  hotiged  upon  no  other  evi- 

*  denoe  but  that  of  hit  own  confession.     It  is 

*  true,  het^ave  so  broken  an  account  of  the 
'  whafo  matter,  tku  lie  was  thought  mad.   Yet 

*  he  was  bUadfokiedy    and    carried  to  several 

*  pUocsof  the  city,  and  then   hia  eyes  being 

*  -ofiXi,  fa^  was  asked  if  that  was  the  fiace  ; 

*  tnd  he  being  oerried  to  wrong  places,  after  be 

*  leehed  Mead  eWot  for  some  bme,  he  said, 

*  that  was  aot  the  place :  But   wheo  he  was 

*  baought  to  the  place  where  the  fire  broke 
'out,  lie  effinKd  that  was  the  rme  place. 

*  Aad  Tillotson  told  iaie  that  Uowel,  then  the 
'  Aeoorder^  London,  was  with  hin  and  had 

*  OMidi  4iaooyne  with  him,  and  that  he  con- 

*  eluded  it  was  iayosaible  it  coaU  be  a  melao- 
'  «holy  dream.  The  horror  of  the  fact,  and 
'  the  iecror  «f  deatli,  and  perhaps  some  eo- 

*  gagem^ru  ia  ooafossiaa  (rememher  £chard 
'  aad  the  Oomfdeat  Historian  cnU  him  a  Huso- 

*  not   or  French  prcsbyteriaa)  aiigitf  put  him 

*  iata  such  disorder,  -that  it  was  not  possible  to 

*  <iraw  a  dear  accouat  fresn  him  ;  but  of  what 

*  leUted  to  himaeK^  Tilloisoa,  who  helJewad  die 
'«tty  to  he  borat  an  dosiin,  told  wte  a  droum- 
^  ataooe  that  Aade  the  papists  employ  iog  such  a 

*  crazed  wmm  ihe  aMse  cnedifale,  ^c'    I  o«iit 
olfaar  oiaGlnaitaaoes  sn    fiamet  and 

which     oonobooate    the    evidence 

the  fHfitts^  aad  afaall  oaiy  add  the.in- 

«bMt  ibt  fHatk  of  the  lawer  pe- 


readiness  than,jthose  that  were  well  ecquaioted 
witli  the  place,  wei^t  to  Pudding-lane,  unto  the 
very  place  where  the  bouse  that  was  first  fired 
stood,  saying,  Here  stood  the  bouse.  The  jailor 

desial  of  the  mouument,  which  is  dc-signedly 
omitted  by  Echacd,  wlu>  iias  printed  the  large 
inscription  on  the  pedestal  itself. 

'  This  pillar  was  set  up  in  perpetual  remcro« 

<  brance  of  the  most  dreadful  burning  this  pro* 
'  testant  city,  begun  and  carried  on  by  tha 
'  treachery  and  malice  of  the  popish  faction,  n 
'  the  beginning  of  September,  in  the  year  of  our 
'  Lord  1666,  in  order  to  the  carrying  on  (heir 
'  horrid  pluc  for  the  extirpating  the  Prutestant 
'  religion,  and  old  English  liberty,  and  intro- 

*  ducing  popery  and  slavery.' 

<'*'  This  inscription  was  erazed  by  king  Jaiuc«, 
upon  his  accession  to  the  crown,  but  re-inscribcd 
presently  after  tlie  happy  llcv^olution,  in  such 
deep  churaclers  as  are  not  easily  to  be  blotictj 
out  again. 

'<  In  direct  opposition  to  these  autliorities, 
public  and  private,  the  archdeacon  closes  kis 
wild  account  of  the  fire  tlius  :  *  That  be  will 

<  judge  on  the  charitable,  and  perhaps  probabl? 

*  side,  that  neither  the  beginning  nor  the  end 
'  of  this  dreadful  fire,  weie  the  effects  of  bin 
'  man  means  or  counsels.'  While  the  terrors 
occasioned  by  this  conflagration  remained  ob 
the  minds  of  men,  tlic  persecuting  bishops  and 
magistrates  suspended  their  rage  against  the 
Protestants  who  had  not  conformed,  and  many 
of  their  ministers  preached  iu  the  midst  of  the 
burning  ruins,  to  a  willing  attentive  people;  as 
Dr.  Manton,  Mr.  Tliomas  Vincent,  Mr.  Wads- 
worth,  Mr»  Janewti}',  Mr.  Thomas  Doohttle, 
Dr.  Anuesley,  Mr.  Chester,  Mr.  Franklin,  Mr. 
Grimes,  Mr.  Watson,  Dr.  Jacomb,  Mr. 
Nathaniel  Vincent,  Mr.  Turner,  Mr.  Griffiths, 
Mr.  Brooks,  Dr.  Owen,  Mr.  Nye,  Mr.  Caryl, 
Dr.  Goodwin,  Mr.  Barker.  Many  pious,  learor- 
ed,  and  eminent  divines  of  the  Church  of  Eng- 
land, were  more  than  ordinarily  dili^nt  in  the 
discharge  of  their  l>oly  function  in  this  calamit- 
ous time;  as  Dr.  Tillotson,  Dr.  Stillii^eet, 
Dr.  Wljitchot,  Dr.  Horton,  Dr.  Patrick,  Mr. 
Wliite,  Dr.  Outram,  Dr.  Horton,  Mr.  Gifford, 
Mr.  Nest,  Dr.  Meriton,  &c.  Divines  of  equal 
merit  and  moderation,  ornaments  of  their  sa- 
cred profession  and  the  established  Church. 
When  I  am  to  speak  of  such  men  as  these^  I 
he^.wkb  pleasure  and  end  with  pain. 

**Ott  the  2  Ist  of  September  the  parliament 
met  at  Westminster.  The^  werc^  says  Ecbard, 
the  life  and  eapectation  of  the  nation ;  and  to 
shew  it  in  their  actions,  tbey  gave  the  king 
1,800,000/.,  and  thanked  him  for  his  great  care 
iu  die  management  of  the  war,  which  tbey  did 
in  return  for  his  majesty's  most  acceptable 
speed),  wherein  he  told  tli^m, '  I  wish  with  ail 
'  my  heart  that  I  could  hear  the  whole  charg^ 
^  of  the  war  mysdf,  and  that  my  subjects  sbodd 

*  reap  the  benefit  of  it  to  themMlves.' "  Gld- 
nixon. 

"  We  are  aow  to  cast  our  ejen  o»  oo9  oftm 
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<ndMrnMirM||  to  tfmw  hkn  Ihnn  t^at  belief,  house.  It  being  intimated  to  tbe  commit  tee, 
iftHl  patting  Inai  upon  seeking  another  place,  bet  That  notvi  ithst^ding  the  confession  of  tbe  said 
In  poalivel;f  persisted  in  what  lie  had  iirst    Haberty  it  was  coofidendy  reported,  the  fire  in 


aaid ;  and  affirmed  that  lo  have  been  tlie  said 

meic  striking  objects  in  our  whole  storj ;  the 
ffre  of  London :  Tlie  particubrs  of  which  ter- 
rible caiamitj  h  is  ntedless  to  recount ;  thejr 
Vif  already  weH  known ;  and,  as  to  tbe  horror 
and  confusion  attending  upon  them,  they  are 
master  imagined  than  described. 

**  Both  the  king  and  the  duke,  in  person,  be. 
Md  from  time  to  time  the  amazing  progress  of ' 
llie  flames,  and  contributed  all  in  tneir  power  | 
to  put  a  stop  to  their  fury.  For  three  whole 
days,  however,  they  continued  irresistible ;  aiid 
OD  the  foDrth,  as  if  satiated  with  destruction, 
left  tbe  whole  space  from  the  Temple  westward, 
to  the  Tower  Dock,  and  from  Pye-comer 
Borthward,  to  the  watnvside,  a  desolate  chasm 
of  araoaking  ruins.  But,  as  nothing  is  better 
ondeistood  than  tbe  fnct,  nothing  is  more  con- 
troverted than  tbe  cause. 

**  In  the  preceding  April,  the  nation  had 
been  sJarmed  with  a  new  Republican  plot ;  of 
which,  and  the  execution  ot  those  concerned 
in  it,  tbe  following  account  was  published  in 
the  Gazette  of  April  30  : 

^  *  At  the  sessions  in  the  Old  Bailey,  John 
Rathbone,  an  old  army  coloiial,  William  San- 
ders, Henrv  Tucker,  Thomas  Flint,  Thomas 
Evans«  John  Myles,  William  Wescot,  and 
John  0>le,  formerly  officers  or  soldiers  in  the 
late  Rebellion,  were  indicted  for  conspiring 
tbe  death  of  his  majesty,  and  the  overthrow  of 
the  government;  having  laid  their  plot  and 
contrivance  for  the  surpHzal  of  the  Tower^ 
the  killing  bis  grace  the  lord  general  Monk, 
sir  John  Robinson,  Heutenant  m  his  majesty's 
Tower  of  London,  and  sir  Richard  Brown,  and 
then  to  have  declared  for  an  equal  division  of 
landi,&c.  The  better  to  effect  this  hellish 
design,  the  city  was  to  have  been  fired,  and 
tbe  rortculUses  to  have  been  let  down,  to 
keep  out  all  assistance;  the  horse  guards 
to  tmve  been  snrprised  In  the  Inns  where 
they  were  quartered,  several  ostlers  having 
been  gained  for  that  purpose:  The  Tower 
was  accordingly  viewed,  and  its  surprise  or^ 
dered  by  boats  over  the  Mote,  and  from  thence 
to  scale  tbe  wall.  One  Alexander  who  is 
not  yet  taken,  had  likewise  distributed  sums 
of  money  to  these  conspirators ;  and  for  tbe 
carrying  on  of  the  design  more  efiiectually, 
th^  were  told  of  a  council  of  the  great  ones, 
that  sat  frequently  in  London,  from  whom  is- 
sued all  orders ;  which  Cooncil  received  ttieir 
directions  from  another  in  Holland,  who  sato 
with  the  States;  and  that  the  3d  of  Septem- 
ber was  pitched  on  for  the  attempt,  as  being 
found  by  Lilly's  Almanac,  and  a  scheme 
erected  lor  that  purpose,  to  be  a  lucky  dav ; 
a  planet  then  ruling,  which  prognosticated  the 
downiai  of  Monarchy.  The  evidence  against 
these  persons  was  very  full  and  clear,  and 
they  accordingly  were  found  gniltv  of  Higb- 
■*  Ti«a9on,  and  suffered  accordmgly.^ 

VOL.  Tl. 


the  forementioned  Farryner's  boase,  began  byac« 

''  Of  this  circumstance,  advahtage  has  been 
taken  by  Mr.  Echard  and  others,  to  insinuate, 
th&t  this  enormous  mischief  took  its  rise  from 
that  quarter :  But  how  Unreasonably,  and  un- 
justly, appears  from  the  very  event  itself; 
since  no  other  part  of  ihe  plot  took  effect;  and, 
according  to  the  very  letter  of  this  paragraph, 
the  city  was  not  to  have  been  fired,  merely  for 
the  sake  of  perpetrating  so  prodigious  a  piece 
of  villany,  but  to  facilitate  a  change  of  the  go- 
vernment. 

"  Besides :  In  July,  lord  Arlington,  writing 
to  sir  William  Teinple,  declares,  That  no  dis- 
contented party  shewed  itself.  And  again,  in 
August  (the  33d)  to  lord  Sandi%icb:  'I  can 
'  assure  you,  wiih  all  truth,  that,  since  you  left 

*  us,  we  have  bad  less  trouble  and  alarms  from 

*  the  discontented  party  than  ever  we  had  in 
'  any  year,  since  it  hath  pleased  God  to  restore 
'  his  majesty :  On  the  contrary,  upon  the  noise 
'  of  the  intentions  of  Holland  and  France  to 
'  invade  us,  his  majesty  had  the  offer  of  having 

*  i20,000  men  raised  in  fifteen  days,  by  his  qwn 

*  party,  without  a  penny  of  expence  to  himself; 
'  and  had  the  satisuction  of  seeing  the  effect  of 
'  those  promises,  by  some  troops  that  bethought 
'  fit  to  call  for  in  the  like  manner  :    the  sus- 

*  pected  party  concurring  avowedly  in  tlie  same 
'  resolution,  have  as  frankly  offered  their  <^ 
'  tates  and  persons,  in  opposition  to  any  inva- 
'  sion  from  abroad  or  insurrection  at  home,  as 

<  if  they  did  not  differ  in  any  degree  from  us,  in 

*  their  zeal  to  serve  the  king.'  And  what  is  still 
more  conclusive,  the  Account  o^the  Fire,  pub- 
lished by  authority,  concludes  in  the  following 
remarkable  manner : 

*<  *  And  we  cannot  hot  observe,  to  the  confu- 

*  sion  of  all  his  majesty's  enemies,  who  cndea- 
'  vour  to  persuade  the  world  abroad,  of  great 
'  parties  and  duaffection  here  at  home,  against 
'  bis  majestyS  government,  that  a  greater  in- 
^  stance  of  the  affections  of  this  city  could  never 

*  be  given  than  hath  now  been  given,  in  this  sad 

*  and  deplorable  accident ;    when,  if  at  any 

<  time,  disorder  might  have  been  expected  from 
'  tbe  losses,  distraction  and  almost  desperation 

*  of  some  persons  in   their  private  fortunes ; 

*  thousands  of  people  not  having  had  habita- 

<  tions  to  cover  them.     And  yet  in  all  this  time 

*  it  bath  been  so  far  from  any  appearance  of 
'  designs  or  attempts  against  his  majesty's  g<H 
'  vernment,  that  his  miijesty  and  his  royal  bro- 
'  ther,  out  of  their  care  to  stop  and  prevent  the 

*  fire,  frequently  exposing  their  persons  with 

*  very  small  attendance,  in  all   parts  of  the 

*  town,  sometimes  even  to  be  intermixed  with 

*  those  who  laboured  in  the  business ;  yet,  ne- 

*  vertheless,  there  hath  not  been  observed  so 

*  much  as  a  murmuring  word  to  fall  from  any  ; 
'  but  on  the  contrary,  even  those  persons  whosa 

*  losses  rendered  their  conditions  most  despe- 

<  rate,  and  td  b#  fit  objects  of  others'  prayeii^ 
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cident.  The  committee  therefore  sent  for  him 
the  said  Farr^ner  before  them,  who  being  exa* 
mined,  said,  That  it  was  impossible  any  fire 
should  hapfjen  in  his  house  bjF  accident :  For 

-  -  -  -  —      ■ ■ ■    ■  -  ■  -  ■  ■  ■  ■ 

''  beholding  those  frequent  instances  of  his  ma- 
'jesryNcare  of  his  people,  forgot  their  own. 

*  inisery,and  iilled  the  streets  w^h  iheir  prayers 

*  for  his  majesty,  whose  trouble  they  seemed  to 

*  compassionate  before  thtir  own.* 

"  We  have  here,  therefore,  the  most  full  and 
ftutheutic  testimonials,  that  neither  the  hated 
Nonconformists,  nor  even  the  more  hated  Re- 
publicans (if  we  may  take  leave  to  separate 
those,  whom  chwch-policy  hath  always  so  care- 
fully and  artificially  joined)  are  answerable  for, 
nor  chargf able  with,  so  heinous  a  wickedness : 
And.it  may  be  yet  further  urged,  that  disposed 
as  their  adversaries  were  to  accuse  them  of  cri- 
minal designs,  neither  the  ministers  in  their 
letters  to  each  other,  nor  the  public  writings  of 
those  tiroes,  ever  so  remotely  intimate,  that 
the^  were  even  suspected  of  being  concerned 
in  It. 

"  On  the  other  hand,  the  State-Marrative 
just  qiioted  declared,that  divers  strangerSyDutch 
and  French,  were,  during  the  fjre,  apprehended 
upon  suspicion  that  they  contributed  mischiev- 
ously to  It;  and  were  all  committed,  in  ordei* 
to  further  examination  :  But,  in  the  very  same 
paragraph,  these  strangers  are  in  a  manner  dis- 
cnlpated :  For  the  said  Narrative  proceeds 
thus :    '  Notwithstanding  which  suspicions,  the 

*  manner  of  burning  all  along  in  a  train,  and  so 

*  blown  forw,ard  in  all  its  way  by  strong  winds, 
'  makes  us  conclude  the  whole  was  an  effect  of 

*  an  unhappy  .chance,  or  to  speak  better,  the 

*  heavy  hand  of  God  upou  us  for  our  sins.' 

**  Bishop  Burner,  indeed,  tells  us,  without 
specifying  his  authority,  that,  in  resentment  of 
the  burning  of  the  island  Vlie^  on  the  7th  of 
August,  by  the  English,  a  project  for  the,  burn- 
ing of  London  was  communicated  to  Mr.  de 
Wut,  by  whom  it  was  rejected  ;  notwithstand-. 
itig  which,  so  immediately  after  a^  the  2d  of 
September^  that  very  event  took  place. 

"  And,  in  Mr.  d'  Estrades's  Memoirs,  we 
have  a  letter  to  him  from  the  king  his  master, 
concerning  the  joint  operations  of  the  two 
powers  during  the  winter,  which  contains  the 
following  passage : 

''  However,  as  there  is  no  room  to  'think 
'  of  a  junction,    the  opportunity  l)eing  slipt» 

*  for  which  I  am  the  more  sorry,  on  occasion 
'  of  the  Bre  of  London,  which,  nad  our  forces 
'  been  joined,  might  have  been  a  means  of 

*  oor  putting  a  glorious  end  to  the  war,  I  give 

*  orders  for  disarming  my  ships,  &c.' 

"  This  is  all  the  evidence  which  occurs  wi^ 
respect  to  the  concern  of  any  foreign  pov^er  in 
this  dreadful  visitatian  ;  and  out  of  this,  even 
a  decypherer  could  scarce   torture  any  solid 

*  conclusion  either  against  France  or  Holland. 

'  Of  these  strangers,  it  is  moreover  remarkable, 
that  the  gazette  never  makes  any  farther  men- 
tion :  and,  had  any  circomstanres  arose  upon 
thoir  ex;tmioatioD,  tending  to  infiame  the  na- 


be  bad  after  twelve  of  the  clock  that  ntgbt  goao 
through  every  room  thereof,  and  found  no-Ike 
but  ia  one  chimney,  where  the  room  wai 
paved  with  bricks,  which  fire    he  diligently 

tional  resentment  at  that  time,  it  is  not  to  be 
imagined,  that  those  at  the  helm  would  have 
let  slip  so  favourable  an  opportunity. 

*'  The  populace,  however,  whether  infla- 
cnced  by  their  own  credulity,  or  misled  by  the 
artifices  of  their  betters,  were  strongly  per- 
suaded, that  the  Papists  were  the  ineeudaries: 
and  this  conceit  took  so  deep  a  root,  asd 
spread  so  far,  that  when  the  parliament  met,  a 
committee  was  appointed  by  the  House  of 
Commons  to  take  examinations;  who  finding 
it  unsupported  with  rational,  sober,  and  coor 
sistent  evidence,  suifercd  it  to  drop,  as  a 
vulgar  error. 

"  It  is  true,  the  committee  presented  tlieir 
report,  but  without  an  opinion  oi  the  particu- 
lars it  contained  ;  nor  did  the  house  counte- 
nance it  with  any  vote;  nor,  when  the  torrent, 
ran  highest  against  the  Papists,  does  it  appear 
that  this  report  was  printed  ;  but,  on  the  cos- 
trary,  the  scandal  waa  propagated,  though  the 
evidence  was  suppressed. 

*'  Even  the  wretch  that  was  hanged  (Ha* 
bert)  on  the  presumption  of  having  fired  the 
City,  was  hanged  on  his  own  frantic  confes- 
sion :  not  one  witness  appearing  agannst  fain : 
and  it  is  remarkable,  that  Hawlea,  in  his  re- 
marks upon  Fitzharris's  Trial,  takes  occasion 
to  say  *  that  the  Commons  resolving  to  ex- 
'  amine  Hubert  upon  the  matter,  next  day  Ha- 
*  bert  was  hanged  before  the  House  sat,  aad 
<  so  could .  tell  no  farther  tales.'  Whereu* 
on  the  very  face  of  the  report  it  appears,  that 
Hubert  was  examined  both  leisurely  and  folly ; 
and,  upon  the  whole,  as  f  here  is  room  to  think 
the  man  was  mad,  it  is  matter  of  wonder  tfatt 
the  man  was  hanged  at  all. 

'*  In  truth,  if  the  destruction  was  vast,  if  i^ 
began  suddenly,  and  lasted  long,  it  seems  to 
have  nothing,  very  surprizing  or  unaccountable 
in  it:  it  began  in  a  bake-house,  where  tba 
buildings  almost  touched  each  other;  the 
streets,  were  every-where  exceedingly  dote; 
the  whole  city  was  in  a  manner  composed  of 
lath  and  timber ;  the  season  had  been  exceed- 
ingly dry ;  and  tlie  wind  blew  very  fresh.  In 
overgrown  cities,  where  the  like  circumstances 
meet, the  hke  accidents  are  familiar ;  and  those 
wlio  are  ,most  injured  by  the  eflect,  sparce  ea- 
quire  after  the  cause.  . 

"  To  close  upon  this  head :  Edmuodbofy 
Godfrey,  esq.  afterwards  rendered  so  famous  by 
the  Popish  plot,. and  his  tragical  death,  who 
had  greatly  distinguished  himself  during  the 
fire,  and  had  as  greatly  contributed  towards 
the  suppressing  it,  was  presented  to  the  kingf 
by  the  duke  of  York  :  upon  which  occasion^ 
his  majesty  ivas  not  only  pleased  to  give  bun 
his  pubhc  thanks  and  acknowledgfoents,  but 
al^to  confer  on  liim  the  hooour  of  knight- 
hood. 

**  Unlets,  therefore,  it  caa  be  soppoicd,  tbu 
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raked  up  io  embers.  He  was  then  obked. 
Whether  no  window  or  door  might  tet  in  wind 
to  disturb  those  coals  ?  He  affirmed  there  was 
DO  possibility  for  any  wind  to  disturb  them ; 
•Dcf  that  |t  was  abbolutcly  set  on  fire  of  pur- 
pose. 

JQmms  Wtymanteif  esq.  one  of  his  majesty's 
JQsiices  of  the  peace,  informed,  That  he  saw  a 
fliao  appreheuaed  in  the  time  of  ilie  fire,  near 
the  Teraule,  with  his  pockets  stuffed  with  com- 
bustible matter,  made  of  flax,  tow,  and  Mich- 
Jike  materials. 

Doctor  John  Packer  informs,  Tl)at  be  saw  a 

all  thi»wa8  grimace  and  hypocrisy,  which  would 
be  an  affront  to  human  nature,  there  is  no 
more  reason  to  suspect  any  great  individual  of 
conspiring  against  the  city,  than  any  body  of 
men  :  and  we  must  be  forced  to  conclude,  that 
next  to  the  being  guilty  of  so  black  a  riltainy, 
there  b  scarce  any  wickedness  greater  than  the 
'charging  it  on  the  innocent. 

**  But,  if  we  are  not  to  condemn  without 
evidence,  we  arc  not  to  ncquit  where  there 
is  :  thoueh  the  parliament  was  to  meet  on  tite 
tin  of  September,  upon  the  13th  his  wajesty 
was  pleased  to  put  forth  a  declarntinn,  relating 
to  the  rcbaildiii^  of  the  city,  which  partook 
more  of  the  air  of  the  monarch,  and  shewed  less 
regard  to  the  absolute  dominion  whicli  every 
free  subject  has  over  his  property,  than  was 
consistent  with  the  constitution ;  by  winch,  the 
cxecutionof  the  laws  only  is  left  to  the  kinv, 
and  he  is  never  authorised  to  assume  the  Icgis- 
latire  power  himself. 

*  •*  The  very  words  of  the  Declaration  liere  al- 
luded to,  are  as  follow  : 

***We  have  therefore  thought  fit,  most  ne- 

*  cessary  and  agreeable  to  the  great  and  cou- 
'  stant  affect  inn  we  have  always  had,  and  nlways 
'  shall  retain  for  this  our  nntive  city,  to  u^se 
'  this  expedition  in  publishing  our  thoughts,  re- 

*  solutions,  ard  intentions,  upon  this  great  affair, 
^  that,  though  such  present  rules  and  directions 
'-cannot  be  formed,  as   most  upon  more  ma- 

*  tare  deliberation,  be  established  for  the  re- 
'  edification :  yet  buch  inconveniences  mny  and 
''shall  be  prevented,  which  may  arise  by  the 
''hasty  and  unskilful  buildings  many  may  pro- 
*'pose  to  erect,  for  their  present  conveniences, 
"^  before  they  can  know  how  the  same  will  suit 
*■  and  consist  with  the  desisn  that  shall  be  made  : 

*  And  if  this  candor  of  our.*,  which  resolves, 
'  with  Ifae  blessing  of  God,  eo  tn  provide  for 
'  the  just  right  and  interest  of  all,  that  no  man 
'  shall  have  cause  to  complain  of  wrong  and  op- 
'pression;  and  if  this  our  seasonable  an i mad- 
'version  shall  not  meet  with  that  prudent  sub- 

*  missioD  we  expect,  but  that  some  obstinate 
'  and  refractory  persons  will*  presume  to   erect 

*  such  buildings  as-  they  shall  think  fix,  upon 
'  pretence  that  the  ground  is  their  nwn,  and 
'  that  they  may  do  wfth  it  what  they  please, 

*  such  their  obstinacy  shall  not  prevail,  to  the 

*  puUic  prejudice ;  but  we  do  hereby  require 
'^ibe  lord^mayor,  and  the  other  magistrates 


person  in  the  time  of  the  fire,  throw  some  com- 
bustible matter  into  a  shop  in  the  Old  Bailey, 
which  he  ttiinkswas  the  shop  of  an  Apothecary, 
and  that  immediately  thereupon  he  saw  a  |^eat 
smoak,  and  smelt  a  smell  of  brimstone,  the 
person  that  did  tliis  immediately  run  away ; 
but  upon  the  out-cry  of  the  people  he  was 
taken  by  the  guards. 

Mr.  Randal,  Mr.  Hantlem,  Mr.  Humphrfy 
Bowi^ery  do  all  agree,  That  they  saw  a  person 
fiingmg  something  into  a  house  near  St.  An- 
tholin's  church;  and  that  thereupon  the  house 
was  on  hre,  and  the  smoak  infested  the  adjacent 

*  of  the  city  of  London,  in  their  several  11- 
'  mits,  to  be  very  watchful  in  such  cases,  and 

*  speedily  to  pull  dowp  whatsoever  such   men 

*  snail  presume  to  set  up,  so  mucb  to  the  dis- 
<  turbance  of  pubhc  order  and  decency  ;  and 
'  that  they  forthwith  give  notice  to  us,  or  our 
'  privy   council,  of   sucli    their    proceedings^ 

*  and  return  the  names  of  such  refractory  persons, 
'  who  pres\ime  to  contemn  this  our  injuuciion  ; 
'  and  we  shall  give  order  for  their  exemplary 
'  punishment,  ^itboul  the  viulaliou  of  the  pub* 
'  lie  justice. 

'*  Again,  proceeding  to  particulars  ;  Mo  the 

*  first  place,  the  woeful  experience,  in  this  late 
'  heavy  visitation,  hath  sufficiently  convinced 
'  all  men  of  the  pernicious  consequences  which 

*  have  attended  the  building  with  timber,  and 
'  even  with  stone  itself,  and  the  notable  benefit 

*  of  brick,  which  in  so  many  places  hath  resisted 

*  and  even  extinguished,  the  fire.     And  we  do     , 

*  therefore  hereby  declare  our  express  tvill  and 

*  pleasure,  that  no  man  whatsoever  shall  pre- 

*  sume  to  erect  any  house  or  building,  great  or 

*  small,  but  of  brick  or  stone  :  And,  if  any  man 

*  shall  do   the  contrary,   the  next  magistrata 

*  shall  forthwith  cause  it  to  be  pulled  down; 

*  and  such  further  course  shall  be  taken  for  his 

*  punishment,  ns  he  deserves.*        * 

'^  It  ninst  however  he  acknowledged  that  this 
dictatorial  power  was  exerted  by  the  king,  at 
the  in&taqce  of  the  lord-mayor  and  aldermen  ; 
that,  if  ever  such  a  strain  of  the  prerogativa 
would  admit  of  palliation,  it  was  now,  when 
the  city  lay  in  ruins,  when  all  were  iii  haste  to 
rebuild,  and  the  mistakes,  trespasses,  and  in- 
juries, which  were  like  to  follow  thereupon, 
would  probably  create  as  much  confoaiou  as 
the  fire  had  left :  And  that  the  king  sweetened 
the  harshness  of  this  decree,  with  a  sigiiifica- 
tion  of  his  intention  to  part  with  any  thing  of 
his  own,  which  might  render  the  city  mora 
commodious  or  beautiful,  and  to  remit  the 
earth-money  duty  to  all  those  who  should  con* 
fiirm  to  the  terms  prescribed  by  it. 

••  Till  the  30th  of  October,  however,  '\t.  did 
not  appear,  that  any  persons  seem'd  disposed 
to  submit  their  property  to  be  thus  modelled 
after  tlie  king'sgood  will  and  pleasure  ;  and,  by 
the  manner  in  wliich  the  first  act  of  con6;rmiiy 
to  it  was  made  public,  there  is  good  reason  to 
conclude,  that  it  was  not  without  much  diffir 
culty  submitted  to  at  all.''    lUdpb, 
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houses.    And  when  this  was  done,  there  was. 
bo  fire  near  the  place. 

.  Mr.  Michael  March^  an  offioer  in  the  traiaed 
bands  in  a  company  of  sir  Richard  Brown's, 
apprehended  a  Walloon  in  the  time  of  the  fire» 
at  the  NagVhead  in  Leaden-hall  Street,  with 
tm  instrument  like^a  dark-lanthorn,  made  (as  is 
conceived)  to  lay  a  train  of  powder,  and  it 
was  filled  with  gun-powder.  There  were 
two  more  of  the  same  nation  in  his  com- 
pany. They  being  asked  to  what  use  they 
employed  the  same  instrument  would  give  no* 
liccount  thereof. 

Newton  Killingmwth  esq.  informed.  That  he 
apprehended  a  person  during  the  fire,'  about 
whom  he  fi)UHd  much  combustible  matter,  aiul 
OerC-Ain  black  things,  of  a  long  figure,  which  be 
eould  not  indore  to  hold  in  his  hand,  by  reason 
of  their  extream  heat.  This  person  was  so 
surprized  at  first  that  he  would  not  answer  to 
any  question  ;  but  being  on  his  way  to  White- 
hall, be  acted  the  j^art  of  a  mad-maji,  and  so 
continued  while  he  was.with  him. 

Sir  John  Mai/nard,  a  member  of  this  house, 
affirms.  That  he  had  some  of  that  combustible 
matter  in  his  hands ;  and  though  it  were  in 
its  natural  substance,  and  unfired,  yet  the  heat 
of  it  was  scarcely  to  be  endured  by  the  touch. 

Mr.  Freeman  of  Southwark  brewer,  (whose 
house  was  lately  fired)  informs.  That  on  the 
day  his  house  was  fired  (about  a  quarter  of  an 
hour  before  (hat  happened)  a  paper  witJi  a 
ball  of  wild-fire,  containing  near  a  pound 
weight  wrapt  in  ir,  was  found  in  the  nave  of  a 
wheel,  in  a  wheeler's  yard,  where  lay  a  great 
q^ianttty  of  timber.  How  his  house  was  fired^ 
he  knoweth  not ;  but  this  he  affirmed  to  the 
Committee,  that  it  could  not  be  by  accident, 
because  there  had  not  been  any  candle  or  fire 
in  the  house  where  the  hay  lay,  tlmt  whole  day; 
Plid  that  tiie  hay  being  laid  in  verydrvi  and  be- 
fore Midsummer,  could  not  possibly  be  set 
oo  hre  within  itself.  Moreover  he  said,  that 
the  baj  loft  was  on  fire  on  the  top  of  the 
house,  and  that  the  fire  spread  from  the 
OBO  end  ofthe  roof  to  another  in  an  instan.t. 

Mr.  Richard  HurvDood  informs,  That  being 
near  the  Feathers  Tavern  by  St.  Pauls,  upon 
the  4th  of  September,  he  saw  something 
through  a  grate  m  a, cellar,  like  wild-fire  :  by 
the  sparkling  and  spitting  of  it,  he  could  judge 
it  to  be  no  other ;  whereupon  he  gave  notice  of 
it,  to  some  soldiers  that  were  near  the  place, 
who  caused  it  to  be  quenched. 

I  had  order  from  the  Committee  to  ac- 
quaint you,  that  we  traced  several  persons 
iip<m  strong  suspicion  (during  the  fire)  to  the 
guards,  but  could  not  make  further  discovery  of 
tliem. 

Thus  far  was  the  Reports 

What  follows  was  given  in  to  the  Committee, 
but  not  by  them  reported  to  the  House  at 
that  time. 

Ip  obedience  to  an  order  directed  to  me« 
from,  die  honourable  o^iDmittee.of  the  House 


of  Commons,  then  sitting  in  the  Speaker*! 
Chamber,  on  the  Snd  of  Oct.  1666.  1  did 
carry  Robert  Hubert  to  St.  Katberines  Tower 
by  water,  to  let  roe  know  the  place  where  the 
Swedish  ship  lay,  that  brought  him  and  other 
Freoch-men  from  Stockholm,  and  hebrooeht 
me  to  the  dock  over  afi;ainst  Mr.  Corsdlis 
his  brew-house,  and  did  then  verifie  to  ineaad 
Mr.  Corsellis,  that  the  ship  lay  there,  until 
sach  tione  aa  he  with  Mr.  Peidloe  and  otfacia  did> 
go  and  set  fire  to  a  house.  And  thi»  Hubert 
did  then  further  sav,  That  Mr.  Peidloe.did  fis 
two  fire-balls  to  a  long  pole,  and  put  them  inta 
a  window,  and  that  he  the  said  Robert  Hubert 
did  fire  one  in  the  same  manner,  and  put  it  ia 
at  the  same  window.  But  with  all  the  inquiry 
and  diligence  that  I  could  use,  I  could  neither 
find  nor  hear  of  any  such  vessel.  And  from 
•  thence  I  carried  the  said  Robert  Hubert  to 
Tower-hill,  and  did  then  desire  them  to  shew 
me  the  house  that  they  did  fire,  and  he  said 
that  it  was  near  the  bndge.  So  we  went  abi)| 
Thames-street  towards  the  bridee ;  but  before 
we  came  to  the  bridge,  the  said  Robert  Hubert 
said,  that  the  house  was  up  there  (pointiog, 
with  his  hand  up  Pudding-lane:^  So  I  bid  him 
go  to  the  place,  and  he  went  along  the  brickir 
and  rubbish,  and  made  a  stand :  Then  I  did 
ask  one  Robert  Penny,  ai  wipe-porter,  which 
was  the  baker's  house;  and  he  told  me,  that 
was  the  house  where  the  aforesaid  Robert. 
Hubert  stood.  So  I  went  to  Robert  Hubert, 
and  stood  by  him,  and  turned  my  back,  towardss 
the  baker's  house,  and  demanded  of  him  which 
house  it  was  that  he  fired,  (directing  to  other 
bouses  contrary  to  that  hou&e)  but  be  tumim; 
himself  about,  said.  This  was  the  house)({point- 
ing  to  the  baker's  house)  that  was  first  fired. 
Then  by  rea&oa  of  his  lameness,  I  set  him  on 
a  horse,  and  carried  him  to  several  other  places, 
but  no  Dther  place  he  would  acknowledge ;.  bot 
rode  back  again  to  the  baker's  house,  and  said* 
again,  That  was  the  house  (pointing,  at  the 
baker*&rhouse.)  And  this  I  humbly  certify  tot 
this  honourable  committee. — By  me  Jo»V' 
LowHAN,  Keeper  of  his  majesty's  Cuuntyrgtuil: 
for  Surry.  * 

Sir;  Hearing  that  you  are  Chairman  to  the» 
Committee  for  examining  the  fire  of  London,  L 
thought  good  to  acquaint  you  with  this^io- 
formation  that  I  have  received.  William  Chap- 
neys,  a  hatband-maker,  now  livin^upon  Uorsly- 
down,  was  upon  Tuesday  mornmg,  Sept^  tb9 
4th,  1666,  in  Shoe-lane,  and  there  met  witb 
a  constable  who  bad  apprehended  a  FFenGh-< 
man  whom  he  took  firing  a  house  there  witb 
fire-balls,  and  charged  tne  said  Chajpneys  to> 
assist  him,  who  carried  the  said  Frenchman  t» 
Salisbury-court,  hoping  there  to  have  found  a 
justice ;  but  finding  that  place  burning  dewo/ 
returned  into  Fleet^streel^  w1k>  was  presently 
called  upon  by  the  commander  of  the  Lil» 
Guard,  to  know  what  the  matter  was:- th9 
constable  told  him,  l«e  had  i^preh^oded  • 
Frenchman  firing,  a  house  in  hlioe-laae^  b» 
'  the  person^  and  o6auBitied.hi«ht0 
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the  guard,  and  told  the  conitaUe^  he  would  m- 

?ir6  him,  and  carried  him  along  witii  him. 
be  constable  asked  him,  whether  he  should 
go  aloiig  with  him^  to  ^ive  in  his  evidence  -.  Ue 
replied,  ihat  be  had  done  enough,  and  might  go 
home.  But  what  became  of  the  Frenchman, 
he  knoweth  not. — Your  humble  servant,  S.  G. 

In  a  letter  directed  from  Ipswich,  for  the 
honourable  sir  Robert  Brook,  it  is  intimated. 
That  about  the  30th  of  Au)(ust,  1666,  one  of 
the  constables  of  Cotton  of  Hartsmer  Hun- 
dred, being  about  the  survey  of  that  town, 
about  hearth-money,  was  told  by  one  Mr,  Wil- 
liam Thomson,  a  Roman  Catholic  in  that  town, 
That  though  times  were  like  to  be  sad,  yet  if 
he  foomi  any  cause  to  change  his  religion,  he 
wtjuld  see  be  should  not  want :  And  JUrther 
•ttid  to  him.  What  will  you  say,  if  you  should 
bear  that  London  is  baritt  ? 

IBie^FFIO  A  VITS  tooohioif  a  Franehmaa,  that 
said-  there  were  Three  Hondred  of  them  en- 
ga|^  io'  Firiaff  the  City. 

The  Tnfbrmations  of  Richard  Cound  of  St. 
Giles  in  the  Fields,  Ironmonger ;  William 
Cotes,.  Samuel  Pa^e,  Francis  Cogny,  £d- 
roond  Oaikius,  and  Richard  Pardee,  taken 
the  8ih  day  of  September,  1666,  by  sir 
Justinian  liewen  knight^  one  of  his  ma- 
jesty's justices  of  the  peace  for  the  county 
of  Middlesex^  upon  oath,  as  followetfa : 

Bickard  Gound  aaitli^  That  ypon  Tuesday 
night  last  about  twelve  or  one  of  the  dock, 
there  w^  a  Freocbnuui  brought  by  the  watch 
tD  this  Informant's  father's'  hou6e,.being  at  the 
sign  of  the  Wbite>hart  in  King-street,  taken  as 
m  tuspicious  person;  the  said  person  being 
questioned  by  them,  whether  be  was  not  one 
of  those  tha&  fired- the  city,  or  had  any  hand 
theieio^  or  any  privity  or  koowiedge  of  any 
th^t  bad  desifcned  the  samei^  or  wonle  to  that 
effect ;  the  said  person:  answered'  a  great  while 
in  a  pervene;  manner,  quite  different  from  the 
quetfiion.  But  being  farther  pressed  to  cell  the 
truth,  and  being  told^  that  if  he  were  guilty, 
it  would  be  the  only  way^to  save  his  li&;  he 
did  at  first  obatimiteljrdeof^  that  he  knew  any 
thing  of  anj  pk>t.  WhcMupon  ai  young  man 
took  the  prisoner  aside,  to  the  end  of  the  roora^ 
and  after  some  private  diseoorse  hetvwen  thein, 
they  both  retoroed  to  this  informent  and  the 
rest  of  the  oompany,  and  the  said  young  man- 
spake  op*tiljr  to  US,  in  the  heering  of  the  pr»- 
soner,  Inat  the  said  Freoohmnn  and  prisoner 
had  oonfesaed,  there  were  300  Frenobmen 
Ihet  were  in  a  plot  or  conspiracy  to  fire  the 
oi^.  Upon  which  thit  informant  and  othera 
spake  to  the  said  Freficbouin  in  these  woids^ 
or  to  the  same  effect  t  WeU^  Monsieor,  yon  have 
done  verj  well  to  confcsswhat  yen  hvre  done, 
and  no  denbt  bet  yon  nwy  have  year  pardon^ 
If  you  will  oonAes  aU  yea  know  of  thie  plot : 
and  theieupea  further  asked  him,  Are  there  no 
more  than  aoO  persone  in  the  said  Plot?  He 
answered,  Theoe  are  no  mose  than  3^  persona^ 
Xheft^vire.  attqiiifed<whi>i  thof  weac^Mid  kofr  he 


came  tO  know  they  were  300  ?  Ta  which  he 
would  giveVo  direct  answer,  bur  put  it  off  with 
Other  extravagant  discourse.  And  being  aehed 
why  he  came  to  St.  GilesVpari^  (where  he  wee 
apprehended.)  He  told  a  story,  tiiat  he  came 
from  Islington  Fields,  where  his  natter's  aoode 
were  ;  but  the  goods  were  now  removed,  he 
could  not  tell  whither ;  and  that  hit  master  bid^ 
him  go  up  and  do^'n  the  fields,  but  would  not 
declare  upon  what  occasion,  or  for  what  end 
he  was  so  to  do ;  and  being  asked  whether 
there  were  300  persons  engaged  in  this  desist 
or  plot  ?  He  replied  that  there  were  300  eit- 
gaged  in  it. 

The  several  Infi)itaation8  of  WilKam  Cbtee- 
of  Cow-lane  of  London,  painter;  of  Samuel. 
Page  of  St.  Giles  in  the  Fields,,  weaver  ;  of 
EdtDund  Ihikins  of  St.  Giles  afi^revud,  book- 
seller ;  of  Francis  Cogny  of  St.  Andrews^  Hot-- 
bom ;  of  Richard  Paixloe,  victualler,  takeA 
upon  oath,  &c.  tend  to  the  confirmation  of  the 
foregoing  relation. 

An  Extract  of  a  Letter  from  Hydleburgh  in 
the  Palatinate,  Sept.  S9, 1666. 

Sir  ;  Yoor*9  of  tlie  sixth  current  oaner  on 
Wednesday  to  me,,  and  brought  the  iU-  tidingv 
of  the  burning  of  London,  constantly  expected 
and  discoursed  of  amongst  the  Jesuita  te  mi^ 
knowledge  ibr  these  fifteen  years-  last  past^ 
as  to  happen  in  this  year.  h\  w^lich  the/  dO  aSm- 
promise  u>^themsek«»  and*  othem*  intiodnctieie 
of  the  public  eierdse  of  the  Catholic   rsligio**^ 

This  letter  wae  sent  to  Mr.  AltN>n,.who  livMS 
ill  New  Gravel-lane  in  Shadwel,,who  oegpciaMi 
the  business  of  the  Palatinate,  and'  will  pieiM 
duoe  the  originai  if  there  heoccasioa* 

The  Information  of  Johh  Cbisoui^  School* 
master  in  Enfield. 

Upon  Friday  August  31,  Mrs^  Sc  Geevgi|. 

and  her  eldest  daughter  Susanna  Sr.  6earga|. 
both  Popish   Recusants^  eame  to  visit  Mrsi* 
Rebecca  Eves,  widow,  at  her  house  in  En- 
field ;  where  speaking  conoeming  the  setstoir 
of  parliament  drawing  nigh,  JHrs.  St.  George 
told  her,  that  some  would  hereafter  be  called  to 
account  for  a  plot.    Being  asked  for  vrhat  ? 
She  told  her  in  her  ear,  For  bm-ning.  the  city. 
Mrs.  Eves  afterwards  hearing  of  the  firing,  d^ 
London,  (and  going  to- a  plaoe  where  she -migfair 
behold  it)  met  with  Mrst  Susanna  St.  Geasf^. 
(and  amongst  other  diacourse)  teU  her  hesv* 
much  her  mother's  words^  which  the  spake  th9 
Friday  before,  did  ran  in  her  thoughts  ;.  whiola 
she  repeated  to  her  daughter,  who  made  thin, 
reply,  Tliat  her  metlier  was  very  apt  to  tnUi^ 
and  that  she  had  been  fain  to  keep  her  mother 
within  doors  daring,  the* fire,.  Iteaeing  lest: 
should  talk. 

After  this  (during  thefire)'MrBi  Eve»i 
with  Mrs.  Cook,  another  Popish  Recusant^ 
of  the  same  familv  ;  to  wliom  she  also  rciatoA 
Mrsi  Si.  Greorge  bar  words :  who  madr  tbip 
reiam,  ihet  she  wae  a  woetb/  woinaa  tor  keep 
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Alio  the  lady  St.  George  at  Enfield,  in  the 
I/>rd  of  LitMnln's  house,  declared  to  Mrs. 
Rebecoa  Eves  of  the  said  town,  that  within  a 
few  days,  the  city  of  London  would  he  laid  in 
aahes.  This  was  spoken  abput  two  days  before 
the  ^e  happened. 

Mrs.  Eves  of  Enfield  her  Examination  hefore 
Mr.  Jolliflfand  Mr.  Marvel,  December  20, 
1666,  concerning  Mrs.  St.  George. 

Mrs.  Rebecca  Eves  of  Enfield,  three  or  four 
days,  or  within  a  week  before  the  fire,  receiv- 
ing a  visit  in  her  own  house,  from  Mrs.  St. 
George  (amongst  oibcr  discourse)  Mrs.  St. 
George  asked  her,  what  news  she  heard  ?  And 
if  she  knew  when  the  parliament  sat  ?  Mrs. 
Eves  replied,  She  (bought,  shortly.  The  other 
asked,  if  she  heard  of  any  rhiit  were  to  be 
called  in  question  before  the  parliament  ?  Mrs. 
Evee  said.  About  what  ?  Mrs.  St.  George  said, 
About  a  plot.  Mrs.  Eves  asked.  What  plot. ^ 
Mrs.  St.  George  answered,  About^  firing  the 
city.  Mrs.  Eves  said,  I  hope  God  will  preserve 
the  city  ;  but  people  use  not  to  be  questioned 
before  the  fact  be  committed.  So  4.he  dis- 
course was  waved  for  that  time. 

At  the  titneof  the  fire,  Mrs.  Eves  went  out 
to  lobk  towards  the  fire  ;  and  mentioning  Mrs. 
^St.  Geoi^ge,  one  in  the  company  replied  behind 
her,  (hm  she  cannot  certainly  fix  the  person) 
a  p/ime  woman  to  keep  counsel !  After  the 
fire,  Mrs.  St.,  George  her  daughter  came  to 
Mrs.  Eves,  who  asked* her,  If  she  remembered 
what  her  mother  had  said?  She  said,  My 
nother  is  such  a  woman,  she  will  speak  what 
•he  thinks.  Afterwards  she  said,  That  she  had 
much  ado  to  keep  her  mother  in  at  the  time  of 
the  fire,  lest  she  slA^uld  speak  some  things  she 
should  be  questioned  for. 

At  tlie  first  discourse,  Mrs.  Eves,  her  ilaugh- 
ter,  and  others  of  the  family  were  present.  Mr. 
Si.  George,  his  wife,  and  family,  have  since 
Ktft  EnfielJ.  They  are  all  great  Papists,  and 
there  are  many  more  in  the  neighbourhood. 

A  Itf£TTER  directed,  and  sent  by  the  post  to  Mr. 
Samuel  Thurltoo,  in  Leicestershire,  from  a 
person  unknown,  as  follow eth  :  dated  Oc- 
tober, 1666. 

My  friend  ;  Your  presence  is  now  more  ne- 
cessary at  London,  than  uhere  you  are,  that 
joa  may  determine  how  to  dispose  of  yonr 
estate  in  South wark :  for  it  is  determined  by 
human  counsel  (if  not  frustrated  by  Divine 
Power)'ttiat  the  Suburbs  will  shortly  be  de- 
itroyed..  Your  capacity  is  large  enough  to  un- 
derstand :  proceed  as  your  genius  shall  in- 
struct you.--Cave,  Cave,  Fuge,  Vale. 

Saturday  the  first  of  September,  1666,  the 
day  before  the  fire  in  London,  came  one  Urm- 
straw  from  Ireland,  with  a  letter  from  theace, 
to  one  esquire  Holcrofr,  at  Eastham  in  Essex, 
(being  related  to  that  family  by  marriage  ;) 
viiere  he  sopped.  Af^er  which  he  asked  the 
•■quire,  if  he  had  heard  aoy  thing  of  the  firing 
of  I^adott^  Who  answered  No.  But  Urm- 
ftniw  taidi  ht  would  shortly ;  for  it  wm,  or 


wonld  be  so  that  night.  The  esquire  answered, 
it*  it  were,  he  hoped  it  might  be  quenched 
again ;  as  it  had  been  many  a  time.  But  Unn- 
siraw  answered,  No,  it  would  not  be  quenched ; 
for  it  should  he  said  of  it,  as  of  Troy  :  repeat- 
ing a  Latin  verse, 

Nunc  Segcs  est  ubi  Troja  fuit. 

Now  com  grows  where  Troy-Towo  stood. 

This  discourse  was  managed  pleasantly  by 
hiui ;  after  which  they  went  to  their  beds  :  and 
in  the  morning,  this  Urmstraw  enquires  ear- 
nestly. Whether  they  had  heard  of  the  firing  of 
London  that  night  ?  They  answered.  No.  But 
he  prayed  him  to  send  one  of  the  family  our,  to 
enquire;  and,  doubtless,  they  would  hear  of  it. 
Upon  which  a  messenger  was  seut ;  who 
brought  word  from  a  man  that  travelled  upou 
the  road,  that  it  was  on  fire  indeed.  Alter 
dinner,  this  Urmstraw  desired  his  horse  to  be 
saddled  that  he  might  be  goue.  The  esquire 
iotreats  him  to  stay  till  next  morning  :  but  be 
answered.  Therefore  1  would  see  London 
before  it  be  quite  burnt ;  for  I  shall  never  see- 
it  more. 

Sunday  morning,  the  fire  being  begun  in 
London,  a  person  coming  from  Deptford, 
when  he  came  to  Barnaby-street  end  in  South- 
wark,  hears  a  woman  cry  out  against  a  French- 
man, for  throwing  fire-balls  ;  he  runs  afrcr  him 
and  lays  hold  of  him.  He  asked  him,  what 
commission  he  had  for  so  doing?  He  answered, 
that  his  commission  was  in  his  constancy.  The 
people  coming  in,  they  searched  him,  and' 
found  fire  balls  in  his  pockets.  He  was  deli- 
vered to  the  guard  in  South  wark,  but  beard  of 
no  more. 

A  Citizen  being  fired  out  of  his  liouse,  had 
hired  a  lodging  in  Queen-  street  in  Covent 
Garden  ;  and  going  up  Holbom,  there  being  a 
crowd  of  people,  '-leps  in  amongst  them,  hears  a 
woman  say,  that  she  had  a  hand  in  firing  the 
City.  The  people  asked  her,  whether  she  was 
an  Anabaptist  i  she  said,  no.  Are  you  an  In- 
depeudant  ?  She  said,  no.  Are  you  a  Presby- 
terian ?  She  said,  no.  Are  you  a  Roman  Ctt' 
tholic  ?  To  which  she  would  give  no  answer. 
Tlie  Citizen  asked  her,  But,  Mistress;  had  fou 
a  band  in  burning  the  City?  She  nukwered, 
what  would  you  have  me  to  say*?  I  have  con- 
fessed it  already,  and  do  deserve  to  die  for  ir. 
This  she  said,  wi(h  great  trembling;  and 
seeming  to  be  much  troubled.  The  Citizen 
enquired  for  a  constable :  tlie  people  reply, 
there  was  one  gone  for.  But  a  gallant  comes 
and  takes  her  bv  the  arm,  and  leads  her  away : 
saying,  he  would  have  her  exammed  :  too 
forthwith,  another  gallant  closeth  with  him; 
and  they  both  carried  her  to  the  Griffin-Tavera 
in  IJolboro.  The  Citizen  follows  them,  to  see 
the  result  of  the  business  :  but  they  with  the  * 
master  of  the  house  shut  out  the  company  (a'l 
but  the  Citizen,  supposing  him  to  be  one  of 
their  own  company),  but  asking  one  the  other 
concerning  him,  and  finding  him  not  r>f  them 
put  him  out  again.  Whereupon,  he  goes  to 
the  nest  oompuij  of  toldicrsy  and  enquires  for 
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their  captain  t    who  replyed,  he  wan  not  there  | 
but  told  biniy  yonder  is  my  L.  C.    Unto  whom 
the  Citizen  repaired  ;  and  acquainted  his  lord- 
ship, that  there  was  a  woman  apprehended  (and 
rescued  bj  a  couple  of  gallants)  that  had  con- 
fessed she  had  a  hand  in  burning  the  city,  and 
w;»s  at  such  a  tavern.     Whereupon  the  L.   C. 
called  to  a  captain  in   the  street   arid  ordered 
bim  to  go  with  that  man,  and  apprehend  the 
woman  that  he  should  direct  him  to.     Where- 
.  upon,  he  goes  with  the  Citiien,  and  takes  her 
with  the  first  gaHant,  who  stood  op  iiighly  in 
ber  defence,  and   carries  them  boUi  to  an  ale- 
house ^on  the  other    side  of  the  way.    Tje 
,  Citiien  perceiving  that  nothing  would  be  done 
with   her,  leaves  his  name  with   tlte  captain, 
and  where  he  might  be  found ;  but  was  never 
called   for,  to  justify  the  wQrds  spoken   by 
ber. 

A  woman  standing  in  White-Chapel  with  a 
company  about  her,  was  asked  what  the  matter 
.was?.  She  said,  that  she  met  tvro  young  men 
io  that  place,  and  asked  them  how  it  wtis  with 
the  fire  :  they  answered,  It  is  now  almost  out, 
,  if  it  can  be  iiept  so  ;  but  the  rogues  renew  it 
with  their  fire-balis.  As  saith  another  woman 
young  men  if  you  have  a  heart  to  it,  you  may 
be  hired  to  throw  them.  It  «vas  asked  her,  what 
was  become  of  the  woman  that  spake  thus?  She 
i^nswered,  that  she-  had  apprehended  her,  and 
delivered  Iter  to  the  under-headle  of  White- 
Chapel  Parish.  The  woman  falling  under  the 
accusation  (not  being  able  to  deny  it)  there 
l>eiog  many  witnesses  at  that  pme  that  heard 
it;  she  was  delivered  to  sir  John  Robinson,  but 
beard  of  no  more. 

One  from  France  writes  to  his  Correspon- 
dent iu  London,  to  know  the  truth  of  what  was 
muttered  in  Paris,  whether  l/jodon  was  laid  in 
ashes  or  no.  The  letter  being  dated  a  week 
before  the  fire  began. 

From  Surrey  in  or  near  Darkin,  a  person  in 
ordinary  habit,  who  was  yet  observed  to  take 
place  of  all  the  nobility  and  gentry  among  the 
papists,  seeing  the  people  of  Darkin  mourn  for 
the  buroing  of  the  City,  he  spake  slightingly  of 
it,  telling  them  they-should  have  something  else 
to  trouble  themselves  for;  and  that  shortly 
Darkin  should  be  laid  as  low  as  London. 
Whereupon  the  people  made  at  him,  and 
one  Tr.  U.  a  great  Papist,  rescues  him,  and 
sends  him  away  in  his  coach  to  London.  This 
was  deposed  before  sir  Adam  Brown,  a  justice 
of  peace  and  a  member  of  parliament. 

I 

These  following  Relations  Tfor  substance) 
were  delivered  to  bir  R<jbert  Brooks, 
cb:iir-man  of  the  committee,  a  little  before 
the  prorogation  of  the  pnrliament. 

A  true  Relation  made  by  one  of  the  grand  jury 
atHickVIlall,  nt  a  eeneral  Quirter-Sessions 
presently  after  the  ITire  in  London,  who  was 
upon  Trial  of  some  of  those  that  fired  the 
City. 

That  near   West-Smithfield  in    Chicklane, 
there  wns  a  man  taken  in  the  very  act  of  firing 


a  house,  by  the  inhfibitants  and  neigbbours; 
and  carrying  him  away  through  Smithfield,  to 
have  him  before  a  justice  for  the  hxx  com- 
mitted, the  king's  Hfe  guard  perceiving  it,  made 
up  unto  them,  and  demanded  th^r  prisoner 
from  them ;  but  they  refused  to  let  him  go. 
The  lile-guard  men  told  them,  that  he  was  one 
of  the  ting's  servants,  and  said,  we  will  have 
him.  And  thereupon  they  drew  out  their  sworde 
and  pistols,  aiul  rescued  him  out  of  the  people's 
hands  by  force  of  arms. 

A  bill  of  indictment  was  brought  against  him, 
and  two  or  three  witnesses  did  swear  unto  it, 
and  the  bill  was  fatind  by  the  grand-jury,  who 
did  carry  it  to  the  Old  Bailey,  and  presented  it 
to  the  Lord  Chief  Justice  ;  but  it  came  to  .no 
further  trial,  nor  was  e%'er  seen  after  at  the  Old 
Bailey,  so  far  as  this  person,  upon  his  best  en- 
quiry, could  ever  hear,  or  leaf  n. 

Concerning    an    Housekeeper  at  Soho,  who 
fired  his  otvn  dwelling-house. 

First  he  secqred  all  his  goods  in  hb  garden, 
and  then  went  in  and  fired  his  house ;  whicb 
when  lie  haii  done,  he  endeavoured  to  get 
away  out  at  his  fore-door.  A  neighbour  de^ 
manded  of  him,  who  had  fired  bis  bouse  ?  He 
answered,  The  Devil.  Upon  that,  his  neigb- 
hour  bad  him  stand,  or  he  would  run  his  halbert 
iiit)  his  guts.  His  answer  was,  if  yon  do,  there 
are  enough  left  behind  me  to  do  the  work* 
Whereupon  he, wns  secured,  and  a  bill  of  indicu 
ment  brougiit  against  him,  and  aboi^  three 
witnesses  did  swear  to  it :  and  his  son  came 
in  as  witness  against  him;  who  was  demanded 
by  the  foreman,  what  he  cuuld  say  as  to  tbe 
firing  of  his  father's  hou'^e  ?  He  sutd,  that  hit 
father  did  fire  it  with  a  fire-ball.  It  was  de» 
manded  of  him,  whetlier  he  did  fire  it  above 
stairs,  or  below  !  He  answered,  above  stairs; 
The  Bill  was  likewise  found,  but  the  petty  jury 
did  nut  find  him  guilty. 

A  maid  was  taken  io  the  street,  with  twe 
fire-balls  in  her  lap  :  some  did  demand  of  ber^ 
where  she  liad  them  ?  she  said,  one  of  the  king's 
life-guard  threw  them  into  her  lap.  She  was 
asked,  why  she  had  not  caused  him  to  be  ap- 
prehended ?  She  said,  that  she  knew  not  what 
they  were.  She  was  indicted  for  this,  and  the 
hill  found  against  her,  and  turned  over  to  ihe 
Old  Bailey  ;  but  no  prosecution  upon  it. 

In  the  time  of  /the  fire,  «i  constable  took  a 
Frenchman  firing  an  house,  seized  on  him  ;^ 
and  going  to  a  magistrate  with  him^  met  his  11, 
U.  the  D.  Y.  who  asked  the  reason  of  the 
tumult.  One  told-  him,  that  a  Frenchman 
wns  taken  firing  a  hou«e  ;  his  H.  called  for  the 
man,  who  spake  to  him  in  French  :  The  D^ 
asked, who  would  attest  it?  tlie  constable  said, 
I  took  him  in  the  act,  and  I  will  attest  iti 
The  D.  took  him  into  liis  custody,  and  said, 
I  will  secure  him.    But  he  was  heard  of  nO'more. 

On  Monday  the  third  of  September,  there 
was  a  Frenchman  taken  firing  a  house  %  aod 
upon  searching  of  him,  fire   balls  were  found  t 
about  him.    At  which  time  four  of  tbelifei 
guards  rescued  the  Frenchmce,  and  took  Kin 


^  froa  tbe  people^  after  ihar  uand  mBn- 
jieran  tbt  wliale  tinie  of  the  firt. 

One  Mr.  Belhtnd,  a  Frenchman,  living  at 
Maiyiebone,  who  booeht  greac  store  of  paste- 
board for  a  oonsidcrakue  time  before  the  iire  of 
jAib  citj  of  London,  to  the  quantity  of  90  gross 
in  one  ahop,  and  atiuch  more  elsewhere,  was 
asked  by  a  citiseDy  What  he  did  with  all  that 
paste-board?  He  answered  that  he  made  fire- 
works for  the  king's  pleasure.  The  citizen 
asked  him,  What  doth  the  king  give  jon  ? 
He  replied,  Nothing,  only  I  have  respect  at 
icoort :  The  citizen  said,  Take  heed,  Mr.  Bel- 
iandy  yoa  do  not  expend  yoor  estate,  and  then 
lose  yoar  scspect  at  court,  lor  you  are  at  a 
great  charge.  Belland  answered.  Sir,  do  you 
think  this  a  y reat  matter  ?  I  use  all  this  myself; 
But  if  you  did  see  all  the  great  quantities  I  have 
made  elsewhere  ia  three  several  places,  three, 
ibur,  and  five,  miles  off,  yon  would  say  some- 
thing. Anotlier  time  the  stationer  with  whom 
he  dealt  for  the  pasteboard,  being  at  his  house  at 
Jfarytebone,  and  wondering  at  .the  roany  thou- 
MUKM  of  five-works,  that  lay  piled  ap  of  aeveial 
aocti,  be  said,  Sir,  do  yon  wonder  at  this  ?  If 
50U  sbottU  see  the  quantity  that  I  have  made 
elsewbeie  by  other  men  you  would  wonder  in- 
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tbey  sreregeing  to  him,  andtoM  them  se,iihe«ast 
they  were  suny,  and  bade  them  go  lookbim, 
for  they  would  not  tdl  them  wherehewts. 
Upon  that,  the  citizens  resolved  to  follow  tbeei, 
and  did,  till  tliey  came  to  Whitehall.  Tbe  ser- 
vants went  up  stain,  and  down  stairs,  on  pur- 
pose to  have  lost  them,  hut  could  not,  for  they 
kept  olose  to  them:  And  at  last,  oneoftlie 
maids  went  to  a  door,  and  knocked ;  crying  out, 
they  were  dogged  by  two  men,  that  tliey  coiU 
not  be  rid  of.  With  that,  young  Mr.  BeUao4^ 
opened  tbe  door,  saying  to  one  of  the  cidieas,' 
Sir,  your  servant :  How  do  yon  do  ?  Ooe  of 
them  answered.  Both  I,  and  nsany  thousand 
families  more,  are  the  worse  for  you;  for  you, 
under  pretence  of  makiug  fireworks  for  the 
king,  have  destroyed  a  fsmous  city,  and  rained 
a  noble  people.  To  which  Belland  replies,  I 
make  nothing  but  innocent  things,  that  will  do 
no  harm ;  for  which  I  have  a  patent  from  the 
king.  But  the  citie^  answered,  if  the  kkig 
gave  you  a  patent,  it  was  but  for  yourself.  Who 
answered,  No.  Said  tlie  citizen,  what  made 
you  then  to  employ  so  many  men,  in  so  many 
places  ?  No,  said  Belland,  I  set  no  man  to 
work ;  neither  know  I  any  man  that  makes  of 
tfaem,  butmjpself;  though  he  had  often  before 
said  otherwise.  While  they  were  thos  dis* 
coursing,  old  Belland  looks  firom  under  ths 
hangings ;  Sir,  said  he,  I  hear  you  charging  ay 
son  with  suspicion  of  burning  the  city  ;  I  pniy 
you  spoak  lower  (casting  his  eyes  about,  feanng 
the  ladie?,  passing  by,  might  hear  ;^and  said. 
My  son  doth  jioching,  but  what  he  uath  a  pa- 
tent from  the  king  for ;  and  shall  have  an  order 
to  sue  any  man  that  shall  accuse  him.  And  he 
said,  my  son  is  no  prisoner,  hot  lodged  here,  to 
prewnt  him  from  the  rage  .of  the  common 
people.  Well,  said  the  citizen,  you  must  give 
iin  account  for  wfaot  you  have  done  :  aAimso 
they  shut  the  door  upon  them.  Tbe  citizen 
wont,  and  enquired  whose  IcMlgings  they  were ; 
and  were  told,  they  belonged  to  a  lady. 

The  Information  of  Thomas  Middletov,  chj- 
rurgeon,  late  inhabitaot  of  St.  Bride>, 
London. 

I  the  said  Thomas  Middleton  do  hereby  cer- 
tify^  That  upon  the  Sunday  in  the  afternoon, 
the  day  wherein  the  dreadful  fire  brake  oat  in 
Pudding-lane,  which  coi^sumed  the  city,  hear- 
ing the  general  outcry  that  the  city  was  fired  by 
Papists  and  French,  I  repaired  to  the  top  of  a 
church  steeple  near  the  Three  Cranes  m  the 
Vintrey;  wberemyself  and  several  others,  ob- 
served the  motion  of  the  fire  for  two  or  three 
hours  together :  And  we  all  took  notice,  that 
tlie  fire  did  break  forth  out  of  several  houses, 
when  the  houses  which  were  then  burning  were 
at  a  good  distance  from  them  every  way.  And 
more  particularly,  I  saw  the  fire  break  out  from 
the  inside  of  Lawreoce-Poultney  steeple,  when 
there  was  no  fire  ^ar  it.  These  and  such  like 
observations,  begat  in  me  a  persuasion  that  the 
fire  «vas  maintained  by  design.  Upon  Monday 
I  repaired  again  into  the  city,  and  found,  as  the 
day  before,  Oiat  the  fireoiid  break  forth  in  firesb 


The  Suiday  before  ibe  fire  began,  tiiis  Bel- 
land oana  to  the  shop  where  he  was  wont  to 
hwj  hit  pasteboard,  but  the  stationer  being  not 
there,  he  desired  a  citizen  (the  ^^ioncr's  neigh- 
teor^tospeak  to  him,  and  lo  kt  him  know 
ibatoe  hadmacb  wronged  him  in  disappointing 
lum  of  the  four  gross  of  pasteboard  which  he 
abottld  have  had  of  him,  and  said  that  be  should 
motdo  his  work  by  the  time ;  aod  that  if  he  had  it 
•at  by  Tuesday  night,  it  would  come  too  late, 
be  ahould  have  no  occasion  for  it  after  that 
(wUoh  was  the  Tuesday  night  before  tbe  fire) 
Mr.  Belland,  aaid  the  cttiaeo,  What  is  tbe  rea- 
eon  of  your  haste  ?  Have  yon  any  shew  snd- 
ehsaly  liefore  the  king  ?  At  which  he  blushed, 
juid  woold  eive  no  aoewer.  Says  the  citizen, 
What  kind  of  fireworks  do  you  nmke?  only 
Mcfa  aa  wiUcrack  and  run  ?  Belland  answered , 
I  make  of  all  sorta ;  Some  that  will  bum  and 
isake  no  crack  at  all,  but  will  fly  up  in  a  pure 
Inidy  of  flame,  higher  thafi  the  top  of  Paul's, 
and  waver  in  the  air.  Says  tlie  citizen,  Mr. 
Belland,  when  you  make  yom-  shew,  shall  I  see 
k  ?  Yes,  said  Belland,  I  premise  you,  and 
gave  his  hand  upon  it.  Which  citizen  in  the 
time  of  the  fire  being  upon  the  Thames  in  a 
boat,  saw  to  his  great  amazement,  sundry 
bodies  of  fire,  burning  above  ihe  fire  of  the  houses 
aa  high  again  as  Paul's,  wavering  in  the  air,  di- 
ivotly  acmding  to  Belland's  description. 

And  after  3ie  burniug  of  tbe  city,  some 
citiicm  a^eed,  to  go  to  Marylebone,  to  speak 
liith  this  Bellaud ;  and  by  the  way,  met  with 
bit  two  flMiids  and  his  boy  ;  aad  having  some 
bnowUdge  of  them,  asked  for  young  Mr.  Bel- 
land :  who  told  them  he  was  not  at  home, 
neither  knew  they  where  he  was.  But  the 
aitizena  obaerving,  that  they  carried  with  them 
taUMtaaod  ewfom  aeadjr  dressed^  conduded 
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at  •  gretu  distRQce  one  from  another. 
And  as  I  was  returaiog  home,  pauing  through 
Wading-^treet  by  a  tobacco  oierchant's  bouse, 
I  saw  the  master,  of  the  house  come  dovrn 
■tairs,  driviiig  a  young  fellow  before  him ;  say- 
ing to  hiniy  '  You  rogue,  da  you  come  to  rob 
'me?   what  did  you  do  in  mv  garret?*    or 
words  to  that  purpose ;  and  poshed  him  out  of 
doors :  AU  which  I  observed,  and  he  seemed  to 
be  a  Frenchman ;    he  was  a  short,  black  fel- 
low, of  about  9%  years  of  age :    And  as  toon  as 
he  was  out  of  the  house,  be  having  a  loose  coat 
on  io  a  waj  of  privacy,  shuffles  something  un- 
der bis  coat;    whereupon  I  laid  Itold  of  him 
and  said,  *  Sirrah,  what  have  you  there  V   The 
iellow  replied,  *  What  b  that  to  you ;  the  mos- 
*  ter  of  the  bouse  knows  me.'     Upon  that  I 
asked  the  roaster  of  fefae  hou&e  whether  he  knew 
the  fellow?   he  answered,  he  knew  him  not. 
Whereupon  I  searched  (be  fellow,  and  found  a 
horn  of  powder  about  him ;  and  as  soon  as  the 
powder  was  discovered,  lie  fell  a  rubbing  of  his 
hands,  they  bein^  all  black  with  powder.     He 
had  al«o  about  him  a  book  intituled.  The  Jew- 
ish Government.    I  charged  him  that  he  was  a 
Frenchman,  because  he  spake  broken  English, 
but  he  denied  it  and  did  much  vaunt  himself. 
There  coming  a  constable  by  with  his  staff,  I 
required  him  to  carry  him  to  prison,  and  I 
would  assist  him  :  So  we  conveyed  him  to  Old- 
Bridewell  ;    and  by  the  way  the  people  were 
ready  to  kill  him,  calling  him  French  rascal.    I 
prayed  them  to  forbear,  for  justice  would  give 
Irim  reward.     I  told  the  fellow  he  would  be 
lumged ;  he  made  sKght  of  it,  saying,  '  If  I  die 
'  my  soul  shall  be  saved,  but  yours  shall  be 
'  damned.'    And  when  be  was  put  iuto  Bride- 
well, I  desired  that  he  micht  be  secured,  and 
none  suffered  to  speak  with  him  till  he  were 
examined  before  a  magistrate,  because  the  to- 
bacco merchant's  house  was  presently  burned 
apon  it.     But  so  it  happened  on  the  next  day, 
that  the  /ire  came  on  and  consumed  my  house 
and  goods ;  so  that  I  was  forced,  with  my  fa- 
mily, to  flee  into  the  country ;    and  what  be- 
came of  the  fellow  I  knoyv  not,  Old  Bridewell 
being  burnt  also.    And  understanding  that  the 
Parliament  hath  appointed  a  Committee  to  en- 
quire after  the  actors  in,  and  fomentersof  that 
terrible  6re^  I  thought  good  to  inform  the  ho- 
nourable Committee  thereof,  that  they  may 
send  for  the  keeper  of  the  said  Bridewell,  to 
know  what  became  of  the  fellow,  th«it  he  might 
receive  justice  accordini;  to  his  demerit.    Thus 
much  I  thought  myself  obliged  to  do,  as  in  duty 
hound  to  God  and  my  country  ;  all  which  I  am 
ready  to  affirm  upon  oath,  when  I  shall  be 
thereunto  called.  Tho.  Mipdlston. 

In  the  time  of  the  fire  near  Bridewell,  ihere 
was  a  man  sadly  bemoaning  the  great  loss  he 
was  like  to  sustain  (the  fire  then  being  within 
^e  or  six  bouses  of  him)  did  beseech  the  peo- 
ple for  God's  sake  (they  having  no  goods  of 
their  own  in  danger)  to-oome  in  and  help  him 
to  thrnw  out  trunks,  chests,  beds,  &c.  out  at  a 
window)  having  procured  two  carts  or  waggons 


to  cany  them  away.    Wheraupoo  I  ran  into 
his  boose  with  several  others,  broke  dowu  his 
windows,  threw  out  his  goods  and  loaded  tha 
carts;  and  there  being  some  interval  of  time 
before  the  return  of  the  cartsj  and  see'mg  a 
room  wherein  were  many  books  and  loose  pa- 
pers, which  seemed  to  be  a  library,  I  went  in 
and  took  down  a  book,  which  proved  to  be 
Ovid's  Metamorphosb ;    and  while' I  was  look- 
ing upon  it,  there  came  into  the  same  rooni  sm 
old  man  of  lew  stature  with  a  white  frock,  who 
looked  also  on  the  book  as  it  was  in  my  hand ; 
I  took  him  in  my  mind  to  be  some  groom  come 
out  of  a  stable,  and  thought  him  to  be  pre- 
sumptuously fixilish,  supposing  such  a  mean-(tk^ 
old  man  ignorant  of  thist  language  in  which  the 
book  was  written,  it  being  Latin  ;    but  I  spoke 
not  to  him.    In  the  mean  time  there  brake 
forth  a  fire  amongst  the  papers  which  were  be- 
hind us,  there  being  none  in  the  room  but  ha 
and  I.      Whereupon  the  rest  of  fhe  people 
coming  in,  cried  out,  *  We  had  set  the  room 
*  on  fire  '*  and  rushing  in  upon  us,  put  out  the 
fire  with  their  feet.    Whereupon  I  took  bold  of 
the  old  man  by  the  buttons  under  the  throat* 
and  said,  <  How  now,  father !  it  must  either  ba 
<  you  or  I  that  must  fire  these  papers.'    There 
was  a  small  thing  of  a  black  matter,  which 
looked  like  a  piece  of  link  burning,  which  ques- 
tionless set  fire  on  the  papers,  but  it  was  imroe« 
diately  trod  out.    A  umult  of  people  thronged 
in ;  and  when  I  said,  '  How  now,  father !'  and 
took  hold  on  him,  he  said,  Parc4mihi, Domini: 
The  people  which  did  not  understand  it,  cried 
out,  *  He  is  a  Frenchman,  kill  him ;'  and  with 
pulling  ofhim  his  peruke  fell  off;  then  appeared 
a  bald  skull,  and  under  his  frock  he  had  black 
cloaths,  I  think  of  bishop-sattin ;  whereupon 
he  seemed  to  be  a  grave  ecclesiastic  person.   I 
had  much  ado  to  save  him  from  the  people,  but 
at  last  brought  him  before  the  Duke  of  York. 
We  found  m  his  pockets  a  bundle  of  papers 
closed  up  with  wax  like  a  packet,  whith  waa 
delivered  to  the  D.  of  Y.    t  know  not  what 
was  written  in  them,  neither  do  I  know  what 
countryman  he  was ;  but  methought  he  looked 
something  Jesuit-like.    This  I  am  certain  of, 
that  when  I  went  into  the  room  there  was  no 
fire  in  it,  and  it  was  fired  when  there  was  none 
but  he  and  I  in  it,  yet  1  cannot  sav  I  saw  him 
do  it,  though  I  cannot  but  suspect  he  did  it,  and 
the  rather  because  there  were  several  houses 
untouched  betwixt  this  house,  and  where  the 
fire  was  coming  on,  when  the*  papers  in  the 
library  were  thus  on  fire  as  I  have  related. 
What  became  of  this  fellow,  afler  we  had  do 
livered  him  to  his  royal  highness,  I  have  not 
heard.  Jobn  Stewabt. 


Thus  far  concerning  the  Report  and  loformap 
tioos  about  the  rire :  now  follows  a  true  Ac- 
count of  what  was  represented  to  another 
Committee  of  Parliament,  touching  the  Jnso- 
lency  of  Popish  Priests  and  Jesuits  and  tha 
Increase  of  Popery,  &c* 
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At  die  Committee  tt|ip<nnte«i  to  oerof  j  io^r- 
nations  Coaching  the  latolencv  of  Pojpibh 
Prievts  and  Jesuiu,  un4  the  increase  of 
Popery. 

Ordered,  Thitt  these  several  Informatiotis 
proceeded  on,  in  pursuance  of  the  vaid 
power  of  the  Committee,  be  reported  to 
the  House  m  reference  to  the  InsoleTicy  of 
die  Popish  Priests  and  Jesuits,  and  the  In- 
crease of  Popery. 

» 

As  to  the  Increase  n£  Popery,  Mr.  Hancock, 
minbterof  Chiinioth  in  Wilts^  iofomsy  That 
meeting  with  one  Mr.  Tbomaon  aboat  a  month 
UDC$y  cooMBg  from  Mast  out  ef  Somerset-house 
ohapely  and  discoursing  to  him  about  his  religion, 
asked  him  if  tliere  were  many  lately  turned  to 
is?  Thomson  answered,  ^Thousaads.'  And  being 
ciemande;4  what  encouragement  there  was  to  it  ? 
Bepliedy '  There  would  be  a  change  <  suddenly.' 
(Report  bi^ctf riage  to  the  Comraitbee.) 

Mr.  Thornton  being  summoned  before  the 
Committee,  did  beliave  himsetf  very  insolent- 
ly: they  havo  commanded  me  to  report  it. 
Being  asked.  Whether  he  had  not  a  shop  in 
Somerset-house  where  Popish  books  and  Popish 
knacks  were  sold  ?  He  said  he  had ;  and  that 
Ms  man  sold  such  books  and  beads,  and  otfier 
tfaings.  And  said,  There  was  one  craciiix,  no 
relics ;  but  wished  he  had  some  good  one.  He 
•aid  that  he  was  a  Roman  Catholic,  and  thanks 
God  for  it.  He  said  he  was  no  priest,  but 
Irished  he  were  in  m  capacity  to  be  one.  He 
Said  he  had  not  taken  the  Oath  of  Allegiance 
and  Supremacy,  nor  would  do  it.  He  said  he 
would  take  any  oath  that  any  Christian  prince 
should  require,  but  not  the  Oath  of  Allegiance, 
intimating  some  mixture  in  it.  He  said  he  had 
taken  the  Oath  of  Allegiance  to  the  king  of 
Spain,  and  was  a  subject  to  the  king  of  Spain. 

One  Mr.  Ash  a  minidter^  late  of  Capel  iu 
SurreV,  informed,  Tliat  being  at  Caufield  in 
t.Ancashire  this  last  summer,  ho  saw  great  re- 
port on  Sundays  to  Caufield-house,  the  house 
of  a  Papist ;  and  asking  some  that  were  going 
thither,  what  the  occasion  was  of  their  resort 
thither,  they  told  hrm  they  were  going  to  Mass, 
^nd  that  one  Mr.  Robinson  a  priest  did  say 
Moss.  Mr.  Ash  did  likewise  inform,  that  he 
.  thought  the  number  of  those  that  went  to  Mass 
to  that  house^  on  Sunda^rs,  was  as  great  as  the 
I'rotestants  that  went  to  the  parish  church. 

One  Mr.  WeldeUy  deputy-ordinary  for  Mid- 
•^lesex,  did  inform,  That  in  his  accustomed  at^ 
tendance  on  the  prisoners  i|t  Newgate,  about 
^be  time  of  execution,  Romish  priests,  and  par^ 
ticularly  one  Mr.  Harvy  a  Jesuit,  hath  con- 
stantly used  to  resort^  to  the  prison  at  those 
times,  and  doth  persuade  the  prisoners  to  be- 
£;ome  Papists ;  and  that  divers  have  been  al- 
tered in  ibeir  religton  by  them,  and  turned  to 
Popery. 

Mr.  Wootten  inform'etliy  That  on  Oct.  Idth 
lie  went  to  Newgate,  and  meeting  with  oiie 
Howard  an  under-keeper  at  the  door,  desired 
tD  speak  with  Mr«  Uuh^kt  the  Frenchman,  who 


was  than  ooaderaaed«  Howard  told  hkm  that 
he  could  not  spei<k  with  him  yet,  for  Mr.  Har- 
vey, the  queen-mother's  confessor,  was  in  pri- 
vate ivith  him ;  and  said,  tliis  Harvey  used  fipe« 
quently  to  oome  to  the  prison  after  coademaa- 
tion,  and  that  where  one  prisoner  died  a  Pro- 
testant,  many  died  Papists.  Mr.  Wootleo 
said,  that  after  some  sta^  he  saw  Mr.  Hanrey 
come  out  from  Mr.  Hubert,  and  then  he  was 
admitted  to  have  speech  with  bios. 

Mr.  Cawdry,  keeperofNewnite,  did  inform, 
That  Mr.  Httvey  the  Jesuit  did  frequent  the 
prison  at  Newgate  about  the  times  of  the  eie- 
cution,  upon  the  pretence  of  the  queen's  cha« 
rity,  and  did  spend  much  time  with  the  priso- 
ners in  private,  and  particularly  did  so  before 
die  last  execution,  night  after  night.  Mr. 
Cawdry  said  tikewise  of  the  nine  that  suffered, 
eight  died  Papists,  whereof  some  he  knew 
were  Protestants  when  they  caipe  into  iht 
prison. 

It  appeared  upon  several  informations,  that 
Mr.  Harvy  and  other  priests,  did  not  only  re- 
sort to'Newgate  at  times  of  execution,  but  like- 
wise to  the  White  Don  in  Southwark,  and  other 
places  in  the  country,  and  used  their  endea- 
vours to  pervert  dying  prisoners. 

Thomat  Bamet,  late  a  Papist,  informed, 
That  when  he  was  a  Papist,  and  resorted  to 
gentiemens'  huuSes  in  Berkshire  that  vers 
Papists;  there  was  almost  in  every  gentleman's 
house  a  priest,  and  instanced  in  divers  private 
gentlemen  in  that  county.  Others  inform  the 
Gke  in  Surrey. 

Mr.  Cot t man  did  inform,  that  one  Mr.  Cs^r- 
penter,  late  a  preacher  at  Colledge  hlH,  did 
m  discourse  tell  Cottman,  ^  That  the  judg- 
ments of  God  upon  this  kingdom  by  the  plaKoe 
last  year,  and  lately  by  the  fire  m  London, 
were  eome  upon  this  land  and  people,  for 
their  forsaking  the  true  Roman  Catholic  i^ 
ligion,  and  shaking  oflT obedience  to  tKe  pope, 
and  that  if  they  would  return  to  the  church  of 
Rome,  tite  pope  would  rebuild  the  city  at  bis 
own  charge."  Carpenter  said  likewise  to  Cott- 
man, '*  That  if  he  would  come  and  hear  him 
preach  the  next  Sunday  at  bis  house  in  Queea 
street,  he  would  give  twenty  reasons  to  prove, 
that  the  Roman  Catholic  was  the  true  religion, 
and  his  the  false ;  and  that  our  bible  bad  a 
thousand  falsities  in  it,  and  that  there  was  nu 
true  scripture  but  at  Rome,  and  their  chorcb.** 
Carpenter  at  the  committee  confessed,  that  be 
had  formerly  taken  orders  from  the  church  of 
Rome  to  be  a  priest,  but  said  be  had  renounced 
that  church  and  taken  orders  in  England. 

The  next  thing  is  the  Information  of  their 
Xosoleocjr,  and  I  shall  begin  with  their  sooroiog 
and  despising  the  Bible. 

One  Thoma$  Williamt  an  officer  in  nr  Wil' 
liam  Bowjrer's  regiment,  informed,  that  one 
Asfatey  a  Papist,  seeing  a  woman  read  in  a 
bible,  asked  her  why  she  read  in  that  damnable 
firesbyterian  bible,  asd  Mtid)  •  }A»j  book  WM 
asgpodl 
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7%0flMS  Bamet  of  BEngfield  in  Btrkshkv^ 
infi)riaed,  that  being  at  out  Mr.  Yoang't 
konse  'm  Bin^fieldi  at  Barthoiomtw-tid*  last, 
My  Yottog  said  to  the  brother  of  this  Thomas, 
ID  his  bearing,  that  within  two  years  there 
jhoaM  not  be  a  protestant  in  England.  Tho- 
flifw  Baraet,  iniunned  further,  that  beiog  at 
Mr.  Doncascer's  hoose  in  Biogfield,  one  Mr. 
Thural,  soD>io-4aw  to  Mr.  Doncaster,  (and 
hoth  Papists)  said  to  this  informer,  (who  was 
t^en  likewise  a  Papilt,)  The  people  take^e 
§n  a  poor  feiiow,  hot  I  shall  find  a  thoosdnd 
or  two  thousand  pounds  to  raise  a  party  of 
horse,  to  make  Mr.  Hathorn's  and  Mr.  Bul- 
lock's te  guts  lie  on  the  ground ;  for  it  is  no 
more  to  kill  an  heretic,  than  to  kill  a  grass- 
hopper, and  that  it  was  happy  for  him  that  he 
was  a  Catholfc,  for  by  that  means  he  shall  be 
•ae  that  shall  be  mounted. 

Mrr  JAnwoody  scrivener  in  White-chapel,  in- 
form^, That  about  the  20Lh  of  October  last, 
meeting  with  one  Mr.  Binks  a  Papist,  and  dis- 
coursing with  him,  Binks  told  him;  that  there 
was  amongst  the  Papists  as<  great  a  design  as 
e\'er  was  in  England,  and  he  thought  itv would 
he  executed  suddenly.  Being  ask^  how  many 
Papists  there  were  about  Looidon }  he  answer- 
ed, about  seven  thousand,  and  in  England  ao 
hundred  thousand  were  armed. 

Mr.  Oaks  a  physician  dwelling  in  Shadwell, 
informed,  That' a  little  after  the  burning  of 
Londoa,  one  Mr.  Carf^nter,  a  minister,  came 
to  his  bouse  in  Tower-wharf,  and  spake  to 
htm  to  this  purpose :  I  will  not  say  that  £  am 
a  Papist,  lint  this  I  will  say,  that  1  had  rather 
die  cne  death  of  the  Papists,  and  that  my  soul 
should  be  raised  with  their  resiirrection,  than 
cither  to  be  Presbyterian,  Independant  or 
Anabaptist ;  and  I  tell  you,  the  Papists  have 
hitherto  been  his  miyesty's  best  fortification ; 
for  when  Presbyterians,  Independents  and 
Anabaptists  forsook  and  opposed  him,  then 
they  stood  by  him,  and  helped  him ;  and  he  is 
now  resolved  to  commit  himself  into,  their 
hands.  And  take  it  upon  my  word  in  a  short 
time,  the  Papists  will  lay  you  as  low  as  that 
hoose  (pointmg  to  an  house  that  was  demol- 
ished) for  they  are  able  to  raise  forty  thousand 
men,  and  I  believe,  the  next:  work  will  be  cut- 
ting of  throats.  This  was  sworn  by  Mr.  Oaks, 
before  sir  Jcihn  Frederick,  a  member  of  the 
house. 


Irian  Pilkinglon  being  present  when  the 
vrords  were  spoken,  doth  affirm  them  all, 
save  only  tliose,  That  the  king'  is  resolved  to 
commit  himself  into  the  Papists  hands.  Those 
she. doth  not  remember. 

Henry  Young,  a  distiller  of  hot-waters,  in- 
formed, that  about,  April  1661,  being  in  the 
Jesuits  College  in  Antwerp,  one  Powell,  an 
EngHsh  Jesuit,  persuaded  birn  to  turn  a  Roman 
Catholic,  and  said,  That  if  he  intended  to  save 
his  life  and  estate  he  had  best  turn  so,  for 
within  seveti  years  he  should  see  all  England 
^  that  religion.    Young  replied,  that  the  dty 


of  London  woold  never  endure  it.  Powel  an- 
swered, that  vdthin  &re  or  six  years  they  would 
break  the  power  and  strength  of  London  in 
pieces,  and  that  they  had  been  contriving  it 
these  twenty  years;  and  that  if  ,^Young  did 
live,  he  shoold  see  it  done.  The  said  Young 
did  likewise  inform,  that  shortly  after  his  com- 
ing  into  England,  one  Thomson  and  Copervel, 
boHi  Papists,  did  several  times  say  to  him, 
that  within  five  or  six  years  at  the  ftirthest| 
the  Roman  Catholic  religion  should  be  all  oVer 
in  this  kingdom. 

Jasper  Goodwin  of  Darking,  in  the  county 
of  Surry,  informed,  That  about  a  month  since 
one  Edward  Complin,  a  Papist,  said  to  him, 
you  must  all  be  Papists  shortly;  and  that 
now  he  was  not  ashamed  to  own  himself  a 
Roman  Catholic,  and  to  own  'his  priest  (nam- 
ing two  that  were  in  Darking  in  the  houses  of 
two  Papists;)  and  likewise  said,  that  iq  twenty 
four  hours  warning,  the  Roman  Ctytholics 
could  raise  thirty  thousand  men,  as  well  armedp 
as  any  men  in  Christendom. 

William  Warner  of  Darking  informed.  That 
the  said  Edward  Complin  did  tell  him,  that 
the  Roman  Catholics  in  England,  'coold  in 
twenty  four  hours,  raise  thirty  thousand  horse 
and  arras :  and  upon  saying  so,  pulled  out  hit 
crucifix  and  beads,  and  said.  He  was  4ot 
ashamed  of  bis  religion. 

John  Grawnger  of  Darking,  infbrmed  that 
about  a  year  since  being  in  his  house,  reading 
the  bible,  one  Thomas  Collins,  a  Papist,  said 
to  him.  Are  you  still  a  church-goer  ?  had  ypa 
not  better  turn  Roman  Catholic?  if  y6u  stay 
till  you  are  forced  none  will  abide  you.  Apd 
said  further,  that  there  was  a  man  beyond  sea 
had  prophesied,  that  in  sixty  six,  if  tb^e.kipg 
did  not  settle  the  Romish  religion  iii  Eoglandf 
he  would  be  banished  out  of  the  kingdom,  and 
all  his  posterity.  *  And  Collins  further,  said, 
that  he  being  lately  turned  a  Roman  Catholic, 
he  would  jiot  be  a  Protestant  for  .the  world* 
He  wished  Graunger  again,  in  the  hearing  of  his 
wife,  (which  he  ai&rmed  to  the  committee) 
to  turn  his  religion ;  for  all  the  said  prophecy 
woidd  come  to  pass  in  sixty  six. 


Robert  Hoilaway  of  Darking  aforesaid  i 
formed.  That  one  Steuben  Griffin,  a  papist, 
said  to  him,  That  all  the  blood  that  had  been 
shed  in  the  late  civil  war,  was  nothing  to  that 
which  would  be  shed  this  year  iu  £nglai\d. 
Holloway  demanded  a  reason  for  these  words, 
in  regard  the  kingdom  was  in  pesce,  and  no 
likelihood  .of  trouble;  end  said,  Do  you  Pa- 
pists intend  to  rise  ami  cut  our  throats  when 
we  are  asleep  ?  Griffin  aoiswered,  That^  no 
matter,  if  you  live,  you  shall  see  it* 

Ferdinand  do  Mafsido,  a  Portnguese,  and 
some  years  since  a  Romish  priest,  but  tnrning 
Protestant,  informed,  That  one  father  Taff,  a 
Jesuit,  did  the  last  year  tell  him  at  Paris,  That 
if  all  England  did  not  return  to  the  church  of 
Rome  they  should  all  be  destroyed  the  n^t 
year. 
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Mr.  Samuel  Cottman  of  the  Middle-Temple^ 
barrister,  informed,  That  about  two  years  since, 
.  iOae  Mr.  Jeviston,  a  Pofiish  priest,  and  called 
b^  the  name  of  father  Garret,  did  persuade 
^m  to  tara  papist,  and  he  should  want  neither 
profit  nor  preferment.  Mr.  Cottman  object- 
ed, that  he  intended  to  practise  the  law,  which 
be  could  not  do  if  he  turned  papist,  because  he 
nust  take  the  oath  of  Supremacy  at  his  being 
called  to  the  bar ;  and  if  he  were  a  papist  he 
most  not  take  it.  Mr.  Jeviston  repbed.  Why 
not  take  the  oath?  It  is  an  unlawful  oath,  and 
▼old  \p$o  facto.  And  after  some  pause,  said 
further,  first  take  the  oath  and  then  I  will  con- 
vert you.  He  said  further,  The  king  will  not 
own  himself  to  be  head  of  the  church.  And 
said  further,  You  in  £n£land  that  set  up  the 
Dutch  to  destroy  our  religion,  shall  find  that 
Ihey  shall  be  the  men  to  pull  down  yours. 

Mr.  Stanley,  an  officer  to  the  duke  of  Or« 
'  mond  in  Ireland,  informed.  That  coming  out 
wf  Ireland  with  one  Oriel  (who  owned  himself 
of  the  order  of  the  Jesuits,  and  commissioned 
from  the  pope  to  be  lord  primate  of  Ireland, 
and  archbishop  of  Armagh)  and  falling  into 
tome  discourse  with  him,  he  told  him,  "  That 
there  had  been  a  difference  between  him  and 
some  other  of  the  Jesuits  in  Ireland,  and  that 
.part  of  the  occasion  was,  that  one  father  Walsh, 
and  some  other  of  the  iescuts  there  did  dispense 
with  the  papists  in  Ireland,  to  take  the  oath  of 
allegiance  and  supremacy,  by  virtue  gf  a  stand- 
ing commission  from  the  pope  which  he  had 
to  do  it,  during  this  king'b  life;  and  Oriel 
thought  they  ought  not  to  do  it  by  virtue  of  the 
■tandtng  commission,  but  should  take  a  new 
cbmmission  from  the  pope  every  year  Co  do  it.'' 
And  likewise,  "  That  he  brought  eight  boys 
out  of  Ireland,  whom  he  intended  to  carry  to 
Flanders,  to  breed  up  in  some  of  the  colleges 
there.''  And  at  his  taking  shipping  to  go  for 
Flanders,  he  shaked  fais  foot  towards  England, 
terming  it  Egypt,  and  said  *'  He  would  not  re- 
turn into  Eneland,  till  he  came  with  50,000 
'  men  at  his  heels.'' 

A  French  merchant  being  a  papist  living  in 
St.  Micbaers  lan^,  London,  writes  in  a  letter  to 
his  friend,  That  a  great  number  of  men  and 
arms  were  ready  here,  if  those  he  wrote  to  were 
ready  there.  He  being  upon  the  intercepting 
of  this  letter,  searched ;  forty  fire-locks  were 
found  in  his  house,  ready  loaden ;  which  were 
carried  to  FishmouKers-hall,  a  month  or  more 
before  the  fire,  and  he  committed  to  prison, 
but  since  released. 

A  poor  woman  retaining  to  one  Belson's 
bouse,  a  papist,  about  Darking  in  Surrey,  was 
solicited,  that  she  and  her  husband  would  turn 
Roman  catholics;  which  if  they  did  voluntarily 
now,  they  would  be  accepted  of;  but  if  they 
staid,  a  little  longer,  they  would  be  forced  whe- 
ther they  would  or  no ;  and  then  they  would 
not  be  esreemed.  This  was  deposed  before 
sir  Adam  Brown,  a  member  of  parliament. 

A  complaint  being  made  against  a  su|[ar- 
iaker  at  Fox-hall^  his  house  was  searche(f  by 


lieutenant  colonel  Luntly,  who  found  there 
several  guns,  with  such  locks,  as  no  £nglish« 
man  (who  was  at  the  taking  of  them)  could 
discharge;  together  with  brass  blunderbusses 
and  fire- works,  of  a  furious  and  burning  nature: 
Trial  being  made  of  a  small  part  of  tliem,  the 
materials  were  discerned  to  oe  sulphur,  aqua- 
vitae,  and  gun- powder,  whatever  else. 

In  a  letter  to  sir  John  Frederick  and  Mr. 
Nathaniel  Heron,  from  Horsham  iki  Sussei,  the 
8th  of  September,  1066.  Subscribed  Heniy 
Chowne.  Wherein  is  mentioned,  that  the  said 
Henry  Chowne  had  thoughts  to  come  to  Lon- 
don that  week,  but  that  they  were  in  dbtrao- 
tion  there  concerning  the  papists,  fearing  they 
would  shew  themselves  all  that  day ;  and  that 
h6  had  been  to  search  a  papist's  house  withia 
six  miles  of  that  place.  He,  with  another  jus- 
tice of  peace  met  the  gentleman's  brother  (wbo 
is  a  priest)  going  to  London,  whom  they  search- 
ed and  found  a  letter  about  him,  which  he  bad 
received  that  morning  from  his  sister,  twenty 
mites  off  from  him;  wliercin  is  expressed.  That 
a  great  business  is  in  hand,  not  to  »e  committed 
to  paper,  as  the  times  be. 

Your  Committee  have  thought  fit  to  gire  oe 
opinion  upon  these  Informations;  bat  leave 
the  matter  of  fact  to  yotv  judgments. 

I  am  commanded  to  tell  vou,That  your  Com- 
mittee have  several  other  tbiugs  of  this  na- 
ture under  their  Inquiry. 

As  a  furtlier  instance  of  the  audacious  aad 
insolent  behaviour  of  these  Popish  Recusaoti^ 
take  the  following  Copy  of  Verses  made^  and 
then  scattered  abroad  bv  some  of  their  party 
in  Westminster- hall,  and  several  other  places 
about  the  city,  and  elsewhere  in  the  kingdomt 

Covre  la  feu,  ye  Hugonots, 
That  have  so  branded  us  with  Plots, 
And  henceforth  no  more  bonfires  make, 
Till  ye  arrive  the  Stygian  Lake.      I 
For  down  ye  must  yee  Hereticks,    — 
For  all  your  hopes  of  Sixty-sis.       7 
The  hand  against  vou  if  so  steady. 
Your  Babylon  is  fallen  already. 
.  And  if  jou  will  avoid  that  bap. 
Return  into  your  mother's  lap ; 
The  Devil  a  merc^  is  for  those. 
That  Holy  Mother  Church  oppose. 
Let  not  your  Clergy  you  betray  ; 
Great  eyes  are  ope,  and  see  the  way. 
Return  in  time,  if  you  will  save 
Your  souls,  jjTOur  lives,  or  ought  yon  haviu 
And  if  you  live  till  sixty-seven, 
Confess  you  had  fair  warning  given. 
Then  see  in  time,  or  aye  be  blind/ 
Short  time  will  shew  you  what's  behind. 

Dated  the  5th  day  of  Nov.  in  the  year 
1666,  and  the  first  year  o(  the  Restora- 
tion of  the  Church  of  Rome  in  England. 

• 

Not  long  after  the  burning  of  Lomlon,  Mr. 
Brook  Bridges,  a  young  gentleman  of  the  Tem- 
ple, OS  be  was  going  to  attend  Divine  Service 
m  (he  Temple  churchy  io  a  pew  there  Sotud 
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this  folkmiag  Paper,  wbtcb  iomiediately  either 
.  by  himself, ^or  a  relaiion  of  bis»  was  delivered 

to  sir  William  Monice,  one  of  bis  majesty's 

principal  secretaries  of  state;  the  contents  of 
.  tb«  Paper  are  as  follows : 

A  Warning  to  Protestants. 

I,  who  hare  been  a  Papist,  from  my  infancy, 

.  till  of  late,  and  in  zeal  for  their  horrid  prih- 
cipleSy  had  too  great  a  share  in  tlie  firing  of  the 
city.  And  did  intend  to  do  farther  mischief  to 
the  Protestants  (of  which  1  am  now  and  ever 
shall  be  a  member)  do  upon  abhorrence  of  that 
villainy,  and  religion  that  hath  moved  me  to 

,  it,  declare  to  all  Protestants,  the  approach  of 
their  sudden  rain,  that  it  may  be  prevented,  if 
it  be  not  too  late. 

When  I,  together  with  other  Papists,  both 
French,  Irish,  and  English,  fired  the  city; 
others  were  employed  to  massacre  the  Pro- 
testants, we  thinking  thereby  to  destroy  the 
heads  of  your  religion;  but  the  massacre  was 
disappointed  by  the  fear  of  him,  who  was  the 
chief  ag^nt  in  this  villainy.  And  the  fire  not 
having  done  all  its  work,  they  have  often  en- 
deavoured to  fire  the  remaining  part.  They 
intend  likewise  to  land  the  French  upon  you : 
to  whose  assistance  they  all  intend  to  come, 
and  for  that  purpose  are  stored  with  arotis:  and. 
have  so  far  deceived  the  king,  that  they  have 
the  command  of  most  part  of  the  army,  and 
the  sea  poru.  The  French  intend  to  land 
at  Dover,  that  garrison  being  most  Papists ; 
and  the  Papists  in  Ensland,  have  express  com- 
mand from  Rome,  to  hasten  their  business  be- 
fore the  next  parliament;  and  to  dispatch. 
Therefore  as  you  love  your  lives  and  fortunes, 
prevent  your  ruin,  by  disarming  all  the  Papists 
in   England,  especially  C.   L  from    the 

Tower,  and  the  L.  D ,  and  all  bis  adhe- 
rents and  soldiers,  from  Dover,  and  by  dis- 
arming aU  Papists.  I  have  such  an-  abhor- 
rence, that  I  would  willingly  undergo  anypn- 
oishmentforit ;  and  declare  myself  openly,  were 
I  not  assured  that  I  could  do  you  more  good 
in  concealing  my  name  for  the  present^  Delay 
not  from  following  these  directions,  as  you  love 
yonr  lives;  and  be  not  deceived  by  any  pre- 
tences whatsoever. 

An  Impartial  Account  of  some  Informations 
taken  before  several  Justices  of  the  Peace, 
concerning  the  several  Fiflis  happening  of 
late  in  and  near  the  City  of  London. 

About  the  latter  end  of  June,  and  in  July, 
•ne  Joseph  Harrison  came  sevexal  times  to  the 
Greyhound-:inn,  in  IIol born,  pretending  to  en; 
qnife  for  letters  for  himself;  and  about  the 
beginning  of  July  comes  into  the  said  inn,  and 
meeting  Mr.  Atkins,  the  master  of  the  said  inn, 
be  the  said  Harrison  asked  him  for  a  can  of 
beer;  whereupon  Mr.  Atkins  ordered  his  man 
to -draw  two  cans,  drinking  one  hiqaself,  and 
giving  the  other  to  Harrison.  After  which,  the 
said  Harrison  took  Mr.  Atkins  by  the  baud, 
and  led  him  out  ofhis  own  yard  intoHolborn, 
and  by  the  rails  in  the  street,  the  said  Harrison 
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advised  the  said  Atkins  to  put  off  his  boost 
and  dispose  of  his  eoods  as  soon  as  he^could; 
for  within  three  weeks  or  a  montli,  there  would 
be  great  and  dreadful  fires  in  and  a^ut  Loii^ 
don.  Mr.  Aikins  asked  him.  How  he  knaw 
so?  Thf  said  Harrison  replied.  If  you  will  not 
believe  me,  you  may  choose :  and  so  left  him. 

One  Monday,  July  the  S5th,  Mr.  Atkins's 
wife  hearing  of  the  fire  at  the  George-inn,  ia 
Southwark,  went  to  her  mother  at  the  Talbot- 
inn,  in  Southwark ;  the  back  part  of  which  said 
inn  is  adjoining  to  the  George-inn,  and  was 
likewise  on  fire;  and  being  there,  she  espied 
the  aforesaid  Joseph  Harrison  in  the  yard,  and 
remembering  the  aforesaid  advice  to  her  hus- 
band, desired  some  persons  that  were  next  her, 
to  lay  hold  of  bim ;  which  being  done,  be  waa 
conveyed  to  a  foot  company  that  stood  in  arms 
near  the  said  inn,  judging  that  the  nearest 
'place  to  secure  him.  After  which,  sir  John 
Smitli,  one  of  the  sheriffs  of  London,  was  ac- 
quainted with  the  whole  matter.  Upon  which 
he,  with  the  L.  C.  went  to  the  said  company, 
and  in  the  hearing  of  several,  gave  charge  to 
the  captain  of  the  said  company  to  keep  hiift 
safe  until  they  had  time  to  examine  him.  After 
the  fire  was  put  out,  some  went  to  enquire  after 
the  prisoner,  and  the  captain  told  them,  tha 
L.  C.  had  discharged  him. 

The  next  day  l^ing  Tuesday,  a  person  was 
informed  that  the  said  Harrison  taught  school 
in  Threadneedle- street,  and  that  he  boasted  of 
his  deliverance,,  ahd  said,  That  the  L.  C.  was 
pleased  to  honour  him  so  far  as  to  take  him  iu 
his  barge  with  him  to  Whitehall,  and  bid  him 
but  be  patient  a  while,  and  he  should  bava 
satisfaction  from  the  persons  that  had  troubled 
him.  But  hearing  uliere  to  find  him,  endea* 
vours  were  used  to  retake  him,  and  accordingly 
was  accomplished  on  Wednesday,  July  27,  and 
had  before  the  worshipful  sir  John  Frede- 
rick, who  sent  him  to  Biahopsgate,  and  ordered 
him  to  be  brought  before  tne  lord  mayor  and 
court  of  aldermen  the  next  day  to  be  examined. 
Before  whom  were  tiiese  following  things  proved 
against  him  upon  oath. 

<<  1.  That  ne  hath  had  frequent  correspon* 
dency  with  jesnits  and  papists.  9.  That^  he 
hath  spoken  to  several  of  his  acquainftance  to 
go  witn  him  to  popish  meetings,  declaring  that 
he  knew  of  many.  S.  That  he  hath  been  per- 
suaded to  turn  Mendicant  Friar,  and  hath 
been  offered  a  stipend  to  turn  to  the  Romish 
Religion.  4.  That  he  knew  there  would  ba 
divers  great  and  dreadful  fires  in  and  about 
London  within  a  month.  6.  That  be  advised 
friends  to  rid  their  hands  of  all  their  concerns 
in  and  about  London,  for  there  w6old  be  a 
great  consumption  of  bouses  there.  6.  That 
when  he  was  in  the  custody  of  the  Foot-Coii»- 
pany  aforesaid,  Mr.  Atkins  aforesaid,  affirminf^ 
to  swear  the  former  Article;  he  threatened 
him,  if  he  did, it  should  cost  him  the  best  house 
he  had.  7.  That  he  said  there  were  40,000 
French  Papists  lately  come  over,  to  his  know- 
ledge ;  besides  many  that  w^re  amongst  -us 
already.     8.   The  Lord  Mayor  askiag  tim^ 
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iwbo  p^ersaaded  bim  to  turn  cMbolio  ?  He  mn- 
sweredy  The  king's  ooder-b«rber,  PhiUipt.*^ 

After  which,  he  told  the  Coort^  That  when 
hm  wai  apprehended  for  these  tilings,  my  L.  C. 
dischargea  him,  and  took  him  with  him  in  hn 
fatfge  to  WhitC'halL  He  further  told  the 
Coarty  That  he  was  some  time  an  assistant  to 
Mr.  Lovejoy,  schoolmaster  at  Canterbury,  and 
that  be  had  letters  testinonial  of  his  good  be- 
haviour from  the  dean  of  Canterbury  :  Upon 
which  my  Lord  Mayor  remembering  that  he 
had  seen  him  with  Mr.  Loyejoy,  and  said,  that 
Ifr.  Lovejoy  told  him,  That  he  was  nn  idle 
rogue.    And  so  he  was  committed  to  Newgate. 

On  Saturday  tlie  SOth  of  July,  it  was  further 
deposed  upon  oath  by  Thomas  Roe^  before  sir 
John  Frederick,  as  follows  : 

The  IvFosLUATiov  of  Thomas  Roe  of  Bernard- 
Inu,  Gent,  taken  the  3d  of  July,  1670, 
hy  sir  John  Frederick,  Alderman,  one  of 
|£s  Majesty's  Justices  of  Peace  in  the 
City  of  London,  upon  Oath^  as  folio weth  : 

Thomas  Roe  saitb,  that  he  hath  for  at  least 
It  or  13  vears  last  past  been  acquainted  with 
one  Joseph  Harrison,  who  was  examined  lately 
at  the  Guild-hall,  London,  before  the  honoura- 
ble the  Lord  Mayor  and  Court  of  Aldermen, 
upon  suspicion  of  his  being  a  conspirator  in  the 
firing  the  city  and  suburbs  in  several  parts 
cheraof. 

,  Thomas  Roe,  and  Joseph  Harrison,  having 
Wen  school-fellows  at  Eton  College,  and  be- 
ing thereby  acquainted ;  Joseph  JIarrison  hath 
aeveral  times  lately  been  with  him,  and  advised 
faim  to  with-draw  his  concerns,  and  remove 
above  twenty  miles  out  of  the  city ;  for  that 
the  citv,  and  twenty  miles  round,  would  be 
tuddenly  destroyed  and  laid  waste  (or  to  that 
purpose.)  Whereupon  Thomas  Roe  asked  him. 
Whether  he  were  privy  to  any  such  conspiracy, 
or  coDceroed  in  its  agitation?  pressing  faim 
with  divers  ar^ments  to  discover  what  he  was 
acquainted  with  of  that  kind.  Harrison  re- 
i>lied.  That  he  had  no  personal  and  positive 
knowledge  thereof.  Thomas  Roe  demanded 
uaon  irfaat  ground  then  he  did  ihus"  advise 
him?  Joseph  Harrison  replied.  That  he  was 
sometimes  conversant  among  some  Papists,  end 
perceived  a  plot  or  design  was  oarrj^g  on  by 
tfacm  against  the  diy  of  London,  and  the  Pro- 
testant Religion;  which  plot  or  design,  said  he, 
the  Papists  call.  The  Game  of  Trap,  or,  do  you 
sindarNand  Trap  ad  Cructm^  which  i&  the  watch- ^ 
word  amongst  them.  Further,  Joshua  Harrison 
•aid,  that  ^  was  informed  of  those  things  by 
aome  German  Protesunts,  and  that  he  had 
offers  of  sol.  per  annum,  made  him  by  some 
Jesuits  and  Papiets  to  turn  to  their  religion  ; 
but  ha  had  refused  it,  and  would  not  embraoe 
the  Romish  religion. 

Thomas  Roe  further  saitfa,  That  above  fiw 
creaks  eiaoe,  be  walked  throuirh  New-Cheap- 
«ide,  and  from  thence  into  Mark-Lane,  with 
Joseph  Harrison,  in  company  with  Mr.  Mosely 
(a  geadftasan  belonging  to  Bemard»-Imi  like- 
0  mmI  om  of  ait  aaqoaiotaace;  together 


another  asao,  a  stranger  to  TlKnnas  Roe. 
Upon  their  first  assodatiog,  Harrison  said  onto 
him.  That  hie  wotdd  not  discover  himself  to  be 
an  Engiishaian,  but  pretend  himself  to  be  a 
German  or  Italian  (waether  of  the  two  he  dotk 
not  well  remember)  and  that  he  might  not  de- 
tect himself,  spake  in  the  Company  as  occasion 
offered  in  Latin,  But  leaving  the  phice  where 
they  tarried  in  Mark-lane,  going  towarib 
Bishonsgate-etreet,  Mr.  Harrison  told  Mr.  Roe 
secretly.  That  he  believed  that  Mr.  Mosely 
nnderttood  tlie  Game  of  Trap  by  some  ages 
he  had  observed  from  him,  and  that  he  wouhi 
try  him.  Then  goine  altogether  into  a  boose, 
about  the  end  of  Threadneedle-street,  Mr. 
Harrison  (having  by  this  tinse  discovered  han* 
self  to  be  an  Englishman,,  said  Trap,  and  mads 
a  cross  over  his  iace  with  his  finger,  directin| 
himself  to  Mr.  Mosely :  Whereupon  Mr. 
Mosely  did  also  say  Trap,  crossing  his  forehetd 
and  face  two  or  three  times,  and  with  a  quick 
motion  drew  his  finger  over  his  own  throat. 
Upon  which  Mr.  Roe  asked  Mr.  Mosely  what 
was  the  meaning  of  Trap  ?  But  he  renised  to 
tell.  Mr.  Roe  urging  him  again.  He  replied, 
He  would  not ;  saying,  Yon  are  not  of  my  re* 
linon.  Then  Mr.  Mosely  asked  Mr.  Harrison 
what  his  name  was?  (for  be  knew  him  hot  bj 
name)  he  ansviered,  Harrison.  Mr.  Mosely 
replied,  I  never  saw  your  name.  Mr.  Harrisen 
made  answer,  It  is  Don  Olanso  del  Harrisonio; 
if  so,  saith  Mr.  Mosely,  I  have  seen  yoor 
name. 

After  this,  Mr.  Mosely  and  tlie  otiier  stranger 
being  parted,  and  Mr.  Roe  and  Mr.  Harrison 
being  alone:  said  Harrison,  I  teld  you  Mr. 
Mosely  did  understand  Trap ;  you  roaj  sft 
there  is  a  list  of  the  Trnp-Gamesters.  Now 
whether  Mr.  Mosely's  imitation  of  Mr.  Hsr- 
risen  was  feigned  or  real,  Mr.  Roe  could  not 
distinguish:  But  as  they  two  were  passing 
through  Cheapside  honacwards,  Mr.  Harrison 
looking  upon  the  New- Buildings,  said.  To 
what  porjMse  do  they  build  this  poor  city,  it 
will  be  again  destroyed ;  at  the  same  time  be 
pointed  at  two  several  persons,  saying.  That  is 
a  1  rap>Gamescer,  and  there  goes  another  Trap- 
Gamester. 

Mr.  Roe  further  informs,  That  since  the 
last  Term,  Mr.  Harrison  told  him,  he  would 
write  all  tiie  rogueries  of  the  Trap-Game  and 
Gamesters  in  a  Play ;  and  that  he  would  under- 
take to  shew  him  26  papists  meetings  in  and 
about  the  city  and  suburbs  of  London ;  but, 
said  he,' some  of  them  are  very  private,  and  if 
yuu  be  discovered  not  to  be  a  papist,  (you  will 
peradventureVbe  poisoned  or  stabbed. 

Mr.  Roe  doth  further  say,  That  when  die 
said  Harrison  advised  him  to  remove  with  ^1 
his  concerns  about  90  miles  from  London,  that 
the  said  Roc  asked  htm  if  Windsor  were  not 
fiur  enough,  it  being  both  their  native  place,  and 
about  the  distance?  The  baid  Hnrrison  an- 
swered. Not ;  jreflectinfl;upon  the  Castle.  And 
fiirther,  Harrison  told  Mr.  Roe  that  the  Jesuits 
could,  by  a  compoeition  of  ingredients,  make 
•uob  a  matter,  tba  fitmc  of  wbioh  wotild  eo^ 
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nipt  unj  man's  ioteUccts;  and  lliat  be  die  teid 
HarrtsoB  ooold  do  it. 

A  fatibibl  Account  of  the  Apprehendio^  of  a 
ScotcbmaD^  some  dme  since  by  William 
Colbarne,  at  tbe  Crosfhkeys  in  Fleet-street, 
as  followeib. 

A  Scotcfaman  preteodiug  great  respect, 
bt  bad  for  William  CaJbume  aforesaid,  came 
A)  bin  and  advised  bkn,  Tbat  by  all  means 
besboold  remoye  bis  goods  out  of  Loudon, 
lod  dispeae  of  bis  toouse.  William  Cot* 
borne  asked  bim.  For  wbat  reason?  Tbe 
Scotchman  xieplied.  Because  that  he,  witb 
oiaoj  others,  were  employed  to  set  (he  re* 
mainder  of  London  on  fire ;  and  that  tbey 
would  set  it  OB  fire  in  several  places  at  one 
time :  And  CbaiKery-Iaiie  end  (which  is  near 
tbe  aforesaid  Colbume's  bouse  (tbey  intended 
to  set  first  on  fire.  Upon  which,  Wdiiam  CoU 
bame  apprehended  him ;  and  being  brougbt  to 
bis  trial,  lie  was  sentenced  to  stand  in  tbe 
pillory ;  and  did  accordingly,  three  times ; 
once  at  tbe  end  of  Cbancery-lane,  and  twice 
iu,  or  about  the  Old  Exchange. 

Mucb  more  might  be  said,  but  that  enr  aim 
IS,  to  be  as  brief  as  is  consistent  with  tbe  truth 
«f  the  matter  of  fact  in  our  nairatiye*  There- 
ibre  we  refer  any  that  desire  further  satisfac- 
tion, ill  every  particular,  to  WiUiam  Colburne 
aforesaid,  wbo  will  fully  inform  tbem. 

An  Account  of  the  Firing  of  Mr.  Delanoy*8 
house,  near  Pepper-aDey,  in  Southwark, 
January  1666-7,  by  John  Satterthwait,  a 
Papist,  as  appears  by  the  oaih  of  Mai^aret 
Clarke,  then  servant  to  Mr.  Delanoy,who 
xvas  in  by  the  said  Satterthwait,  to  assist 
him  in  the  burning  of  her  master*s  house, 
and  suffered  death  for  the  same. 

I  Maiigaret  Clarke,  being  shortly  to  soffsr 
43eath  for  that  which  I  have  deserved,  and 
am  much  bnmbled  for,  and  desire  to  lie  low 
before  God,  under  the  sense  of  my  own  guilt, 
do  give  tbe  world  an  account  of  the  truth  of 
my  case ;  for  I  would  not  be  guilty  of  a  lie, 
-  now  I  am  to  appear  before  my  Judge  witliin  a 
few  minutes.  Therefore  I  do  say,  and  sliall 
declare  the  truth  of  the  oiatter,  as  J  shall  .an- 
bwer  it  before  my  Lord  and  Judge. 

Upon  the  26th  of  January  1666-7,  John 
•Sattertliwait  came  to  me,  as  I  was  going  out 
of  my  master's  gate,  and  did  desire  me  to  tell 
bim  whether  my  master  and  mistress  were  at 
home?  And  I  answered  him,  No.  And  he  told 
me,  That  he  lioped  be  should  have  ao  oppor- 
tanity  to  speak  with  me,  for  lie  had  something 
to  say.  And  I  answered  bim,  if  he  had  any 
thine  to  say,  I  should  be  so  civil  to  gire  him 
the  bearing  when  I  bad  time  (for  then  I  was  in 
faasce.)  Then  he  came,  the  next  day,  with  the 
same  request;  and  I  returned  the  answer. 
Then  the  third  time  being  Wednesday,  he 
came  again,  and  us^d  great  rmporionity ;  and 
expressed  some  kindnesses,  as  if  he  had  been 
*  soitor ;  and  prevailed  with  me  to  go  into  the 
9otw9^  with  bin  to   an  ale-house^  trberej 


ware  two  nea  more  of  bis  oompaiiy :  And 
after  some  little  dascottiae,  be  propoanded  to 
me  this  wicked  and  horrid  design,  which  I  was 
to  have  been  engaged  in  witb  theas ;  that  is,  to 
let  tbem  into  my  master^  houst,  to  set  it  em 
ire  z  And.  for  a  reward,  they  promised  me 
S,000^  ;  which  sum  I  was  to  reeehre  at  th« 
Fleece-Tavern  in  HoUioni,en^iring  for  a  room 
in  the  said  Tavern,  called  tbe  figure  9.  Then 
coming  out  of  tbe  ale-house,  tbey  would  fain 
bare  ^d  me  away  witb  them ;  saying.  Come 
let  us  take  coach, and  go  into  Fleet* street;  for^ 
said  tbey,  there  we  have  a  priest  of  ours,  wbo 
lodges  at  a  grocer^s,  that  shall  oonfess  you,  aad 
give  you  the  sacrameot.  I  told  him,  I  could 
not  possibly  go  then. 

So  this  Jbbn  Satterthwait  went  homewards 
witb  me,  abnost  to  my  master's  bouse,  aad  as 
we  went  along,  be  charged  me  that  I  should 
not  divulge  it  tfi  any  person  in  the  world  living; 
for  if  I  did,  I  should  certainly  die  for  it  (and 
that  quickly)  in  this  world,  and  be  damned  if 
the  other. 

Then  he  came  on  the  next  day,  and  gav«me 
the  same  chaiige  to  keep  it  secret. 

And  then,  6n  Saturday  lie  came  aad  en^ 
quired  of  me,  the  best  time  that  be  mi^bt  ermm 
(o  do  this  most  horrid  and  devilish  action ;  eay^ 
ing.  Would  not  4  or  5  of  the  clock  be  a  good 
tiine  ?    And  I  said,  Yes. 

Accordingly  he  came,  and  conveyed  himseif 
into  tbe  dye-house,  or  thereabout,  while  9  or 
10  of  tbe  clock  that  evening;  about  whseh 
time  the  fire  was  discovered. 

Whereupon,  with  tbe  fear  and  dread  he  ha4 
put  upon  me,  I  did  deny  it  to  the  company  that 
came  in  to  quench  it ;  but  after  that,  he  was 
there,  whom  I  saw  amoi^st  the  rest  of  the 
company :  But  1  bad  mucb  horror  upon  my 
conscience,  and  after  some  short  tia»e,  I  con- 
fessed tlie  whole  crime,  for  which  I  now  die. 
And  my  eaamioatioii  before  jastiee  Aeadmg, 
and  justice  Freeman  was  all  true. 

And  this  I  affirm,  and  do  devire  all  Protest- 
ants to  believe,  that/  John  Satterthwait  kindled 
those  three  fires  in  my  master's  house:  Firsts  in 
the  dye-house,  by  tbe  pump  s  Secondly,  in  tho^ 
buttery:  and  thirdly  in  tlie  garret.  Which 
last  fire  he  kindled,  whilst  the  people  wero 
putting  out  the  other. 

See  the  large  account  of  tliis,  called,  '  A 
Warrant  to  Servants,  and  a  Cautioh  to  Pro- 
testants,' printed  in  tbe  year  16dO. 

An  Account  of  the  firing  Mr.  Robert  Bird's 
hoase,in  Fetter-lane,  April  the  10tb«167Q, 
by  the  persuasion  of  Nicholas  Stubbsy  a 
Papist. 

Elizabeth  Oxley,  servant  to  Mr.  Robert 
Bird,  upon  her  examination  saith,  That  about 
Michaelmas  last,  she  was  acquainted  with 
Nicholas  Stubbs,  who  bad  seyeral  times  used 
many  persuasions  to  turn  her  Papist;  and  after 
her  shewing  a  liking  to  it,  and  that  he  supposed 
ebe  embra<^  that  persuasion,  in  his  diseonrso 
to  her  at  several  times,  he  told  her,  that  beforo 
the  I9th  of  luno  netty  she  shcAdd  see  all  tte 
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Protestants  destroyed  that  were  in  England ; 
that  the  Pope  /^iiould  be  king  over  Enaland, 
that  all  that  would  turn  to  the  Popish  religiou 
should  live  far  better  tlian  now  they  did  ;  that 
all  the  land  were  bereiics,  and  it  were  a  meri- 
torious act  to  destroy  them  ;  and  that  all  such 
as  were  Papists  should  have  marks  upon  their 
haU  whereby  to  disiinguish  them  from  Pro- 
testants, that   chey   might   not  be  destroyed 
amongst  them:    Adding,  that  the  nation  do 
believe  that  all  things  will  be  over  before  the 
S3d  day  of  June,  but  they  would  be  deceived, 
for  all  should  be  destroyed  at  or  before  that 
time.    That  th^  duke  of  York  was  the  bravest 
prince  living,  and  that  he  was  gone  out  of  the  . 
kingdom  lest  the  hereticks  should  cut  off  his 
head^  and  he  would  not  return  till  tliey  were 
destroyed ;  tliat  the  lords  in  the  Tower  would 
not  one  of  them  suffer,  for  they  would  come  off 
'well  enough,  being  t6  be  tried  by  the  lorfls; 
and  that  the  scaffolds  were  set  up  for  fashion 
^ake.    That  slie  telling  the  said  Stubbs  that 
she  was  hired  to  live  with  one  Mr.  Bird  about 
cbe  middle  of  Petter-lane,  be  used  persuasions 
to  her  at  several  times  to  set  fire  on  her  mas- 
ter's house;  telline  her,  if  she  would  do  it,  be 
would  give  her  51,  and  gave  her  half  a  crown, 
and  said,  be  would  have  other  houses  in  Hol- 
born  fired  at  the  same  time  by  others?    That 
she  being  with  the  said  Stubbs  on  Sunday  be- 
fore the  said  fire,  promised  to  fire  her  master's 
house  on  Thursday  or  Friday  night  fallowing, 
and  accordingly  on  Thursday  night  she  took  a 
candle  and  set  fire  to  her  roaster's  papers  in  his 
study,  which  were  in  a  kind  of  a  press ;  and 
thev  being  on  a  light  fire,  she  shut  the  doors 
and  went  up  stairs  into  her  own  chamber  in 
the  top  of  the  house,  and  packed  up  her  own 
things,  and  undressed  herself,  lest  her  master 
should  suspect  her,  and  there  stayed  till  a  great 
knocking  was  at  the  door,  and  the  watch-men 
crying  out  fire;  whereupon  she  run  down  stairs 
and  cried  fire,  and  her  master  gave  her  the 
keys  to  open  the  door ;  which  done,  all  hands 
were  employed  to  quench  the  fire.    And  she 
aaith,  she  did  not  set  fire  on  her  master's  house 
4>ut  of  any  malice  to  him,  nor  with  intent  to 
rob  him,  but  merely  to  carry  on  the  design 
which  Stubhs  bad  proposed  to  her,  and  out  of 
hopes  of  his  reward. 

iVicAo/o^  Stubht  upon  his  eiamination,  owns, 
and  sets  forth  to  have  used  discourses  to  the 
said  Elizabeth  as  she  dedareth  in  her  examina- 
tions; and  saith,  he  did  persuade  her  to  fire 
her  master's  house,  and  was  to  give  her  five  gui- 
neas for  doing  it,  besides  half  a  crown  in  hand  : 
•And  saith,  that  one  father  Gyfibrd  a  Priest  and 
his  confessor  had. put  him  upon  this  business, 
and  told  him  it  was  no  sin  to  fire  all  the  houses 
of  heretics  and  hugonots. 

That  he  acquainted  Flower  alias  Darby,  and 
one   Roger  another  Iriiibman   that 

lodged  at  the  Coach  and  Horses  in  the  same 
street.  That  the  said  fatlier  Gyfford  promised 
him  100/.  for  the  same,  and  told  him  he  was 
to  hare  the  money  from  the  church.  That  they 
used  iQ  iiieet  ^  said  Gyffiud  and  the  other  |wo 


persons  in  St.  James  fields  in  the  dark  of  the 
evening,  and  to  discourse  of  these  Inatters ;  and 
that  the  several  informations  that  he  had  given 
the  said  Elizabeth  Oxle^,  he  had  from  the  said 
father  Gyfford ;  and  saith  Flower  and  Roger 
told  the  said  Stubbs,  thev  would  carry 
on  the  said  fire,  and  that  they  had  fire  balls  for 
that  purpose,  and  that  they  would  fire  other 
houses  in  Hoi  bom  at  the  same  time :  That  he 
was  at  the  fire  in  the  Temple,  but  was  not  eo« 
gaged  to  do  any  thing  in  it     And  said,  tbst 
Gyfford  told  him  that  there    were   Fj^lisb, 
French  and  Irish  Roman  Catholics  enough  in 
London  to  make  a  very  good  army ;  and  tbst 
the  king  of  France  was  coming  with  60,000  mea 
under  pretence  to  ^hew  the  dauphin  his  domi- 
nions ;  but  it  was  to  lay  his  n^n  at  Diep,  Bul- 
loign,  Calais  and  Dunkirk,  to  be  in  an  lioar's 
warning  to   be  landed   in   England,   and  be 
doubted  not  but  it  would   be  by  the  middle  of 
June,  and  by  that  time  all  the  Catholics  hers 
will  be  in  readiness ;  all  were  to  rise  in  order 
to  bring  him  in.     That  the  papists  here  were 
to  be  distinguished  by  marks  in   their  hats ; 
that  the  said  father  Gyfford  doubted  not  bat  be 
should  be  an  abbot  or  a  bishop,  when  the  work 
was  over,  for  the  good  service  he  hath  done. 
That  at  their  meeting  father  Gyfford  used  to 
tell  lliem,  it  was  no  more  sin  to  kill  a  heretic 
than  a  dog,  and  that  they  did  God  good  service 
in  doing  what  mischieis  they  could  by  firing 
their  houses.    That  it  was  well  sir  Edmondbunr 
Godfrey  was  murdered,  for  he  was  their  devilish 
enemy ;  that  Coleman  was  a  saint  in  heaven 
for  what  he  had  done.     And  saith,  he  is  fear- 
ful he  shall  be  murdered  for  this  confession, 
father  Gyfford  having  sworn  him  to  secrecy, 
and  told  him  be  should  be  damned  if  he  made 
any  discovery,  and  should  be  sure  to  be  killed ; 
and  that  he  should  take  the  oaths,  because  be 
was  a  house-keeper ;  and  that  it  was  no  sin. 

And  saith,  that  Gyfiord  and  Roger >  told  bihi 

when  their  forces  meet,  aboat  the  middle  of 
June,  then  have  at  the  — . 


The  ]VIoNuu£KT,asis  well  known,  was  erect- 
ed to  commemorate  this  Fire,  and  bears  the 
following  insctdptures : 

On  the  South  Side. 

'  Carolus    2,    &c.    princeps    cleme'ntissiinas 

*  miseratus  luctuosnm  rerum  faciem,  plorioM 

*  fumantibusjam  tumruinis,  in  solatium civi' 

<  um,  et  urbis  suas  ornamentum  providit,  tri- 

*  hotum  remisit,  preces  ordinis  et  populi  Loo* 
'  dinensis  retulit  ad  regni  senatum ;  qui  coo- 

*  tinuo  decrevit,  ut  publica  opera,  pecuaia 
'  publica,  l*x  vectigali  c^rbonis  fossilis  orionda 

<  in  meliorcm  formam  restituerentur ;  utiqoe 

<  sedes  sacre  et  D.  Pauli  templum,  ii  Anda- 
'  mentis  omni  magnificentia  exiruerentur ; 

*  ponies,  portsft,  careens  uovi  fiereot,  emon- 

*  darentur  alvei,  vici  ad  rcgulam  responde- 

<  rent;  clivi  complanarentur, aperirentor an- 
'  giportus,  fori  et  macella  in  areas  sepositas 

*  eliminareottAr.     Ceiisuit  ctiam  uti  singulis 
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*  ddmiM  maris  ioterg^riiiw  oondadcreDiur, 

*  tioivarss  in  Irumem  pwri  ahitodinie  consiir* 
'  gertnc  omneflcfue  pariatet  mzo  quadrato 
'  ant  cocto  laCaftt  aoltdaMatur ;    utique  nc- 

*  mmt  licerel  ultra  '  teptenaium  sdilicando 
'  iBBmor^ri.    Ad  tmc  liiis  de  teminis  oritu- 

*  rat    le|;e    iata    praB^idit ;    adjecit  quoque 

*  siipplicattODet  aniM»as,  et  ad  serertiaiii  pos- 

*  teriorom  fBemoTiank  U..  C.  P.  C.  Fcttinatur 
^  undique,  resurgit  Loadinum  majoii  cele- 
'  ritate  an  spleadure  iiicertuin ;  uouro  tricnni- 
'  QUI  absoivity  quod  scculi  upus  credebatur.' 

On  the  Nwth  Side, 

*  Anno  Cbristi  ci3Dclxvi.  Die  iv.  Nouis  Sep- 
'  tembri^y  bine  in  orieuteniy  ueduua  ecu  m- 
'  tenrnlio  (quae  est  hujusce  coluiniiaB  altitudo) 

*  erupit  de  medilk  nocte  iRcendium,  quod, 
.  *  Tento  spirantey  haasit  etiam  longinqua,  et 

*  ]>arte8  per  ocunes  populabundum  ferebatur 

*  cam  impetu  et  fragore  iDcredibili ;  xxcix 

*  Templa,  Portas,  Pnatonum,  .£des  publicas, 

*  Ptocoolrophia,   scholat,    bibliothecas,   in- 

*  tularam  roagnum  numerum,  domuum  ccio 
'  3O00O00CC,  vtcus  CD  absumsit :    de  xxvi 

*  regionibui  sv  fimditos  delevit,  alias  viii 
'  lacpras  et  seroinstas  reliquit.  ^rbis  cadaver 

*  ad  CDxxxvi  jugera^  hinc  ab  arce^  per  Tba- 
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ripam  ad  Templarionim  faatmii  illinc 

*  ah  emxHaqailooali  porta  secyudum  inures 
'  ad  foau^  Flelaiiae  caput,  perrexit ;  adiersus 

*  opes  civium,  et  furtuiia8iarestum,erg<i  vitas 
'  innocuum,  ut  per  ooiuia  referret  suprcmam 

*  ilbin  mondt  exosticMiiem.  Velox  dades  fuit ; 
'  exigoiim  terapas  eaodem  Tidii  civitatcr^  fio-. 

i  '  reotisstmam  et  nullom.  Tertio  die,  cum 
'jam  plane  evicerat  humaua  cunsiiia,  et  sub* 
'  sidia  omnia,  coplitus,  at  par  est  credere,  jus* 
'sus,  Btetit  fatalis  ignis,    ct  quaquHVcrsum 

*  elanguit.      [Sed  furor  papisticus,  qui  tanv 
'  dira  patravic,  nondam  restinguitur.] 

Round  the  Pedestal. 

'  Tbis  Pillar  was  set  up  in  perpetual  retnem* 
'  brance  of  tbe  roost  dreadful  Burning  of  lbi» 
'  City ;  begun  and  carried  on  b/  the  trearbery  . 
'  and  malice  of  the'  Popish  Faction,  in  the  be- 
*  ginning  of  September,  in  the  year  of  our  Lord    * 
'  1666,  in  order  to  tbe  effecting  this  horrid  Plot, 
'  fof  the  extirpating  tbe  Protestant  Religion,. 
'  and  English  jLiberties,  and  to  introduce  Po« 
'  pery  and  Slavery/ 

To  which  Pope  alludes  in  his  opaning  of  the 
story  of  Sir  Balaam : 

'^  "^^-London's  column  poioting  to  the  skies. 
Like  a  tail  Bully  lifts  its  bead  and  lies." 


225.  Proceedings  against  Peter  Pett,  Gentleman,  upon  an  Im- 
peachment for  several  High  Crimes  and  Misdemeanors  :  2a 
Charles  IL  a.  d.  1668. 


NmenAerlS,  1667. 

A  RzPOET  being  made  to  the  House  of  Com- 
■lous  bv  Sir  Robert  Brookes,  from  the  Commit- 
tee of  Miscarriages,  in  reference  to  Commis- 
sioner Pett ;  Resolved,  &c.  **  That  the  matter 
concerning  Commissioner  Pett  be  recommitted 
to  the  committee  appointed  to  inquire  after  the 
Miscarriages  of  the  late  War ;  to  hear  such 
witnessesy  as  shall  be  offered  to  them ;  and  to 
expedite  th^  report." 

AovoR&er  14. 

A  motion  being  made,  and  a  debate  arising, 
apob  the  vote  made  yesterday, 'for  recommit- 
tmg  the  matter  concerning  Commissioner  Pett 
to  tbt  Committee  appointed  to  inquire  after 
Miscarriages,  (o  hear  such  witnesses  as  should 
be  ofifored,  and  expedite  their  report ;  Resolved 
tec.  **  That  leave  be  given  to  speak  against 
tbe  Order  made  yesterchiy,  coneerning  Com* 
missioner  Pett.— That  the  Order  made  yester- 
day, concerning  Commissioner  Pett,  be  dis- 
cfaar^fd. — ^That  it  be  referred  to  the  committee 
appointed  to  examine  Miscarriages  to  draw 
up  an  Impeachment  against  Commissioner 
ivtt,  apon  the  whole  mf^tter  befiare  them.'' 

N&Dtfnver  S8* 

Sir  Robert  Brookes  reports  Articles  of  Im- 
peachment agreed  on   by  the  committee  ap- 


pointed  to  inooire  into  Miscarriages,  against 
Commissioner  Petty  late  one  of  the  Caroroission- 
ersofhis  majesty's  navy:  which  he  read  ;  and 
after  delivered  the  same  in  at  the  clerk's  table. 

Articles  of  Impeachuekt  of  several  Higli 
Crimes  and  Misdemeanours  against  Pctek^ 
Pett,  Gentleman. 

thcember   19. 

The  Articles  of  Impeachment  against  Peter 
Pett  gentleman  were  seversilly  agreed*  to ;  and 
are  as  foUoweth,  viz. 

**  I.  That  the  said  Peter  Pett,  being  one  of 
the  Commissioners  of  the  Navy,  especially  au- 
thorized and  intrusted  with  the  charge  and 
care  of  his  majesty's  jard  stores,  and  provisions, 
and  the  Navy  ro^aI,at  Chatham  ;  and  having 
received  orders  from  bis  royal  highness  the  duke 
of  York,  Lord  High  Admiral  of  England,  about 
tbe  26th  di^  of  March,  requiring  him,  in  pursu- 
ance of  his  trust,  to  bring  and  moor  his  majesty's 
ship,  called  the  Royal  Charles,  and  oiher  bhips- 
did,  contrary  to  his  trust  and  orders,  wilfully 
tiei^ect  and  refuse  so  to  do  :  whereby  the  said 
bhip,  being  one  of  the  mo&t  important  strength^ 
of  this  ki^om,  became  lost,  and  made  a  prey 
to  tiie  enemy. 

"  II.  That  his  majesty  having,  upon  the  11th 
of  June  last,  appointed  the  duke  of  Albcaiarle 
Captain  General  of  all  his  majesty's  Armies  and 

9K 


807]      STATE  TRIALS;  20  CharUs  U.  1068.— 

land  forces,  to  repair  to  Cbaibani,  upon  the 
invasion  of  the  Dutch,  to  secure  his  majeatjr's 
ships  and  forts  there;  he  the  said  Lord  Ge- 
neral did  repair  thither  on  the  11th  of  June: 
where,  finding  the  said  Rojal  Charles  not 
Virought  up,  but  lying  below,  in  a  place  of 
danger,  subject  to  be  surprized  by  the  enemy 
wl)o  had  then  invaded  the  kingdom,  and  en- 
tered into  the  rivers  Thames  and  Wedway,  he 
the  said  Lord  General  gave  present  orders  to 
the  said  Mr.  Pett,  to  cause  the  ship  to  be  im- 
mediately brought  up  as  high  as  he  could,  into 
a  place  of  safety :  but  he  the  said  Peti  alto- 
gether neglected  the  doing  thereof. 

"lU.  That  captain  Brookes,  one  of  the 
masters  attendants  at  ChRtham,  under  the  care 
and  direction  of  the  said  Peter  Pett,  knowing 
that  the  said  Lord  General  had  given  express 
.  orders,  on  the  said  11th  day  of  June,  to  cause 
the  said  Rnyal  Charles  to  be  brought  up,  did 
prepare  anchors,  and  other  tackling,  ready  for 
the  same ;  and  desired  the  said  Pett  to  give 
him  orders  for  his  so  doing :  which  he  refused 
soto  do. 

**  I V;  That  his  royal  highness  having  given 
orders  to  the  said  Peter  Pett  to  provide, 
and  make  ready,  thirty  boats  for  the  defence 
of  the  said  river,  and  navy  ;  he  the  said  Peter 
Pett,  contrary  to  his  trust,  did  nut  only  himself 
misemploy  some  of  the  said  boatb,  for  the 
carrying  away  of  bi^  own  particular  goods  ; 
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.  but '  suflPered  the  rest  to  be,  in  the  like 
manner,  misemployed  and  diverted  ;  and  did 
also  seize,  and  take  away,  a' boat,  particularly 
belonging  to  Sir  Edward  Sprague ;  so  that, 
for  want  of  the  said  lioats,  many  of  his  majesty 
ships  were  lost,  and  the  defence  and  security 
of  the  rest  was  hindered. 

"  V.  That  the  commissioners  of  his  majesty's 
navy  having,  by  their  letter  of  the  4th  of  Jnne 
signified  to  him,  the  said  Peter  Pett,  that  the 
Dutch  were  out;  and  thereupon, gave  him  spe- 
cial charse  to  command  all  captains  on  land 
to  their  ships;  and  to  be  vigilant  and  careful 
in  the  rest  of  the  charge  committed  to  him  ; 
but  he  the  said  Pett  was  so  negligent  therein, 
that,  of  800  persons,  or  upwards,  that  were 
under  his  care  and  command  in  his  majesty's 
pay,  when  the  Lord  General  repaired  thither  the 
said  11th  of  June,  there  were  not  above  ten 
ready,  upon  the  invasion  of  the  enemy. 

"  VL  That  the  said  Lord  Genera)  having  ap- 
pointed soldiers  to  raise  batteries  for  the  defence 
of  his  majesty's  navy  royal,  there  being  few  of 
those  in  his  majesty's  pay  in  his  yards,  to  be 
employed;  he  the  saidPctt,  to  obstruct  the 
service,  refused  to  give  them  the  nnmber  of 
tools  required  for  the  use  aforesaid  ;  notwith- 
standing that  be  had  a  sufficient  quantity  in 
bis  majesty's  stores  ;  as  it  appeared,  when,  by 
command  of  the  said  Lord  General,  the  said 
stores  were  broke  open. 

**  VII.  '  That  the  said  Lord  General  having 
about  tj^e  said  11th  day  of  June,  wnt  orders 


to  the  said  Peter  Pett  to  seod,  out  of  his  ma- 
jesty's yards,  some  oaken  planks  for  the  plat- 
forms and  batteries,  to  oppose  the  enemy;  he 
the  said  Peter  Pett  sent  only  deal  boards: 
which  were  ^ery  pr^udicial  for  the  service ; 
for  that,  upon  the  discharge  of  the  guns,  the 
carriages  broke  through  the  planks ;  notwith- 
standing that  there  were  in  his  majesty's  yard 
there,  several  oaken  planks,  fit  for  their  service." 

A  Petition  of  Peter  Pett  gentleman  was  read. 

Ordered,  That  the  lieutena;it  of  tbe  Tower 
have  leave  to  repair  to  the  council ;  and  ac- 
quaint them,  that  this  bouse,  upon  reading  the 
petition  of  Peter  Pett  gentleman,  is  content  he^ 
should  have  his  liberty,  on  good  bail^iftht 
council  think  fit. 

Jpril  S3,  1668. 

Resolved,  &c.  That  the  Articles  against 
Peter  Pett  be  ingrossed. 

May  4« 

Articles  of  Impeachment  against  Peter  Pett 
ingrossed,  were  read ;  and,  upon  the  question, 
severally  agreed  to  ; 

And  the  title  of  the  said  Articles,  and  also 
the  close  of  them,  being  altered,  and  some  ad- 
ditions made  thereto  ;  the  title,  and  close,  and 
prayer  of  the  Articles  were  as  folio weth  ;  viz. 
**  Articles  of  Inipeachment,  by  the  Commons 
of  England  assembled  in  parliamei>t,  in  the 
name  of  themselves,  and  of  all  the  Commons 
of  England,  against  Peter  Pett  gentleman,  late 
oue  ofthe  commissioners  of  hb  majesty's  navy, 
for  several  high-crimes  and  misdemeanonrs 
committed  by  him. 

"  All  and  every  of  which  Crimes  and  misde- 
meanours are  of  dangerous  consequence  aoi 
example,  if  unredressed.     '  \  ' 

**  And  the  said  Commons  by  protestation, 
saving  to  themselves  the  liberty  of  e^hibitiag 
at  any  time  hereafter,  any  other  accusation  or 
impeachment  against  the  said  Peter  Pett ;  and 
also  of  replying  to  the  answer  of  the  said  arti* 
cles,  or  any  otthem;  or  of  offering  proofs  of 
the  premises,  or  any  other  iinpeacnment  or 
accusation  as  shall  be  exhibited  by  them,  as 
the  case,  according  to  the  course  of  parlia-, 
ments,  shall  require. 

'  <<  And  do  pray  that  the  said  Peter  Pett  may 
be  called  to  answer  the  said  several  crimes 
and  misdemeanonrs,  and  receive  such  condign 
punishment  as  the  same  shall  deserve  :  and  that 
such  further  proceedings  may  be  bad  upon  every 
one  of  them,  and  used  against  him,  as  is  agree* 
able  to  law  and  justice.*^ 

Which  were  again  read ; 

Resolved,  &c.  That  the  whole  Articles  as 
now  amended,  be  agreed  to :  and  that  Mr. 
George  Weld  do  carry  up  the  Articles  of  Im- 
peachment against  Peter  Pett,  to  the  Lords. 

It  does  not  appear  that  Om  matter  proceeded 
further. 
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SfiC  Proceedings  against  Sir  William  Penn,*  knight,  upon  an 
Impeachment  for  several  High  Grimes  and  Misdemeanors: 
20  Charles  II.  a.  d.   1668. 


April  U,  1668. 

Sir  Thomas  Lee  presented  to  the  House  of 
Commons  »  second  Narrative  and  Report 
from  the  Commissioners  for  taking  the  Public 
Accounts :  which  was  read  :  and  the  first  Nar- 
rauve  sent  from  them  again  read;  and  the 


*  Sir  W.  Penn  was  Vice-AdmirDi  of  Eugland, 
and  father  of  the  founder  of  I^ensjlvania. 
*^  From  a  common  m&n  he  bad  grown  op,  un- 
der Cromwell,  to  the  highest  eouinuind,  and 
was  in  great  fitvour  with  him  till  he  failed  in  the 
action  of  St.  Domingo,  when  he  went  admiral 
at  sea,  as  Venables  was  general  at  land,  for 
which  they  were  both  imprisoned  in  the  Tower 
by  Ciomwelly  nor  ever  employed  by  him  af- 
terwards." Lord  Clarendon's  Life,  p.  239.  He 
died  in  1670,  aged  49. 

Bishop  Bnrntfs  account  of  the  transaction, 
out  of  which  this  Case  arose,  is  as  follows : 

^*  A  great  fleet  was  set  out,  ahich  the  duke 
commanded  in  person;    as  Op<lam  had  the 
command  of  the  Dutch  fleet.    But  as  soon  as 
tfae  war  broke  out,  a  most  terrible  plague  broke 
oot  also  in  the  city  of  London,  that  scattered 
all  the  inhabitants  that  were  able  to  remoye 
themselves  elsewhere.    It  broke  the  trade  of 
the  nation,  and  swept  away  about  an  hundred 
thousand  soals ;  the  greatest  havock  that  any 
plague  had  ever  made  in  England.    This  did 
dishearten  all  people :  and,  coming  in  the  very 
time  in  which  so  unjust  a  war  was  begun,  it 
had  a  dreadful  appearance.     All  the  kind's 
enemies,  and  the  enemies  of  monarchy  said, 
here  was  a  manifest  character  of  God's  heavy 
displeasure  upon  the  nation ;  as  indeed  the  ill 
life  the  king  led,  and  the  vicionsness  of  the 
whole  court,  gave  but  a  melanclioly  prospect. 
Yet  God's  ways  are  not  as  >>ttr  ways.    What 
all  had  seen  in  the  year  1660  ought'  to  have 
silenced  those,  who  at  this  time  pretended  to 
comment  on  Providence.    But  there  will  be 
always  much  discourse  of  things  that  are  very 
visible,  as  well  as  very  extraordinary. 

**  When  the  t«vo  fleets  met,  it  is  well  known 
what  accidents  disordered  the  Dutch,  and  what 
advantage  the  English  had.  If  that  first  suc- 
cess had  been  fi>Uowed,  as  was  oroposed,  it 
might  have  been  fatal  to  the  Dutch,  who  find- 
ing they  had  suffered  so  much  steered  off.  The 
Duke  ordered  all  the  sail  to  be  set  on  to  over- 
take them.  There  was  a  council  of  war  called, 
to  concert  the  method  of  action,  when  they 
shodd  coDM  np  with  them.  In  that  council 
Penn,  who  commanded  under  the  Duke,  hap- 
pened to  say,  that  they  mast  prepare  for  hotter 
work  in  the  next  engagement.  He  knew  well 
the  coarage  of  the  Dutch  was  never  so  high, 
as  when  thev  were  desperate.  The  earl  of 
Moncape,  who  was  thto  a  valiiBtttr,  and  one 


matter  of  the  Narratives  relating  to  sir  Wil- 
liam Penn,  as  to  the  Embeulement  of  Prixe^ 
Goods,  being  debated; 

.  Ordered,  That  time  be  given  to  Sir  William 

Penn  till  Thursday  tojnake  his  Answer.    Also, 

Ordered,  That  the  Commissioners  of  Ac- 

of  the  Duke's  court,  said  to  me,  it  was  very 
visible  that  made  an  impression.     And  all  the 
Duke's    domestics    said,   he  hail  got  honour 
enough:  why  should  he  venture  a  second  time? 
The  Duchess  had  also  given  a  strict  chafge  to 
ail  the  Duke's  servants,  to  do  all  ihey  could  to 
hinder  him  to  engage  too  far.     When  matters 
were  settled,  they  went  to  sleep :  and  the  Duka 
ordered  a  call  to  be  given  him,  when  they 
should  get  up  to  the  Dutch  fleet.     It  is  Hot- 
known  what  passed  between  the  Duke  and 
Brounker,  who  was  of  his  bed-chamber,  ami 
was  then  in  waiting :  but  be  came  to  Penn,  as 
from  the  Duke,  and  said,  the  Duke  ordered  the 
sail  to  be  slackened.     Penn  was  struck  with 
the  order ;  but  did  not  go  to  argue  the  matter 
with  the  Duke  himself,  as  he  ought  to  have 
done,  but  obeyed  it.     When  the  Duke  had 
slept,  he,  upon  his  wakiug,  went  out  on  the  , 
quarter-deck,  and  seemed  amazed  to  see  the 
sails  slackened,  and  that  thereby  all  hope  of 
overtaking  the  Dutch  was  lost.   He  questioned 
Penn  upon  it,     Penn  put  it  on  Brounker,  who 
said  nothing.    The  Duke  denied,  he  had  siveii 
any  such  order.     But  he   neither  punished 
Brounker  for  carrying  it,  nor  Penn  for  obeying 
it.  He  indeed  put  Brounker  out  of  his  service; 
and  it  was  said,  that  he  durst  do  no  more,  be- 
cause he  was  so  mucli  in  the  king's  favour,  and 
in  the  mistresses.    Penn  was  more  in  his  fa- 
vour after  that,  than  ever  before,  which  he  con- 
tinued to  his  son  after  him,  though  a  Quaker^ 
and  it  was  thought,  that  all  that  fiivour  was  to 
obligo  him  to  keep  the  secret.   Lord  Montague 
did  believe,  that  the  Duke  was  struck,  seeine 
the  earl  of  Falmouth,  the  king's  favourite,  and 
two  other  persons  of  quality,  killed  very  near 
him;   and  that  he  bad  no  mind  to  engage 
again,  and  that  Penn  was  privately  with  Lira. 
If  Brounker  was  so  much  in  fault,  as  he  seemed 
to  be,  it  was  thought,  the  Duke,  in  the  passion 
that  this  must  have  raised  in  him,  would  have 
proceeded  to  greater  extremities,  and  not  have 
acted  with  so  much  phlegm.    This  proved  the 
breaking  the  designs  of  the  king's  whuie  reign : 
for  the  Dutch  themselves  believed  that,  if  our 
fleet  had  followed  them  with  full  sail,  we  must 
have  come  up  with  them  next  tide,  and  liavo 
either  aunk  or  taken  their  whole  fleet.    De 
Wit  was  struck  with  this  misfortune ;  and,  im- 
puting somoiiact-of  it  to  errors  in  conduct,  lie 
resolved  to  go  on  board  himself,  as  soon  as 
their  jfleat  wa<  ready  to  go  to  sea  again." 
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counts  1)6  desired  to  transmit  all  such  eridence 
whiciithey  have  in  the  matrer  relating  to-  sir 
Win.  Penn,  as  ro  tbt)  Imbezzlenaent  uf  Prize- 
GuodS|  against  Thursday  next. 

April  16. 

Sir  Wm.  Penn  having  tenderecf  and  delivered 
in  an  i\nswer  in  V  ritiDg,  as  to  the  matter  of  Im* 
betziement  of  Prize-goods  otijected  against  him 
in  the  Narrative  of  the  commissioners  of  Ac- 
counts ;  the  Answer  of  Sir  Wro.  Peon  was 
read. 

A  Letter  of  the  Commissioners  of  AccountSi 
directed  to  Mr.  Speaker,  was  read. 

Sir  Nicholas  Carew  reports  from  the  Com- 
missioners of  Accounts,  that  they  had  trans- 
-mitted  the  original  depositions  and  evidence 
relating  to  the  Iml>ezzlenient  of  Prize-goods, 
having  not  time  to  make  extracts  ;  but  had 
sent  a  calender  to  direct  to  such  particiilars  as 
did  relate  to  sir  Wm.  Penn  :  which  he  deli- 
vered in : 

And  the  Evidence  c6ncerning  Sir  Wm. 
Penn'sfrnbezzlement  of  Prize-goods  being  read ; 
mod  sir  Wm.  Penn,  in  his  place,  giving  An- 
swer in  several  particulars  which  did  arise  upon 
debating  the  matters  in  the  house. 

A  motion  being  made  to  call  in  sir  Jo- 
seph Jordan,  to  testify  his  knowledge  in  this 
matter ; 

Resolved,  &c.  Thnt  sir  Joseph  Jordan  be 
called  ip  to  the  house. 

I  Sir  Joseph  Jordan  was  called  in,  and  exa- 
mined. And  the  matter  to  sir  Wm.  Penn's 
Imhezzlement  of  Prize-goods  being  further  de- 
bated ;  the  qtiettion  being  propounded,  that 
nn  (mpenchroenc  be  had  against  sir  Wm. 
Penn ;  the  question  being  put,  that  the  ques- 
tion be  now  put :  it  was  re^olv^  in  the  affir- 
mative. 

The  main  question  being  put.  That  an  Im- 
peacfinient  be  had  against  sir  Wm.  Penn  ;  it 
was  resolved  in  the  alhrmative. 

Ordered,  That  it  be  referred  to  Mr.  Pryn, 
sir  Tho.  Littleton,  sir  Hob.  Hoivard^  sir  Nich. 
Cnrew',  sir  Thomas  Meres,  »ir  Francis  Good- 
rick,  sir  Rob.  Atkins,  Mr.  Weld  Mr.  Scawen, 
sir  Rob.  Carr,.  sir  Jdb  Charlton,  Mr.  Swyn- 
fen,  Mr.  Wright,  col.  Birch,  Mr.  Seymour,  sir 
Tho.  Lee,  Mr.  Steward,  Mr.  Mil  ward,  Mr 
Vaoghan,  Mr.  Waller,  Mr.  Coleman,  sir  John 
Moreton,  or  any  three  of  them,  to  prepare  and 
draw  up  the  Impeachment;  and  to  search  into 
Precedents,  in  relation  t«>  the  suspension  of 
members  from  sitting  whilst  they  are  under 
Impeachment ;  and  report  it  to  the  House. 

April  2l» 

Sir  Robert  Howard  reports  from  the  Com- 
mittee appointed  to  draw  up  an  Impeachment 
against  sir  Wm.  Penn,  several  Articles  of  Im- 
peaclttoent,  of  high  crimes  and  misdemea- 
ndurs  committed  by  him :  which  he  read  in 
his  place. 

,  lie  also  reports  a  precedent,  in  the  case  of 
ftif  Gyles  Mompesson,  97  Feb.  18  Jac.  viz. 

«  February  87,  16?0,  R«solved>  &c.  That 


*  sir  Gyles  Mompesson  be  called  in  to  the  bar ; 
'  and  Mr.  Speaker  let  him  know  the  pleasure 
'  of  the  hottse,  that,  for  bit  blKinces  and  faattS| 
'  h^  shall,  for  the  present,  remain  with  the 
'  Serjeant :  who  is  required  to  keep  him  safii^ 
^  at  his  peril.' 

Resolved,  &c.  ''  That  the  said  Articles  of 
Impeachment  against  sir  Wm.  Peun  be  in- 
grossed  :  That  sir  Wm.  Penn  be  suspended 
from  sitting  in  tbe  house,  whilst  (he  Impeach- 
ment against  him  is  de^^eudiug.  That  tbt 
Committee  do  sit  this  afiernooD,  and  saaivh 
precedents  toudun^^  the,  suspension  or  fi 
pulsion  of  members  mipeacbad,  from  sittipg.^ 

April  24. 

A  Messase  was  brought  to  tbe  Hoasa  of 
Lords  from  tne  Commons,  by  sir  Robert  Howaid 
knight  and  otliers :  '*  That  lie  was  connnandad 
by  the  House  of  Commona  to  desire  a  Coa* 
fere  nee,  touching  Artiolea  of  Impaachaieat 
against  sir  William*  Penn.'' 

llie  Answer  returned  was :  ^<  That  tbe  Lordt 
have  considered  of  their  Message,  and  agree  to 
give  a  Conference,  as  is  desii^ ;  and  do  appoint 
the  same  to  be  presently^  in  tbe  Painted 
Chamber." 

Then  the  Honsa  was  adjourned  daring  plca« 
sure,  and  tbe  Lords  weal  to  the  Contemioe; 
which  being  ended  the  House  was  resamed. 

And  tbe  Lord  Chamberlaiu,  the  earl  of  An- 
glesey,  and  the  other  lords  appointed,  rsporl* 
ed  the  eflfect  of  .the  aforesaid  Coofereoct: 
'*  which  was  managed  by  sir  Robert  Howard, 
•ho  acquainted  their  lordships  with  the  occa* 
sion  ift  this  Conierence,  which  would  shew 
itself  in  the  mention  of  the  crime.  The  acci- 
dent was  in  September,  1665,  whan  there  wai 
an  offer  of  the  greatest  haupioess  to  tfaiakiof* 
dom,  if  we  had  liad  courage  or  wisdom  to  hari 
made  use  of  it :  But  a  bribe  was  interposed  C^ 
fortune ;  two  rich  ships,  the  Golden  Ph<xais 
and  the  Slothany,  belonging  to  tbe  Dntoh  £ait 
India  company :  This  stopt  the  victoiy ;  end 
sir  William  Penn  looked  upon  something  betteff 
as  he  counted,  than  danger,  the  plunder  of  the 
said  two  sllipSi  of  which  a  great  part  was  disv 
tributed  to  him. 

**  The  pretence  of  excuse  was^  that  he  had  tba 
command  of  a  superior  officer  for  what  he  did; 
and  someihmg  there  waa  of  this :  But  this 
should  not  make  one  forget  hib  allegiance  to 
his  prince,  and  good  of  his  country ;  if  any  o^ 
fioer  would  attempt  a  fact  so  contrary  to  his 
duty,  and  the  laws  of  the  land,-even  a  Jaw  af 
this  parliament.  After  he  had  seised ,  tha 
Goorls,he  sold  them,  and  (which  shewed  the  oa- 
justiiiableness  of  the  action  in  the  opinion  af 
both  Buyers  and  Seller)  was  fain  to  warrant  dia 
sale ;  yet  all  was  done  with  this  oaution,  that 
the  sale  should  be  good,  if  the  king  aboaid  al« 
low  it.  And  afterwards  air  Wiliiam  Paon  ad* 
dressed  himself  to  tbe  king,  for  an  older  of  gift 
of  those  goods  he  bad  said  and  dispaatd  faefiimi 
which  was  obtained.  Tiie  goods  coDttstad  at 
divers  bales  of  stiks,  notroegs,  and  rich  ip*cei» 
First  be plu&daraly  and  ifaaa  chaatad  thaU^; 
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Ibr  th«  kiog  graiiKd*  on  Uis  atid  othen  appUca- 
tioo,  a  discribution,  after  tbey  had'distribated 
lEe  floods. 

'*  The  House  of  Commonfl  thiok  such  cor- 
mplions  and  inal-adoiiDistracioii  of  those  men 
haTC  drawn  on  the  miseries  and  nece^ities  of 
our  nation,  and  produced  but  an  inglorious 
aucgcss  at  be&t,  after  the  vast  ex  pence  of  the 
kingdom  in  m>  jost  and  bopeiul  a  war. 

'^  He  said.  This  shews  the  impartial  justice 
of  the  House  of  Coramo&s  stops  nowhere,  that 
tbej  spare  not  their  own  members^  but  proceed 
against  them  in  chief. 

**  Then  sir  Robert  Howard  read  the  Articles 
against  sir  Wiliiaoi  Peon ;  and  after  he  said,  he 
iMid  foi^ot  one  thing  he  intended  to  »ay,  which 
the  close  of  the  Articles  reminded  him  of,  that 
if  many  such  conspiracies  should  escape  on* 
ponishedy  it  may  be  more  powerful  to  destroy 
the  king  and  kingdom  than  all  counsels  and  aa- 
nsfiaoces  to  preserve  them." 

This  Report  being  ended^  the  Artides  were 
nenAf  as  foHowetb : 

**  Articles  of  Impeachuekt,  by  the  Com- 
mons of  England  assembled  in  Parliament, 
in  the  name  of  themselves  and  of  all  the 
Commons  of  England,  against  sir  Wil- 
I.IAM  pEvk  knight,  one  of  the  now  Com- 
missioners of  bis  majesty's  navy,  for  seve- 
ral Huh  Crimes  and  Misdemeanors  com- 
mittecTby  him. 

**  I.  Whereas,  in  or  about  the  month  of  Sep- 
tiBibar,  in  the  year  of  our  Lord  tG6^,  tne 
GoUen  PhoBniu  and  the  Sloihany,  two  shipa 
bclongiog  to  the  subjects  of  the  United  Pro*> 
Tinoes  of  the  Netherlands,  were  taken  at  sea  as 
prae,  during  the  late  war,  by  bis  m^esty's  fleet 
then  under  the  command  of  Edward  earl  of 
Sandwich,  in  wImoIi  said  fleet  the  said  sir  Wil- 
liam Penn  was  the  vice  admiral,  and  com- 
mander in  chief  under  the  said  earl,  in  the  ac- 
tual pay  and  service  of  liis  majesty ;  be  the 
taid  sir  William  Petm  did,  contrary  to  his  al- 
iegianoe,  duty,  commission,  and  the  articles  of 
war  estabiislied  by  an  act  of  this  present  pariin- 
mnt  made  in  the  ISib  Yetr  of  his  majesty's 
reign  that  now  is,  intituled,  *  An  Act  for  tlie 

*  establisiiing  articles  and  orders  for  the  regu- 
'  lating  and  better  government  of  his  majesty's 

*  navies,  ships  of  war,  and  forces  by  sea,  and 

*  other  good  laws  of  the  land,'  for  his  singular 
lacre,  and  with  intent  to  share  the  same,  conspire 
and  advise  with  several  persons,  to  open  the 
holds  of  the  said  ships,  divers  and  sundry  times, 
before  judgment  thereof  first  passed  the  ad- 
miritlty  court,  and  from  thebce  ro  tnke  out  and 
embezzle  great  quantities  of  rich  goods,  where- 
by his  majesty  was  defrauded  to  the  value  of 
115,000^.  or  thereabouts,  besides  great  quan^ 
tities  o£  jeweb  and  other  rich  commodities,  of 
which  no  certain  estimate  can  he  made. 

•«  II.  That  the  said  sir  William  Pena,  in 
punuanoe  of  the  said  conspiracy,  did,  on  or 
aboofe  the  14ih  dav  of  the  said  month  of  Sep- 
wmber,  repair  on  ooard  xbe  said  prize  ship  the 
Slothooy,  id  the  compaay  of  sir  William  Berk- 


ley, then  coaunander  of  his  majesty's  ship  the 
Swifthbure,  and  vice  admiral  to  the  white 
squadron  commanded  by  tbe  said  sir  William 
Penn,  and  did  then  and  there  give  order  and 
command  unto  captain  Robert  Wordea  uam 
whose  chaige  the  said  ship  the  Siothony,was 
then  committed,  to  follow  such  directions  as  be 
should  receive  from  the  said  sir  William  Berk* 
ley;  who  immediately  thereupon  caused  the 
hatchways  of  the  said  ship  to  be  broke  open, 
and  took  out  of  the  said  ship  several  bales  of 
Silk,  Mace,  and  other  Goods  to  a  great  value, 
and  carried  them  away ;  and  afterwards,  at 
several  other  times,  caused  the  hatchways  of 
the  said  ship  to  be  broken  open,  after  they 
were  closed  and  sealed  op ;  at  every  of  which 
tames  be  took  and  carried  away  great  quantities 
of  rich  goods,  he  tbe  said  sir  William  Penn 
bavins  sent  several  men  on  board  the  said  ship 
the  sTothony,  to  assist  the  said  sir  WiUiam 
Berkley  therein. 

*'  III.  He  the  said  sir  William  Peim  got  n 
considerable  part  of  the  ^id  goods  into  his  pos- 
session and  converted  them  to  his  own  use; 
and,  on  or  about  the  latter  end  of  the  mid 
month  of  September^or  the  beginning  of  Octo- 
ber then  following,  did  sell  (fivers  parcels  of 
the  said  goods,  and  further  warrantee  the  salQ 
thereof. 

« IV.  The  better  to  colour  the  mid  fraud 
and  embezzlement.  Orders  were  obtained  fton^ 
the  said  earl  of  Sandwich,  bearing  date  the  15th 
and  91st  of  September,  1665,  for  the  taking 
and  distributing  of  bome  part  of  the  said  Goods 
among  several  officers,  whereof  the  said  sir 
William  Penn  was  one,  and  had  a  great  pro- 
portion thereof  allotted  to  him,  submitteo,  as 
was  pretended,  to  his  m^est^'s  further  plea^ 
sure;  although  he  the  said  sir  William  Peon 
very  well  knew  that  the  said  orders  of  him  the 
said  earl  of  Sandwich  were  void,  and  contrary 
to  the  commiiiion  of  tbe  said  Earl,  the  Articles 
of  War,  and  the  law  of  this  land ;  and  after- 
wards a  warranty  dated  the  17th  of  October, 
1^65,  was  unduly  procured  from  l;iis  majsstr 
for  distributinp  the  said  Goods,  whereas  in  truth 
he  the  mid  sir  William  Penn  had  before  the 
said  warrant  of  his  majesty,  possessed  himself 
ol' divers  of  tbe  said  Goods,  and  sold  aad  i»ar- 
ranted  the  same,  as  in  the  third  Article  is  ei* 
pressed  ;  and  farther  did  taket  ^ell,  and  daspeae 
of,  a  far  greater  quantity  of  Goods  than  was 
contained  either  in  the  orders  of  tbe  said  eaii 
of  Sandwich  or  his  majesty's  said  warranti  to 
the  value  of  9085/.,  or  thereabouts. 

<^  AU  and  every  which  proeeedingi  are  coft* 
trary  to  the  Articles  of  War  abovementionedt 
aad  to  tbe  laws  of  the  land,  and  of  dangerous 
consequence  and  eiample  if  uaredieastd. 

*<  And  tbe  said  Commons,  by  prolestatioQ, 
saving  to  themselves  the  liberty  of  ezhibiiing, 
at  any  time  hereafter,  any  other  Aconmiion  or 
Impeachment  against  the  said  sir  William 
Penn,  and  also  of  replyiog  lo  4he  Answer  of 
the  said  Articles^  or  any  of  then  ;  or  of  oflRsr* 
iag  proofs  of  the  premises,  or  any  other  kn- 
paacnaent  or  accfisation  that  shall  kt  exhi* 
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course  of  parliaments)  shall  require;  do  pray, 
That  the  said  sir  William  Penn  inay  be  called 
to  answer  the  said  several  crimes  and  misde- 
meanors, and  receive  such  condign  punish- 
ment as  the  same  shall  deserve ;  and  that  such 
further  proceedings  may  be  upon  every  one  of 
them  had  and  used  against  him  as  is  agreeable 
to  law  and  justice/' 

Upon  this,  the  Lords  made  this  following 
Order: 


«  Whereas,  at  a  Conference  desired  by  the  -  ^^^  accordingly  u as  done;  by  the  gentle- 
House  of  Commons  and  had  ih^  day  ,o  the  „an  usher  of  the^filack  Rod ;  he  kneeling  until 
Pamted  Chamber,  between  Comrautees  of  both     .    ,      ,  ^^^^^^  ...  .  -     ^. , '  ,  „„  ^ 


Houses,  Articles  of  Impeachment^  by  the  Com- 
mons of  England  assembled  in  parliament,  in 
the  name  of  themselves,  and  of  all  the  Com- 
mons of  England,  against  sir  William  Penn 
knight,  one  of  the  now  Commissioners  of  his 
majesty's  Navy,  for  several  high  crimes  and 
misdemeanors  committed  by  him,  were  ^ans- 
initted  from  the  House  of  Commons  to  this 
House :  It  is  ordered,  by  the  I/ords  spiritual 
and  temporal  in  parliament  assembled,  That 
the  said  sir  William  Penn  be,  and  is  hereby, 
required  to  appear  at  the  bar  of  this  House,  on 
Monday  the  27th  day  of  this  instant  April,  at 
10  of  the  clock  in  the  forenoon,  to  bear  the 
said  Articles  of  Impeachment  against  him  read, 
and  ihat  he  the  said  sir  William  Penn  may  be 
beard  what  he  shall  say  for  himself  thereupon." 
Ordered,  That  the  Committee  for  Privileges 
do  meet  to-morrow  in  the  afternoon,  to  peruse 
the  Journals,  and  see  what  hath  been  the  man- 
ner of  proceedings  formerly  against  persons 
that  have  been  impeached  by  the  House  of 
Commons  upon  misdemeanors,  and  make  re- 
port thereof  to  this  House  on  Monday  morning 
next. 

April  97. 

The  earl  of  Bridgwater  reported, ''  That  the 
Committee  of  Privileges  have  perused  several 
Precedents  concerning  the  manner  of  proceed- 
ings against  persons  impeached  of  misde- 
meanors by  the  House  of  Commons;  which 
they  offer  to  their  lordships,  consideration.'' 

The  Precedents  were : 

The  Case  of  sir  Francis  Michell  and  Fooles, 
S2  March,  18  Jac.  who,  beine  charged  by  the 
House  of  Commons  for  misdemeanors,  were 
committed  by  ihem  before,  and  committed 
again  by  this  House. 

Also  the  Case  of  theJLord  Chancellor  Bacon, 
complained  of  by  the  House  of  Commons,  90 
Mariii,  18  Jac.  but  was  never  committed  there- 
upon. 

The  Case  of  Norton  and  Unwood,  who  were 
committed  upon  complaint  of  the  Hnuse^of 
Commons,  26  Maii,  18  Jac.  and  afterwards 
bailed. 

Likewise  the  Case  of  sir  John  Bennett,  com- 
plained of  by  the  House  of  Commons,  96  April, 
18  Jac.  He  was  committed  before  bis  chaise, 
and  afterwards  bailed  by  the  Lords. 

The  Lord  Treasurer,  91  Jac.  was  summoned 
••  ftppear,  and  answer  his  ch»i^ ;  and  the  7tb 


but  was  not  committed. 

Dec.  23,  1640,  the  judges  who  were  com- 
plained of  by  the  House  of  Commons,  upon 
desire  of  the  Commonji,  did  enter  into  security 
to  appear  upon  summons. 

The  Srd  January,  1660,  the  lord  viscount 
Mordaunt  was  impeached  by  the  House  of 
Commons  of  misdemeanors,  but  was  not  com- 
mitted. 

Upon  this,  the  House  gave  order,  that  sir 
William  Penn  should   be  brouelit  to  the  btr. 


the  Lord  Keeper  bid  him  st;ind  up. 

And  then  his  Lordship  told  him,  **  He  was 
impeached,  by  the  Commons  of  England  as- 
sembled in  parliament,  in  the  name  of  them- 
selves and  of  all  the  Commons  of  England,  for 
several  high  crimes  and  misdemeanors  com- 
mitted by  him ;  which  charge  should  be  read 
uuto  him." 

Then  the  Articles  against  him  were  read; 
and  the  Lord  Keeper  asked  him,  '*  What  he 
said  to  them  ?" 

He  said,  *'  He  .looked  upon  himself  as  a 
very  unhappy  man,  to  be  brought  up  hither 
upon  this  account ;  but  it   was   bis  comfort, 


that  he  should  have  such  honourable  judge*. 
He  desired  a  short  day  might  be  given  him,  to 
put  in  his  Answer  in  writing;  and  that  counsel 
might  be  assigned  him." 
Upon  this,  sir  William  Penn  withdrew,  - 
And  the  House,  taking  into  oonsideratioa 
what  he  desired,  directed  he  should  have  a  copy 
of  his  Charge,  and  that  he  should  put  in  bis  An- 
swer in  writing  on  Wednesday  morning  next. 
He  being  called  in  again,  the  hotd  Keeper  told 
him.  The  Lords  have  appointed  him  to  have  a 
copy  of  bis  Charge,  and  Wednesday  momiog 
next  to  be  the  time  for  him  to  put  in  bis  An- 
swer in  writing ;  and  asked  him  what  counsel 
he  desired  to  have.'' 

Whereupon  he  named  sir  William  Scroggs 
Mr.  Winnington,  Mr.  Jones,  Mr.  Offley,  sir 
Anthony  Morgan,  and  sir  Walter  Walker,  to 
be  his  counsel  in  this  business.  Which  this 
House  ordered  accordingly. 

April  99. 
Sir  William  Penn,  according  to  the  order  of 
this  House  the  27th  iostaiit,  being  appointed  to 
put  in  his  answer  to  the  Impeachment  of  the 
House  of  Commons  against  him,  was  brought 
to  the  bar,  by  the  Gentleman  Usher;  and 
having  kneeled  until  the  Lord  Keeper  com- 
manded him  to  stand  up,  he  humbly  pre- 
sented his  said  Answer ;  which  was  read,  as 
followcih  : 

"  The  humble  Avswer  of  sir  William  Pih» 
knight.  Defendant,  to  the  Articles  of  Im- 
peachment exhibited  against  him  by  the 
Conunons  of  England  assembled  in  par- 
liament, in  the  name  of  themselves  and 
of  all  the  Commons  of  England,  for  se- 
veral High  Crimes  tnd  Misdemeanors 
committra  by  hini. 


i77J  STATE  TRIALS,  20  CttAigLis  II.  ]m.^for  High  Crima  and  Misdmcanore.  [&n 


*'  The  said  defeodant,  by  protestation,  sav- 
ing to  himself  all  advantages  of  exceptions  that 
maj  be  ti\ken  to  the  roanifoid  incertainties  and 
insafficiencies  of  tbe  said  Articles  of  Impeach- 
ment, ^r  answer  to  so  much  thereof  as  he  this 


to  make  answer  to : 

**  To  the  first  Article  of  tb^  said  Impeach- 
ment, (doth  say,)  That  he  this  defendant  is  not 
guilty  of  any  crime  objected  against  him  in  the 
said  ^t  article. 

*^  To  tbe  second  AKicle  of  the  said  Impeach- 
ment, he  this  defendant  saitli.  That,  on  or 
aboat  the  l4th  day  of  tbe  said  month  of  Sep- 
tember, this  defendant  did  go  on  board  the 
said  Slothany,  in  company  of  the  said  sir  Wil- 
liam Berkeley,  being  reauired  so  to  do  by  the 
•aid  earl  of  Sandwidi ;  out  dotb  denv  that  he 
did  then,  or  at  any  other  time,  goon  board  the 
■aid  Slothany  in  pursuance  of.the  said  conspi- 
racy in  I  he  said  first  Article  of  tbe  said  Im- 
peachment mentioned,  or  that  he  this  defen- 
dant did  command  the  said  captain  Worden 
to  give  way  to,  or  permit,  the  said  sir  William 
Berkley  to  take  away  any  of  the  said  goods,  or 
that  this  defendant  sent  any  men  on  board  the 
said  Slothany,  to  assist  the  said  sir  William 
Berkley  in  breaking  open  the  hatchways  of  the 
said  ship,  and  takmg  out  of  the.  said  ship  and 
carrying  away  any  biUes  of  6ilk,  mace,  or  other 
goods  whatsoever.  ,  . 

"  To  the  third  Article  of  the  said  Impeach- 
ment, this  defendant  doth  answer  and  say, 
That  trae  it  is,  that  19  bales  and  one  'half  of 
silk,  10  bales  of  cinnamon,  12  cernes  of  mace, 
two  bags  of  nutmegs,  eight  bags  of  pepper,  and 
one  puncheon  of  cloves,  did,  some  time  after 
the  same  were  taken  but  of  the  said  Phoenix, 
or  the  said  Slothany,  by  way  of  distribution 
among  tbe  flag  officers,  come  into  the  hands 
and  possession  of  him  this  defendant,  and  were 
by  bun,  as  his  share  and  proportion,  sold  and 
eonrerted  by  him  this  defendant  to  bis  own 
use,  by  virtue  of  the  said  orders  of  tbe  said 
earlof  Sandwich,  bearing  date  the  15th  and 
Slst  September  1665,  in  tlie  fourth  Article  of 
the  said  Impeachment  mentioned;  and  by 
virtue  of  bis  majesty's  said  Warrant,  dated  the 
irtii  October,  1665,  in  tbe  said  fourth  Article 
likewise  mentioned ;  aiul  by  virtue  of  his  ma- 
jesty's letters  of  privy  seal,  bearing  date  the 
S6th  day  of  January,  in  the  17th  year  of  his 
mijesty's  reign  :  but  this  defendant  doth  deny 
that  he  bad  or  sold  to  his  own  use,  any  other 
goods  than  those  abovementioned ;  or  that 
the  said  ^oods,  so  by  him  sold,  were  taken  out 
of  the  said  Phoenix,  or  the  said  Slothany,  by 
him  this  defendant,  or  any  other  person  or  per- 
sons by  bis  appointment  or  procurement. 

**  To  the  fourth  Article  of  tbe  said  Impeach* 
ment,  this  defendant  answers.  That  w  said 
orders  •f  tbe  earl  of  Sandwich,  ip  the  said 


fourth  Article  of  the  said  Impeachment  men- 
tioned, were  not  obtained  from  tbe  said  earl 
by  this  defendant,  or  by  the  procurement  ot 
this  defendant,  to  ooloor  any  fraud  or  embez- 
zlement done,  or  committed  by  him  this  defen- 


defendantisadvisedisany  way  material  for  him     dant,  or  for  any  purpose  whatsoever.     And 


this  defendant  doth  deny  that  his  majesty's 
warrant,  in  the  said  fourth  Article  of  the  said 
Impeachment  mentioned,  was  by  him  this  de- 
fendant, or  by  any  other  person  by  his  direc- 
tion, procured  from  his  majesty.  And  this 
defendant  doth  further  deny  that  be,  or  any 
other  by  his  appointment,  did  fake  the  said  four 
bales  or  eight  suckles  out  of  the  said  Phesoix, 
.or  the  said  Slothany,  or  that  he  did  sell  or  dis- 
pose of  the  same,  or  any  part  thereof,  to  his 
own  use,  benefit^  or  advantage.  And  this 
defendant  dotb  deny  that  be  did  take,  sell,  or 
dispose  of,  any  greater  quantit]^  of  goods  than 
was  contained  either  in  tbe  said  order  of  th« 
said  earl  of  Sandwfch,  or  his  majesty's  said 
warrant  in  the  said  fourth  Article  mentioned| 
other  than  is  in  this  defendant's  Answer  to  tbe 
fourth  Article  of  the  Impeachment  expressed. 
Without  that,  that  any  other  mattjer,  thing  or 
things.  Article,  or  allegation,  in  the  said  Att^ 
cles  of  Impeachment  contained,  material  or 
effectual  in  the  law  to  be  answered  unto  by  this 
defendapt,  and  not  liere  in  this  his  Answer 
sufficiently  answered  to,  confessed,  and  avoided, 
denied,  or  traversed,  is  true. 

'*  All  which  matters  lie  this  defendant  ia 
ready  to  prove,  as  this  high  and  honourable 
Court  shall  award.  Wm.  Penn." 

Then  the  Lord  Keeper  asked  sir  William 
Penn,  whether  he  owned  this  to  be  his  An- 
swer. And  he  confessed  and  owned  this  to 
be  his  Answer. 

It  is  ordered.  That  a  copy  of  this  Answer  of 
sir  Wm.  Penn  be  sent  to  the  House  of  Com- 
mons. 

A  Message  was  sent  to  the  House  of  Com- 
mons, by  sir  John  Coel  and  sir  Walter  Little- 
ton :  To  let  them  know,  that  sir  William  Penn 
bath  this  day  put  in  his  Answer  in  writing 
to  their  Impeachment  against  him ;  •  a  copy 
whereof  the  Lords  have  sent  to  the  House  of 
Commons. 

May  4. 

Ordered  by  the  Commons,  That  it  be  re- 
ferred to  the  committee  formerly  appointed  to 
bring  in  an  Impeachment  aeainst  sir  Wra. 
Penn,  to  consider  of  the  Articles  of  Impeach- 
ment, and  tbe  Answer  of  sir  Wm.  Penn,  and 
the  Evidence  from  the  Committee  of  Accounts ; 
and  to  draw  up  a  Replication  upon  the  whole 
matter,  to  be  sent  up  to  the  Lords. 

\ 

t 

It  does  not  appear  that  this  Committee  made 
any  Report,  or  that  this  matter  proceeded 
further. 
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£27.  The  Trials  of  Peter  Messenger,  Richard  Beaslet,  Wil- 
liam Greek,  Thomas  Appletree,  John  Earlils,  William 
WiLKs,  William  Ford,  Richard  Farrell,  Edw.  Cotton, 
£dw.  Bedle,  Richard  Latimer,  John  Sharplkss,  Richard 
Woodward,  Thomas  .Limerick,  and  John  Richardson,*  at 
the  Old  Bailey,  for  High  Treason,  in  tumultuousiy  assembling 
themselves  in  MoorfieJds,  and  other  Places,  under  Colour  of 
pulling  down  Bawdy  Houses  :  20  Charles  II.  a.  d.  1668. 

UpC^  Easter^MondftT  last,  being  the  4Sd 
d«7  of  March,  in  the  20th  year  of  the  rcien  of 
oor  soTerei|n  lord  the  king  that  mw  is,  it  being 
die  usual  time  of  the  Apprentices  liberty  for 
Iheir  civil  recreations,  a  nuie  multitude  ofpeo- 


ple  met  together  in  Moorfiekte;  where  being 
ID  assembled,  were  instigated  by  some  factious 
persons  amongst  them;  w>ho,  to  colour  their 
des^o,  insinuated  itito  the  rabble  the  pulling 
down  of  Bawd v-Hottses,  under  which  ooloor  ^ 
reforming  Bawdy-Houses,  they  at  length  raised  a 
great  hubbub;  and  so  increasing  in  their  dis- 
orders, in  a  turouhooue  manner  committed 
many  notorious  crimes.  But  by  the  vigilaney 
of  the  magistrates  of  the  city,  with  the  assist- 
ance" of  his  majestr's  guards,  wece  at  last  re- 
duced :  Some  of  the  ringleaders  whereof  were 
mprehended,  and  committed  to  the  gaol  for 
their  offences,  to  receive  their  Trials  according 
Co  the  known  laws  of  the  laikd. 

And  baring  been  sereral  times  examined, 
upon  oenfession  oi  some,  and  piegnant  proof 
against  others,  by  a  special  jury  of  seyeral 
knights,  esquires  and  gentlemen,  of  very  great 
worth  and  esteem,  of  the  county  of  Middlesex : 

Thcee persons  following,  to  wit;  Peter  Mes- 
senger, Richard  Beasley,  William  Green, 
Thomas  Appletree,  John  Earies,  William 
WUks,  William  Ford,  Richard  FarreU,  Edward 
Cotton,  Edward  Bedie,  Richard  Latimer,  John 
9harpl«H,  Richard  Woodward,  Thomas  Lime- 
riok,  John  Richardson,  were  indicted  of  High- 
Treason,  for  levying  of  a  public  war  against 
•or  -sovereign  lord  uie  king :  And  at  the  gaol- 
delivery  of  Newgate,  held  at  the  Session-House 
an  the  Old-Bailey,  LondoB.  April  1, 1068,  and 
continued  till  the  fourth  oa^;  on  which  said 
fourth  day,  in  the  presence  of  sir  John  Kelyn^, 
knt.  L.  C.  Justice  of  the  Kin^s-Bench,  sir 
Edward  Atkins,  sir  Chrislopba-  Tuiner,  sir 
Richard  Rainsford,  barons  of  his  maj«rt^*s 
Court  of  Exchequer :  Together  with  sir  Wil- 


^  See  in  the  Case  of  William  Maelauchlan, 
A.  B.  17S7  infroj  and  Madaurin*s  Arguments 
and  Decisions,  633,  an  argument  founded  on 
'the  decisions,  that  the  offences  in  this  case  and 
that  of  Dammareeand  others,  a.  d.  1710,  injra, 
amounted  to  treasoa. 

This  Case  is  thus  mentioned  by  Mr.  Hamp- 
den: "  A  few  Apprentices  for  pulling  down 
Bawdy  Houses  were  hanged  for  Treason/'  See 
Mr.  Hampden's  Speech  on  the  King's  Message 
of  Jan.  ?th  MSly  4  Cobb.  Pari:  Hist.  11183. 


liam  Wild,  Recorder  of  the  city  of  London ; 
these  prisoners  followins^  viz.  Peter  Messenger, 
Richard  Beasley,  William  Green,  Thomas 
Appletree,  were  first  called  to  the  bar  to  receive 
tMir  Trials;  where,  ai^er  proclamation  being 
made,  ther  severally  pleaded  to  their  Indict- 
ments^ and  put  themselves  for  their  Trial  upon 
their  country. 

The  names  of  the  Jury  sworn,  were,  Anthony 
HaU,  William  Knight,  Henry  Francis,  John 
Baker,  Robert  Shaw,  Thomas  Constable, 
Thomas  Jenoina^  John  Nichols,  Ralph  Brad- 
shaw,  John  Sanringy  John  Marsh,  Heary  Kent. 

The  Jury  bemg  sworn,  the  Court  ptooeeded 
to  Trial. 

Mt,  North,  You  gentlemen  of  the  jury, 
these  foor,  Peter  Messenger,  Richard  Beailsy, 
William  Green,  and  Thomas  Appletree,  stand 
indicted  for  High-Treason;  having  left  their 
obedience  to  our  sovereign  lord  the  kiag,  aad 
being  instigated  by  the  devil,  upon  the  Mtb 
da?  of  March  last  past,  did  contrive  a  desjitn 
to  levy  war  and  rebellion  against  the  king,  beiof 
at  the  head  of  four  or  Ave  hundred  armed  and 
arrayed,  if  this  matter  be  proved  against 
them,  you  must  find  them  Guilty. 

Mr.  Fmtbertom,  You  gentlemen  of  the  jury, 
these  prisoners  at  the  bar  did  contrive  and 
levy  war,  »H^  foU  upon  the  king's  officers,  and 
beat  them,  and  broke  the  -prison,  and  let  out 
the  prisoners,  some  for  felony:  Among  the 
muldtude  these  were  four  (^  them,  as  we  shall 
endeavour  to  prove. 

The  Names  of  the  Witnesses  called  afid 
sworn,  were  Richard  Dowsoa,  John  Cowkyi 
Heary  Bull,  James  Martin,  Abraham  Bfookea 

Cowuei.  Sir,  pray  tell  my  lord  what  yea 
saw  these  do  on  Eatler-Toesday. 

Witn.    My  loni,  1  saw  this  Richard  Beasley 

at  the  head  of  four  or  five  hundred)  he  had  a 
sword,  and  I  took  his  sword  iVom  him  i  he  had 
colours,  a  green  apron  upon  a  pole.  I  heaid 
some  of  theni  orr,  *  Down  with  the  Red-coats; 
and  I  did  see  WilKam  Green  there  too,  but  not 
Appletree. 

L  C.  Juitki.  Did  thejr  go  with  the  molt*- 
tttde  or  noy  or  were  they  with  them  ?   . 

Witn.  They  were  with  them ;  but  I  cannot 
say  they  went  along  withihem.  , . 

Coum.    Pray  teU  my  lord  what  the  mnlu- 
tude  said  at  that  time. 
Witn,  When  we  fell  on  them,  they  ran  aw»A 
L.  C.  Jutt.    Did  Beasley  lead  them  on  f 
Witn.    Tliey  said  he  was  their  captam. 
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JbHh  CcmUy^  lecond  witness. 


Cmsuv  Mr.  Cowl^y^  tett  nrif  lord  wbaC  yoti 
law. 

Cov/!^.  My  lord,  fa^  catm^  fti>d  wodnded  me 
•ft  ibe  hand.  The  constuble  ch«rged  ihem  to 
be  gooe^  and  <fisperw  tbeniBeh^c's ;  with  that 
tliey  ttrock  «  th«  eoMC«Me|  alid  knocked  him 
down. 

X.  C  JniU  Under  what  pretence  did  they 
pall  down  any  house  ? 

W'Un*  The  constable  and  some  more  of  us 
Whc  ifaem  up  Nigfatingdte-J«ne ;  1  know 
ttot  wbac  th«ir  pretence  was  .*  i  saW  Anpletree 
there,  for  he  was  the  first  that  struck  at  the 
eonsuble.    TbiftWnsmi  Batfier-Ttiesday., 

X.  C.  JuiL    Did  yon  Me  Oreen  there  f 

WUn.    I  cannot  teJI. 

X.  C.  ^#.  Did  yotl  sM  them  ^nll  dof^n 
■oy  house  f    What  did  yon  hear  them  say  ?* 

Witt9.  They  said^  Dov^a  with  the  bawdy- 
boDsea. 

L.  C.  Just.  Did  you  hear  ilieiii  talk  of  the 
IBed^eoats  there  ?  Was  Gteen  araongst  tBetn, 
aadDe  chM  helped  and  acted  with  them  ? 

Wiin.  I  saw  him  in  Mooriields  on  Monday, 
TKMiay,  and  Wednesday,  shoot  and  ibr^w  up 
hiibac. 

Third  Witness. 

I^  C.  Just.  What  did  yon  i«e  them  do  ? ' 
WUm,  AU  that  I  flaw,  was,  that  Peter 
Mes^Aiger  cadie  alctig  with  the  colours  in  bis 
^and,  and  I  took  him  and  carried  him  to  prison 
aysetf  r  i  did  not  helir  them  cry,  Down  with 
boneit  boases,  hot  bawdy  bouses :  I  did  not  see 
all  tboee,  but  obly  theM  two  (pointing  to  two  at 
the  bUr.) 

L.  CJiui^  Ay,  That  was  the  captain  and 
tbeeiuig*. 

:C*onrth' Witness. 

Hemy  Bail  My  lord,  t  saw  this  Beailey 
and  Messenaer  in  Moorfields,  pulling  down 
hoaees  on  Monday,  and  on  Tnesday  at  the 
brtMt  of  CbrM  handred ;  and  at  that  tim^  we 
rMrtlRl  tbeffi.  Ob  Wednesday  ihey-  eattre  with 
ibaf  or  fiv^  bdndfcd,  and  cried,  Down  with 
the  Bed-cdaits. 

Jmna  Martin,  fifth  Witoest. 

Xfc  C.  Jtitl.    What  can  yotf  say  ? 

WkM*  All  tb*t  I  know  is,  Beasley  made  a 
bbar  at  our  ensigif^  and  strook  at  him  with  bid 
tn^rd. 

L.  C.  Jim.    What  was  their  presence  f 

WUn.    I  csmnoc  tell  thslf . 

Anatker  Witn.  I  say  Thomas  Appletrce 
help  to  pidl  ddw^  Fe^er  Borlinghafn*s  honsc, 
aMbmkeanotbef. 

Snj.  Wiid.    What  company  had  they  f 

Witn.    Aboot  thtee  handred. 

L.  C.Just.  Had  ihey  any  colours f  what 
didyott  hear  tbe»  declare  ? 

WUn.  Ihe^d  theiM  cteciare  notlin^  fbr 
X  bad  hke  ta  bate  been  knocked  on  the  head. 

L.  C.  Just.  To  the  prisoner  Beailey.  Well; 
19U  yi» 


what  do  yon  say  for  yourself?  You  hear  it'  is 
sworn  against  you,  tFiat  you  were  at  the  head 
of  tfiis  rabble,  and  they  called  you  captain^ 
and  you  led  them  up ;  aud  when  the  constable 
camo  to  command  peace  in  the  king's  name^ 
you  fell  on  him,  and  wounded  him,  so  that  he 
IS  hardly  able  to  behere'thi»  day :  Why  did  you 
gather  this  multitude  together?  It  will  be^ 
hove  you  to  make  your  answer ;  s\  hat  reason 
had  yon  for  it  ? . 

Beasley  Pris,    I  do  not  know  the  reason. 

*X.  C.  Just.  I  speak  to  you  that  you  should 
give  a  reason :  After  all  this  trouble  that  we 
have  had  in  thi»  nation,  it  is  a  sad  thing  that 
a  great  number  of  giddy  beaded  people  most 
gather  together  under  pretence  of  reformation, 
to  disturb  the  peiice  of  the  nation  aie;ain :  if  ^ou 
can  say  no  more  for  yourself,  there  will  bd 
little  trouble  with  you.  , 

Serj.  Wild,  What  was  the  meaning  of  your 
gadiering  togetlier  ? 

Beai%  Pris.  We  went  to  pull  down  bawdy* 
houses. 

X.  C  Just.  How  did  yoa  know  which  werd 
bawdy-houses?  If  you  had  known  them,  yoil 
might  have  indicted  them,  there  is  a  law  against 
tbmn ;  but  this  is  a  strange  kind  of  reformation, 
if  a  fabblecome,  and  say.  This  man  is  a  p^ist, 
and  tliis  keeps  a  bawdy-house,  and  would  pull 
it  down ;  this  is  a  mad  reformation. 

Messengsr  Pris.  My  lord,  that  man  has 
sworn  I  was  out  on  Tuesday,  it  was  Wednesday 
before  I  came  forth ;  but  staid  at  home  with 
my  wife,  because  I  would  not  be  among  them. 

L.  C.  Just.  Did  not  you  carry  a  green 
apron  on  a  pole  for  your  colours  ? 

Pris.  My  lord,  m  I  passed  along  b^  lb« 
roat  they  dung  a  bottle  at  me,  and  had  like  to 
have  knocked  me  down,  and  tore  my  apron  off, 
and  chared  me  to  carry  it  on  a  pole ;  and  I 
would  faia  have  come  away  from  tbemi  and 
could  not. 

X.  C.  Just.  Make  this  appear,  that  vou 
would  fain  have  got  away,  and  that  they 
did  force'  you  to  do  what  you  did,  and  I  shall 
be  glad  of  it. 

Pris.  There  is  rione  of  them  here  now 
that  were  tliere.then. 

X.  C.  Just.    Then  all  that  yon  say  is  of  little 
use ;  for  it  is  no  great  thing  to  make  a  lye  to  - 
save  one^s  life. 

Pris.    God  is  my  witness- 

X.  C.  Just.    Have  a  care  what  yoii  sey, 

'  A  Constable  (witness)  sworn, 

X.  C.  Just,  What  say  you  of  these  four  at 
the  bar  ? 

Comt.  My  lord,  I  heard  they  we^e  pallmg 
down  booses,  and  I  did  what  I  could  t6  pn^ 
serve  theking^s  peace ;  and  that  day  I  did  save 
a  great  n^any'  houses  anti  goods.  The  neit  day 
ihey  were  near  any  own  house,  and  I  did  en« 
deavonr  to  do  the  same,  and  this  feHow  with 
bis  company  did  surprise  my  men,  and  knocks 
me  down ;  yet  I  commanded  the  peace,  and 
they  beset  mtf  round  about,  and  cut  mi'  ^er 
the  hand :  1  d^  reaetailMir  tbM  Beasley*    W# 
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were  in  u  place  wl'.erc  there  were  three  turn-  the  colours;  it  is  sworn  by  Mr.  l^allyou  wen 
ings,  but  they  knocked  nie  down,  and  beat  me  |  among  the  rabble,  and  were  knocked  doiva  : 
so,  that  I  could  not  tell  mho  it  was  that  did    now  if  the  jury  do  not  believe  i  hut  you  did  act 


hurt  me. 

L.  C'  Just,  Do  you  know  any  more  of  this 
company  ? 

Comt,  No,  my  lord  :  For  if  the  soldiers  had 
not  come,  they  ivould  not  have  left  till  they 
had  killed  nie. 

Count.    Had  you  your  staff? 

Const.  Yes  ;  but  they  took  it  awa^r  from  me. 

Another  Witn.  I  saw  Messenger  on  Tues- 
day, though  he  says  to  the  contrary. 

L.  C.  Just.  Messenger,  you  hear  what  is 
said  against  yon  ;  you  say  you  were  not  out  on 
Tuesday  :  He  bath  sworn  you  were  at  the  head 
of  a  coinpnny,  with  a  green  apron  oa  a  stick, 
and  led  rhem  up. 

Pris.  I  was  not  there. 

Henry  BuUf  Wit  I  saw  him,  my  lord,  on 
Tuesday,  he  and  Bea3ley«  about  eleven  of  the 
clock  in  MoorfieMs,  and  they  had  gathered  a 
great  multitude  of  four  or  five  hundred,  and 
then  they  made  aii  attempt  to  com^  into  our 
parish,  and"  they  cried,  Down  with  the  Red- 
coats. 

Messenger^  Pris.  Pray,  my  lord,  let  my  witr 
ne?sseH  he  called  in,  for  thf  y  gwear  false. 

L.  C.  J.  Your  witnesses  shall  be  called.  A 
little  of  due  consideration  bet'ore-hand  would 
have  done  you  more  good  than  now. 

Mr.  Clover  and  Mr.   Bennet,  the  Prisoner's 

Witnesses. 

L.  C.  J.  What  say  you  coDcerning  tlie  pri- 
•oner ? 

Cif^ver.  I  can  say,  my  Lord,  he  was  until 
five  of  the  cluck  on  Wednesday  at  Mr.  Ben  net's 
house  in  Golden-I^ane. 

L.  C.  J.  Where  was  he  on  Monday  and 
Tuesday  ? 

Glover.  I  know  not. 

Bennet.  On  Wednesday  he  was  at  a  kins- 
man's honse.  • 

L.  C.  J.  These  two  witnesses  give  no  ac- 
count at  all  of  you,  where  you  were  on  Monday 
«nd  Tuesday. 

L.  C.  J.  Greene,  what  say  vou  ? 

Greene.  I  was  not  among  them. 

L.  C.  J.  It  is  sworn  you  were  amongst  them, 
•nd  threw  up  your  cap.  Were  you  not  knocked 
down  f 

Frleoner.  Yes,  my  Lord. 

L.  C.  J.  How  could  you  be  knocked  down 
if  you  were  not  amongst  tliem  ? 

John  Cowley  witness. 

L  C.  J.  Did  you  not^  see  Greene  in  (be  mal- 
titnde  f 

Cowley^  I  saw  him  do  nothing  ;  but  I  saw 
him  with  a  staff  in  his  hand.  I  did  not  see  him 
•ct  any  thing  but  follow  the  colours. 

Greene^  Pris.  I  was  not  among  them  but  aa 
I  came  home. 

L.  C.J,  You  mean  you  did  not  take  part 
with  the  n,  hut  you  were  there ;  it  is  sworn  you 
mttt  upon  Tsesday  foUowing  your  captain  and 


among  them,  we  will  leave  it  to  them. 

L.  C.  J.  Appletree,  what  any  you  ? 

Jppiettee.  As  1  was  passing  along  (my  lord) 
I  saw  a  cruud,  and  I  went  to  know  what  was 
the  matter,  and  there  came  a  company  ddwn, 
and  some  running  after  me  did  me  a  mischief; 
I  did  not  see  the  constable,  nor  say,  knock  him 
down. 

L.  C,  J.  It  is  sworn  that  you  were  the  tot 
man  that  struck  the  constable,  and  that  yoe 
were  at  the  pulling  down  of  Burlingbam's 
house. 

Pris.  I  did  not  offer  to  pull  down  his  hons^ 
non  strike  the  comtable. 

Brooks f  witn.  My  lord,  he  was  in  Peter  Bu^ 
lingham's  house,  ami  broke  ii  down  so  that  jfoa 
might  have  ridden  a  horse  through  it ;  I  spake 
to  him  two  or  three  times  to  leave  off,  and  if  I 
had  not  stooped  suddenly  he  bad  strack  mt 
down  with  a  bedstaff. 

Cowley^  Wit.  I  did  see  him  on  Tuesday  with 
their  company,  and  I  did  see  him  strike  at  the 
constable. 

L.  C.  J.  to  the  Jury.  Gentlemen  of  the  jorj, 
you  have  heard  what  these  siiy ;  the  prisoners 
are  indicted  for  High-TreasoH,  for  levjring  of 
war  against  the  king.  By  levying  of  war  is  doc 
only  meant,  when  a  body  i»  gathered  together, 
as  an  army  is,  but  if  a  company  of  people  will 
go  about  any  public  reformation,*  this  is  High- 
Treason,  if  it  be  to  pull  down  inclosures,  for 
they  take  upon  them  the  regal  authority; 
(3  Co.  Inst.  9.)  the  way  is  worse  than  tlie  thing. 
These  people  .  do  pretend  their  design  ws» 
against  bawdy-houses ;  now  for  men  to  go 
ahout  to  pull  down  houses,  under  the  preleocs 
of  Bawdy-houses,  with  a  captain,  and  an  en- 
sign, and  weapons,  if  this  thing  be  endured,  who 
is  safe  ?  It  is.  High-Treason,  besause  it  doth 
betray  the  peace  of  the  nation,  for  every  sub- 
ject is  as  much  wronged  as  the  king;  for  " 
every  man  may  reform  what  he  will,  no  msn 
is  safe :  therefore  this  thing  is  of  despersts 
consequence,  wa  must  make  tbis  for  a  puolis 
example :  there  is  reason  we  should  be  *«7 
cautious,  we  are  but  newly  delivered  fw*/*^ 
bellion,  and  we  know  that  that  rebeUioa  iin| 
began  under  the  pretence  of  religion  *o<>  jJJJ 
law,  for  the  devil  hath  always  this  visard  ujpW 
it ;  we  know  that,  that  rebellion  began  iiW| 
therefore  we  have  great  reason  to  be  very  ws^ 
that  we  fall  not  again  into  the  same'  error,  wn 
it  should  be  carried  on  with  a  watchfol  «y^ 
And  because  apprentices  hereafter sbafl  i»otg» 
on  in  this  road,  we  will  have  the  solemn  te^ 
lotion  of  all  the  judges,  and  therefore  yon  v^ 
to  find  it  specially.  You  mnst  find  the  matw^ 
of  fact,  and  we  Will  assemble  all  »!»«  J"^ 
together  in  a  sober  way,  to  give  their  judgn  ^^ 
whether  it  be  high-treason  or  no :  notiww^^ 

•  See  Ladars's  «  Conaidarationson  thel*'! 


of  High 
89. 


i^uoarss  '•  lyonaiQonifc'v'"''  .  ^  t^ar 
Treason  in  the  Case  of  Lcfyi«g  ^•^ 
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dod6ubtofh  now,  for  tre  know  it  is  high- 
traason,  buc  for  general  satisfaction.  It  is 
proved  that  Beaslejr  want  as  their  captain,  with 
his  sword,  and  flourished  it  over  his  head ; 
Itf  esseiiger  was  there  with  his  green  apron  on  a 
pole  in  MoorfieMs  on  Tuetdajr,  and  on  Wednes- 
day be  was  in  the  same  posture  again. 

jPrisoners.  My  Lord,  we  would  have  our  wit- 
nesses heard. 

JL  C.  J.  Yott  shall  have  no  wrong  done  to 
yoo.  As  for  Green,  it  is  proved  he  was  with 
ihem  shouting,  and  castini;  up  hi<»  cap :  now 
•the  act  that  any  one  does  in  sudi  a  tumult  is 
the  act  of  all,  if  they  ail  join  together.  He 
was  on  Tuesday  folloiving  tliere,  und  on 
Wednesday  he  was  taken.  And  then  for  Ap> 
pletree,  he  was  the  first  man  that  btruck  the 
constable,  and  pulled  down  Buihugham's 
hotise. 

Edmund  Bedle,  Richard  Latimer  to  the  bar. 

BUI  of  liulicttnent,  *  You  that  are  now  called, 

*  being  moved   through  the  inbtigaiion   of  the 

*  devil,  and  having  not  tiie  fear  of  God  before 
'  your  eyes,  have  withdrawn  your  obedience  to 
'  our  sovereign  lord  the  king,  and  against  him 

*  did  imngine  and  contrive  war  and  rebellion  the 

*  21th  day  of  March,  with  four  or  five  hundre<i 

*  persons  in  a  warlike  manner,  arrayed  with  long 
'  pikes  and  other  arms  theie  met  and  assembled 
'  against  the  ppace  of  our  soverei|^n  lord  the 
'  king,  his  crown  and  dignity,  &c/ 

Witnesses  sworn.  Wilham  Badley,  William 
Ricf^  John  Maldey,  John  Williams. 

King's  CauiscL  Gentlemen  of  the  Jury, 
Bedle  and  Latimer  stand  indicted  for  high* 
treason ;  wanting  that  love  and  obedience  that 
every  man  ought  to  have  of  his  king,  did,  the 
fi4tl»  of  March,  assemble  themselves  toi^ether, 
to  the  number  of  four  or  five  hundred  persons 
to  levy  war  and  rebellion :  if  we  prove  this, 
you  must  find  them  guilty  of  high  Treason. 

Gaoler  of  Fin&bury  Prison,  Witness,  iwora. 

Counsel,    Telllny  lord  what  you  saw. 

Witnessu.  I  can  charge  no  particular 
person,  I  was  from  home ;  and  when  I  came 
home  1  found  the  prison-doors  open,  and  they 
had  let  out  their  own  company  and  two  others : 
sod  I  locked  up  the  prinon  doors,  and  tliey  ga- 
thered together  about  the  prison,  and  there 
came  their  captain  with  his  half-pike,  and  com- 
manded me  to  open  the  door.  I  told  them  I 
would  not  open  the  door.  They  told  me,  We 
have  been  servantsi  but  we  will  be  masters 
BOW ;  and  if  you  will  not  open  the  door,  we 
will  do  your  business  for  you  by  and  by.  They 
had  swords,  and  belte,  and  half-pikes,  and  they 
did  push  at  me;  and  I  came  to  a  parly  wicli 
them  when  I  saw  there  was  no  remedy.  I  let 
their  captain  in,  and  when  he  could  fiitd  none 
of  bis  company  there  he  went  away  ;  but  had 
it  nut  been  for  the  company  that  stood  without 
I  woulfl  have  kept  him  fast  enough. 

Another  Witness  sworn. 

X.  C.  X    Were  any  of  tliese  that  stand  at 


the  bar,  at  ClerkeuMell,  with  a  stick  in  his 
hand  ? 

Witness,  Yes,  my  lord,  I  saw  Latimer 
there  knocking  at  tiie  gate,  and  liie  prisuii  was 
broke  open,  uiid  there  came  duwn  Justice 
Welsh  to  them  to  disperse  them  ;  hut  thev  let 
out  two  of  their  own  ri^ibtv,  and  tvNO  of  the 
felons. 

Anoth;T  Witness  sworn. 

Nine  of  the  clock  on  Friday,,  I  went  to  the 
gate  of  the  New-prison,  and  they  came  and  chtfit 
a  bar  in  between  the  gutci  to  open  them,  and  I 
saw  Lutimer  throwing  fetoues  at  the  windowb. 
Justice  Welsli  being  thtrc  would  have  tuken 
some  of  them;  und  they  cried,  One  dieuu.i 
all  die. 

Wtlliatn  Ri^gtf  Witness,  sworn.  I  »aw 
Bedle,  and  took  tiim  ;  their  number  was  alM^ut 
four  or  five  humircd  ;  tttid  1  got  out  two  files 
of  men,  autl  took  four  men  more,  whereof  tins 
Bedle  wus  one  of  them. 

Judge,     What   do  you  say  to  this  ? 
Laiimer,    This  man  hath  a  spite  a^^ainst  me, 
my  lord  ;    for  getting  up  behind  the  coach,  i 
let  my  whip  f»li  und  gave  him  a  lash. 

L.  C.  J.  liut  what  says  the  other  against 
you  f  What  made  you  tliere?  And  Bedle,  what 
do  you  «ay  lor  yi  ur>e|f  ? 

Mcdle,  Pris.  My  Lord,  I  was  in  Southwark, 
and  came  from  tiuiucc  to  Bi»hop>guie- street, 
and^met  with  a  friend,  and  we  drank  four  fl^i;- 
gonsofbeer,  so  that  1  got  a  little  too  much 
drink  in  my  head,  and  I  stood  and  looked  a- 
while  at  the  prisoners  at  Bii>hop9gaie  ;  nnd  ray 
uncle  coming  along,  I  went  with  him  a  little 
way,  and  then  turned  about  and  left  him,  and 
there  was  a  man  came  und  said,  Brother,  will 
you  not  go  and  see  w  hat  they  do  in  tiie  fields, 
and  it  was  my  hard  fortune  to  be  among  them, 
but  did  not  any  hurt,  blesstd  be  God  :  but  I 
followed  them  without  doing  any  hanu,  and 
they  went  di)wn  Old -street  to  Clerkenwell  ; 
hut  I  did  not  break  the  prison^  nor  do  not  know 
where  the  prison  is;  for  there  was  a  company 
made  up  to  them,  and  tisey  began  turun. 

L.  C.  J,  What  did  you  say  when  they  run 
a*vay  ?  Did  you  not  say.  Face  about  ? 

Pris,  Your  lordship  heard  so,  but  I  did  not 
say.  Face  about. 

L.  C.  J.  You  genltemen  of  the  jury,  you 
see  what  theii^  indictment  is  :  they  gaiht-red  a 
multitude  together  at  Clerkenwtll,  and  they 
had  a  captain  with  a  hall-pike,  that  came  to. 
the  prison  and  forced  open  the  door,  and  brought 
out  two  of  their  own  crew,  and  two  of  the 
felons  ;  and  they  said.  They  had  l)een  &ervunis 
before,  but  now  would  be  masters  ;  and  they 
cryed  out.  One  die,  und  all  die.  And  you  have 
three  witneshes  titat  ^wear,  that  tiietetn'O  %%iTe 
there,  L«vtimer  especially.  The  kec|)er  says 
he  was  forced  to  come  to  a  parly  with  them, 
and  tooH  in  their  captain,  to  give  him  satisfac- 
tion that  there  was  none  other  there  of  their 
gang.  Bedle  says,  he  was  there,  but  he  was 
drunk,  which  is  no  sufficient  excuse. 

Richard  CoUon,  John  Earles,  William  W^ilde, 
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to  disperse  thecnselves,  »q4  go  home ;  tbey  feoid 
fDe»  Nq,  Tlie^  would  be  wiib  us  ere>to«g  tt 
Wliiiehidl. 

4nQtker  Captain  «ver«.  My  lord,  I  was 
forced  to  make  some  resiiUoce,  but  they  iong 
stones  very  tbicl^  nt  us,  suyiuf.  These  Ufe- 
Ouard  rogues  ure  but  fev :  aqd  booAUse  I  oom- 
muuded  oue  vki  my  officers  to  seiie  ou  ene  of 
them,  they  cried,  Knock  down  the  roeue. 

Another-  9worn.  My  lord,  I  desired  then  to 
go  borne;  their  ansifver  was,  That  we  vese 
rogues  and  dogs,  and  ere-longtbey  would  come 
and  pull  White-hall  down :  and  their  word  wns, 
liey,  uQw  or  peter. 

Camtabk  tmorn.  My  lord,  I  bad  tbcM  three 
at  the  bar,  but  Wilde  was  none  of  themi  puint- 
iqg  to  the  third.' 

l,  C.  J.    You  say  the  other  were. 

Constable,    Yes. 


Richfrd  Farr^l,  William  Ford,  called  to  tbf  bar. 
Their  Indictment  read. 

Sir  Philip  Howard,  Witness,  sworn. 

JL.  C.  J.  Sir  Philip,  speak  what  you  )koow 
of  these  men. 

Sir  PA.  I  delivered  these  men  into  the 
constable's  hands. 

Counsel,  Did  not  see  a  Multitude  of  these 
people  gathered  together  in  a  warlike  way  ? 
if  so,  tell  mv  lord. 

Sir  Fh.  There  came  some  sober  people  and 
told  me  that  the  Tumult  was  greater  thau  it  was 
when  my  lord  Craven  was  there,  and  they  did 
desire  my  assistance ;  and  so  I  went  into  the 
fields,  end  divided  my  men,  half  pn  the  one  side 
aud  half  on  the  other  :  and  the  people  looked 
upon  tis  so  contemptibly  that  they  tobl  us  we 
should  quickly  be  unhorsed ;  therefore  I 
chaiged  my  men  not  to  let  any  man  come  withiu 
my  arms. 

L.  C.  J.    Had  they  any  colours  f 

Sir  Ph,  They  bad  a  sheet  for  their  colours, 
^Ud  when  they  saw  my  horse  they  got  into  the 
field,  and  stood  as  if  they  did  not  fear  us  ;  and 
I  ordered  some  of  my  men  to  go  and  take  him 
that  had  the  colours,  and  so  our  men  did, 
aud  I  called  for  a  constable,  but  there  was  no 
constable  to  be  found ;  and  I  thought  myself 
to  govern  them,  and  to  bring  them  into  better 
order.  At  length  this  man  came  with  his  watch 
and  I  delivered  them  into  his  bauds,  and  I 
believe  these  are  the  men  that  I  delivered  to 
the  constable. 

Sir  Edward  Fish,  Witness,  sworn. 

Counsel,  Pray,  sir,  look  .upon  the  prisoners, 
and  see  if  you  know  any  of  thejn. 

WHneu.  I  cannot  sav  that  these  were  any 
of  the  persons  that  we  did  take,  but  there  was 
a  Multitude  of  tliem  gathered  together,  and  we 
did  desire  them  to  go  home ;  and  tb^y  took 
up  briclybats  in  their  hands,  and  said,  they  had 
as  much  to  do  there  as  we  had.  I  took  a  luinger 
from  oue  of  them  myself,  which-  is  here  in  the 
court. 

Robert  Hoydon,  Witness,  sworn. 

Couns.  Tell  my  lord  what  you  heard  this 
rabble  of  people  say. 

Witn.  There  came  a  troop,  and  they  thought 
it  had  been  the  duke  of  York's  tropp,  and  they 
ran  with  brickbats  in  their  hands  to  them,  anc 
said,  Timt  if  the  king  did  not  give  them  liberty 
of  conscience,  that  May-day  must  b^  a  bloody 
daj. 

Another  Witness  sworn. 

X.  C.  J.  Speak  what  you  know  of  these 
people. 

WUn.  My  .lord,  they  asked  if  the  duke 
of  York  was  th^re,  and  answer  was  made, 
Yes,  thinl^ing  they  would  have  been  satisfied 
and  dispersed :  but  notwitltstandiug  they  came 
up  to  the  Wind* mills,  and  flung  stones  amongst 


•^ 


Capt.  Tfiidingf  WitneiSy  sworo. 
|iy  Iqrd,  vtfi.  d/d  d|»ire  the^i,  by  fai;  xneiuiS; 


Pike  ^nd  QiUinglan,  Wittiesses,  sworn. 

Pike.    I  did  see  tb»  Cottoa  breaking  dawa 

Burlingham*s  bouse. 

Giliington.  I  can  speak  of  the  la)l  nair, 
Cotton,  I  will  swear  he  was  one  of  tbem. 

Ld,  Ck.  J.  Sir  Phihp  Howard  says  he  de- 
livered 5  to  the  Constablo,  god  ibe  Constable 
says  be  dofs  not  know  whwiter  these  ha  the 
person^  or  no,  but  it  is  the  same  thing  if  tbey 
were  among  those  that  did  it. 

Serj.  WHde.    Ye«,  the  thing  is  tbe  same. 

Ld.  Ch,  J.  You  hear  tbe  |n<IUrtmeot  ii  for 
High-Treason,  yon  are  persons  of  Ihe  saine 
company,  what  do  you  say  (bv  youratlves } 

Prisoners.    We  were  not  tbene. 

Serj.  WiUk.    Thr  Consuble  swears  it. 

Constable.  I  cannot  say,  these  were  tbsy, 
but  two  of  them,  Farrel  is  one. 

Pris.  I  was  walking  to  laliflgtoo*  and  I  did 
march  a  little  way  with  them*  but  did  nothing. 

X4.  CA.  J.    Where  were  you  takeo  I 

Prit,  By  HoUow^-Uoe,  and  I  was  ^ 
alone,  and  a  horseman  rode^fter  me,  and  a^^ 
me,  if  I  were  not  one  of  them. 
.  Ld.  Ch.  L  AU  tbe  Conatable  can  say,  if 
thifk  There  were  men  delivered  to  him  fc^oHi  the 
guard,  and  this  man  does  not  deny  but  that  Ih^ 
guard  took  biat»  but  lie  did  noUiiog ;  but  inaa^ 
people  are  walking  abrond  in  the  holiday ;  >t  i> 
pity  to  take  away  a.man*s  life  without  suffioeol 
evidence. 

Ld.  Ch,  J.    Farrel,  what  do  ypn  say  f 

Farrel.  I  was  with  my  father  and  motDf 
all  th^  holidays. 

Ld.  Ch.  J,    Cotton,  what  say  you  ?       _  _. 

Cotlam^  I  came  thmngh  Moorfiekia  ^m 
noon,  and  I  waii  taken  by.  on*  of  Ibf  i^^ 
Guard. 

Serj.  Wilde.  Bat  yon  ware  H'iog  ^^^  * 
house.  __ 

Witn.  He  was  puUing  down  a  house  •» 
Monday,  I  was  iniarmed,  aadhe  was  ^^^^^Z 
among  the.  pliers  U  Pigeon-kiles;  *''"^^ 
he  had  been  puUiv^down  a  bouse,  be  was  loon* 
ing  about  to  see  what  he  could  light  of.  ^^^ 

Pris.  As  I  have  a  soul  to  save,  h«  ■"»" 
falslc^^ 
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14,  Ch.  J.    Have  a  carf  what  700  say. 

Yoa  gentlemen  of  th«  Jury,  hfr«  are  five 
nen  motn  that  are  indicted  tor  the  same  dis- 
9rder|  (hat  ihit  ra$t  ware,  and  wf  have  aow  a 
lilde  more  discover/  of  tbeir  risiag,  and  we 
kuva  discovered  other  coloursy  for  tbey  thought 
|ba  duke  of  York  had  heap  in  the  fields,  and 
that  enraged  then  the  nore,  iheY  taking  lir 
Philip  Howard  for  the  duke  o(^Vork;  and 
when  the  J  did  desire  them  to  disperse  them- 
lelves  find  go  home»  tliey  said.  They  woutd  not 
fur  su^h  rogues  as  the  king's  Life-Ouard  were, 
hqt  thej  woald  toon  be  at  White-hall :  but 
vp«  shall  see  what  a  disguise  is  put  upon  it : 
If  the^  king  will  not  give  us  liberty  of  con^ 
aoienca,  May-day  shall  be  a  bloody  dny.  This 
if,  gentlemen,  to  give  us  an  alarm,  that  we  may 
pot  be  too  secure :  And  this  must  ba  punished 
as  QighrTreaaon,  eUe  we  do  destroy  all.  I 
thipk  nobody  would  have  the  ionocent  to 
IvQer:  I  had  rather  a  gnihy  person  should 
ilieape,  than  a  guiltleH  person  suffer.  You 
JieaT  the  Constable  cannot  swear  that  all  those 
were  the  mfo,  and  some  uthr  rs,  because  in 
ao^  a  hMffj  %  particular  person  cannot  be 
kaoiwii  \  .£xcept  you  know  any  of  them  by 
Vghty  I  cannot  see  how  you  can  find  them 
Guilty;  God  forbid, 

John  Richardson,  Thomas  Limerick^  Richard 
l^oodwardy  to  the  bar. 

Caum,  You  gentlemen  of  the  JurT|  these 
tbie^  that  w^re  culed  last  to  the  bar  stand  ludict* 
ed  «l  the  others,  for  levying  war  aud  rebellion 
iu  Uolbourn;  vou  shall  hear  the  evidence,  and  if 
we  make  good  the  evidence  you  must  find  them 


guflu. 


'.  Roger^f  sworn  Witness.  My  Lord,  I 
found  this  maa  at  the  bead  of  a  party,  and  I 
took  him,  and  committed  him  to  the  coarge  of 
n  company. 

Xd  Ch.  J.  Waa  he  leadiug  them  on?  are 
you  sore  he  was  there? 

Wiin,  He  will  not  deny  that  he  wal  there, 
hot  he  made  no  resistance  at  all ;  for  we  had 
three  or  four  companies  ready  to  surprise  them. 

Mrs.  BurHnghamf  Witness  sworn.  My  Lord, 
this  was  the  first  man  that  laid  hands  to  pull 
down  my  house. 

Serj.  Wilde.  Mistress,  was  yours  a  bawdy- 
house? 

Mrs.  S^lingham,  No,  botdiey  dragged  me 
out  of  it. 

Ld.  Ch,  J.'  Was  yonr  bonse  pulled  down? 

SMam4^4um*  Yea:  And  all  my  goods  den- 
Iroaed,  .and  tea  ponnds  io  gold  taken  «oa  of  my 
wife's  pocket. 

Another  Witness  sworn. 

Jhf^.  What  can  you  say,  of  Woodward? 

WUn,  1  cannot  say  hedi4  take  any-  thing 
onfc  of  the  house  that  I  know  ef. 

LiLQh,Ji  I  do  not  you  ask  that;  butdidhe 
CO  along  with  them,  or  had  he  a  staff  in  hie 

Witn.  That  John  Rachardaen,  ny.  Lord,  ia 
n  tapnter ;  I  heard  him  say  6e  had  made  work 
ihff  QS)  for  he  hnd»  helped  to  pntt  down  a  haute. 


1  John  Hamd,  Witness  sworn.  My  Lord,  on 
Saturday  Ust  at  six  of  the  clock,  1  heard  htm 
in  the  red  hsiir  say, '  I  imve  made  work  for  you 
all  ;*  I  do  not  know  what  he  is, 

Ld.  Ch.  J.  What  do  you  say  for  yourself? 

lAwerkk,  Prisoner.  My  Lord,  I  went  up  te 
see  what  the  tumult  was  doing,  for  I  lodged 
bard  by ;  and  when  they  had  f»utled  down  the 
house,  s«jme  run  oue  way,  aitd  some  another : 
and  I  was  f^oiiig  to  West  minster,  and  as  I  was 
walking  up  liolbourn,  the  rest  of  them  were  at 
my  heels. 

Ld.  Ch.  J.  That  was  because  you  was  their 
Captain,  and  dragged  the  woman  out  of  the 
house  (hat  says  bhe  hath  lost  all  she  had. 
Woodward,  what  say  you  ? 

Woodward,  My  Lord,  Mr.  Brooks  gave^  me 
a  black  pot  to  dnnk,  and  I  staid  no  longer  than 
the  drinkiuff  of  tliat. 

Ld.  Ch.  J.  What  do  you  say  that  Richardson 
pulled  dowu  the  woman's  house? 

Fri$,  My  Lord,  there  was  a  whore  that  clap- 
ped hands  on  me,  and  I  wrong  my^lf  from  her, 
and  told  her  that  her  hou»e  should  be  pulled 
down. 

Ld.  Ch.  J.  Truly  I  see  scarody  an  apprentice 
among  you  ail,  and  I  am  glad  of  it  there  is  no 
more. 

Witn.  I  do^ed  him  home  to  his  master'a 
house,  but  did  not  lay  hold  ua  him. 

Prit.s  I  am  very  innocent  of  ainy  thing  of 
hurt  I  hat  I  did. 

Ld.Ch.J.  Prove  it. 

Fri».  I  was  alone,  how  can  I  proive  it  ?  I  was 
not  all  tkd  holidays  abroad. 

The  JppraUke't  Moiter.  All  Monday  he  was 
at  hoase,  and  on  Tuesday  he  was  at  home. 

Ser).  WUde.  It  is  impossible  for  bias  to  he 
one  of  them ;  yon  might  mistake. 

Ld.  Ch.  J.  Yon  geotlemeii  of  the  jwy,  iis 
this  case  take  notice :  as  for  Woodwaurd,  the« 
say  he  was  there  with  a  stick  in  his  hand.  I 
would  have  you  take  notice  that  there  is  bnl 
ene  witness :  for  the  ether  yon  have  hia  own 
hvagSyifyou  will  believe  him,  that  he  pnlle4 
dawn  a  house,  you  have  no  01  bet;  if  yeu  will 
believe  him  to  be  a  bragging  fool  yon  n»y. 
And  now  for  Limerick's  witness,  he  shall  be 
heard. 

The  Prisencv's  Wirnesi. 

Ld.  CA.  7.  What  do  you  know  of  the  Pri- 
soner at  the  Bar  ? 

Witn.  This  man,,  my  Lord,  did  lie  in  my 
house,  and  he  did  never  stay  out  after  nine  oc 
ten  of  the  clock  :  he  was  at  home  every  night 
betimes,  and  did  give  me  all  his  money  to  lay 
u^,  and  he  did  earn  sixteen  pence  a-day. 

Annthet  Weman,  Witness,  swera. 

Id.  Ch.  J.  What  can  you  say  ? 
Witn.  My  Lord,  I  can  say  nothing;  bat  tha€ 
he  is  a  aery  honest  man. 

John  SharpUsse,  Prisoner  aS  die  Baf  • 

His  Indictment  rea<L 

CSbnm  Ckanslemen,  ht>«ttlM>taMtiHidn  as* 
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dieted  for  High-Treason,  and  stirring  up  rebel- 
lion in  Poplar  at  tbe  head  of  500  persons,  and 
puUiog  down  hooses  in  Ratdifi-Highway,  which 
*e  shall  endeavour  to  prove. 

John  Harding,  Owen  Maxum,  witnesses 
called,  but  came  not  in  against  the  prisoner. 

Ld,  Ch»  /.  Gentlemen  of  the  jury,  yuuknow 
for  Matter  of  Fact  ^ou  are  judges :  if  you  are 
not  satibfied  in  the  evidence,  then  you  cannot 
find  them  Guilty.  Consider  m  ho' those  persons 
are,  where  the  evidence  have  not  gircn  suthcient 
satisfaction. 

The  Sum  of  the  Jury's  Verdict, 

The  Jury  being  dismissed  to  consider  of 
their  Verdict,  after  a  short  stay  they  returned, 
and  found  as  to  Messenger,  Appletree,  Beazley, 
and  Greene,  that  according  to  the  time  in  the 
Indictment  mentioned,  they  were  met  together 
in  a  riotous  manner  in  £asc-Smithfield  in  Mid- 
dlesex, and  about  Moorfieids,  under  colour  to 
pull  down  the  Bawdy-Houses.  That  their 
ciptain  was  Beasley,  who  led  them  on  with 
his  sword  drawn,  and  that  they  had  their  en- 
sign carried  by  Messenger,  which  was  an  apron 
carried  upon  a  pole,  and  so  they  marciied  with 
their  conductor.  That  they  resisted  the  con- 
stable who  charged  them  in  the  king's  name  to 
keep  the  peace,  and  struck  him,  and  took  away 
his  staff;  and  that  these  several  persons  were 
abettors  in  that  tumult. 

And  as  to  Bedie  and  Latimer,  they  found 
that  a  great  number ^f  people  were  met  toge- 
ther .armed  with  swokIs,  clubs,  and  staves,  ^c. 
at  Clerkeowell-grcen,  to  break  New-Prison 
there;  and  had  their  commander,  who  had  a 
pike  in  his  hand,  and  came  to  New- Prison,  and 
released  the  prisoners,  some  whereof  were  com- 
mitted for  felony ;  and  that  when  they  were 
commanded  to  be  gone,  they  cried  out  thar 
ihey  had  been  servants,  but  now  they  would  be 
masters;  and  that  these  persons  were  seen 
acting  in  the  tumult,  and  tltere  taken. 

As  for  Cotton,  they  found,  that  the  riotons 

Kmons  were  met  togetlier  upon  the  S4th  of 
arch  with  a  great  number  of  pto^de  anned 
with  their  swords,  and  sucli-like  warlike  wea^ 
pohs,  for  pulling  down  Bawdy- Houses :  that 
when  sir  Philip  Howard  with  the  king's  guards 
came  up  to  them^  and  commanded  them  to  de- 
part, they  refused;  and  when  it  was  given  out 
that  sir  Philip  Howard  was  the  duke  of  York, 
thinking  thereby  thoy  would  be  appeased,  they 
were  enraged  the  more,  and  declared,  that  if 
the  king  would  not  give  them  liberty  of  con- 
science, they  would  make  May-day  a  bloody 
May-day,  threatening  to  pull  down  Whitehall ; 
and  very  contemptuously  sligh(e<l  the  king's 
guards,  because  they  were  hot  a  smali  niunber  : 
and  this  Cotton  was  proved  to  be  one  of  them 
in  the  action,  and  all  along  acting  in  the  riot. 

And  farther,  as  to  Limerick,  he  was  met 
with  the  same  pretence  of  palling  down  of 
Bawdy^Houtes,  being  armed  as  the  rest  were, 
and  was  owned  by  the  rabble  to  be  the 
Captain  of  their  Company  :  That  he  with  his 
oampiiniont  pnlltd  down  (bt  iiotts«.  of  Peter 


Burlingham,  and  stole  fais  goods.     The  rest 
were  found  Not  Guilty. 

The  Jury  having  thus  found  it  specially,  my 
Lord  Chief  Justice  commanded  the  prisonen 
again  to  the  bar,  to  whom  he  spoke  to  this  ef- 
fect: That  we  all  now  see  what  great  cause 
we  have  to  bless  God,  that  we  live  under  so 
merciful  a  Prince,  and  so  good  a  law  as  we  now 
find  we  do  live  under;  and  tliat  not  only  one 
Prince  hath  been  so  merciful,  but  such  his 
been  the  graciousness  of  other  former  kings  of 
Kngland,  that  we  bhall  rarely  find  any  severity 
used  in  the  execution  of  penal  statutes,  where 
any  fair  means  (which  constantly  bach  been 
used)  could  have  any  effect  at  all.  That  our 
justice  is  not  privately  but  publicly  administered 
in  tbe  sight  of  all  people,  like  a  beacon  that 
gives  warnine  to  all ;  so  that  all  might  take 
notice  thereof,  and  avoid  the  like  danger  tliat 
others  have  fallen  into.  That  the  prisonen 
more  especially  ought  to  bless  God,  and  seri- 
ously to  r^ect  within  themselves  this  great 
mercifulness  of  our  king,  and  law  :  for  liereby 
they  see  they  have  not  been  served  so  as  they 
have  served  others  (for  then  upon  the  very  ap- 
prehending of  them  they  might  have  received 
their  execution ;)  but  contrariwise,  th^y  hnve 
had  a  fair  trial,  not  by  strangers,  but  by  their 
own  country  and  neighbours,  having  had  the 
liberty  to  speak  what  they  could  for  themselves, 
and  witnes5es  for  them,  so  that  if  it  were  posti- 
ble  all  mi^ht  have  been  found  innocent ;  aod 
he  heartily  wished  all  could  have  been  so 
found ;  and  that  some,  blessed  be  God,  are  not 
found  Guilty,  and  to  them  he  hoped  this  would 
be  a  sufficient  warning,  &c. 

Now  as  to  nil  these  eight,  against  whom  tbe 
Verdict  vvns  specially  found,  the  Court  took 
further  time  (because  they  would  advise  dicre- 
of)  before  they  would  give  their  judgment  whe- 
ther High-Treason  or  no,  it  being  declared  by 
my  Lord  Chief  Justice  to  be  matter  of  law ; 
and  in  the  mean  time  these  persons  are  to  re- 
main in  safe  custody  in  bis  majesty's  gaol  at 
Newgate. 

And  for  the  other  six,  viz.  John  Earls,  VVil- 
liam  Wilks,  Richard  Woodward,  Richard  Far- 
rel,  John  Richardson,  William  Ford;  The  Jury 
found  them  Not  Guilry,  and  so  acouitted  them 
of  the  offence  whereof  they  stood  charged,  who 
after  several  admonitious  by  the  Court  for  their 
future  good  behaviour,  were  discharged. 


The  Lord  Chief  Justice  KELYNG'S  Report 
of  the  Judgment  of  the  Judges  in  relation 
to  tbe  aforesaid  Trial.* 

Memorandum,  That  at  the  sessions  at  the 
Old  B*iley,  after  Easter,  in  the  SOth  year  of 

*  Foster  w|io    considers  at    some    length 
moit  of  I  he  caseff  of  this  class  (Disc.  I.  ch.  9) 
does  not  enter  into  any  of  the  particulars  of 
this  case  of  Messenger  and  others,  nor  does  be 
mention  it  by  name. 

Willi  respect  lo   tbe  universality  or  geoo- 
rality  of  inteaiion  wliich  has  beeoiield  to  giYt 


S93] 


STATE  TUIALS,  20  CiiARLBS  II.  166 8. -/or  HigH  Trcascn. 


[iU4 


kin^  Charle&  9,  several  dissolute  persons  having 
-on  Easter  Tuesday  and  Wednesday  next  be- 
fore asscitibled  together,  and  led  by  persons 
whom    they  called  captains,  and   having  cO' 

to  such  riotous  proceedings  as  had  been  had  in 
this  case  the  charncter  of  tr«>ason,  it  may  be  ob- 
served,  that  Messenger  and  his  asMciates,  and 
likewise  Dammaree  and  his  ub»ociates  (See  the 
Case,  ▲.  D.  1710,  infra)  do  appear  to  have  in- 
tended to  destroy  hU  houses  of  a  particular  de- 
scripiion«whiih  were  in  their  neiglibourhood  or 
at  which  ihey  cojuld  easily  get,  ^s,  in  the 
Weaver^s  Case,  it  appears  that  the  offenders 
intended  to  de&troy.uli  engines  of  a  particular 
descriptiun  which  were  in  tlieir  neighbourhood, 
or  at  which  thc-y  could  easily  get,  but  in  neither 
of  the  Cases  docs  it  appear  that  the  offenders  in 
general  had  any  tfioughtof  hostility  totvards  the 
princes  respectively  u|'On  the  throne,  or  towards 
their  respect iie  goveniments.  It  may  there- 
fore  seem  to  he  not  easy  to  reconcile  with  the 
deci»ioasy  in  the  Cases  of  Messenger  and  others, 
andof  Dammareeand  others,  which  areappoved 
by  loster,  the  opinion  uf  five  of  the  judges, 
which  likewise  is  approveti  by  Foster,  timt  the 
offence  in  the  Weavers*  Case  was  not  Treason. 
This  last  Case  was  as  follows : 

** '  A  gTeat  number  of  the  wea%'ers  in  and 
about  London,  being  offended  at  the  engine* 
looms,  (w liich  are  instruments,  that  have  been 
ssed  above  these  sixty  years,)  because  thereby 
one  man  can  do  as  much  in  a  day,  as  near -20 
men  without  them,  and  by  consequence  can 
afford  his  ribbands  at  a  much  cheaper  rate, 
after  attempts  in«  parliament  and  elsewhere  to 
suppress  diem,  did  agree  among  themselves  to 
rise  and  go  from  house  to  hou&e  to  take  and  de- 
stroy the  eneiiie-looms;  is  pursuance  of  which 
they  did  on  the  9th,  10th,  and  11th  of  this  in- 
stant, August  assemble  themselves  in  great 
nnnibers  at  some  places  to  an  hundred,  at 
others  to  four  hundred,  and  at  others,  par- 
ticuUrly  at  Stratford- Bow,  to  about  fifteen 
handred. 

*<  <  Tbey  did  in  a  most  violent  manner  break 
open  the  bouses  of  many  of  the  king's  suhject!>, 
ia  which  such  engirte-looros  were,  or  uere  by 
them  suspected  to  be,  rhey  took  away  the 
engines,  and  ntaking  great  fir^ s  burnt  the  same, 
and  not  only  the  loom!>,  but  in  many  places 
the  ribbands  made  thereby,  and  several  other 
goods  6f  the  persons  whose  houses  they  broke 
open ;  this  they  did  not  in  one  place  only,  but 
in  several  places  and  counties,  viz.  Middlesex, 
London,  Essex,  Kent,  and  Surrey,  in  the  last 
of  which,  vii.  at  Southwark  they  stormed  the 
house  of  one  Thomas  Bybhy,  ami  thoa&;h  they 
were  resisted  aod  one  of  them  killed  and  ano- 
ther woonded,  yet  at  last  they  forced  their  way 
in,  took  away  his  looms  and  burnt  them  ;  the 
valae  of  the  damage  they  did,  is  comptited  to 
several  thou<mnd  pounds. 

**  *  This  tbey  did  after  several  proclamations 
made  and  command  given  by  the  justices  of 
Peace  aod  the  sheriffs  of  Middlesex  to  depart, 
W  itutead  of  obeying  they  resisted  and   a^- 


lours,  viz.  aprons,  &c.  on  stave?,  went  to  seve^ 
rul  places  on  jtretence  to  pull  down  bawdy • 
hous€^f(,  and  break  open  prisons  and  set  pri* 
soners  at  hberty;    and  having  actually  pulled 

fronted  the  magistrates  and  officers  :  it  is  tru€ 
they  had  no  warlike  arms,  but  that  was  sup- 
plied by  their  number,  and  they  had  sucli-  wea^ 
pons,  as  such  a  rabble  could  get,  as  staves, 
clubs,  sledges,  hammers,  and  other  such  instru- 
ments to  force  open  doors. 

**  *  There  was  this  further  evil  attending  thta 
insurrection,  that  the  soldiers  and  officers  of 
the  militia  were  so  far  from  doing  theii*  duty  in 
suppressing  them,  that  some,  thoagh  in  arms 
and  drawn  up  in  companies,  stood  btill  looking 
on  while  their  neighbours  houses  were  broken 
open  and  their  goods  destroyed,  others  encou- 
raged them,  and  others,  to  whose  custody  some 
of  the  offenders,  who  were  taken,  were  .com- 
mitted, suffered  them  to  escape,  so  that  durinj; 
all  the  time  of  the  tumult  little  or  nothing  was 
done  to  suppress  them,  until  the  Lords  of  the 
council  were  constrained  at  a  time  extraordi- 
nary to  assemble,  by  whose  directions  and 
orders  Oi  well  to  the  civil  magistrates,  as  lo 
the  king's  guards,  they  were  at  last  quieted.' " 

**  Five  of  the  judges  seemed  to  be  of  opi- 
nion that  this  was  treason  within  the  act  of 
25  £.  3, 'upon  the  clause  of  levying  war  against 
the  king,  or  at  least  upon  the  clause  of  the  sta- 
tute of  13  Car.  3,  cap.  1. 

**  1.  In  respect  of  the  manner  of  their  asseml^ 
ling,  who,  thouuh  they  had  no  weapons  or  eo« 
signs  of  war,  yet  their  multitudes  supplied  that 
defect,  beine  able  to  do  that  by  their  multi- 
tudes, which  a  lesser  number  of  armed  men 
might  scarce  be  able  to  effect  by  their  wea- 
pons ;  and  besides,  they  had  staves,  and  dubsy 
and  some  hammers  or  Sledges  to  break  open 
houses,  and  accordingly  they  acted  by  break- 
ing  open  doors  and  burning  the  engine-loomt 
and  many  of  the  wares  made  by  them. 

*'  S.  In  respect  of  the  design  itself^  vrfajcb 
was  to  burn  and  de&troy  not  the  single  engint* 
looms  of  this  or  that  particular  person,  but 
ehgiiie'looms  in  general,  and  that  not  in  one 
county  only,  but  in  several  counties,  and  so 
agreeable  to  Burton's  Case. 

**  The  other  five  judges  were  not  satisfied^ 
that  this  was  treason  within  the  clause  of  25 
£.  3,  against  levying  of  war,  nor  within  tha 
statute  of  13  Car.  3,  for  consp^ing  to  levy  war. 
,**  1.  It  was  agreed,  that  if  men  assemble 
together  and  consult  to  raise  a  force  immedi* 
diately  or  directly  against  the  king's  person,  or 
to  restrain  or  depose  him,  whether  the  number 
of  the  persons  were  more  or  less,  or  whether 
armed  or  unarmed,  though  this  were  not  a 
treason  within  this  clause  of  the  statute  of 
25  £.  3,  yet  it  was  treason  within  the  first 
clause  of  compassing  the  king's  death,  and  an 
overt-act  sufficient  to  .make  good  such  an  in- 
dictment, though  no  war  was  actually  levied  ; 
and  with  this  apcord  tlie  resolutions  before 
cited,  especially  tliat  of  the  insurrection  in  the 
north   at  Farley  wood;  but  no  suoh 
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down  some  houses,  and  broke  up  the  prrion  at 
Ckrkenwell  aiwl  lee  out  four  prisoners  there, 
were,  by  the  direct  ion  of  the  kii>fr^sco«nMl,  fix. 
Mr.  Attorney  sir  Jeftery  Palmer,  tiaviog  rnrder 
to  proceed  against  ibetn,  be  directed  fonr  In* 

nicy  Of  roitipRSMig  appears^  in  this  case,  «nd 
so  that  is  not  now  in  question,  but  we  are  only 
upan  a  point  of  constructive  or  iottrprctative 
levying  of  war. 

*'  2.  Here  is  nothing  in  this  ca9e  of  any  coin 
spiring  10  do  any  thing,  but  what  ibey  really 
aad  fnlly  eifected ;  they  agreed  to  rise  m  mal- 
X  titudes  to  burn  the  looms,  and  acc<jrdingly  they 
did  it,  but  nothing  of'  conspiring  auainat  the 
safety  of  the  king's  person,  or  t^i  urm  them- 
selves ;  thereftire  if  what  they  did  wene  not  a 
levying  of  war  againnt  the  bng  within  the  st»- 
tutr  ol  35  E.  3,  here  appears  no  co«i»piring  to 
levy  such  war  within  the  otatuie  of  td  Car.  % 
csp.  1,  for,  fi)r  what  appears,  all  was  done^ 
which  they  coiMspired  to  do. 
'  **\t  seerited  very  doubtfbl  to  rhem,  whether 
lA  the  manner  uf  this  usseatblinu;  \i  was  amy 
kfvying  of  wai*^  or  whether  it  were  more  than  a 
rioty  for  in  att  imltccmencs  of  this  kind  for 
levyinc  of  war  it  is  Inid,  timt  ihey  were  Mnore 
*■  g(uerrino  arrainti,*  aad  apvn  the  evidence,  that 
tbcy  wt^re  assembled  in  a  posture  of  war  '  armis 
^onenoivih  et'd«fensivis^'  and  sometimes  parti- 
ealar  circumstances  also  proved  or  found,  as 
banners,  trumpets,  drums,*  &c«  and  where  they 
were  indicted  for  conspir  ng  only  to  levy  war, 
yet  there  was  ,tifis  circumstance  accompanied 
ft,  VIZ.  ft  confederacy  to  get  arms  and  arm 
ifa^mselves,  a»  in  Grant's  case^  and  Burton's 
case. 

*<  4  It  seemed  very  doubtful  to  them,  whe- 
tlMr  this  de!»ign  to  burn  engine>looros  were  such 
•  design,  as  would  make  it  a  levying  of  war 
against  the  kin);,  for  it  waft  not  like  the  designs 
.0?  altering  reliiiion,  laws,  polling  down  indo- 
sures  generally,  as  in  Burton'^  case,  oer  to 
destroy  any  trade,  but  only  a  particular 
<)«anrel  and  grievance  between  men  of  the 
aaxne  trade  against  a  particular  engine;  that 
they  thought'  a  grievance  to  them,  which, 
ehoii^h  it  wasftn  enormous  riot,  3ret  it  would 
be  difficult  to  make  it  treason.  Vide  statutes 
g  H.  6,  cap.  37, 9  iL  G,  cap.  5. 

**  Many  of  them  therefore  concKided,  that  if 
Mr.  Attorney  should  think  fit  to  proceed  aa  for 
a  treason,  tlie  mutter  might  be  specially  found 
And  so  left  to  farther  advice,  or  racier  that  ac- 
eevding  to  the  ot arose  of  the  statute  of  ^35  £.  S, 
Che  dedtrative  judgment  of  the  king  and  both 
Houses  of  Parliamcm  might  be  had,  becttuse  it 
WM  a  new  case  and  materially  diflPcfrH  from 
other  cases  of  like  nature  formerly  resolved. 

«  Upon  the  conclusion  or  this  debate  we  all 
dlepaited,  and  Mr.  Attorney  upon  roasidera- 
ma  of  the  whole  inetter,  it  seems,  thooeht  fit 
te  pfocead  for  a  riot,  and  caused  many  of  them 
to  oe  indicted  for  riota,  for  which  tbejr  «»ere 
oonvicted  and  bad  great  fines  bet  opiMi  th^m, 
fw#  wervcotDiaitCed  in  ekeoution  and  adjudged 
tm  wmA  opoa  tlie  pillory.''   1  Hale,  143. 


dictments  to  be  preferred  against  them  whe 
were  taken,  viz.  one  Indictment  against  Peter 
Messenger,  Kiehard  fieasley^  Williaea  Orceti 
and  Thomas  Appletree,  and  another  I  edicts 
ment  against  £dward  Cotton,  and  a  ibird 
against  Edward  Bedle  and  Richard  Latraier, 
and  a  fourth  against  Thomas  Limerick.  All 
the  Indictments  were,  that  they  with  other 
persons  to  the  number  of  500,  unknown  to  the 
jurors,  being  armed  in  a  warlike  maoner  witb 
swords,  half-pikes,  halberta^  long  states  aad 
other  arms  oiensive  and  defensive,  with  force 
and  arms,  unlawfully  and  traitorously  aueia* 
bled  themselves  together,  and  levied  waf 
against  the  king,  /kc.  And  first  I  told  theai 
they  liad  not  done  well  to  make  so  many  seve^ 
ral  Indictments,  for  by  that  means  the  king'^ 
evideaee  would  be  broken;  whereas  if  all  Ind 
been  pat  into  one  Indicta»eni,  the  evidence  if 
to  the  main  design  would  have  been  eatiie 

r'ntt  all :  and  thien  the  assembling  in  seireni 
es  (0  the  same  intent  had  made  the  matted 
more  fool,  and  would  have  been  aptly  given  in 
evidence  against  chein  all  lo  the  same  jo#y,  and 
the  several  aCts  which  each  of  them  (fid,  weuki 
have  come  in  better.  But  however  iKw  pro* 
ceeded  o|»on  the  ladictmeMa  aa  they  were ; 
and  after  the  evidence  given  against  the*  Ibo^ 
in  the  first  IndicrmenC,  when  I  cane  to  give 
directions  to  Che  jury,  I  vM  theoi,  that  al^ 
though  I  was  well  satisfied  in  ntf  awn  judg- 
ment that  mch  assembling  tog^er  ai  wif 
proved,  and  the  palling  down  iMUses  en  prfl-" 
lence  they  were  bawdy>liousetf^  waa  bigh-trei^ 
son,  because  they  took  npon  them  ref^l 
power*  to  reform  that  which  belonged  to  M 
king  by  his  law  and  justices  to  corredt  and  ra^ 
form ;  and  it  woald  be  a  fltrange  way  aadmis^ 
obievout  to  all  people  to  have  such  a  rode  rah^ 
Ue  without  an  ladictmeAt  to  proceed  in  that 
manner  against  all  persons*  hoUseei  #hJoh  th«^ 
would  call  btfwdv-hoosesf  for  theft  no  miit- 
were  safe ;  therefore  as  that  way  tore  the  go- 
vernment out  of  the  kin|V  handa,  so^  it  destroj^ 
cd  the  great  privilege  of  the  people,  which  ii- 
not  to  be  proceeded  against,  but  upon  an  In- 
dictment first  found  by  a  Grand  Jofy,  and  after 
upon  a  legal  trial  by  another  Jury,  where  the 
party  accused  was  heard  Co  make  bis  defeace ; 
yet  I  told  them,  because  the  kin|^  of  tim  na- 
tion had  oftentimes  been  so  inertifat,  as  when 
such  outrages  hwd  been  heretofore  doney  ftot  to 
proceed 'Capitally  againat  the  offenders,  hat  tor 
proceed  against « the  oflendere  in  Che  Stai^ 
df ember,  fc^ng  willing  CO  reduce  their' people 
by  milder  ways,  if  it  were  possible,  to  their  duty 

*  So  Clkief  Justice  Parker,  directing  the 
Jury,  ill  Dnmmaree's  Case,  a.  a.  1710,  wffr^f 
tells  them,  That  assemblinit  tu  poll  down  meet- 
ing-houses, if  the  mtention  be  general,  is  levj^ 
iag  war,  and  is  assaming  royal  authority ;  hat 
half  correcting  himself,  ^leadds,  •  Nay  laore, 

*  for  the  queen  cannot  poll  them  down  till  the 

*  law  is  altered,  therefiire  he  has  here  taken  0* 

*  him  not  only  royal  authority^  but  a  power tflil- 

*  no  person  in  £ngland  hasi' 
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■nd  obeilieoce ;  jet  that  lenity  of  the  king  in 
•ome  cases  did  not  hinder  the  king.  When  he 
Hw  ihere  was  need  to  proceed  in  a  severer  way, 
to  take  that  course  which  was  warranted  by 
law,  and  to  make  greater  examples,  that  the 
people  may  know  the  law  is  not  wantiog  so  far 
to  the  safely  of  the  king  and  his  people,  as  to 
Ift  such  outrages  go  without  capital  punish- 
ment, which  is  at  this  time  absolutely  neces- 
sary, because  wc  ourselves  have  seen  a  rebel- 
lion raised  by  gathering  people  together  upon 
lairer  pretences  than  this  was :'    For  no  such 
persons  use  at  first  to  declare  their  wickedest 
design ;  but  when  they  see  that  they  may  effect 
their  design,  then  they  will  not  stick  to  go  fur- 
ther, and  give  the  law  themselves,  and  destroy 
all  that  oppose  them.     But  yet  because  there 
was  nobody  of  the  long  robe  there  but  my 
brother  Wilde,  then  Recorder  of  London,  and 
myself,  and  that  this  example  might  have  the 
greater  authority,  I  did  resolve  that  the  Jury 
noubl  find   the  matter  specially,  and  ^en  I 
would  procure  a  meeting  of  all  the  judges  of 
England,  and  what  was  done  should  be  by  their 
opinion,  that  so  this  question  might  havesuc^  a 
resolution  as  no  person  afterwards  should  have 
reason  to  doubt  the  law,  and  all  persons  might 
be  warned  how  they  for  the  time  to  come  min- 
gle themselves  with  such  rabble  on  any  kind  of 
bucb  pretences :   and  thereupon  the  Jury  as  to 
the  first  four  in  the  Indictment,  gave  a  special 
verdict  to  this  effect,  &c. 

They  find  that  the  34th  of  March  last,  a 
great  number  of  persons,  to  the  number  men- 
tioaed  in  the  Indictment,  were  assembled  in 
£ast-Saiithfield  and  Moor-fields^  in  the  county 
•f  Middlesex,  with  arms  mentioned  in  the  In- 
dictment, on  pretence  of  pulling  down  bawdy- 
haoses;  that  Beasley  led  them,  and  was  called 
their  captain,  and  had  in  his  hand  a  naked 
tword  which  he  brandished  over  his  head ;  and 
that  Messenger  had  a  piece  of  green  apron  on 
aitaff,  which  he  flourished  as  col  ours  in  the  head 
ef  tlie  company ;  and  that  Beasley  and  he  led 
the  company  as  their  leaders;  that  they  did  the 
like  on  Wednesday  the  35th  of  March  and 
were  breaking  down  houses.  That  Peverell, 
one  of  the  constables  of  Middlesex,  having  a 
con9tabie*8  staff  in  his  hand,  came  to  them  witli 
ether,  persons  to  aid  him,  and  charged  them  to 
'depart  and  keep  (fie  peace,  and  thereupon 
Beasley  with  bis  sword  struck  him,  and  wound- 
ad  him ;  and  several  persons  assembled  with  him, 
itnick  him  down  and  took  away  bis  constable's 
itaff.  That  the  said  William  Green  was  among 
tbern,  casting  up  his  cap,  and  hollowing,  with 
a  staff  in  his  hand ;  and  that  whilst  be  was 
ttaoDgst  them  he  was  knocked  cfbwn  by  a  party 
of  ihe  king's  soldiers  that  came  to  suppress  them, 
•ad  was  then  taken.  That  Beasley  struck  at 
the  enuen  that  led  those  soldiers.  That  the 
■aid  Appletree  was '  amon|>st  them  both  days, 
ud  was  the  first  that  struck  at  Peverell  the 
coustable,  and  was  amongst  them  at  Burling- 
kam's  house  on  Saffron-hill  in  the  county  of 
Middlesex,  and  pulled  part  of  the  house  down 
•od  the  next  liooae  to  it,  and  struck   at  one 
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that  admonished  him  to  be  quiat.  And  if 
upon  the  whole  matter,  it  sliail  seem  to  the 
court  that  they  are  guilty  of  the  oflence  men- 
tioned in  the  Indictment,  then  they  find  them 
guilty,  &c. 

On  thft  second  Indictment  as  to  Cotton  alone, 
the  jury  did  find  that  at  the  time  and  place 
mentioned  in  the  Indictment,  a  great  number  of 
persons,  to  the  number  mentioned  in  the  In- 
dictment, met  together  armed  with  swords, 
dobs,  staves,  and  other  weapons,  under  pre- 
tence of  pulling  down  bawdy- houses,  and  had  m 
cloth  on  a  staff  for  an  ensign  carried  before 
them.  And  that  Sir  Philip  Howard,  with  a 
troop  of  the  king's  guards,  found  them  armed 
in  such  a  seditious  nmnner,  and  commanded 
them  to  disperse ;  that  they  refuaed  so  to  do, 
and  threw  ssoncs  at  him ;  that  some  of  ihem  en* 
quired  who  it  waa  that  led  those  guards,  whe- 
ther it  was  the  duke  of  York  ?  ami  beins  told 
it  was,  thev  presently  threw  stones  at  sir  Philip 
Howard  who  led  the  horse;  and  some  of  them 
said,  that  unless  the  king  would  give  them  li- 
berty, of  conscience,  May-day  shpuld  be  a 
bloody  day;  others  bid  kill  the  guards,  and 
others  said,  that  they  would  come  and  pulldown 
Whitehall;  and  others  said,  they  would  be 
with  them  at  Whitehall,  (the  king's  capital  pap- 
lace)  and.  that  they  cared  not  for  the  guards, 
for  they  were  but ,  two  or  three  hundred,  ami 
they  could  easily  knock  them  on  the  head ;  that 
they  coa tinned  many  hours  till  they  were  dis- 
persed by  the  guards.  That  Cotton,  who  was 
indicted,  was  one  of  them  assembled  in  this 
manner,  and  that  Cotton  was  amongst  them 
the  next  day  when  they  were  assembled  in  the 
same  manner,  and  was  pullingdown  a  boose  in 
the  parish  of  St.  Leonard  Shoreditch,  in  the 
county  of  Middlesex;  and  if  en  the  whole 
matter,  &c. 

On  the  third  Indictment  against  Bedle  and 
Latimer,  the  jury  find  that,  the  day  and  place 
mentioned  in  the  Indictment,  a  great  number 
of  persons,  to  the  number  meutioiicd  in  the 
indictment,  armed  as  in  the  Indictment,  did 
meet  together  on  Clerkenwcll- Green,  in  the 
county  of  Middlesex,  on  pretence  of  breaking 
open  prisons,  and  releasing  prisoners;  that  one 
of  them  who  had  a  half-pike  in  his  hand,  owned 
himself  to  be  their  captain ;  that  they  came  so 
assembled  together  to  a  place  there  called  the 
New-prison^  being  a  public  prison  of  tlie  county 
of  Middlesex,  and  then  and  there  said,  thai 
they  came  to  search  for  prisoners :  and  brake 
open  the  prison-doors,  and  l^t  out  four  priso- 
ners, two  whereof  were  committed  thither  for  . 
felony,  and  two  for  other  offences :  and  that 
they  being  charged  to  depart,  replied  they  had  , 
been  servants  long,  but  now  they  would  be 
masters;  that  some  being  taken,  they  cried. 
One  die/and  all  die.  That  Latimer  was  amunt;i>t 
them,  and  active  in  breaking  of  tlie  pnsf>u,  and 
was  with  the  rest  in  the  pri«oa  nr>er  it  was 
broken  open ;  and  that  Bedit;  was  there,  and 
being  pursued  by  one  of  the  king's  soldiers, 
called  out  t.0  the  rest  of  the  company  te  face 
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about,  and  Dot  to  leave  him :   aod  if  on  t|ie 
whole,  &c. 

On  the  fourth  Indictment  again^t^Limerick, 
the  jury  find  that  the  dav,  year  and  place  ip 
'ibe  Indictment  mentioned  a  great  number  of 
persons,  to  the  number,  &c.  assembled '  toge- 
thet  on  pretence  of  pulling  down  fiawdy-bouses; 
and  being  armed  prout  in  the  Indictment,  they 
.marched  iu  warlike  manner,  dnd  the  said  Lime- 
rick led  them  as  their  captain  with  a  club  in 
bfs  band,  and  was  owned  by  the  company  to  be 
their  captain :  that  the  said  Limerick  had  the  said 
persons  to  the  house  of  Peter  Burlingham,  and 
ibev  pulled  down  the  said  bouse,  and  destroyed 
ana  took  away  divers  goods  of  the  said  Burline- 
bam'Syto  the  value  ef  30/.  and  if  on  the  whole 
matter,  &c.  . 

And  in  Eastfer  Term  foUowiog,  all  the  Judges 
met  at  my  chamber,  there  being  then  hot  eleven. 
My  Lord  Bridgeman,  who  was  Chief  Justice  of 
the  common  pleas,  being  then  Lord  Keeper, 
the  Judges  were  myseU^  chief  justice  of  the 
king's  bench,  sir  M.  Hale  the  ohieif  baroa,  and 
my  brothers  Atkins,  Tviisden,  Tyrell,  Turner, 
Wyndham,  Archer,  Rainslbrd,  Morton,  and 
Wylde. 

.  And  on  the  whole  matter  the  chief  baron 
Bale  delivered  his  opinion,  that  there  was  no 
ti«ason  in  the  case,  because  he  said  that  the 
3cat.  i  Q.  Mary,  cap.  18.  ia,  That  if  any  per- 
ioos,  to  the  nomberoi  twelve,  or  more,  assemble 
to  the  intent  to  poll  down  inclosnres,  &c.  with 
ibroe,  and  continue  together  an  hour  after  pro> 
elamatioo  made  for  their  departure,  it  shall  be 
frk)ny ;  and  if  those  actions  had  been  treason 
at  common-law,  it  had  been  to  no  purpose  to 
make  it  felony. 

Bui  aU  the  other  Judges  answered.  That  this 
was  the  objection  made  bv  some  Judges  in  the 
of  Bradftiiaw  ^nd  Burton,*^  which  is  re- 


*  Case  of  Bradshaw  &  Burton,  3^.  Cliz,  [  Poph . 
122,  2  and  (56,  3  Co.  Inst.  tO.]  ** «  At  the  same 
time  (an  Assembly  of  all  the  Judges  in  Ser- 
jeants Inn  for  consultation)  it  was  also  re- 
solved by  them  all  (except  Walmesley,  Fennor 
aikd'  Owen)  in  the  ca^  of  one  Richard  Brad- 
tksLvr  and  Robert  Burton,  who  with  others 
lately  by  word  entereij  (hemselres  into  an  agree- 
ment one  with  another,  to  rise  and  put  themselves 
in  arms,  and  so  to  go  from  one  gentleman*s  house 
to  another,  and  so  from  house  to  house,  to  pull 
down  inclosures  generally.  And  this  so  ap- 
pearing, by  their  own  confession  or  by  two 
witnesses,  according  to  the  statute,  is  High- 
Treason,  by  the  statute  of  13  Eliz.  ch,  1,  The 
words  of  which  statute  are  "  That  if  anv  in- 
tiend  to  levy  wnr  against  the  queen,  and  this 
maliciously  ^dvisei^Iy  and  expressly  declare  or 
utter,  by  any  words  or  sayings,  that  this  shall 
,be  High-Treason.* "  [These  are  only  a  few  of 
the  words  of  the  Act. J  For  all  agreed  that 
Rebellion  of  subjects  against  the  queen,  hath 
been  always  Hjgh-Treason  at  the  common  law. 
For  the  statute  25.  E.  3,  ch.  1,  is  that  levying 
of  war  within  the  realm  ag.ainst  the  king  is 
treason:  and  rebellion  is  all  the  war  whicb.a 


ported  by  Popbam  in  his  Eeparts,p.  l^$,tiul 
ttiere'it  was  resolved,  that  if  any  persons  as- 
sembled with  force  to  alter  the  u^w3,Qr  toset 
a  price  op  victuals,  or  to  lay  vjoleot  bancjion 

subject  can  make  against  the;  king.  But 
Walmesley  and  the  others  with  bim  said,  th|)t 
the  statute  12  Mi^r.  ch.  13,  10.  That  if  aay 
to  the  number  of  ^2  pr  more,  assemble  theta- 
selves  to  the  intent  to  pull  down  inclosures, 
pales  ana  the  like  with  force,  and  continuiiig  to- 
gether, after  proclamation  according  to  the 
stiitut'e  to  1(0  away,  by  the  space  of  an  hour,  or 
do  any  of  the  offences  mentioned  in  the  stt* 
tute,  that  tiiis  is  felony.  So  that  if  these  ao 
lions  bad  been  treason  at  the  common  law,  u 
bad  been  to  no  purpose  to  have  made  it  felonj. 
And  it  seemed  to  them  that  the  resbtaoc^ 
ought  to  be  with  force  to  the  queen^  before 
that  such  acts  shall  be  said  treason. 

''  fiut  all  the  other  justices  agreed  (and  so  it 
^as  put  inure  lately  in  tlie  case  of  the  Ad- 
prentices  of  London)  That  if  any  assjeroUe 
themselves  with  force  to  alter  the  laws,  or  tu 
set  a  price  upon  victuals,  or  to  lay  violent 
hands  upon  the  magistrate,  as  upon  the  Mayor 
9f  London,  and  the  like,  and  with  force  at- 
tempt to  put  it  in  action,  that  this  is  rebellion 
and  treason  at  common  law,  and  this  statute  o^ 
1  Mariae  makes  it  in  such  a  case  but  felony. 
Andthevput  a  diversity  between  the  cases  of 
pulling  down  inclosures,  pales,  &c.  comprised  ii) 
the  statute  of  1  Mar.  For  those  are  to  be 
understood  where  divers  to  the  number  of  V^ 
or  more,  pretending  any  or  all  of  them  to  b^ 
injured  in  particular,  as  by  reason  of  their 
common,  or  other  interest  in  the  land  incloied^ 
and  the  like,  and  assembling  to  pull  it  down 
forcibly  ;  and  not  to  the  cases  where  they  have 
a  general  dislike  to  nil  manner  of  inclosures. 
And  therefore  the  assembling  in  a  forcible  man- 
ner, and  with  arms  to  pull  tliem  down,  where 
they  have  any  interest,  whiereby  they  were  in 
i\r»y  particular  tOL  be  annoyed  or  grieved,  is  not, 
trcasuu.  But  the  case  here  tendmg  to  a  gene- 
rality, makes  the  act,  if  it  bad  been  ezecuteci, 
CO  be  High  Treason  by  the  course  of  common 
law.  And  therefore  the  lAtention  appearing 
as  the  case  is  lie  re,  it  is  treason  by  the  statute 
of  13,  aforesaid, 

'*  Periam  in  some  manner  doubted  of  the 
principal  case  :  But  tointedtto  rise  with  force 
to  alter  the  laws,  to  se  t  a  price  upon  any  victualf| 
or  to  use  force  agaii.st  a  magistrate  for  exe- 
cuting his  o£Bce  of  justice  and  the  like,  he  said, 
that  they  were  clearly  treason  by  the  statute  of 
13,  aforesaid,  if  it  may  appear  by  express  words 
or  otherwise,  as  the  said  statute  mentions; 
For  all  these  tend  against  the  queen,  her  crown 
and  dignity  ;  and  therefore  shall  be  as  agaiwK 
the  queen  herself.  And  if  it  had  been  put  in 
practice,  it  had  been  treason  at  the  common 
law, 

"  Anderson's  Report  of  this  case  Is  shor^^ 
and  somew.hat  different.  He  says  tlie  design 
was  to  kill  several  gentlemen,  and  to  corn^tsi 
Loudon,  where  they  expectied   reinforcemcotj 


iB)p  ma|^trate,  as  qn  tlie  Mayor  o^  londoo, 
And  the  iike,  and  with  force  m, tempt  to  put  the 
tame  id  cxecutioo,  this  is  rebellran  and  treason 
at  the  cbcnnQoh  law  ;  and  tbey  there  resolTed, 
that  that  statute  ofl  Marj  was  to  be  intended, 
where  nersons  to  the  nambe|  of  12,  or  more, 
preteadiug  any  or  all  of  tbem  to  be  injured  in 
particular,  as  bj  reason  of  tlieir  common,  or 
4»ther  interest  in  the  land  inclosed,  and  the 
like,  aisseroble  to  pull  it  down  forcibly  in  cases 
where  they  liafe  an  interest,  or  where,  in  par- 
ticular they  are  annoyed  ot  grieved,  that  is  not 
treason :  But  in  case  their  act  goeth  generally 
to  pull  down  inclosures,  in  which  they,  or  any  of 
them,  are  not  particularly  concerned,  this  act, 
if  it  be  put  in  execution  by  force,  is  treason  at 
common  law.  i\nd  it  was  agreed  by  us .  all, 
that  the  statute  of  13  £liz.  which  makcth  the 
intention  in  many  cases  treason,  extends  to 
nothing,  but  where  if  the  act  had  been  done, 
it  had  been  treason  at  the  common  law. 

And  therefore  all  the  rest  of  the  judges  did 
unanimously  agree,  that  this  rising  with  intent 
to  pull  down  bawdy-houses  in  jgenrral,  or  to 
Break  open  prisons  in  general,  and  let  out 
prisoners,  and  putting  their  intention  in  execu- 
tibn  by  force,  any  of  these  instances  was  a  levy- 
ing war  against  the  king,  and  Ili^h  Treason  at 
cbromon-law,  within  the  declaration  of  the  sta- 
tute of  25  £dw.  3.  and  for  that,  besides  the  re- 
solution  in  Popbam's  Reports  before  cited,  we 
considered  the  Case  of  the  Apprenticed  *  re- 
He  does  npt  mention  the  difference  of  opinion 
among  the  judges:  Con6nes  the  case  to  the 
statute  of  the  queen,  and  makes  the  principal 
question  to  have  consisted  in  the  method  of 
proving  the  guilt,  according  to  that  uct. 

.  *'  Sir  £.  Coke's  account  of  this  case,  addft  the* 
design  to  get  armour  and  artillery.  He  says 
expressly,  It  was  resolved  by  all  thejustices  to 
be  no  treason  within  the  25  £d.  3,  and  that 
theoHenders  were  punished  by  the  statute  of 
13  Eliz.  li)  the  margin  of  the  page  are  the 
words  ''I  beipgAttnrney  General  and  preseat'' 
[3  Inst.  10.]  Etut  in  the  former  part  of  the 
case  he  states^  that  the  judges  did  also  resolve 
that  a  rising  to  cast  down  mclosures  generally, 
would  have  oeen  to  levy  war  under  ttie  statute 
of  £dw.'  3,  because  the  pretence  is  public  and 
gcfoeral  and  not  private  in  particular.  He  says 
nothine  of  the  difference  o^  opinion  among  tlie 
JQ^es. '    Luders. 

^Case  of  Grant  and  tlie  Apprentices,  37 
Eliz.  [d  Anderson,  5.1 

'''After  Trinity  37  £liz.  this  case  was  moved 
before  the  chief  justices,  master  of  the  Rolls, 
baron  £wyns  and  baroit  Clarke,  by  comma iid. 
Divers  apprentices  of  London  and  Soutbwark 
were  committed  to  ward  for  riots  and  making 
proclamations  abontihe  price  of  victuals  ;  some 
of  whom  were  adjudged  in  the  Star  Chamber  to 
'be  wbipped  and  pilloried.  After  wliich  divers 
other  apprentices  and  one  Crant  conspire  toge- 
ther, to  deliver  thok^  apprentices  out  of  ward,  to 
kill  the  mayor  of  London,  bum  bis  house,  and 
break  open  two  houses  near  the  Tower,  where 
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ported  in  the  second  part  of  Anderson's  Reports, 
p.  4.  5.  where  it  was  resolved,  that  by  ^tl^e 
statute  of  13  Eliz.  if  any  intend  to  levy  war^r 
anything  which  the  queen  by  her  laws  andjustica 

there  were  arms  for  300  persons,  and  to  furnish 
themselves  v^itb  them.  Afterwardsdiversof  the 
apprentices  devise  libels,  moving  others  to  take 
part  with  them  in  their  qesigiis,  and  to  assemble 
at  Bunbill  and  Tower-jbillj  And  acco^-ding^df- 
vers  assiembled  at  Bunhili  and  300  at  Tower- 
hill,  where  they  had  a  trumpet,  and  oi\e  who 
held  a  cloak  upon  a  pole  by  way  of  fla^.  Ai^d 
in  going  to  the  mayor's  bouse,  the  sheriffs  and 
sword-bearer  and  others  offered  to  resist  them*; 
whom  the  Apprentices  treated  with  force  and 
violence. 

"  ^yon  this  matter  the  (][uestion  was,  if  ^ 
were  Treason  or  not.  And  the  abovementioned 
agreed  that  it  was  treason  by  13  Eliz.  ch.  \. 
That  if  any  intend,  &c.  Anci\  they  held  cbitt 
when  any  one  intends  to  levy  war,  for  any  thbg 
which  the  queen  by  her  law  or  justice,  migh^  or 
ought  to  do  in  goveniment  as  queen,  this  sliall 
be  construed  to  intend  to  lev?  war  against  tlie 
queen.  And  it  is  not  material  whether  they  in- 
tend any  harm  to  the  person  of  the  queen :  But  if 
they  intend  to  levy  war  against  the  office  an4 
authority  of  the.  queen,  it  is  within  the  ivordf 
aodinteut  of  the  statute.  And  afterwards  Grant 
and  others  were  indictod  and  executed  on  this 
statute." 

Mr.  Luders  in   his  valuable   and  learned 
''  Considerations  on  the  Law  of  High  Treasna 
in  the  article  of  Levying  War/'  after  stating 
these  cases  as  above,  saySj^  **  I  shall  consider 
these  two  cases  together,  becapse  the  principle 
of  both  is  the  same :  Many  of  the  same  judge* 
presided,  and  the  same  arguments  prevailed  u\ 
both.    First,  It  is  clear  that  the  decision  of  thf 
first  of  them  led  to  the  second  as  a  precedent 
and  that  they  arose  altogether  out  pf  the  st%* 
tute  of  Elizabeth  ;  and  therefore  ought  to  fur-, 
nish  no  rule  of  construction  upon  the  statute  of 
25   £dw^  3.      Whatsoever  doctrine  was  ad-^ 
vauced  upon  these   trials,  affecting  the  law  qI* 
treiison  defined  by  this  act,  was  extrajudicial,, 
and  as  such  can  derive  no  support  from  these, 
cases :  Although  the  arguments  of  the  judges, 
were  strained  to  that  effect.     The  statute  of 
Elizabeth  was  a  temporary  law  for  the  purposes 
of  her  government,  and  security  of  her  person,^ 
and  linuted  to  her  life  only.     Sir  £.  Coke 
takes  particular  care  to  express  this  by  a  mar- . 
ginal  note,  for  a  caution   that  '*  The  indict-, 
ments  and  attainders  of  treason  by  force  of  this 
statute  are  not  more  to  be  followed,  because  . 
the  statute  tvhich  made  tl^em  good  is  expired/^ : 
Tlie  effect  of  tliese  cases,  as  pre<;edent3 .  in . 
judgment,  is  likewise  extinguished,  together  . 
with  that  of  any  doctrine  to  which  they  gave 
rise.    Any  .opinions  of  the  greatest  judges  pre-, 
served  in  tbeiiEi  only,  ought  to  .have  no  autho-  . 
rity,  beyond  that  of  any  other  opinions  of  the  . 
same  men  upon   any  other  occasion ;  and  are  . 
not  intided  to  the  same  respect  as  their  vritingis 
would  claim,,  because  they  were  not  free  axxd 
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intentiou  within,  this  stitute,  which  had  oot 
been  'Treason  by  the  common-la w,  if  it  bad 
been  actually  put  in  execution.  And  see  the 
same  book  of  Anderson,  Part  2.  pag.  66.  and 

considerable  addition  to  it,  were  a  tempiatioo 
to  prosecute  wi^  rigour,  at  a  time  when  the 
administration  of  justice  was  too  much  in  the 
power  of  the  crown.  Add  to  this,  that  during 
her  whole  reign,  and  from  the  time  of  lierfii- 
ther's  breach  with  Rome,  there  was  a  degree 
of  irritation  oh  the  part  of  the  crown,  upon  all 
occasions  of  popular  outrage  or  commotion ; 
from  the  well-grounded  fear  ^of  mischief  from 
papists  ^nd  sectaries,  under  religious  causes  or 
pretences. 

'*  4tiily.  Passing  by  the  objection  that  might 
be  made  to  the  dangerous  practice  then  usual, 
of  which  we  have  we  have  an  example  here,  of 
consulting  the  judges  ex  parte  for  state  prosecu- 
tions, the  judges  were  not  fairly  consulted  in  the 
first  of  the  two  cases.  Only  the  two  chief  jus- 
tices and  two  others,  with  the  Master  of  the 
Rolls,  are  said  to  attend  upon  command.  In 
the  second,  four  of  the  nuuiber  (whether  in  all 
they  were  more  or  less  than  twelve,  does  not 
appear)  dissented  from  the  rest.  Three  of  the 
four  denied  the  doctrine  in  question  absolutely, 
whose  arguments  are  fair  and  sensible.  Th^ 
were  adopted  by  sir  Matthew  Hale  afterwards 
in  their  full  extent,  and  were  inforced  by  him 
in  his  place,  on  a  similar  question  proposed  to 
the  judges  in  the  tidie  of  Charles  the  9nd.  Bat 
they  failed  then  in  the  same  manner,  being  too 
reasonable  for  the  government  of  that  reign. 
Although  to  an  impartial  mind  capable  of  un- 
derstanding them  m  the  present  day,  they  af- 
ford satisfactory  grounds  of  assent,  and  of  re- 
gret for  their  want  of  success. 

"  5thiy.  Admitting  for  argument's  sake  the 
wisdom  and- justice  of  these  decisions,  and  of 
the  extrajudicial  doctrine  attending  them,  they 
do  not  strain  the  construction  of  Treason,  to 
the  extent  of  Dammaree's  case.  The!»e  were 
cases  of  armed  insurrections ;  at  least  the  rese- 
lutions  were  formed  upon  that  fact :  And  one  of 
them  had  a  formidable  appearance  of  regular 
contrivance  and  association,  widely  different 
from  the  transports  of  a  midnight  riot. 

*^ Chief  Justice  Kelyng,  in    the  Report  of 
Messenger's    case,  advances  a' rule  of  con- 
struction, which  may  indeed  be  found  in  the 
foregoing  cases,  bywbich  he  would  preserve 
tlieir  currency  and  authority  still,  notwithstand- 
ing the  expirauon  of  the  law  that  occasioned 
them ;  namely,  *  That  the  intention  to  levy  war 
could    not  be  treason   within   the  statute  of 
Elizabeth,  unless  the  execution  of  that  inten- 
tion would  have  been  levying  war,  within  the 
.statute  of  Treasons;  and  so  these  cases  become 
indirectly  constructions  of  the  general  statute.' 
**  I  think  this  a  very  fallacious  method  of 
connecting  tlie  two  statutes,  as  well  as  of  stat- 
ing the  question.     First,  because  it  sooposes 
the  intention  to  be  a  matter  for  the  judge  to 
proceed  upon,  as  a  point  of  law ;  whereas  it  is 
a  question  of  fac(  to  be  collected  from  the  of* 


ought  to  do,  and  reform  in  government  as  queen', 
this  shall  be  an  intendment  to  levy  war  against 
the  queen  whhin  that  statute  of  13  Eliz.  Andes 
we  said  before,  nothing  can  be   treason  by  the 

impartial,  but  affected  by  circumstances  of  time 
and  place. 

"  2dly.  The  reasoning  of  the  judges  is  ill 
founded,  as  far  as  it  appears  to  rely  upon  the 
'  common  law  of  treason,  for  a  connection  with 
these  cases.  Treason  is  to  be  taken  from  the 
statute  of  Edward  the  3rd  alone ;  which  not 
only  declared  what  treason  was,  but  what  it 
should  be  in  future.  It  fixed  the  period  be- 
yond which  the  judges  should  not  extend  their 
-researches  for  tne  rule  of  law,  without  first 
consulting  the  legislature. 

^  3dly.  These  cases  are  liable  to  the  objec- 
tion before  made  to  those  of  Henry  the  8th*s 
reign.  The  principle  and  disposition  by  which 
Che  judges  were  actuated,  were  such  as  no  man 
would  venture  to  rely  upon  in  Westniinsier- 
,  hall,  since  the  crown  has  lost  its  false  and 
glaring  jewel  of  right  divine ;  being  founded 
manifestly  upon  ttic  notion  of  an  absolute 
power  in  the  crown,  flow  else  can  we  account 
ibr  the  following  expressions,  which  are  current 
in  them,  and  made  essential  to  the  judgment? 
viz.  '*  Intention  to  levy  war  for  any  thing 
which  the  queen  by  her  law  or  justice  might  or 
ought  to  do  in  government  as  queen,  shall  be 
touotrued    to  intend  to  levy  war  against  the 

queen" "  To  set  a  price  upon  victuals,  to 

use  force  agaimt  a  magistrate  for  cxccQting  his 

office, -tend  against  the  queen,  her  crown 

and  dignity,  "  **  levying  war  against  the  queen 
because  the  pretence  wiis  public.** 

*•  This  doctrine  supposes  that  the  queen  by 
her  law,  &c.  might  set  a  price  upon  victuals,  or 
level  all  inclosures.  Some  of  her  proclamations 
did  in  fact  exercise  a  power  of  that  sort :  But 
is  it  the  law;  or  justice,  or  government,  of  our 
present  constitution,  which  the  Bill  of  Rights 
declares  to  be  the  undoubted  right  of  the  sub- 
ject? It  is  with  peculiar  propriety  that  the 
phrase,  The  queen  By  her  law  and  justice,  &c. 
was  introduced  into  the  case ;  For  these  were 
indeed  altogether  the  sovereign's  own,  and  not 
her  subjects.  It  was  the  law  and  justice  of 
the  Star  Chaml)er  here,  against  whose  sentence 
these  disorderly  apprentices  had  raised  the  tu- 
mult. The  argument  drawn  from  the  offence 
to  the  royal  crown  and  dignity,  is  equally  ap- 
plicable to  every  trespass  prosecuted  by  indict- 
ment ;  for  the  law  declares  it  in  those  very 
words. 

'<  I  do  not  mean  to  class  the  law  proceedings 
of  Elizabeth's  reign  with  those  of  her  father's, 
for  their  ordinary  course  was  much  to  her  ho- 
nour and  to  the  honour  of  the  profession,  nor  her 
government  with  his.  But  I  risk  nothing  in  as- 
serting that  her  maintetiance  of  all  the  oppres- 
sive branches  of  the  prerogative,  was  as  firm 
and  absolute  as  his,  and  more  dangerous  be- 
cause more  systematic.  Her  attention  to  mi- 
nute jprofits  of  the  revenue  is  well  known ;  and 
the  forfeitures  in  high  treason,  which  made  a 
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by  the  case  of  several  persoos  in  Oxfordshire 
nsing  to  pull  down  iflclosures  iu  general,  re- 
•oU*eci  accordingly;  in  which  case  it  was  also 
resolved,  thut  if  any  persons  rise  and  assemble 

feoshre  acts  by  the  Jury,  not  the  judge.  Thus 
ceitaia  treasouable  consultatioos,  or  outrageous 
acts  of  riot  may  be  presumed  by  a  Jury  to  shew 
ao  iateotion  of  levying  war,  if  they  were  con- 
lioned;  which  yet  m  the  first  instance,  and  of 
themselves  would  not  amount  to  levying  war. 
There  might  likewise  be  some  small  and  feeble 
efforts  made,  from  which  a  Jury  might  infer  an 
intention  of  rebellion,  though  they  might  not 
be  in  their  nature  capable  of  being  executed 
according  to  the  intention. 

*'  Secondly,  because  it  assumes  the  unjust 
.  and  ill-founded  constructions  of  this  article  of 
the  statute  of  Treasons,  (which  derive  their 
only  authority  from  the  questionable  decisions) 
to  have  made  the  just  and  true  construction  of 
that  law ;  and  then  applies  this  as  the  law,  to 
the  fact  of  the  intention,  before  it  is  so  found 
by  the  Jury. 

'<  The  prosecution  of  the'  Apprentices  seems 
to  have  proceeded  according  to  my  mode  of 
reasoning:  For  if  the  contrary  doctrine  had 
prevailed,  their  conduct  would  have  been  held 
to  be  levying  war  itself.  Yet  the  indictment 
against  them  was  confined  to  the  statute  of  the 
Queen;  and  the  judges  decided  upon  the  in- 
tention, which  it  made  treason,  from  that  con- 
duct. Whereas,  according  to  Kelyug,  they 
night  have  been  indicted  upon  the  statute  of 
£dward  the  third.  But  the  course  then  taken 
by  the  Attorney  General,  and  the  resolution  of 
the  judges,  are  a  stronger  proof  of  the  rule  of 
law  than  the  reasoning  of  Kelyng.  He  orces 
the  same  arguments  in  pp.  20,  21,  2%  of  nis 
Bepnrts,  against  the  opinion  of  Coke  before 
mentioned,  who  holds  the  case  of  Bradshaw 
and  Burton  not  to  be  treason  by  the  statute  of 
£dw.  3.  Such  artificial  deductions  of  guilt  are 
coo  dangerous  to  be  followed <s 

**  The  next  case  is  Bensted's,  reported  in 
Cro.  Car.  58S»  for  a  tumult  at  archbishop 
Laud^s  palace  in  1640,  designed  against  his 
life,  when  he  was  of  the  Privy  Council.  It  is 
sot  necessary  for  me  tu  argue  against  t  his  case, 
because  thai  ha»  ^'Cen  already  done  by  higher 
authority.  Mr.  Justice  Fo^ter  takes  pains  co 
prove  it  deficient,  and  formalljr  rejects  it. 
[Disc.  pp.  211,  213,  545.]  He  is  so  far  on 
my  side  in  this  argument.  Yet  to  me  it  seems 
as  reasonable  in  ,its  prmciples  as  any  of  the 
foregoing,  and  perhaps  better  intitled  to  rank 
as  a  precedent;  because  of  later  date,  and 
founded,  as  we  may  presume,  on  a  considera- 
tion of  them.  Then  by  not  depending  on  a 
temporary  statute,  it  becomes  a  more  direct 
decision  upon  the  statate  of  Edward  the  third. 
Nor  can  I  see  why  it  sliould  be  less  respected 
than  Messenger's  case,  if  that  is  to  hold ;  for 
the  Judges  of  the  latter  expressly  approved  of 
it  Sir  Matthew  Hale  refers  to  it  without  cen- 
iorc,  [1.  Hal.  P.  C..141,  152.]  and  with  as 
madi  respect  as  to  the  rest.    It  happened 


together  with  intent  to  levy  war,  ihe  juiticeS' 
of  the  peace  and  sherifi*s  may  use  force  to  sup- 
press such  rebels,  without  any  special  commis- 
sion or  warrant,  and  this  by  the  common-law. 

during  bis  practice  at  tlie  .bar,  and  is  noticed 
ill  abstract  in  the  proper  section  of  his  com* 
mon-place  book,  which  I  have  seen. 

"  The  following  is  the  report  of  Cro.  Car. 
583. 

**  *  Thomas  Bensted,  die  Jovis  post  dausnm 
termini,  was  indicted  and  arraigned  before 
special  Commissioners  of  Oyer  and  Terminer 
in  Southwark,  wherein  all  the  justices  and 
barons  were  in  commission  and  present.  At 
which  time  upon  conference  with  all  the  jus- 
tices it  was  resolved,  First  that  going  to  Lam- 
beth house  in  warlike  manner,  to  surprise  the 
Archbishop,  who  was  a  Privy  Counsellor,  (it 
being  with  drums  and  a  multitude,  as  the  in- 
dictment was,  to  the  number  of  300  persons) 
was  Treason.' 

"  It  is  not  said  of  what  species  of  treason, 
and  is  as  good  for  the  first  clause  of  the  sta- 
tute, as  the  second.  Foster  in  treating  of  ano- 
ther point  of  this  case  (p.  345,)  says  it  was  for 
levying  war,  but  does  not  refer  to  his  authority^ 

*'  The  rest  of  the  report  relates  to  other  mat* 
lers;  but  shews  a  strange  negligence  in  the  re* 
porter,  who  was  one  of  those  judges.  He 
makes  one  of  the  points  resolved,  to  arise  out 
of  a  statute ;  whereas  it  was  a  case  in  the  Ye;ir 
Book :  And  the  statute  referred  to  was  not  in 
force,  if  the  application  were  just.  On  one  of 
those  likewise  Mr.  Justice  Foster  disapproves 
of  their  judgment.  [Pp.  344,  5.  See  also  1. 
Hal.  P.  C.  p.  369,  and  the  note  there.]  The 
learned  judge,  among  his  objections  to  this  * 
case,  takes  no  notice  of  the  one  which  weigl^ 
strongest  with  me,  viz.  That  the  Ship  Money 
judges  were  not  fit  to  be  trusted  with  the  de- 
termination of  constructive  treason,  or  of  any 
point  of  constitutional  jaw,  in  the  year  1640, 
or  in  which  the  Court  and  archbishop  Laucl 
were  parties.  I  appeal  to  lord  Clarendon's 
History  for  this  part  oi  their  characters. 

[For  the  Case  of  Ship  Money,  and  the  opinions 
of  the  judges  thereon,  see  vol.  3,  p.  825,  of  this 
Collection.  Whitelocke,  in  bis  Memorials,  a.  d. 
1636,has  the  toUowiog  passage  respecting  Croke: 
*'  Judge  Croke  (of  whom  I  speak  knowingly) 
was  resolved  to  deliver  his  opinion  fur  tho  king, 
and  to  that -end  had  prepared  his  argument;' 
Yet  a  few  days  before  he  was  to  argue,  upon 
discourse  with  some  of  his  nearest  relations, 
and  most  serious  thoughts  of  this  business,  and 
being  heartened  by  his  lady,  who  was  a  very 
good  and  pious  woman,  and  told  her  hasband 
upon  this  occasion.  That  she  hoped  he  would 
do  nothing  against  his  conscience,  for  fear  of 
any  danger  or  prejudice  to  him,  or  his  family; 
and  that  she  would  be  contented  to  sum 
want,  or  any  misery  with  him,  rather  than 
be  an  occasion  tor  him  to  do,  or  sajr  anj 
thing  against 'his  judgment  and  conscience, 
— ^Upon  these  and  many  the  like  incouragcn . 
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And  MePopbam'i  Reporw,  p.  121  Ati<f  « teit/td" 
tion  of  all  the  jod|es,  39  £li».  Tbaeany  jastk^ 
of  tbe  peace,  sheriff,  or  other  tnagbtrate,  or  atijr 
other  »iibject  of  tbe  king,  may,  by  the  comttrott' 

ownts,  but  ehieflj  upon  hh  better  tfaoogbts^  he 
suddenly  altered  his  porpoie  and  arguments; 
aod  wnen  it  came  to  his  turn,  contrary  to  ex- 
pectation, be  argued  and  declared,  bis  opinion 
against  the  king.  See  tbe  Cases  of  Dammaree 
and  others,  andof  George  Purchase,  ▲.  it*  17 K); 
and  tbe  Notes  to  those  Cases.] 

''  This  tumult  is  mention^  by  tbe  archbishop 
in  his  Diary,  in  general  terms.  He  speaks  of 
^H)0  persons  there.  Lord  Clarendon  says  some 
thousands^  Whitelock^  treating  of  it  more  hke 
a  lawyer,  considers  the  judgpnent  to  have  de- 
pended on  tlie  circumstance  of  warlike  manner 
with  a  drum. 

[The  foilowiog  is  Foster's  account  of  this 
Gait: 

^  It  was  adjudged  in  tbe  16  Charles  1,  a  sea- 
son of  great  agitation,,  that  going  to  Lambeth- 
h6use  in  a  warlike  manner  to  surprize  the  arch- 
bishop, who  was  a  privy-counsellor,  it  being 
with  drums  and  a  multitude  to  the  number  of 
300,  was  Treason. 

'<  This  is  a  very  imperfect  account  of  an  \u^ 
sunection  which  bath  fouod  a  place  in  tbe 
best  histories  of  that  time.  Tbe  tumult  hap- 
pened on  Monday  the  lltb  of  May  1640  abuutr 
mid* night.  On  the  Thursday  following  tbe  spe- 
cial commbsion,  under  which  the  jmlges  sat, 
was  opened  and  proceeded  upon ;  and  Ben- 
stead  a  ring-leader  in  the  tumult  was  convicted, 
and  within  a  very  few  days  afterwards  exe- 
•  cuted. 

*'  It  is  not  easy  from  the  shoct  note  of  the 
case  given  by  the  reporters  to  collect  tbe  true 
grounds  of  this  resolution  :  but  the  history  of 
tbe  times  will  enable  ua  to  form  a  probable  con- 
jecture concerning  them. 

<*  Qn  the  5th  of  May  the  parliament  was 
dissolved  to  tbe  general  di!>sAtisfaction  of  tbe 
nation:  and,  which  greatly  increased  the  ill- 
humour  of  tbe  people,  the  convocation  was,  by 
a  new  conmission,  impowered  to  continue  sit- 
ting, notwithstanding  the  dissolution  of  tbe 
pmiamenr.  And  tbe  bkme  and  odium  of  both 
these  unpopular  measitreB  were  laid  upon  the 
afohbisbop. 

^*  On  Saturday  the  9th  of  that  month  a  paper 
WW  posted  np  at  tbe  Bxcbange  exhorting  tbe 
ap^prentices'  to  rise  and  ssKsk  the  archbishop's 
house  upon  the  Monday  following;  and  accord* 
ingty  on  that  very  day  an  attempt  was  made 
upon  Lamberb-bouse  by-  a  rabbfe  of  some 
thousands,  with  open  profession  and  proliesta- 
tion,  that  they  woold  tear  ttut  archbishbp  in 
pieces. 

''It  were*  to  be*  wished,  that  the  full  import 
of  tbr  libel  posrtfi'at  the  Exchange,  in  coose- 
quenoe  of  which  tbe  attempt  was  made,  had 
been"  set  out ;  and  aiso  that  we  were  informed 
what  was  tbe  cry  among  the  rabble  at  tbe  time 
of  the  attempt^  more  ttum  that  they  would  tear' 


hw,  armtlfemseffes,  tasdppre^s  riots,  reb^Uio^ 
or  rt^st  enertile^,  and  endeavour  themselves  t6 
sQppress  sticb  diAttrbets  of  the  peace :  Bat  they 

lard  the  most  discreet  way  VrAs  fof  ev^r)  oth 

« \ 

the  archbishop  hi  piec^.  thes^  dttoln. 
staiiees,  could  we  come  at  them,  wdb^d  t>ro- 
bsMy  let  as  ifrto  the  trae  reason  and  motive! 
of  tlie  rising,  and  consequently  into  the  reason 
kfid  groinids  of  the  opinion  or  the  judges :  fai 
if  it  did  appear  by  the  libd  or  by  tbe  Cry  of 
the  rabble  at  Lambeth-house,  that  the  Att^dipt 
#as  made  on  account  of  measures  the  king  bad 
taken  or  was  then  takitjg  at  the  instigation,  ss 
they  imagined,  of  tbe  archbishop;  that  tbe 
rabble  bad  deliberately  and  upon  a  public  iif^ 
vitation  attempted  by  numbers  and  open  force, 
to  take  a  severe  revenge  upon  the  privy-coun-' 
seller  for  the  measures  the  sovereign  had  tak^h 
or  was  pursning;  if  tfiis  may  he  supposed*  to  be 
the  case,  I  think  the  supposition  is  not  very 
foreign,  th^  grounds  aAd  reasons  of  the  resolo- 
tron  would,  m  my  opiuion,  be  sufficientfy  ex- 
'plained,  without  taking  tliat  little  tiiflhie  cir- 
cumstance of  the  drum  into  the  case.  Upon 
such  a  supposition,  the  case  came  within  th^ 
reason'  of  lalbdt's  case  17  K.  8,  cited  by  Hale, 
and'  I  think  too  within  the  rules  laid  dowa  in 
the  two  preceding  sections.  But  withont  the 
help  of  some  such  supposition,  I  see  nothing  ia 
the  case,  as  stated  D/the  report,  which  cim 
amount  tx)  nigh-Treast^n.*^ 

"  The  case  of  Meswitger  for  polling  down 
bawdy  houses,  is  the  next  in  order  of  time,  and 
the  most  extraordinaiy'  of  all  thcise  constroc- 
tions  of  the  law.  It  happened  in  j668,  and  is 
reported  at  length  by  Chief  Justice  Kelyog, 
who  preeided  ar  the  trml.  The  folloitiiig  is  the' 
construction  of  the  statute  of  treason,  esta- 
blished on  this  occasion,  viz.  That  a  tumultu- 
ous risins;  of  foar  or  five 'hundred  persons  some 
of  wliom  have  dabs  and  swords,  with  a  greefi 
apron  borne  on  a  pole  for  an  ensign,  led  by  one 
with  a  drawn  sword,  who  cry  Do«vn  with  tbe 
bamiy- houses,  and  proceed  to  pull  them  down 
(umultuousfy,  and  beat  a  constable  who  op- 
poses them,  is  lev^ng  war  against  the  kiof, 
and  liigh  treason  vntfain  the'statute  of  treasons. 
Eleven  judges,  upon  full  consideration  of  a  spe- 
cial verdict,  were  of  this*  opinion,  contrary  to 
that  of  Sir  M.  Hale  then  Chief  Baron,  who  vias' 
the  only  dissentient.  The  ruling  opiaion  was* 
founded  upon  the  cases  and  authorities  before' 
related:  Tbe  statM  13,  14  Cha.  2,  of  the 
same  sbrt  as  thht  o^'  13  Eliz.  does  not  appear  to 
have  been  resorted  to  upon  this  occasion. 
The  Chief  Justice  states  their  resolution  in 
these  words,  **  This  rising  with  intent  to  pull  down 
bawdy-houses  in  general,  or  to  break  opea 
prisons  in  general  and  let  out  prisoners,  and 
putting  their  intention  in  execution  by  force, 
any  of  these  instances  is  a  levying  war  against 
the  kin^,  and  high  treason  at  common  law, 
within  the  declaration  of  tbe  statatc'S5  £d.  3/' 

**  If  any  of  the  arguments  before  uiged  agairist 
theibimer  cvses,  have  induced'  thi  re&del'  to 
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$0  attend  aod^Mbfi  the  jvsticifi  19  eoob  cmc, 
or  other  mioi^ten  of  the  king  in  doiogit :  A«d 
CoU,Pi,  Cor,  9.  U  nay  leyj  ww  to  expnlne 
•tniDgefp}  10  deliver  oMii  out  of  priipp,  tort- 

. : : T-r-^ • } 

^oubt  of  tlieir  autborityy  he  19 jfl  not  )»e  inclined 
to  respect  the  present,  which  wet  founds  opoo 
them-  It  ^eeine  likewise  to  he  i|s  obscure  as 
tp  its  external  history,  aq  that  of  iiensted, 
which  for  this  defect  is  specially  objected  to  by 
Mr.  Justice  Foster. 

H  The  title  which  it  hears  in  tlie  State  Trids 
ia  thus,  **  The  Trials  of  P.  M.^.  for  high  trea- 
fon,  in  tumultttOQslj  nssenvblio^  themselves  in 
Jllfoorfields,  and  other  places,  under  colour  of 
palUag  do^^n  batvdy-houses.*'  In  Kel.  70,  it  is 
**  on  pretence  to  poll  down  hawdy-bouset  and 
^sreak  open  prisons,  and  set  prisoners  at  li- 
berty." The  Chief  Justice  in  summing  up  to 
the  Jqi^  flays,  <'  These  people  pretend  their 
design  was  against  bawdy-booses/* 

**  Theaccouat  of  the  trial  begins  thus»  **  Upon 
Easter  Monday  last,  the  usual  time  for  the  ap- 
prentices liberty  for  their  civil  recreations,  a 
rude  multitude  of  people  met  together  in  Moor- 
fields^  where  being  so  assembled,  they  fvere  in- 
stigated by  some  factious  persons*  amoop;  them ; 
who,  to  colour  their  design,  insinuated  iiatQ  the 
rabble  Uie  pulling  down  of  bawdy-houses. 
Under  which  colour  of  reformiagbawdy-houses^ 
they  at  lepg^h  raised  a  great  hubbub,  and  so 
increasing  in  their  disorders  in  a  tumultuous 
manner,  committed  many  noxious  crimes.'' 
If  we  aaay  rely  on  the  short  account  given  of 
the  speech  of  th^  king's  counsel,  they  made 
little  or  no  mention  of  putiiag  down  bawdy* 
houses^  but  most  of  the  falling  upon  the  king's 
officers  and  beating  them,  and  breaking  the 
prison  and  letting  out  prisoners.  The  evidence 
shews  that  the  cry  of  the  mob  was,  *  Pown 
'  with  the  red  coats,*  as  well  as  '  Down  with 

*  the  Bawdy-houses,'  and  the  most  prevniliog ; 
ami  '  if  the  king  did  not  give  them  liberty  of 
'  conscience,  that  May  day  ibust  be  a  bloody 
'  day  ;*  and  that  *  they  would  come  and  pull 

*  Whitehall  down/  (at  that  time  the  king's 
residence.) 

**  Upon  seeing  sir  Philip  Howard  at  the  head 
of  the  guards,  they  took  him  for  the  Duke  of 
York,  and  were  on  that  acqoupt  more  irritated, 
and  Uirew  stones  at  iiim.  The  Chief  Justice 
dwells  upon  these  circumstances,  in  his  address 
to  the  Jjury.  Other  parts  of  his  speech  deserve 
coosid^raMon*— as  ^  After  all  this  trouble  we 
have  had  in  this  nr^tipn,  it  is  a  sad  thing  that  a 
Bumber  of  giddy-lkeaded  people  mn&t  gather 
together  under  pretenoe  of  reformatio)^,  to  dis- 
turb the  peace  of  the  nation  again.'  And 
again, '  This  thing  is  of  desperate  consequence. 
We  must  make  this  for  a  public  example: 
There  ia  Fea.^Qn  we  shquld  be  very  cautions. 
We  are  but  newly  delivered  from  rebellion; 
and  we  know  that  that  rebellion  first  began 
under  the  pretence  of  religion  and  the  law  : 
£or  the  deyil  hath  always  this  vizard  upon  it.' 
In  his  own  report  he  uses  siniilarexpressions. 

^  Xi^e  circumstances  being  ooosidered^  it  is 
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«HHre  eoi}n«^loia,  or  to  any  other  end  pteteml- 
ing  reformation  on  their  own  heads  without 
warrant,  this  is  a  levying  of  war  against  the  kmg 
because  they  took  upon  them  royal  authority. 

fair  to  argue,  that  there  Tras  something  more  in 
this  case  t^an  tl>e  forensic  accounts  of  it  im- 
port ;  and  that  it  may  have  been  considered  to 
be  an  insurrection  against  the  government;  at 
tliat  time  become  unpopular  on  account  of  the 
recent  difgrace  of  the  Dutch  war,  and  the  loose 
manners  of  the  court.  The  cry  for  liberty  of 
QQHScience,  may  lead  to  one  cause  of  the  dis- 
turbance. The  king  had  then  lately  issued  a 
proclamation'  upon  the  address  of  pariiament, 
against  oonventicl^  which  woeiuUy  disappoint- 
ed the  dissenters:  For  they  had  flattered  them- 
selves with  hopes  of  iudulj^ence,  after  the  earl 
of  Clarendon's  fall,  which  was  then  raoent. 
The  earVs  great  enemy,  the  duke  of  Buekii^ 
ham,  become  chief  minister,  is  said  to  bare 
encouraged  them  in  these  hopes.  Perhaps  this 
riot  was  the  first  outward  shew  of  public  di^ 
content,  and  therefore  was  thought  to  reqnire 
suppression  with  extreme  rigour.  The  Chief 
Justice  seems  to  have  been  actuated  by  some 
such  principle. 

"  The  stale  of  men's  minds  within  so  lew 
years  after  the  Restoration,  of  the  Cavaliers 
especially  and  their  connectioqs,  who  had  so& 
fered  severely  from  popular  assemblies,  and  ^ 
still  felt  the  smart  of  their  oppression,  should 
be  taken  into  the  account.  Most  of  the  judges 
had  been  of  the  suffering  party.  The  Cliief 
Justice  had  the  charaeter  of  a  violent  Caaalier : 
an  escasable  fault  in  one  who  had  suffned 
under  the  Usurpation*  But  I  am  afraid  he 
oarxied  this  quality  too  far,  and  exercised  his-  * 
power  arbitrarily.  He  was  accused  in  the 
House  of  Commons,  in  the  year  next  before  this 
trial,  of  fining  i«uryroen,  and  brought  to  answer 
for  it  at  their  bar.  Yet  be  was  only  censured 
in  the  committee,  by  a  vote  which  was  never 
confirmed  by  the  House.  [9  Com.  Journ.  95„ 
37.] 

**  The  above  circumstances  may  hove  ope>i 
rated  in  part,  to  bring  about  the  decision  of 
this  case.  But  such  a  decision  ouaht  not  to 
have  outlived  its  generation.  It  will  not  beav 
the  scrutiny  of  cool  reflection,  and  is  unworthy 
of  appearing  as  a  precedent  under  that  happy 
administration  of  justice  which  we  have  enjov« 
ed  since  the  Revolution ;  and  more  especially 
under  the  government  of  the  house  of  Hanover, 
wJiich  that  glorious  event  procured  to  us.  It 
is  fit  only  for  the  Star-chamber,  and  such  mi-^ 
nisters  and  magistrates  as  a  race  of  Tttdor» 
and  Stuarts  would  employ  to  pervert  the» 
laws. 

**  Sir  Matthew  Hale's  learning  and  eminence 
confirm  this  observation  with  the  force  of  legal- 
argument  and  authority.  His  opinion  is  wortb* 
tlwt  of  a  host  of  his  brethmn.  He  diffbred 
from  them  in  this  iudgment ;  and  if  weight 
and  not  number  will  establish  ^oth,  bis  rea- 
soning must  prevail.  His  argument  is  mo- 
destly stated  by  himself  thus.  [^  Hale  H.  P.  C. 
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And  Moor's  Reports,  pa^.  690,  621.  in  the  case 
of  the  efirl  of  Essei,  in  wbich,  amongst  other 
things,  it  was  resolved,  that  his  attempt  with 
force  to   remove  the  queen's  counsellors  was 
liigh-Treason  i  and  likewise  that  the  earl  of 
Southampton,  who  adhered  to  him,  although 
he  knew  of  no  other  purpose  of  the  earl  of 
Essex,*  but  a  private  quarrel  against  some  of 
the  queen's  servauts,  yet  this  was  treason  in 
him,  the  act  of  the  earl  of  Essex  being  rebel- 
lion and  treason ;  and  so  it  was  also  resoUed 
that  all  those  who  went  with  him  out  of  Essex 
bouse  in  aid  of  him,  it  was  Treason  in   them 
whether  thej  knew  any  thin^  of  his  intent  or 
not.    AndCro.  part  1.  583,  in  Benstead's  case,, 
it  was  resolved  by  all  the  Judges,  that  going  to 
Lambeth-house  in  warlike  manner  with  drums, 
and  a  multitude,  as  in  the  Indictment,  to  the 
'  number  of  three  hundred,  &c.  to  surprize  the 
archbishop,  who  was  a  privy  counsellor,  was* 
treason.     And,  2dly,  It  wns  resolved  that  the 
justices  of  Oyer  and  Terminer  may  sit,  enquire 
and  try  prisoners  all  in  one  day.     3dly,  It  was 
resolvffd,  that  the  breaking  of  a  prison,  wherein 
traitors  were  in  durance,  and  causing  them  to 
escape,  was  treason,  although  the  parties  did  not 
know  that  traitors  were  there.     And  so  to  break 
a  prison  wrtereby  felons  escape,  this  is  felony, 
though  they  do  not  know  them  to  be  in  prison 
for  such  ofiicnce.    Note,  Thnt  resolution  as  to 
breaking  a  prison  where  felons,  &c.  are,  must 
(as  I  think)  be  intended  only  where  the  intent 
was  only  to  break  open  one  prison,  and   no 
more ;    for  if  the  design  was  to  break  open 
prisons  in  general,  and  they  put  that  m  execu- 
tion as  to  one  prison,  that  is  Hioh  Treason  ac- 
oerding  to  the  books  before  cited;  but  then 
on  the  evidence  it  must  be  proved  that  their 
intent  was  such,  and  by  such  proof  as  satisfieth 
the  jury. 

After  Uns  Resolution  in  general,  we  went  to 
(consider  the  particular  cases  as  they  were 
found  upon  the  several  special  verdicts ;  and 
thereupon  it  was  agreed  by  nil  of  us,  except  the 
Chief  Baron,  who  said '  he  doubted  on  the 
main  ;  that  as  to  Messenger  and  Beasley  in 
the  first  verdict,  and  to  Cotton  in  the  second 
special  verdict,  and  as  to  Limerick  in  the  fourth 
special  verdict,  tliat  the  matter,  as  it  was  found' 
against  these  four,  was  high  treason  in  them 
^"'■■■ii     -»i        II  ■      I-  ■       I 

134.]  lie  dissented,  *'  First,  because  it  seem- 
ed but  an  unruly  company  of  apprentices.  Se- 
condly, because  the  finding  To  pull  down 
bawdy-houses,  might  reasonably  be  intended 
two  or  three  particular  bawdy-houses;  and  the 
indefinite  expression  should  not,  in  materid 
odiotd^  be  construed  either  universally  or  gene- 
rally. Thirdly,  because  the  statute  1  Mar.  c. 
ID,  though  now  discontinued,  makes  assemblies 
of  above  twelve  persons,  and  of  as  hish  a  na- 
ture, only  felony.  And  that  not  without  a 
eontinuance  together  an  hour  after  proclama- 
tion made;  as  namely  an  assembly  to  pull 
dowD,&c. — Ayd  the  statute  3, 4  Ed.  6,  c.  5,  is 
to  the  same  purpose."  " 
*  See  vol.  1.  p.  1333« 


all, '  and  accordingly  they  had  judgment,  and 
were  executed :  but  as  to  Appletree  in  the  fint 
special  verdict,  and  as  to  Latimer  in  the  third 
special  verdict,  tliere  was  difference  in  opinion 
amongst  us,  whether  the  verdict  was  sufficiently 
'found  against  them  to  judge  it  high-treason  or 
not.     For  besides   the  Chief  Baron,  who  was 
against  all,  my  brother  Atkins,  Tyrell,  Wind- 
ham, and  Wylde,  held  that  the  verdict  was  not 
sufficient  against  those  two,  for  to  give  jud|^ 
ment  that  they  were  guilty  of  treason;  because, 
they  said,  it  was  not  rxpressly  found  tb^t  they 
were  aiding  and  assisting.     But  myself,  brother 
Turner,    Twisden,    Archer,    Raynsford,   and 
Moreton,  thought  the  verdict,  as  it  wai  fouad 
against  them,  to  be  as  full  and  plain  as  any  of 
the  rest.     For  first,  as  to  Applerree,  the  ver- 
dict first  finds  in  general,  that  the  number  ia 
the  indictment  were  Hsscuibled,  as  in  the  in- 
dictment, with  ad  intent  to  pull  down  bawdy»> 
houses :  thai  Bea&ley  led  them  as  their  cap-' 
tain  ;  that  M^senger  had  a  green  apron  upon 
a  staff,  which   he  flourished  as  colours ;  and 
then  that  Appletree,  the  person  now  in  ques- 
tion, was  amongst  them  both  the  days,  and  ww 
the  first  that  struck  at  Pevereli  tlie  constable, 
nod  was  auiongst  them  at  Burlingham's  house 
at  Saffian-Hill,  and  pulled  part  of  that  house 
down,  and  the  next  to   it,  and   struck  at  one 
that  admonished  him  to  be  quiet ;  so  that  here 
are  several  acts  of  force  found  to  be  actually 
committed  by  htm  in  pursuance  of  their  design, 
and  then  tlier^  is  no  need  to  find  him  to  be 
aiding  and  assisting  :  for  that  clause,  we  said, 
was  only  necessary  to  be  found  where  the  jury 
find  a  person  was  there  among  them,  and  find 
no  particular  act  of  force  done  by  him,  but 
only  his  presence,  there  it  is  necessary  that  they 
find  he  was  present  aiding  and  assisting.    Aad 
for  the  same  reasons  we  held  the  verdict  to  be 
foil  also  against  Latimer,  because  it  was  fint 
found  that  the  multitude  was  assembled,  as  fa 
the  indictment,  on  pretence  of  breaking  pri- 
sons and  releasing  prisoners  in  general,  which 
is  agreed  by  all  (except  the  Chief  Baron  Hale) 
to  be  treason  ;  and  then  they  find  that  Latimer 
was  amongst  them,  and  active  in  breaking  open 
the  prison  at  Clerkenwell  (where  prisoners^ 
some  for  felony,  and  others  were  (et  loose), 
and  that  he  was  with  the  rest  in  the  prison 
after  it  was  broken  open,  and  so  an  act  fixed 
upon  him.     But  although  six  of  us  were  well 
satisfied  in  our  judgments  as  to  them,  yet  when 
I  waited  on  the  king,  I  acquainted  him  there 
was  some  difference  in  opinion  as  to  those  two, 
upon    finding    of  the  special    verdict;   and 
although  the  greater  number  of  us  were  of  opi- 
nion, that  the  verdict  was  well  found  as  to 
those  also,  yet  I  intreated  his  majesty  to  make 
use  of  that  difference  in  opini6n  to  shew  his 
mercy  towards  them,  the  rather  because  we 
had  agreed,  that  as  to  four  of  them  the  verdict 
was  clearly  good  as  to  proceed  to  judgment 
against  them,  and  that  I  hoped  would  bd  ex-, 
ample  enough  to  deter  others   fVom  the  like 
practices ;  and  besides  it  would  appear  an  n^ 
stance  of  his  iniuesty*s  great  mercy  that  h9 
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woolif  not  proceed  to  the  Int  extremity  against 
anjy  where  there  was  not  a  full  concurrence  of 
all  his  judges :  «rhich  his  majesty  was  pleased 
to  take  very  graciously,  and  ordered  me  to 
proceed  accordingly,  and  so  they  two  were 
spared.  But  as  to  Green  in  the  first  special 
verdict,  and  Bedle  in  the  third  special  verdict, 
we  ail  agreed,  that  the  verdict  was  not  foil 
fnoo^h  as  to  them,*  for  us  to  judge  it  trea- 
son, in  them,  because  the  verdict  only  finds 


*  See  4  Burrow,  8080. 


that  they  were  present,  and  finds  no  par- 
ticular act  of  force  committed  by  theoD, 
and  doth  not  find  that  they  were  aiding  and 
assisting  to  the  rest;  and  it  is  possible  one 
may  be  present  amongst  such  a  rabble  only  one 
of  curiosity  to  see :  and  whether  they  were 
aiding  and  assisting  is  matter  of  fnct  which 
ought  to  be  expressly  found  by  the  jury,  and  not 
be  iefl  to  ns  upon  ary  colourable  implication  ; 
and  accordingly  these  two  were  discharged.* 

I      •  See  the  Case  of  Rex  v.  Boyce,  4  Burr.  207S. 
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Proceedings  against  the  Earl  of  Orrery,  on  an  Impeachment 
of  High  Crimes  and  Misdemeanors :   21  Charles  II.   a.  d. 

1669- 


>    Naoemher  25, 1669. 

A  PETITION  of  sir  Edward  Fitiharris,  hart, 
and  Philip  Alder,  cent,  asainst  the  earl  of  Or- 
rery* was  read  in  the  House  of  Commons, 
containing  in  substance,  raising  of  monies  by  his 
own  authority,  upon  his  majesty's  subjects;  de- 
nuding The  kinys  subjects  of  their  estates. 
The  money  raised  was  for  bribing  hungry  cour* 
tiers  to  come  to  his  ends,  and  if  the  kin^r  would 
not,  he  had  50,000  swords' to  compel  him. 

Mr.  Garr<mav  moves  to  have  the  point  of 
time  asserted  when  these  things  were  Odne :  if 
the  Petitioners  had  concealed  it  long,  then  his 
majesty  waB  in  danger.  The  Petitioners  were 
then  cnlled  in,  and  affirmed  the  words  spoken 
and  things  done,  since  the  Act  of  Inrfismnity. 

Colonel  Sandys  moved  it  to  be  taken  into 
consideration ;  and  attributed  our  misfortunes 
10  monies  so  disposed  of. 

Sir  R.  Carr  moves  that  the  treasonable  words 
may  be  read,  and  the  {gentlemen  of  the  long 
tobe  may  give  their  judgments  what  they 
amount  unto. 

Ser).  Maynard.  The  charge isgeneral,  trea- 
son  and  misdemeanor.  He  thinks  the  words 
are  treason.  95  Edw.  3rd,  is  the  measure  of 
treason. 

Sir  Fr,  Goodrich,  Words  mike  not  a  trva- 
son,  but  this  is  by  act  25  Edw.  3rd. 

Mr.  Sdw.  Seymour.  We  have  found  that  a 
charge  of  high  treason  in  the  House  of  Com- 
mons, is  a  remedy  for  the  gout  Wonders  that 
the  words  have  been  called  in  question,  *  re- 
*  fleeting  on  the  duke  of  Orraond.'  This  had 
never  been  brought  in  question,  if  those  had 
been  silenced — Would  have  him  surttmoned; 
hnt  if  he  cannot  come,  would  have  his  chaise 
sent  him. 

Colonel  Sandys,  Would  know  who  the  per- 
sons are  Seymour  mentions. 

Sir  R  Howard,  No  discourses  of  well  or  ill 
men  should  come  before  us,  when  n  person  is 
accused.  It  is  a  hard  thing  these  words  should 
have  been  concealed  thus  long  ;  no  man  can 
make  this  treason  by  S5  Edw.  3. 

♦  Neither  the  Petition  nor  the  Articles  of 
Impeachment  are  entered  in  the  Journals. 

you  vit 


Xord  Cavendish  takes  him  down  to  the  Or^ 
ders.  Not  proper  to  launch  into  any  thing  that 
is  not  in  the  business  before  us. 

Mr.  Edw.  Seymour.  The  charge  htUi  not 
been  brought  against  lord  Orrery,  if  one  had 
been  brought  against  the  duke  of  Ormond. 

Sir  it.  Howard,  The  earl  of  Meath  came 
to  acquaint  him  with  his  business,  which  he 
will  te)l  you  more  of  hereafter — Moves  that  the ' 
business  may  he  prosecuted,  and  that  if  lord 
Orrery  cannot  come  he  may  be  brought  in  a 
chaise.  What  way  would  you  go,  pray  resol? • 
on  presently :  on  25  Edw.  3rd  he  cannot  be  ac* 
cused ;  if  on  13  Car.  2,  it  lies  at  their  doors 
that  so  long  have  concealed  it. 

Sir  Tho,  Lee,  Common  fame  has  made  these 
two  great  lords  enemies.  He  hopes,  by  their 
falling  out,  the  king  and  his  subjects  may  be 
the  k«tter  for  it.« 

Sir  R.  Temple  thinks  the  words  are  a  mis- 
prision of  the  king's  government :  words  though 
not  treason,  may  be  evidence  of  treason;  if 
they  do  design  to  perpetrate  some  treason,  they 
are  treason  s  would  have  the  Petitioners  called 
in,  to  know  whether  they  ha%'e  two  witnesses  to 
pit>ve  these  words.  By  too  long  silence,  thev 
might  have  time  to  execute  their  treason,  ff 
vou  conclude  it  treason,  the  person  must  hear 
his  chaise  read  in  his  place,  and  his  answer, 
and  then  withdraw. 

Sir  Job  Charlton  cites  Pine's  case,  <  That  the 
'  king  was  a  ffK>l,  and  unfit  to  eovern.'  The 
Irish  Friar  at  Lisbon,  who  sftid, '  He  would  come 
'  over  to  kill  king  James,'  was  guilty  of  treason. 

Mr.  Swynfin  vtould  be  informed  how  yoa 
will  proceed,  in  order  to  information  where 
he  may  be  tried,  the  treasonable  words  being 
said  to  be  spoken  in  Ireland.  He  must  first 
be  heard,  and  witnesses  must  be  examined. 
The  words  may  be  treason,  or  not  treason,  ac* 
cording  to'  circumstance :  Thinks  it  a  parlia* 
roentary  way  to  appoint  some  short  time  for 
examination  of  witnesses,  and  then  call  it  what 
you  will,  and  draw  Up  the  charge. 

Mr.  Garroway  would  n.ot  have  him  commits 
ted,  but  heard  in  the  house :  would  have  the 
Petitioners  give  security  to  prosecute,  and  the 
member  liketvise  be  secured  to  appear. 

3N 
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Sir  R,  Howard.  If  they  be  trucking;  viitnesses, 
tu  keep  this  in  tJie  dark  so  long^  they  deserve  a 
tebuke,  and  at  least  to  gi?e  security  to  prose- 
cute. Lord  Orrery  wiil  undergo  any  torture 
rather  than  the  torture  of  not  answering  his 
charge. — On  a  division  it  was  resolved,  that 
Treasonable  Matter  was  contained  in  this 
Charge,  182  to  144. 

Sir  Winston  Churchill  knew  not  .how  we 
could  proceed  against  lord  Orrery  being  a 
privy  counsellor.  But  it  was  averred  he  had 
no  Privilege  iu  that  case.  It  was  then  re- 
solved, <'  That  lord  Orrery  be  sent  for  in  cus- 
tody of  the  sefjeaiu  at  arms.'*  It  was  also  or- 
dered, That  a  copy  of  the  Articles  against  lord 
Orrery  be  sent  him  by  theserjeant  at  arms,  and 
his  attendance  required,  to  give  his  Answer  to 
them;  if  he  be  not  able  to  come,  then  that  the 
Serjeant  is  to  leave  a  keeper  with  him,  to  at- 
tend him  till  be  is.* 

The  Earl's  Defence. 

.  December  1.  The  earl  of  Orrery,  in  his 
seat  near  the  bar,  answers  his  charge.  Because 
of  his  indisposition  of  the-^outf  sir  Robert 
Howard  asked  leave  that  he  mi^bt  sit,  which 
was  granted. — ^The  earl  began  with  acknow- 
Ledgine,  with  all  humbleness,  the  justice  and  fa- 
vour of  the  house,in  having  the  ten  Articles  sent 
him.  The  Articles  bring  no  less  than  his  life 
and  estate,  and,  what  should  be  more  than 
both,  his  loyalty,  in  question  ;  but  he  has  in- 
nocence, without  which  he  durst  not  appear  be- 
fore the  House.  He  should  be  un«^orthy  to 
aerve  his  country  in  this  place,  should  he  fly 
your  justice.  In  some  places  the  Articles  are 
dark,  in  some  places  intricate  and  immethodi- 
cal.  If,  by  reason  of  some -months  sickness, 
•ad  a  spirit  wounded  with  such  a  charge,  he 

*  During  the  Debate  no  member  was  ,suf. 
fered  to  go  out,  without  leave  asked,  and  when 
obtained,  was  enjoined  by  the  Speaker  not  to 
communic&te    any   thing  that  passed   in   the 

-  House. — **  It  was  the  sentimei^t  of  a  great  and 
dangerous  minister,  sir  Thomas  Clifibrd,  tliat  he 
should  be  able  to  do  nothing  in  Ireland,  while 
Orrery  was  president  of  Munster ;  and  this  is 
the  secret  of  bringing  the  impeachment  against 
him  into  parliament.      The  earl  having  had 

^  timely  notice  of  the  design  of  his  enemies, 
came  over^  and  took  his  scat  in  the  English 
House  of  Commons,  but  being  seized  with  a 
violent  fit  of  the  gout,  that  opportunity  was 
taken  by  his  adversaries  to  bring  on  bis  affair, 
and  to  get  him  committed."  love's  Memoirs 
of  the  earl  of  Orrery. 

t  **  As  the  earl  of  Orrery,  being  scarce  half 
recovered  from  his  gout,  was  going  up  the  stairs 
leading  from  Westminster-hall  to  the  court  of 
requests,  one  of  his  friends  observing  to  him 
that  he  ascended  the  steps  with  great  difficulty 
and  pain,  <  Yes,'  said  he  '  my  ftet  are  weak, 
but  if  my  heals  will  serve  to  carry  me  up.  I 
promise  you  my  head  shall  bring  me  safe  down 
again."  Morrice's  Memoirs  nf  the  earl  of 
Orrery,  chap.  6.   His  lordship  prophesied  rit;Kt. 
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mis-etpress  himself,  he  hopes  he  shall  be  par- 
doned. 

Art.  1.  lie  thinks  rather  a  narrative  than  a 
charge.  The  Charge  says  not  that  those  ha 
corresponded  with  were  traitors  or  rebels. 
It  is  no  crime  to  hold  correspondence  with  the 
militia,  for  if  they  had  power  to  do  ill,  they  had 
power  to  keep  from  ill ;  they  were  the  interest 
the  king  took  care  of.  Should  he  say, '  Eng- 
land lies  a  bleeding  now  Londonls burning,' these 
were  words  t(»  stir  up  compassion  rather  thau 
rebellion.  They  (ilie  petitiouers)  accuse  him 
of  no  bad  intention  in  what  he  did,  and  no  ill 
consequence  followed  upon  it. 

To  Art.  3.     **  Tlmt  he  gained  to  his  own  use 
great  sums  of  money,  to  raise  up  sedition,  and 
told  the  purchasers,  that  unless  money  was  rai- 
sed to  feed  ttie  hungry  courtiers  nothing  would 
be  done,  and  levied  13.750/.  to  obtain  his  end, 
by  corrupt  means,   which  moneys  were  con- 
verted to  his  own  use:"  Answers,  It  is  not  bis 
Custom  to  UbC   uncivil  language  to   any,  roach 
le&s  to  a  courtier.     The  king  will  tind  tltosewho 
exhibited  the  Arlicle.t  more  apt  to   rebel  than 
the  I ri»h  interest.     There  were  voluntary  sub- 
scriptions of  one  penny  per  acre   towards  tht 
charge  of  getting  an  Act  of  Settlement.    Is  it 
a  likely  thing  that  he  should  put  them  into  re- 
bellion, and  not  head    them ;  cheat  tlieni  of 
their  money,  and  think  to  have  an  interest  in 
them  ?  If  this  Article  were  true,  he  was  filter 
to  he  sent  to  Bedlam  than  to  answer  it  here: 
he  protects  he  lost  300/.  by  that  business :  de- 
sires tlmt  he  who  received  the  money,  may  cer- 
tify what  he  receired.  It  is  as  ordinary  to  takt 
subscriptions  of  this  nature,  as  for  the  fens. 
This  has  been  these  9  years,  ^ud  no  complaint 
made  :  denies  the  black  list :  it  is  strange  that 
700/.  raised  voluntarily  in  16C1,  should  beget  a 
rebellion  in  1663  :  another  penny  per  acre  was 
raised  by  act  of  parliament :  it  is  not  likely  he 
should  refuse  what  is  given  him   by  act  of  par* 
liament. 

To  Art.  3.  "  Imprisoning  of  people  for  bring- 
ing certioraries:"  Answers,  If  any  werej>unished 
it  \vas  for  some  insolence  done,  not  for  bringing 
ccrtiomrics.  Denies  letters  for  non-appearance. 
He  has  gran  ted  many  petitions :  denies  incroacb- 
ing  upo«i  any  man*!>  freehold,  unless  in  forcible 
detainers,  liis  court  of  precedency  never 
meddles  with  it ;  but  they  have  power  to  quiet 
possessions,  after  3  years  quiet  possession.  Fiti- 
geruld  *  was  a  person  who  forfeited  (ii» 
estate  by  rebellion.  There  was  a  letter  from  a 
high-bhcriff',  directed  to  the  lord  president  of 
Munster,  and,  in  his  absence,  to  tne  vice  pr»> 
sident,  complaining  of  Fitzgerald's  forcible  de- 
taining a  casile,au(l  resisting  the  sheriff's  power, 
defying  his  power  in  open  words,  as  if  running 
ifito  rebellion.  The  lord  chief  justice  of  Ire- 
land said  to  him,  *  he  wasobligedto  assist  ths 

•  The  charge  was,  **  That  he,  by  a  pap«r 
order,  dispuasesK-d  one  Edmund  Fitzgerald  of 
a  house  and  2000  acres  of  land  :  slew  one  of 
Fitzgerald  b  scrvauts,  and  mortally  wounded 
oihtris,  ^c." 


917] 


STATE  TRIALS.  21  Charles  II.  1689 the  Earl  qf  Orrery. 


[9IS 


therifF,  and  his  forces  to  b^  subservient  to  the 
sheriff/  and  this  in  i\  time  when  we  feared  in- 
vasion from  the  FrencI),  and  a  strong  pkice, 
and  the  best  port  in  Ireland.  Never  heard 
complaint  agninst  any  man,  nor  ever  hindered 
due  prosecution  of  law. — To 

Art.  4.  The  Article  before  was  df  protect- 
ing English,  now  of  an  '  Irish  murderer  • 
'that  he  should  get  him  bailed,  and  so  he 
escapes.'  If  the  justice,  upon  his  letter,  do 
bail  a  man  nothnilablc  by  law,  it  was  his  fault ; 
he  knows  not  for  what  the  man  was  committed. 

To  Art.  5.  t  Hat  witness  to  clear  this. 
Sir  John  Broderick  nnd  sir  Richard  Osborne 
will  prove  the  action  to  be  voluntary  ;  that 
land  in  his  possession,  nnd  had  set  it  for  99 
jears. 

To  Art.  6. 1  Denies  any  triMl  from  either 
soldiers  or  adventurers,  but  ns  a  friend  to 
hoch  and  a  privy-c  )unselh)r  of  England  and 
Ireland. 

To  Art.  7.  §  Denies  any  creatures  of 
his  own  to  have  taken  to  farm  the  King's  reve- 
nue. The  revenue  is  openly  set  at  the  coun- 
cil-board in  Ireland  :  never  satv  the  lord  lieute- 
nant, nor  any  counsellor,  refuse  the  larger 
offes.  Only  the  Excise  beginning  in  1663  and 
ending  1664  it  was  not  valued  at  above  20,0(X)/. 
But  the  aldermen  of  Dublin  goffered,  if  he 
would  take  it,  they  would  give  30,000/.  rent, 
and  if  they  might  take  it,  they  woald  secure  the 
rent  to  lord  Kingston  aud  him.  The  Article 
mentions  not  in  what  kingdom.  It  is  obscure, 
as  if  it  meant  more  than  it  does  express.  By 
this  they  got  but  )50/.  a-piccc.  They  had  a 
warrant  after  a  full  hearing  to  set  it  for  36,000/. 
aud  Hiey  gave  39,000/. 

To  Art.  8. 11  Answers,  He  paid  arrears 
to  the  army,  according  to  the  king's  Declara- 
tion at  Breda  :  knows  not  to  have  done  it  either 
€0  those  out  of  the  army,  or  to  such  as  opposed 

*  This  was  one  John  Mac  Davey  ^ulcahill 
who,  being  committed  by  the  governor  of  Wa- 
terford  for  treason,  murder,  &c.  was  bailed  by  a 
justice  of  peace  (as  the  Article  recites)  *  at  the 
earl's  direction.* 

t  Art.  5.  This  was  *  for  compelling  one 
Thomas  Walsh,  of  Piltown,  esq.  to  convey  td 
him  lands  of  inheritance  to  the  yearly  value  of 
tool,  under  pretence  of  procu'ring  witnesses  to 
prove  him  guilty  of  the  late  rebellion.' 

J  An,  6.  This  was  *  for  prejudicing  the 
adventurers  and  soldiers,  to  whom  the  marquis 
of  Antrim's  lands  were  nllotjed,  by  granting  a 
lease  of  a  part  of  them  to  colonel  Talbot,  who 
married  his  sister.' 

§  Art.  7.  This  was  *  for  xausing  some 
of  his  own  creatures  to  take  and  farm  several 
branches  of  the  revenue,  at  far  lower  rates  than 
others  had  offered.' 

II  Art,  8.  This  was  *  for  converting 
several  sn*ns  of  his  majesty's  treasury  in  Mun- 
ster  to  his  own  use,  for  ordering  payment  of 
arrears  for  service  done  for  the  late  usurpers, 
and  for  employmg  some  of  the  guard  of  halber- 
diers, who  assisted  at  the  late  king's  ronrdcr/ 


the  king's  Restoration  :  only  one  gentleman  of 
quality  turned  out  o(  the  army,  tor  being  an 
Anabaptist,  a  little  before  the  kipg's  Restora- 
tion. This  was  the  man  that  came  eightscore 
miles  to  discover  the  plot  at  Dublin,  to  whom 
he  gave  100/.  which  he  looked  upon  with  con- 
tempt, and  protested  he  would  never  serve  any 
farther,  if  rewards  were  offered  him :  denies 
the  *  employing  the  halberdiers  that  were  the 
guard  of  the  king's  murder.'  He  turned  out  a 
nephew  of  his  own,  who  had  married  a  daughter 
of  one  of  the  king's  judges. 

To  Art.  9.  *  Denies  the  selling  of  a  foot 
of  land  to  any  Irish  rebels :  Denies  the  buying 
of  any  lands  of  any  Irish  Papist,  except  15 
acres  near  Dublin,  for  which  he  paid  400/,  for 
the  convenience  of  bin  horses ;  had  the  seller 
of  it  been  judged  nocent,  he  bad  lost  his  title  : 
One  acre  of  lan((  in  Limerick  is  valued  at  eight 
in  Kerry,  and  his  lo(  happened  to  be  in  Kerry, 
and  sa  his  troop  after  that  rate  were  satisfied 
in  Kerry,  according  to  the  claim ;  but  they 
have  lost  both  their  time  and  money,  ibr  want 
of  due  claim  by  the  Act. 

To  Art.  10,  and  last,  f  This  Article,  if 
true,  would  strike  him  dumb  with  its  weight. 
The  charge  is  general,and  he  denies  it.  All  these 
look  rather  like  aspersions  than  accusations, 
and  so  this  general  Article  he  must  answer  ge- 
nerally. No.  He,  being  one  of  the  council,  ad- 
vises one  way  for  the  farming  of  the' king's 
rents;  another,  another  way.  He  had  nothing 
to  do  with  what  the  king  would  do  in  mercy ; 
they  are  only  to  do  wnat  law  enjoins  them. 
It  is  not  crime,  but  difference  of  opinion,  he  is 
charged  with.  The  great  point  is  of  *  compel- 
ling  the  kin^  with  50,000  swords  ;'  had  it  en- 
tered  into  his  heart,  he  durst  not  have  appear* 
ed  here ;  and  he  wishes  those  50,000  swords 
in  his  heart,  if  he  said  the  words;  hopes  that 
his  judges  will  consider  the  accusers,  and  the 
accused.  At  least  it  is  not  a  probable  thing  he 
should  utter  such  words  in  1659;  they  had 
then  such  tumblings  and  tossings  as  were  iii 
England.  He  had  then  sent  a  letter  to  his 
brother,  lord  Shannon,  then  with  the  king,  viz. 

*  That  if  your  majesty  will  be  pleased  to  tran- 
sport yourself  mto   Ireland,  to  your  proies- 

*  Art.  9.  This  was  *  for  purchasing  land^, 
before  trial,  of  persons  pretending  to  inno- 
cence, and  then  concealing  and  withdrawing 
the  evidence  against  them ;  and  for  procuring 
lands  to  be  assigned  to  himself  and  his  troop, 
for  service  dnne  to  the  usurped  powers.' 

t  10.     This  was  *  for  committing    several 
breaches  of  trust  to  his  majesty,  and  tempting  . 
the  officers  of  the  Treasury  by  bribes;    and 
evidencing  a  great  ambition  and  scorn  to  his 
majesty's  power,  by  threatening,   '  that  if  his 

*  majesty  did  not  confirm  th^  estates  of  a  party, 
'  at  that  lime  headed  by  the  said  earl,  that  his 

*  majesty  should  be  compelled  to  do  it  with 
'  50,000  swords :'  and  for  exercising  high  op- 
pressions and  extortions;  and  also  forgiving 
his  majesty  false  informations  and  tugge^- 
tions.'  "" 
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tant  subjects^  we  will  receive  you,  and  do  our  i 
best  Co  restore  you  to  the  rest  of  your  domi- 
nions/   This  was  as  early  as  any.     If  doubted, 
the  king   will  clear   it.     If  this  be  true,  and 
whilst  uncompeiled  by   necessity,  and  out  of 
choice  and  duty,  is  it  likely  that  when   the 
king  was  actually  Restored  he  should  say  these 
words  ?    Fitter  for  Bedlam,   if  ever  he   said 
ibem,  than  to  be  here^  and  is  it  likely  than  in 
six  or  seven  years  he  should  put  nothing  in 
action  ?  50,000  swords  must  surely  be  meant 
English.     He  has  done  several  services  since 
the  words,  but  no  overt  act  since  the  saying 
them.    That  a  man,  at  the  head  of  an  arm^ 
seven  years,  should  not  do  some  overt  act,  is 
strange.    That  these  words  should  lie  seven 
years  concealed   is  a  misprision   of  treason. 
Not  accused  of  any  overt  act,  since  only  men 
say  it.     What  he  can  say  in  point  of  law  will 
be  ridiculous ;  yet  though  the  words  that  were 
asserted,   the  judges   declared    formerly    not 
treason,  ye  he  trusts  more  in  the  judgment  of 
the  house.     '  Concealing  his  majesty's  affairs, 
and  advancing  his  private  fortune,'  are  gene- 
rals :  Humbly  desire  no  more  to  be  done  for 
him  than  your  justice  will  put  you  upon;  and 
ao  beseeches  Goci  to  direct  the  house,  and 
withdraws.* 

Sir  Wm,  Lewii  moved  to  have  the  Accusa- 
tion remitted  to  the  Kins's  Bench. 

Sir  Tho.  Clifford,  Would  not  have  the 
sword  of  this  bouse  of  Impeachmeats  be  bhmt- 
'td  upon  offences  of  this  nature :  stars,  in  their 
courses,  do  not  amaze  us ;  biit  comets  give  us  ap- 
prehensions. Would  have  impeachments  of  this 
nature  upon  great  and  considerable  occasions. 

Serj.  Maynard,  considering  the  time,  and 
tbe  thing,  if  ever  it  was,  and  the  petitioners 
must  go  into  Ireland  for  their  witnesses,  and 
this  noble  lord's  reputation  suffer  in  the  mean 
time,  would  have  it  referred  to  the  law.  One 
of  the  king's  council  once  under  tbe  gallery,  he 
remembers,  desired,  in  another  case,  this  might 
be  the  question.  If  any  man  in  his  conscience 
thinks  this  to  be  treason,  let  him  say  Aye. 

Mr.  Solicitor  Finch.  There  is  little  foun* 
dation  in  lord  Orrery's  Answer  made,  to  build 
upon.  We  may  say  by  his  Answer,  that  the 
greatest  part  is  not  probable,  and  some  things 
Impossible  to  be  true.  He  affirms  words  may 
be  treason,  ornot,  according  io  circumstance 
and  in  n  case  of  blood  infinitely  to  be  consi- 
dered before  acted— To  say,  *  I  will  kill  the 
king,'  ever  was  treason.  By  a  stature  of  Hen. 
8.  it  was  felony  to.scatter  papers  that  such  and 
such  a  ipan  has  spoken  treason.    The  words 

*  "  Lord  Orrery  defended  himself  so  well, 
that  his  Charge  produced  no  effeci,except  open- 
ins  rhe  cyeS  of  such  of  his  old  friends  as  had 
diiTcred  froui  him,  and  who  now  saw,  with  how 
siiinli  reason  tUcy  had  taken  tins  step,  aJid  how 
ffti  lie  was  r'loiji  endeuvourint;  to  return  it  re- 
straining: himself,  on  die  contrary,  witiiin  the 
afrii.t  bounds  ot' a  direct  defence,  as  the  an* 
•wers  l^  the  charge  show."    Biogr.  Biit. 


to  be  treason  must  be  witbin  such  a  time ;  for 
the  words  should  be  afier  the  settlement  in  Ire- 
land ;  and  what  need  *  compelling,'  when  tbe 
thing  is  done,  and  all  tbe  acts  concomitant  and 
subsequent  have  been  for  x^uiet  and  settlement? 
Let  every  man  lay  bis  hand  upon  his  heart. 
It  is  an  accusatiou  to  this  house,  and  froiu  this 
house;  will  you  imprison  upon  out-doors  %<> 
cusation  ?  You  may  have  the  bou^e,  at  this 
rate,  garbled  when  you  please.  Would  have 
the  accusations  transmitted  to  the  lord  lieute- 
nant in  Ireland,  where  tbe  offences  chaiged 
were  done,  and  so  represent  it  to  the  king. 

The  question  being^  propounded,  That  a  day 
be  appointed  for  the  accusers  to  produce  wit- 
nesses to  aiake  good  the  charge,  tlje  previous 
question  for  putting  it  was  carried,  116  to  114. 
After  which  the  main  question  passed  in  the 
negative,  121  to  Il8.  It  was  then  resolved, 
"  That  this  accusation  against  the  ^1  of  Orrery 
be  left  to  be  prosecuted  at  law." 

Dec.  10.  Sir  Robert  Carr,  moves  that  wit- 
nesses may  be  sent  for  by  order,  there  beiog, 
he  hears,  strict  proceed mga  against  persons 
who  come  over  out  of  Ireland,  without  leave, 
by  loss  of  command :  would  not  have  Uie  busi- 
ness lie  at  our  doors. 

CoL  Sandys,  The  lord  lieutenant  of  Ireland 
is  so  strict  upon  our  members,  that,  if  they  come 
over  to  do  their  duty  here,  others  must  be  put 
into  their  commands.  Moves  that  some  direc- 
tions may  be  given  to  prosecute  lord  Orrery ; 
for  his  being  quit  of  his  Cbarge  will  be  tbe 
greatest  hoooui*  that  ever  came  to  him. 

Mr.  Wild  said,  that  when  sir  John  Morley 
was  accused  of  high  treason,  he  was  to  answer 
it  at  the  bar,and  it  was  referred  to  the  law,  but 
no  particular  direction  given  in  it. 

Sir  Tho.  Meret.  The  lawyers,  nna  voce^ 
said,  1  hat  the  cbarge  was  Treason  ;  but  that 
question  was  not  in  lord  Orrery,  who  was  used 
very  civilly  ;  but  would  not  have  us  lose  oor 
justice  in  ourtivility. 

Col.  Birch  would  not  have  the  thing  reached 
into  but  in  a  straight  line. — It  was  then  resolved 
to  address  the  king,  that  witnesses  may  bare 
liberty  to  come  over  from  Ireland.* 

*  ''Though  the  managers  of  this  affie^irbad 
intci est  enough  to  procure  a  vote  for  bringing 
over  witnesses,  yet  they  had  more  wit  than  to 
trust  the  house,  or  his  lordship,  with  the  ex- 
amination of  those  witnesses,  and  so  the  mat- 
ter fell.''    Biogr.  Brit. 

"  Thus  ended  tiiis  affair.  No  witnesses  ever 
came,  no  prosecution  was  earned  on  at  lavr, 
nor  was  any  farther  attempt  ever  made  against 
lord  Orrery.  Had  he  continued  still  president 
of  Munsier,  it  is  more  than  probable,  that  the 
name  of  sir  Edw.  Fitzharris  and  master  Philip 
Alder  had  not  been  entered,  on  any  occasion, 
in  tl^e  Journals  of  parliament.  But  when  the 
lion  has  lost  his  strength,  the  wild  asses  and 
all  the  unclean  animals  of  the  wood,  trot  forta 
from  their  lurking-places^  and  cowardly  spurn 
at  hiui.*'  Preface  to  the  Earl  of  Orrery  s 
State  Papers,  published  hj  hie  great  grandson. 
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229.  The  Trial  of  Robert  Hawkins,  Clerk,  late  Minister  of  Chil- 
ton, at  the  Assizes  at  Aylesbury,  for  Felony  :  21  Charles  II. 
A.  D.  1669.    [Written  by  Himself.] 

UroN  Tuesday,  being  the  9th  of  Mmb, 
1669y  I  went  to  Aylesbury,  Mid  ffit  thither 
about  four  of  the  clock  in  the  afternoon,  and 
about  the  seme  time  cftine  in  the  reverend 


judges,  vie:  Sir  Matthew  Hale,  knt.  (then 
jiord  Chief  Baron  of  his  maiescy's  court  of 
Exchequer,  but  now)  Lord  Chief  Justice  of 
England  I   and  Hugh  Windham,  Serjeant  et 

And  upon  Wednesday  the  lOtb  of  March 
the  Assises  bepw,  and  in  the  afternoon  of  the 
same  day,  Larimore,  by  the  advice  of  sir  John 
Crokey  who  had  .then  got  leave  to  come  to  the 
Assises,  carried  his  biO  of  Indictment  against 
ine,  to  the  grand  jury :  Their  names  ^ere  as 
followelh,  John  Hill,  Samuel  Grange,  Richard 
jCokeman^  Jacob  Sale,  Thomas  Redding,  Tho- 
mas Berhnger,  Clement  Summerford,  John 
Winter,  John  Burnham,  Ralph  Rice,  Jonathan 
Tomlins,  William  Barret,  John  Botterfield, 
William  Pedder,  John  Fosket,  'John  Sare, 
John  Meryclaley.  Robert  Worrel,  Oeoige  Wells, 
in  all  19. 

These  were  the  gentlemen  of  the  Grand 
luqnest  for  the  body  of  the  coonty  of  Bncking^ 
ham,  and  nnto  them  the  lUbresaid  Larimore 
exhibited  his  Bill  of  Felony  against  me ;  the 
fium  and  substance  of  it  was  as  folioweth : 

*  The  Grand  Inquest  of  our  sovereign  lord 

*  the  king  upon  their  sacred  oaths  present,  that 

*  Robert  Hawkins,    late  of  Chilton,   in   the 

*  county  aforesaid,derk,  did  upon  the  18th  Sept. 
'  in  the  20th  year  of  the  reign  of  our  sovereign 
'  lord  Charles  the  2d,  by  the  grace  of  God,  &c. 
'  with  force  and  arms,  Ike.  at  Chilton  afbre- 
'  said,  in  the  county  aforesaid,  two  gold  rings, 
'  each  of  them  'at   the  value  of   lOt. ;    one 

*  white  Holland  apron,  of  the  value  of    It. 

*  6d, ;    two  pieces  of  gold,  each   of  them  at 

*  the  value  of  10s.,  and  t9f .  in  silver,  of  the 
'  goods  and  chattels  of  Henry  Larimore,  in  the 
*•  paribh  and  county  aforesaid,  then  and  there 
'  being  found,  then  and  there  feloniously  he 
^  did  steal,  take,  and  carry  away^  contrary  to 
'  tlie  peace,  &c.' 

This  Bill  was  signed  by  the  grand  jury,  Billa 
Vera^  and  returned  to  my  lord  chief  baron 
Hale,  who  then  sat  on  the  crown's  side,  or 
upon  life  and  death,  about  six  of  the  clock  at 
night. 

Upon  Thursday  the  11th  of  March,  1669, 
my  lord  chief  boron  carne  to  the  hall  about 
eight  of  the  clock  in  the  morning,  and  the  court 
being  set,  I  rendered  myself  willing  to  be  tried 
according  to  the  laws  of  this  kingdom.  And 
when  the  clerk  of  tlie  assises  saw  me  bow  to 
the  court,  he  then-  informed  my  lord,  and  said. 
This  is  Mr.  Hawkins,  who  stands  indicted  for 
ielony ;  and  then  the  clerk  of  the  Arraignments 
jwad  the  bill,  wiiich  was  signed  and  returned, 


as  aforesaid ;  and  then  I  was  set  to  the  bar, 
without  any  other  prisoners. 

Clerk  of  the  Arraignmedts  said,  Robert 
Hawkins,  hold  up  thy  hand,  which  I  then  did, 
and  then  the  clerk  read  the  indictment  against 
me  as  folioweth: 

*  You  stand  indicted  in  Aylesbuiy,  in  the 

<  county  of  Bucks,  by  the  name  of  Robert 

<  Hawkins,  late  of  Chilton,  in  the  county 
'  aforesaid,  clerk,  for  that  you  the  said  Robert 
'  Hawkins,  not  having  the  fear  of  God  before 

*  your  eyes,  upon  the   18th  of  September,  in 

<  the  20th  year  of  the  reign  of  our  sovereign 

*  lord  Charles  the  second,  by  the  grace  of  God, 

*  &c.  with  force  and  arms,,  &c.  at  Chilton 

*  aforesaid,  in  the  county  aforesaid,  into  the 
'  dwelling  bouse  of  one  Henry  Larimore  felo- 

<  oiuusly  did  enter,  and  two  gold  rings  at  the 

*  value  of  10s.  each  of  them ;  one  white  Hol- 

<  land  apron,  of  the  value  of  Is.  6d, ;  two 
'  pieces  of  gold,  each  of  them  at  the  value 
'  of  lOf.  and*  19s.  in  silver,  of  the  goods  and 
'  chattels  of  him,  the  said  Henry  Larimore 

*  tlien  and  there  being  found,  then  and  there 

<  feloniously  you  did  steal,-  take,    and  carry 

*  away,  contrary  to  the  peace  of  our  said  sove- 
'  reign  lord  the  king,  his  royal  crown  and  dig- 

*  nity,  &c.' 

How  sayest  thou,  Robert  Hawkins,  art  tho» 
guilty  of  the  felony  whereof  thou  staiidetl  in- 
dicted, or  Not  Guilty  ? 

JR.  Havkini.    Not  Guilty,  my  lord. 

Cierk.     How  wilt  thou  be  tried  ? 

Hawkim.    By  God  and  my  country. 

Clerk,    God  send  yon  a  good  deliverance. 

Court,  Call  the  Jury,  [whidi  the  clerk 
didj 

(fruir.  Call  these,  viz.  Richard  Laraboume, 
James  Reynolds,  jun.  Robert  Hoare,  I  chal^ 
lenged  him.  JTL.  C.  B.  Set  him  by.]  £d<v 
ward  Butler,  Tho.  Coles,  I  challenged  him« 
[L.  C.  B.  Set  him  by.]  Richard  Heamese, 
Thomas  Sanders  of  Chilton  was  challenged  by 
Larimore,  contrary  to  custom.  Edwara  Car* 
ter.  ^ohu  Goodwyn.  William  Porter.  John 
Riogbam.  William  Cannon,  jun.  William 
Welch,  Edward  Cope,  Francis* Russel. 
.  AU  tliase  being  in  number  15,  but  three  of 
them  were  challenged,  two  of  them  by  me  (I 
being  informed  they  were  no  friends-  to  the 
church  of  England;)  and  for  the  third,  viz. 
Mr.  Tho.  Sanders,  he  was  challenged  by  Lari- 
more contrary  to  custom,  without  shewing  anjr 
reason,  he  being  a  neighbour  that  knew  us 
both,  and  the  business,  better  than  any  of  the 
rest  of  tlie  jurors.  The  other  twelve  were 
sworn  as  folioweth  : 

Clerk,  Rob.  Hawkins,  hold  up  thy  hand ; 
which  I  did. 

Marshal,     Richard   Lamboume,   li^  thy 
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band  upon  the  book  ;  look  upon  the  prisoner. 

*  You  shall  well  and  truly  try.  and  true   deli- 

*  verance  make  between  our'sovereign  lord  the 
'  king,  end  the  prisoner  at  the  bar,  whom  you 

*  shall  have  in  charge  according  to  your'  evi- 
<  dence.  So  help  you  God :  kiss  the  book.' 
And  so  were  all  the  rest  sworn.        ^ 

Clerk,  Crier,  count  these.  Richard  Lam- 
bourne,  James  Reynolds,  two,  &c.  twelve  good 
men  and  true,  stand  together,  and  hear  your 
evidence. 

Clerk.    Crier,  make  a  proclamation. 
«  O  yes,  &c. 

'  It  any  man  can  informmy  lords,  the  king's 

,  <  justices,  the  king's  serjeant,  or  the  king's  at- 

'  tomey,  of  any  murders,  felonies,  or  treasons, 

*■  done  or  committed  by  the   prisoner  at  the 

*  bar,  before  this  Inquestbe  taken,  between  our 

*  sovereign  lord  the  king  and  the  prisoner  at  the 
*•  bar,  let  them  come  forth  and  they  shall  be 

*  heard,  for  now  the  prisoner  at  (he  bar  stands 
'  upon  bis  deliverance.    And  all  others  bound 

*  by  recognizance  to  give  io  evidence  against 
'  the  prisoner  at  the  bar,  come  forth  and  give 

*  your  evidence,  or  else  you  will  forfeit  your 
*■  recognizances.' 

Clerk,  Crier,  call  the  witnesses :  viz.  Hen- 
ry Larimore,  sen.  the  prosecutor.  Richard 
Mayne,  jun.  constable.  Tho.  Beamsley,  Ti- 
thingman  (brother  in  law  to  the  said  Larimore.) 
Dodsworth  Croke,  esq. ;  (sir  John  Croke's 
eldest  son.)  John  Cox.  Henry  Larimore, 
son  to  the  said  Larimore,  near  20  years  old, 
and  not  baptized.)  Mary  Keen,  Joan  Beams- 
ly  (sister  to  the  said  Larimore.)  Margaret 
Larimore  (wife  to  the  said  Larimore.)  John 
Chilton.  William  Croke,  gent,  (son  to  sir 
John  Croke.)  John  Boyse,  Thomas  Welch, 
Samuel  Salter,  John  Stop  ^sir  John  Croke's 
man.)  Francis  Luce,  William  Maiitill,  alias 
Miles  (nephew  to  tlie  said  Larimore.)  Rich- 
ard Manttll,  alias  Miles  (brother  in  law  to  the 
said  Larimore.)  Tho.  Croxton,  of  Weston, 
on  the  Gr^n,  in  the  coanty  of  Oxon,  yeo> 
man.  Nicholas  Sanders,  Christopher  Be- 
thum.  Edward  Good,  of  Long  Creodon, 
clerk,  a  person  that  committed  a  riot  and 
forcible  entry  upon  my  church  at  Chilton. 

All  these  (being  in  number  39)  were  wit- 
nesses procured  {fis  sir  John  Croke  and  Lari- 
more) and  sworn  against  me. 

Clerk,  Rob.  Hawkins,  hold  up  thy  handj 
(which  I  did.) 

Here  (he  Indictment  was  again  read. 

The  clerk  speaks  to  the  Jury  thus.  Look  upon 
the  prisoner,  you  that  be  sworn.  You  shall  un- 
derstand that  the  prisoner  at  the  bar  hath  been 
arraigned  upon  this  Indictment,  and  thereunto 
bath  pleaded  Not  Guilty,  and  for  his  trial  hath 
put  himself  upon  Go<i  and  the  country  ;  which 
country  you  are.  Your  charge  is,  to  enquire 
whether  the  said  Robert  Hawkins  be  Guilty  of 
this  felony  (in  manner  and  form  as  he  stands 
indicted,)  or  Not  Guilty :  if  you  find  him 
Guilty,  you  shall  enquire  what  goods  and  chat- 
tels, lands  and  tenements  he  had  at  the  time  of 
•ommitting  this  felony,  or  at  any  time  since :  if 


you  do  find  him  Not  Guilty,  you  shall  enquire 
if  he  (led  for  thesame*;  if  you  do  fhid  that  he 
fled  fur  the  same,  you  shall  euquire  what  goods 
and  chattels,  as  if  you  had  found  him  Guilty : 
if  you  find  him  Not  Guilty,  and  that  he  did  nut 
flee  for  the  same,  you  shall  say  so,  and  no  more ; 
and  hear  the  evidence. 

Henry  Larimore,  the  prosecutor,  was  sworn. 
Here  I  took  pen,  ink,  and  paper^  to  take  notes 
at  the  bar. 

Larimore  said.  May  it  please  jour  honour, 
my  lord,  upon  Friday  the  18th  of  Sept.  in  the 
year  of  oar  Lord  1668  between  twelve  and  one 
o'clock  at  noon,  I  locked  my  doors  fast,  and 
left  nobody  in  my    house|  pitting  the  keys  in 
my  pocket.    I  went   to  a  hemp-plot,  about 
two  furlongs  from  my  house,  to  pluck  bemp ; 
where  I,  and  the  rest  of  my  family,  continued 
till  an  hour  and  half  of  sun-set,  and  then  com- 
ing home,   found  my  do<Jrs  wide   open :  so  I 
went  in,  and  run  up  the  stairs  into  my  cham- 
ber (or  upper  loft,  over  my  inward  chamber 
where  I  lie.)    I   then   hearing  a  noise  in  the 
chamber  where  I  lie,  just  under  me,  1  peeped 
down  through  some  ofth'b  chinks  of  ihe  loft- 
boards  :  there  I  saw  this  Mr.  Hawkins  (point- 
ing with  his  left  hand  towards  me,  but  having 
his  face  atl  that  time  towards  the  judge)  ran- 
sackint;  and  rifling  of  a  box,  in  which  box,  was 
then,  amongst  other  goods,  one  white  Holland 
apron,  a  purse,  and  in  that  purse  was,  at  that 
time,  two  gold  rings,  each  of  them  of  the  value 
of  lOf.  two  ten  shilling  pieces  of  gold,  and  19f. 
in  silver,  all  the  which  said  gold  rings,  gold  and 
silver  (except  one  small  piece  of  silver  or  two) 
I  then,  saw  this  Mr.  Hawkins,  that  is  now  the 
prisoner  at  the  bar,  take  and  turn  out  of  this 
very  purse,  which  I  do  now  shew   unto  your 
honour;  and  he  did  then  steal  and  carry  away 
all  the  foresaid  rings  and  money,  with  the  said 
Holland  apron.     All  these  things,  my  lord,  I 
saw  him  take  out  of  my   box  and  purse,  for  I 
was  all  that  time  looking  through  the  chinks  of 
the  board.    And  when   Mr.  Haw^Lins  heard 
some  noise  above,  I  further  saw  the  prisoner 
now  at  the  bar  go  out  of  my  said  lower  room 
where  my  box  waS,  and  glanced  by.  the  stair- 
foot  door,  and  so  run  out  of  my  house,  with  a 
great  bunch  of  keys  in  his  hand,  down  my  yard, 
and  hid  himself  in  ablose  where  there  were  some 
beans  and  weeds.     All  this,  my  lord,  i  saw 
with  my  own  eye.     Moreover,  my  lord,  1  haTiii? 
a  warrant  from  sir  Richard  Piggot  to  search  for 
,the  said  rings  and  money,  &c.  I  did  upon  the 
next  day  (it  being  Saturday,  and  the  19(h  of 
September)  after  Mr.  Hawkins  had  robbed  me, 
call  Richard  Mayne,  jun.  the  constable,  and 
Mr.  Tiio.  Beamsley,  tithing  man,  with  some 
others  of  our  town,  to  search  Mr.  Hawkins's 
h'ouse  for  my  said  money  and  goods,  which  the 
day  before  I  saw  him  steal  from  me :  but  be 
retpsing  to  open  his  doors  or  to  let  us  search ; 
when  we  saw  that,  the  constable  broke  open 
his  doors,  and  then  we  went  in,  and  searching 
his  house,  I  did  then  find  in  an  inward  worn 
below  stairs,  in  a  basket  hanging  ou  a  pin  (pot 
amongst  papers  and  rags,  and  other  tminpery) 
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Uiis  gold  ring,  and  this  five- shilling  piece  of  sil- 
Yer.  And  I  do  iwear,  that  this  iring  and  piece 
of  silver  is  one  of  the  same  rings  and  pieces  of 
silver  which  the  da^  before  I  saw  the  prisoner 
DOW  at  the  bar  take  out  of  this  very  parse,  it 
being  Friday  the  L8th  of  Sept.  and  an  hour  and 
an  hair  before  sun-set. — ^This  w&»  the  sum  and 
substance  of  Larimore's  evidence,  whereupon 
ray  Lord  Chief  Baron  asked  Larimore  these 
questions. 

L.  C.  Baron  Hale,  Are  yon  sure,  Larimore, 
that  you  left  vour  doors  locked,  when  you  went 
out  to  pluck  hemp  ? 

Larimore,    Yes,  my  lord,  I  am  sore  I  did. 

i.  C.  B.    When? 

Lar.     Between  13  and  1  o'clock  at  noon. 

L.  C.  B.    Upon  what  day  was  it? 

Lar.  It  was  upon  the  18th  of  September 
last  past,  my  lord. 

L.  C.  B.  Upon  what  day  of  the  week  was  it? 

Zar,     It  was  upon  Friday,  my  lord. 

L.  C.  B.    In  what  year  was  it  ? 

Lar,  It  was  in  the  year  of  our  Lord  1668, 
my  lord. 

L  C,  B,  Are  you  sure  that  your  chamber- 
door  where  your  box  stood  was  locked  at  that 
time? 

Lar.    I  cannot  certainly  teil,  my  lord. 

X.  C.  B,    Was  ttie  box  locked  at  that  time  ? 

Larimore  to  this  question  paused  a  while,  and 
gave  no  answer. 

MarshaL  My  lord  desires  to  know  whether 
your  box  was  locked  at  that  time  when  you  lost 
joar  money  aod  goods  out  of  it. 

Lar,     It  was  locked,  my  lord. 

Cierk.  Was  it  at  that  time  locked,  by  the 
•ath  you  have  taken? 

Lar, .  It  was  locked,  if  it  shall  please  your 
honour. 

L,  C.  B,  Were  the  locks  of  the  doors  and 
box  broken  ? 

Lar,  My  lord,  I  cannot  certainly  tell,  but 
I  do  believe  that  they  were  picked  open  with 
some  pick-rlock  or  false  key. 

L,  C.  B,  Did  you  see  him,  that  is  now  the 
prisoner  at  the  bar,  in  your  house  at  that  time, 
and  in  that  posture,  by  the  oath  you  have  taken  ? 

Lar,  I  did  then  see  him  that  is  now  the 
prisoner  at  the  bar,  in  my  house,  my  lord,  as  I 
said  before. 

L.  C  B,  At  what  time  of  the  day  was  it 
that  you  saw  him  in  your  house? 

Lar,  It  was  an  hour  and  half  before  sun-set. 

Xr.  C  B,  said  to  me,  Sir,  will  you  ask  Lari- 
more any  questions  before  we  call  more  wit- 
nesses? 

Hawkins.  Yes,  my  lord,  if  I  may  have  leave. 

L.  C.  B.  Sir,  you  may  proceed  to  your 
questions. 

Hawkins,    I  humbly  thank  your  honour. 

Hawkins,  I  pray,  my  lord,  ask  Larimore  if 
he  be  sure  that  I  am  the  person  that  robbed 
faim. 

L.  C,  B,    Larimore,  answer  to  the  question. 

Lur.  Yes,  my  lord,  I  am  sure  he  is  the  per- 
son that  robbed  me,  for  I  know  him  very  well. 

Mamk,     Why  did  you  say  before  sir  John 


Croke,  when  I  was  before  him,  that  you  could 
not  say  that  I  bad  stolen  them  ? 

Lar,  I  said  no  such  thing,  this  all  that  weM 
there  can  justify. 

Hawk,  My  lord,  I  desire  to  know  of  Lari- 
more if  he  he  sure  that  it  was  upon  a  Friday, 
and  the  18th  of  September  1668,  and  in  an 
hour  and  half  before  sun-set,  when  be  saw  m« 
in  his  house  robbing  him. 

Lar,  replieil,  that  it  was  upon  that  day  and 
time,  as  near  as  he  could  guess. 

Hawk.  Why  (when  Larimore  found  his 
doors  open,  which  he  expected  to  have  found 
locked)  did  not  he  c^ll  some  of  his  neighbours 
to  assist  him  in  searching  his  boose,  and  to  se- 
cure me,  or  any  other  person  which  he  might 
find  robbing  ,him,  rather  than  to  run  up  staira 
by  himself  to  ^arm  any  person  that  was  in  hit 
house,  and  thereby  giving  them  opportunity  ce 
escape  ? 

Larimore  said.  He  did  not  then  so  well  con- 
sider of  it  as  now;  but  being  willing,  seeing  bia 
doors  open,  ran  up  the  stairs  to  know  what  the 
matter  was,  and  looking  through  the  chinks  of 
the  loft,  saw  me  in  his  house,  as  aforesaid. 

Hawk,  Larimore,  did  you  speak  to  me  when 
you  saw  me,  or  endeaveor  to  stay  me  ? 

Lar,  replied.  That  he  was  for  that  time  so 
amazed,  that  be  could  not  speak  to  me. 

Hawk,  My  lord,  I  think  he  is  still  in  great 
amtizement. 

Hawk,  Was  my  house  the  first,  or  the  only 
house  you  searched? 

Lar.  replied.  No. 

Hawk.  If  you  saw  me  commit  the  robbery 
in  your  house,  why  then  did  you  search  other 
houses  for  the  goods  which  you  saw  me  steal  ? 

Lar,  replied  to  this.  That  he  had  been  rob- 
bed at  several  other  times. 

Hawk,  Why  did  not  you  then  rather  send 
out  hue  and  cries  to  apprehend  my  person, 
than  to  search  my  house;  and  why  did  not  yon 
charge  me  with  fiat  felony  before  sir  Richard 
Pigott,  of  whom  you  had  your  warrant,  if  you 
saw  me  rob  you  ? 

Lar,  to  these  questions  made  no  direct  aa« 
swer. 

L.  C.  B,     Mr.  Hawkins,  will  you  ask  Lan-    • 
more  any  more  questions  ? 

Hawk,  N0|  ray  lord,  not  at  present;  but 
when  I  come  to  my  defence,  I  hope  I  shall  be 
heard. 

L.  C.  B,  You  shall  be  heard  at  large,  and 
so  shall  they. 

Hawk,  .  I  humhiy  thank  your  lionour. 

Cierk.  Ass.  Larimore,  who  shall  be  next 
called  ? 

Lar,     Call  Henry  Larimore  the  younger. 

Clerk,  Crier,  call  Henry  Larimore  the 
younger:  who  answered.  Here,  sir. 

Marthal.  Lay  your  hand  upon  the  book, 
look  upon  the  prisoner. 

Hawk,    My  lord,  may  I  be  beard  a  word  ? 

L.  C,  B,    Yes,  sir,  you  may  go  on. 

Hawk.     I  humbly  thank  your  honour. 

Hawk.  My  lord,  is  it  usual  to'  admifc  persons 
that  are  not  baptized  to  give  evidence  upon  n 
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Irifll  of  life  and  death  ?  for  that  penon  which 
it  now  about  to  he  sworn  (I  suppose)  is  not 
baptized. 

L,  C,  B.  Sir,  a  person  that  is  not  baptised 
may  be  swom^  and  give  evidences,  in  cases  of 
felony. 

Hawk.  My  lord,  I  sabmit,  but  am  not  fully 
satisfied  in  it ;  and  if  occasion  be  I  shall  crave 
counsel  in  that  point,  it  being  matter  of  law, 
«ad  not  of  fact. 

L,  C,  B.    The  Jury  may  consider  of  it. 

Hawk,  My  lord,  I  doubt  not  but  they  will 
weigh  of  what  validity  the  oath  and  evidence  of 
auch  a  person  is. 

larimore  Jun.  My  lord,  upon  the  16tb  of 
September,  I  came  home  a  iitde  after  my  fa- 
ther, and  coming  in  the  yard,  I  saw  this  Mr. 
Hawkins,  that  is  now  at  the  bar,  run  out  of  my 
father's  house,  with  a  great  boncb  of  keys  in 
his  hand,  and  run  down  my  father's  yard,  and 
bid  himself  in  a  close  with  beans  and  weeds; 
•ad  when  I  came  into  m^  father's  house,  I 
asked  him  whlit  Mr.  Bawkms  did  there ;  He 
fUiswered  me,  that  he  had  done  too  much  there, 
for  he  had  robbed  him. 

X.  C  B,    What  dsy  of  the  week  was  it  ? 

Lar.  Jan.     It  was  upon  a  Friday. 

L,  C.  B.     In  what  year  was  it  ? 

Xor.    It  was  this  last  September,  my  lord. 

JL  C  B.    Will  yoa  ask  him  any  questions  ? 

Havk,  Yes,  my  lord,  if  I  may  be  per- 
mitted. 

L.  C.  B.  Yon  may  proceed  to  your  ques- 
tions. 

Hawk,  Larimore,  are  yon  sure  that  I  am 
the  person  which  you  saw  mn  out  of  your  fa- 
therms  house  ? 

Lar,  Yes,  Itim  sure  that  you  are  the  same 
person  that  I  then  saw  rtin  down  my  father's 
jrard. 

Hawk.  What  time  of  the  day  was  it  when 
yon  saw  me  ^ 

Lar.  It  was  an  hoar  and  a  half  before  the 
gun  was  down. 

.  Bamk,    Was  your  father  within  when  yoa 
oame  there } 

Lar,  lie  was  within  when  I  came  there, 
and  I  asked  him  as  aforesaid. 

Hawk.  Did  your  father  say  no* more  to  you, 
diau  what  yon  have  related  ?  and  did  not  he 
enquire 'which  way  I  ran,  or  went  P 

tar.  He  said  no  more,  but  that  you  had 
robbed  him. 

Hawkt  My  lord,  and  you  of  the  Jury,  Is  it 
likely,  that  when  the  father  had  seen  me  com- 
mit a  robbery  in  his  house,  and  the  son  coitking 
in  immediately  upon  it,  that  th^  father  would 
not  ask  of  him  which  way  I  went } 

Hawk,  My  lord,  I  have  done  with  him  at 
present. 

Xor.  Sen.  My  lord,  pray  let  Joan  Beomsly 
be  called  next. 

Clerk,    Crier,  call  Jooa  Boomsly. 

Crier,  Joan  Beamsly.  She  aasweiped,  Iiere, 
Sir. 

Joam  Beamfy.  May  it  pltase  your  honour, 
my  lordi  vpoii  Friday  the  18th  of  September 


last  past,  about  an  hour  and  a  half  befoK  sun- 
set, as  I  was  going  to  milking,  in  the  sjtreet, 
near  Larimore's  house,  I  met  Heniy  Larimore 
the  vounger,  and  being  at  that  time  much  trou- 
bled with  the  tooth-ach,  I  told  him  of  it,  desir- 
ing him  to  help  me  to  some  hot  water,  for  I 
b«ieved  that  might  give  me  ease ;  Larimor« 
replied,  that  if  I  would  go  with  him  to  his  fa- 
ther's house,  he  would  help  me  to  some :  so 
going  both  together,  we  saw  this  Mr.  Hawkins,- 
that  is  now  the  prisoner  at  the  bar,  run  olit  of 
Larimore's  house,  with  a  great  bunch  of  keys  in 
his  hand,  and  run  down  Larimore's  yard  into  a 
close  of  beans  and  and  weeds,  and  there  hid 
himself;  and  when  we  came  in  to.  Larimore's 
house,  I  there  heard  young  Larimore  a^k  his 
father  what  Mr.  Hawkins  did  there ;  Larimore 
told  his  son  that  he  had  done  too  much  there, 
for  he  had  robbed  him.  [When  ray  lord  chief 
baron  Hale  heard  how  these  three  witnesses 
agreed  in  their  evidence,  he  said.  Here  is 
enoogh  sworn,  if  believed,  to  hang  twenty  men. 

Htmk.  I  doubt  not  but  to  clear  myself, 
notwithstanding  their  evidence,  if  I  may  be 
heard. 

L.  C.  B.    Yon  shall  be  heard. 

Hawk.    I  humbly  thank  your  honour. 

L.C.B,  Lanmore,  have  you  any  more 
witnesses?' 

Lar.    Yes,  if  it  may  your  honour,  a' great 
^  many  more. 

X.  C.  B.    Who  are  they  ?  Call  them. 

Lar.'   Call  Richard  Majrne,  constable. 

Maynt.  My  lord,  upon  Saturday  the  19th 
ofSeptember  last  past,  came  Henry  Larimore 
senior  to  me,  and  giving  me  a  warrant  from  sir 
Richard  Pigott  to  search,  commanded  me 
(amongst  others)  to  search  Mr.  Hawkins  for 
some  money  and  goods,  which  he  had  lost;  cuid 
when  I  saw  his  warrant,  I  went  to  Thoans 
Beamsly,  tithing- man,  and  charged  him « with 
three  or  four  others,  to  assist  me;  and  coming 
to  Mr.  Hawkins's  bouse,  lie  denying  to  open 
his  doors,  I  broke  them  open,  and  I  went  into 
his  house,  and  Henry  Lariasore  sen.  did  find  in 
a  basket  this  gold  nng,  and  five-shiiliog-pieoer 
of  silver  (Mr.  Hawkins  himself  being  by  whilst 
he  found  them) ;  so  we  had  him  befijre  sir  John 
Croke,  who  committed  him  to  prison,  and  so 
on  Sunday  morning  we  brought  him  to  Ailes* 
bury.  Ijiis  also  was  sworn  by  Dodiworth 
Croke,  esq. ;  Thomas  Beamsly,  and  yoong  La- 
rimore. 

X.  C.  B.  said  to  me.  Will  you  ask  these 
wTtnesset  any  questions? 

Hawk.  X  es,  my  lord,  if  I  may  be  per- 
mitted. 

X.  C.  B.    You  may  go  on  toyoor  questions. 

Hawk.  Mayne,  constable,  did  Larimore  de^ 
sire  you  to  search  my  hoase  alone,  and  did  be 
then  tell  you,  that  he  saw  me  rob  him  the  day 
before. 

ComtabU.  Larimore  did  desire  me  to  search 
several  bouses,  but  did  not  say  to  me  that  he 
saw  you  rob  him. 

Hawk,  Where  is  the  warrant  upon  whiclr 
you  broke  open  my  house  ?  I  desire  to  see  i(« 
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Omsi.    Here  it  is. 

Hamk.  Was  it  Larimore  btmself  that  found 
the  hog  and  6ve-sb)lling«>piece? 

Comt,  It  was  Henry  Larimore  the  elder 
thai  fouDd  it. 

Hawk,  Was  I  id  tbe  same  ropm  when  he 
found  them  ? 

Co/ut.  You  were  in  tbe  same  room  when  be 
found  them. 

Hawk,  This  was  proved  false,  by  Mr. 
Charles  Wilcox  and  Nicholas  Faulkner,  which 
persons  kept'  roe  in  the  Hall,  whilst  they  per- 
teoded  to  find  them  in  the  buttery. 

Hamk.  Constable,  why  did  yoacompel  me 
to  go  before  sir  John  Crake,  which  you  knew 
was  my  adversary  ?. 

Cohj^.     We  did  not  force  yon  b^re  him. 

Hamk.  This  l^uroved  to  be  so,  by  Michael 
Reed,  gent.  Mr.  Tho.  Saunders,  Mr.  Wilcox, 
Mr.  Goulder,  Robert  Casemore,  and  many 
others  that  saw  it. 

Uawk,  Constable,  why  did  you  advise  the 
gaoler,  Mr.  Bursh,  to  load  me  well  with  irons  ? 

Const,    I  did  not  advise  him  to  do  so. 

Hawk.  Pray,  my  lord,  ask  the  gaoler,  Mr. 
Borcb,  what  the  constable  said  to  him  when  he 
brought  me  thither. 

Clerk,  Mr.  Burcb,  inform  the  court  what 
the  constable  said  to  you,  when  he  brought  Mr. 
Hawkins  to  you  as  a  prisoner. 

Gaoler,  My  lord,  when  the  constable  de- 
livered Mr.  Hawkins  to  me  on  Sunday  morning, 
be  said,  .that  Mr.  Hawkins  was  a  notorious 
picklock,  and  that  he  was  confident  he  could 
pick  every  lock  about  the  prison,  and  therefore 
he  advised  me  to  watch  him  narrowly,  and  load 
biffl  well  with  irons. 

TAomM  Beamsfy  being  swom>  hik  evidence 
being  tbe  same  in  effect  with  the  constable's 
for  brevity  sake  I  omit ;  but  I  craved  leave  to 
ask  him  a  quesdon  or  two ;  which  being  grant- 
ed, were  as  foUowcth. 

Hawk,  Beamsley,  pray  what  discourse  had 
you  with  Mr.  Wilcox  upon  the  19th  of  Sep- 
tember, presently  after  my  house  was  broken 
up,  concerning  the  time  when  (as  your  brother 
pretended  to  yon)  he  lost  the  ring  and  &W9^ 
shilling- piece  of  silver? 

Beamily,  He  did  not  remember  that  he 
had  any  discourse  with  Mr.  Wilcox  about  that. 

Hawk,  Did  you  not  say  to  Mr.  Wilcox, 
that  your  brother  Larimore  told  you  that  he 
had  lost  the  stone  ring,  and  five-shilling  piece 
of  silver,  (which  as  be  pretended  was  found 
in  my  house)  before  tbe  difference  began  be* 
twixt  me  and  your  brother;  and  moreover 
that  your  brother  said  he  had  an  intent  to 
search  for  the  same  a  month  before  ? 

Beamsb^  replied,  that  he  did  not  remember 
any  such  discourse. 

jHawk^  My  lord,  may  I  be  heard  a  word 
or  two, 

X.  C  B,    You  may  go  on« 

Mawk,  My  lord,  I  suppose  that  I  can 
prove  these  Particulars. 

1.  That  Larimore  told  Beamsly  that  he  h^d 
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lost  this  gold  ring  and  five-shilling-piece  of 
silver  now  in  question,  before  there  was  any 
difference  bet\*eeu  Lariniore  and  myself,  which 
began  in  Michaelmas  term  1607.  This  was 
proved  by  Mr.  Wilcok. 

S.  And  that  Larimore  confested  upon  his 
oath  before  Mr  Juhn  Croke  (upon  the  19th  of 
Sept.,)  when  I  was  committed,  that  he  lost 
the  said  riog  and  piece  of  silver  about  a  month 
before,  which  must  be  about  Aug.  19.  Thit 
was  proved  by  Mr.  Brown,  Faulkner,  and 
others. 

3.  I  can  prove  that  Larimore  told  sir  IU« 
chard  Pigott,  when  he  went  for  his  warrant  to 
search,  that  he  did  suspect  seyeral  persons  for 
robbing  him  of  this  gold  ring  and  five-shilling-* 
piece,  and  that  I  was  only  one  of  the  sus- 
pected persons.  This  sir  Richard  Pigott  did 
acknowledge  to  be  true. 

But;  now  he  swears  that  he  saw  me  steal 
the  gold  ring  and  five-shilling-piece  out  of  bit 
house  on  Friday  the  18th  of  September,  aa 
hour  and  a  half  before  sun-set,  1668. 

Hawk,  I  pray,  my  lord,  and  you  that  ar« 
of  this  jury,  take  notice  of  this,  and  compare 
the  times  out  of  his  own  mouth ;  but  more  of 
this  when  I  come  to  make  my  defence. 

L,  C.  B,  Larimore,  have  you  any  more 
witnesses  i 

i^r.    Yes,  my  lord. 

X.  C.  B,    Call  them,  who  are  they  ? 

Lar4    Call  Margaret  Larimore. 

Margaret,  the  wife  of  Henry  Larimore  belbg 
sworn  said,  Tliat,  when  she  was  a  servant  to 
Larimore,  which  now  is  her  husband,  she  had 
seen  Mr.  Hawkins,  at  several  unAeascnahle 
hours  in  the  night  (when  her  master  was  in  bed) 
lying  lurkiag  in  and  about  her  master's  lipase, 
yard,  windows,  and  doors,  and  said,  that  she 
believed  he  lay  there  for  no  good  intent. 

Hawk,  My  lord,  may  I  ask  this  woman  % 
question  or  two  ? 

X.  C.  B,    You  may  do  so  if  you  pjease. 

Hawk.  At  what  time  was  it,  Margaret 
Larimore,  that  you  saw  me  lurking  in  your 
master's  yard,  as  you  have  said  ? 

Mars,  Lar.    It  was  in  the  night  time. 

Hawk.    But  how  long  mv/  it  be  since  f 

Marg,  Lar.  I  can't  tell,  it  might  be  aboai 
the  time  that  my  master  was  robbed.  [Here 
Laripore  prompts  his  wife,-  which  1  told  my 
lord,  for  which  ne  checked  him.] 

Hawk.  Did  you  speak,  or  call  to  me,  when 
you  saw  me  there  ? 

Marg.  Lar.  No,  for  I  was  affrighted  at  k. 
This  same  was  also  sworn  by  Richard  Mantill, 
alias  Miles,  son-in-law  to  the  said  Larimore, 
and  also  by  William  his  son,  which  for  brevity 
sake  I  omit  farther  to  relate. 

X.  C  B.  Larimore,  have  yoti  any  rnore  ? 

Lar.  Yes,  my  lord,  to  prove  that  this  ring 
and  five-shilling-piece  is  mine. 

X.  C.  B.    Call  them,  who  are  they  ? 

Lar.  Esq.  Liodsworth,  sir  Join  Croke'ii 
eldest  son,  and  Mr.  Good,  minisiA  of  Long 
Crendon,  my  lord. 
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t^lerk.  Crier,  call  Dodsworth  Crofce,  feq. 
and  Edward  'Good  of  Long  Crendon,  clerk  :' 
both  answered^  Here^  sir.     They  both  being 

Mr.  Dodf worth  Crokt  said  tA  follot^eth, 
(taking  the  ring  in  his  hand,  turned  it  tap  and 
down,  and  looked  very  narrowly  upon  it  within 
and  without,  and  put  it  Upon  his  finger,  and 
pulling  it  oflf  several  times  in  the  face  of  the 
court  and  country,  h^  then  informed  my 
lord^  That  he  Waft  confident,  that  this  was 
Lnrimore's  rinp; ;  and  for  His  proof  and  credit, 
tells  the  court,  that  h^  had  pawned  it  to  Lari- 
more. 

Mr.  Good  took  the  five- Shilling-piece  into 
Itts  hand,  aiKi  swore,  tha't  he  being  at  Btrcking- 
ham  Iai:t  sesbions,  about  some  trouble  which  I 
had  put  him  to,  he  tbcu  wanting  some  money, 
did  pawn  a  five-shiliing-piece  to  this  Larimore 
iov  oilier  money ;  and  he  desiring  of  him  to 
take  cape  that  he  had  the  Same  piece  dgain, 
Laiihiore  told  him  that  he  put  a  mark  upon  it : 
|o  seeing  a  mark,  upon  this  five-sliilliug- piece, 
he  swore  that  he  did  verily  believe  that  this 
was  the  same  five- shilling-piece  which  lii  had 
pawned  to  Larimore  at  the  sessions  before. 

L.  C.  B.  said  to  me,  Sir,  ifyou  will  ask  thft 
witncsbes  any  questions,  you  may. 

Hat^k.  I  humbly  thank  your  honour  for 
that  frcodom ;  but  I  (io  humbly  c6nceive  that 
the  proving  of  the  last  point,  viz.  thAt  iitt  ring 
and  five-bhiinng-piece  was  either  Larimore't 
own  s;ood8,  or  pawned  to  him,  is  not  much 
Jiri'ace.'ial  to  mv  case;  for  I  am  free  to  confess 
(as  much  as  I  can  liave  ground  to  believe), 
which  is,  that  Larimore  might  have  the  ring 
and  five-shilling-piece  of  silver  in  his  posses- 
sion ;  but  the  charge  against  me  is,  that  1 
^tole  them  from  hiui,  which  I  do  'flatly  dcn^, 
and  do  not  doubt  of  clearing  myself  when  I 
come  to  my  defence,  if  I  may  be  heard. 

L.  C,  B.  Sir,  you  need  not  question  but  ^oU 
sImJl  be  heard. 

Hawk.  I  humbly  thank  your  honouf,  knd 
prave  your  leave  to  be  beaixi  a  word  or  two 
(if  it  be  not  imseatonable.)  < 

L.  C.  £•  You  may  go  on.  ' 

Hawk.  May  it  please  your  hOnonr,  and  the : 
Jury,  to  take  notice  that  Mr.  Good  swears  be ; 
Delieves  this  to  be  the  five-shilling-piece  that  * 
he  pawned  to  Larimore  last  sessions  at  Buck- 
ingham,   hut  I  desire  to  know  if  l-arraiofe 
swears  that  tliis  is  that  piece  which  Mr.  Good 
p'awned  then  ^o  him,  for  he  best  knoW^s. 

L.  C  B,  Larimore,  what  say  you  to  ttiat  ? 

txir.  My  Lord,  I  do  swear  *that  this  is 
the  same  five-shilling-piece  which  Mr.  Good 
pawned  to  me,  the  last  ses&ions  at  Buckingham. 

Hawk.  Th^i,  my  lord,  and  the  jury,  be 
pleased  to  observe.  That  sessions  was  held 
upon  the  9th  and  10th  of  July,  1668,  but  the 
di6fereuce  bet^veen  me  and  Larimore  (for  tithes) 
was  begun  in  Michaelmas-Term,  1667,  which 
:  is  uear  nine  months  before  that  sessions ;  and 
notwithstanding  Larimore  did  say  to  his  brother 
Bedm^ly,  upon  the  19th  of  September,  that  be 
liBid  lost  this  tery  riog  and  five-shilling  piede  of 


silver  before  the  difierence  hegim,  #hicb  Is  igk- 
possiblej  roy  lord,  as  appears  by  the  oaths  af 
Larimore  and  Mr.  Qood  ;  for  how  could  hebt 
robbed  of  tltot  fi«e-i^iUin|-piee6  nine  motttlis 
before  he  had  it  ?  And  that  tie  did  say  th<!  tery 
words  to  faii  broths  B^amsW  We  have  idlnetdy 
proved,  by  the  testimony  pf  Mr.  Wiloot. 

L  C.  B.  sai'd,  Mr.  Ha^kin^,  H/tA  thik  suit 
for  tithes  begun  by  you  against  this  LariinoHl 
before  the  time  thM  LaHntortfe  shears  this  fe* 
lony  was  committed  ? 

Hawk,  Yes,  my  lord,  fdr  t  began  that  snit 
for  tithes  in  Michaelmlis-Tleritt,  1667,  and  La^ 
rimord  swears  iMit  I  robbed  him  upon  the 
18th  of  September^  1066,  which  is^  my  h>rd, 
about  a  year  after.  My  lord,  it  is  to  easy  Wa^ 
thus  for  the  fanatic^  to  pay  tithes  ;  if  th^y  ciui 
but  himg  up  the  clergy,  th^y  m^y  ctose  all 
their  future  pleading  for^berty  of  conscieheei 

Now  Larimore  began  to  stumble,  had  shi# 
his  malice  in  prosecuting  me  ui^astly,  by  int 
multiplying  bf  feigned  felonies,  wherewith  he 
did  tlien  endeavour  to  lofad  me,  of  which  I  ap- 
peared innocent. 

L.  C.  B.  Larimrvre,  have  yon  any  mOre  ? 

Lar.  Yes,  my  lord,  Pra^  c*ill  John  ChifeoD. 

Cierk.  Crier,  call  John  Chilton. 

Crier,  John  Chilton  :  who  answered,  He^e, 
Sir ;  a!nd  being  sworn,  itay  L.  C.  B.  thid  to  bilfr, 
Come,  Chilton,  wiiat  can  yoii^  sii}  to  this  bo- 
iin^ss  ? 

John  Cliilton  said,  My  f6rd,  I  caA  say  no- 
thing but  that  I  Yifi  paid  for  my  boots. 

I.  C.B.  What  boors? 

Chitt,  M^  lord,  I  am  paid  for  my  bootl. 

L.  C.  B.  Our  business  is  not  now  kbottl 
boots,  but  however, '  c^me  tuid  txU  me  ^i4iit 
thou  meanest  hy  them  ? 

Chil  My  -loi^,  Mt.  HaMiins  brought  mt  a 
pair  of  tops,  to  fnt  new  -tegs  to  them,  whieh  I 
did,  and  ne  coitihg  by  my  shop,  told  mk  ht 
Wanted  hf^  boots  ;  I  replied,  they  were  done : 
but  I  being  then  about  to  go  out,  did  j[>roUMSl 
Mr.  Hawkins,  to  lajr  theih  in  Miy  window,  so 
that  he  might  take  them  aa  be  wfent  hom^ 
"which  accordingly  he  dhl ;  c^nd  When  I  ouUe 
borne  i  Weift  to  Ml*.  U tiwVms^  who  at  thgt 
time  wa5  at  sir  John  Croke*i^  liou^,  #liere  \vt 
contented  me  for  my  work  t>«fofe  we  parted :, 
ind  this  h  all  that  I  can  say,  my  lord. 

£.  C.  B.  What  is  this  tO  the  purpotfs?  Can 
you  say  any  more,  ChiltOn  ?  If  yon  can,  {^o  oo. 

Cftil.  My  lord,  Mr.  ffawkins  pM  meto*- 
nestly  for  the  boots :  but  as  hoon  ks  he  begaft 
to  demat^d  rlie  tithek  of  Chilton,  knd  did  sUb 
fhr  them,  then  they  lay  at  me  ni^ht  sted  dtejrtft 
have  me  diarge  Mr.  Hawkins  with  flat  febny, 
for  stealing  the  said  boots  out  of  my  shop;  bol 
I  told  them,  that  I  laid  them  in  my  sbop*wiir- 
dow  fbr  him,  ^ntl  did  bid  him  take  them  as  be 
came  back ;  .and  be  paid  me  'for  my  Work,  and 
therefore  I  cannot  ^ay  hre  stole  them. 

L.  C.  B.  Who  were  they  that  desired  yoo 
to  charge  Mr.  Hawkins  with  the  stealing  of 
your  "boots  ? 

Chil.  This  Larimore,  Mr.  DodsworthCrokt, 
Richard  Mayne  the  C(>D9(clMe,  Miles  imd  JN)h> 
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S^nden  («hp  is  tioce  dead,  my  lord). — I^ri- 
mere  here  interrupted  Cbilton,  and  said,  Mjr 
lord,  I  have  five  or  six  witnesses  that  can 
prove  that  all  tHiy  is  false  which  Chilton  hath 
%iaroru. 

Z.  C.  B.  Call  them,  for  I  will  hear  all,  if  I 
^t  until  night. 

Then  Larimore  called  Dodsworth  Croke, 
William  Croke,  John  Stop,  Xhomaft  Welch, 
Samuel  Salter,  find  William  Sanderp ;  all  these 
heing  sworn,  the  sum  and  sub^tuuce  ^f  tl^eir 
evidence  wa^  to  this  effiect : 

That  they  had  t^eard  John  Chilton  say,  that 
I  had  stolen  a  pair  of  boots  from  him,  to  vhich 
Chilton  (being  thei)  npon  oath)  said,  thfit  Mr. 

eawkina  did  uo  otherwise  than  wh^t  before  J 
ive  sworn  ;  and  lie  further  fiddfd,  th^t  he 
liever  faid  thjft  I  had  staler  any  tiling  from 
him,  for  he  had  ijio  ref  son  fur  it. 

ff,  C,  B.  Ditj  this  Larimore  desire  you  to 
fhaige  this  Mr.  UawVins  with  felony  ?  And 
irhen  did  he  desire  jfou  to  do  so  ? 

ChiUan.  My  Lord,  Larimore,  and  the  rest 
that  I  have  named,  desired  me  to  charge  A7r. 
Hawkins  with  flat  Felony,  for  stealing  the  s^id 
hoots,  m$  SQoa  as  he  demanded  the  tithes  of 
Chilton ;  and  they  would  have  forced  me  to 
fetch  a  warrant  from  a'  justice  of  peace  to 
search  for  them,  and  did  further  threaten  me, 
in  case  I  w^uld  not  do  it,  that  sir  John  Croke 
would  indict  me  ^t  the  assizes,  as  one  accessary 
CO  the  stealing  of  my  own  goodf. 

X.  C  B,  Was  (ifrimore  one  of  them  } 

CkiUgn.  Yes,  my  lord,  and  he  said,  that  hf 
iroald  ^lake  ufie  swe^  that  Mr.  Hawkins  haJ 
etoie  my  hoots,  ^nd  for  that  end  did  serve  me 
with  a  3abpqpaa  to  be  here. — Here  Larimore  . 
ihe  second  time  interrupted  Chilton,  and  said, 
My  lord,  this  fellow  (pointing  at  John  Cl^julton) 
|8  hired  by  Mr.  Hawkins  to  swear  this. 

ChiUom  replied,  No,  my  lord,  I  am  not  hired 
by  Itf r.  ^awkin^  to  swear,  but  I  might  have 
|)e.ei|  hired,  o^  borne  out,  if  I  would  but  swear 
tha^  Mr.  U^wkini  3tole  my  bootSy .  by  one 
Croistojoe. 

X.  C  ^.  How  1  what  is  that !  hired  or 
hQTOit  o^t  to  swear  i  Qy  whom^  and  how  ?  Tell 
line  the  stoiry. 

ChiUon,  ^y  ior^.  I  9,^  pet  hired  to  swear 
by  Mx.  Qi^wkin^;  out  ff  I  would  swear  th^t 
be  stole  my  boots  oift  of  my  shop,  I  ^i^ht 
b^ve  been  borne  out  ii)  so  cfoiog.  for  Tho. 
Croutone,  of  S[  e^.(09e  on  the  Greo:^  in  the 
fiCMioty  of  O^pn/Lold^me  upon  Monday  last,  it 
baing  the  9th  of  March  1668,  that  if  I  would 
b^t  swear  what  hp  would  have  me  agsinst  Mr. 
}i&wkins  (vis.  that  he  stole  my  boots)  he  would 
biw  ma  harmless  ;  but  I  replied^  that  it  went 
Ugainsl  nay  conscience  to  do  it.  I  added  fur- 
ther, that  if  I  should  be  so  wicked  as  to  swear 
in,  Mr.  i}awkios  ci^q  prove  the  contrary  by  Mr. 
William  Croke  and  others ;  to  which  (jiruuoie 
eepUed,  thi^  I  DieMi  i^ut  fear  what  Mr.  Croke 
knew  in  that  case,  for  he  is  one  of  us,  9.nd  will 
not  jiuuki&  finy  thi^g  that  may  tpnd  to  our  pre- 
jlidioe.    1  farther  told  him  that  I  durst  nut  do 
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me  fly  the  country,  as  Smart  did  Wheeler  :  to 
which  Croistone  replied,  that  if  I  would  swe^r 
ft,  he  would  bear  me  out  ag^iinst  the  said  Mr. 
Hawkins  as  far  as  an  hundred  pound  would  go, 
^ud  if  that  would  not  do,  as  far  as  five  hundred 
pound  would  go. 

L.  C.  B.  How  !  bear  you  out  to  swear ! 
What  Croxstoiie  is  this  timt  would  do  so? 
This  is  not  likely  to  be  true. 

Tho,  Crgxstone  said^  My  lord,  I  said  no  such 
thing. 

X.  C  3*  I  dp  not  beliei^e  it  to  be  true. 

CA<7^o/irunin,  and  said,  As  I  live  and  breathe, 
my  lord,  Croxstone  did  say,  if  I  would  swear 
that  Mr.  Hawkins  had  stole  my  bootf ,  he  would 
bear  me  out,  as  I  said  before,  and  if  I  mad.f 
any  doubt  of  it,  he  would  give  me  bond  to 
ra^ke  good  his  promise. 

X.  C.  B.  said.  This  is  strange. 

Croxstone.  My  lord,  I  said  I  would  bear 
him  out.  in  speaking  the  truth,  and  no  Qtherr 
wise. 

Hawk,    My  lord,  may  I  be  heard  ?    * 

X.  C.  B,    Yes,  you  may  eo  on. 

Hawk,  I  thank  your  honour.  My  lord^ 
pray  let  me  ask  Mr.  Croxstone  two  or  three 
questions.         ^ 

X.  C  B.    So  you  may ;  go  on. 

Hawk,  Mr.  Croxstone,  do  you  con£(8S  ;hnt 
you  did  promise  to  bear  out  Chilton  (as  you 
said  before)  in  swearing  the  truth  ? 

Cr^iloM.  Ves,  sir^  I  did,  aqd  no  other- 
wise. 

Hawk,    Was  it  not  about  the  boots  ? 

Croxstone,    Yes,  sir,  it  was  so. 

Hawk,  Did  not  you  desire  Chilton  to  swear 
that  I  had  stolen  his  boots,  after  that  he  hail 
t9ld  you  I  bad  paid  him  for  them,  and  there- 
upon promise  to  bear  him  out  against  me,  if 
100  or  500/. 

Croxstone.  I  think  yoa  caniK>t  prove  it 
against  me. 

H§wk.  I  pray,  n^y  lord,  and  yqa  of  this 
jury,  consider  that  this  Chilton  i^  one  of  Lari- 
more's  witnesses,  and  fwears  for  the  king,  yet 
he  swears  that  he  bad  given  me  orders  to  take 
those  boots,  fmd  that  I  then  paid  him  for  lea- 
gin^  of  them,  and  that  he  had  repeated  this  to 
Larimore  and  Croxstone  several  times;  and 
after  all  this,  Larimore  and  Croxstone,  with 
others,  used  their  utmost  endeavours  to  per- 
suade ChUton  to  charge  me  with  felony  for 
stealing  them,>nd  Croxstone  promised  him  to 
bear  bim  out  in  so  doing,  as  far  as  1<X>/.  wou(d 
go,  and  if  that  would  not  do,  as  far  as  500/. 
and  give  him  bond  for  his  security,  &c.  My 
lord,  if  this  amounts  not  to  a  subornation,  I  am 
mistaken.  But  my  lord,  I  have  two  witnesses 
more  to  prove  the  same  against  Mr.  Croxstone^ 
and  I  pray  that  they  may  be  heard. 

X.  C.  A    Who  are  they  ? 

Hawk.  Ann  Scoly,  and  John,  tlie  sop  of 
Mr,  Tho.  Sanders.  Both  these  being  called, 
justified  in  court  what  Chilton  had  sworn 
against  ^Ir.  Croxstone :  Upon  which  tny  Lord 
Chief  Baron  said  to  Croxstone,  Come,  you  did 
ill  to  Illicit  p^rsoas  to    ^wear  these  things 
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which  yoa  knew  were  false ;  and  ^is  farther 
added,  that  this  made  not  for  the  king,  but  ra- 
ttier for  the  prisoner  at  the  bar.  After  all  this, 
a  rude  fellow  (Thomas  Welch)  came  in,  and 
•aid,  my  lord,  I  did  hear  Chilton  say,  that 
Mr.  Hawkins  had  stole  a  pair  of  boots  from 
bim. 

L.  C,  B.    What,  more  boots  still  ?  Come, 
Larimore,  baFe  you  any  more  ? 

Larimort  said.  Yes,  my  lord,  one  Mr.  Boyce ; 
who  being  sworn,  said,  That  Ht  a  certain  tifne, 
he  coming  into  a  house  at  Chilton,  found  this 
Mr.  HawKins,  now  the  prisoner  at  the  bar,  and 
one  James  N(»ble  (which  Noble  was  then  I 
drunk,  and  asleep  upon  a  bed),  and  I  saw  Mr. 
Hawkins  have  his  hand  in  Noble's  pocket,  and 
the'  said  Noble  told  me,  that  at  tnat  time  he 
lost  a-gold  ring  and  a  piece  of  gold  out  of  his 
pocket. 

X.  C.  B.  said  to  me.  Sir,  what  say  you  to 
that? 

Hawk.  Mj  lord,  I  desire  to  know  if  there 
be  any  bill  or  mdictment  against  me  for  it. 

CUrk,  There  u  none,  my  h>fd,  that  I  do 
know  of. 

Hoick.  I  desire,  my  lord,  that  Noble  may 
be  sworn,  if  he  be  here. 

Lar,    lie  is  not  here,  my  lord.  , 
X.  C.  B.    Why  was  not  ttiat  Noble  here 
himself  to  prosecute  ? 
.Xar.     I  could{not  find  hiiu,  my  lord. 
Hawk.    I  desire  to  know  whether  Boyce 
came  hither  of  his  own  accord,  or  if  he  be  sub- 
p(9naed  to  be  here;   (if  so)  by  whom,  and  who 
pears  his  charges? 

Bayce.  I  was  subpoenaed  by  Larimore,  and 
he  bears  my  charges,  my  lord. 

Hawk'  How  long  was  it  since,  Mr.  Boyce, 
ihat  you  saw  my  band  in  Noble's  pocket,  as 
jou  said  before  ?   ' 

Boyee,  It  may  be  near  two  years  ago,  ray 
lord. 

Hawk,  Did  you  see  me  pick  (or  take)  out 
of  the  said  Noble's  pocket,  the  said  ring,  or 
piere  of  gold  ur  any  thing  else  ?  f 

Boyce,  I  saw  your  baud  in  Noble's  pocket, 
but  did  not  see  you  tkke  any  thing  out  of  it. 

Havk,  Did  Noble  ever  tell  you,  that  I  had 
picketl  his  pocket  of  the  said  ring,  or  piece  of 
gold,  er  any  thing  else  ? 

Boyce.  No ;  but  said,  be  lost  than  at  that 
iime. 

Hawk.  Bu%  you  say,  that  Noble  was  drunk 
At  that  time,  and  if  so,  it  is  possible  be  might 
h9  mistaken. 

Boj/ct.  So  be  was  drunk,  and  asleep  like- 
wise. 

L.  C.  B.  I  think  you  were  all  drunk. 
H(»Ak  Boyce,  you  mi;;ht  have  done  well, 
to  have  told  Mr.  Noble  of  this,  when  he  told 
vo|i  that  he  hsd  lost  his  ring  and  piece  of  gold; 
DUX  can  you  say  apy  thipg  touching  f^rimore*s 
being  roh^ed,  or  do  you  kuow  that  I  am  the 
person. that  robbed  hioi  f 

Boyce,  No,  uot  I,  my  lord,  I  cannot  charge 
bim. 

M^wk    But  you  la^  that  Larimore  wb- 


poenaed  you  to  be  here,  and  that  he  bears  your 
chaises  ? 
,  Bttyce,    Yes,  my  lord*  and  so  he  does. 
*  Hawk.    Mr.  Boyce,  if  this  be  all  you  can 
say  for  Larimore,  you  will  hardly  requite  hit 
charges  ! 

iraa;^.    My  lord,  may  I  be  heard,  as  to  the 
evidence  of  B<»yce  ? 
^L.  C.  B.     You  may  go  on. 
"Hawk.    I  humbly  thank  your  honour. 

Hawk,  This  Boyce  swears,  my  Lord,  that 
about  two  years  last  past  he  saw  my  hand  in 
Noble's  pocket,  and  that  Noble  told  him,  he 
then  lost  a  gold  ring  and  a  piece  of  gold.  My 
Lord,  I  think,  with  submission  to  your  honour  and 
the  Court,  I  am  not  bound  to  answer  to  this 
charge,  because  there  is  no  indictment  exhihiced 
against  me  for  it,  nor  is  Noble  himself  ht  re  to 
prosecute,  or  can  Boyce  swear  that  I  picked 
Noble's  pocket,  or  that  Noble  ever  told  Boyce 
I  did  (as  he  himself  swears).  But,  m>  lonl,  I 
observe  in  this  the  malice  of  Larimore'i  heart, 
as  well  as  in  that  of  the  boots ;  for  Bojce 
swears,  that  he  cnn  say  nothing  to  Lariaiore's 
bill  of  robbery,  and  yet  be  forces  him  to  come 
from  London  hither,  to  start  a  senseless  story 
about  Noble's  ring  and  gold,  which  is  of  near 
two  years  standing.  My  lord,  if  there  hsd 
been  any  truth  in  it,  why  was  not  Noble  him- 
self here  to  prosecute  it  ?  And  why  did  he  let 
it  rest  so  long  ?  I  say  again,  niy  Lord,  if  it  had 
been  true  that  I  had  picked  Noble's  pocket, 
and  if  Larimore  had  known  it,  I  pray,  my  Lt>rd, 
and  you  of  the  jury,  what  had  that  concerned 
Larimore?  But,  my  Lord,  I  am  as  clear  of 
pickiog  Noble's  pocket,' as  I  am  of  stealing 
Chilton's  boots,  and  as  clear  of  both  these  as 
I  am  of  robbing  this  fellow  Larimore,  that  now 
calls  my  life  in  question  :  Nay,  if  lie  can  fairiy 
prove  me  guilty  of  one,  I  aai  willing  to  suffer 
as  guilty  of  all. 

My  Lord^  I  am  bold  to  appeal  to  your  honoar, 
whether  it  be  a  fair  prosecution  in  Larimore,  to 
stir  op  Chilton  falsely  to  charge  me  with  felony 
in  stealing  bis  boots,  when  I  had  not  only  a  right 
in  them,  but  also  lenve  from  him  to  take  than, 
and  pai.d  him  for  his  work,  which  Larimore 
himself  knows.  NaT,  my  Lord,  if  I  bad  never 
paid  Chilton  for  his  legs,  the  tope  being  niiDe, 
oy  law  it  had  not  been  felony,  bat  a  trespass, 
because  I  had  leave  from  him  to  take  them,  and 
right  in  them,  the  tops  being  mine.  And  agaio, 
my  Lord,  I  appeal  to  your  honour,  whether  it 
be  fair  in  larimore  for  hrm  to  ride  up  and  dowa 
eity  and  country,  to  bring  a  multitude  of  wit- 
nesses together  that  can  say  nothine  to  this  hill 
(as  Boyce  swears  he  cannot) :  If  this  doth  not 
discover  malice  in  a  prosecutor's  heart,  I  know 
not  what  doth  ;  and  if  that  appears  to  your 
honoqr  and  the  jury,  to  be  in  him,  bow  far  that 
ought,  as  well  by  law  as  eonity,  to  frustrate' bis 
evidence,  I  am  willing  to  leave  to  your  honour 
and  the  Jury ;  and  so  I  havedooc^as  to  Boyce's 
evidence. 

X.  C.  B,    Larimore,  have  yon  any  more  f 

Larimor§.  Yes,  my  Lord,  John  Coi,  m 
Francis  Liicj,    They  bciii|  botb  twom  t 
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John  Car  nad.  My  Lord,  I  being  in  Mr. 
Hawkins's  company  noi  long  since,  one  asked 
him,  how  he  thought  to  come  off  at  the  Assizes: 
Mr.  Hawkins  replied^  h«  cared  not  much  for 
tbis  plot  (though  he  should  be  convicted),  for 
they  could  but  bum  him  in  the  hand  for  it, 
and  that  he  couM  bite  out. 

Lucy  beiii^  sworn,  said,  that  he  heard  Mr. 
Hawkins  confess,  that  he  owed  Larimore  15«. 
but  because  he  had  dt^alt  so  unjustlj  with 
hiiD,  he  w>mld  make  it  cost  Lariinore  fifteen 
times  \5s  before  he  would  pay  him. 

L.  C.  B  said,  This  makes  little  to  the  pur- 
pose. Come,  Larimore,  have  vou  any  more  ? 
Lar,  I  think  not,  my  Lora. 
L.  C.  B  if  you  have  any  more  witnesses, 
call  them,  and  they  shall  be  heard,  and  do  not 
lay,  when  I  am  gone,  that  your  witnesses 
could  not  be  heard. 

Lar.  My  Lord,  I  confess  they  hare  been 
fully  heard,  and  I  have  no  more  to  say. 

JL.  C  B.  said  to  me.  Sir,  you  have  heard 
the  Indictment  u^ninst  you,  and  the  evidence 
to  pro>e  it;  you  have  heard  the  charge,  now 
lay  what  you  can  for  yuur  own  deience,  and 
you  shall  be  he^rd. 

Hawk,  I  humbly  thank  your  honour  ;  and 
I  hope,  my  Lord,  because  tue  evidence  is  large, 
I  shall  have  ttie  more  time  allowed  me  to  make 
my  detence  ;  and  if  to,  I  doubt  not  but  fully 
to  open  thfs  conspiracy. 

L.  C.  B.  Do  not  fear  that ;  for  as  they 
have  been  heard  at  large,  so  shall  you  likewise 
(God  forbid  else). 

Hatfk.  I  humbly  thank  your  honour,  and 
do  promise  to  be  as  hrief  as  conveniently  I  can : 
And  as  I  intend  to  ofter  nothing  l«ut  the  naked 
truth,  so  I  will  say  no  more,  if  I  am  not  mis- 
informed,, than  1  can  prove  to  be  true.  And, 
my  Lord,  because  it  may  seem  necessary  for 
me  to  offer  mauy  things  by  way  of  defence,  in 
answer  to  so  great  a  charge  ;  to  save  time,  I 
pr*y  that  it  may  not  be  expected  by  your 
honour,  or  the  jury,  that  I  shoojd  call  wit- 
nesses to  prove  every  particular :  But  when  I 
offer  such  things  as  are  roost  material,  if  either 
yonr  h(>n6ar  or  the  fury  be  not  fully,  satisfied 
touching  thetruthof  such  material  points,  I 
do  humbly  prav^  that  I  may  be  called  upon  to 
prove  them ;  ior  when  I  am  not  called  upon  for 
proof,  t  shall,  under  favour,  my  Lord,  take  it 
for  granted  that  I  am  believed.  And  for 
method  herein,  if  I  may  have  leave,  I  do  in- 
tend this: 

1.  In  general,  to  shew  how  impiobable  it  is, 
that  I  should  be  guilty  of  thi^robhery,  and  also 
deliver  some  hints  to  move  the  Court  and  jury 
to  question  whether  this  prosecutor  (Larimore) 
was  robbed  at  all,  or  no. 

And  9dly,  More  particularly  to  examine  the 
evidence,  as  to  matter  of  fact. 

X.  C.  B.     Go  on.  Sir,  to  your  defence. 
JIamk,     May  it  please  your  honour,  and  you 
of  this  jury,!  beein  with  the  firit  part  of  my  de- 
fence, wbicb  is  to  hint  bow  unlikely  it  is,  that  I 
should  be  guilty  of  robbing  this  Larimore. 
X,    Inu-imore  i»  generally  known  to  be  a 


notorious  Anabaptist,  and  an  enemy  to  the 
Church  of  England,  and  a  hater  of  the  minbtry  in 
general ;  but  oiiore  particularly,  he  is  most 
envious  and  malicious  agamst  myself,  because 
I  sued  liim  for  tithes,  and  caused  him  to  be  in* 
dieted  for  not  corning  to  church,  or  baptizing 
his  children ;  For  which  reason  his  malice 
against  me  hath  appeared  notorious  several 
ways,  as  amongst  others, 

1.     By  dissuading   all   that   owed  me  any 

money,  not  to  pay  me. 
3.    By  his  inducing  those  to  whom  1  owed 

jnoney  to  arrest  and  trouble  me. 

3.  By  dissuading  those  that  I  sued  for  tithet 
not  to  agree  with  me ;  he  promising  tbero, 
that  sir  John  Croke  and  himself  would 
force  Die  to  run  the  country  ere-long. 

4.  By  his  continual  tormenting,  and  vex* 
ing  me  with  his  false  arrests,  and  illegal 
indictments. 

5.  By  his  constant  endeavour  to  'dissuade 
my  friends  from  any  ways  relieving  me,  or 
mine,  in  my  greatest  wants  and  necessities, 
advising  them  to  starve  us. 

My  Lord,  and  this  jury,  if  you  are  not  fully 
satisnecTin  any  of  these  particulars  that  I  have 
alledgedjiam  ready  to  prove  them  ;  but  if  this 
be  granted,  they  are  no  doubt  sufficient  argu- 
ments to  prove  the  malice  of  his  heart.  Again 
I  say,  that  it  is  noways  possible  that  Larimore 
was  robbed  at  all ;  and  of  this  opinion  are  most 
of  his  neighbours  round  about  him,  as  may  ap^ 
pear  by  this  certificate,  which  followeth  ; 

"  We  do  humbly  certify,  That  Henry  Lari- 
more of  Chilton,  in  the  county  ofBudu>,la- 
bourer,  is  a  notorious  Anabaptist,  an  enemy 
to  the  Church  of  Engfand,  and  a  perfect  hater 
of  all  minist€rs  of  the  same,  but  m  particular, 
most  inveterate  and  malicious  against  Robert 
Hawkins,  clerk,  late  minister  of  the  church  of 
Chdton  aforesaid;  for  that  be  doth  not  only 
seek  and  design  utterly  to  ruin  the  said  Mr. 
Hawkins  himself,  botmakes  it  his  business,|and 
daily  practice,  to  instigate  others  to  do  tlie 
like,  and  for  no  other  cause,  as  be  hath  often 
confessed  himself,  but  for  that  the  said  Hawkins 
hath  caused  him  to  be  indicted  for  nol  coming 
to  church,  and  sued  him  for  tithes.  And  we 
do  verily  believe,  and  are  jiistly  satisfied  in  our 
consciences,  that  the  said  Mr.  Hawkins  is  not 
at  all  guilty  ofthe  pretended  friony,  in  stealing 
the  ring,  and  piece  of  silver,  which  the  said 
Larimore  hath  eharged  him  with,  but  that  it 
is  meer  contrivance  inchoated,  and  set  on  foot 
by  the  |said  Lnnmore,  Sir  *  John  Croke,  and 
others,  on  purpose  to  revenge  themselves.  And 
we  do  also  believe,  that  tiie  laid  Mr.  Hawkins 
is  a  very  honest  man,  and  that  be  is  a  very 
able  minister,  and  a  true  and  faithful  labourer 
in  God's  wore,  and  never  heard  thathewaa 
suspected  in  the  least  of  Felony,  till  this  maH* 
cious  prosecution,  which  is  by  the  said  Larimbre 
and  others^  wboiQ  Ibe  Mid  Mr.  Hawkins  toetk 
fbrtithei. 
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Witness  our  hands,  March  8;  1608. 

flicbafil  R^ad,  gent.        Kichard  Budd 
William  Read,  gent,        John  Budd 
14 rs.  Bulstrode,wid.       Tboina&  Ilij^ 
Mr.  John  Bulstrode        Roger  Gye 
John  Turner  Robert  Coxhead 

Joseph  Parions  William  Hitchcock 

Nicholas  Faulkner  John  Powel 

Mr.  William  Bubcrode    Luke  Turner 
John  Chilton  Richard  Badger 

The  Widow  Paverell       John  Goliier 
Robert  Sanders  John  Newton 

Christopher  Hinton         William  CoHet 
John  Mortimer,  sen.       John  Beckley 
Mr.  John  Daniel  Richard  Kemp 

Mr.  John  Clarke  The  Widow  Acreman 

The  Widow  Clare  Robert  Flint 

William  LandsdeU  William  Beckly 

William  Booden  Robert  Hicks 

John  Newman  John  Barney 

Thomas  Coles  Robert  Steele 

The  Widow  Newman    Stephen  Toms 
Robert  Barlow  Robert  Willet 

Theophilus  Sanders        ^Villiam  Neighbour 
John  Sanders  Will.  Chittle 

John  Mortimer,  jnn.       Henry  Parker 
Mr.  Henrj  Golder  William  Ash 

Mr.  Thomas  Sanders      John  Golder,  jun. 
Mr.  Henry  Lovell  William  Golder 

Mrs.  Lovell,  Widow       William  Tipping 
Owen  Gibson  Richard  Goodwyn 

Mr.Tho.  Sanders,  sep.    John  Bosley 
Robert  Casemor?  Meses  Colhogi 

Edward  Jarvice  Roger  Carr 

Thomas  Green  John  Caio 

Bdward  Barker  Willfaip  Hayward 

John  Grace  ijSdward  Holly  man 

John  Freeman  Abraham  Quelch 

Richard  Carr  John  Pymm 

John  Care  John  Carter 

John  Aoreasan  William  Toms 

Thomas  Wbyte  Robert  Budd 

Thomas  I^deC  William  King 

The  Widow  Meade«       Cadwalider  Crawtoa 
Richard  Tom  William  Ash 

Joseph  Ner«  Thomas  Whyte,  sen. 

Richard  Low  Thomas  Whyte,  juo. 

John  Culledge  David  Turner 

Richard  Waude  Jonathan  Hand 

Theophilus  Hinton         John  Young 
Edward  Qarke  John  Bedford 

Jcfiery  Hart  John  Norcutt 

By  this  certificate,  which  you  see  subscribed 
ffvkh  above  an  hundred  names,  wherein  many 
others  (for  brevity  sake)  are  omitted,  although 
I  made  no  use  of  it  upon  m^  trial ;  jet  the 
world  may  see  what  an  opinion  Lanmore's 
neighbours  had  concerning  him,  and  bis  (pre- 
tended) robbery  ;  which  certificate  I  have  for 
that  purpose  here  inserted. 

d.  it  is  not  likely  that  lArimore  was  robbed 
because  be  did  not  declare  it  to  his  neighbours 
immediately,  which  doubtless  he  wouid  have 
4Ume,  had  aov  such  thing  V^allon  him. 

3.  Nor  is  he  certain  (as  to  the  time)  jFbtQ 
be  was  robbed« 


For  1.  lie  told  hif  brother  Beamsly,  that 
he  had  lost  the  ring  and  five-shilling-piece  (ia 
question)  before  there  waa  any  difference  be- 
tween him  and  I :  as  may  appear  by  this  certi« 
ficate  under  Mr.  Wilcox's  own  handi  whicli  if 
as  f(illoweth ; 

*  These  are  to  certify  all  whom  it  may  coq« 

*  cern,  that  Thomas  Beamsley  of  Chilton,  Tiili- 
'  ing-nian,    told  me,  Charles  Wilcox,  of  Long 

*  Crendon  (upon  September  19,  in  the  20th  year 
'of  his  majesty's  reign.  An.  Dom.  1668),  that 
'  the  five-sbilling-piece  of  Silver,  and  the  stone 
'ring,  which  Larimore  pretended  he fouud in 
'  Mr.  Hawkins's  bouse,  were  both  lost  before 

*  there  was  any  difference  between  the  said 
'  Larimore  and  the  said  Mr.  Hawkins ;  and  be 
'  further  added,  (bat  his  brother  Larimore  tol4 

<  him,  that  he  had  an  inient  to  search  for  the 
'  same  ring  and   five-shilling-piece,    altove  % 

*  month  before  he  did.    This    I  can  and  will 

<  depose,  whensoever  I  shall  be  thereunto  rer 
<quured.    Witness  my   hand,  OcL   1,  1668. 

Charles  Wilcox.' 

By  tills  certificate,  it  appears  (by  Larinaore'i 
own  confession  to  his  brother  Beamsly)  that  be 
had  loft  this  ring,  and  five-shilling-piecc,  be- 
fore there  was  any  difference  between  liim 
and  I ;  and  seeing  I  began  my  suit  for  tithes  in 
Michaelmas  term,  1667,  against  him  and  others, 
as  it  is  well  known  to  the  inhabitants  of  Chilto^ 
(and  also  may  appear  by  the  records  pf  the  ex- 
chequer). 

This  IS  the  first  time  that  Larimore  said  he 
had  lost  the  ring,  and  five  shilling  piece. 

And  that  tbi|  is  false,  must  needs  appear  by 
what  Mr.  Good  and  Larimore  have  already 
swpm  in  open  court,  viz.  that  Mr.  Good  pawned 
the  five  shilling  piece  to  Larimore  at  Bucking- 
ham sessions  last  (which  sessions  were  held 
upon  the  9th  and  10th  of  July,  ]^8),  which  ip 
near  niuA  months  after  the  difference  began. 

And  moreover,  Larimore  confessed  upon  his 
examination  before  sir  Johq  Croke,when  I  «as 
committed(which  waf  upon  the  19th  of  Septem- 
ber, 1668),  that  he  had  lost  the  rine  and  five- 
shilling  piecf  a  month  before,  which  moH 
(consequently)  be  about  the  19th  of  Augosti 
1668. 

And  if  sOf  hov  is  it  possible  that  he  could 
have  lost  them  before  the  difference  began 
betwixt  usj  which  was  above  ten  months  before  ? 

S.  He  now  swears  in  qp^  cotirt,  that  he  sa^ 
me  steal  die  said  gold  ring,  and  five  shilling- 
piece  of  silver,  out  of  his  house,  upon  Friday 
the  18th  ef  Sept.  1668  (precisely),  an  hour  and 
half  before  sun-set ;  all  which  times  being  com- 
pared together,  can  no  ways  he  possible;  for 
which  I  dare  appeal  to  all  that  hear  it.  Nor  is  it 
likely,  in  case  be  could  prove  thfit  he  was  robbed 
(which  I  am  confident  he  never  can)  thf^t  I  m^ 
the  psnon  that  robbed  him  ;  as  may  appear 
«poa  these  confiderations  amongst  others 

1.  Is  it  likeljr  that  I  should  commit  a  robberr 
in  my  own  parish  (in  thf  day  timt),  vheo  aU 
that  saw  me  must  needs  knaw  mkj  and  at  the 
ho9se  9f  such  a  perfon  9p  i^isLarioiK)r(  iS|  that 
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Idul  soheiDiilj  swore  (but  a  little  before)  tliat 
be  would  take  away  my  life,  as  maj  appear  by 
what  bis  son  shid  to  Aim  Sctiol  j  ? 

fi.  Is  it  probable*  that  if  I  were  guilty,  I 
wdttld  not  naftt  made  my  escape,  baring  twenty 
£jur  hours  lime,  and  four  or  five  hours  notice 
after  they  fint  attemptedto  sesrch  my  bouse  ? 
Or  that  in  alt  that  time^I  cauld  find  no  better 
pliee  to  conceal  a  ring,  and  fire-sbilling  piece, 
than  in  a  little  basket  i^ith  two  or  three  eggs 
(whitb  all  that  time  was  hanging  apoa  a  pin)? 
Again,  if  JLarimore  saw  me  rob  bim  apon  the 
I6th  day  of  Sept.  1666  (as  he  sweats  be  did), 
why  did  he  not  then  secure  me  ?  He  swenrs  1 
ran  away,  why  did  he  not  send  out  Hue  and 
cries,  to  discorer  aad  apprehead  me  ?  fiut  the 
laid  Larimore  was  so  fbr  from  doing  it,  that  he 
Beyer  declared  it  to  any  of  his  neighbours,  nor 
to  tM  constable,  when  he  commanded  him  to 
te«<dk,  as  toay  appear  as  well  by  the  search  it- 
self, (in  that  they  searched  other  houses  before 
«Key  SMu-ched  mine)  as  by  the  constable's  aath 
«h<k  swears  that  Larhimre  said  not  apy  thine 
to  him,  that  he  had  seen  me  rob  him ;  nor  did 
tfhe  said  Larimore  declare  it  to  sir  Johii  Croke, 
for  if  be  had,  sir  John  (no  doubt)  would  have 
kisert#d  it  in  the  Mktimus^  which  he  hath  not 
done:  Nor  did  he  declare  it  to  sir  Richard 
Pigdti,  fram  whom  he  fetched  his  warrant  to 
search,  as  may  appear  by  the  contents  of  it. 
l^hereapon,  miby  lord -chief  baron  Hale  calling 
CO  the  constable  for  the  warrant  (which  being 
delivered),  tlie  Jadge  (himself)  immediately 
espffed)  that  the  4aid  warrant  bore  date  a  day 
before  the  robbery  was  committed  ;  which 
^Hien  my  Lord  obi»erved,  he  asked  Larimore  if 
be  fetched  this  warrant  to  search  for  this  ring 
amd  five-sfaolling  piece  •;  to  which  Larimore  re- 
plied, he  did  ;  and  then  my  lord  aiked  Lari* 
more  upon  what  day  he  was  robbed,  )ie  -rtepUed 
•ipoo  Friday,  the  18th  of  September,  166d. 

L.  C.  £.  How  comes  it  then  to  pasS|  La- 
rimore, that  the  warraat  bears  date  the  ITth 
day,  and  yoaswenr  that,  the  prieonerat  die  bar 
did  not  rob  you  tiU  the  IBth  day  ?  This  is  likely 
cobe  true ! 

•   Larimore  tb  tfrfe  replied^  that  he  wta  rabbed 
at  seveftd  t>l^het  tithes. 

'    tiawk,    (My  Lord)  nvay  i  be  heatd  a  word  f 

X.  C.  B.    Yoa  may  go  on. 

Hawk.    I  humbly  thank  yourhonoar.    Aad 

f  hopie  tlte  ju^y  will  take  notice  how  Larimore 

bath  ensiiareH  himrelf,  by  the  date  of  the  war- 

rairt,  whrdi  my  lord  first  discovered.    And 

whereas  Liirimore  replies,  that  he  was  robbed  at 

vetefai  6ther  times,  he  may  have  credit  (but  by 

Ihose  only  that  can  believe  all  that  he  bath  said 

and  sworn) :  For  he  saith  that  be  was  robbed 

%efore  be  and  {  diflftfteH,  which  must  be  before, 

^October,  K>e7  :  and   he  told  sir  John  Croke 

4lkewlfe  (when  I  «?as  committed)  that  he  was 

robbed  of  the  foresaid  gooVls  but  a  month  before 

"^hioh  must  needs  beMmut  Che  19th  of  August 

>Sd6(l ;  but  now  be  swears  in  court,  that  lie  sa>r 

ne  steal  these  goods  oo  Friday  the  18feh  of 

'Septeliibet',  1968,  Whiob  mnstuc^s  be  impoi- 

tible^  that  I  should  rob  bim  M  three  aevemi 


times  of  the  same  ring  and  five* shilling  piece  ; 
and  besides  this,  it  is  improbable  tliat  he  should 
be  robbed  before,  October  1G67,  and  again  iq 
Aug.  1668,becattBa  he  never  declared  any  bf 
these  robberies  to  any  person  before  the  16th 
of  September  1608,  upon  which  day,  he  and 
sir  John  Croke  concluded  upon  ^his  conspiracy, 
as  hereafter  wa  shall  make  appear :  And  more« 
over  Larimore  (himself)  confessed  even  now, 
that  ho  fetched  this  warrautto  search  for  this 
very  ring  and  five-shilling- piece  (which  now  be 
denies.)  By  this,  all  4nay  see,  how  notoriously 
he  contradicts  himself.' 

X.  C  jB.  Said  to  Larimore,  Thou  art  very 
cunning,  to  ba  provided  with  a  warrant  a  day 
before  you  was  robbed.  It  seems  ]pou  knew 
upon  the  17th  day,  that  you  should  ba  robbed 
on  the  18th  day,  and  also  that  this  person^ 
(now  at  the  bar)  should  rob  you.  Surely  yoa 
can  divine.— Here  the  people  began  to  cry  out 
Shame  on  Larimore. 

L.  C.  B,  said  to  me,  Sir,  but  if  you  were  in- 
nocent of  this  robbery,  why  did  you  refuse  to 
open  year  doors>  or  to  have  your  house 
searched? 

Htwk,  My  lord,  I  had  several  reasons  that 
moved  me  so  to  do. 

S.  In  general,  toost  of  those  pei«oDS,  that 
were  present,  were  my  inveterate  enemies,  and 
several  of  them  had  threatened  to  ruin  me, 
and  my  family  ;  and  therefore  I  had  reason  to- 
suspect,  that  they  came  to  injure  me,  either 
in  my  possession,  or  goods;  For  the  first,  sir 
John  Croke  and  Larimore  had  often  threatened 
to  pull  down  my  house,  and  for  that  end,  had 
hired  several  persons  to  make  a  forcible  entv^ 
i^n  it,  and  particularly,  they  had  lately  lur^ 
Jaires  the  son  of  Leonard  Styres  of  Tbame  (in 
the  county  of  Oxoo),  by  a  ladder  to  climb  ap^ 
and  run  down  my  chimney,  and  open  my  doots, 
when  we  were  all  abroad :  And  about  tlio 
Same  time  they  also  contracted  with  ona 
Christopher  Tyler  of  Chilton  fer^the  same  pur^ 
pose.  And  2«  I  feared  the  seizing  of  ii\y  gooda 
by  tlie^said  persons,  because  they  had  £en  -a 
writ  of  Levary  (or  eiecution)  to  seize  them^ 
which  Larimore's  son  had  a  few  days  before 
in  part  eieoated,  and  he  was  then  present : 
And  if  these  reasbns  are  not  sufficient,  I  have 
taote  to  justify  my  act,  in  refusing  to  have 
them  search  my  house,  which  was  al^  my  lord, 
I  ever  denied,  tor  I  then  declared  myself  will» 
in^  that  Mr.  Sanders  the  other  c^mstable,  he 
being  then  «t  the  next  door,  might  obarge 
whom  he  pleased,  and  search  as  narrowly  as  ha 
could. 

X.  C.  B.  said,  Mr.  Hasrjtini^  -can  yoa  prore 
what  you  have  said  ? 

Hcmk.  Yes^  my  lord;  which  partictilar 
diail  I  prove? 

L,  C,  B,  Provo  that  about  the  ladder,  if  you 
can. 

Hawk,  I  pray,  my  loid,  oall  JohittAcramaii : 
He  being  called,  did  fully  justify  what  I  said 
concerning  their  intended  forcible  ^try^  ^and 
added  fertber,  that  he  did  hdip  to  aewvp  thfe 
Udder  for  that  purpofe^  baing  caUed  byjir 
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John  Croke's  own  ions,  they  and  Larimore 
•tHdding  by  all  that  time  to  warch.  And 
'  touching  the  second  particalur,  C(»hcerning  the 
seizing  of  mv  goods,  Mr.  Sheriff  himself  can 
justify,  that  ihey  had  then  in  their  hands  such 
a  writ :  (my  lord)  tie  is  in  court,  if  your  honour 
please  to  call  bini. 

And  for  the  3d  particular,  that  1  shewed 
myself  willing  that  Mr.  Sanders  should  search, 
I  can  prove,  my  lord,  by  ttiese  witnesses  fol- 
iowing,  viz.  Michael  lieud,  eent.  Mr.  Thomas 
Sanders,  Mr.  Henry  Golder,  Kobert  Casemore, 
Mr.  Charles  Wilcoi,  and  several  otbets  that 
were  present.  My  Lord  Chief  Baron  hearing 
these  reasons  fully  proved,  commended  mv 
discretion,  in  not  opening  my  doors;  and  he  abid- 
ed further,  that  be  should  have  done  as  much 
himself,  saying  it  was  a  foul  business;  and  the 
judge  (then  looking  towards  sir  John  Croke 
with  an  angry  countenance)  said  to  me. 
Sir,  is  this  sir  John  Croke  concerned  in  this  busi- 
ness? 

Hawk.  If  it  may  please  your  honour,  my 
lord,  with  permission,  1  suppose  that  sir  John 
Croke  is  deeply  concerned  m  this  conspiracy, 
and  7  doubtj  not  but  to  make  it  appear  to  the 
world  (if  I  may  be  heard). 

L.  C  JB.  Ydu  need  not  fear  that,  for  yon 
shall  havie  time ;  go  on. 

JIawk.  I  humbly  thank  yonr  honour ;  and  I 
crave  leave  to  call  two  witness,  vis.  Mr. 
Charles  Wilcox,  and  Mr.  Samuel  Brown.  Both 
these  being  called,  Mr.  Wilcoi  said.  If  it  may 
please  your  honour,  my  lord,  upon  Friday,  the 
18th  of  September,  1668,  I  was  at  Larimore's 
bouse  in  Chilton  (from  noon  till  it  was  near  night), 
with  Larimore,  a  driving  of  some  bargain  about 
tiles,  and  other  things ;  and,  my  lord,  Mr. 
Hawkins  was  not  at  lArimore's  bouse  all  that 
afternoon,  nor  did  I  Itear  any  thing  at  all  then, 
that  Larimore  was  robbed,  which,  my  lord,  I 
must  needs  have  done,  if  he  had  been  robbed 
that  afternoon,  for  I  was  there. 

L.  C,  B,  At  what  time  cam^  you  to  Lari- 
more's house,  Mr.  Wilcox?  take  heed  what 
you  say. 

WiUox,  '  Before  noon,  my  lord. 
•    £.  C.  B.    Mr.  Wilcox,  how  long  did  you 
Hay  there  ?  - 

Mr.  Wilcox,   Until  it  was  near  night,  my  lord. 

£.  C.  B.  Was  Larimore  with  you  all  that 
time? 

Mr.  Wilcox,  Yes,  my  lord,  for  we  were 
about  to  bargain  for  some  tiles,  and  other 
things. 

L,  C.  B,  Are  you  sure  that  it .  was  upon 
the  18th  of  September  that  you  was  at  Lari- 
more's hoase  ? 

Mr.  Wilcox,  I  am  swe,  my  lord,  that  it  was 
upon  the  18ch  of  September  that  I  was  there, 
and  the  day  before  Mr.  Hawkins's  house  was 
broke  open. 

L.  C.  B.  What  day  of  the  week  was  'it 
vpon? 

Mr.  Wileox,  It  was  upon  a  Friday,  my 
lord,  asti  Mr.  Hawkins's  house  was  broke  open 
Ml  the  next  daji  it  b«iog  Saturday. 


Lar.  It  was  upon  Thursday,  my  lord,  that 
Mr.  Wilcox  was  at  niy  house,  it  was  not  upon 
that  day  that  my  house  iras  robbed,  but  the 
day  before. 

Sir  Ralp*t  Ferney  replied,  No,  no,  Larimore, 
it  could  not  be  on  the  Thursday  that  Mr.  Wil- 
ot)x  and  you  were  together  at  your  house,  for 
that  ^as  tlie  17tb  day  of  September,  and  that 
was  the  day  you  was  busied  in  fetching  yoilr 
warrant  from  sir  Richard  Pigott. 
I  X.  C.  B,  It  is  well  oliserved,  sir,  and  so  be 
was,  and  therefore  it  could  not  be  on  tbe 
Thursday  that  Mr.  Wilcox  was  with  him  at  bis 
house. 

Sir  Richard  Pigott  replied,  I  am  sore,  my 
lord,  that  Larimore,  and  tliat  fellow  the  coo* 
stable,  were  both  ai  my  house  upon  the  17th 
of  September,  as  my  warrant  testifieth. 

X.  C.B,  Ai  what  time  was  it,  Mr.  Wilcox, 
when  you  oame  that  day  from  Larimore's 
house? 

Mr.  Wilcox.  It  was  about  sunset,  my  lord, 
for  it  was  dark  by  that  time  I  got  to  my  house, 
at  Crendon. 

X.  C  JB.  How  for  is  it  from  yotur  house  at 
Crendon,  to  Larimore's  house  ? 

Mr.  WUcox,  It  is  about  a  mile  and  a  half, 
my  lord. 

X.  C.  B.  Were  not  the  ways  bad  at  that 
time? 

Mr.  Wilcox.  No,  my  lord,  the  ways  were 
very  good. 

X.  C  J3.  Did  not  you  stop,  or  stay,  or  meet 
with  some  body  by  the  way  that  mij^ht  binder 
you? 

Mr.  Wilcox.  No,  my  lord,  1  went  a  good 
pace;  it  being  near  night,  my  lord,  I  was 
afraid  of  being  benighted,  and  yet  it  was  dark 
by  that  time  I  got  home.l 

X.  C.  B.  You  that  are  of  the  jury,  do  yoo 
know  this  Mr.  Wilcox,  of  what  credit  is  he  r    . 

Jury..  We  have  known  him  a  Jong  tioie^ 
and  we  know  no  harm  by  him. 

X/C.  B,  He  looks  with  an  honest  face, 
and  you  Larimore,  do  you  know  what  that  ho- 
nest man,  Mr.  Wiloox,  say*  ?  Do  you  know 
him  ?  and  did  you  ever  see  him  at  your  house  ? 

Lar.    Yes,  my  lord,  I  know  him  welL 

X.  C.  B,  Larimore,  do  not  you  remember 
that  he  was  at  your  house  on  Friday  the  18th  of 
Sept.  1668? 

Larimort  replied,  No,  my  lord,  sore  it  was 
not  upon  that  day  that  I  was  robbed. 

^  My  L.  C.  B.  HaU  replied,  Larimore,  no,  io 
my  conscience  thou  sayest  well,  for  it  seems  yoa 
were  not  robbed  upon  the  same  day  that  yoa 
have  sworn  you  saw  tbe  prisoner  at  the  bar 
commit  this  robbery. 

Hawk,  My  lonl,  or  upon  any  other  day 
(as  I  do  verdy  believe.)  And  here  many  of 
the  people  cried  out.  That  they  beKeved  as 
mach.  . 

X.  C.  B.  If  that  .man  Mr.  Wilcox  speaks 
true,  then  all  is  folse  that  Larimore,  his  son  and 
sister  hath  swoni,  he. 

Come,  Mr.  Hawkins,  said  my  Lord  Clucf 
BaroO|  have  you  any  more  to  tiiy  ? 
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Hawk,  I  Iwve  one  witness  more  that  I  de- 
tire  Diaj  be  called,  viz.  Mr.  Samuel  Brown. 

JL  C,  B.  Yes,  jes,  call  him ;  come,  JVfr. 
Brown,  what  can  you  say? 

Mr.  Brown  said,  M j  lord,  I  can  say  some- 
thiog,  but  I  dare  not  speak. 

X.  C  B.  Why  dare  you  not  ?  Come,  speak 
the  trath  and  spare  not,  and  say  no  owre. 

Mr.  Brown  said,  I  dare  not  speak,  for  sir 
Joiin  Croke  and  this  Larimore  have  threatened 
me,  that  if  I  came  down  to  this  assizes  to  tes- 
tify what  I  heard  about  this  plot,  sir  John 
Croke  said,  he  Would  fling  me  in  the  gaol,  and 
lo^  me  with  action  upon  action  of  l,000i.  and 
ruin  me  and  my  family.    - 

When  the  Judge  and  the  Justices  heard  Mr. 
Broinrn  relate  this,  every  eye  began  to  be  fixed 
upon  sir  John  Croke,  and  the  people  asked 
which  waa  that  sir  John  Croke  P  Then  ui  v 
Lord  Chief  Baron  Hale  commanded  the  dera 
of  the  assizes  to  give  Mr.  Brown  a  writ  of  pri- 
'  vilege,  to  protect  him  home  again ;  which  bc- 
iof  immediately,  done  in  court,  my  L.  C.  B. 
said,  Come,^r.  Bmwn,  let  us  now  hear  what 
yon  can  say  to  tliis  business. 

Mr.  Brown  said ;  If  it  please  your  honour 
(my  lord)  upon  Wednesday,  the  16tli  of  Sep- 
tember last  pust,  early  in  the  morning,  as  I  lay 
in  niT  bed  at  sir  John  Croke's  house  in  Chilton, 
b^annfr  a  great  noise  (I  being  then  entrusted 
by  sip  John  Lentall  as  keeper  to  sir  John  Croke, 
whidi  is  a  prisoner  at  the  KingVbencb),  I  fear- 
ing that  they  were  contriving  some  way  for 
htm  to  escape,  I  started  suddenly  out  of  bed, 
bavinjg  nothing  on  but  my  shirt,  and  stood  at 
the  dming-room  door  behind  the  hangings,  and 
then,  my  lord,  I  heard  this  iarimore  tell  sir 
John  Croke  that  he  had  undone  him,  by  caus- 
ing him  to  contend  with  the  parson.  Sir  John 
Croke  asked  him  why  ?  Lanmore  replied,  Be- 
caas«  this  Hawkins  will  undo  me,  for  he  hath 
entered  me  into  most  courts  of  England,  and 
imnmoned  me  into  the  Crown  Office  and 
Chancery,  and  I  cannot  maintain  so  many 
suits !  sir  John  Croke  replied,  Is  that  alf? 
Come  brother  Larimore,  be  contented,  we  will 
have  one  trick  more  for  Hawkins  yet,  which 
shall  do  his  work.  Larimore  replied.  Sir  Jobn^ 
yon  have  pot  me  upon  too  many  tricks  already, 
more  than  I  can  manage,  and  the  parson  is  too 
hard  for  us  still.  Sir  John  replied.  If  thou 
wilt  but  act,  I  will  hatch  enough  to  hang  Haw- 
kins. Larimore  replied,  But  how  shall  we 
bring  tliis  to  pass  I  Sir  John  Croke  made  an* 
iwer.  Canst  not  thou  convey  some  gold  or 
silver  into  into  Mr.  Hawkins's  house,  and  hate 
a  warrant  ready  to  search  his  house,  and  then 
oar  work  is  done  ?]  Larimore  replied,  Sir,  if 
we  could  but  bring  this  to  pass,  it  might  do 
well,  but  I  know  not  how.  Sir  John  Croke 
said  to  Larimore,  Do  you  but  go  to  sir  Richard 
Pigott  and  inform  him,  that  you  have  lost  some 
Bnpney  and  goods,-  and  desire  his  warrant  to 
search  for  them,  which  sir  Richard  neither  can 
nor  will  deny  you,  and  then  take  Dick  Mayne 
the  constable,  who  is  one  of  us,  and  will  do 
whatever  we  dciiFe  bint,  and  go  and  search  Mr. 
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Hawkins's  house,  and  there  you  will  find  these 
things ;  nnd  then  charge  him  with  flat  felony^ 
and  force  him  before  me,  and  no  other  justice, 
and  Pll  send  him  to  gaol  without  hail.  And 
we  will  hang  him  at  ih^  next  assizes. ,  Come, 
(said  sir  John  Croke)  brother  Larimore,  let 
us  go  and  drink  our  morning's  draught,  and 
we  will  consult  more  about  this  business.  And 
so,  my  lord,  I  heard  no  more  for  that  time« 
But 

X.  C  B.  That  was  enough  and  too  much 
too ;  but  however,  Mr.  Brown,  go  on. 

Mr.  Brown,  So  upon  Saturday  neit  (being 
the  19th  of  Sept.  1668.)  I  having  heen  abroad 
(and  towards  night)  coming  up  the  town,  I  was 
informed  that  Mr.  Havrkins  {as  Larimore  prc«  • 
tended)  had  robbed  him  t  1  then  began  to 
tlkink  mure  seriously  upon  what  I  had  heard 
pass  the  Wednesday  before,  between  sir  John 
Croke  and  this  Larimore,  and.  coming  to  sir 
JohnV,Y)Ouse,  I  saw  a  paper  l^ing  upon  the 
hall-table,  full  of  writing,  and  Larimore  with 
the  constable,  and  several  others,  had  brought 
Mr.  Hawkins  before  sir  John  Croke,  who  com* 
mittiog  Mr.  Hawkins  for  robbing  Larimore,  as 
he  pretended,  took  up  the  said  paper  and  read 
it  to  the  constable,  and  said,  that  it  was  Mr. 
Hawkins's  Mittin^us,  which  said  Mittimus  was 
written  before  Mr.  Hawkins  came  to  sir  Jt>hn 
Croke,  as  all  that  were  there  can  justify.  And 
on  Sunday  morning  I  went  to  an  al^house^ 
where  they  had  kept  Mr.  Hawkins  all  night,  ' 
and  there  I  saw  Mr.  H.  go  to  the  gaol,  and  ihena 
my  heart  began  to  tremble,  and  yet  I  durst  not 
discover  any  thing  of  what  I  heard ;  but  coming 
home,  I  said  to  sir  John  Croke,  Sir,  What,  they 
have  carried  the  poor  parson  to  gaol?  Sh*  John 
Croke  replied,  Yes,  let  him  go,  and  the  devil 
go  with  bun,  and  more  shall  follow  after;  have  I 
not  often  told  you,  thkt  if  my  brother  Larimore 
and  I  did  but  lay  our  heads  together,  none  er# 
able  to  stand  against  Us  ?  I  ref^ed.  Yes,  tit 
John,  I  hav^  often  heard  you  say  so,  biit  I  never 
believed  it  until  now. 

X.  C.  B.  Mr.  Brown,  is  all  this  true  wluch 
you  have  related  ? 

Mr.  Brown.  Yes,  my  lord,  all  that  I  have 
said  is  true,  and  there  sits  sir  John  Croke  (point- 
ing to  him  with  his  finger),  who  knows  that 
every  word  that  I  have  said  is  true. 

JL  C.  B.  If  hot  ever  a  word  that  Mr. 
Brown  savs  be  true,  it  is  as  foul  a  conspiracy  as 
ever  was  heard  of. 

About  this  time  sir  John  Croke  stole  away 
from  the  bench,  wit  boat  taking  his  leave  of  my 
Lord  Clhief  Bnronf  or  any  of  the  Justices. 

My  X.  C.  B.  said,  Is  this  sir  John  Croke  % 

riutleman,  and  contrives  such  plots  as  this^ 
nsTer  in  all  my  days  beard  of  the  like :  But  I 
think  once  in  this  place  I  met  with  one  some- 
thing like  it,  but  this  far  exceeds  that,  if  this  be 
true  that  Mr.  Brown  hath  said; 

But  you  of  this  Jury,  there  is  an  honest  man 
(said  my  lord,  pointing  to  Mr.  Wilcox)  be  over- 
throws all ;  if  that  be  true  which  he  said,  tlien 
all  that  is  false  which  Larimore,  his  son,  and 
sister  hath  swoni* 
.  3P 
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Larimore  said,  My  lord  what  I  have  swofo, 
as  to  Mr.  Hawkins  is  true. 

My  L.  C.  B.  replied,  Come,  Larimore^  tbou 
'*rt  a  very  villain.' 

•  Larimore  said,  I  wish  that  the  ground  may 
open,  and  swallow  me,  if  any  thing  that  I  have 
•worn  again&t  Mr.  Hawkins  is  false* 

L.  C.  B.  replied,  Come,  come,  Larimore,  thoa 
art  a  very  villain ;  nay,l  think  thou  art  a  devil. 

Hawkins,  I  hope  your  honour,  and  this  jury, 
are  by  this  time  fully-  convinced,  that  sir  John 
Croke  is  concerned  in  this'plot ;  for,  my  lord^ 
he  hath  appeared  all  along  to  be  the  grand  con- 
triver of  it,  as  appears  by  Mr.  Brown's  testi- 
mony, and  by  what  he  said  to  Larimore  before 
me  and  others.  See  their  charge  in  those 
words. 

L.  C.  B.  HaU  replied,  I  am  fully  satisfied, 
and  so  (I  think)  are  all  that  heard  it:  And  he 
said  to  the  justices,  Gentlemen,  where  is  this  sir 
John  Croke  ?  They  replied,  he  is  gone. 

L.  C.  B.  Is  sir  John  Croke  gone  ?  He  said, 
gentlemen,  I  must  not  forget  to  acquaint  you 
(for  I  thought  that  sir  John  Croke  had  been 
liere  still),  that  this  sir  John  Croke  sent  me  this 
morning  two  su^ar-loaves  for  a  present,  pray- 
ing me  to  excuse  his  absence  yesterday.  I  did 
not  then  know,  so  well  as  now,  what  he  meant 
by  them ;  hut  to  save  his  credit,  I  sent  his  sugar* 
loaves  bock  asain.  Mr.  Harvey,  did  you  not 
send  hir  John  his  sugar-loaves  back  again  ? 

Clerk  qf  the  Assixe^  Yes,  my  lord,  they  were 
sent  hack  again. 

L.  C.  B,  I  cannot  think  that  sir  John  Croke 
believes  that  the  king's  justices  come  into  the 
country  to  take  bribes.  I  rather  think,  that  some 
other  person  (having  a  design  to  put  a  trick 
upon  him)  sent  them  in  his  name.  And  so 
taking  the  letter  out  of  his  bosom,  bhewing  it  to 
the  jnstices,  said,  Gentlemen,  do  you  know  this 
band  ?  To  which  some  of  them  replied,  they  be- 
lieved it  might  be  sir  John  Croke's  own  hand  ; 
'which  letter  being  compared  with  his  Mittimus 
(for  he  had  no  clerk)  and  some  other  of  his 
writii^  there  it  plainly  appeared  to  be  his  own 
hand.  So  my  L.  C.  D.  seeing  that  (putting  up 
the  letter  attain  into  his  bosom),  said,  he  intend- 
ed to  carry  that  to  London;  and  be  added  far- 
ther, that  he  would  relate  the  foulne&s  of  the 
business,  as  he  found  occasions  £t  for  it. 

L.  C.  B.  said,  Mr.  Hawkins,  have  you  any 
snore? 

Hawk.  My  lord,  I  hope  that  the  jury,  and 
your  lordship,  is  fully  satisfied  as  to  my  inno- 
cency,  r(  so,  mj  lord ;  but  if  not,  1  humbly  de- 
sire to  know  wherein  I  have  not  given  full  satis- 
|action,if  any  thing  else  shall  be  alledged  agaihst 
me,  I  humbly  crave  time  and  leave  to  answer  it; 
for,  my  lord,  I  am  conddent,  I  can  give  a  fuller 
-satisfaction,  if  what  I  have  said  already  be  too 
ttiort. 

L.  C.  B,  You  of  the  Jury,  what  do  you 
think  ?  The^priaoner  at  the  bar  debii-es  to  know 
^'hether  you  are  satisfied  as  to  the  indictment; 
if  not,  you  may  t\o  well  to  declare  wherein  you 
5tnj  are  not  satisfied. 

Jurjf.    U  IS  a  very  plain  case,  my  lord. 


X.  C.  B.  And  I  think  so  too,  but  it  is  a 
very  foul  one. 

X.  C.  B.  said  to  roe,  Sic,  have  you  any  more } 
Hajrk.  My  lord,  I  humbly  thank  your  ho- 
nour and  the  court,  for  that  great  patience  and 
liberty  I  have  had,  and  intend  to  say  no  more, 
but  with  Quintilian  I  conclude,  -  *  ionocentia 
'  melior  est'  qu^m  eloquent ia,'  innocence  is 
better  than  eloquence. 

My  Lord  Chief  Baron  Hale's  Directions  io  the 
Jury  were  to  this  effect : 

L.  C.  B.  said,  You  that  are  of  the  jury,  the 
prisoner  a|  the  bar  stands  indicted  for  robbing 
this  Larimore,  and  vou  have  heard  at  large 
both  the  prosecutor's  evidence  te  prove  him 
guilty  (whv:h  if  you  do  believe)  1  never  heard 
a  fuller.  And  2dly,  You  have  also  heard  the 
prisoner's  defence,  wherein  (as  I  think)  he  hath 
as  fully  answered  the  same  charge.  1  shall. 
First,  repeat  the  evidence  against  him,  which 
consists  of  two  branches;  tlie  first  is  the  pro- 
secutor's proof  of  this  indictment ;  and  second- 
ly, his  charging  him  with  other  crimes  of  the 
like  nature,  as  the  stealing  of  Chilton's  boots, 
and  the  picking  of  Noble*s  JK>cket. 

1.  For  to  prove  him  guilty  of  robbing  him,  be 
observes  this  method  : 

First,  He  himself  swears, .  that  he  saw  the 
prisoner  at  the  bar  commit  the  robbety. 
.   Secondly,  His  son  and   sister    swear,  that 
they  saw  him  run  out  4>f  the  house  at  the  same 
time. 

Thirdly,  He  brings  in  four  or  ^\e  persons 
>  that  swear  the  gold  ring,  and  the  five-shilling 
piece,  was  found  in  the  house  of  him  that  is  now 
the  prisoner  at  the  bar. 

Fourthly  and  Ijastly,  He  proves  by  two  wit- 
nesses, that  the  gold  ring  and  the  five-shilling 
piece  was  pawned  to  him.' 

And  for  the  first  of  these,  Larimore  swears, 
that  upon  Friday  the  18th  of  September  last 
past,  be  iockt  his  doors,  between  twelve  and 
one  of  the  clock  at  noon,  and  went  ovt  (leaving 
no  body  at  home)  to  pluck  hemp,  about  two 
furlongs  from  liis  bouse,  where  he  stayed  with 
the  rest  of  his  family  till  within  an  hour  and  a 
half  of  sunset ;  at  which  time,  he  coming  home^ 
found  his  doors  open,  and  ran  up  into  bis  cham* 
her,  and  there  through^  the  chmks  of  the  loft- 
boards  he  swears  that  he  saw  the  prisoner,. now 
at  the  bar,  ransacking  and  rifting  of  a  box,  in 
which  was  at  that  time  a  hoi  land  apron,  and  a 
purse,  in  which  purse  w^  two  gold  rings,  two 
pieces  of  gold,  and  nineteen  shillings  in  silver, 
all  which  said  rings,  gold,  and  silver,  with  the 
said  apron,  he  swears  that  he  dici  see  the  pri- 
soner now  at  the  bar  turn  out  of  the  said  purse, 
take,  and  feloniously  carry  away,  except  ooe 
piece  or  two  of  the* silver,  and  shews  the  very 
purse  out  of  v(  hich  he  saw  him  take  them,  if 
you  compare  the  evidence  with  the  Indictment 
you  may  see  the  policy  of  the  prosecutor;  for 
he  would  gladly  s^m  a  moderate  prosecutor, 
by  indicting  him  for  felony  only,  as  the  -eteaJ- 
ing  of  rings  and  money,  &c.  But  by  his  evidence 
he  would  as  gladly  charge  him  with  burglsiy 
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also,  for  he  sireari,  he  hroke  open  or  picHed 
the  locks  of  his  doors,  and  boi,  which  by  luw 
is  the  same. 

And  Secondly,  To  corroborate  this  his  evi- 
deoc«y  he  brinies  114  two  witnesses  more,  viz. 
his  son,  and  sister  Beamsley,  and  they  swear 
that  they  did,  at  the  same  time,  5ee  the  ^pri- 
soner that  is  now  at  the  bar  run  out  of  Lari- 
znore^  house,  with  a  great  bunch  of  keys  in  bis 
baud,  and  be  hid  himself  amongst  beans  and 
"vreeds :  and  note  the  keys,  to  intimate  that, 
by  the  help  of  those,  he  picked  Larimore's  locks. 
Thirdly,  He  brings  iu  his  son,  Dodsworth 
Croke,  the  nonstable,  and  tithing-man,  which 
all  swear  that  tliey  fou.id  this  gold  ring  and  five 
sliilling  piece  of  sileer  in  a  basket  hanging  upon 
a  pin,  iu  the  house  of  the  prisoner  at  the  bar 
'Vriih  a  few  eggs,  which  the  prisoner  at  the  bar 
the  day  before  bad  stolen  from  him. 

And  Fourthly  and  Lastly,  lie  brings  in  one 
of  Sir  John  Croke's  soas,  and  Mr.  Good,  who 
swear,  that  the  one  pawned  the  ring,  the  other 
the  five-shilling  piece' to  Larimore. 

Thus  Larimore  swears  he  saw  the  prisoner 
rob  h^D,  his  ton  and  sister  swear,  that  tliey  saw 
him  riin  out  of  the  house,  the  same  time  four 
more  swear,  they  found  the  ring  and  five-shil- 
ling piece  in  his  hou^e  upon  search :  and  lastly 
two  swear  that  the  ring  and  five-shilling  piece 
was  pawned  to  bin).  If  all  this  be  true,  he 
must  needs  be  guilty;  and  if  so,  although  I 
have  a  great  respect  for  his  calling,  yet  that 
shall  00.  ways  excuse  him,  hut  rather  aggravate 
bis  crime.  And  thus  much  touching  the  In- 
dictment. 

And  Secondly,  He  seems  to  charge  him  with 
other  a<;ts  of  the  like  nature ;  as,  1.  He  brings 
in  one  Chilton  to  swear,  that  the  prisoner  at 
the  bar  did  steal  a  pair  of  boots  from  him,  and 
four  or  &ve  persons  swear,  that  they  did  hear 
Chilton  say  he  did.  2.  He  brings  in  one  Boyce 
from  London,  a  person,  I  think,  of  no  great 
cred\^;  he  swears,  that  he  saw  the  prisoqer  at 
the  bar  about  two  years  ago,  have  his  hand  in 
the  pocket  of  one  James  Noble,  and  that 
Noble  said,  that  he  Ipst  a  gold  ring,  and  a  piece 
of  gold  at  the  same  time.  This  (if  true)  would 
render  the  priisoner  now  at  the  bar  obnoxious 
to  any  jury:  thus  far  the  evidence  against  the 
prisoner  at  the  bar. 

Now  we  come  to  the  prisoner's  Defence, 
which  because  it  is  so  full,  I  shall  be  the  briefer 
in  it.  The  parts  of  his  Defence  were  two,  as 
himself  observed.  1.  He  shews  how  too  im- 
probable' it  is.  And  S.  How,  impossible  that 
oe  should  be  guilty  of  this  charge. 

First,  That  it  is  not  likely  that  Larimore  was 
robbed  at  all,  because  he  d;d  not  declare  it  to 
any  of  his  n^ghbours,  as  soon  as  he  saw  the 
robbery  committed;  ^ain,  he  varies  as  to 
the  time  when  it  was  done,  for  that  he  told  his 
brother  Beamsly,  that  he  had  lost  the  ring  and 
five-shilling  piece,  hefore  there  was  any  difie- 
rence  between  him  and  the  prisoner  at  the 
bar,  as  appears  by  Mr.  Wilcox,  and  that  diffe- 
rence began  in  Michaelmas  term,  1667 :  and 
before  sir  John  Croke  h^  confessed  that  he  Iiad 


lost  this  a  month  before  the  prisoner  (viz.  Mi^. 
Hawkins)  was  committed,  which  mu5i  be  about 
the  lOch  of  August,  1668.  And  in  court  he  ~ 
swears  that  he  saw  the  prisoner  at  the  bar  rob 
him  of  the  same  gold  ring,  and  five-iltilling 
piece  of  silver,  upon  Friday  the  IBih  of  Sep- 
tember 1668,  an  hour  and  half  before  sunset ; 
all  this  cannot  be  true ;  'and  for  the  warrant, 
that  bears  date  a  day  before  the  robbery  was 
committed.  Whereupou  the  judge  said  to 
Larimore,  Come,  thou  art  a  cunning  fellow,  for 
thou  wentest  to  sir  Richard  Pigot  for  a  warrant 
on  the  17  th  day  and  was  not  robbed  until  the 
18th  day;  Larimore,thou  knewest,  it  seems,  upon 
the  17th  day,  that  thou  shouldest  be  robbed  on 
the  18th  day,  that  the  prisoner  now  at  the  bar 
should  rob  thee :  surely,  thou  can'st  divine,  if 
all  this  be  true.  Again,  it  is  likely,  that  wheji 
the  prisoner  at  (he  bar  was  charged  with  flat  fe- 
lony at  his  own  doon,  the  constable  likewise 
ihreatning  to  break  open  his  house  to  tiedrch,  if 
he  had  been  guilty,  his  wife  and  himseif  having 
the  opportunity  of  going  abroad  after  they  had 
so  charged  him,  while  they  were  ^one  to  con- 
sult with  sir  John  Croke,  as  the^risoner  at  the 
bar  sufficiently  proved  they  did,  hv  the  testimoy 
of  several  witnesses,  (as  Mr.  Head,  Mr.  San- 
ders, and  others)  that  in  all  that  time  he  would 
uot  have  made  his  escape,  or  at  least  found  a 
more  convenient  place  to  convey  a  ring,  and 
five-shilling  piece,  ilian  to  let  it  remain  all  that 
time  in  a  little  basket  with  a  few  eggs,  hanging 
on  a  pin?  Again,  who  came  first  into  the  room 
where  this  egg-basket  hung  ?  Why,  Larimore. 
And  who,  took  down  the  basket  ?  Larimore. 
Who  turnetl  out  the  eggs?  Larimore.  And  who 
had  the  dressing  of  the  eggs  ?  Larimore.  lie  is 
a  special  cook.  You  i^entlemen  of  the  jury,  it 
is  an  easy  thing  for  Lanmore  to  juggle  a  ring  and 
five  shilling  piece  into  a  basketTne  being  the 
first  that  came  into  the  room  ;  as  he  put  up  his 
hand  to  take  down  the  basket,  he  might  with 
ease  enough  convey  such  things  as  those  were 
into  it.'  All  this,  and  many  more,  are  pro- 
bable circumstances  to  move  you  and  me  to 
believe,  that  it  is  not  possible  that  the  prisoner 
at  the  bar  is  guilty  of  this  robbery ;  but  that 
I  must  leave  to  you  to  consider  of. 

Again,  The  Prisoner  at  the  bar  proves  the 
whole  business  to  be  but  a  mere  contrivance  of 
sir  John  Croke's  anci  this  Larimore's,  on  pur- 
pose to  ruin  him,  as  is  fully  made  manifest  by 
the  testimony  of  Mr.  Brown,  who  justifies,  that 
upon  Wednesday  the.l6tb  of  September  last 
past,  and  but  two  days  before  this  pretended 
robbery,  he  heard  sir  John  Croke  advise  this 
Larimore  to  fetch  a  warrant  to  search  the  house 
of  the  prisoner  at  the  bar,  and  then  to  convey 
gold  and  silver  into  it;  which  having  done, 
charge  him  with  fiat  felony,  and  bring  him  be- 
fore the  said  sir  John  Croke,  and  no  other  jus- 
tice, he  then  promis  ng  to  the  said  Larimore  to 
commit  him  to  the  gaol  without  bail,  and  hang 
him  at  the  next  assizes,  which  is  now :  And,  as 
I  take  it,  they  do  aim  at  it.  You  of  this  jury, 
if  you  do  believe  what  Mr.  Brown  saith,  it  is  as 
foul  a  conspiracy  as  ever  was  heard  of:  And  I 
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iim  apt  to  think  it  may  be  probable,  because 
that  sir  John  Croke  and  Larimore  did  threaten 
to  cast  this  Mr.  Brown  into  prison,  and  so  ruin 
him,  if  lie  came  down  and  testified  his  know- 
ledge about  this  business,  which  thing  is  of  a 
terjr  ill  consequence,  i^gain,  it  seems  likely 
that  Mr.  Brown  may  be  credited,  if  you  com- 
pare their  actions  with  the  times;  for  upon 
Tuesday  sir  John  arrested  the  prisoner  upoif  a 
feicrned  action  of  100/.  Upon  Wednesday 
the  plot  was  concluded  upon  by  sir  John  Croke 
and  Larimore,  as  may  appear  by  Mr.  Brown*s 
testimony.  On  Thursday  they  procured  of  sir 
Hicbard  Pigott  the  warrant  to  search.  On  Fri- 
day, Larimore  pretends  that  be  was  robbed 
(though  in  troth  there  appears  no  such  thinjg). 
Upon  Saturday  the  prisoner's  bouse  was  broke 
open,  and  be  apprehended ;  and  upon  Sunday 
tie  was  carried  to  the  gaol :  It  was  a  good  week's 
work.  But  there  is  an  honest  man,  said  my 
lord  chief  baron  (pointing  at  Mr.  Wilcox),  he 
knocks  down  all ;  for  he  justifies,  that  he  came 
to  Larimore'b  bouse  upon  Friday  the  18th  of 
September  last  past,  (it  bein^  the  same  day  that 
be  swears  he  saw  the  prisoner  at  the  bar  rob- 
bing bim,  and  an  hour  and  half  before  sun-set) 
and  there  continued  till  it  was  near  night;  and 
be  further  saitb,  that  Larimore  was  with  bim 
•II  that  afternoon.  And  he  said,  that  Larimore 
was  not  robbed  that  afternoon,  nor  was  Mr. 
Hawkins  there  at  that  time.  If  this  that  Mr. 
Wilcox  saith  be  true,  then  all  that  Larimore,  his 
Bun«  And  sister  hath  sworn  inust  need  be  false. 

And  as  touching  the  boots,  Chilton  swears 
that  he  had  legged  a  pair  of  boots  for  the  pri- 
soner at  the  bar,  and  laid  them  in  his  shop  win- 
dow, for  him  to  take  along  with  him  as  be  went 
by,  which  he  did,  and  paid  him  for  his  work  ; 
and  yet  this  Larimore,  sir  John  Croke,  Crox- 
stone,  and  others,  did  nse  their  utmost  endea- 
vours to  stir  up  this  Chilton  to  indict  the  pri- 
soner at  the  bar  for  stealing  of  them  (Croxstone 
promising  hini  to  bear  him  out  in  it).  This  can 
«rgue  noUiing  else  but  malice  in  tliose  persons : 
And  for  that  which  Boyce  sivears,  is  a  story 
that  can  argue  nothing  else ;  for  neither  is  No- 
ble here  to  prosecute,  uor  can  Boyce  swear  that 


the  prisoner  at  the  bar  did  pick  hit  pocket,  or 
that  Noble  ever  said  he  did. 

Thus  I  have  repeated  the  Evidence  to  prove 
him  guilty,  and  have  not  I  think  omitted  any 
thing  in  it  that  b  material.  Which  if  you  do 
believe,  he  must  nieds  be  guiltjr.  And  also  the 
prisoner's  defence,  which  I  think  is  sufficient. 
It  is  a  plain  case,  t^nd  I  suppose  you  need  no( 
go  from  the  bar;  but  that  I  leave  to  you. 

And  so  the  Jury  not  jstirring  from  the  bar, 
which  the  Clerk  observing,  he  called  the  Jury, 
who  severally  answered  to  their  names ;  which 
being  done,  the  Clerk  of  the  Arraignments 
asked  whether  they  were  all  agreed  upon  theit 
verdict. 

Jury,    Yes,  we  are  all  agreed. 

Clerk,    Who  shall  speak  for  yon  f 

Jury,    Our  Foreman. 

Clerk.  Robert  Hawkins,  bold  up  thy  hand. 
Which  I  did. — Jury,  look  upon  the  prisoner  at 
the  bar.  How  say  you  ?  Is  he  Guilty  of  the  Fe- 
lony whereof  he  stands  indicted,  or  Not  Guilty  f 

Poreman  <f  the  Jury  said.  Not  Guilty,  my 
lord. 

L.  C.  B.  Hale  said  to  the  Jury,  You  have 
found  like  honest  men :  I  do  believe,  that  he  is 
not  guilty.  And  he  said  to  Larimore^  Thou 
art  a  very  villain. 

Gaoler  said,  Is  Mr.  Hawkins,  my  lord,  dis- 
charged of  his  imprisonment  ? 

£.  C.  B.  repli^.  Yes,  yes,  he  is  discharged, 
paying  his  fees. 

Hawk,  May  it  please  your  honour,  my  lord, 
I  am  poor;  and  this,  with  other  troubles,  which 
they  have  unjustly  occasioned,  bath  cost  me  a 
great  deal  ot  money  already. 

L.  C.  B.  I  cannot  help  that,  nor  can  I  gi^ 
away  other  mens'  rights ;  if  they  will  not  remit 
their  fees,  you  must  pay  them. 

Hawk.  I  humbly  thank  yoor  honour,  and 
shall  observe  your  lordship's  commands. 

And  so  the  Court  arose,  there  being  no  other 
business  but  my  trial  the  whie  morning,  which 
lasted  from  eight  until  one.  So  as  soon  as  niy 
trial  was  over,  sir  John  Croke,  Larimore,  and 
the  rest  of  that  crew,  fled  privately  out  of  Ailet- 
bury,  and  durst  not  stay. 


fiSO.  The  Trial  of  William  Pentn  and  William  Mead^  at  the 
Old  Bailey,  for  a  Tumultuous  Assembly :  22  Charles  II. 
a.  D.  1670.    [Written  by  themselves.*] 

there  should  be  a  judicious  intelligence,  with- 
out due  observation.  And  since  therein 
be  nothing  more  seasonable  than  a  right  m- 


[To  the  account  printed  in  1670  there  is  this  In- 
troduction :  "  As  there  caa  be  no  observation 
where  there  is  no  action ;  so  it  is  impossible. 


*  Published  in  the  same  year  under  the  title 
of  *'  The  People's  Ancient  and  Just  Liberties, 
"  asserted,  in  the  Trial  of  William  Penn  and 
"  William  Mead,  at  the  Sessions  held  at  the 
*<  Old-Bailey,  in  London,  the  1st,  Srd,  4tb 
"  and  5ih  of  Sep.  1670,  against  the  most  ai- 
"  bitrary  procedure  of  that  Court." 
^  Isaiah,  x.  1.  2.  *^  Woe  noto  them  that  de- 
cree unrighteous  decrees^  and  write  griev- 


ousnessj  which  they  have  prescribed ;  to  turn 
away  tlie  needy  frdtai  judgment,  and  to  lake 
away  tlie  right  from  the  poor.  Sec.*'  ,  . 
Psaim  xciv.  20.  «*  Shall  the  throne  of  iniqw»tf 
have  fellowship  with  thee,  which  frametk 
mischief  by  a  law." 
'  Sic  voIo,  mc  jubeo,  statpio  ratioBe  volontas.* 

With  a  Prefatory  Address  as  follows: 


4  J 
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ie|>b .  SIteldony  aldermen ;  Jobn  Smith  and 
James  Edwards,  shcri&;  and  Richard  Browne. 

Cryer,  «0  Yes!  Thomas  Veer,  Edward 
Bushel,  John  Hammond,  Charles  Milson,  Gre- 
gory Walklet,  John  Briehtman,  Wilii&m  Plam* 
sted,  Henry  Henley,  Thomas  Damask,  Henrt 
Michel,  William  Lever,  John  Baijy,  you  shall 
well  and  truly  try,  and  true  deliverance  make 
betwixt  our  sovereign  lord  the  king,  and  the 
prisoners  at  the  bar,  aqcording  to  /our  evi« 
dence.    So  help  you  God/ 

The  Indictment  sets  forth,  *  That  William 

*  Penn,  Gent,  ^nd  William  Mead,  late  of  Lon« 

*  don,  linen  draper,  with  divers  other  persona 
'  to  tbe  jurors  unknown,  to  the  number  of 

*  300,  the  14th  day  of  August  in    the    89d 

reli^ous  liberty,  the  reason,  why  we  should  b« 
denied  our  civil  freedom,  as  if  to  be  a  Chris* 
tian  and  an  Englishman  were  inconsistent,  and 
that  so  much  solicitude  and  deep  contrivance, 
should  be  employed  only,  to  ensnare,  and  ruin, 
so  many  ten  thousand  conscientious  families^ 
so  eminently  industrious,  serviceable,  and  ex- 
emplary, whilst  murder  can  so  easily  obtain 
paitions,  rapes  be  remitted,  public  unclean* 
ness  pass  unpunished,  and  all  manner  of  levity,, 
prodigality,  excess,  profaneness,  and  atheism, 
uiiiyeraally  connived  at ;  if  not  in  some  respect 
manifestly  encouraged,  cannot  but  be  detest- 
ably abhorrent,  to  every  serious  and  honest 
mind. 

**  Yet  that  this  lamentable  state  is  trae^  and 
the  present  project  in  hand,  let  the  London's 
Ueontiery  and  Canterbury's  Chaplain  b« 
beard. 

*'  The  first  in  his  public  paneg]pc,  upon  the 

*  Spanish  Inquisition,  highly  admiring  the  pni* 

*  denoe  of  the  Romish  Church,  in  the  erection 
^  of  it,  as  an  excellent  way  to  prevent  aSchism/ 
which  unhappy  expression,  at  once  passetk  sen^^ 
tenoe,  both  against  onr  ftindamental  laws,  and 
Protestant  Reformation. 

^  The  second,  In  his  printed  mercenary  Dis« 
coarse  against  Toleration,  asserting  foramun 
principle,  '  That  it  would  be  less  injurious  to 

*  the  government,  to  dispense  with  prophane 

*  and  loose  persons,  than  to  allow  a  toleration 
'  CO  religious  dissenters :'  It  were  to  over-do 
the  business,  to  say  any  more,  where  tbertf  is 
so  moch  said  already.  • 

"  And  therefore  t9  conclude,  we  cannot 
choose  but  admonish  aU,  as  wdl  persecutors 
to  relinquish  their  heady,  partial,  and  iohommn 
prosecutions,  as  what  will  certainly  issue  in  dis- 
grace  here,  and  inevitable  condign  punishment 
nereafler,  as  those  who  yet  dare  express  their 
moderation,  however  out  of  fashion,  or  made 
the  brand  of  fanaticism,  not  to  be  bufled,  or 
menaced,  out  of  that  excellent  temper,  to  make 
their  parts,  and  persons  subservient  to  the  base 
humours,  and  sinister  designs  of  the  bigMK 
mortal  upon  earth :  But  to  reverence  and  ^bey 
the  eternal  just  God,  before  whose  great  tribu- 
nal all  most  render  their  accounts,  and  whhr« 
he  will  recompence  to  evei^  person  aocqvifinf 
to  his  works." 


formation,  especially  of  Public  Acts ;  and 
*  well  knowing,  bow  iiidnstrions  some  will  be, 
to  mis-represent  this  Trial  t#  the  disadvan* 
tage  of  the  cause  and  prisoners,  it  was 
tbunght  requisite,  in  defence  of  both,  and 
lor  the  satisfaction  of  the  people,  to  make  it 
more  public ;  nor  can  there  be  any  vbusiness 
wherein  the  people  of  England  are  more 
concerned,  than  in  that  which  relates  to  their 
civil  and  religious  liberties,  questioned  in  tbe 
persons  above  named,  at  the  Gld-Bailey, 
the  Ist,  Srd,  4tb,  and  5th,  of  Sept.  1670."] 

Present,  Sam.  starling,  mayor;  Tho. 
Howell,  recorder;  Tho.  Blndworth,  William 
Peak,  John  Robinson,  Richard  Ford,  and  Jo- 

To  THE  Eholish  Reaoxb, 

**  If  ever  it  were  time  to  speak  or  write,  it  is 
Slow,  so  many  strange  occurrences  requiring 
hfrtHL  How  moch  thou  art  concerned  in  this 
ensuing  Trial,  where  not  only  the  Prisoners, 
toot  the  Fundamental  Laws  of  England,  have 
been  most  arbitrarily  arraigned,  read,  and  thou 
nayest  plainly  judge. 

**  Liberty  of  Conscience  is  counted  a  pre- 
teoce  for  Rebellion,  and  religious  assemblies, 
roots,  and  riots;  and  the  defenders  of  both,  are 
them,  reputed  factions  and  disaffected. 

^  Magna  Charta,  is  Magna  f with  the 

Recorder  of  London ;  and  to  demand  right  an 
•ffiront  to  the  court 

**  Will  and  Power  are  their  great  charter,  6ut 
to  call  for  England's,  is  a«crime,  incurring  the 
penaItT  of  tlmr  Bde-dock,  and  Nasty-hole, 
nay,  the  menace  of  a  Gag,  and  Iron  Shackles^ 
too. 

**  The  Jury,  though  proper  judges  of  law  and 
lact,  they  would  have  over-ruled  in  both,  as  if 
their  Verdict  signified  no  more,  than  to  echo 
back  the  illegal  Charge  of  the  Bench ;  and  be- 
cause their  courage  and  honesty  did  more  than 
bold  pace  with  the  threat  and  abuse  of  those, 
who  sat  as  jod^,  after  two  days  and  two 
nights  restraint  for  a  verdict,  in  tlie  end  were 
fiiMd  and  imprisoned,  forgiving  it. 

**  O  !  what  monstrous,  and  ill^l  proceed- 
ings are  these  ?  Who  reasonably  can  call  his 
cent  his  own  f  When  property  is  made  sub- 
servient to, the  will 'and  interest  of  his  judges;' 
or^  who  can  truly  esteem  himself  aifte  man  ? 
When  all  pleas  for  liberty  are  esteemed  sedi- 
tion, and  the  laws,  th^t  give,  and  maintain 
them,  so  many  insignificant  pieces  of  fiuina-. 
lity. 

**  And  what  do  they  less  than  plainly  tell  us 
so,  who  at  will  and  pleasure  break  open  our 
locks,  rob  our  houses,  raze  their  foundations, 
imprison  our  persons,  and  finally  deny  us  jus- 
tice to  our  relief;  as  if  they  then  acted  most 
like  christian  men,  when  they  were  most  bar- 
barous, in  ruining  such,  as  really  ar^  so ;  and 
that  no  sacrifice  could  be  so  acceptable  to  God, 
as  the  destruction  of  those,  that  most  fear  him. 

**  In  short.  That  the  conscientious  should 
vnly  be  obnoxious,  and  the  just  demand  of  our 
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*  jear  of  the '  king;,  about  eleven  of  the  clock 
'  in  the  forenoon,  the  same  day,  with  force  and 

*  arms,  &c.  in  the  parish  of  St.   Benoet  Grace- 

*  church  in  Bridge- «vard,  Londuo,  in  the  street 
'  called  Grace-church  street,  uniawfuUjr  and 
'  tumultuously  did    assemble  and   con^gregate 

*  themselretf  together,  to  the  disturbance  of  the 
'  peace  of  the  said  lord  the  king :  and  the 
'  aforesaid  William  Peun  and   William  Mead, 

*  together  with  otlier  persons  to  the  jurors 
'  aforesaid  unknown,  then  and   there  so  assem- 

*  bled  and  congregated  together;  the  aforesaid 

*  William  Fenn,  by  agreement  between  him 
'  and  William  Mead  before  piade,  and  by  nbet- 

*  meot  of  the  aforesaid   William   Mead,  then 

*  and  there,  in  the  open  street,  did  take  upon 
'  himself  to  preach  and  speak,  and  then  and 

<  there  did  preach  and  speak  unto  the  aforesaid 

*  William  Mead,  and  other  persons  there,  in 
^tbe  street  aforesaid,  being  assembled  and 
'  congregated  together^  by  reason  whereof  a 

*  great  concourse  and  tumult  of  people  in  the 

*  street  aforesaid,  then  and«  there,  a  long  time 
^  did  remain  and  continue,  in  contempt  of  the 

*  said  lord  the  king,  and  of  his  law,  to  the  great 

<  disturbance  of  hit'peace ;  to  the  great  terror 

*  and  disturbance  of  many  of  his  liege  people 
'  and  subjects,  to  the  ill  example  of  all  otliers  in 
^  the  like  case  offenders,  and  against  the  peace 
'  of  the  said  lord  the  king,  bis  crown  and 
^  dignity/ 

What  say  you,  William  Penn  and  William 
Mead,  are  you  Guilty,  as  you  stand  indicted, 
in  manoer  and  form,  as  aforesaid,  or  Not 
Guilty } 

Penn,  It  is  impossible  that  we  should  be 
able  to  remember  the  Indictment  verbatim, 
and  therefore  we  desire  a  copy  of  it,  as  is  cus* 
tomary  on  the  like  occasions. 

Recorder,  You  most  first  plead  to  the  in- 
dictment, before  you  can  have  a  copy  of  it. 

Fenn.  I  am  unacquainted  with  the  formality 
of  the  law,  and  therefore  before  I  shall  ans«f)er 
directly,  I  request  two  things  of  the  court.*  \. 
That  no  advantage  may  be  taken  against  m^ 
nor  I  deprived  of  any  benefit,  which  I  might 
othe'rwise  have  received.  S.  That  you  will 
promise  me  a  fair  bearing,  and  liberty  of  mak- 
ing my  defence. 

Court*  No  advantage  shall  be  taken  against 
^u;  yoa  shall  have  liberty;  you  shall  be 
beitnl. 

P^iifi.  Then  I  plead  Not  Guilty  in  manner 
imd  form. 

Cierk,  What  sayest  thou,  William  Mead, 
art  thou  Guilty  in  manner  and  form,  as  thou 
standest  indiaed,  or  Not  Guilty  ? 

Mead,  I  shall  desire  the  same  liberty  as  is 
promised  William  Penn. 

Court,    You  shall  have  it. 

Mead.  Then  I  plead  Not  Guilty  in  manner 
Md  form. 

The  Court  adjourned  until  the  afternoon. 

Crier,    OYet,&c. 

Clerk.  Bring  William  Penn  and  William 
Mead  to  tlM  bar« 

7 


Obser,  The  said  Prisoners  were  brought, 
but  were  set  aside,  and  other  business  prose^ 
cuted.  Where  we  cannot  choose  but  observe, 
that  it  was  the  constant  and  unkind  practices 
of  the  court  to  the  prisoners  to  .make  them 
wait  upon  the  trials  of  felons  and  murderers, 
thereby  designing,  in  all  probability,  both  to 
affront  and  tire  them. 

After  five  hours  attendance,  the  court 
broke  up  and  adjourned  to  the  third  instant. 

The  3d  of  September,  1670,  the  court  sat. 

Crier.    O  Yes,  &c. 

Clerk.  Briug  William  Penn  and  William 
Mead  to  the  bar. 

Mayor.  Sirrah,  who  bid  you  put  off  their 
hats  ?  put  on  their  hats  again. 

Obser,  Whereupon  oue  of  the  officers  put- 
ting the  prisoners  hats  upon  their  heads  (pur- 
suant to  the  order  of  the  coun)  brought  toem 
to  th,e  bar. 

Recm'd,    Do  you  know  where  you  are  ? 

Penn.    Yes. 

Record.  Do  not  you  know  it  is  the  kio'g'i 
court. 

Penn,  I  know  it  to  be  a  court,  and  I  sup* 
pose  it  to  be  the  king's  court.    . 

Record,  Do  you  not  know  there  is  respect 
due  to  the  court  f^^Penn.    Yes. 

Record,    Why  do  you  not  pay  it  then  ? 

Penn,    I  do  so. 

Record,  Why  do  you  not  pull  off  your  hat 
then  ? 

Penn,  Because  I  do  not  believe  that  to  be 
any  respect. 

Record,  Well,  the  court  sets  forty  marki  a 
piece  upon  your  hsads,  as  a  fine  for  your  ooo- 
tempt  of  the  court. 

Penn,  1  desire  it  might  be  observed,  that 
we  came  into  the  court  with  our  hats  off  (that, 
is,  taken  off,)  and  if  they  have  been  put  oo 
since,  it  was  by  order  from  the  bencli ;  and 
therefore  not  we,  but  the  bench  should  be 
fined. 

Mead.  I  have  a  question  to  ask  the  U^ 
corder:  am  I  fined  also  ? 

Record,    Yes. 

Mead,  I  desire  the  Jur^,  and  all  people 
to  take  notice  of  this  injustice  of  the  recotM^* 
Who  spake  to  me  to  puU  off  my  hat?  and  yet 
hath  he  put  a  fine  upon  my  head.  ^O  fear  the 
Lord,  and  dread  his  power,  and  yield  to  the 
guidance  of  his  holy  spirit,  for  he  is  not  &r 
from  every  one  of  you. 

The  Jury  sworn  again. 

Obierf  J.  Robinson,  lieutenant  of  the  Tower, 
disingenuously  objected  against  Edward  Bushel, 
as  if  he  had  not  kissed  tlie  book,  and  t^ff^ 
would  have  him  sworn  again  :  though  in'ileed 
^i  was  on  purpose  to  have  made  use  of  ha  ten- 
derness of  conscience  in  avoiding  reiterated 
oaths,  to  have  put  him  by  his  being  a  juiym^o* 
apprehending  him  to  be  a  person  not  fit  to  an- 
swer their  arbitrary  ends.  . . 

The  Clerk  read  the  Indictment,  as  aforesaid. 

Clerk,  Crier,  call  James  Cook  io»  ^°^ 
court,  give  him  his  oath. 
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Cierk,  James  Cobk,  Uy  your  hand  upon  the 
book :  '  The  evidence  you  shall  give  to  the 
*  courty  betwiit  our  Si^vereign  the  king,  and  the 
'  prisoners  at  the  bar,  shall  be  the  truth,  and 
<  the  whole  truth,  and  nothing  but  the' truth. 
'  So  help  you  Gr«d/ 

Cook,  I  was  sent  for,  from  the  Exchange,  to 
go  and  disperse  a  meeting  in  Gracechurch- 
ptreet,  where  I  saw  Mr.  Penn  speaking  to  the 
people,  bat  I  couM  not  hear  what  he  said,  be- 
cause of  the  noise :  I  endeavoured  to  make 
way  to  take  him,  but  I  could  not  get  to  him 
for  the  crowd  of  people ;  upon  which  capt. 
Mead  came  to  me,  about  the  kennel  of  the 
street,  and  desired  me  to  let  him  go  on ;  for  when 
he  had  done,  he  would  bring  Mr.  Penn  to  me. 

Court.  What  number  do  you  think  might  be 
there? 

Cook,  About  three  or  four  hundred  people. 
..  Court.  Call  Richard  Read,  give  him  his  oath. 

Read  being  sworn  was  asked,  What  do  you 
know  concerning  the  prisoners  at  the  bar  ? 

Read,  My  lord,  I  went  to  Gracechurch- 
Street,  where  I  found  a  great  crowd  of  people, 
and  I  heard  Mr.  Penn  preach  to  them  ;  and  I 
saw  capt.  Mead  speaking  to  lieutenant  Cook, 
but  what  he  said,  I  could  not  tell. 

Mead,  What  did  William  Penn  saj  h 
.  Read,  There  was  such  a  great  Duise,  that  I 
could  not  tell  what  he  said. 

Mead,  Jury,  observe  this  evidence,  ^e  saith 
he  heard  him  preach,  and  yet  saith,  hedoth^not 
know  what  he  said. 

Jury  take  notice,  he  swears  now  a  clean  con- 
trary thing  to  what  he  swore  before  the  mayor 
mhen  we  were  committed :  for  now  he  swears 
thai  he^aw  me  in  Gracechurch-Street,and  yet 
swore  before  the  mayor,  when  I  was  com- 
raitted^  that  he  did  not  see  roe  th^re.  I  appeal 
.to  the  mayor  himself,  if  this,  be  not  true,  fiut 
no  answer  was  given. 

Court,  What  number  do  you  think  might  be 
there? 

Read.  About  four  or  Urt  hundred. 

Penn.  I  desire  to  know  of  him  what  day  it 
was  ? 

Read.  The  14th  day  of  August. 

Penn,  Did  he  speak  to  me,  or  let  me  know 
he  was  there  ?  for  I  am  very  sure  I  never  saw  him. 

Clei^>  Crier,  call into  the  court. 

Court.    Give  him  his  oath.  ■ 

— .  My  lord,  I  saw  a  great  number  of 
people,  and  Mr.  Penn,  I  suppose,  was  speak- 
ing ;  I  saw  him  make  a  motion  with  his  hands, 
4uid  heard  some  noise,  but  could  nj^k^under- 
suod  what  be  said.  But  for  capt.  Mead,  I 
did  not  see  him  there. 

Ree,  What  say  you,  Mr.  Mead,  were  you 
there?       .  » 

Mead.  It  is  a  maxim  in  your  own  law, 
'  Nemo  tenetur  accusare  seipsum/  which  if  it 
be  not  tm^Latin,  I  am  sure  it  is  true  English, 
'  That  no  :man  is  bound  to  accuse  himself.' 
And  why  dost>  thou  offer  to  insnar^  me  with 
each  a  question  ?  Doth  not  this  shew  thy 
malice  ?  Is  this  like  unto  a  judge,  that  ought  to 
-be  counsel  for  the  prisoner  at  the  bar  f 


Rec,  Sir,  hold  your  tongue,  I  did  not  go 
about  to  insnare  you.^ 

Penn,  I  desire  we  may  come  more  ctose  to 
the  point,  and  that  silence  be  commanded  in 
the  court. 

Crier,  O  yes,  all  manner  of  persons  keep 
silence  upon  pain  of  imprisonment  Silence 
in  the  Court. 

Penn,  We  confess  ourselves  to  be  so  far 
from  recanting,  or  declining  to  vindicate  the 
assembling  of  ourselves  to  preach,  pray,  or 
worship  the  Eternal,  Holy,  Just  God,  ihat  we 
declare  to  all  the  world,  that  we  do  believe  it 
to  be  our  indispensable  duty,  to  meet  inces* 
santly  upon  so  good  an  account ;  nor  shall  all 
the  powers  upon  earth  be  able  to  divert  us 
from  reverencing  and  adoring  our  God  who 
made  us. 

Bromn,  You  are  not  here  fbr  worshipping 
God,  but  for  breaking  the  law  ;  you  do  your» 
selves  a  great  deal  of  wroug  in  going  on  in  that 
discourse. 

Penn.  I  affirm  I  have  broken  no  law,  nor 
am  I  Guilty  of  the  indictment  that  is  laid  to 
ray  charge ;  and  to  the  end  the  bench,  the 
jury,  and  myself,  with  these  that  hear  us,  may 
have  a  more  direct  understanding  of  this  pro- 
cedure, I  desire  you  would  let  me  know  by 
^hat  law  it  is  ^ou  prosecute  me,  and  upoi^ 
what  law  yuo  ground  my  indictment. 

Rec,  Upoiv  the  common-law. 

Penn.  Where  is  thai  common- law  t 

Rec.  You  must. not  think  that  I  am  able  te 
run  up  so  many  years,  and  over  so  many  ad- 
judged cases,  which  we  call  common-law,  to 
answer  your  curiosity. 

Penn.  This  answer  I  am  sure  is  very  short 
of  my  question,  fur  if  it  be  common,  it  should 
not  be.^  hard  to  produce. 

Rec.  Sir,  will  you  plead  to  your  indict- 
ment ? 

enn.  Shall  I  plead  to  an  Indictment  that' 
h  no  foundation  in  law  ?    If  it  contain  that 
you  say  I  have  broken,  why  should  yoa 

cline  to  produce  that  law,  since  it  will  b^ 

possible  for  the  jury  to  determine,  or  agree 
to  bring  in  their  verdict,  who.  have  not.  the- 
law  pr(xiueed,  by  which  they  should  measure 
the  truth  of  this  indictment,  and  the  guilt,  or. 
contrary  of  my  fact  ? 

Rec,  You  are  a  saucy  fellow,  speak  to  the 
IndictmeAt. 

Peitn.  I  say,  it  is  my  place  to  speak  to  matter 
of  law;  I  am  arraigned  a.  prisoner ;  my  liberty, 
which  is  nest  to  lire  itself,  is  now  concerned  : 
you  are  many  mouths  and  ears  agniosi  me,  and  if 
I  must  not  be  allowed  to  make  ti)e  best  uf  my 
case,'if  is  hard,  I  say  again,  uiile&s  >ou  shew 
me,  and  the  people,  the  law  you  ground  your 
indictment  upon,  I  shall  take  it  ftir  granted  , 
your  proceedmgs  are  merely  arbitrary. 

Obter,  At  this  time  several  upon  the  Bench 
urged  hard  upon  the  Prisoner  to  bear  him 
down. 

Rec,  The  question  is,  whether  you  are  Guilty 
of  this  Indictment  ? 

Penn.  The  question  it  not,  whetbec  J,  am 
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Guilty  of  this  Indictmeot,  but  whether  this  In- 
dictment be  legal.  It  is  too  general  and  ioiper- 
feet  an  ansver,  to  say  it  is  the  common-taw, 
unless  we  knew  both  where  and  what  it  is.  For 
wiiere  there  is  no  law',  there  is  no  transgression ; 
and  that  law  which  is  not  in  being,  is  so  far 
from  beinff  common,  that  it  is  no  law  at  all. 

Rec.  lovL  are  an  impertinent  fellow,  will 

you  ttach  the  court  what  law  is  ?  It  is  .*'  Lex 

*  non  scripta,'  that  which  many  have  studied 

30  or  40  years  to  know,  and  would  you  have 

'  me  to  tell  you  in  a  moment? 

Perm.  Certainly,  if  the  common  law  he  so 
luird  to  be  understood,  it  is  far  from  bein^  very 
common  ;  but  if  the  lord  Coke  in  his  Institutes 
be  of  any  consideration,  he  tells  us,  That  Com- 
mon-Law is  common  right,  anil  that  Common 
Right  is  the  Great  Charter-Privileges:  con- 
firmed 9  Hen.  3,  S9,  25  £dw.  1,  13  Ed.  3, 
8  Coke  Instil.  U  p.  56. 

lUc,  Sir,  you  are  a  troublesome  fellow,  and 
it  is  not  for  the  honour  of  the  court  to  suffer 
you  to  go  on. 

Penn.  I  have  asked  but  one  question,  and 
you  have  not  answered  me  ;  though  the  rights 
and  privileges  of  every  Euglishman  be  oon- 
ceroedin  it. 

Rec;  If  I  should  suffer  you  to  ask  questions 
till  to-morrow  morning,  you  would  be  never  the 
wiser. 

Penn.  That  is  according  as  the  answers  are. 

Ree,  Sir,  we  miist  not  stand  to  hear  yon  talk 
•U  night. 

Peaii.  I  design  no  affront  to  the  coart,  but 
to  be  heard  in  my  just  plea :  and  I  must  plainly 
tell  you,  that  if  you  wiU  deny  me  Oyer  of  that 
law,  which  you  suggest  I  have  broken,  you  do 
at  once  deny  me  an  acknowledged  rieht,  and 
evidence  to  the  whole  world  your  resolution  to 
sacrifice  the  privfleges  of  Englishmen  to  your 
sinister  and  arbitrary  designs. 

Ree,  Take  him  away.  My  lord,  if  you  take 
aot  some  course  with  this  pestilent  fellow,  to 
slop  bis  mouth,  we  shall  not  be  able  to  do  any 
tiling  to  nigbt. 

Mayor,  Take  htm  away,  take  him  away, 
turn  bmi  ii>to  the  bale-dock. 

Penn.  These  are  but  so  many  vain  eatda- 
matioos ;  is  this  justice  or  true  judgment  ? 
Must  I  therefore  be  taken  away  because  I 
plead  for  Uie  fundamental  laws  of  En^and  ?  ^ 
However,  this  I  leave  upon  your  consciences, 
who  are  of  the  jury  (and  mv  sole  judges,^  that 
if  these  ancient  fundamental  laws,  whidb  re- 
late to  liberty  and  property,  ^and  are  not 
limited  to  particular  persuasions  in  matters  of 
relieion)  must  not  be  indispensably  maintained 
aoffobserved,  a  ho  can  say  he  hath  right  to  the 
coat  upon  his  back?  Certainly  our  liberties 
are  openly  to  be  invaded,  our  wives  to  be  ra- 
vished, bur  cluldren  slaved,  our  families  ruin- 
ed, and  our  estates  led  away  in  triumph,  by 
every  sturdy  beggar  and  malicious  informer,  as 
their  (ropliies,  but  our  (pretended)  forfeits  for 
conscience  sake.  The  Lord  of  Heaven  and 
Earth  will  be  judge  between  us  io  tUi  matter. 

<cc.  fie  silent  there. 


Penn.  I  am  not  to  be  silent  in  a  esse 
wherein  I  ainr  so  muck  concerned,  and  not  only 
myself,  but  many  ten  thousand  fomiiies  be- 
sides. 

Okter,  They  having  rudely  haled  him  into 
the  Bale-dock,  William  Mead  they  left  in  court, 
who  spake  as  foUoweth. 

Mead.  You  men  of  the  jury,  here  I  do  now 
stand,  (0  answer  to  an  Indictment  against  ne, 
which  is  a  bundle  of  stuff,  full  of  lies  and  Ms- 
hoof^  ;  for  therein  I  am  accused  that  I  net 
'  vi  6f  arittis  illicite  &  tumultuos^ :'  time  was 
when  I  had  freedom  to  use  a  carnal  weapon,  sod 
tlien  I  thought  I  feared  no  man ;  bat  now  I  iesr 
the  living  God,  and  dare  not  make  use  theraof 
nor  hurt  any- man ;  nor  do  I  know  I  demeaned 
myself  as  a  tumultuous  person  :  I  say,  I  am 
a  peaceable  man,  therefore  it  is  a  very  proper 
question  what  William  Penn  demanded  in  this 
case,  an  oyer  of  the  law^  on  which  our  Indict- 
ment is  grounded. 

Rec.    I  have  made  answer  to  that  already. 

Meady  turning  his  face  to  the  jury,  saith,Yoa 
men  of  the  jury,  who  are  my  judges,  if  the  Re- 
corder will  not  tell  you  what  mSkts  a  riot,  a 
,rout,  or  an  unlawful  assembly^  Coke,  be  that 
once  they  called  the  lord  Coke,  tells  us  what 
makes  a  riot,  a  root  and  an  unlawfiil  assemblj. 
A  riot  is  when  three  or  more,  are  met  togeUier 
to  beat  a  man,  or  to  enter  forcibly  into  ano^ 
ther  man's  land,  to  cut  down  his  grass,  hif 
wood  or  break  down  his  pales. 

Ohser.  Here  the  Recorder  interrupted  bim, 
and  said  *  I  thank  you,  sir,  that  you  will  tell  me 
what  the  law  is,'  scornfully  polhng  offhis  hat 

Mead.  Thou  mnyest  put  on  thy  hat,  I  have 
never  a  he  for  thee  now. 

Bramn.  He  talks  at  random,  one  whfls 
an  independant,  another  ^hile  some  ether 
religion,  and  now  a  quaker,  and  oeit-i 
papist. 

Mead,  '  Turpe  est  doctosi  com  culpa  r^ 
'  da»uit  ipsum.' 

'  May.    You  deserve  to  have  your  toogae 
cut  out. 

Rec,  If  yon  discourse  on  this  manner,  I 
shsU  take  occasion  against  you. 

Mead,  Thou  didst  promise  me,  I  sbookl 
have  fair  liberty  to  be  heand  ?  why  may  I  not 
have  the  privilege  of  an  Englishman  ?  A  an  aa 
Englishman,  and  you  nugjit  be  ashamed  of  this 
deuing. 

jRcc.  I  look  upon  you  to  be  an  enemy  ^ 
the  laws  of  England,  which  ought  to  be  ob- 
served and  kcDty  nor  are  you  worthy  of  loob 
pjrivileges  as  qwers  have.  . 

Me^.    The  Lord  isjudge  between  vow 

thee  in  tins  matter. 

OUer,  Upon  which  they  took  him  away 
into  the  Bale-dodc,  and  the  Recorder  proceeded 
to  give  the  Jnnr  M>eir  chaige,  as  followetb : 

Rtcerder.  You  have  beard  what  the  I»- 
dictment  is,  It  ii»  for  preaching  to  the  P^^Pj^ 
and  drawing  a  tomultuous  company  after  tbcai 
and  Mr.  Penn  was  speaking;  if  they  '^^^J^ 
he  disturbed,  you  see  they  will  gP  on;  titers 
are  three  or  four  witness^  that  have  V^^^ 
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thit,  that  he  did  preach  there ;  that  iVir.  Mead 
did  allow  of  it :  ^fter  this  yon  have  beard  bjr 
sahstantiai  witnesses  what  is  said  against  them : 
BOW  we  are  upon  the  matter  of  fact,  which  you 
are  to  keep  to,  and  obserTe^  as  what  hath  been 
fuUy  sworn  at  your  peril. 

Obur,  The  prisoners  were  pnt  ont  of  the 
court  into  the  Bale-dock,  and  the  charge  f^iven 
to  the  jury  in  th^ir  absence,  at  which  W.  Penn 
with  a  Tery  raised  voice,  it  being  a  considerable 
distance  from  the  bench,  spake. 
.  Penn,'  I  appeal  to  the  jury  who  are  my 
Judges,  and  this  great  assembly,  whether  the 
proceedings  of  the  court  are  not  most  arbitrary, 
and  void  of  nil  law,  in  offering  to  |[ive  the  jury 
their  cbar|[e  in  the  absence  of  the  prisoners  ; 
I  say  it  is  directly  opposite  to,  and  destructive 
of  the  undoubted  right  of  every  English  prisoner, 
as  Coke,  in  the  2  Instit.  S9.  on  the  chap,  of 
Ma^na  Charta. 

Obser.  The  Recorder  being  thus  unexpect- 
edly lashed  for  his  extra  judicial  procedure,  said 
with  an  enraged  smile, 

Rec.  Wby^  ye  are  present,  you  do  hear,  do 
700  not  ? 

Peaa.  No  thanks  to  the  court,  that  com- 
manded me  into  the  Bale-dock ;  and  you  of  the 
jury,  take  notice,  that  I  have  not  been  heard, 
neither  can  you  legally  depart  the  Court  befdre 
I  have  been  fully  beard,  having  at  last  ten  or 
twelve  material  points  to  offer,  in  order  to 
invalidate  their  Indictment. 

Rte.    Pull  that  fellow  down,  pull  him  down. 

Mead*  Are  these  acconliog  to  the  rights 
and  privileges  of  Englishmen,  that  we  should 
not  be  heard,  hut  turned  into  the  Bale- 
dock,  for  making  our  defence,  and  the  jury  to 
have  their  charge  given  them  in  our  absence  ? 
I  say  these  are  barbarous  and  unjust  pro- 
ceedmgs. 

lUc  Take  them  away  into  the  Hole  :  To 
hear  them  talk  all  night  as  they  would,  that  I 
think  dotli  not  become  the  honour  of  the  court 
and  I  think  you  (t.  €.  the  jury)  yourselves 
would  be  tured  out,  and  not  have  patience  to 
bear  them. 

Obter,  The  Jury  were  commanded  up  to 
aftee  upon  their  verdict,  the  prisoners  remain- 
ing in  the  stinking  hole.  After  an  hour  and  a 
hiUf's  time  eight  came  down  agreed,  but  four 
Kknained  above  ;  the  court  sent  an  otBcer  for 
them,  aad  they  accordingly  came  down.  The 
Bench  used  many  unworthy  threats  to  the  four 
that  dissented  ;  and  the  flecorder,  addressing 
himself  to  Bushel,  said, '  Sir,  you  are  the  cause 
'  of  this  disturbance,  and  manifestly  shew  your- 
*  self  an  abettor  of  Action  ;  I  sliail  set  a  mark 
'  upon  you,  Siri' 

X  nt^inton,  Mr.  Bushel,  I  have  known 
you  near  this  14  years;  you  have  thrust  yourself 
upon  this  jury,  Mcauseyou  think  there  is  some 
tervice  for  you :  I  tell  you,  you  deserve  to  be 
indicted  more  than  any  man  that  hath  been 
brought  to  the  bar  this  day. 
.  BMhtk  No,  sir  John,  there  were  threescore 
before  me^  '^nd  I  would  wiUingly  have  got  ofl> 
but  could  not* 

VOL.  YI. 


Bloedw,  I  said,  when  I  saw  Mr.  Busbefi 
what  I  see  is  cume  to  pass^  for  I  knew  htf 
would  never  yield.  Mr.  Bushel,  we  know  what 
you  are. 

May*  Sirrah,  you  arc  an  impudent  fellow^  I 
will  put  a  mark  upon  you. 

Obser,  They  used  much  menacing  language^ 
and  behaved  themselves  very  imperiously  to  the 
jury,  as  persons  not  more  void  uf  justice  than 
sober  education  :  After  this  barbarous  usage^ 
they  sent  them  to  consider  of  bringing  in  their 
verdict,  and  afler  some  considerable  time  they 
returned  to  the  Court.  Silence  was  called  for, 
and  the  jury  called  by  their  names, 

Cier.    Are  you  agreed  upon  your  verdict  f 

Jury.     Yes. 

Cler.    Who  shall  speak  for  you  ? 

Jury.     Our  Foreman. 

Clerk.  Louk  upon  the  prisoners  at  the  hair: 
how  say  you  /  Is  William  Penn  Guilty  of  the 
matter  whereof  he  stands  indicted  in  manner 
and  form,  or  Not  Guilty  ? 

Foreman,  Guilty  of  speaking  in  Grate* 
church- street. 

Court,     Is  that  all  f 

Foreman,    That  is  all  I  have  in  commission* 

Rec,     You  had  as  good  s^y  nothing. 
.  May,     Was  it  not  an    unlawful  assembly  t 
You  mean  he    was    speaking  to  a  tumult  o^ 
people  there  ? 

Foreman,  My  Lord,  This  is  all  I  had  in  eotu* 
mission. 

Obier,  Here  some  of  the  jury  seemed  tn 
buckle  to  the  questions  of  the  Uourt  :  upon 
which,  Bushel,  Hammond,  and  some  others^' 
opposed  themselves,  and  said,  they  allowed  or 
no  such  word  as  an  unlawful  assembly  in  their 
Verdict;  at  which  the  Recorder,  Mayorf 
Robinson  and  Bloodworth  took  great  occasion 
to  vilify  them  with  most  opprobrious  language  « 
and  this  verdict  not  serving  their  turns^  the 
Recorder  expressed. himself  thus : 

Rec,  The  law  of  England  will  not  allow 
you  to  part  till  you  have  given  in  your  Verdicti 

Jurif,  We  have  given  in  our  Verdict,  and 
we  can  give  in  no  other. 

Rec,  Gentlemen,  vou  have  not  giveii  id 
your  Verdict,  and  you  had  as  gond  say  nothing ; 
therefore  go  and  consider  it  once  more,  that 
we  may  make  an  end  of  this  troublesome  busi- 
ness. 

Jury^  We  desire  we-may  have  pen,  ink,  and 
paper« 

Obser,  The  Court  adjourned  for  half  ao 
boor ;  which  being  expired,  the  Court  re(Ums| 
and  the  Jury  not  long  after. 

The  Prisoners  were  brought  to  the  har^  and 
the  Jury*s  names  called  ovef. 

Clerkt    Are  you  agreed  of  your  Verdict  f 

Jury,    Yes. 

Clerh,    Who  shall  speak  for  you  f 

Jury,    Our  Foreman. 

Clerk,  What  say  you  f  Look  opoti  the 
prisoners  s  Is  William  Penn  Guilty  io  nranncr 
and  form,  as  he  stands  indicted,  or  Not  Guilty.' 

Foreman.  Here  is  our  Verdict;  hokii«§ 
3  Q 


963}        STATE  TRIALS,  »  Charlbi  IL  1  mo.^THai  qf  Ftim  and  Jf«a4        [MS* 


forth  a  piece  of  paper  to  the  clerk  of  the  peace, 

^'hich  follotirs  . 

'  W^  khe  jurors,    hereafter  named,  do  find 

*  William   Penn  to   be  Guilty  of  speaking  or 

*  preaching  to  an  assembly,  met  together  in 

*  Gracechurch- street,  the  14th  of  August  la^t, 

*  lero.    And  that  William  Mead  is  Not  Guilty 

*  of  the  said  Indictment.'  Foreman  Thomas 
Veer,  Edward  Bushel,  John  Hammond,  Henry 
Henley,  Charles  Milson,  Gregory  Walklet, 
John  Baily,  William  Lever,  Henry  Michel, 
JohM  Brightman,  James  Damask,  Wil.  Plum- 
•ted. 

Ohser.  This  both  Mayor  and  Recorder  re- 
sented at  so  high  a  rate,  that  they  exceeded  the 
bounds  of  all  reason  and  civility. 

Mayor,  What,  will  you  be  led  by  such  a 
silly  fellow  as  Busiiel?  an  impudent  canting 
fellow  ?  I  warrant  you,  you  shall  come  no  more 
upon  juries  in  haste:  Vou  are  a  foreman  in- 
deed, addressing  himself  to  the  foreman,  I 
tlu>uglit  you  had  understood  your  place  better. 

Aecorder.  Gentlemen,  you  shall  not  be  dis- 
missed till  we  have  a  verdict  that  the  court  will 
accept ;  and  vou  shall  be  locked  up,  without 
meat,  drink,  fire,  and  tobacco ;  you  shall  not 
think  thus  to  abuse  the  court;  we  will  have  a 
terdict,  by  the  help  of  God,  or  you  shall  starve 
for  it. 

.  JPwH.  My  jury,  who  are  mj  judges^  ought 
not  to  be  thus  menaced ;  tbcir  verdict  should 
be  free,  and  not  compelled ;  the  bench  ought 
to  wait  upon  them,  but  not  forestal  tbem.  I 
do  desire  that  justice  may  be  done  me,  and 
that  the  arbitrary  resolves  of  the  bench  may 
not  be  made  the  measure  of  my  jai7*»  ver^ 
diet. 

Recorder,  Stop  that  prating  fellow*t  mouth, 
or  put  him  out  of  the  court* 

Mayor.  You  have  heard  that  be  preached, 
that  he  gathered  a  company  of  tumohooos  peo^ 
pie,  and  that  they  do  not  only  disobey  tiie 
martial  power,  but  civil  also. 

Fenn.  It  is  a  great  mistake;  we  did  not 
make  the  tumult,  but  they  that  interrapted  ns: 
The  jury  cannptbeso  ignorant,  as  to  think,  that 
we  met  there,  witli  a  design  to  disturb  the  civil 
peace,  since  (1st)  wc  were  by  force  of  arms 
kept  out  of  our  lawful  house,  and  met  as  near 
it  in  the  street  as  their  soldiers  would  give  us 
leave ;  and  (^dly)  because  it  wal  no  new  thing 
(nor  with  the  circumstances  expressed  in  the 
indictiiieni),  but  what  was  usual  and  customary 
with  us :  it  is  very  well  kuowo  that  we  are  a 
peaceable  people,  a^id. cannot  offer  violence  to 
any  mun. 

Obscr.  The  court  being  ready  to  break  up, 
and  vkiliing  to  huddle  the  prisoners  to  their 
gaol,  and  tile  jury  to  their  chamber,  Pena  spoke 
as  follows : 

Penn,  The  agreement  of  IS  men  is  a  ver- 
dict in  law,  and  such  a  one  being  given  by  the 
j«ify,  i  require  the  clfcrkof  the  peace  to  record  it, 
%s  he  wilj.answer  it  at  his  peril.  And  if  the  jury 
iring  in  another  verdict  contradictory  to  this,  I 
^tm  they  are  perjured  men  in  law :  And  look- 


ing upon  the  jury,  said,  Yon  wee  EogliduDeD, 
min^  yoar  privile^se,  give  not  -away  your  right. 

Bush.  &c.    Nor  will  we  erer  do  it 

Obter,  One  of  the  jurf-men  pleaded  in^ 
disposition  of  body,  and  therefore  desired  to  be 
dismissed. 

Mayor,  You  are  as  strong  as  any  of  tbem> 
starve  them;  and  hold  your  principletk 

Recorder,    Gentlemen,  You  must  be  con^ 
tented  with  your  hard  fate,  let  your  patiedce' 
overcome  it;  for  the  court  is  resolved  to  have 
a  verdict,  and  that  before  you  can  be  dismissed. 

Jury,  We  are  agreed,  we  are  agreed,  we  are 
agreed. 

Obser.  The  court  swore  several  persons^  te 
keep  the  Jury  all  night  without  meat,  drink, 
fire,  or  any  other  accommodation;  they  had 
not  so  much  as  a  chamber-pot,  though  denrcd. 

Crier,    O  Yes,  &c. 

Obser,  The  court  adjourns  till  7  of  the  clock 
next  morning  (being  the  4th  instant,  vulgarly 
called  Sunday,  at  which  time  the  prisoners  were 
brought  to  the  bar:  The  court  sat^and  the 
Jury  called  to  bring  in  their  verdict. 

Crier,  O  Yes,  &c.^— Silence  in  the  coorr^ 
opnapain  of  imprisonment. 

The  Jury's  names  called  over. 

Clerk,    Are  you  agreed  upoa  your  verdict  f 

Jury.    Yes. 

Clerk,    Who  shall  ,^eak  for  you  ? 

Jurif,    Our  foreman. 

Clerk,  What  say  youF  Look  »pon  the  pri« 
soners  at  the  bar;  is  William  Penn  guilty  of 
the  matter  whereof  he  stands  indicted,  in  man* 
ner  and  form  as  aforesaid,  or  Not  Guilty  ? 

ForAan,  William  Penn  is  Guilty  of  spell- 
ing in  (kcechurch'Strect. 

MayS^    To  an  unlawful  assembly? 

Bush,  ^  No,  my  lord,  we  give  no  other  ver* 
diet  than  «f  hat  we  gave  last  night;  we  have  no 
other  verdict  to  give. 

Mayor,  You  are  a  factious  fellow,  I'll  takr 
a  course  with  you. 

Blood.    I  knew  Mr.  Bushel  would  not  yield. 

Buth.  Sir  lliomaSy  I  have  done  eccordiig 
to  my  conscience. 

mayor.  That  conscience  of  yours  weald  cuil 
my  throat. 

Buftk.    No,  my  lord,,  it  never  shall. 

Mtiyor.  But  I  will  cut  yours  so  sooft  ei  I 
can. 

Recorder,  He  has  inspired  the  j ury ;  be  has 
the .  spirit  of  divination,  methinks  I  feel  hiai ; 
I  will  have  a  positive  verdidy  or  yon  shall  start e 
for  it: 

Pens.  I  desire  to  ask  the  Reorder  one 
question.  Do  you  allow  of  the  veidict  given  of 
William  Mead  f 

Recorder,  It  cannot  be  e  verdict,  became 
you  were  indicted  for  a  conspiracy,  and  one 
being  Ibend  Not  Guilty,  and  not  the  other,  it 
eoold  not  be  a  irerdict. 

Pe«ji.  If  Not  Guilty  be  not  a  verdict,  thee 
you  make  of  the  jury  and  Magna  Charta  bnt  a 
mere  nose  of  wax. 

Mead,    How !  is  Not  Goflty  no  terdiet^ 
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.  Bee.  No,  ic «  bo  Verdict. 

Penn.  I  affirm,  that,  the  consent  of  a  jury  is 
a  Verdict  io  law  ;  and  if  William  Mead  be  Not 
Guiltj,  it  conse|)aentiy  foUowt,  that  I  am  clear, 
fince  you  have  indicted  us  of  a  conspiracy,  and 
I  could  not  possibly  conspire  alone. 

Obser,  Tliere  were  many  passages,  that 
coold  not  be  taken,  which  past  between  the 
Jury  and  the  Court.  The  Jury  went  up  aigain, 
bariog  received  a  fresh  charge  Vrum  the  Bench, 
if  possible  to  extort  an  unjust  Verdict. 

dry,  O  Yes,  &c.  Silence  in  the  Court. 

Court.  -Call  oFer  the  Jury.     Which  was  done. 

Clerk.  What  sny  you?  Is  Wilhacn  Fenn 
Gailty  of  the  matter  whereof  he  stands  indict- 
ed, in  manner  and  form  aforesaid,  or  Not 
Guilty? 

Foran,  Guilty  of  speaking  in  Gracechurcb- 
tcreet. 

Hec.  What  is  this  to  the  purpose  ?  I  say,  I 
will  have  a  verdict.  And  speaking  to  £dw. 
Boshel,  said.  Ton  are  a  fsiotious  fellow ;  I  will 
set  a  mark  upon  you ;  and  whilst  I  have  any 
thing  to  do  in  the  city,  I  will  have  an  eye  upon 
you. 

Mayor.  Have  voa  no  more  wit  than  to  be 
led  by  such  a  pitiful  fellow  ?  I  wilt  cat  bis  nose. 

J*enn,  It  is  intolerable  that  my  jury  should 
be  thus  menaced  :  Is  this  according  to  the  fun- 
damental laws?  Are  not  they  my  proper  judges 
by  the  Great  Charter  of  England  ?  What  hope 
is  there  of  ever  having  justice  done,  when 
juries  are  threatened,  and  their  verdicts  reject- 
ed ?  I  am  concerned  to  speak,  and  grieved  to 
see  such  arbitrary  proceedings.  Did  not  the 
lieutenant  of  the  Tower^^ender  one  of  them 
worse  than  a  felon  ?  And  do^vou  not  plainly 
seena  to  condemn  such  for  factious  fellows, 
who  answer  not  your  en^s  f  Unhappy  are  thuse 
juries,  who  are  threatened  to  be  fined,  and 
starved,  and  ruined,  if  they  give  not  in  Verdicts 
contrary  to  their  consciences. 

Bjec,  My  lord,  you  must  take  a  course  with 
that  same  fellow. 

Mayor.  Stop  his  mouth ;  gaoler,  bring  fet- 
ters, and  stake  him  to  the  ground. 

Teniu  Do  your  pitslsure,  I  matter  not  your 
letters. 

J^c.  Till  now  I  never  understood  the  reason 
of  the  policy  and  prodence  of  the  Spaniards,  in 
SuflTerip^  the  inquisition  amune  them :  And 
certainly  it  will  never  be  well  with  us,  till  some- 
t^ne  like  unto  the  Spanish  inquisition  be  in 
Bi^Tand. 

QUer,  The  jury  being  required  to  go  toge- 
ther to  6nd  another  Verdict,  and  sted&tly  re- 
fusing ic  (saying  they  could  give  no  other  Ver- 
dict than  what  was  already  given>  the  Recorder 
in  great  passion  was  ronnmg  off  tne  bench,  with 
these  words  in  his  mouth,  '  I  protest  I  will  sit 
'  here  oo  longer  to  hear  these  things ;'  at  which 
the  Mayor  calling,  Stay,  stay,  he  returned,  and 
directed  himself  unto  the  Jury,  and  spoke  as 
followeth : 

Itec.  Gentlemen,  we  shall  not  be  at  this 
trade  always  with  you  :  you  will  find  the  next 
tustoBi  of  pariiammt  thmt  will  be  a  law  made, 


that  those  that  will  not  conform  shall  not  have 
the  prdteetion  of  the  law.  Mr.  Lee,  draw  up 
another  Verdict,  that  they  may  bring  it  m 
special. 

Lte.  I  cnnnot  tell  bow  to  Ao  it. 

Jury.  We  ought  not  to  be  returned,  having 
all  agreed,  and  set  our  handsto  the  Verdict. 

lur.  Your  Verdict  is  nothing,  you  play  upon 
the  Court ;  1  say  yuu  shall  go  together,  and 
bring  in  another  Verdict,  or  you  shall  Hiarve  i 
and  I  will  itave  you  carted  about  the  city,  as  in 
Edward  Srd*s  time. 

Fortm.  We  have  given  in  our  Verdict,  and 
all  agreed  to  it ;  and  if  we  give  in  another,  it 
will  he  a  force  upon  us  to  save  our  lives. 

Maifor,  Take  them  up. 

Omc.  My  Lord,  they  will  not  go  up. 

Voter,  The  Mayor  spoke  to  the  sheriff,  oxA 
he  came  off  his  seat,  and  said, 

Sher.  Come,  gentlemen,  you  must  go  up.; 
you  see  I  am  commanded  to  make  yon  go. 

Obter,  Upon  which  the  Jury  went  up  ;  and 
several  sworn  to  keep  them  xvithout  any  ao 
commod^ion,  as  aforesaid,  till  they  brought  in 
their  Verdict. 

Cry,  O  yes,  5cc.  The  Court  adjourns  till  to« 
morrow  morning,  at  7  o'clock. 

Obter,  The  prisoners  were  remanded  to  New- 
gate, where  they  remained  till  next  morning, 
and  then  were  brought  unto  the  Court,  which 
being  sat,  they  proceeded  as  followeth. 

Cry,  O  yes,  &c.  Silence  in  the  Court,  upon 
pain  of  imprisonment. 

Cler.  Set  William  Penn  and  William  Mead 
to  the  bar.  Gentlemen  of  the  Jury,  answer  to 
your  names ;  Tho.  Veer,  Edw.  Bushel,  John 
Hammond,  Henry  Henly,  Henry  Mitchell,  John 
Brightman,  Charles  Milson,  Gregory  Walklet, 
John  J3aily,  William  -Leaver,  Jame^  DnraasW, 
William  Plumstead.  Are  you  all  agreed  of 
your  Verdict  f'^Jury,  Yes. 

CUr.  Who  shall  speak  for  you? 

Jury.  Our  foreman. 

Cler,  Look  upon  the  prisoners.  What  say 
you  ?  Is  William  Penn  Guilty  of  the  matter 
whereof  he  stands  indicted,  in  manner  and 
form,  &c.  or  Not  Guilty? 

Foreman.  Here  is  our  Verdict  in  writing, 
and  our  hands  subscribed. 

Obter.  The  clerk  took  the  Paper,  hut  was 
stopl  by  the  Recorder  from  reading  of  it ;  and 
he  commanded  to  ask  for  a  positive  Verdict. 

Foreman.  That  is  vur  Verdict ;  we  bar* 
subscribed  to  it. 

Cler.  How  say  you  ?  is  William  Penn  Guilty, 
&c.  or  Not  Guilty. 

Foreman.  Not  Guilty. 

Cier.  How  say  you?  is  William  Mead  Cuilty, 
&c.  or  Not  Guilty  ? 

Foreman.  Not  Guilty. 

Ckr,  Then  hearken  to  your  Verdict ;  yoa 
say  that  William  Penn  is  Not  Guilty  in  manner 
and  form  as  he  stands  indicted ;  you  say  that 
William  Mead  is  Not  Guilty  in  manner  an^ 
form  as  he  stands  indicted,  and  so  you  say  all  f 

Jury.  Yes,  we  do  so. 

Obscrt,  Tht  Bench  being  unsatisfied  with 


a  man  ;  and  imprisonmeDt  till  paid. 
Peaa  t»tept  up  towards  the  beach, 
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the  Verdict,  cominaoded  that  every  person 
should  di*»liiictiy  answer  to  tlieir  names,  and 
^ive  in  their  Verdict,  which  tliey  unanimouUy 
did  in  saying,  Not  Guilty,  to  the  great  saiis- 
fficcion  oF  the  assembly. 

Rec,  I  am  sorry,  Kentleinen,   you  have  fol-         i 
lowed  your  own  judgineots  and  opinions,  ra-         Penn. 
ther    than    ihe   good  and   wholesome    advice         Mayor, 
which  was  given  you  ;  God  ktep  my  life  out  of         Perm, 
your  hands  ,  but  for  this*  the  Court  fines  you     dameotal 


40  marks 
At  which 
and  said : 

Penn,    I  demand  my  liberty,  being  freed  by 
the  Jury. 

Mayor, 


No,  yoQ  are  in  for  your  fines. 
Fines,  for  what  ? 

For  contempt  oi  the  Court 
I  ask,  if  it  be  according  to  the  fan- 
laws  of  England,  that  any  English* 


*  See  Throgmorion's  Case,  vol.  1,  p.  901; 
aud  the  Case  of  Lilburne's  Jury,  Aug.  1653, 
fHiif^  vol.  5,  p.  415. 

*'  The  practice  heretoftire  in  use  of  fining, 
imprisoning  or  otherwise  punishing  jurors, 
merely  at  the  discretion  of  the  court,  fur  finding 
their  verdict  contrary  to  the  direciiun  of  the 
judge,  W41S  arbitrary,  unconstitutional  and  ille- 

fal  ;  and  is  treated  as  such  by  sir  Thomas 
mith,  200  years  ago;  who  accounted  such 
iloii)gs  to  be  very  vi)lent,  tyrannical  and  con- 
trary to  the  liberty  and  cubtom  of  (he  realm  of 
England.  [S.nitli  s  Commiinw.  1.  3,  c.  1.1  For, 
as  sir  Matthew  llale  well  observes  [2  Hal.  P. 
C.  313.]  it  would  be  a  most  uniiappy  case  for 
the  iudge  himself,  if  the  prisoner's  fate  de- 
pencied  upon  his  directions  : — unhappy  also 
for  the  prisoner;  for  if  the  judge's  opi- 
nion must  rule  the  verdict,'  the  trial  by  jury 
would  be  useless.  Yet  in  many  instances  [1  I 
Lev.  fi.  T.  Jones,  163.]  where  contrary  to 
evidence  the  jury  have  found  the  prisoner 
Ouilty,  their  verdict  hath  been  mercifully  set 
aside,  and  a  new  trial  granted  by  the  court  of 
KingVbench ;  for  in  such  case,  as  hatl^  been 
said,  it  catmot  be  set  right  by  attaint.  But 
there  hat|i  yet  been  no  instance  of  granting  a 
new  trial,  where  the  prisoner  was  acquitted  upon 
the  first  [2  Hawk.  P,  C.  442].''  Blackst.Comm. 
l>.  4,  c.  27,  p.  361. 

This  practice  of  Fining  is  well  treated  by 
Jlale,  as  follows : 

'<  If  a  bill  be  agninst  A.  for  murder,  and  the 
grand  inquest  upon  the  evidence  before  them, 
or  their  own  knowledge  be  satisiie^l  that  it  was 
but  p(r  inf'T  tuniunt  or  se  de/endendo^  and  ac- 
pordingly  return  the  bill  specially,  tlie  court 
.m^y  reuiand  them  to  consider  better  of  it,  or 
^ay  l)far  the  evidence  at  the  bar,  and  accord- 
ingly direct  the  grand  inquest ;  but  1  have 
knpw(i  a  judge  hlained  for  setting  a  fine  upon 
the  grand  inquest  fiir  such  a  return,  because  in 
$ruth  it  comes  not  up  (•>  felony. 

^*  But  if  a  bill  goes  out  against  B.  for  murder, 
find  it  doth  conslare  depersond  occidcntis^  may 
iheguind  inquest  find  the  bill  for  manslaughter 
and  ignoraniut  for  the  murder  ?  apd  b  the  court 
bound  to  receive  such  a  return  ? 

^*  In  thiscas^,  of  ajl  hands  it  is  agreed  [upon 
this  Etnlyii  remarks,  **  This  is  far  from  oeing 
agree<i  of  a|i  hands,  for  such  an  auiicipalion  of 
^'.le  evidence  by  the  grand  jury  is  what  they 
cannot  avoid,  they  being  bound  by  their  oath 
fU  much  as  the  petit  jury,  to  present  the  whole 
f\Jii\i  <(n4  nothing  biit  the  truth;    oqr  do  they 


in  this  case  so  properly  determine  matter  of 
law  as  matter  of  fact;  for  whether  murderer 
not  depends  upon  a  preconceived  malice,  which 
though  it  is  to  be  presumed,  where  no  provo- 
cation appears,  is  matter  of  fact,  and  proper 
lor  the  consideration  of  a  jury.'']  that  the  grand 
jury  is  to  blame,  because  they  take  upon  them 
to  anticipate  the  evidence  chat  is  to  be  given  to 
the  petit  jury,  and  so  determine  mauerof  hiw 
which  belongs  to  the  court  to  determine,  aod 
by  this  means  many  murders  may  escape  under 
the  disguise  of  manslaughter,  and  so  escape  widi 
iheir  clergy. 

*'  Some  therefore  have  made  it  a  practice  to 
set  a  fine  upon  the  gr&nd  jury  in  this  case,  api 
it  hath  proceeded  so  far  as  to  fine  petit  jonci 
also  in  such  like  cases ;  whereof  hereafter. 

*'  That  which  I  think  herein  and  in  other 
concealments  of  grand  inquests,  is  as  foUowi: 

"  I'.  That  the  court  may  receive  such  a  re- 
turn from  the  grand  inquest,  nnd  it  is  a  matter 
of  discretion,  especially  if  upon  in||uiry  from 
the  indictors  or  witnesses,  or  upon  view  of  their 
examinations  it  doth  plainly  appear,  that  the 
crime  amounts  to  no  more. 

*'  2.  That  barely  upon  such  a  return  oo  fine 
can  be  set  npon  the  grand  inquest,  unless  tbt 
evidence  to  the  grand  inquest  be  given  at  the 
bar  in  the  presence  of  the  court ;  for  otiierwiae 
the  court  cannot  understand  whether  the  grano 
inquest  doth  well  or  ill  in  such  case. 

•'  3.  That  if  ihe  evidence  to  the  grand  w- 
(jiiest  be  given  at  the  bar  upon  an  indictment 
in  the  King's- bench,  and  the  grand  inquest"w»ll 
not  find  a  bill  according  to  the  direction  of  tw 
court ;  as  for  instance,  will  find  a  man  Guilty 
only  se  drfendendOy  or  of  manslaughter  when  U 
is  murder,  that  court  may  set  a  fine  upon  the 
grand  inquest,  and  so  it  bath  been  practised; 
for  it  is  the  highest  court  in  England  of  ordinary 
JMstice,  especially  in  criminal  causes. 

"  4,  Thit  if  the  justices  of  Oyer  and  la- 
miner  or  gaol-delivery,  having  heard  the  f^ 
dence  at  the  bar,  the  grand  inquest  will  not 
find  according  to  their  directions,  the  ju»liO|» 
may  bind  them  ot er  by  recognizance  into  tne 
King's-bench,  and  upon  wi  information  agwo" 
them  they  may  be  fine4^ 

"  5.  llat  in  auch  a  case  justices  of  pe^ 
Oyer  and  Terminer  or  gaol-delif  cry  ««//  "^ 
cording  to  the  statute  of  3  H.  7,  c  1»  ""P*"^ 
another  inquest  to  enquire  ojf   ^^^J^^ 
ments,  and  thereupon  set  fines  upon  "*"''v  j 

**  6.  But  in  my  opiaioo  fines  oet  upon  gi*^ 
inquests  by  justices  of  the  peaces  i  '«  cf 
Ter(ni9cr  pr  gaol-iieliYerj  for  concMW****" 
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muk  should  be  6ned  or  amerced,  boc  by  the 
judgment  of  his  peers  or  jury  ;  since  it  expre&s* 
ly  contradicts  tbe  14th  aud  S9th  chapters  of 
the  Great  Charter  of  Eoglaod,  which  say,  '  No 

*  freeman  ought  to  be  amerced  but  by  tbe  oath 

*  of  good  and  lawful  men  of  the  vicinage.^ 

Rec,  Take  him  away,  take  him  away,  take 
him  out  of  the  Court. 

Petm>  I  can  never  urge  the  fundamental 
laws  of  K'lgland,  but  you  cry,  Take  him  away, 
take  him  away.  But  it  is  no  wonder,  since  the 
Spanish  Inquisition  hath  so  great  a  place  in  the 
Recorder's  heart.  God  Almighty,  who  is  just, 
will  judge  you  all  for  these  things. 

Obsero,  They  hauled  the  prisoners  into  the 
Balo-dock,  and  from  thence  sent  them  to  New- 
^te,  for  non-payment  of  their  fiueb ;  and  so 
were  their  Jury.  But  tlie  Jury  were  afterwards 
discharged  upon  an  Habeas  Corpus,  returnable 
in  the  Common-Pleas,  where  tbeir  commit  uient 
was  adjudged  illegal. 

See  the  next  Case. 

non-presencroents   in   any  other  manner,  are 
not  warrantable  by  law ;    and  thougii  the  late 
practice  hath  been  for  such  justices  to  set  fines 
arbitrarily,  yea  not  only  upon  grand  inquests, 
but  also  upon  the  petit  jury  in  criminal  causes, 
if  they  find  not  according  to  their  directions,  it 
weighs  not  much  with  me  fur  these  reasons;  1. 
Because  I  have  seen  arbitrary  practice  still  go, 
from  one  thing  to  another,  the  fines  set  upon 
grand  iaq^uests  began,  then  they  set  fines  upon 
the  petit  juries  for  not  finding  uccording  to  the 
directions  of  the  court;   then  afterwards  the 
judges  of  jiui  prius  proceeded  to  fine  jurors  in 
civil  causes,  if  they  gave  not  a  verdict  according 
to  direction  even  in  points  of  fact ;  this  was  done 
by  a  judge  of  assize  [^Justice  Hyde  at  Oxford. 
Vaugh.  145.]  in  Oxtordshire,  and  tlte  fine  es- 
treated ;    but  I,  by  the  advice, of  most  of  the 
judges  of  England,  staid  process  upon  that  fine: 
the  like  was  done  by  the  same  jud^e  in  a  case 
of  burglary,  the  fine  was  entreated  mto  the  Ex- 
chequer ;  but  by  the  like  advice  I  stayed  pro- 
cess i  and  in  the  case  of  WagstafT  [Vaugh.  153.] 
and  other  jurorsr  fined  at  the  Old  Bailey,  for 
giving  a  verdict  contrary  to  direction,  by  the 
advice  of  all  tbe  judges  of  England  (only  one 
dissenting)  it  was  ruled  to  be  against  law  :  but 
of  this  hereafter  [c.  4S.]    2.  My  second  rea- 
son is,  because  the  statute  of  9  H*.  7,  c.  1,  pre- 
aciibes  a  way  for  their  fining,  which  would  not 
have  been  if  they  bad  been  arbitrarily  subject 
to  a  fine  before.     S.  It  is  of  very  ill  conse- 
quence, for  the  privilege  of  an  Englishman  is, 
that  his  life  shall  no^  be  drawn  in  danger  with- 
out due  presentment  or  indictment,  and  this 
would  be  but  a  slender  screen  or  safe-gaard,  if 
every  justice  of  peace,  or  commissioner  of  Oyer 
and   lerininer  or  gaol-delifery,'may  make  the 
grand  jury  present  what  he  pleases,  or  otlier- 
wise  fine  them  ;  and  ^ere  is  no  parity  of  rea- 
son or  example  betwe^  inferior  judges  and  the 
court  of  King's-beoch,  which  is  the  supreme  or- 
dinary coun  of  JHSticf  in  s^ch  cases/'  %  Hale's 
f.  C.  158, 


The  following  Article  was  subjoined  to  the 
account  of  this  Trial  printed  in  1670 : 

An  APPENDIX  by  way  of  DEFENCE  for 
the  Prisoners,  as  what  might  have  beeif 
offered  against  the  Indictment  and  illegal 
Proceedings  of  the  Court  thereon,  had  thej 
not  violenSy  over-ruled  and  stopped  them* 

Upon  a  sober  disquisition  into  the  several 
parts  of  the  Indictroeut,  we  find  it  so  wretched- 
ly defective,  as  if  it  were  nothing  else  but  a  mere 
composition  of  error,  rather  cmculated  to  the 
malicious  designsof  the  judges,  than  to  the  least 
verity  of  fact  cummitteil  by  the  prisoners. 

To  prove  this,  what  we  say  will  be  a  main 
help  to  discover  the  arbitrary  proceedings  of  the 
bench  in  their  frequent  menaces  to  iw  jury ; 
as  if  it  were  not  so  much  their  business  to  try, 
as  tp  condemn  the  prisoners  ;  and  that  not  so 
much  for  any  fact  they  had  committed,  as  what 
the  court  would  have  suggested  to  the  jury  tp 
have  been  tbeir  fact. 

Sec.  1.  It  is  the  constant  common  law'  of 
England,  that  no  man  should  be  taken,  impri- 
soned, amerced,  disseized  of  hi«  freeHiold,  of  bi» 
liberties  or  free  customs,  but  by  the  judgment 
of  his  peers,  which  are  vulgarly  called  a  Jury, 
from  JurarCy  because  they  are  sworn  to  do  right* 

Sec.  2.    The  only  assistance  that  is  given  the 
Jury,  in  order  to  a  verdict,  is  :    ' 
'  rintt,  the  Evidence  given  of  tbe  fact  comt- 
mitted,  b?  tbe  person  indicted. 

Secondly,  the  knowledgeof  that  law,  act  or 
statute  the  Indictment  is  grounded  upon,  and 
which  the  prisoners  are  suid  to  have  trans* 
grossed. 

Sec.  3.  We  shall  neglect  to  mention  here  how 
much  they  were  deprived  of  that  just  advantage 
the  ancient  equal  laws  of  England  do  allow^ 
designing  it  for  a  conclusion  of  the  whole,  and 
shall  only  speak  here  to  matter  of  fact  aud 
law. 

Sec.  4.  The  evidence,  you  have  read  in  the 
trial,  the  utmost  import  of  which,  is  no  more 
than  this ;  That  William  Penn  was  speaking 
in  Gracious-street,  to  an  assembly  of  people, 
but  knew  not  what  bo  said,  which  is  so  great  a 
contradiction,  as  he  that  runs  may  read  it :  for 
no  man  can  say  another  man  preaches,  and  yet 
understand  not  what  he  saith  :  he  mav  con- 
jecture it,  but  that  is  a  lame  evidence  m  law ; 
it  might  as  well  have  been  sworn,  that  he  was 
speaking  of  law,  physic,  trade,  or  any  other 
matter  of  civil  concernment.  Besides  there  it 
no  law  against  preaching  what  is  troth ;  whe* 
ther  it  be  in  the  street,  or  any  other  place  ; 
nor  is  it  possible,  that  any  man  can  truly  swear 
that  he  preached  sedition,  heresy,  &c.  unless  ht 
so  heard  him,  that  he  could  tell  what  he  said. 

Sec  5.  The  evidence  further  saith,  that  VfiJk^ 
liam  JUead  was  there,  but  till  being  in  Graciooft 
street  be  a  fault,  and  hearing  a  man  speak  tbe 
witness  knows  not  what,  be  contrary  to  law^ 
the  vholeevideaqe  iimeUify  «nd  impertinent  t 
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to  expr^y  that  <luty  they  otre  to  God  Ahnig^ty 
be  a  tumultuoub  action,  or  meetiDg  in  (he  tenia 
expressed  (and  ittiichis  thevei7de6nitioQofthe 
laAv)  wiil  be  the  qoesCion.  Certaiiilj  such  at 
call  tbeie  uteeiiiigs  tumuitaous,  as  to  break  the 
peace,  offer  the  greatest  violence  to  comiDoo 
I  words,  timt  can  be  well  imagined:  for  thej 
'  may  as  ri^l^tly  say,  such  persons  meet  adatte- 
rou&ly,  tliievishly,  ^c.  as  (o  affirm  they  meet 
tumulttiously,  because  tliey  are  as  iroly  applica- 
ble ;  in  sliort,  such  particulars,  as  are  required 
to  prove  them  such  meetings  in  law,  are  wholly 
wanting. 


but  what  they  wane  of  that,  they  endeavour  to 
supply  with  Indictment ;  whose  pans  we  pro- 
«eed  to  consider. 

^ceptions  tgaintt  the  Indictment. 

Sec.  6.  It  saiih,  that  the  prisoners  were 
suet  upon  the  15th  day  of  August  1670,  where- 
as their  owo  evidence  affiftns  it  to  be  upon  the 
14th  daj  of  August,  1670. 

Sec.  7.  [That  they  met  with  force  and  arms] 
which  is  so  great  a  lye,  that  the  court  had  no 
better  cover  for  it^  than  to  tell  the  jury,  it  was 
only  A  piece  of  form,  urging  that  the  man  tried 
for  clipping  of  money,  this  present  sessions,  had 
the  same  words  used  in  his  indictment.  But 
that  this  answer  is  too  scanty,  as  well  as  it  was 
too  weak  to  prevail  with  the  jury:  we  desire 
it  may  be  considered,  that  the  same  words  may 
be  used  more  of  course,  and  out  of  form  at  one 
time,  than  at  another:  And  though  we  grant 
they  can  have  little  force  with  any  jury  in  a 
clipper's  case  for  meer  clipping ;  yet  they  are 
words  that  give  so  just  a  ground  of  jealousy, 
aay,  that  carry  so  clear  an  evidence  of  illegality 
where  they  are  truly  proved  and  affirmed  of  any 
neeting,  as  that  they  are  the  proper  roots  from 
whence  do  spring  those  branches  which  render 
an  indictmisnt  terrible,  and  an  assembly  truly 
cbe  terror  of  the  people. 

Sec.  B.  [Unlawfully  and  tumuhaously  to 
disturb  the  peace]  which  is  as  true,  as  what  is 
said  before,  (that  is,  as  false)  this  will  evidently 
appear  to  all  that  consider  how  lawful  it  is  to 
assemble,  with  no  other  design  than  to  wor- 
ship God,  and  their  calling  a  lawful  assembly  an 
unlawful  one,  no  more  makes  it  so,  than  to  say 
light  is  darkness,  black  is  white,  conclude  so 
impudent  a  falsitj  true. 

In  short,  because  to  worship  God  can  never 
be  a  crime,  no  meeting  or  assembly,  designing 
to  worship  God,  can  be  unlawful.  Such  as  go 
about  to  prove  an  unlawful  assembly  must  prove 
the  assemblers  intent  not  to  worship  God,  but 
that  no  man  can  do,  because  no  man  can  know 
another  man's  intentions,  and  theiefore  its  im- 
possible that  any  should  prove  such  an  assembly 
unlawful.  That  is  properly  an  unlawful  as- 
sembly, according  to  the  definition  of  the  law,' 
when  several  persons  are  met  together,  with  de- 
sign to  use  violence  and  to  do  mischief;  but 
that  dissenters  meet  with  no  such  intention,  is 
manifest  to  the  whole  world,  therefore  their  as- 
semblies are  not  unlawful ;  be  that  hath  only 
right  to  be  worshipped,  which  is  God,  hath  only 
right  to  institute  how  he  will  be  worshipped  ; 
and  such  as  worship  him  in  that  way  they  a[v- 

Erehend  him  to  have  instituted,  are  so  far  from 
eing  unlawful  assemblers,  that  therein  they  do 
but  express  the  duty  they  owe  to  God. 

[Tumultuously]  imports  as  much  as  disorderly, 
or  an  assembly  foil  of  noise,  bustle,  and  eenfa- 
iion,  using  ibree  and  violence,  to  the  injury  of 
persons,  houses,  or  grounds.  But  whether  re- 
ligious dissenters  in  their  peaceable  meetings, 
•  tbsrein  d€«iring|  and  stckins  notfaiug  more  tlum 


Sec.  9.    [To  the  disturbance  of  the  peace.] 

If  the  disturbance  of  the  peace  be  but  maft> 

ter  of  form  with  the  rest,  as  is  usually  plcadedj; 

leiive  out  this  matter  of  form  and  then  see  whst 

great  matter  niil  be  left. 

Certainly  such  assemblies,  as  are  not  to  the 
breach  and  disturbance  of  the  peace,  are  fiv 
from  being  unlawful  or  tumultuary  ;  but  if  the 
peace  be  broken  by  them,  how  come)  it  the 
evidence  was  so  ihort  ?  We  cannot  beliers 
it  was  in  favour  of  the  prisoners.  This  may 
shew  all  the  reasonable  world,  how  forward 
some  are  to  brand  innoceocy  with  hateAiI 
names,  to  bring  a  suspicioa,  where  there  wsf 
none  deserved. 

Sec.  10.  [That  the  said  Penn  and  Mead  siel^ 
by  agreement  before  hand  made.] 

Bat  if  persons  that  never  saw  eadi  other, 
nor  converse  together,  neither  had  correspond* 
ence  by  any  other  band,  cannot  be  said  to  |l>s 
agreed,  to  any  action,  before  it  be  done;  then 
the  prisoners  were  far  firom  an  agreement ;  for 
they  had  never  seen,  conversed,  nor  corrcs* 
ponded,  directly,  nor  indirectly,  before  the 
officers  came  to  disturb  the  assembly :  Wewcll 
know  how  far  they  would  have  stre inched  the 
word  *  Agreement,  or  Conspiracy ;'  but  God 
who  brings  to  nought  the  councib  of  the 
wicked,  prevented  their  cfuel  designs. 

See.  11.  [That  William  Mead  did  abst  the 
said  William  Penn  in  preaching.] 

No  man  cau  be  said  to  abet  another,  whibt 
they  are  both  unknown  to  each  other,  espe- 
cially in  this  case,  where  abetting  follows  aicret* 
ing,  and  agreeing  supposes  fore-knowledge. 
Nay  the  woni  abet  in  law  signifies  to  coramandi 
procure  or  counsel  a  person,  which  W.  Mead, 
could  not  be  said  to  do,  in  reference  to  W, 
Penn,  they  being  so  great  straogars  one  to  ano* 
thcr,  and  at  so  great  a  distance ;  for  the  evi* 
dence  proves  that  be  was  with  lieutenant  Cook» 
and  lieutenant  Cook  swears  be  could  not  m^e 
his  wiay  to  W.  Penu,  for  the  croud. 

Sec.  19.  [That  W.  Penn's  preaching  end 
speakins  caused  a  great  concourse  and  tuino» 
of  peop&,  to  remain  and  continue  a  long  time 
in  the  street.] 

But  this  is  so  improbable  to  believei  that  tfaa 
very  nature  of  a  tumult  admits  of  no  such  thing 
as  preaching;  but  implies  a  disorderly  muJ^* 
tude,  where  ail  may  be  said  to  speakj  ratM 
thaa  any  to  bear. 
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Sec.  1.  [In  contempt  of  the  king  and  bit 
laws.]    ' 

Thej  Are  so  far  from  contemning  the  king 
tnd  bis  laws,  that  tbej  are  obiiged  and  con* 
strained  b^  their  own  principles,  to  obey  every 
ordinance  of  taiau  for  the  Lord's  sake,  but  not 
against  the  Lord  for  mau*s  sake,  which  is  the 
question  in  hand.  Besides,  their  continuance 
there,  was  not  in  contempt,  but  by  the  permis- 
sion of  the  chief  officer  present,  that  came 
there  by  the  king*s  authority ;.  nor  is  it  for  the 
honour  of  the  king  that  such  persons  should  be 
said  to  act  in  contempt  of  his  laws,  as  only 
meet  to  honour  God  and  his  laws. 

Sec.  9.  [And  to  the  great  disturbance  of 
the  king's  peace.] 

It  is  far  fromjdisturbiug  and  breaking  the  king's 
peace  for  men  peaceably  to  meet  to  worship 
God ;  for  it  is  then  properly  broken  and  invaded, 
when  force  and  violence  arf  used,  to  the  hurt 
and  prejudice  of  persons  and  estates;  or  when 
any  thing  is  done  that  tends  to  the  stirring  up 
of  sedition,  and  begetting  in  people  a  dislike  of 
th«  civil  government :  But  that  such  things  are 
Bot  practised  by  us  in  our  assemblies,  either  to 
offer  violence  to  mens*  persons  and  estates,  or 
to  stir  up  the  people  to  sedition,  or  dislike  to 
the  civil  government,  is  obvious  to  all  that 
iiftit  our  assemblies. 

Sec.  3.  [To  the  great  terror  and  disturbance 
•f  the  king  9  Hege  people  and  subject?,  and  to 
ibe  evrl  example  of  all  others  in  the  like  case 
offending,  agamst  the  king's  peace,  his  crown 
flod  d^nity.  J 

Were  these  black  criminations  as  true  as  they 
are  wretchedly  false,  we  shduld  give  as  just  an 
occasion,  to  lose  our  liberties,  as  our  cruel 
adversaries,  are  ready  to  take  any  to  deprive 
at  ODJustly  of  them.  O!  How  notorious  it  is 
to  all  sober  people,  that  our  manner  of  life  is 
hx  from  terrifying  any;  and  how  absurd  to 
tfaink  that  naked  men,  in  the  generality  of  their 
conversation,  known  to  be  harmless  and  quiet, 
•boilld  prove  a  terror  co*  distorbance  to  the 
people ;  certainly,  if  any  such  thing  should  be 
ID  tke  time  of  our  meetings,  it  is  brought  with 
the  craelty  and  barbarous  actions  of  your  own 
loldiars:  they  never  learned  by  our  example  to 
beat,  bale  before  magistrates,  fine,  and  im- 
prison for  matters  relating  to  Qod's  worship; 
neither  can  they  say,  we  are  their  precedents  : 
for  all  those  adulterous,  prodigal,  lascivious, 
drunken,  swearing,  and  profane  acts,  they 
daily  commit,  and  esteem  rather  occasion  of 
brag  and  boast,  than  sorrow  and  repentance ; 
No,  they  need  not  go  so  far,  they  have  too 
many,  God  Almighty  knows,  of  their  own  su- 
periors for  their  example. 

Sec.  4.  But  we  can  never  pass  over  with 
silence,  nor  enough  observe  the  detestable  jug- 
gle of  such  indictments,  which  we  require  all 
English  and  conscientious  men  to  mind,  as  they 
value  ibeoiseives  in  the  like  occasions.  How 
little  a  grain  of  fact  was  proved,  yet  how  spa- 
Qeua  an  iodictmant  was  made?   had  it  related 


to  the  evidence,  the  bulk  had  been  excusable  ; 
but  when  it  only  swelled  with  malicious  scaling 
phrases,  to  suggest  to  the  people,  that  they 
were  the  merest  villains,  the  most  dangeroua 
persons,  and  designing  mutually  th*e  subversion 
of  the  laws,  and  breach  of  toe  peacei  to  tha 
terrifying  of  the  people,  &c. 

Wiio  can  choose  but  tell  them  of  their  ro« 
mance-iudictment,  that  is  so  forged;  as  it  ^ 
truly  merits  another  against  itself.  This 
they  childishly  call  form;  but  had  an  Itap* 
lian  or  other  stranger  been  in  court,  he  would 
have  judged  it  matter  of  fact,  as  thinking  U 
unworthy  of  a  king's  court,  to  accuse  n>eo  iis 
terms,  not  legally,  truly,  or  probubly  due  to 
the  fact,  they  really  had  committed ;  as  well 
as  that  no  court  would  practise  it,  but  tha( 
which  loved  to  deprive  men  of  their  liberties, 
and  lives,  rather  than  to  save  them ;  Nokn$ 
Volens, 

t 

Sec.  5.  Had  their  cruelty  and  juggle  ended 
here  itself,  they  would  have  spared  us  the  paina 
of  any  further  observation.  But  that  which  w# 
have  to  add,  on  the  prisoners  behalf,  rendera 
their  actions  so  abominable,  in  the  sight  of 
justice,  that  all  honest  and  ingenious  heart* 
must  needs  abhor  their  base  snares. 

They  tell  the  jury.  That  being  but  judges  of 
fact  only,  they  were  to  bring  the  prisoners  in 
Guilty  (that  is  of  the  fact)  at  their  peril;  and 
it  wr.s  the  part  of  the  bench,  to  judge  what 
was  law ;  So  that  if  the  jury  had  brought  them 
in  Guilty,  without  any  further  additional  ex* 
planation  (though  intentionally  they  meauK 
only  nf  the  fact  proved  by  evidence)  yet  tha 
bench  would  have  extended  it  to  every  part  of 
the  indictment,  and  by  this  impious  delusion, 
to  have  perjured  a  well  meaning  jury,  and 
have  had  their  barbarous  ends  upon  the  inno« 
c^nt  prisoners.  But  the  jury  better  under- 
standing themselves  brought  in  William  Peni> 
Guilty  of  the  fact  proved,  namely.  That  he  wat 
speaking  to  some  people  met  in  Gracioua 
Church-Street,  but  not  of  an  unlawful  assem«^ 
bly,  so  circumstantiated  (the  mention  of  which 
stabbed  their  design  of  moulding  the  general 
answer  of  Guilty,  to  their  own  ends,  to  tha 
heart)  nor  indeed  could  they  do  otherwise  ;  for 
as  well  the  jury  as  prisoners,  were  denied  to 
have  any  law  produced,  by  which  they  migh( 
measure  the  troth  of  the  indictment,  and  guilt 
of  the  fact.  But  because  the  Recorder  would 
or  could  not,  perhaps  it  is  SO  long  since  he  read 
law  that  he  may  have  forgotten  it,  we  shall  per- 
form his  part,  in  shewing  what  is  that  comiaoD 
law  of  the  land,  which  in  geneml,  he  said,  tbej 
were  indicted  for  the  breach  of,  and  which'  in* 
deed  if  rightly  understood,  is  the  undoubted 
birthright  of  every  Englishman ;  yea,  the  inha«> 
ritance  of  inheritances,  <  Major  Hieriditas  venit 
'  unicuique  nostrum  a  jure,  et  Legibut,  quam  a 
<  pareotibus.'    Coke  Instit.  0.  56. 

Sec.  6.  All  tile  various  kinds  or  models  of 
government,  that  are  in  the  world,  stand  either 
upon  will  and  power,  or  condition  and  ioon-. 
tract^  the  first,  rule  by  men,  the  second,  by 
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law«;'  it  it  our  happiness  to  be  born  under  such 
m  constitutiun,  as  is  most  abhorrent  in  it»elf,'0f 
all  arbitrar^v  government,  and  which  is,  and 
aver  has  been,  most  choice  and  careful  of  her 
laws,  by  whicii  all  right  is  preserved. 

Sec.  7.  All  laws  are  either  fundamental,  and 
so  immutahJe ;  or  taperficial  and  so  alterable. 
By  the  first  we  understand  such  laws,  as  en- 
join roeo  to  be  just,  honest,  virtuous;  to  do  no 
wrong,  to  kill,  rob,  deceive,  prejudice  none ; 
but  to  do,  as  one  would  be  dpne  unto;  to 
cherish  good,  and  to  terrify  wicked  men ;  in 
short,  universal  reason,  which  are  not  subject 
to  any  revolutions,  because  no  emergency, 
tifne,^r  occasion  can  ever  justify  a' suspension 
of  their  eiecution^  much  less  their  utter  abro- 
gation. 

Sec.  8.  By  superficial  laws  we  understand, 
such  acts,  laws,  or  statutes,  as  are  suited  vo 
present  occurrences ;  and  which  may  as  well 
be  abrogated,  for  the  good  of  the  kini;dom,  as 
they  were  first  made  for  it.  For  instance, 
those  statutes,  that  relate  to  victuals,  cloaths, 
aod  places  of  trade,  &c.  which  have  ever  stood 
whilst  the  reason  of  them  was  in  force,  but 
when  that  benefit,  which  once  redounded,  fell 
by  cross  occurrences,  they  ended  according  to 
'  that  old  liiaxim,  '  cessante  ratione  legis,  cessat 
*  lex ;'  but  this  cannot  be  said  of  fundamental 
laws,  till  houses  stand  without  their  foundation, 
and  English  mankind  wholly  cease  to  be, 
which  brings  close  upon  the  point. 

Sec.  9.  There  is  not  any  country,  that  has 
jDore  constantly  expressed  her  care  and  deep 
-aolicitude  to  the  preservation  of  her  funda- 
mental laws,  than  the  English  nation :  and 
though  the  evil  of  some  particular  times  and 
persons  hare  endeavoured  an  utter  abolition  of 
those  excellent  fundamentals,  which  we  have 
before  defined  and  defended  from  any  just  rea- 
son of  revolution  ;  yet  God  Almighty,  who  is 
always  concerned  to  avenge  the  cause  of  jus- 
tice, and  those  excellent  good  laws,  by  which 
it  is  upheld,  has  by  his  providence  befooled 
their  contrivances,  and  ba£9ed  their  attempts, 
by  bringing  their  designs  to  naught,  aud  their 
persons  frequently  to  condign  punishment  and 
<lisgrace,  their  age  no  antiquary  living  can  as- 
sure us,  unless  they  say,  as  old  as  reason  itself: 
but  our  own  authors  are  not  lacking  to  inform 
OS,  that  the  hbcrties,  properties  and  privi- 
leges of  the  English  nation  are  very  ancient. 

Sec.  10.  For  Hem  in  his  Mirror  of  Jostice 
(writ  in  Edward  the  first's  time)  fol.  1.  tells  us, 
**  That  after  God  had  abated  the  qobilFty  of 
the  Biitons,  he  did  deliver  the  realm  to  men 
more  humble  and  simple,  of  the  countries  ad- 
joining, to  wu,  the  $a;(ons,  itrhich  came  from 
the  parts  of  Almaign  to  conquer  this  land,  of 
saliicu  men  there  were  forty  sovereigns,  which 
did  rule  as  companions ;  and  tliose  prmces  did 
call  this  realoi  England,  which  before  was 
named  the  greater  Britain :  the^e,  after  great 
wars,  tribulations  and  pains,  by  long  timesufifer- 
fd;  did  chuse  a  king  to  reign  over  them  to  govern 


the  people  of  God,  and  to  maintain  and  defend 
their  persons,  and  their  good  in  quiet,  by  the 
rules  of  right,  and  at  the  beginning  they  did 
cause  him  to  swear  to  maintain  the  holy  Chris- 
tian faith,  and  to  guide  his  people  by  right, 
with  all  his  power,  without  respect  of  persons, 
and  10  observe  the  laws :  and  after  when  the 
kingdom  was  turned  mto  an  heritage,  king  Al- 
fred, that  governed  this  kingdom  about  171 
years  before  the  conquest,  did  cause  tl»e  great 
men  of  the  kingdom  to  assemble  at  London, 
and  there  did  ordain  for  a  perpetual  usage, 
that  twice  in  the  year,  or  oftner,  if  need  should 
be,  in  time  of  peace,  they  should  assemble  at 
London  in  parliament ;  for  the  government  of 
God's  people,  that  men  might  live  in  qaiet  sad 
receive  eight  by  certain  usages  and  holy  jndg« 


meats.' 

'*  In  which  parliament  (saith  our  author)  the 
riishts  and  prerogatives  of  (he  kings  and  of  the 
subjects  are  distinguished  and  set  apart ;  sod 
particularly  by  him  expressed,  too  tedious  here 
to  insert ;  amongst  which  ordinances  we  find, 
*'  That  no  man  should  be  imprisoned,  but  for  t 
capital  offence.  And  if  a  roan  should  de- 
tarn  another  in  prison,  by  colour  of  right,  wheri 
there  was  none,  till  the  party  imprisoned  died ; 
he  that  kept  him  in  prison  should  be  held  goilty 
of  murder'f  as  you  may  read  p.  33,  and  p-  36. 
*'  lie  is  deolnred  Guilty  of  Homicide,  bv  wboia  a 
man  shall  die  in  prison,  whether  it  be  tbejudgdi 
that  shall  too  lone  delay  to  do  a  man  right,  or 
by  cruelty  of  gaolers,  or  suffering  bim  to  die  of 
famine;  or  when  a  man  is  adjudged  todop^ 
nance,  and  shall  be  surcharged  by  his  gaoler 
with  irons,  or  other  pain  whereof  he  is  de[)nT- 
ed  his  life."  And  p.  149.  **  That  by  the  ancieot 
law  of  England,  it  was  felony  to  detain  a  mta 
in  prison,  after  sufficient  bail  offered ;  where 
the  party  was  plevisable  ;  every  person  was 
plevisable,  but  he  that  was  appealed  of  treason, 
murder,  robbery  or  burglary,"  p.  35.  "  None 
ought  to  be  put  in  common'  pnsons,  but  only 
such  as  were  attainted^  or  pnncipally  appealed 
or  indicted  of  some  capital  offeitce,  or  nttaiat'' 
ed  of  false  or  wrongful  imprisonmeuL ;  vt 
tender  have  the  aooient  laws  and  constitotimis 
of  this  realm  been  of  the  liberty  of  their  sub- 
jects persons,  tliat  no  man  ought  to  be  iopn- 
soned,  but  for  a  capital  offence,  as,  treasoa, 
murder,  robbery,  or  burglary." 

Sec.  11.  Nor  is  Lambard  short  in  his  ex- 
cellent translation  of  the  Saxon  laws,  from 
king  Ina's  time,  712,  to  Hen.  3,  1100.  Tn 
nescnbing  to  us  the  great  obligation,  and  strong 
condition,  ihe  people  were  wont  .to  put  upon 
their  kings.  To  observe  the  ancient  fondaiaeii' 
tal  laws,  and  -  free  customs  of  this  land,  which 
were  handed  down  from  one  age  to  anotto^ 
And  in  tlie  17tb  chap,  of  Edward  the  Cooib- 
sor's  laws,  the  mention  there  made  o(  a  king* 
duty  is  very  remarkable.  That  if  lie  break  htf 
oath,  o^  performed  not  his  obligation  *  NeC 
*  nomen  regis  in  eo  constabit.'  The  »•'"• 
Lambard  farther  tells  us,  that  however  any  ^^y 
affirm  William  of  Normandy  to  be  *  «<^ 
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qnerer ;  he  was  received  by  the  people  at  Ed- 
ward's auccesaor,  and  by  solema  oath  taken,  to 
fluuntaii^ onto  them  the  same  lawsthat  his  kins- 
fllao  Edward  the  Confessor  did;  this  doctrine 
rematned  in  the  general,  unquestioned,  to  the 
reigo  of  king  John,,  who  imperiously  thought 
that  voluntas  regis,  and  sot  sahus  populi,  was 
tupremu  lex,  or  the  king's  wilt  was  the  supreme 
law,  and  not  the  people's  preservation ;  till  the 
jnoeoaed  barons  of  that  time,  betook  themselves 
to  a  vigorous  defence  of  their  ancient  rights  and 
Jibenies,  and  learnt  him  to  keep  those  laws  by  a 
due  restraint  and  timely  compolsiony  which  his 
ft>nfier  invasion  of  them    evidenced  to    the 
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li  '' No  freeman  shall  be  taken,  or  imprisoned^ 
nor  be  disseized  of  his  frieehold,  or  liberties,  or 
free  customs,  or  be  outlawed,  or  exiled,  or  any 
other  ways  destroyed;  nor  we  shall  not  pass 
upon  him,  nor  condemn  him,  but  by  lawfol 
'udgment  of  his  peers,  or  by  the  law  of  the 
and ;  w^  shall  sell  to  no  man,  we  shall  deny 

,  nor  defer  to  no  man  either  justice  or  right. 
[Chap.  S9.] 

**  And  to  all  these  customs,  liberties  afore- 
said, which  we  have  granted  to  be  holden 
within  this  our  realm,  as  much  as  appertain fcth 
to  us  and  our  heirs  we  shall  observe:  and  all 
men  of  this  our  realm,  as  well  spiritual  as  tem- 
poral, (as  much  as  in  them  is)  shall  obseira 

.L._     ^ I u     _  II  •  •»!  •  .  m 


worid  be  wooid  never  lukve  done  willingly. 

•  Sec.  19.    The  Proposals  tnd    Articles   of  I  ilj*  •'"*'«"°»**"P*'»<'"» '" '»V '^-    And 
.  with  the  Ae.  given  ,o  the  barons,    ^'V^^  »"L?^' riif^  °   :^J^?^ 
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agreement 

on  the  behalf  of  the  people'  by  the  king,  were 
confirmed  in  Hen.  Sd's  time,  his  son  and  suc- 
cessor ;  when  the  abused,  slighted,  and  disre- 
garded laws^  by  his  father,  were  thought  fit  to 
be  reduced  to  record,  that  the  people  of  Eng- 
land might  not  for  e? er  after  be  to  seek  for  a 
written  recorded  law,  to  their  defence  and  se- 
curity ;  for,  1  misera  servitus  est  ubi  jus  est 
'  vagom  aut  incognitura  ;'  and  so  we  enter 
•pon  that  grand  charter  of  liberty  and  pri- 
vilege, in  the  cause,  reason,  and  end  of  it. 

Sect.  1.  We  shall  first  rehearse  it,  so  far  as 
we  are  concerned  (with  the  formalities  of 
Grant  and  Corse)  and  shall  then  say  some  tiling 
as  to  the  Cause,  Reason  and  End  of  it. 


and  for  other  contained  in  our  charter  of  liber- 
ties of  our  Forest,  the  archbishops,  bishop^ 
abbots,  priors,  earls,   barons,    knights,    free^ 
holders,   and  other  our  subjects,  have  gireii 
unto  us  the  fifteenth  part  of  all  their  inove- 
ables ;  and  we  have  jp^nted  unto  them  on  the 
other  part,  that  neither  we,    nor  our  heirs, 
shall  procure  or  do  any  thia^  whereby  the  li- 
berties in  this  charter  contained  shall  be  in- 
fringed or  broken;  and  if  anything  be  pro« 
cured  by  any  person  contrary  to  the  premises, 
shall  be  had  of  no  force  nor  effect.    These 
being  witnesses,  Boniface  archbishop  of  Can^* 
terburjr, .  &c.    We    ratifying   and  approving 
those  gifb  and  grants  aforesaid,  confirm  and 
make  strong  all  the  same,  for  us  and  our  hdra 
perpetuallv,  and  by  the  tenor  of  these  presents 
do  reneir  the  same  willingly  ;  and  grautiag  for 
us  and  our  heirs,  that  this  charter,  in  all  and 
singular  his  articles  for  evermore,  shall  be  sted- 
fastly,  irmly,  and  inviolably  observed.    And 
if  any  article  in  the  same  charter  contained, 
yet  hitherto  peradventure  hath  not  befen  ob- 
served, nor  kept,  we  will,  and  by  our  authority^ 
present  charter,  greetio^;.     Know  ye  that  we  I  royal  command,  from  henceforth  firmljr  they 
onto  the  honour  of  Almighty  God,  and  for  the    be  observed.    Witness,  &c.'* 


A  RxREAKSiL  of  the  Matebial  Parts  of 
the  Great  Charter  of  Evgland. 

*^  Henry,  by  the  grace  of  God,  king  of  Eng- 
land, &c.  To  all  archbishops,  or  earls,  barons, 
aherifis,  provosts,  officers,  and  to  all  bailiffs, 
«od  our  faithful  subjects,  who  shall  see  this 


salvation  of  the  souls  of  our  progenitors,  and 
our  socoeaaors,  kings  of  England,  to  the  ad- 
rancement  of  holy  church,  and  amendment  of 
our  realm,  of  our  mere  and  free  will  have 
^ven  and  granted  to  all  archbishops,  &c.  and 
lo  all  freemen  of  this  our  realm,  these  liberties 
tinder  written,  to  be  holden  and  kept  in  this 
our  realm  of  England  for  evermore.  [9  H.  3. 
confirmed  S8  Ed.  3.] 

^  We  have  granted  and  given  to  all  freemen 
of  our  r^lm,  for  us,  and  our  heirs  for  evermore 
Aese  liberties  under  written,  to  have  and  to 
bold  to  them,  and  to  to  their  heirs,  of  us  and 
our  heirs  fore-named.  fChap.  1.  the  form  of 
ancient  acts,  &c.  Co.4l.  Inst.  fol.  9.] 

**  A  freeman  shall  not  be  amerced  for  a  small 
ftult,  but  after  the  quantity  of  the  fault.  And 
lor  a  great  fiiolt,  after  the  manner  thereof, 
•aving  to  him  his  contetiements  or  free-hMd. 
And  a  merchant  likewise  shall  te  amerced, 
nving  to  him  his  merchandize ;  and  none  of 
the  said  amercements  shall  be  assessed,  but  h^ 
the  oath  of  good  and  honest  men  of  the  vr- 
linage.    [Chap.  14.] 


The  SsKTEvcB  of  Curse  given  by  theBishops,. 
with  the  King's  Consent,  against  tlm 
Breakers  of  the  Grrat  Charter. 

In  the  year  of  our  Lord  1S53,  the  third  dajr 
of  May,  in  the  great  hall  of  the  king  at  West* 
minster,  in  the  presence,  and  by  the  consent 
of  the  lf)rd  Henry,  by  the  grace  of  God,  king 
of  England,  and  the  loi^  Richard,  earl  of 
Cornwall,  bis  brother;  Roger  Bigot,, earl  of 
Norfolk  mnrshall  of  Kngland ;  Humphry,  earl 
of  Hereford  ;  Henry  earl  of  Oxford ;  John, 
earl  Warren  ;  and  other  estates  of  the  realm  of 
Eneland :  We  Boniface,  by  the  mercy  of  God, 
archbishop  of  Canterbury,  primate  of'^England, 
F.  of  London,  H.  of  Ely,  S.  of  Worcester,  £, 
of  Lincoln,  W.  of  Norwich,  P.  of  Hereford, 
W.  of  Salisbury,  W.  of  Durham,  R.  of  Exeter, 
M.  of  Carlisle,  AV-uf  Both,  £.  of  Rochester, 
T.  of  St.  Davids,  bishops,  apparelled  in  ponti- 
ficals, with  tapers  homing,  against  the  breakers 
of  the  churches  liberties,  and  of  the  libertieft 
and  other  customs  of  this  realm  vf  England ; 

3B 
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mod  DameW  these  wbicb  are  coo^ined  IP  U>e 
Charter  of  the  common  liberties  of  fiogland, 
and  Charter  of  the  Foreat,  have  deoouoced 
Sentence  of  Excommunication  in  this  form,  hj 
the  authority  of  AJmifi^hty  God,  the  Father,  the 
Son,  and  the  Holy  Ghost,  &c.  of  the  blessed 
apostles  Peter  and  Paul,  and  of  all  apostles, 
and  of  all  mariyrs,  of  blessed  £dwaid  king  of 
England,  and  of  all  the  saints  of  heaven,  we 
excommunicate  andaccurse,  and  from  the  be- 
nefits of  our  holy  mother  the  church  we  se- 
quester all  those  that  hereafter  willingly  and 
maliciously  deprive  or  spoil  the  church  of  her 
dgbt ;  and  all  tbose  that  by  any  craft,  or  wil- 
lingness, do  violate,  break,  diminish,  or  change 
the  churches  liberties,  and  free  customs  con- 
tained, in  the  Charters  of  the  common  Liber- 
tjes,  and  of  the  Forest,  gjranted  by  oar  lord  the 
king  to  archbishops,  bi&bo|)s,  and  other  pre- 
liites  of  England,  and  likewise  to  the  earls,  ba* 
rons,  knights,  and  other  freeholders  of  the 
realm ;  and  all  that  secretlv  and  openly,  by 
deed,  word  or  couiiael  do  make  statutes^  or  oIk 
serve  them  being  made,  axid  that  bring  in  cus- 
toms to  keep  thero,  when  they  be  brought  in, 
against  the  said  liberties,  or  any  of  them,  and 
ajl  those  that  shall  presume  to  judge  a{a>nst 
them ;  and  all  and  every  such  person,  before 
ihentioned,  that  wittingly  shall  commit  any 
thing  of  the  premises,  iet  them  well  know  that 
they  incur  the  aforesaid  Sentence  ipio  facto,** 

A  CosviRMATioN  of  the  CHSATsas  and  Li- 
berties of  Ekolakd,  and  of  the  Foftssr, 
made  the  S5tb  Year  of  £dwari>  the 
First. 

**  Edward,  by  tbe  grace  of  God,  king  of 
England,  lord  of  Ireland,  duke  of  Guyan,  To 
all  those  that  these  present  letters  shall  hear  or 
see,  greeting,  Know  ye  th«t  we  to  the  honour 
of  God  and  to  the  profit'  of  our  realm,  havo 
granted  for  us,  and  our  heirs»  and  the  Cbm-ter 
of  Liberties,  and' the  Charter  of  Forest,  which 
were  made  by  common  assent  of  all  the  realm, 
in  tbe  time  of  king  Henry  our  father,  shall  be 
kept  in  every  point,  without  breach  ;  and  we 
will  that  Che  same  Charters  shall  be  sent  under 
our  seal,  as  well  to  our  justices  of  the  Forest, 
as  to  others,  and  to  all  sheri£b  of  shires,  and 
to  all  our  other  officers,  and  to  all  our  cities 
throughout  the  realm,  together  with  our  writs, 
ta  the  which  it  shall  be  contained,  that  they 
cause  tbe  aforesaid  Charters  to  be  published, 
and  to  declare  to  the  people,  that  we  have 
confirmed  them  in  all  points;  and  that  our 
justices,  sheriffs,  mayors,  and  other  ministers, 
which  under  os  have  tbe  laws  of  our  land  to 
guide,  shall  allow  the  same  Charters  pleaded 
l>efore  them  in  iudgment,  in  all  their  points; 
that  is,  to  wit,  the  Great  Charter,  as  the  com- 
ipon  law,  and  the  Charter  of  our  Forest,  for 
the  Welch  of  our  realm. 

**  And  we  will,  that  if  any  judgment  be  given 
ftom  henceforth,  contrary  to  the  points  of  the 
Charter  aforesaid,  by  tbe  jtistices,  or  by  uny 
aih^  of  ouir  miaiMeiB  that  hoM  plea  before 


them,  against  the  points  of  tbe  Cbarttis,  it 
shall  be  undone,  and  holden  for  nanght. 

^  And  we  will  that  the  same  Charters shsU 
be  sent  under  our  seal  to  cathedral  cborcbes 
throughout  our  realm,  there  to  remau,  aadL 
shall  be  read  before  the  people  two  times  by 
the  year. 

**  And  that  all  i^chhi&hops  and  bishops  shiU 
pronounce  tbe  sentence  of  excommunicatioa 
against  aU  those  that  by  word,  deed,  or  coon- 
sel,  do  contrary  te  the  foresaid  Chaiters,  or 
that  in  any  point  do  break  or  undo  them ;  Ab4 
that  tbe  said  corses  be  twice  a  year  denooaood 
and  published  by  the  prelates  aforesaid ;  aad 
if  the  same  prelates,  or  any  of  th^m,  be  reipiis 
in  the  denunciation  of  the  said  sentences, 
the  archbishops  of  Canterbury  and  York,  for 
the  time  being,  shall  compel  and  distrain  them 
to  the  execution  of  their  duties  in  form  afore- 
said." 

The  Sevtencb    of  tlie  Clergy    against    tbe 
Breakers  of  the  Articles  above-mentioned. 

"  In  the  name  of  tbe  Fatlier,  the  Son,  and 
the  Holy  Ghost ;  Amen  :  Whereas  our  sove* 
reifin  lord  the  king,  to  the  honour  of  God,  and 
of  holy  charch,  and  for  the  common  profit  of 
the'reahn,  hath  granted  for  bim,  and  his  heirs 
for  ever,  these  Articles  above- written  ;  Robert 
archbishop  of  Canterbury,  primate  of  all 
England,  admonished  all  his  province  ones 
twice  and  thrice,  because  tliat  shortness  will 
>  not  suffer  so  much  delay,  as  to  give  knowledge  to 
all  the  people  of  England  of  these  presents  in 
; writing;  we  therefore  enjoin  all  persons,  of 
!what  estate  soe%'er  ihey  be,  that  they,  and 
;  every  of  them,  as  much  as  in  them  is,  sbsll 
'uphold  and  maintain  these  Articles  granted  by 
our  sovereign  lord  the  king,  in  aH  points:  Aod 
all  those  that  in  any  point  do  resist,  or  bresk, 
or  in  any  manner  hereafter  procure,  counie),^ 
or  in  any  wise  assent  to  testify  or  break  those 
ordinances,  or  eo  about  it,  by  word  or  deed, 
openly  or  privify,  by  any  manner  of  pretence 
or  colour;  we,  the  aforesaid  archbi>hop,  by 
our  authority  in  this  writing  expressed,  do  ex- 
communicate and  accurse,  and  from  the  body 
of  our  Lord  Jesus  Christ,  and  from  all  the 
company  of  heaven,  aod  from  all  Uie  sa- 
craments of  holy  church  do  sequester  and  ex- 
clude." 

We  may  here  see,  that  in  the  ebscorest 
times  of  sottish  popery,  they  were  not  left  with- 
out a  sense  of  justice,  and  tbe  necessity  of 
Liberty  and  Property,  to  be  inviolably  enjoyed, 
which  brings  us  to  the  cause  of  it. 

1.  The  Cause  of  this  fomous  Charter,  wai^ 
as  we  have  already  said,  the  encroachments 
that  were  made  by  several  ministers  of  preo^ 
dent  kings,  that  almost  became  customary,  and- 
which  bad  never  extinguished  the  ftee  custoina' 
doe  to  Englishmen  t  How  great  care  it  cost  oar 
ancestors,  it  unbecomes  us  tatMore,  or  by  oor 
silence  to  neglect;  It  was  that  Yoke  and  Moa*' 
zle,  which  failed  not  to  dJMible  many  rsgiag 
bears,  from  entering  tlie  pltasapt  vineyaid  Q9 
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td  fttttbonty,  n  a  kind  of  tteftriictioD,  and  it  it 
the  worst  oppresnoo  that  is  done  bj  colour  of 
ju^ce.    Coke  lost  p.  48. 

7.  ^  Hiat  no  freenan  shall  be  thus  taken, 
or  imprisoned,  disseized,  out-lawed,  exiled,  9r 
destrojed  of  bis  liberties,  freeholds,  and  fre« 
customs,  bat  bj  the  lawful  judgmeot  of  hit 
Peers"  (vulgarlv  called  juiy).  So  that  the  judg- 
ment of  anj  iact  or  person,  is  bj  this  fiiuda-. 
mental  law,  referred  to  the  breasts,  and  con* 
sciences  of  the  jury ;  it  is  rendered  in  lAtio 
'  per  legale  judicium,'  that  is  lawful  judgment; 
from  whence  it  is  to  be  obsenr ed,  that  tbe  judg- 
ment must  have  law  in  it^  and  be  according 
to  law,  which  cannot  be  where  they  are  not 
judges,  how  far  the  fact  is  le^ftl,  or  the  con* 
trary ;  <  Judicium  ijaasi  Juris  Dictain^'  ibe 
voice  of  Law  and  Ri^bt,  and  therefore  it  their 
verdict  not  to  be  rgected,  because  it  is  sup- 
posed to  be  the'  truth,  according  to  tbeir  cop* 
sciences :  For  *  Ver  dictis'  from  *  rere  dic- 
tum,' IS  *  quasi  dictum  ▼eritatis'  or  a  true  sajt 
iog  or  judgment,  9  Hen.  3.  S9.  Coke  Inst.  !• 
39.  InsL  4.  207.  Coke  sajs,  that  by  tbe  word 
Legisle  three  things  are  implied  1st.  That  this 
WAS  by  law,  before  the  Statute,  and  therefore 
this  statute  but  declaratory  of  the  aocient  law. 
2d.  That  their  verdict  must  be  legally  given  ^ 
wherein  is  to  be  observed,  1st.  The  jury  ougbl 
to  hear  no  evidence,  but  in  the  beantig  and 
presence  of  tbe  prisoner.  2d.  That  they  cant- 
not  send  to  ask  any  questioo  in  law  of  the 
judges,  but  in  the  presence  of  the  prisoner,  for^ 
'  de  facto  jus  oritur.'  3d.  The  ^vidence  pro- 
duced by  the  king's  counsel,  being  given,  the 
judges  cannot  collect  tbe  evidence,  nor  urge  it 
hjj^  ws«  of  chaxee  to  the  jury,  nor  yet  confer 
with  the  jury  about  the  evidence,  but  ia  tbe 
presence  of  tlie  prisoner.    Coke  lost.  2. 49. 


I^ji^  miedoms,  that  otherwise  wvyekl  not 
btft  left  a  fruitful  vine  in  being.  Anon  we 
itty  gtvetbe  reader  an  account  of  some,  with 
ihar  wages  as  well  as  works. 

2.  The  Reason  of  it,  is  so  gieat,  that  it  seems 
to  be  its  own.  It  is  tbe  very  image  and  ek- 
pressien  of  justice,  liberty,  and  property ;  poinu 
of  such  eminent  importance,  as  without  which 
no  government  can  be  said  to  be  reasonable, 
but  arbitrary  and  tvraunical.  It  allows  every 
BAB  that  liberty  God  and  nature  have  given 
Rim,  and  tlie  secure  possession  of  his  property, 
from  tbe  inroad  or  invasion  of  his  neighbour, 
Or  any  else  of  that  constitution.  It  justifies 
fta  man  in  a  lault,  only  It  provides  equal  and 
JTHt  ways  to  have  the  offender  tried ;  consider- 
ing the  malice  of  many  prosecetors,  and  the 
grtet  value  of  liberty  and  life. 

3.  The  End  of  it  was  tbe  most  noble  of  any 
earthly  projection,  to  wit,  The  refi.\ing  of  those 
shaken  laws,  held  for  many  hundred  years,  by 
constant  claim,  that  they  living  might  be  re- 
instated in  their  primitive  liberty,  and  their 
pesterity  secured  in  the  possession  of  so  great 
a  happiness. 

AmongH  dtose  many  rich  advantages,  that 
aeonte  to  the  free  people  of  England,  from 
d»  Great  Charter;  and  those  many  con- 
fiitaatory  smtates  of  tbe  same,  we  shall  present 
the  Reader  with  the  sigfit  of  some  few,  that 
may  mobt  properly  fall  under  the  consideration 
iiod  inquiry  of  these  present  times,  as  found  in 
oarCommoi)  Law  books. 

1.  ^'  Tliat  every  Englishman  is  born  free." 

2.  ^  I^aC  no  such  freeman  shall  be  taken, 
attached,  assessed,  or  imprisoned,  by  any  pe- 
tidoQ  or  suggestion  to  the  king  or  his  coun- 
cil, unless  b  V  the  indictment  or  presentment  of 

50od  and  lawful  men  where  such  deeds  be 
one;"  5  Edw.  3.  c.  9.  25  Edw.  3.  c.  4.  17  R. 
2.  c.  0.  Rot.  Pari.  42  Edw.  3.  Coke  2  Inst.  46. 

3.  ''  That  no  freeman  shall  be  disseized  of  his 
freehold  or  liberties,  or  free  customs,  &c.*' 
Hereby  is  intended,  saith  Coke,  *  That  lands^ 
tenements,  goods,  and  chattels,"  shall  not  be 
seized  into  the  kind's  hands  coairary  to  this 
Great  Charter,  &c.  43.  Ass.  p.  12.  43  Edw.  3w 

'  Coke  2  Inst.  32.  Neither  shall  any  such  free- 
mtn  be  put  from  his  livelyhood  without  answer. 
Coke  2  lost.  47. 

4.  **  That  no  freeman  shall  be  out-lawed, 
unlesi  bto  shroud  and  hide  himself  voluntarily 
from  the  justice  of  the  law,"  2  and  3  Phili  and 
Mar.Dier.114.145. 

5.  **  No  freeman  sliall  je  exiled."  Coke 
says  there  are  but  two  grounds,  upon  which  any 
maa  may  be  exiled.  One  by  act  of  parliament 
(sapposmg  it  not  contrary  to  the  Great  Char- 
ter.) The  other  in  case  of  abjuration,  for  fe- 
lony by  the  common  law,  &c.  Coke  2  Inst.  47. 

6.  **  No  l^eeitian  shall  be  destroyed,"  that 
is,  be  shaH  not  be  <'  tbrejudged,  of  lite,  limb, 
d^herifM,  or  put  to  tortore,  or  death,"  every 
opptMioa  agabist  H^^b^f  cotour  of  an^  toarp- 


8th  •<  Or  by.  the  la#  of  the  land"  It  is  a 
syoonimotts  expression  ,tttiporting  no  more  than 
by  a  trial  of  p«ers  or  a  jury;  for  it  is  Some* 
times  rendered  not  (or)  disjunctively,  but  (and^ 
which  is  connectively ;  however,  it  can  never 
signify  Imy  thing  contrary  to  the  old  way  of 
trying  by  Peers;  for  then  it  would  be  con* 
nectH  to  a  contradiction. 

Besides  Coke  well  observes,  that  in  the  4tb 
Chap,  of  the  25th  Edw.  8,  *  Per  Imm  terna/ 
iraporu  no  more,  than  a  trial  by  one  proces^ 
and  writ  original  at  common  law,  which  cannot 
be  without  a  jury;  therefore,  '  Per  judicium 
*  parura  et  per  legem  t^ne,'  signi^  the  sani^ 
privilege  unto  tlie  people.  Coke  Inst.  2. 
page  50. 

Thus  have  we  presented  yon  with  some  df 
those  maxims  of  (aw,  deartr  to  our  aucesiors^ 
than  lift! ;  because  they  are  the  defence  of  the 
lives  and  li^ierries  of  the  (.eiple  of  Englimn:  h 
is  from  this  29th  chap,  of  ine  Great  LUaiter; 
Great,  nut  for  iU  bulk,  but  the  pi  ivileges  m  it^ 
as  from  a  spacious  root,  that  so  many  fruit  ful 
brauches  of  the  law  of  EngUnd  springs,  if 
Coke  may  be  credited.  Bui  t.ow  sacred  so- 
ever they  have  been  esteemed,  and  still  ar^  i^y 
aoUe  abd  just  minds,  yet  so  dtgemitsie  are 
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some,  in  their  proceedings,  that  cooscious  to 
themselves  of  their  baseness,  they  wiil  not  dare 
stand  the  touch  of  Uiis  Great  Charter,  and 
those  just  laws  grounded  upon  it,  of  which 
number  we  may  truly  rank  tbe  mayor,  and  re- 
corder of  London,  with  the  rest  of  their  wise 
companions,  in  their  late  sessions,  at  the  Old 
Bailey,  upon  the  occasion  of  the  prisoners. 

1.  The  prisoners  were  taken,  and  imprisoned 
without  presentment  of  good  and  lawful  men 
of  the  vicinage,  or  the  neighbourhood,  but  after 
a  military  and  tumultoous  manner,  contrary  to 
tbe  Grand  Charter. 

2.  They  refused  to  produce  the  law  upon 
which   thejr  proceeded;   leaving  thereby  the 

Srisoners,  jury  and  whole  assembly   in   the 
ark. 

S.  They  refused  the  prisoners  to  plead,  and 
direct]3r  withstood  that  great  privilege,  men- 
tioncd  in  the  first  chap.  25  Edw.  1.  "  Where 
«11  justices,  f^ayorS)  sherifis,  and  other  minis- 
ters, tliat  'have  the  laws  of  the  land,  to  guide 
them,  are  required  to  allow  tbe  said  Charter 
to  be  pleaded  in  all  its  points,  and  in  all  causes 
that  shall  come  before  them  in  judgment." 
For  no  sooner  did  William  Penn,  or  his  fellow 
prisoner,  urge  upon  them  the  Great  Charter, 
and  other  good  laws,  but  the  Recorder  cried, 
.  Take  him  away ;  take  him  away,  put  him  into 
the  Bale-Dock  or  hole;  from  which  the  recor- 
der can  never  deliver  himself,  unless  it  be  by 
avowing;  the  laws  are  not  his  guide,  and  there- 
lore  does  not  suffer  them  to  be  pleaded  before 
bim  in  iudgmeut. 

4.  They  gave  the  Jary  their  charge,  in  the 
prisoner's  absence,  endeavouring  highly  to  in- 
•ence  the  Jury  against  them. 

5.  The  verdict  being  siven,  which  is  in  law, 
«  Dictum  Veritatis,"  The  voice  of  Truth  her- 
self, (because  not  suitable  to  their  humour) 
they  did  five  times  reject  it,  with  many  abu- 
sive, imperious,  and  menacing  expressions  to 
the  jury,  such  ps  no  precedent  can  afford  us)  as 
if  the^  were  not  the  only  constituted  judges  by 
tbe  fundamental  laws  of  tbe  land,  but  mere 
cyphers  only  to  signify  something  behind  their 
inures. 

6.  Though  the  prisoners  were  cleared  by 
their  Jury,  yet  were  they  continued  for  tbe 
non-payment  of  their  fines,  laid  upon  them, 
for  not  pulling  off  their  hats,  in  which  the  law 
is  notoriously  broken.  (1st)  In  that  no  man 
shall  be  amerced,  but  according  to  the  offence, 
and  they  have  fined  each  forty  marks.  (Sd) 
They  were  not  merced  by  any  Jury,  but  at  the 
will  of  an  incensed  bench. — 6esides  there  is  no 
law  against  the  hat,  and  where  there  is  no  law 
there  can  be  no  transgression,  and  consequently 
po  legal  amercement  or  fine,  9  H.  3,  chap.  14. 

^ufe  how  the  prisoners  were  trepanned  into  it, 
is  most  ridiculous  on  the  side  of  the  contrivers, 
that  finding  their  bats  off,  would  have  them 
pot  on  ag^in  by  their  ofiicers,  to  fool  tbe  pri- 
soners, with  a  trial  of  putting  them  off  again, 
which  childish  conceit  not  being  gratified,  they 
fined  them  tbe  forty  marks  a  piece. 

7.  lastei^d  of  accepting  their  verdict  as  good 


in  law,  and  for  the  true  decistoo  of  th0  matier^ 
according  to  the  Great  Charter(that  constitutes 
them  proper  judges,  and  whicTh  bears  them  oat 
with  many  other  good  laws,  in  what  they  agreed, 
to,  as  a  verdiet,  t^  court  did  most  iliegaily  and 
cyrannically  fine  and  imprison  thaw,  as  .in  the 
trial  was  expressed.  And  that  iiotwithstimding 
the  late  just  resentment  of  the  House  of  Com- 
mons, in  j udge  Keeling's  Case,  where  they  re> 
solved,  "That  the  precedent  and  practice  of 
fining,  and  imprisoning  of  juries,  for  their  ver- 
dicts, were  illegal.''  And  here  we  mast  needs 
observe  two  things. 

1st.  That  the  fundamental  laws  of  Eoghind 
cannot  be  more  slighted,  and  contradicted  ii| 
any  thing  (next  Englishmens  being  quiet  de- 
stroyed) than  in  not  suffering  them  to  have  that 
equal  medium,  or  just  way  of  trial,  that  the 
same  law  has  provided,  which  is  by  a  jury. 

2d.  That  the  late  proceeding  of  the  coait, 
at  th6  Old  Bailey,  is  an  evident  demonstration, 
that  juries  are  now  but  mere  formality,  and 
that  the  partial  charge  of  the  Bench  must  be 
the  verdict  of  the  jury  ;  for  if  ever  a  rape  wen* 
attempted  on  the  consciences  of  aby  jury,  it 
was  there.  And  indeed  tlie  ignorance  of  jurors 
of  their  authorit)r  b^  law,  is  die  only  reason  of 
their  unhappy  cringing  to  the  court,  and  being 
scared  into  an  Anti-Conscience  Verdict,  by 
their  lawless  threats. 

But  we  have  lived  to  an  age,  so  debauched 
from  all  humanity  and  reason,  as  well  as  faith 
and  religion,  that  some  stick '  not  to  turp 
butchers  to  their  own  privileges,  and  conspira- 
tors against  their  own  liberties.  For  tiowever 
Magna  Charta  had  once  tlie  reputation  of  t 
sacred  unalterable  law,  and  few  hardened 
enough,  to  incur  and  bear  the  iout;  ciirs«,  that 
attend ti  the  violators  of  it,  yet  it  is  frequently 
objected  now,  that  the  benehrs  there  design^ 
are  but  temporary,  and  therefore  liable  to  sU 
teration,  as  o'ther  statutes  are.  W^hat  gaint 
such  persons  play  at,  may  be  lirely  read,  ia 
the  attempts  of  Dionisius,  Palaris,  ic.  which 
would  have^will  and  power  be  the  people's 
law. 

But  that  the  privileges  due  to  Englishmen, 
by  the  Great  Charter  of  England,  have  their 
foundation  in  reason  and  law  :  and  that  those 
new  Cassandrian  wavs,  to  introduce  will  and 
power,  deserve  to  be  detested  by  all  per- 
sons professing  sense  and  honesty,  and  the 
least allegianGe  to our-English  government;  we 
shall  make  appear  from  a  sober  consideratioo 
of  the  nature  of  those  privileges  contained  io 
tliat  Charter. 

1.  The  ground  of  alteration  of  any  law  in 
government  (where  there  is  no  invasion)  should 
arise  from  the  universal  discommodity  of  itf 
continuance,  but  there  can  be  no  disprofit  m 
the  discontinuance  of  liberty  and  property, 
therefore  there  can  be  no  just  ground  of  altera- 
tion. 

9.  No  one  Englishman  is  bom  slave  ^,^^ 
ther,  neither  has  the  one  a  right  to  iah^^  ^ 
sweat  and  benefit  of  tbe  others  labour,  without 
conseDt,  therefore  the  Ubertjr  and  piopwty  ^ 
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an  finglfdimany  cannot  reasonably  be  at  the 
will  and  beck  oF  anochery  let  his  qualikj  and 
rank  be  never  so  great. 

3.  There  can  he  nothing  more  anreasonable 
than  that  which  is  partial,  but  to  take  awaj 
the  liberty  and  property  of  any,  which  are  na- 
tural rights,  without  breaking  the  law  of  nature 
(and  not  of  will  iind  power)  is  manifestly  par- 
tial, and  therefore  unreasonable. 

4.  If  it  be  just  and  reasonable  for  men  to 
do  as  they  would  be  done  by,  then  no  sort  of 
men  should  invade  the  liberties  and  propenies 
of  other  men,  because  they  woula  not  be 
served  so  thefnselves. 

5.  Where  liberty  and  property  are  destroyed, 
there  must  always  he  a  state  of  force  and  war, 
which  however  pleasing  it  may  be  unto  the  in- 
vaders, it  will  l>e  esteemed  intolerable  by  the 
invaded,  who  will  no  longer  remain  subject  in 
all  human  probability,  than  while  they  want  as 
much  poWer  to  free  themselves,  as  their  adver- 
saries had  to  enslave  them  ;  The  troubles,  ha- 
zards, ill-conseqnences,  and  illegality  of  such  at- 
tempts, as  they  have  declined  by  the  most  pru- 
dent in  all  ages,  so  have  they  proved  most 
uneasy  to  the  most  savage  of  all  nations,  who 
first  or  last  have  by  a  mighty  torrent  freed  them- 
selves, to  the  due  punishment  and  great  infamy 
<yf  their  oppressors ;  such  being  the  advantage, 
such  the  disadvantage  which  necessarily  do  at- 
tend the  fixation,  and  removal  of  liberty  and 
property. 

We  shall  proceed  to  make  it  appear  that 
Magna  Charta  (as  recited  by  us)  imports  no- 
thing lets  than  their  preservation. 

'*  No  freeman  shall  be  taken,  or  imprisoned, 
4>r  be  disseized  of  bis  freehold,  or  liberties,  or 
free  customs,  or  he  out-lawed,  or  exiled,  or 
any  other  ways  destroyed ;  nor  we  will  not 
pass  upon  him  nor  condemn  him,  but  by  law- 
iul'jodgment  of  his  peers,  he. 

**  A  freeman  shall  not  be  amerced  for  a 
small  fault,  but  after  the  manner  of  the  fault, 
and  for  a  great  fault  after  the  greatness  there- 
of, and  none  of  the  said  amercement  shall  be 
assessed,  but  by  the  oath  of  good  and  lawful 
men  of  the  vicinage." 

1.  It  asserts  Englishmen  to  be  free ;  that's 
liberty. 

2.  That  they  have  free-holds,  that's  pro- 
perty. 

3.  That  amercement,  or  penalties,  should 
be  proportioned  to  the  faults  committed,  which 
is  equity. 

4.  That  they  shall  lose  neither,  but  when  they 
are  adjudged  to  have  forfeited  them,  in  the 
judgment  of  their  honest  neighbours,  accor- 
ding to  the  law  of  the  land ;  wliich  is  lawful 
judgment. 

It  is  easy  to  discern  to  what  pass  the  ene- 
mies of  the  Great  Charter  would  bring  the  people. 

1«  They  are  now  free-men  ;  hut  they  would 
have  tfaem  slaves. 

9.  They  have  now  right  unto  their  wives, 
ehitdien^  and  estates,  as  their  undoubted  pro- 
perty ;  hint  such  would  rob  them  of  all. 

%  NotrivomaQisto  be  amerced,  or  punished 


but  suitably   to  his  fault;    whilst  they  would 
make  it  suitable  to  their  revengeful  minds. 

4.  Whereas  the  power  of  judgment  lies  in 
the  breasts  and  consciences  of  twelve  honest 
neighbours ;  they  would  have  it  at  the  discretion 
of  mercenary  judges :  *to  which,  we  cannot 
chuse  but  aidd,  That  such  discourses  mani- 
festly strike  at  this  present  constitution  of  go- 
vernment ;  for  it.being  founded  upon  the  Great 
Charter,  which  is  the  ancient  common  law  of 
Uie  Land,  as  upon  its  best  foundation ;  none 
can  design  the  cancelling  of  the  Charter,  but 
they  must  necessarily  intend  the  extirpation  of 
the  English  government ;  .For  where  the  causa 
is  taken  away  the  effect  must  consequently 
cease.  And  as  the  restoration  of  our  ancient 
English  laws,  by  the  Great  Charter,  was  the  so-* 
vereign  balsam  which  cured  our  fonner  breaches, 
so  doubtless  will  the  continuation  of  it,  prove 
an  excellent  prevention  to  any  future  distur- , 
bances. 

But  some  are  ready  to  object,  **  That  the 
Great  Charter  x:onsisting  as  well  of  religious  as 
civil  rights,  the  former  having  received  an  al- 
teration, there  is  thasame  reason,  why  the  lat-* 
ter  may  have  the  like." 

To  which  we  answer.  That  the  reason  of  al- 
teration cannot  be  the  same,  therefore  the  con* 
sequence  is  false.  The  one  being  matter  of 
opmion,  about  faith  and  religious  worship, 
which  is  as  various  as  the  unconstant  apprehen- 
sions of  men ;  but  the  other  is  matter  of  so 
immutable  right,  and  justice,  that  all  genera- 
tions, however  differing  in  their  religious  opi- 
nion, have  concentered,  and  agreed  to  the  cer- 
tainty, equity,  and  indispensable  neces^ty  of 
preserving  these  fundamental  laws;  so  tbat 
Magna  Charta  hath  not  risen  and  fallen  with 
the  differing  religious  opinions,  that  have  been 
in  this  land,  but  have  ever  remained,  as  the 
stable  right,  of  every  individual  Englishman, 
purely  as  an  Englishman.  Otherwise,  if  the 
civil  privileges  of  the  people  had  fallen  with 
the*  pretendMl  religious  privileges,  of  the  po- 
pish tyranny,  at  the  first  reforuiation,  as  must 
needs  be  suggested  by  this  objection,  our  case 
had  ended  here,  that  we  had  obtained  a  spiri- 
tual freedom,  at  the  cost  of  a  civil  bondage  ; 
which  certainly  was  far  from  the  intention  of 
the  6rst  reformers,  and  probably  an  unseen 
consequence,  by  tlie  objectors  to  their  idle 
opinion. 

In  short,  there  is  no  time,  in  which  any  man ' 
may  pleact  the  necessity  of  such  an  action,  as 
is  unjust  in  its  own  nature,  which  he  must  un- 
avoidably be  guilty  of,  that  doth  deface  or 
cancel  that  law  by  which  the  justice  of  liberty 
and  property  is  confirmed  and  maintained  to 
the  people.  And  consequently,  no  person 
may  legally  attemjpt  the  subversion,  or  extenua- 
tion of  the  force  or  the  Great  Charter.  We  shaU 
proceed  to  prove  from  instances  out  of  both. 

,  1.  Any  judgment  given  contrary  to  the  said 
Charter,  is  to  be  undone,  and  bolden^for 
nought.  S5  Edw.  1,  Chap.  3. 

3.  Any  tbat  by  ward,  deed,  or  coonsel,  go 
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iKiiitmry  to  the  said  Charter,  art  to  be  excom* 
itaunicaied  by  the  bishoos;  And  the  arcb- 
bt9hot)s  of  Canterbury  and  York>  are  bound  to 
dompal  the  ocher  bisliops  to  denounce  sentence 
accordingly)  in  case  of  cheir  remissness,  or 
neglect ;  which  certainly  bath  relation  to  the 
ttace^  rather  than  the  chmrch ;  since  there  was 
never  any  necessity  of  compelling  the  bishops 
to  denounce  sentence  in  their  own  case,  though 
firequently  in  the  peoples.  95  £dw..  1,  chap*  4. 

9.  That  the  Great  Charter,  and  Charter  of 
Forest,  be  holden  and  kept  in  all  points,  and 
if  any  statute  be  made  to  the  contrary,  that  it 
•ball  be  bolden  for  nought.  4S  £dw.  S,  1. 
Upon  whidi  Coke,  that  famous  English  lawyer, 
iaid,  **  That  albeit  judgments  in  the  king's 
conrcS)  are  of  high  regard  in  law,  and  Judicut 
are  accounted  as  juris  dUtn ;  yet  it  is  pro- 
vided by  act  of  parliament,  that  if  any  judg* 
meat  be  given  contrary  to  any  of  the  points  of 
the  Great  Charter,  it  should  be  holden  for 
nought." 

He  further  saith,  **  That  upon  the  Statute  of 
the  25th  of  £d.  1,  chap.  1.  That  this  Great 
Charter,  and  the  Charter  of  Forest,  are  pro- 
perly the  common  law  of  this  land,  or  the  law 
IS  common  to  all  the  people  thereof." 

4.  Another  statute  runs  thus,  <<  If  any  force 
conse  to  disturb  the  execution  of  the  common 
law,  ye  shall  cause  their  bodies  to  be  arrested, 
and  put' in  prison ;  Ye  shall  deny  no  man  right 
by  the  king's  letters,  nor  counsel  the  king  any 
thing,  that  may  turn  to  his  damage,  or  dishe- 
rison. 18  Ed.  8,  Chan.  T.  Neitl^r  to  delay 
right  by  the  great  and  liule  seal."  This  is  the 
iudgei  charge  and  oath.  £  Ed.  3,  chap.  9, 14 
ISd.  3, 14, 11  R.  3,  chap.  JO. 

5.  Such  care  hath  been  taken,  for  the  pre- 
servation of  this  Great  Charter,  that  in  the  S6th 
of  Ed.  1.  It  was  enacted,  *'  That  commis- 
sioners should  issue  forth,  that  there  should  be 
chosen  in  every  sbire-court,  by  the  commonalty 
of  the  same  shire,  three  substantial  men, 
knightS)  or  other  lawful,  wise^  and  well  dispos* 
ed  persons,  to  be  justices,  which  shall  be  as- 
signed by  the  kings  letters  patents,  under  Uie 
great  seal,  to  hear  and  determine,  without  any 
other  writ,  but  only  their  Commission,  such 
plaints  as  shall  be  made  upon  all  chose,  that 
ibommit  or  offend  against  any  point,  contained 
in  the  aforesaid  Charters."    98  Ed.  1,  chap.  1. 

6.  The  necessity  of  preserving  these  Char- 
ters, hath  appeared  in  nothing  more,  than  in 
the  care  they  have  taken  to  confirm  them; 
whidi  as  Coke  observes,  **  hath  been  by  99 
parliaments  confiflvned,  established,  and  com*' 
manded  to  he  put  in  eiecution,''  with  the  con- 
dign punishment  thpj  had  inflicted  upon  the  qf'- 
fenders.  Coke'A  Proem  to  the  second  book  of 
his  Inst. 

7.  That  in  the  notable  Petition  of  Right, 
many  of  these  great  pririleees,  and  free  customs, 
contained  in  the  aforesaid  Charters,  and  other 
good  laws,  are  recited  and  confirmed,  3  Car.  1.* 

B.    The  late    kuig,  in  his  Declaration,  at 

*  See  tt  Cobb.  Pari.  Hist.  $t^ 


Newtnaiiety  1341,  acknowledged,  *  The  kw  te 
*  be  the  rele  of  his  powet.**  By  ^  hicb  he  doubt- 
less intended  fuudamenOd  laws,  since  it  may 
be  tks  great  advantage  of  coontries,  sometimes 
to  suspend  the  ekecutkmof  temporary  Uws. 

Having  so  manifestly  evidenced  that  veaera* 
ble  esteem,  our  ancestors  had  of  that  golden 
rule,  the  Great  Chartor,  with  their  deep  soli- 
citude, to  preserve  it,  from  the  dancing  of 
usurpation  and  faction.  We  shall  proecedto 
give  an  account  of  their  just  resentment  aod 
earnest  prosecution  against  some  of  those,  who 
in  any  mm  have  adventured,  to  undermine  that 
ancient  foundation,  by  introducing  an  arbitrary 
way  of  government. 

1.  As  judicious  Lambard  reports  in  bb 
Saxon  translation  ;  **  That  the  kmgs  io  ibost 
days,  were  by  their  coronation  oaths  obliged  to 
keep,  the  ancient  fundamental  lawSi^  and  cm- 
toms  of  this  land*'  (of  which  this  Great  Charter 
is  but  declaratory)  **  so  did  king  Alfred  (reputed 
the  most  famous  compiler  of  laws  amongst  tbeai) 
give  this  discovery  of  his  indignation  agaiast 
his  own  judges,  for  actions  contrary  to  tliose 
fundamentallaws,  that  he  comnsanded  tbeeie- 
cution  of  40  of  them,"  which  may  be  a  lea* 
sonable  caveat  to  judges  of  our  times. 

S.  Hubert  de  Buigo,  once  chief  justice  of 
England  (having  advised  Ed.  1  in  the  11th  veer 
of  his  reign,  (in  his  council  bolden  at  Oxm) 
*<  To  cancel  this  Great  Charter,  and  that  of  the 
Forest)  was  justly  sentenced  according  to  law, 
by  his  peers,  in  open  parliament.  When  lbs 
statute  called  Coofiimationis  Cartarnm  wss 
made;  in  the  1st  chapter  whereof,  Magqa 
Charta  is  peculiarly  called  the  conmoa  law, 
25  £d.  1,  chap.  2. 

t.  The  Spencers,  both  father  and  son,  for 
their  arbitrarv  domination*  and  rasli,  and  evil 
counsel  to  Ed.  3,  (by  which  he  was  seduced  ta 
break  the  Great  Charter)  were  banished  for 
their  pains,  as  Coke  relates.t 

4.  The  same  fose  attended  Tresilian  and 
Belknap,  for  their  ille^l  proceedings^ 

5.  The  breach  of  this  Great  Charter,  was  the 
ground  of  that  exemplary  jostioe  done  upoa 
Empson  and  Dudley,^  whose  case  is  very  om- 
morable  in  this  point ;  for  though  they  gr» 
tified  Hen.  7.  in  what  they  didy  and  had  an 
Act  of  parliament  for  their  warrant,  made 
the  11th  of  his  reign ;  yet  met  tbey  with 
their  jdue  reward  from  the  hands  of  ji» 
tice,  that  Act  being-  against  equity  and  ooibp 
mon  reason,  and  so  no  justifiable  grooml  ot 
apology,  for  those  frequent  abuses,  aadu»pp>*^ 
sioBS  of  the  people,  they  were  found  gwltyoC 
Here  what  the  Lord  Coke  further  saith,  ooa- 
ceming  the  matter,  **  There  was  an  Act  of 
parliament,  made  in  the  11th  year  of  king 
lien.  7.  which  had  a  fair  fiattermg  praunbie^ 
pretending  to  avoid  divers  mischiefs^  which 
were  (1st)  The   high  displeasure  of  Ahniglity 

*  See  3  Cobb.  Pari.  Hist.  p.  970. 
f  See  vol.  1,  p.  <S  of  tbisCollection« 
f  Ibid,  p.  89.       H  See  vol  1,  p.  S8S. 
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God.  8d.  The  p«at  lot  of  th«  common  law. 
And  (3d)  Th^  great  let  of  the  wealth  of  thi* 
laod.  And  the  purviea  of  that  act»  tended  in 
the  execution  contrary,  ex  diametro^  yI^,  To 
the  high  displeasure  of  Almighty  God,  and  the 
g^eat&t,  nay  the  utter  subvcraioD  of  the  cum* 
mon  Law,  and  the  great  let  of  the  wealtli  of 
this  iancL  as  hereafter  shall  appear ;  the  sub* 
stance  of  which  Act  follows  in  these  words, 

'  Tliat  from  tliencefortb,  as  well  justices  of 
'  Assize,  as  Justices  of  the  peace,  in  every 
'  county,  upon  inforroatian  for  the  king,  before 

*  thcin  made,  without  auy  findio^or  presentment 

*  by  twelve  men,  shall  have  full  power  and  au- 

*  tlioHty,  by  their  discretion^  aud  to  hear  and 
'  determine  all  oflfcnceb,  as  riots,  unlawful  as- 

*  sembLies,&c.  curamitted  and  done  against  any 

*  act  or  statute  made,  and  not  repealed,  &c.' 
(a  Case  that  very  much  resembles  this  of  our 
own  times.) 

.  By  pretext  of  this  law,  Empson  and  Dudley 
did  commit  upon  the  subjects,  unsufferable 
pressure,  and  oppressions ;  and  therefore  this 
^atote  was  justljr,  soon  after  the  decease  of  Hen. 
7.  repealed,  at  the  next  parliament,  after  bis 
decease  by  the  statute  of  the  1  U.  8.  chap.  6. 
A  good  caveat  to  parliaments,  to  leave  all 
causes  to  be  measured  by  the  gohlen  and 
sfra^ht  metewaudof  the  law,  and  not  to  the  in- 
certain  and  crooked  cord  of  discretion. 

**  It  is  almost  incjedible  to  foresee,  when  ai^ 
maxim,  or  fundamental,  law  of  thu  realm  is 
altered  (as  elsewhere  hath  been  observed) 
what  dangerous  inconveniences  do  follow ; 
nfhich  mT>st  expressly  appeareth  by  this  most 
iDijust  and  strange  act  of  the  11th  of  H.  7. 
For  hereby,  not  only  Empson  and  Dudley 
themselves,  but  such  justices  of  peace  (corrupt 
snen)  as  they  oaused  to  be  authorised,  commit- 
ted most  grievous,  and  heavy  oppressions  and 
cjLactions ;  grinding  the  faces  of  the  poor  sub- 
jects by  penal  la«vs  (be  they  never  so  obsolete, 
or  unfit  for  the  time)  by  information  only,  with- 
out any  presentment,  or  trial  by  jury,  being  tbe 
ancient  oirth-right  of  the  'subject ;  but  to  hear 
and  determine  the  sanse,  by  their  discretions  ; 
indicting  such  penalt;y,  as  the  statute  not  re- 
pealed imposed.  These  and  other  like  oppres- 
sions, and  exacdbna  by,  or  by  the  mems  of 
Bapaon,  and  Dudley,  and  tlieir  instruments, 
lirooght  infinite  treasure  to  the  king's  coffers, 
whereof  the  king  liimself,  at  the  end,  with 
g^eat  grief,  and  compunction;  repented  as  in 
another  pUce  we  have  observed. 

'*  This  statute  of  the  11th  of  H.  7.  we  have 
recitied,  and  shewed  the  just  inconveniences 
thereof;  to  tbe  end,  that  the  like  should  never 
hmafter  be  attempted  in  any  court  of  par^ 
liameot;  aod  that  others  might  avoid  the  tear^ 
fal  end  of  those  two  time-servers,  Empson  and 
Dudley, '  Qui  eorom  urstiquiis  insistunt,  eorum 
'  ^tos  per  horrescant.' 

'<  See  the  Statute  of  6  Edw.  4.  chap.  S.  a 
Statute  of  Liveries,  an  Information,  &c.  By 
tbe  discretioo  of  the  judges,  to  stand  as  an 
original,  &c.  This  act  is  deservedly  repealed, 
vida  13  R.  H.  c  IZ*    PuBishment  by  discretion. 


&a  vide,  6th  of  H.  4.  c.  £8.  See  the  Cnm* 
mission  of  Sewers ;  discretion  ought  to  be  thus 
discribed,  *  Discrelio  est  descemereper  Le^jem, 
'quid*sit  justum,'  From  whence  three  things 
seem  roost  remarkable. 

1.  The  great  equity  and  justice  of  the  Great 
Charter,  with  the  liigh  value  our  ancestors  have 
most  deservedly  set  upon  it. 

2.  The  dreadful  maledictions,  or  curse,  they 
have  denounced  upon  the  Breakers  of  it; 
with  those  exemplary  punishments  they  hava 
not  spared,  to  inflict  upon  such  notorious  of* 
fenders. 

S.  So  heinous  a  thing  was  it  esteemed  of  old, 
to  endeavour  an  enervation,  or  subversion  of 
these  antient  rights  and  privileges,  that  acts  of 
parliaments  themselves  (otherwise  the  most  sa* 
cred  with  the  people,)  nave  not  been  of  ibree 
enou|ii-to  secure  or  defend  such  persons  fh>m 
condign  punishment,  who  in  pursuance  of  them, 
have  acted  inconsistent  with  oor  Great  Cluirter. 
Therefore  it  is,  that  great  lawyer,  the  lord  Coke, 
doth  once  more  a^ravate  the  example  of  Emp-^ 
son  and  Dudley  (with  persons  of  the  same  rank) 
into  a  just  cantion,  as  weU  to  parliaments  aa 
judges,  justices  and  inferior  magistrates,  to  de- 
cline making,  or  executing  any  act,  that  ttiay  in 
the  least  seem  to  restringe  or  confirm  this  sa 
often  avowed  and  confirmed  Great  Charter  of 
I  the  liberties  of  England,  smce  parliaments  are 
said  to  err  when  they  cross  it;  the  obejers  oi 
their  acts  punbhed,  as  time-serving  -trans|p*ess^ 
ors,  and  that  kings  themselves,  (though  enriched 
by  those  courses)  have  with  great  compunction 
and  repentance,  lefi  among  their  dying  words 
their  recantations. 

Therefore  most  notable  and  true  it  was,  witb 
which  we  shall  conclude  this  present  subject, 
what  the  king  pleased  to  observe  in  a  Speech  to 
the  Parliament,  about  166S,  (vis.)  ^  The  good 
old  rules  of  law  are  our  b^st  security.*** 

The  manner  of  the  Court's  behaviour  (owarda 
the  Prisoners,*  and  Jury,  with  their  many 
extravagant  exprefsions,  must  not  altogether 
slip  onr  observation. 

1.  Their  carriage  to  the  Jury  outdoes  all  pre- 
cedents ;  they  entertained  them  more  like  • 
pack  of  felons,  than  a  Jury  of  honeit  men,  as> 
being  fitter  to  be  tried  themselves,  than  to  ac- 
quit others.  In  short,  no  Jury,  for  many  ages, 
received  so- many  instances  of  displeassre  and 
aflront,  because  they  preferred  not  the  humour 
of  the  Court,  before  the  quiet  of  their  own  con* 
sciences,  even  to  be  esteemed  as  peijnred, 
though  they  had  really  been  so,  bad  they  .not ' 
done  what  they  did. 

9.  Their  treatment  of  the  Prisoners  was  not 
more  unchristian,  than  inhuman.  History  cam 
scarce  tell  us  of  one  heathen  Roman  that  ever 
was  so  i^oble  to  his  captive :  what !  to  accose« 
and  not  bear  them ;  to  threaten  to  bore  their 
tongues,  gag  and  stop  their  mouths,  fetter  their 
legs,  merely  for  defending  themselves,  and  that 
by  the  ancient  fundamental  laws  of  England 
too.    O  barboroQs  ]  had  they  been  Turks  and 


•*w^ 


*  See  4  Cobb.  Pari.  Sist.  947. 
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fofiddlB^  that  carriage  weiild  have  ill  beeome  « 
Christian  court,  such  actions  proving  much 
ftroDger  disbuasives^  than  argument  to  convince 
them,  how  much  the  Christian  religion  inclines 
men  to  justice  and  moderation  aiiove  their  dark 
idolatry.  It  is  truly  lamentable  that  such  occa- 
sion should  be  given,  for  iutcllieence  to  foreign 
parts,  where  £nglaud  hath  had  the  re|yatation 
of  a  Christian  country,  by  the  ill  treattug  of  its 
sober  and  religious  inhabitants  for  their  con- 
scientious meetings  to  worship  God.  But  above 
hU,  Dissenters  had  liitle  reason  le  have  expect- 
ed this  boari»h  6erceness  from  tbe  mayor  of 
liondon,  wh«u  they  consider  his  eager  prosecu- 
tion of  tlie  king's  party  under  Cromwell's  go- 
▼emment,  as  thinking  he  could  never  give  too 
great  a  testimony  of  his  loyalty  to  that  new  in- 
strument, which  makes  the  old  laying  true. 
That  one  renegade  is  worse  than  tliree  Turks. 

Alderman  &lu|iworth,  being  conscious  to 
himself  of  his  partial  kindness  to  the  Popish 
Friars,  hopes  to  make  amends  by  his  zealous 
prosecution  of  tlie  poor  Dissenters ;  for  at  the 
same  sessions  he  moved  to  have  an  evidence  (of 
no  small  quality)  against  Harrison,  the  friar, 
sent  to  Bridewell  and  whipped ;  that  he  was 
earnest  to  have  tbe  Jury  fined  and  imprisoned, 
because  they  brought  not  the  Prisi)ners  guilty, 
for  only  worshipping  their  God :  whence  it  may 
he  e«0y  to  observe,  That  Popish  friars,  and  pre- 
latical  persecutors  are  mere  confederates. 

But '  what  others  have  only  adventmred  .to 
stammer  at,  the  Recorder  of  London,  has  been 
so  ingenious  as  to  speak  most  plainly;  or  else 
what  means  those  two  fatal  expressions,  which 
are  become  the  talk  and  terror  both  of  ciQr 
and  country  ? 

First,  in  assuring  the  Jury,  '  That  there 
'  would  be  a  law  next  session  of  parliament, 

*  That  no  man  should  have  the  protection  of 

*  the  law,  but  such  as  conformed  to  the  church :' 
which,  should  it.  be  as  true,  as  we  hope  it  is 
fi^se  (and  a  dishonourable  prophecy  of  that 

Seat  assembly)  the  papists  may  live  to  see  their 
arian  days  outdone  by  professed  Protestants. 
But  surely  no  Englishman  can  be  so  sottish,  as 
to  conceive  that  his  right  to  Liberty  and  Proper- 
ty, came  in  with  his  profession  of  the  Protestant 
religion ;  or  that  his  natural  and  human  rights, 
are  dependent  on  certain  religious  apprehen- 
ftons,  and  consequently  he  must  esteem  it  a 
cruelty  in  the  abstract,  that  persons  should  be 
denied  tbe  benefit  of  those  laws  which  relate  to 
civil  concerns,  who  by  their  deportment  in  civil 
'affairs^  have  no  wajrs  transgressed  them,  but 
merely  upon^n  opinion  of  faith  and  matter  of 
conscience.  It  is  well  known  that  Liberty  and 
Property,  Trade  and  Commerce  were  in  tbe 
World  long  before  the  points  in  difference  be- 
twixt Protestants  and  Dissenters,  as  the  com- 
mon privileges  of  mankind  ;  and  therefore  not 
to  be  measured  out  by  a  conformity  to  this,  or 
tlie  other  religious  persuasion,  but  purely  as 
Englishmen. 

&condlyy  But  we  should  rather  choose  to 
«steem  this  an  expression  of  heat  in  the  Re- 
corder, than  that  we  could  believe  a  London's 


Recorder  should  say,  an  English  parlitnent 
should  impose  so  much  slavery  oh  the  present 
age,  and  entail  it  upon  their  own  posterity 
(who  for  ought  they  know  may  be  reckoned 
among  the  dissenters  of  the  next  ag^)  did  he 
not  encourage  us  to  believe,  it  was  both  his  de- 
sire and  bis  judgment,  from  that  delibtrato 
eulo^  he  maife  on  the  Spanish  inquisition,  ex- 
pressing himself  much  to  this  purpose :  viz. 
**  mi  now  I  never  understood  the  reason  of 
the  policy  and  prudence  of  the  Spainiards,  in 
suffering  the  inquisition  amongst  them :  And 
certainly  it  will  never  be  well  with  us,  till  some 
thing  like  unto  the  Spanish  inquisition  be  in 
England.*'  The  gross  malignity  of  which  saying 
is  almost  inexpressible:  What  does  this  but 
justify  that  hellish  design  of  the  papists  to  have 
prevented  the  first  reformation  ;  If  this  be  good 
doctrine,  then  Hosestrant,  the  grand  inquisitor, 
was  a  more  venerable  person  than  Luther  there- 
former.  It  was  an  expression  that  had  better 
become  Cajetan  the  pope's  legate,  than  Howel 
a  protestant  city's  recorder.  This  is  so  fiir 
from  helping  to  convert  the  Spaniard,  that  it  b 
the  way  to  harden  him  in  his  idolatry ;  whca  bis 
abominable  cruelty  shall  be  esteemed  prudence, 
and  his  most  barbarous  and  exquisite  tortar- 
ing  of  truth,  an  excellent  way  to  prevent  faction. 
If  the  recorder  has  spake  for  no  more  iSiso 
for  himself  it  is  well ;  but  certainly  he  litde  de- 
serves to  be  thought  a  protestant,  and  a  law- 
yer, that  put  both  reformation  and  law  into  tht 
inquisition;  There  being  nothing  more  destruc- 
tive of  the  fundamental  laws  and  liberties  of 
England,  and  that  noble  design  of  primitive  re- 
formation; than  the  arhitary  power  and  tei^ 
rifying  racks  of  the  Spanish  inqnbition.  And 
doubtless  the  supreme  governors  of  the  land, 
are  highly  obliged  in  honour  and  conscience  (ia 
discharge  of  their  trust  to  God  and  the  people) 
to  take  th£se  things  into  their  serious  oonsidera- 
tion,  as  what  is  expected  from  them,  by  those 
who  earnestly  wish  theirs  and  the  kingdomV 
safety  and  prosperity. 

The  Copy  of  Judge  REELING'S  Case,*  (kkea 
out  of  tbe  Parliament  Journal. 

December  11th,  1667. 

'  The  House  resumed  the  hearing  of  the  rest 
^  of  the  report  touching  the  matter  of  restrainU 

•  "On  the  16th  of  October,  1667,  the 
House  being  informed,  <  Thai  there  have  beeo 
some  innovations  of  late  in  trials  of  men  for 
their  lives  and  deaths ;  and  in  some  particular 
cases,  restraints  have  been  put  upon  jurito,  io 
the  inquiries,'  this  matter  is  referred  to  a  com* 
mittee.  On  the  18tb  of  November,  this  con- 
mittee  are  empowered  to  receive  information 
against  the  Lord  Chief  Justice  Keeling,  for  any 
other  misdemeanors,  besides  those  cdncemiog 
juries.  And  on  the  11th  of  December,  1667| 
the  committee  report  several  Resolutions  [as 
above]  against  the  Lord  Chief  Justice  KeeliQg» 
of  illegal  and  arbitrary  proeeedings  in  hisofBoe. 
The  Chief  Justice  desiring  to  be  beard,  he  « 
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'  upon  jaries ;  and  that  tfpon  tbe  examination 
'  of  dirers  vfritne^ses,  in  several  clauses  of  re- 

*  straints,  put  upon  juries,  by  the  Lord  Chief 
'  Justice  Keeling  ;  whereupon  the  committee 
'  made  their  resolutions,  vrnich  are  as  follow- 
'  cth : 

*  1.    That  the  proceedings  of  the  Lord  Chief 

admitted  on  the  13th  of  December,  and  heard 
in  his  defence  to  the  matters  charged  against 
hiip,  and  being  withdrawn,  the  House  resolve, 
Itrat  the^  will  proceed  ao  farther  in  the  matter 
r^ainst  him/'    4  Hatseti. 

Mr.  Hatsell  obscnes,  that  *'The  report  of 
die  facts  on  which  these  Resolutions  are 
,  grounded,  is  not  entered  in  the  Journals ;  but 
the  cases  complained  of,  in  which  innovations 
had  been  had  of  late,  were  probably  those  of 
Wagstaff  and  Hood.  WagstafTs  case  in  Trin. 
term,  17  Ch.  2,  is  reported  in  Hardress's  Rep. 
p.  409.  •  Wagstaff  and  others  of  a  jury  were 
'  6ne<f  an    hundred  marks  ar  piece  by  Lord 

*  Chief  Justice  Keeling,  because,  though  evi- 

*  dence  was  given,  that  persons  had  assembled 
'  at  conventicles  and  had  bibles  with  them,  the 
'  jury  would  not  find  them  guilty  of  keeping  a 
'  conventicle,  upon  the  late  act  of  10  Ch.  ^. 
'And  the  jury  were  committed  till  they  paid 
'  their  fine :  and  on  application  to  the  court  of 

*  Exchequer,  Lord  Chief  Baron  Hale  directed 
'  tbe  fines  to  be  estreated.'  The  other  case 
was  in  the  18th  of  Charles  2,  Kelyng's  Reports, 
p.  5a."    4  Haiseil,  118. 

'<  Memorandum,  At  Lent  circuit  at  Win- 
chester, 18  Car.  2,  one  Henry  Hood  was  in- 
dicted for  the  murder  of  John  Newen,  and 
upon  the  evidence  it  appeared,  that  he  killed 
mm  without  any  pi^vocation,  and  thereupon  I 
directed  the  jury  that  it  was  murder :  for  the 
law  in  that  case  intended  malice ;  and  I  told 
them  they  were  judges  of  the  matter  of  fact, 
viz.  whetner  Newen  died  by  the  hand  of  Hood ; 
bat  whether  it  was  murder  or  manslaughter, 
Aat  was  matter  in  law,  in  which  they  were 
to  observe  the  direction  of  the  Court.  But 
notwithstanding  they  Would  find  it  only  man- 
tlaogfater ;  whereupon  I  took  the  verdict  and 
fined  the  jury,  of  which  John  Goldwijer  was  the 
fbrnnaii,  5/.  a-piece,  and  committed  them  to 
gaol  till  they  found  sureties  to  appear  at  the 
next  assizes,  and  in  the  mean  time  to  be  of  the 
good  behaviour :  but  after,  upon  the  petition  of 
tbe  jurors,  I  took  down  their  fines  to  40«. 
ft-pi)pce,  which  they  all  paid  and  entered  in  re- 
cognisance, &c."    Kelyng,  50. 

It  is,  perhaps,  worth  observation,  that  in  this 
case  of  Hood,  Kelyng*s  direction,  (for  not  fol- 
lowing which  he  fined  the  jury),  seems  upon  his 
own  shewing  to  have  been  wrong.  According 
to  his  own  report  of  the  case,  the  only  question, 
which  he  left  to  the  jury,  was,  whether  Newen 
died  by  the  hand  of  Hood.  Now  most  un- 
doubtedly the  circumstances  of  intention  on  tbe 
part  of  Hood,  and  of  provocation  (the  sufficiency 
of  provocation  is  altogether  distinct)  on  the 
part  of  Neweo,  were  as  much  matters  of  fhct^ 
VOL.  vx. 


'  Jintice,  in  the  cases  now  reported;  are  inuop 

*  vations,  in  the  trial  of  men  for  theii*  lives  and 
'  liberties ;  and  that  he  hath  used  an  arbitary 

*  and  illegal  power,  which  is  of  dangerous  con- 

*  sequence  to  the  lives  and  liberties  of  the  peo^* 
'  pleofEnglnnd,  and  tends  to  the  introducing 

*  of  an  arbitrary  government.     . 

and  fo  be  collected  from  the  testimony  of  the 
witnesses,  as  the  giving  the  mortal  wound. 
Those  matters  therefore  should  have  been  left 
to  the  jury.  See  the  8th  Resolution  of  the 
Judges  in  h)rd  Morley's  case  ante,  p.  771.  It  is 
not  improbable,  that  in  Hood's  case  there  was 
some  provocation,  which  the  jury  thought  suffi- 
cient to  excite  his  sudden  resentment,  and  put 
him  off  his  guard,  and  so  reduce  his  offence  to 
man-si'au^hter,  but  which  the  judge  did  not 
think  sufficient  for  that  purpose.        • 

The  following  Case  is  in  2  Keble,  ISa 

'<  The  King   ogointt  Sir  H.    Windham  and 
other»f  Jurors  if  Somerselskirt, 

.  "The  Chief  Justice  bound  them  over  t6  ap*- 
pear  here  in  regard  they  would  not  find  a  bill  of 
murder,  albeit  they  were  satisfied  the  roan  died 
by  tbe  liands  of  the  parly  indict,  and  were  told 
this  was  but  an  accusation,  and  no  trial  of  the 
issue  Guilty  or  Not  Guilty,  or  whether  it  were 
maliciously  or  fortnitt,  and  that  whether  the 
fact  were  murcier  or  se  defendendo  was  matter 
of  law;  and  because  they  would  not  find  the 
bill,  the  Chief  Justice  fined  the  eleven  who  re- 
fused to  find  ir,  to  QOl.  a-ptece  at  the  assizes  ; 
and  now  the  Court  delivered  their  opinions  sc^ 
verally  that  this  was  well  assessed,  in  regard  if 
they  should  try  the  malice  by  the  grand  jury, 
they  would  prevent  the  judgment  of  the  Court, 
and  the  grand  jury  is  only  for  enquiry  not  for 
Conviction ;  also  ih^y  ar^  not  to  regard 
tbe  legal  forms  of  malitiose,  no  more  than  the 
saying  9i  et  artnis  in  trespass,  which  is  found 
every  day  without  scru{>Ie;  and  when  the  petty 
jury,  contrary  to  directions  of  the  Court,  will 
find  a  murder  manslaughter,  albeit  it  lie  pro- 
perly before  them,  yet  the  Court  will  fine 
them,  but  because  they  were  gentlemen  of  r»> 
pute  in  the  country,  the  Court  spared  the  fine, 
yet  in  Parlianient  the  Chief  Justice  was  fain  to 
submit,  being  by  sir  11.  W.  accused.'' 

"  This  conduct  of  Chief  Justice  Kelyng,*" 
says  Mr.  Hatsell,  '*  was  grounded  on  the  au* 
thority  of  Wharton's  case,  Micb.  term,  44 
Eliz.  reported  in  Yelver ton's  Hep.  p.  38# 
'  Wharton  and  others  were  indicted  of  murder; 
'  on  which  indictment  all  the  parties  were  fonnd 

*  Not  Guilty ;  per  q  Popham,  Gaudy  and  Fen- 

*  ner,  fueront  valde  irati,  et  toots  les  jurora 
'  comit  et  fine,  et  oblige  a  lour  bon  behaviour/ 
See  the  case  of  Watts  v.  Brains,  in  1  CroJke's 
Rep.  p.  778." 

A  bill  was  ordered  in,  which  however  did 
not  pass  the  House  of  Commons,  to  "  declare 
the  fining  and  imprisoning  of  jurors  to  be  il- 
legal." 
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*  3.  That  in  the  place  of  judicature,  the  LonI 
^  Chief  Justice  haih  under-valued,  vilified,  and 
<  condemned  Magna  Charta,  the  ^reat  preserver 

*  of  our  I'lTcs,  freed om,  and  property. 

'  3.    That  he  be  brought  to  trial,  in  order  to 

*  condign  punishment,  in  such  manner  as  the 
'  House  shall  judge  most  fit  and  requisite/ 

December  Idtb  1667. 

*  Resolved,  &c. 

'  That  the  precedents  .and  practice  of  fining 
'  or  imprisoning  jurors,  for  verdicts,  is  ili^al.'* 

Now  whether  the  justices  of  th'is  court,  in 
their  proceedings  (both  towands  the  prisoners, 
and  Jury)  have  acted  according  to  law,  to  their 
oaths  and  duty,  and  to  do  justice  without  par- 
tiality:  wl)ereby  right  might  be  preserved,  the 
peace  of  the  lancT  secured,  and  our  aucient 
taws  established ;  or  whether  such  actions  tend 
not  to  deprive  us  df-  our  lives  and  liberties,  to 
rob  us.or(ott^  birth^right)  the  fundamental  laws 
of  Engfand  ?  and  finally  to  bring  in  an  arbitratr 
and  illegal  power  to  usurp  tm  benches  of  all 
our  courts  of  justice,  we  leave  the  English  read- 
er to  jud^e. 

Certainly,  there  can  be  no  higher  affront  of- 
fered to  king  and  parliament,  than  the  bring- 
ing their  reputations  into  suspicion  with  their 
people,  by  the  irregular  actions  of  subordinate 
judges :  And  no  age  can  parallel  the  carriage 
of  this  recorder,  mayor,  &c.  Nor  can  we  think 
so  ignobly  of  the  parliament,  as  that  they  should 
do  less  than  call  these  persons  to  account,  who 
£iiled  not  to  do  it  to  one  less  guilty,  and  of 
more  repute,  (to  wit) judge  Keeling:  for  if  his 
behaviour  gave  just  ground  of  jealousy,  that  he 
intended  ah  innovation,  and  the  introducing  an 
arbicary .government,  this  recorder  much  more. 
Did  Chief  Justice  Keeling  say,  Magna  Charta 
was  Magnafarta ;  so  did  this  recorder  too :  And 
did  justice  Keeling  fine  and  imprison  Juries,  con- 
trary to  law ;  so  did  this  Recorder  also.  In  short 
there  is  no  difference,  unless  it  be,  that  the  one 
was  questioned,  and  the  other  deserves  it: 
But  we  desire  in  this  they  may  be  said  to  differ, 
that  though  the  former  escaped  punishment,  the 
latter  may  not,  who  baviof;  a  precedent  before, 
did  notwithstanding  notoriously  transgress. 

To  conclude,  the  law  supposes  the  king  cannot 
err,  because  it  is  willing  to  suppose,  he  always 
acts  by  law  (and  *  voluntas  legis,est  voluntas 
^Regis/orthe  king's  will  is  regulated  by  the  law) 
"but  it  says  no  such  thing  of  hia  judges.  And 
ainoe  they  are  obliged  by  oath  to  disregard  the 
king's  letters  (though  under  the  broad  and  privy 
seal)  if  they  any  wise  oppugn,  or  contradict  the 

*  See  Mr.  Clifford's  areument  in  the  Case  of 
Flower,  a.  d.  1799»  and  Mr.  Clifford's  Post- 
script to  that  Case,  iitfra.  See  also  what  Mr. 
Hai^rave  says  of  this  matter,  in  his  Preface  to 
iord  Hale's  Treatise  on  the  Judicature  of  the 
Lords'  House  of  Parliament.  Some  spirited 
observations  on  Kelyng's  conduct  are  to  be 
found  in  the  Tract  concerning  Juries,  ascribed 
to  lord  Somers.  See  lord  Shaftesbury's  Case, 
A.  ]>.  1G81,  iftfrtL 


laws  of  the  land  ;  and  considering  that  every 
singular  action  of  an  inferior  minister,  has  an 
ugly  reference  to  the  supreme  magistrate,  where 
not  rebuked;  we  cannot  but  conclude,that  both 
judges  are  answerable  for  their  irregularities, 
especially,  where  they  bad  not  a  limitation  oft 
king's  letter,  or  command  ;  and  that  the  su- 
preme magistrate  is  obliged,  as  in  honour  and 
safety  to  himself,  Alfred-like,  to  bring  such  to 
condign  punishment,  lett every  sessions  prodooe 
the  like  tragical  scenes  of  usurpationover  the  con- 
sciences of  Juries,  to  the  vili^ing  and  cooteb- 
ning  of  justice,  and  great  detriment,  and  preju- 
dice of  the  good  and  honest  men  of  this  rninoui 
and  free  city.    Fiat  Justitia^ 


The  severe  mieasures  adopted  in  the  early 
part  of  the  reign  of  Charles  the  Second,  against 
Protestant  Non^Confqrmists,  (See  the  Act  of 
.  Uniformity,  Stat.  13  and  14  Car.  S,  c.  4,  the 
first  Conventicle  Act  Stat.  16,  Cat*.  2,  c.  4, 
The  Five  Mil6  Act  Stat.  17  Car.  9,  c.  8,)  it  ii 

grobable  were  occasioned  by  the  sentiments  of 
atred  and  revenge  which  Clarendon  felt  to- 
wards the  Presbyterians.  The  revival  of  that 
course  of  measures,  after  Clarendon  had  been 
removefl,  wasr  perhaps  the  result  of  c6ol  policy 
in  favour  of  the  Papists.  It  seems  to  bare 
been  supposed  that  by  the  enactment  and 
severe  enforcement  of  the  second  Conventicle 
Act,  Stat.  22,  Car.  2,  c.  1.  the  Protestant 
Dissenters  might  have  been  driven  to  petition 
for  a  general  Toleration.  However  this  may 
be,  it  appears  that  an  active  persecution  wii 
exercised  under  the  provisions  of  that  statute. 
'<  Many  of  the  bishops,"  saysNeal,''  chose  to  lie 
behind  the  curtain,and  throw  off  the  odium  from 
themselves  to  the  civil  magistrate ;  but  some 
of  tlie  more  zealous  could  not  forbear  appear* 
ing  in  person,  as  bishop  Ward,  already  men- 
tioned, and  bishop  Gunning,  who  often  dis- 
turbed the  meetings  in  person ;  once  finding 
the  doors  shut,  fa«  ordered  tlie  constable  to 
break  them  open  with  a  sledge  ;  another  time 
he  sat  upon  die  bench  at  the  quarter  sessioDS, 
upon  whicli  the  cliairman  .desired  his  lordship 
to  give  the  charge,  which  he  refusing,  reoeived 
a  very  handsome  rebuke ;  it  being  hardly  con- 
sistent with  one  that  is  an  ambassador  of  the 
prince  of  peace,  to  sit  in  judgment  upon  the 
consciences  of  his  poor  countrymen  and  neq^- 
hours,  in  order  to  plundef  and  tear  them  to 
pieces.  T^ie  bishop  was  so  zealous  in  the  cause, 
that  he  surUc  his  character  by  giving  a  public 
challenge  to  the  Presbyterians,  Independaal^ 
Anabaptists,  and  Quakers, and  appointed  three 
days  for  the  disputation  ;  on  the  nist  of  which 
his  lordship  went  into  the  pulpit  in  toe  church, 
where  was  a  considerable  congregation,  and 
charged  the  former  with  sedition  and  r^b^io^ 
out  of  their  books,  but  would  hear  no  reply* 
When  the  day  earae  to  dispute  with  the 
Quakers,  the?  summoned  their  friends,  Bod 
when  the  bishop  railed,  they  paid  him  in  his 
own  coin ;  and  followed  him  to  bis  recy  bouse 
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with  repemted  cries,  «  The  Hireling  flyetb ; 
The  NoD-ooDfomiist  ministers  did  what  they 
could  to  keep  themselves  within  the  compass  of 
the  law ;  the^  preachdd  frequentlj  twice  a  daj 
in  large  families,  with  only  four  strangers,  and 
as  many  under  the  age  of  sixteen  as  woald 
•ome;  and  at  other  times  in  places  where 
people  might  hear  in  several  adjoming  houses ; 
but  after  all,  infinite  mischiefs  ensued,  families 
were  imporeribhed  and  divided ;  friendship 
between  neighbours  was  interrupted ;  there 
was  a  general  distrust  and  jealou^  of  each 
other ;  and  sometime  upon  little  quarrels,  ser- 
vants would  betray  their  masters  and  ruin  all 
their  afifairs.  Among  others  that  suffered  at 
this  time  was  Dr.  Manton,  who  was  appre- 
hended on  a  Lord's  day  in  the  afternoon  just  as 
he  had  done  sermon,  the  door  being  opened  to 
let  a  gentleman  out,  the  justice  and  his  atten- 
dants rushed  in  and  went  up  stairs ;  they 
stayed  till  the  Doctor  had  ended  his  prayer  and 
then  writ  down  the  names  of  the  principal  per- 
sons present,  and  took  the  Doctor's  promise  to 
come  to  them  at  an  house  in  the  Piazzas  of 
Coveot  Garden,  where  they  tenderer!  him  the 
Oxford  oath,  upon  his  refusal  of  which  he  was 
committed  prisoner  to  the  Gatehouse,  where 
he  continued  tilt  be  was  released  by'  the  indul- 
gence. At  anotlier  time  his  Meeting-house  in 
White-hart-yaifd  was  broken  up ;  the  place  was 
fined  forty  poonds,  and  the  minister  twenty, 
which  was  paid  by  Lord  Wharton,  who  was 
then  present :  they  abo  took  down  the  names 
of  the  hearers  for  the  benefit  of  the  justices  of 
peace  and  spiritual  courts.'' 

These  severities  seem  to  have  been  attended 
by  the  usual  effects  of  religious  persecution. 
The  same  author,  by  way  of  introduction  to 
his  Account  of  this  Case  of  Penn  and  Mead 
tells  us  : 

**  The  behaviour  of  the  Quakers  was  very 
extraordinary,  and  had  something  in  it  that 
looked  like  the  spirit  of  martyrdom.  They 
met  at  the  same  place  and  hour  as  in  times  of 
liberty,  and  when  the  officers  came  tp  seize 
them  none  of  them  would  stir;  they  went 
altogether  to  prison;  they  staved  there  till  they 
were  dismissed,  fur  they  would  not  petition  to 
be  set  at  liberty,  nor  pay  the  fines  set  upon 
them,  nor  so  much  as  the  gaol  fees.  When 
they  were  discharged  they  went  to  their  Meet- 
ing-house again,  as  before ;  and  when  the  doors 
were  shut  up  by  order,  they  assembled  in  great 
numbers  in  the  street  before  the  doors,  saying, 
they  would  not  be  ashamed,  nor  afiraid  to  dis- 
own their  meeting  together  in  a  peaceable 
manner  to  worship  God  ;  but  in  imitation  of 
tlie  Prophet  Daniel,  they  would  do  it  more 
publicly  because  they  were  forbid.  Some  called 
this  obstinacy,  others  firmness  ;  but  by  it  they 
carried  their  point,  the  government  being  weary 
of  dealing  with  so  much  perverseness." 

The  fanaticism  of  the  Quakers  had,  indeed, 
occasionally  displayed  itself  in  an  offensive 
manner  some  years  earlier,  as  may  be  seen  in 
die  Case  of  James  Nayler,  antty  vol.  5,  p.  801^ 
and  in  the  following  curious  narrative : 


"  In  the  ^v ear  1659,in  the  fourth  month,  the  last 
day  of  the  mouth  being  the  5th  day  of  the 
week* 

**  The  presence  of  the  Lord  God  was  felt 
within  me,  aod  in  his  light  he  let  me  see  what 
his  pleasure  was  with  me ;  it  was  clearly  shewed 
me  that  I  should  go  to  the  Steeplehtruse  4a 
Alderman-bury  the  first  day  of  the'  week  then 
following,  and  take  with  me  something;  to 
work,  and  do  it  in  the  pulpit  at  their  singing 
time. 

**  At  which  si^ht  I  found  much  unwillingness 
in  myself,  yet  sitting  still  with  trembling,  there 
came  upon  me  a  very  great  weight  pressing  me 
to  obedipoce ;  yba  a  heavy  burthen  was  felt, 
till  I  had  consented  to  obey  ;  I  felt  the  weight 
to  increase,  oh  how  hard  my  unwilling  will  was 
to  yield>  but  the  Lord  strengthened  mc,  and 
having  consented,  I  found  a  little  ease,  yea  I 
did  resolve  in  the  power  of  the  Lord  to  go  on : 
I  purposed  to  carry  with  me  a  pocket  to  sow. 

'<  So  the  first  day  morning  being  the  3rd  day 
of  the  5th  month  after  the  8th  hour  one  of  the 
doors  being  open,  I  passed  in,  tliinking  to  get 
into  the  pulpit  to  hide  myself  there  till  their 
singing  time,  and  then  get  up  and  work  ;  the 
Sexton  spying  me,  took  me  by  the  arm,  said 
friend  we  do  not  open  yet,  for  it  was  their 
Communion  day  as  they  call :  but  the  time  X 
was  in,  I  found  the  galleries  were  higher  tliaa 
the  pulpit,  and  I  should  have  been  discovered 
befi>re  their  song  began ;  I  see  the  clerk  giving 
tickets :  so  about  the  9th  hour  their*  doors 
were  opened,  I  passed  in  as  one  of  their  own 
crowd,  tlie  throng  came  in  very  fisst,  I  got  into 
one  of  the  galleries  to  spy  if  possible  to  get  in 
the  pulpit  some  way,  but  I  found  none  at  that 
time,  so  they  began  to  read,  and  I  came  down, 
and  finding  no  way  to  get  into  the  pulpit,  I 
came  to  the  table  that  is  prepared  for  that 
troop,  I  thought  to  get  upon  the  table  to  work, 
but  the  table  was  set  round  with  young  inen« 
and  when  they  began  their  song,  they  laid  on 
tlieir  hats  upon  the  table,  so  I  standing  stiU 
waiting  on  the  Lord,  having  a  great  mind  to  do 
the  Lord's  work ;  their  song  being  up,  my  bat 
offended  them,  they  took  it  off,  and  cast  it 
away,  and  one  of  the  young  men  gave  it  me 
again,  I  put  it  on,  and  it  offended  again,  inso* 
much  that  Piercefidl  did  perceive  me,  who 
came  violently,  and  took  my  hat  off  to  fling  it 
away,  but  I  heid  it,  then  he  took  me  by  the 
hair  of  the  head,  and  dragged  me  out,  and  as 
one  of  their  own  company  testified  to  his  face 
that  he  struck  me,  but  I  cannot  say  that,  but  a 
lusty  red-haired  man  did  strike  me,  I  supposed 
him  to  be  an  officer  in  that  hateful  place,  but 
Piercefall  ader  he  had  dragged  me  out  by  the 
hair,  said,  Sirrah  do  you  not  know  William 
Doike,  I  said  nay,  for  I  did  not  know  him  ; 
Sirrah,  said  he,,  I  put  him  in  prison,  and  fineil 
htm  ten  pound,  and  you  most  be  served  so  totv 
and  so  charged  the  constable  with  me,  and  went 
himself  in  again,  and  received  the  Sacrament 
for  all  this. 

**  The  constable  told  me  that  I  might  fp» 
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away  if  I  would,  but  in  again  I  must  not.  So 
I  stood  a  while  and  finding  in  myself, no  con- 
atraint,  I  passed  away  towards' More-fields 
finding  a  little  ease  from  the  weigtit  of  the  bur- 
den, being  faithful  to  what  might  be  done  at 
that  time :  but  the  6th  day  of  the  week  leing 
the  8th  day  of  the  month  sitting  at  work  in  my 
shop  but  not  on  the  shop  board,  the  burden  of 
the  I^rd  came  upon  me,  and  the  light  making 
manifest  the  same  thing  that  was  not  yet  done, 
must  be  done,  and  the  Lord  would  not  dis- 
charge me,  but  laid  a  necessity  upon  me.  I 
beholding  this  with  trembling  and  fear  ;  I  did 
fcholve  in  the  power  of  the  Lord  not  to  eat  nor 
drink,  till  I  had  performed  the  Lord's  requiring. 
So  having  purposed  in  heart,  I  greatly  desired 
the  Lord's  assistance ;  and  it  was  shewed  me 
how  to  do  it,  and  the  Lord  made  way  for  me. 


*^  Sc^tbe  first  day  (»f  the  week  being  the  10th 
day  of  tbe  5tli  month,  I  waited  opportunity  till 
the  singing  time  began,  which  when  I  heard,  I 
passed  in,  but  being  fearful  to  be  taken  with  the 
hat  again ;  and  so  loose  my  main  business,  for 
the  Lord :  I  stept  oat  again,  but  staid  not,  I 
came  in  again ;  I  looked  towards  the  pulpit  and 
spyed  the  pe^w  door  open,  that  the  priest  might 
mss  up  the  pulpit.  So  I  waited  thinking  that 
Edmund  Calomy  would  go  up  the  pulpit,  I  tn- 
teoded  to  get  in  before  him ;  for  thought  I  that 
boy  chat  sits  upon  the  stairs  will  open  tlie  pulpit 
^ooT  for  the  priest,  and  I  will  get  in  before,  but 
no  priest  came,  whereupon  in  the  power  of  the 
I^hI  I  fixed  my  eye  upon  the  pulpit,  and  I 
spyed  an  iron  hook,  and  I  passed  through  the 
pew  up  the  stairs,  and  unhooked  the  door,  and 
pulled  twice  and  got  it  open,  and  I  sat  myself 
down  upon  the  cushion,  and  ray  fett  upon  the 
seat  where  the  priest  when  be  hath  told  out  his 
lies  doth  sit  down,  and  having  my  work  ready, 
I  pulled  one  or  two  stitches.  The  people  lost 
their  song,  and  some  cried  Pull  him  down,  some 
break  his  neck  down,  and  a  lusty  fellow  came 
up  and  did  intend  to  do  me  a  mischief^  and 
wrung  my  neck  as  if  he  would  have  wrung  it  in 
two.  So  I  let  go  my  hold  and  he  flung  me 
down  stairs  ;  but  the  Lord  preserved  me,  and' 
I  felt  no  hurt  ;  for  having  done  that  which  tbe 
Lord  required  me  to  do  I  was  full  of  pea^e; 


and  it  had  been  litdc  to  me  if  they  had  thsra 
taken  away  or  killed  tl^e  body.  For  I  was 
full  of  joy,  and  they  were  full  of  wrath  and 
madness  ;  so  they  tore  my  coat  off  and  my  hat, 
and  dragged  me  out,  and  one  took  me  by  the 
hair  and  flung  me  upon  tlie  ground,  and  some 
that  was  without  said.  Why  do  you  use  the  man 
so,  but  I  got  up  again,  then  they  draeged  me 
quite  out  into  the  street,  and  there  held  me, 
and  w|iile  they  held  me,  one  came,  and  gaie 
me  a  violent  kic^  nn  tbe  shins,  and  said  be 
could  find  in  his  heart  to  knock  me  down,  b^ 
made  my  shin  bleed,  and  another  kicked  me 
on  the  other  shin,  but  did  not  much  hurt,  ano- 
ther said  that  I  had  been  some  notorious  sinner 
heretofore  and  now  came  to"  do  something  that 
might  merit,  presently  the  church- warden  as 
they  call  liim,  came  out,  and  he  and  the  bell- 
toller  carried  me  away  to  the  counter,  till  their 
Sermon  was  ended,  as  they  call  it,  then  they 
carried  me  away  to  Paul's  Yard  to  stay  for  the 
mayor,  but  the  sergeant  said  he  would  carry 
me  awav  to  the  mayor's  house  and  there  stay 
me  till  be  came  in  ;  and  so  he  did :  and  all  tbe 
way  through  Patenioster-Row  as  I  went,  the 
boys  kicked  my  heels,  so  then  the  mayor  came 
in,  and  they  told  him  that  I  was  at  work  in  the 
pulpit  ;  then  said  he  to  me,  Wherefore  did  you' 
work  there?  I  said  in  obedience  to  the  Lord's 
commandment  :  he  said,  It  was  a  false  spirit, 
and  said  he,  where  are  your  sureties  ?  I  s«i4 
the  Lord  was  my  surety  ;  he  said,  the  Lord 
would  not  bear  me  out  m  this  thing :  said  be 
to  them.  Carry  him  again  to  the  Counter :  so 
they  carried  me  back  again^  and  there  I  w^s 
till  the  third  day. 

''  Now  let  all  sober  people  judge  whether  I 
did  this  thing  out  of  envy  against  either  prie9l 
or  people. 

'^  Yea  farther  I  say,  the  Lord  God  Uy  it 
not  to  their  charge,  who  have  said  that  I  did  it 
in  malice,  devilishnesa  und  envy;  it  is  the  de- 
sire of  my  soul  that  they  might  behaved. 

**And  so  do  write  my  name  being  a  prisoner  for 
'  the  Testimony  of  the  Lord  in  the  common 
gaol  in  Newgate,  London  :  committed  the 
15ihof  the  5th  month,  1659. 

**  Solomon  Eccles." 


231.  Case  of  the  Imprisoaraent  of  Edward  Bushell,*  for  alleged 
Misconduct  as  a  Juryman:  22  Charles  II.  a.  d.  16/0. 
[Vaughan  s  Reports, ,  1 35.  f]  ^ 

1  HIS  important  Case,  which  arose  out  of  the 
preceding,  is  thui  reported  by  Chief  Justice 
Vaughan : 

The  king's  Writ  of  Habeas  Corpus,  dat.  9 
die  Noverahris,  J2  Car.  2.  issued  out  of  this 
court  directed  to  the  then  Sheriffs  of  London, 


to  have  the  body  of  Edward  Bushell,  by  tbem 
detained  in  Prison,  together  witli  the  day  and 
cause  of  his  caption  and  detention,  on  Friday 
then  next  following,  before  this  court,  to  do 
and  receive  as  the  court  should  consider;  as 
also  to  have  then  the  said  writ  in  court. 


♦See  also S  ^^"^^^'^  ^V-^f^-  Freeman's    Argument  in  the  Court  of  King's  Bench  in 


Rep   1.  2  Joneses  13,  and  1  Modern  Rep   119. 

f  See   the  Observations    of   Lord    Erskine 

opou  this  Case  in  his  very  able  and  eloquent 


support  of  an  application  for  a  new  trial  in  the 
Case  of  the  Dean  of  St.  Asaph  (Sbiply)  in  Jtfi- 
cbaeimas  Term  1784,  infra^ 
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Of  which  Writ,  Patient  Ward  and  Dannet 
Foorthy  ch«n  Sbcri&  of  London,  made  tb«  re- 
turn fpiloffing,  annexed  to  the  said  Writ. 

That  at  the  king's  court  of  a  session  of  Oyer 
and  Terminer,  held  for  the  City  of  London,  at 
Justice  Hall  in  the  Old  Bailey,  London,  in  the 
parish  of  St.  Sepulchre's  in  r arringdon  ward 
^viihoot  London,  on  Wednesday  31  die  August 
32  Car.  2.  before  sir  Samuel  Sterling  then 
mayor  of  London,  and  divers  other  his  majes- 
ty's justtices,  by  virtue  of  his  majesty*s  letters 
patents,  under  the  great  seal  of  England,  to 
them,  or  any  four  or  more  of  them,  directed  to 
enquire,  hear,  and  determine,  according  to  the 
tenor  of  the  said  letters  patents,  the  offences 
therein  specified:  and  amongst  others,  tiifl 
offences  o(  unlavvful  congregating  and  assem- 
blies, within  the  limits  appointed  by  the  said 
commission  within  the  said  city,  as  well  within 
liberties  as  without.  £dward  Bushel,  the  pri- 
soner at  the  bar,  was  committed  Ut  the  gaol  of 
Newgate,  to  be  there  safely  kept,  under  the 
custody  of  John  Smith  knight,  and  James  Ed- 
wards, then  sherifis  of  the  iaid  city,  by  virtue  oi 
a  certain  Order,  then  and  there  made  by  the 
^aid  court  of  sessions,  as  followeth : 

Ordinatum  est  per  curiam  hie  quod  Finis  AO 
marcarum  separaiim  ponatur  &uper  Edwardom 
Bushell,  and  other  eleven  persons  particularly 
named,  and  upon  every  of  them,  being  the  19 
jurors,  then  and  there  sworn,  and  charged  to 
try  several  issues  then  and  there  joined  between 
our  lord  the  king,  and  William  Penn  and  Wil- 
liam Mead,  for  certain  trespassesycontem pis,  un- 
lawful assemblies  and  tumults,  made  and  perpe- 
trated by  the  said  Peim  and  Mead,  together  with 
divers  other  unknown  persons,  to  the  number 
of  three  hundred,  unlawfully  and  tumuUuousty 
assemhled  in  Grace-Cburch-street  in  London, 
Co  the  disturbance  of  the  peace,  whereof  the 
said  Penn  and  Mend  were  then  indicted  before 
the  said  justices.  Upon  which  indictment,  the 
said  Penn  and  Mead  pleaded  they  were  Not 
Guilty.  For  that  they,  the  said  jurors,  then 
and  there,  the  said  William  Penn  and  William 
Mead,  of  the  said  trespasses,  contempts,  un* 
lawful  assemblies  and   tumults, '  Contra  legem 

*  hujus  regni  Anglis,  ct  contra  plenum  et  ma- 
'  nifestum  evidentiam,  et  contra  directionera 
'  curisB  in  materia  legis,  hie,  de  et  super  prssmis- 

<  sis  eisdem  juratoribus  versus  priefatos  Will. 
\  Penn  et   Will.  Mead,  in  curia  hie  aperta  da- 

<  tarn,  et  declaratam  de  praemissis,  iis  impositis 

*  in  indictamei^to  praedicto  acqvietaverunt,  in 
'  contemptum  domini  regis  nunc,  legumque 
'  suarum,  et    ad    magnum  impedimentum  et 

*  obstructionem  justiciar,  nernon  ad  malum  ex- 
'  emplom  omnium  aiiorura  juratorum  ip  coiisi- 
'  miti  casu  dciinquentium.  Ac  super  ind«  modo 

*  ulterjus  ordinatum  est  per  curjaip  hie  quod 
',  prsefatus  Ed.  Bushell,  capiatur  et  committatur 
'  gaols  dicti  domini  ifipn  de  Newgiate,  ibidem 

<  remaiisurMs  quousque  solvat  dicto  domino  regi 
'  40  Marcas  pro  hue  sug  prardicto^  vel  delibera- 

*  tua  foerit,  per  dehitum  i«gis  cunom.  Ac 
^  eodein  Edwardo  B«5heil  a^  tunc,  et  ibidem 


'  cnpto  et  oommisso  existence  ad  dictam  gaolam 
'  de  Newgate,  sub  custodia  prasiat,  Johaoni^ 

*  Smith  et  Jacobi  Edwards  adtunc  vie,  civi^tia 
'  liOud.  prasdict,  et  in  eoram  custodia  in  gaola 
'  prsdict  exifttente  et  remanente  virtute  ordinis 

*  praedict',iidem  Johannis  Smith  et  Jacobus  Ed- 

<  wards,  posfea  in  eorum  czicu  ab  officio  vie.  ci- 

<  vitatis  Lond.  prasdict.  scilicet  SB  dia  Sep- 
.<  tembris,  anno  S2.  supra  dicto  eandem  £a« 

<  warduro  Bushell  in  dicta  gaola  dicti  dommt 

*  regis  adtunc  existentem,  deliberaverunt  nobia 

*  prsfatis  nunc  vice  comitibus  civitatis  prsdict 

*  in  eadem  gaola,  salvo  custodiendum  secundum 
'  t^norem,  et  effectum  ordinit   prsdictas.    £t 

*  quia  prsdictus  Edwardus,  nondem  solvit  die* 
( to  domino  regi  predictom  finem  40  marca- 

<  rum,  nos  iidem  nunc  vicecomites  corpus  ejus- 

<  dem  Edwardi  in  gaola  praedicta,  hucusque  d«- 
'  tinuimus,  et  hac  est  causa  captionis  et  de» 
'  tentionis  pnefati  Edwardi,:cujtts  quidem  cor-   * 

*  pus  coram  prsfatis  justitiariis  paratum  babe* 
'  mus.' 

The  Writ  of  Habeas  Corpus  is  now  the  mosi 
usual  remedy  by  which  a  man  is  restored  again 
to  his  liberty,  if  he  have  been  against  law  depri- 
ved ofit. 

Therefore  the  writ  commands  the  day,  and 
the  cunse  of  the  caption  and  detaiuiuK  of  the 
prisoner  to  be  certified  upon  the  return,  which 
if  not  done,  ^the  Coart  cannot  posbibly  judge 
whether  the  cause  of  the  coramitmeiit  and  de- 
tainer be  according  to  law  or^again^t  it. 

Therefore  the  cause  of  the  impri!>onment 
ought,  by  the  return,  to  appear  as  specifically 
and  certainly  to  the  judges  of  tlie  return,  as  it 
did  appear  to  the  court  or  per8;>n  authorized  fo 
commit;  else  the  return  is  insufficient,  and  the 
consequenocTnust  be, 

.  I'hat  eitlier  the  prisoner,  because  the  cause 
returned  of  his  im prison ment  is  too  general, 
must  be  discharged;  when  as  if  the  cause  had 
been  more  particularly  returEied,  he  ought  to 
have  been  remanded;  or  ebe  he  must  be  re- 
manded, when  if  the  cause  had  been  particu- 
larly returned,  he  ought  to  have  been  dts« 
charged:  Both  which  are  inconvemences  not 
agreeing  with^he  dignity  of  the  law.  (There  it 
a  specious  exception  to  this  rule,  but  doth  not 
materially  vary  it,  as  shall  appear.) 

In  the  present  case  it  is  returned,  That  the 
prisoner,  being  a  juryman,  among  others 
charged  at  the  Sessions  Court  of  the  Old 
Bailey,  to  try  the  issue  between  the  kio);,  and 
Penn,  and  Mead,  upon  an  indictment,  for  as- 
sembling unlawfully  and  tumultuously,  did  *  con- 
tra plenam  et  manifestam  evidentiam,'  openly 
given  in  court,  ac<|ttit  the  prisoners  indicted,  in 
contempt  of  the  kme,  &c. 

The  court  hath  »o  knowledge  by  this  return, 
whether  the  evidence  given  were  full  and  mani- 
fest, or  doubtful,  lame,  and  dark,  or  indeed 
evidence  at'all  material  to  the  issue,  because  it 
is  not  returned  what  evidence  in  particular,  and 
as  it  was  delivered,  was  given.  For  it  is  not 
possible  to  judge  of  that  rightly,  which  is  not 
eiposed  to  a  raan'a  judgment.  But  here  the 
evidence  given  to  the  jury  is  BOt  eiposed  at  all 
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to  this  court,  but  the  judpnent  of  the  Court  of 
Sessions  upon  tiiat  evideuce  it  only  exposed  to 
ii&^wiiQ  tell  us  it  was  full  und  manifest.  But 
our  judgment  ought  to  'be  grounded  upon  our 
own  inferences  and  understandings^  and  not 
upon  theirs. 

It  was  said  by  a  learned  judge,  If  the  jury  might 
be  fined  for  finding  against  manifest  evidence, 
the  return  was  good,  though  it  did  not  express 
what  the  evidence  particularly  wb»,  whereby  the 
court  uiigiit  judge  of  it,  because  returning  all 
the  evidence  would  be  too  long.  A  strange 
reason  :  For  if  the  law  allow  me  remedy  fi>r 
wrong  iuiprisonment,  and  that  must  be  by 
judging  whether  the  cause  of  it  were  good,  or 
not,  to  say  the  cause  is  too  long  to  be  made 
kuowo,  i»  to  say  the  law  gives  a  remedy  which 
it  will  not  let  me  have,  or  I  must  be  wrongfully 
imprisoned  still,  because  it  is  too  long  to  know 
that  I  oufiht  to  be  freed  ?  What  is  necessary  to 
an  end,  the  law  allows  is  never  too  long.  *  Non 
sunt  longa  quibus  nihil  est  quod  dcmere  possis,' 
ii  as  true  as  any  axiom  in  Euclid.  Besides, 
one  manifest  evidence  returned  had  sufiiced^ 
without  returning  all  the  evidence.  But  the 
other  judges  were  not  of  his  nnnd. 

If  the  return  had  been.  That  tlie  jurors  were 
committed  by  an  order  of  the  Court  ,of  Sessions, 
^cause  ^hey  did,  'minus  juste,'  acquit  the 
persons  indicted.  Or  because  they  did, '  con- 
tra legem,'  acquit  the  person  indicted.  Or  be- 
cause they  did,,' contra  Sacramentum  suum,' 
acquit  them. 

The  judges  cannot  upon  the  present  more 
judge  of  the  legal  cause  of  their  commitment, 
than  they  could  if  any  of  these  causes,  as  gene- 
ral as  they  are,  had  been  returned  for  the  cause 
of  their  commitment.  And  the  same  'argument 
may  be  exactly  made  to  justify  any  of  these 
returns,  had  they  been  made,  as  to  justify  the 
present  return,  they  being  equally  as  legal, 
equally  as  certain,  and  equally  as  far  from  pos- 
sessing the  court  with  the  truth  of  (lie  cause  : 
and  in  what  condition  should  all  men  be  tor  the 
just  liberty  of  their  persons,  if  such  causes 
should  be  admitted  sumcient  causes  to  remand 
per»ons  to  prison. 

To  those  Objections  made  by  the  prisoners 
counsel  against  the  return,  as  too  general. 

1.  It  hath  been  said.  That  '  Instiuitom  est 
quod  noil  inquiratur  de  discretione  Judicis.' 

S.  That  the  Court  of  Sessions  in  London,  is 
oot  to  be  looked  on  ss  an  inferior  court,  having 
all  the  judges  commissioners.  That  the  court 
having  heard  the  evidence,  it  must  be  credited, 
that  the  evidence  given  to  the  jury  of  the  fact 
was  clear,  and  not  to  be  doubted. 

As  for  any  such  institution  pretended,  I 
know  no  such,  lior  believe  any  such,  as  it 
was  applied  to  the  present  cause;  but  tak- 
ing  it  in  another,  and  in  the  true  sense,  I 
admit  it  for  truth :  that  is,  when  the  king  hath 
constituted  any  man  a  judge  nuder  him,  his 
ability,  paru,  fitness  for  his  nlace,  are  not  to  be 
reflected  ou,  censured,  demmed,  or  vilified  by 
any  other  person,  being  aUovped  and  ttaropt 


with  the  king's  approbation,  to  whom  only  it 
belongs  to  judge  of  the  fitness  of  his  ministerb* 
And  such  scandalous  assertions  or  inqoinei 
npoo  the  judges  of  both  benches,  is  forbidden 
by  the  statute  of  scandalum  magnnturo,  %  R. 
S.  c.  6.  Nor  must  we,  upon  supposition  only, 
either  admit  judges  deficient  in  their  office,  for 
so  they  should  never  do  any  tiling  right;  nor 
on  the  other  side,  must  we  admit  them  uiier* 
ring  in  their  places,  for  so  they  should  never  do 
any  thing  wn^ng.  . 

And  in  that  sense  the  saying  concerns  not 
the  present  case. 

But  if  aiiy  man  thinks  that  a  person  coo* 
cemed  in  interest,  by  the  judgn^ent,  action,  or 
authority  exercised  upon  his  person  or  fortunes 
by  a  judge,  must  submit  in  all,  or  tiny  of  these, 
to  the  implied  discretion  and  unerringness  of 
his  judge,  without  seeking  such  redress  as  the 
law  allows  him,  it  is  a  persuasion  against  com- 
mon reason,  the  received  law,  and  usage  both 
of  this  kingdom,  and  almost  all  others. 

If  a  court,  inferior  or  superior,  hath  given  a 
false  or  erroneous  judgment,  is  any  thing  more 
frequent  than  to  reverse  such  judgments,  by 
writs  of  false  judgment,  of  error,  or  appeals, 
according  to  the  course  of  the  kingdom. 

If  tliey  have  given  corrupt  and  dishonest  jodg* 
ments,  they  have  in  all  ages  been  complained 
of  to  the  king  in  the  Star  Chamber,  or  to  the 
parliament. 

Andrew  Home,  in  his  Mirror  of  Justices  (f. 
S96.)  mentions  many  judges  punished  by  king 
Alfred  before  the  conquest,  tor  corrupt  judg- 
ment8,aod  their  particular  names  and  offences, 
which  could  not  be  had  but  from  the  records  of 
those  times. 

Our  stories  mention  many  punished  in  the 
time  of  Edward  1.  our  parliament  rolls  of  £d« 
ward  d.*s  time,  of  Richard  3.'s  time,  for  the  per- 
nicious resolutions  given  at  Nottingham  cas- 
tle, afford  examples  of  this  kind:  in  later 
times,  the  parliament  journals  of  18  and  2i 
Jac.  the  Judgment  of  the  Ship-money*  in  the 
time  of  Charles  1.  questioned,  and  the  parti* 
cular  judges  imppached.  These  instances  ore 
obvious,  and  therefore  I  but  mention  them. 

In  cases  of  returns  too  general  upon  writs 
of  llobeas  Corpus,  of  many  1  could  urge,  I  will 
instunce  in  two  only. 

One  Astwick  brought  by  Habeas  Corpus  to 
the  king's  bench,  was  returned  to  be  com* 
mitted,  per  mandatum  Nicholai  Bacon  mi* 
litis,  diimini  custodis  mogni  sigilli  Anglias  vir- 
tute  cujosdam  coniemptus  in  curia  canceUar. 
facti,  and  was  presently  bailed.    (9  El.) 

One  Apsley,  prisoner  in  the  Fleet,  upon  a 
Habeas  Corpus,  was  returned  to  be  committed^ 
per  considerationem  curifB  cancellar.  pro  coh- 
temptu  eidera  curia  illato,  and  upon  this  re- 
turn set  at  liberty.    (13  Jac.) 

Ill  both  these  cases,  no  inquiry  was  made  or 
consideration  had,  whether  the  contempts  mere 
to  the  law  court,  or  equitable  court  of  Chan- 
cery, either  was  alike  to  the. judges,  lest  any 

*  See  vol.  3.  p.  896;  of  this  Collection. 
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man  should   think  a   difference   might    arue    '  juraverit  quam   res  in  feritate  ae  hobuerit 
tbeirce.  '_secu9  eniin  propter  factum  quam  vis  falsuin  ;' 

The  reason  of  dischnrging  the  prisoners  upon 
those  returns,  was  the  genemlity  of  them  bein|( 
fur  contempts  to  the  court,  but  no  particular 
of  tlie  contempt  express,  whereby  the  King*s 
Bench  could  judge,  whether  it  were  a  cause 
for  commitment  or  not. 

And  was  it  not  as  supposeable,  and  as  much 
to  be  credited,  that  the  lord  keeper  and  court 
of  Chancery,  did  well  understand  what  w.as  a 
contempt  deserving  commitment,  as  it  is  now 
to  be  credited,  that  the  court  of  sessions  did 
undersund  perfectly  what  was  full  aud  mani- 
fest evidence  against  the  persons  indicted  at 
tlie  sessions,  and  therefore  it  needed  not  to  be 
revealed  to  us  upou  the  return  ? 

Hence  it  is  apparent,  that  tlte  commitment 
and  return  pnrsumg  it,  being  in  itself  too  ge- 
neral and  uncertain,  we  ought  not  implicitly  to 
think  the  commitment  was  re  r^ra,  for  cause 
particular  and  sufficient  enough,  because  it 
was  the  act  of  the  court  of  session:*. 

And  as  to  the  other  part,  that  the  court  of 
sessions  in  London  is  not. to  be  resembled  to 
other  inferior  courts  of  oyer  and  terminer,  be- 
cause all  the  judges  are  commissioned  .here 
(which  is  true)  but  few  are  there,  at  the 
same  time,  and  as  I  have  heard,  when  this 
trial  was,  none  of  them  were  present.  How- 
ever persons  of  great  quality  are  in  the  com- 
snissions  of  oyer  and  termmer,  through  the 
shires  of  the  kingdom,  and  always  some  of  the 
judges ;  nor  doth  one  commission  of  oyer  and 
terminer  differ  in  its  essence,  nature,  and  power 
from  another^  if  they  be  general  commissions ; 
but  all  differ  in  the  accidents  of  the  commis- 
sioners, which  makes  no  alteration  in  their  act- 
ings in  the  eye  of  law.  -^ 

Another  fatllt  in  the  return  is,  that  the  ju- 
rors are  not  said  to  have  acquitted  the  persons 
indicted,  against  full  and  manifest  evidence 
corruptly,  and  knowing  the  said  evidence  to 
be  fall  and  manifest  against  the  persons  in- 
dicted, for  how  .manifest  soever  th*  evidence 
was,  if  it  were  not  manifest  to  thcni,  and  that 
they  believed  it  such,  it  was  not  a  finable  fault, 
nor  deserving  imprisonment,  upon  which  dif^ 
ference  the  law  of  punishing  jurors  for  false 
verdicts  principally  depends. 

A  passage  in  Bracton  is  remarkable  to  this 
purpose  concerning  attainting  inquests.  '  Coin- 
'  mittit  Jurator  per  jurium  propter  falsum  Sa- 

*  cramentum,  ut  ex  certa  scientia  aliter  jura- 
'  verit  quam  res  veritate  se  habuerit,  si  autem 

*  Sacraraentum    fatuum    fuerit    licet    falsum, 

*  tamen  non  coromittit  perjurium  licet  le  vera 
^  res  aliter  se  habeat  quam  juraverat,  etquia 
'jurat  secundum  conscientiam  eo  quod  non 
'  vadit  contra  mentem.  Suntquidam  qui  verum 

*  dicunt*.   mentiendo,  sed    se    perjerant   quia 

*  contra  mentem  vadunt.'  Bracton,  1.  4,  c.  4, 
f.  288,  b. 

The  same  word-*,  and  upon  the  same  occa- 
sion, are  in  effect  in  Fleta.  '  Committit  eoim 
'jurator  perjurium  quandoqne  prdpter  falsum 
'  Sacremeutum,  ut.si  ex  certa  scitutia  aliter 


Fletn,  1.  5,  c.  S2,  f.  336,  n.  9/  and  lest  any 
should  think  that  these  pa&sages  are  to  be 
understood  only  o^jury-mens  perjuries  in  foro 
conscienlidt,  it  iscleariy  otherwise  by  both  those 
books,  which  shew  h6w,  by  tbe  discreet  exa- 
mination of  the  judge,  the  error,  of  the  jury  nof 
wilful,  may  be  prevented  and  corrected,  uud 
their  Verdict  rectified. 

And  in  another  place  of  Bracton,  in  tbe 
same  chapter :  '  Judex  enim  sive  Justiciariuf 
'  ad  quern  pertinet  examination  si  minus  dili^en* 
'  ter  examinaverit,  occasioneni  prebet  perjurii 
'  Juratoribus.'  And  after,  '  £t  si  examiuati 
'  cum  justo  deducantur  errore  dictum  suuni 
^  emendaverint,  hoc  bene  facere  possunt,  ante 
'judicium  et  impune,  sed  post  judicium  uou. 
'  sine  poen^.'     Bract.  1.  4.  f.  389.  a. 

After  these  Authorities,' 

I  would  know  whether  any  tiling  be  more 
common,  than  for  two  men  students,  barristers^ 
or  judges,  to  deduce  contrary  and  opposite  con* 
elusions  out  of  the  same  case  in  law  ?  And  is^ 
there  any  difference  that  two  men  should  infer 
distinct  conclusions  from  the  same  testimony  f 
Is  any  thing  more  known  than  that  the  same 
author,  and  place  in  that  author,  is  forcibly 
urged  to  maintain  contrary  conclusions,  and 
the  decision  hard,  which  is  in  the  ri^hi  ?  Is  any 
thing  more  frequent  in  the  controversies  of  re- 
ligion, than  to  press  the  same  text  for  opposite 
tenets  ?  ho\v  then  comes  it  to  pass  that  two 
persons  may  not  apprehend  with  reason  and 
honesty,  what  a  witness,  or  many,  say^  to  prove 
in  the  understanding  of  one  plainly  one  things 
but  in  the  apprehension  of  the  other,  clearly 
the  contrary  thing  ?  Must  therefore  one  of  these 
merit  fine  and  imprisonment,  because  he  doth 
that  which  he  cannot  otherwise  do,  preserving  J 
his  oatli  and  integrity  ?  And  this  often  is  tbe 
case  of  the  judge  and  Jury. 

I  conclude  therefore.  That  this  return, 
charging  the  prisoners  to  have  acquitted  Penn 
and  Mead,  against  full  and  manifest  evidence, 
first  and  next,  without  saying  that  they  did 
know  and  believe  that  Evidence  to  be  full  and 
manifest  against  tbe  indicted  persons,  is  no 
cause  of  fine  or  imprisonment.* 

And  by  the  way  I  roust  here  note.  That  the 
Verdict  of  a  Jury,  and  Evidence  of  a  Witness 
are  very  different  things,  in  the  truth  and  fait- 
hood  ef  them :  A  witness  swears  but  to  what 
he  hath  heard  or  seen,  generally  or  more  lari^e- 
ly,  to  what  hath  fallen  under  his  senses.  But  a 
jury-man  swears  to  what  he  can  infer  and  con* ' 
elude  from  the  testimony  of  such  witnesses,  by 
the  act  and  force  of  his  understanding,  to  b« 
the  fact  inquired  after,  which  differs  nothing  in 
the  reason,  though  much  in  tbe  punishment^ 
from  what  a  judge,  out  of  various  cases  con* 
sidered  by  him,  infers  to  be  the  law  in  tbe 
question  before  him.     Therefore  Bracton,  '  Et 

*  Of  this  mind  were  10  judges  of  11,  tha 
Chief  Baron  Tumor  gave  no  opinion,  because 
not  at  the  argumeuts. 
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'  icH  nairatio  hai  cootraria  sic  sacraiAento,  et 
'  dicto  pnecedcntiy  ttktaen  Maaxxi  noil  faciunt 

*  Sacram«Dtii/n  licet  faciunt  fatuum  Judicium, 

*  quia  loqnoDtur  secundum  conscientiam  quia 

*  falli  poasunc  in  Judiciis  suis,  licot  ipse  Jusd- 


*  liatiua/    Bract,  f.  989.  a. 


There  is  one  objection  which  hath  been 
made  by  none,  as  1  remember,  to  justify  this 
general  ReturD,  I  would  give  Imswcr  to. 

A  man  comiuitted  for  treason  or  felony,  and 
brincing  a  Habeas  Corpus,  hath  returned  upon 
it,  'Diat  be  was  committed  for  High  Treason  or 
Felony ;  and  this  is  a  sufficient  return  to  re- 
mand him,  though  in  troth  this  is  a  general  re- 
turn: for  if  the  specificai  fact  for  which  the 
party  was  committed,  were  evpres!>ed  in  the 
Warrant,  it  might  then  perhaps  appear  to  be 
no  treason  or  felon?,  but  a  trespass,  as  in  the 
Case  of  the  earl  or  Northoraberland,  5  H.  4. 
questioned  for  Treason  in  raiaiog  power.  The 
liprds  adjudged  it  a  trespass ;  for  the  powers 
nitetl  were  not  againat  the  king,  but  some 
subjects. 

Why  then  by  like  reaaon  may  not  this  return 
be  sufficient,  tnough  the  fact  for  which  the  pri' 
•oners  stood  committed  particularly  expressed, 
m'isht  be  no  cause  of  conmitnent? 

The  cases  are  not  alike ;  for  upon  a  general 
commitment  for  treason  or  felony,  the  prisoner 
(the  cause  appearing)  may  piess  for  his  trial, 
which  ought  noc  to  he  denied  or  delayed,  and 
upon  his  indictmcnc  and  trial,  the  particular 
cause  of  his  imprisonment  must  appear,  which 
proving  no  treason  or  fdony,  the  prisoner  shall 
have  the  benefit  of  ic  But  in  this  ctxsv,  though 
the  evidence  given  wei«  no  full  uor  manifest 
evidence  xtgainst  the  persona  indicted,  hut  such 
aa  the  jary  upon  it  ought  to  have  acquitted 
ahoae  indicted,  the  prioeMer  sliall  never  have 
any  bmeit  of  it,  hot  roust  continue  in  prison, 
wmeo  reonoded,  until  he  hath  paid  the  fine 
unjustly  imposed  on  him,  which  was  the  whole 
•nd  of  his  imprisaanient. 

We  ceoaa  now  to  the  next  part  of  the  Re- 
tnUf  via*  •  Tliat  the  jury  acquitted  those  in- 

*  dieted  against  the  direction  of  the  court  in 

*  matter  of  law,  openly  given  and  declared  to 

*  Uiem  iii  court.' 

1.  The  words,  That  the  jury  did  acquit, 
againat  the  direction  of  the  court,  in  matter  <if 
law,  literally  tak«n,  and  de  phmo,  are  insigni- 
ieant  and  not  ificelligible,  for  no  issue  can  be 
joined  of  matter  in  law,  ne  jury  can  be  chained 
with  the  trial  i}f  matter  in  law  barely,  no  evi- 
dence ever  was^  or  can  be  given  to  n  jury  of 
what  if  law,  or  not ;  nor  no  saoh  oath  can  be 
given  lov  or  taken  by,  a  jury,  to  try  matter  in 
law ;  nor  ao  attaint  can  lye  for  such  a  false 
oath. 

Tkorefore  wb  must  take  off  this  matt  and  co- 
lour of  words,  which  make  a  shew  of  being 
fOMCbing,  and  in  troth  are  nothing. 

If  the  a^aning  of  these  words,  finding 
ogoiusl  the*  direction  of  the  court  in  matter  of 
WW,  be,  Thattf  the  jodge  having  heard  the  evi- 
dence givon  in  conrt  (for  he  knows  no  other) 
shall  tcU  the  jury,  opon  this  evidence.  The  law 


is  for  the  plaintiff,  or  fur  the  defendant,  and 
you  are  under  the  pain  of  fine  and  imprison- 
ment to  find  accordingly,  then  the  jury  ought 
of  duty  so  to  do ;  Every  man  sees  that  the  jury 
is  but  a  troublesome  delay,  great  charge,  apd 
of  no  use  in  determining  right  and  wrong,  and 
therefore  the  trials  by  them  may  be  better  abo- 
lished than  continued  :  which  were  a  strange 
new-found  conclusion,  after  a  trial  so  celebrat- 
ed for  many  hundreds  of  years. 

For  if  the  judge,  from  the  evidence,  shall  by 
his  own  jtjdgment  first  resolve  opon  any  trial 
what  the  fact  is,  and  so  knowing  tlie  facf,  shall 
then  resolve  what  the  law  is,  and  order  the  jury 
penally  to  find  accordingly,  what  either  neces* 
\^ry  or  convenient  use  can  be  fbncied  of  juries, 
df  to  continue  trials  by  them  at  all  ? 

But  if  the  jury  be  not  obliged  in  all  trials  to 
follow  such  directions,  if  given,  but  only  in 
some  sort  of  trials  (aif  for  instance,  in  trials  for 
criminal  matters  upon  indictments  or  appeab) 
why  then  the  consequence  will  be,  though  not 
in  all,  yet  in  criminal  trials,  the  jury  (as  of  no 
material  use)  ought  to  be  either  emitted  or  abo- 
lished, which  were  the  greater  mischief  to  th^ 
people,  than  to  abolish  them  in  civil  trials. 

And  how  the  jury  should,  in  aay  other  man- 
ner, according  to  the  course  of  trials  used, 
find  against  the  direction  of  the  court  in  matter 
of  law,  is  really  not  conceptible. 

True  it  is,  if  it  fait  out  upon  some  special 
trial,  that  the  jury  being  ready  to  give  their 
Verdict,  and  before  it  is  given,  the  judge  sliaH 
ask,  whether  they  find  such  a  paiticular  thing 
propounded  by  him  ?  or  whether  they  find  the 
matter  of  fact  to  be  as  such  a  witness,  or  wit- 
nesses have  deposed?  and  the  jury  answer,  tfaey 
find  the  matter  of  fact  to  be  so  ;  if  then  the 
judge  shall  declare,  I1>e  matter  of  fact  being  hy 
you  so  found  to  be,  the  law  is  for  the  plaintiff, 
and  you  are  to  find  accordingly  fiir  him. 

If  notwithstanding  they  find  for  the  defend- 
ant, this  may  be  thooght  a  finding  in  matter  of 
law  against  the  direction  of  the  court :  for  in 
that  case  the  jury  first  declaro-the  fact,  as  it  is 
found  by  themselves,  to  which  fact  the  judge 
declares  how  the  law  is  consequent. 

And  this  is  ordinary,  when  the  jury  find  un- 
expectedly for  the  plaintifF  or  defendant^  tlie 
judge  will  ask,  how  do  you  find  such  a  fact  in 
particular  ?  and  upon  their  answer  he  will  say, 
then  it  is  for  the  defendsnt  though  they  found 
for  the  plaintiff,  or  d  conttariOf  and  thereupon 
they  rectify  their  verdict. 

And  in  these  cases  the  jury,  and  not  the  judge, 
resolve  and  find  what  the  fact  is. 

Wherefore  always  in  discreet  and  lawful  a** 
sistance  of  the  jury,  the  judge  his  direction  is 
hypothetical,  and  upon  supposition,  and  not 
positive,  and  upon  coercion,  viz.  ff  you  finfl 
the  fact  thus  (leaving  it  to  them  what  tu  find) 
then  you  are  to  find  for  the  plaintiff;  but  if  you 
find  the  fact  thus,  then  it  is  for  the  defendant. 

But  in  the  case  pmpounded  by  me,  «here  it 
is  possible  in  that  special  manner,  the  jury  may 
fkid  against  the  direction  of  the  court  m  matter 
of  law,  it  will  not  follow  they  are  therefore 
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finable ;  for  if  an  attaint  will  lie  upon  the  ver- 
dict so  given  by  tbem,  they  ought  not  to  be 
fined  and  imprisoned  by  the  judge  for  that  ver- 
dict; for  all  the  judges  have  agreed  upon  a  full 
conference  at  Serjeants-Inn,  in  this  case.  And 
it  was  fonnerly  so  agreed  by  the  then  judges  in 
a  case  where  justice  Hyde  had  fined  a  jury  at 
Oifbrd,  for  finding  against  their  evidence  in  a 
civil  cause.  That  a  jury  is  not  finable  for  going 
against  their  evidence,  where  an  attaint  lies ; 
fi>r  if  an  attaint  be  brought  upon  that  verdict,' 
i^t  may  be  affirmed  and  found  upon  the  attaint  a 
true  verdict,  and  the  same  verdict  cannot  be  a 
false  verdict,  and  therefore  the  jury  fined  fiir  it 
as  such  by  i tie  judge,  and  yet  no  false  verdict, 
because  affirmed  upon  the  attaint. 

Another  rea&on  that   the  jury   may  not  be 

fined  in  such  case,  is,  because  until  a  jury  have 

consummated  their  verdict,  which  is  not  done 

until  they   find   for  the  plaintiflf  or  defendant, 

and  that  also  be  entered  of  Record ;  they  have 

time  still  of  deliberation,  and  whatsoever  they 

have  answered  the  judge  upon  an  interlocutory 

ouestion  or  discourse,  they  may  lawfully  have 

mm  it  if  they  find  cause,   and  are  not  thereby 

oondaded. 

f      Whence  it  follows  upon  this  last  reason,  that 

'.  upon  trials  wherein  no  attaint  lies,  as  well  as 

.  open  such   where  it  doth,  no    case  can   be 

\invented  ;  wherein  it  can  be  maintained  that  fi 

nuiy  can  find,  in  matter  of  law,  nakedly  against* 

the  direction  of  the  judge. 

And  the  judges  were  (as  before)  all  of  opinion 
tbat  the  return  in  this  latter  part  of  it,  is  also' 
insufficient,  as  in  the  former,  and  so  wholly  in- 
sufficient. 

But  tbat  this  question  may  not  hereafter  re- 
vive if' possible,  it  is  evident  by  several  resolu- 
tions of  all  the  judges,  that  ^here  an  attaint  lies, 
the  judge  cannot  fine  the  jury  for  going  against 
their  evidence  or  direction  of  the  courts  without 
other  misdemeanour. 

For  in  such  case,  finding  against,  or  follow- 
ing the  (direction  of  the  court  barely,  will  not 
barr  an  attaint,  but  in  some  casie  the  judge 
being  demanded  by,  and  declaring  to,  the 
jury  what  is  the  law.  Though  he  declares  it 
erroneously,  and  they  find  accordingly,  this 
may  excuse  the  jury  from  the  forfeitures;  for 
though  their  verdict  be  false,  yet  it  is  not  cor- 
mpt,  but  the  judgment  is  to  be  reversed  how- 
ever upon  the  attaint  ;  for  a  man  loseth  not 
bis  right  by  the  judge's  mistake  in  the  law.  In- 
geralls  C.  Cr.  S5  £1.  f .  309,  n.  IQ. 

Therefore  if  an  attaint  lies  for  a  false  verdict 
apon  indictment  not  capital  (as  this  is)  either  by 
the  common  or  statute  law,  by  those  resolutions 
the  court  would  not  fine  the  jury  in  this  case 
for  going  at^ainst  evidence,  because  an  attaint  lay. 

But  admitting  an  attaint  did  not  lie  (as  I 
tbtnk  the  law  clear  it  did  not)  for  there  is  no 
case  in  all' the  law  of  such  an  attaint,  nor  opi- 
nion, but  that  of  Thimings  10  H.  4.  Attaint 
60.  and  64,  for  which  there  is  no  warrant  in 
law,  though  there  be  other  specious  authority 
against  it,  touched  by  none  that  argued  this  case. 

The  question  then  will  be,  Whether  befi>re 

VOL.  VI, 


the  several  acts  of  parliament,  which  granted 
attaints,  and  are  enumerated  in  their  order  in 
the  Register,  [f.  122.  a.]  the  judge  by  th« 
common  law,  in  all  cases,  might  have  fined 
the  jury,  going  against  their  evidence  and 
direction  of  the  court,  where  no  attaint  did  lie, 
or  could  so  do,  yet  if  the  statutes  which  gav« 
the  attaints  were  repealed. 

If  he  could  not  in  civil  causes  before  attaints 
granted  in  them,  he  could  not  in  criminal 
causes  upon  indictment  (wherein  I  have  ad- 
mitted attaint  lies  not)  for  the  fault  in  both 
was  the  same,  viz.  finding  against  evidence  and 
direction  of  the  court,  and  by  the  common 
law  ;  the  reason  being  the  same  in  both^  th« 
law  is  the  same. 

That  the  ,court  could  not  fine  a  jury  at 
the  common  law,  where  attaint  did  not  lie 
(for  where  it  did,  is  agreed  he  could  not)  t 
think  to  be  the  clearest  position  that  ever  I 
considered,  either  for  authority  or  reason  of  law. 

After  attaints  were  granted  by  statutes  ge- 
nerally ;  as  by  Westminster  the  first  c.  38. 
in  pleas  real,  and  by  34  £.  3.  c.  7.  in  pleas per-^ 
son al,  and  where  they  did  lie  at  common  law 
(which  was  only  in  writs  of  assise)  the  examples 
are  frequent  in  our  books  of  punishing  jurors 
by  attaint. 

But  no  case  can  be  offered,  either  befort 
attaints  granted  in  general,  or  after,  that  ever 
a  jury  was  punished  by  fine  and  imprisonment 
by  the  judge,  for  not  finding  according  to  their 
evidence,  and  his  direction,  until  Popbam's 
time,  nQr  is  there  clear  proof  that  he  ever 
fin^  them  for  that  reason,  separated  from 
other  misdemeanor.  If  juries  might  be  fined 
in  such  case  before  attaints  granted,  why  not 
since;  for  no  statute  hath  taken  that  power 
from  the  judge.  But  since  attaints  granted, 
the  judges  resolved  they  cannot  find  wher* 
the  attaint  lies,  therefore  they  could  not  fij)# 
before.  Sure  this  latter  age  did  not  first  dis- 
cover that  the'verdicts  of  juries  were  many 
times  not  according  to  the  judge's  opinion  and 
liking. 

But  the  reasons  are,  I  conceive,  most  clear, 
that  the  judge  could  not,'nor  can  fine  and 
imprison  the  jury  in  such,  cases. 

Without  a  fact  agreed,  it  is  as  impossible 
for  a  judge,  or  any  other,  to  know  the  law 
relating  to  that  fact  or  direct  concerning  it, 
as  to  know  on  accident  that   hath  no  subject. 

Hence  it  follows,  that  the  judge  can  never 
direct  what  the  law  is  in  any  matter  contro- 
verted, without  first  knowing  the  fact;  and 
then  it  follows,  that  without  his  previous 
knowledge  of  the  fact,  the  jury  cannot  go 
against  his  direction  in  law,  for  he  could  not 
direct. 

But  the  judge,  qu6  judge,  cannot  know  the 
fact  possibly  but  from  tiie  evidence  which 
the  jury  have,  but  (as  will  appear)  he  can 
never  know  what  evidence  the  jury  bav^ 
and  consequently  he  cannot  know  the  mat- 
ter of  fact,  nor  punish  the  jury  for  going 
against  their  evidence,  when  he  Cannot  know 
what  their  evidence  is. 

3T 
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It  ii  true,  if  the  jury  were  to'  hare  no  other 
evidence  for  the  fact,  but  whs^t  is  depoied  in 
courty  the  judge  might  know  their  evidence, 

3nd  the  fact  from'  it,  equally  as  they,  nnd  so 
irect  what  the  law  were  in  the  case,  though 
even  then  the  judge  and  jury  might  honesuy 
differ  in  the  result  from  the  evidence,  as  well 
«s  two  judges  may,  which  often  happens. 

Bui  the  evidence  which  the  jury  have  of  the 
feet  is  much  other  than  that :  ror,  ' 

1.  Being  returned  of  the  vicinage,  whence 
the  cause  of  action  ariseth,  the  law  supposeth 
them  thence  to  have  sufficient  knowledge  to 
try  the  matter  in  issue  (and  so  they  must) 
(hough  no  evidence  were  ^ven  on  either  side 
ID  court,  but  to  this  evidence  the  judge  is  a 
itranger. 

S.  They  may  have  evidence  from  their  own 
personal  knowledge,  by  which  they'  may  be 
Msured,  and  sometimes  are,  that  what  is  de- 
posed in  court,  is  absolutely  false  :  but  to  this 
the  judge  is  a  stranger,  and  he  knows  no  more 
of  the  fact  than  he  hath   learned  in  court,  and 

rerhaps  by  false  depositions,  and  consequently 
nows  notliing. 

3.  The  jury  may  Vncfw  the  witnesses  to  be 
stigmatized  and  iqfamous,  which  may  be  un- 
known to  the  parties,  and  consequent^  to  the 
Govt. 

4.  In  many  cases  the  jury  are  to  have  view 
necessarily,  in  many,  by  consent,  for  their 
better  information  ;  to  this  evidence  likewise 
the  judge  is  a  stranger. 

5.  If  they  do  fqllow  his  direction,  they  may 
be  atuinted  and  the  judgment  reversed  for 
doing  that,  which  if^  they  had  not  done,  they 
thouTd  have  been  fined  and  imprisoned  by  the 
judge,  which  is  unreasonable. 

p.  If  they  do  not  follbw  hia  direction,  and 
be  therefore  fined,  vet  they  may  be  attainted, 
and  so  doubly  puniimed  by  distinct  judicatures 
for  the  same  offence,  which  the  common  law 
ftdmits  not. 

A  fine  reversed  in  Banco  Regis  for  infancy,* 
per  inspectionem  et  per  testimonium  del.  4. 
Sde  dignorum.  After  upon  examination  of 
divers  witnesses  in  chancery,  the  supposed 
infant  was  proved  to  be  of  age, '  tempore  finis 
*  levati,'  which  testimonies  were  exemplified, 
and  given  in  evidence  after  in  Communi  Banco 
in  a  writ  of  entry  in  the  quihus  there  brought. 
And  though  it  was  the  opinion  of  the  court, 
that  those  testimonies  were  of  no  force  against 
the  judgment  inthe  King's- Bench,  yet  the  jury 
found,  with  the  testimony  in  chancery,  against 
direction  of  the  court,  upon  a  point  in  law, 
and  their  verdict  after  affirmed  in  an  attaint 
brought,  and  after  a  writ  of  right  was  brought, 
and  battlejoined.t 

7.  To  what  end  is  the  jury  to  be  returned 
out  of  the  vicinage,  whence  the  cause  of  action 

^  Chevin  and  Paramour's  Case,  3  £1.  Dyer. 
iOl.  a.  n.  63. 

t  The  progress  in  this  wrjt  of  right  till  judg- 
ment for  Paramour  the  deiendant.  is  at  lam 
13  £1.  Dyer  f.  331.  o.  4P. 
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ariseth  ?  To  what  end  must  hundredors  be  of 
the  jury,  whom  the  law  supposeth  to  have 
nearer  knowledge  of  the  fact  than  those  of 
the  vicinaee  in  general :  To  what  end  are  they, 
challenged  so  serupulously  to  array. and  pole } 
To  %vhat  end  must  tliey  have  such  a  certain 
free-hold,  and  be  *  probi  et  legales  homines,' 
and  not  of  affinity  with  the  parties  concerned i 
To  what  end  must  they  have  in  many  cases  the, 
view,  for  their  exacter  information  chiefly? 
To  what  end  must  they  undei^o  the  heavy 
punishment  of  the  villanoqs  judgment,  if  after, 
all  this  they  implicitly  must  give  a  verdict  by 
the  dictates  and  authority  of  another  man, 
under  pain  of  fines  and  imprisonment,  nben 
sworn  to  do  it  according  to  the  best  of  their  own 
knowledge  ? 

A  man  cannot  see  by  anothers  eye,  nor  hear 
by  anothers  ear,  no  more  can  a  man  conclude  or 
infer  the  tiling  to  be  resolved  by  anothers  no- 
derstanding  or  reasoning;  and  though  the 
verdict  be  ri^ht  the  jury  gife,  yet  they  being 
not  assured  it  is  so  from  their  own  understand- 
ing, are  forsworn,  at  least  iuforo  consdentia, 

9.  It  is  absurd  a  jury  should  be  fined  by  the;- 
judge  for  going  agamst  their  evidence,  when  he. 
who  fineth  knows  not  what  it  is,  as  where  • 
jury  find  witliout  evidence,  in  court  of  either 
side,  so  if  the  jury  find,  upon  their  own  know- 
ledge, as  the  course  is  if  the  defendant  plead 
solvit  ad  diem,  to  a  bond  proved,  and  offers  no 
proof.  The  jury  is  directed  to  find  for  the 
plaintiff,  unless  they  know  payment  was  made 
of  their  own  knowledge,  acconiing  to  the  plft« 
[14  U.  7.  f.  29  per  Vavasor  in  Camer.  Scacc 
without  contradiction  Hob,  f.  2127.]  '. 

And  it  is  as  absurd  to  fine  a  junr  for  finding 
against  their  evidence,  when  the  judge  knows 
but  part  of  it ;  for  the  better  and  greater  part 
of  the  evidence  may  be  wholly  unknown  to  him, 
and  this  may  happen  in  most  cases,  and  often- 
botli,  as'  in  Graves  and  Short's  case.  [40  £L 
Cro.  f.  616.] 

Error  of  a  Judgment  in  the  Common  Bench, 
the  error  assigned  was.  The  issue  bong,  whe- 
ther a  feoffment  were  made  ?  and  the  Jnrori 
being  gone  together  to  confer  of  their  verdict, 
one  of  them  shewed  to  the  rest  an '  Escrow  pre- 
*  petentibus,'  net  given  in  evidence  by  the  par- 
ties per  quody  Ujey  found  for  the  demandant, 
upon  demurrer  adjudged  no  error ;  for  it  ap- 
pears not  to  heaven  him  by  any  of  the  parties,' 
or  any  for  them,  it  must  be  intended  he  bad  it 
a^  a  piece  of  evidence  about  him  before,  end 
shewed  it  to  inform  himself  and  his  fellows,a0d' 
as  he  might  declare  it  as  a  witness,  that  het 
knew  it  to  be  true.*     They  resolved,  if  that 

•  The  late  Mr.  Justice  Buller  in  «o»^*|*J 
tion  concerning  a  case  which  had  been  tried 
before  him  (Smith  v.  HoUings,  Stafford,  Spring* 
Assizes,  1791)  said  to  the  editor  of  this  work, 
that  where  a  juryman  has  knowledge  of  any 
matter  of  evidence  in  a  cause  which  be  is  liy* 
ing,  be  ought  not  to  impart  the  same  privily  ^i 
the  rest  of  the  jury,  but  should  state  to  tbei 
court  that  he  had  such  knQwlod§e,  and  tbercopo* 


1013]      STATE  TRIALS,  22  Chaulbs  IL  l61iy.^Miscmduct  as  a  Jurymm:      [lOll 

Therefore  the  parties  M^ee  the  fkct  bj  their 
pleading  upon  Deinarrer,  atid  aA  the  Judg- 
ment of  the  Coort  for  the  law. 

In  special  verdicts  the  Jury  inform  tSie  naket 
fact,  and  the  Court  deliver  the  \vw ;  and  so  % 
it  in  Demurrers  upon  evidence,  in  arrest  of 
judgments  upon  challenges,  and  6/Ven  upon  tli^ 
judge's  opinion  of  the  evidence  given  in  Court, 
the  plaintiff  becomes  nonsuit,  when  if  the  mas- 
ter bad  been  left  to  the  Jury,  they  might  well 
have  found  for  the  plaintiff. 

But  upon  all  general  issues;  as  upon  not  cul- 
pable pleaded  in  trespass, '  nil  debet'  in  debt, 
*  nul  tort,  nul  disseisin*  in  assize,  *'ne  distorba 
'  pas*  in  ^  quare  impedit,'  and  the  like ;  though 


might  have  avoided  the  verdict,  tvhich  they 
Agreed  it  eould  not,  yet  it  ought  to  have  been 
^oae  by  ezannioation,  and  not  by  error. 

That  Decantatnm  in  our  books,  ^  Ad  quses* 
^  tionem  ffu;ti  non  respondent  Judices,ad  qiiass* 
'  tionem  lepis  non  respondent  Juratores,'  lite- 
rally taken  is  true ;  for  if  it  be  demanded.  What 
is  the  liifct  ?  the  Judge  cannot  answer  it :  if  it 
be  asked,  What  is  the  law  in  the  case,  the  Jury 
cannot  ati^er  it.* 


til-  '• 


be' examined,  and  subjected  to  cross  examina- 
tion, as  a  witness.  See  too  what  Chief  Justice 
North  says  as  to  sir  John  Cutler  in  Reading's 
Case,  A.  n.  1679,  infra.  See  also  Bum's  Jus- 
tice, **  Of  the  Demeanour  of  Jurors  in  giving 
tbeir  Verdicts."  In  the  trial  -of  an  Impeiich- 
ment,  a  peer,  who  is  one  of  the  jud^i^es,  may  be 
examined  as  a  witness.  Lard  Stafford's  Case, 
A.  V,  1680,  infra.  Upon  the  Trial  of  the  Earls 
pf  Essex  andf  Southampton  (ante,  vol.  1,  p, 
SdS8)  the  Lord  Keeper  Egerton,  the  Earl  of 
Worcebter,  (one  of  the  Lo^s  Tryers)  and  the 
Lord  Chief  Justice  Popham  gave  evidence 
'upon  their  honours'  against  the  prisoners. 
Upon  the  trial  of  Hacker,  one  of  the  rpgicides. 
Secretary  Morricc  and  Anncsley  President  of 
the  Council,  who  were  both  Commissioners  for 
trial  of  the  Prisoners,  and  as  such  sat  on  the 
bench,  came  off  from  the  bench  and  being 
sworn  gave  evidence  on  the  part  of  the  Crown, 
bat  did  not  go  up  to  the  bench  upon  that  man's 
trial,  ante,  vol.  5,  p.' 1181,  and  note.  Oates  in 
bis  trial  for  perjurf,  May  8(b,  1635,  injra,  pro- 
'  posed  that  the  Chief  Justk^  (Jefferies)  who 
tried  him  should  be  sworn  to  give  an  account 
of  what  had  passed  at  a  former  trial,  to  which 
Jefferies  answered,  *  No^  there  will  be  no  need 
'  of  that :  I  will  acknowledge  any  thing  I  said 
^  tben.'  [For  inore  matter  relating  to  these 
points,  see  sir  John  llawles's  Observation  on 
Lord  Shaftesbury's  Grand  Jury,  a.  d.  1681, 
and  on  Comisb's  trial  for  treason,  a.  d.  1685 ; 
id^  the  speech  in  the  House  of  Commons  of 
the  same  sir  John  Hnwles  wlten  Solicitor  Gene- 
ral upon  the  Bill  of  Attainder  against  tir  John 
Fenwick,  a.  d.  L696,  posi.] 

Mr.  Barrtngton  observes  on  the  statute  of 
York  (19  Ed.  8.)  that  the  witnesses  to  a  deed 
fleem  to  have  been  antiently  a  neoessai^  part 
of  the  Jury,  which  was  to  try  the  validity  of 
iocb  an  instrument. 

•  «•  The  most  usual  trial  of  matters  of  fact," 
Bays  Lord  Coke,  (First  lust.  155,  b.^  <<  is  bv 
twelve  such  men  (<  Hberi  et  legates  nomines') 
lor '  ad  qusestionem  fiuti  non  respondent  ju- 
^  dices  ;*  and  matters  in  law  the  judges  ought 
to  decide  and  discuss,  for  <  ad  qusestionem  juris 
<*  Hon  respondent  juratores."^ 

Upon  which  passage  his  learned  commen- 
tator, Mt.  Haigrave,  has  given  the  following 
Ifote: 

**  Thb  decantatum,  as  Lord  Chief  Justice 
Vau|han  calls  it  on  account  of  its  frequency  in 
die  books,  about  the  respective  provinces  of 
Judge  and  jury,  hath,  since  lord  Coke*s  time, 
W^M  th«  subject  of  very  beaked  coutrorersy, 


especially  on  prosecutions  for  state  libels; 
some  aiming  to  render  juries  i^holly  dependent 
on  the  judge  for  matters  of  law,  and  othert 
contending  for  nearly  a  compleat  and  unquali* 
fied  independence.  On  the  trial  of  John  Ltl- 
burne  for  treason  in  1649,  high  words  passed 
between  the  Court  and  bim,  in  consequence  of 
his  stating  to  the  jury  that  they  were  judges 
both  of  law  and  fact,  and  citing^  passages  in  the 
Coke  upon  Littleton  to  prove  it.  S  Slate  Tr. 
4th  ed.  69  and  post.  228,  a.  In  the  cose  of 
Penn  and  Meade,  who  in  1670  were  indicted 
for  unlawfully  assembling  the  people  and 
preaching  to  them,  the  jury  gave  a  verdict 
against  the  directions  of  t^e  Court  in  point  of 
law,  and  for  tbis  were  committed  to  prison. 
But  the  commitment  was  questioned ;  and  on 
a  Habeas  Corpus  brought  in  the  court  of  Cono- 
mon  Pleas,  it  was  declared  illegal ;.'  Lord  Chief 
Justice  Vaughan  distinguishing  himself  on  the 
occasion  by  a  most  profound  argument  in  fa- 
vour of  the  riehts  of  a  jury.  Bushell's  case  1 
Freem.  1,  and  Vaughan  155.  However  the 
contest  did  not  cease,  as  appears  by  sir  Johh 
Hawles's  famous  Dialogue  between  a  Barrister 
and  a  Juryman,  which  was  published  in  1680 
to  assert  the  claims  of  the  latter  against  the 
then  current  doctrine  decrying  their  authority. 
Since  the  Uevolotion  also  many  cases  have  oc* 
curred,  in  which  there  lias  been  muth  debate 
on  the  like  topic.  See  King  v.  Poole  in  Cas. 
B.  ii.  temp.  Hardwicke  23.  Franklin's  case  in 
the  Si.lV.  Peter  Zenger^s  ibid.  Owen's  case 
in  the  St.  Tr.  and  Woodfall's  case  5  Burr.  S61. 
By  attending  to  the  cases  before  referred  to,  it 
will  be  easy  to  trace  tbe  progress  of  this  -con- 
troversy on  the  limits  of  the  Jiiry's  province. 

**  In  respect  to  my  owli  ideas  un  this  8ub« 
ject,  they  are  at  present  to  this  effect : 

<*  On  the  one  hand,  as  the  jury  may,  asofl^n 
as  they  think  fit,  find  a  general  verdict,  t  there- 
fore think  it  nnquestionable,  that  they  so  far 
may  decide  upon  tbe  law  as  well  as  fact,  such  a 
verdict  ntecessarity  involving  both*  In  this  I 
have  the  authoriQr  of  Littleton  himself,  who 
hereafter  writes.  That  if  the  inquest  will  take 
upon  therti  the  knowledge  of  tbe  law  upon  the 
matter,  they  may  give  their  verdict  generally. 
Post.  seqt.  368  ahd  fol.  888. 

**  But  on  the  other  hand  I  think  it  seen&s 
cl^  tfaiit  queitions  of  law  generally  ahd  mbk9 
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it  be  matter  of  law  whether  the  defendant  be  a 
trespasser,  a  debtor,  disseisor,  or  disturber  in 
the  particular  cases  in  issue ;  yet  the  jury  find 
nut  (as  in  a  special  verdict)  the  fact  of  every 
case  by  itself,  leaving  the  law  to  the  court,  but 

properly  belong  to  the  judges ;  and  that,  ex- 
clusively of  the  fitness  of  having  the  law  ex- 
pounded by  those  who  are  trained  to  the  know- 
ledge of  it  by  long  study  and  practice,  this  ap- 
pears from  various  considerations.  I.  If  the 
parties  litigating  agree  in  their  facts,  the  cause 
can  never  go  to  a  jury,  but  is  tried  on  a  de- 
murrer; it  being  a  rule,  and  I  believe  without 
exception,  that  issues  in  law  are  ever  deter- 
mined by  the  judges,  and  only  issues  of  fact 
Are  tried  by  a  jury.  Ant.  71.  b. — II.  Even 
when  an  issue  in  fact  is  joined,  and  comes  be- 
fore a  jury  for  trial,  either  party,  by  demurring 
to  evidence,  which  includes  an  admission  of 
the  fact  to  which  the  evidence  applies,  may  so 
far  draw  the  cause  from  the  cognizance  of  the 
jury ;  for  in  that  case  the  law  is  reserved  for 
the  decision  of  the  Court,  from  which  the  issue 
of  fact  comes,  and  the  jury  is  either  discharged 
or  at  the  utmost  only  ascertains  {he  damages. 
Ant.  7$.  a.  Dou^l.  Rep.  127,  213.  fiuller's 
Kisi  Pri.  2nd  edition,  313. — ill.  The  jury  is 
supposed  to  be  so  inadequate  to  finding  out  the 
law,  that  it  is  incumbent  upon  the  judge  who 
uresides  at  the  trial,  to  inform  them  what  the 
law  is ;  and  as  a  check  to  the  judge  in  the  dis- 
charge of  tliis  duty,  either  party  may  under  the 
statute  of  Westminster  the  2nd,  c.  31,  make 
hi&  exception  in  writing  to  the  judge's  direction, 
and  ei^force  its  being  made  a  part  of  the  re- 
cord, so  as  afterwards  to  found  error  upon  it. 
See  posi.  2  lu&t.  426.  Trials  per  Puis,  8th  ed.' 
222, 466.  Case  of  Fabrigas  and  Mostya  in  the 
State  Trials.  Case  of  Monev  and  others  v. 
Leach,  S  Burr.  1742.  BuUe'r's  Law  of  Nisi 
pri.  2nd  ed.  315. — IV.  The  jury  is  ever  at  li- 
berty to  give  a  special  verdict,  the  nature  of 
whicH  is  to  find  tlie  facts  at  large  and  leave  the 
conclusion  of  law  to  the  judges  of  the  court 
from  which  the  issue  comes.  Formerly  indeed 
it  was  doubted,  whether  in  certain  cases,  in 
which  the  issue  was  of  a  very  limited  and  re- 
strained kind,  the  jury  was  not  bound  to  find  a 
general  verdict.  But  the  contrary  was  settled 
ID  Downman*s  case,  9  Co.  XI  b.  and  the  rule 
DOW  holds  both  in  criminal  and  civil  cases 
without  exception.  See  post.  227.  b.  Staundf. 
PI.  C.  165.  a.  Oneby's  case,  2  L.  Rayra.  1494. 
[a.  d.  1726,  i«/ra.]— V.  Whilst  attamts  which 
still  subsist  in  law  were  in  use,  it  was  hazardous  in 
a  jury  to  find  a  general  verdict,  where  the  case 
.  was  doubtful,  and  they  were  apprised  of  it  by  the 
judges;  because  if  they  mistook  the  law,  they, 
were  in  danger  of  an  attaint.  Post.  228.  a. 
Hob.  227.  Vaugb.  144.  2  Hal.  Hist.  PI.  C. 
310.  Glib.  Com.  Pi.  2nd  edit.  128.— VI.  If 
the  jury  find  the  facts  speciallj,  and  add  their 
conclusion  as  to  the  law,  it  is  not  binding  on. 
the  judges;  but  they  have  a  right  to  controul. 
the  verdict,  and  declare  the  law  as  they  con- 
nive it  to  be*    At  least  this  is  the  language  of 


find  fur  the  plaintiff  or  defendant  upon  the  issue 
to  be  tried,  wherein  tliey  resolve  both  law  and 
fact  complicately,  and  not  the  fact  by  itself; 
so  as  though  they  answer  not  singly  to  the  ques* 
tion  what  is  tlie  law^  yet  they  deterrome  thm 

■  ■■■■■- »■      '     ■  ■  ■     'I 

some  most  respectable  authorities.  Stauodf* 
Pi.  C.  165.  a.  Plowd.  1 14,  a.  b.  4  Co.  42,  b. 
Hal.  Hist.  PI.  C.  V.  1.  p.  471,  476,  477.  and  t, 
2.  p.  302. — VII.  The  courts  have  long  exercised 
the  power  of  granting  new  trials  iu  civil  cases, 
where  the  jury  find  against  that  which  rbe 
judge  trying  the  cause  or  the  court  at  large 
holds  to  be  Taw,  or  where  the  jury  find  a  gene- 
ral verdict,  and  the  court  conceives  that  on  ac- 
count of  ditficulty  of  law  there  ought  to  have 
been  a  special  one.  King  v.  Poole,  Cas.  B.  R. 
temp,  Hardwicke  26.  Though  too  in  criminal 
and  penal  cases  the  judges  do  not  claim  such  a 
discretion  against  persons  acquired,  tiie  reason 
I  presume  is  in  respect  of  the  rule  that  '  nemo 
*  bis  punitur  aut  vexatur  pro  eodem  delicto/ 
or  the  hardship  which  would  arise  from  allow* 
ing  a  person  to  be  twice  put  in  jeopardy  ier 
one  bfience ;  and  if  this  be  so,  it  only  shews 
that  on  that  account  an  exception  is  made  to  a 
general  rule.  4  filackst.  8th  ed.  361.  2  L. 
Raym.  1585.  2  Stra.  899.  4  Co.  40,  a. 
and  NVingate's  Maxims,  695. 

^*  (Jpdn  the  whole,  as  my  mind  is  affected 
with  this  interesting  subject,  the  result  is/  that 
the  immediate  and  direct  right  oJf  deciding 
upon  questions  of  law  is,  entrusted  to  the 
judges;  that  in  a  jury  it  is  only  incidental; 
that  in  the  exercise  of  this  incidental  right  the 
laiter  are  not  only  placed  under  the  superin- 
teudance  of  the  former,  but  are  in  some  degree 
controulable  by  them;  and  therefore  that  in'uiJ 
points  of  law  arising  on  a  trial,  juries  ought  te 
s>hew  the  most  respectfol  deference  to  the  ad- 
vice and  recommendation  of  judges.  In  tavour 
of  this  conclusion  the  conduct  of  juries  heart 
ample  testimony ;  fijr  to  their  honour  it  should 
he  remembered,  that  the  examples  of  their  re* 
sistiog  the  advice  of  a  judge  in  points  of  law 
are  rare,  except  where  they  liave  been  pro- 
voked into  such  an  opposition  by  ilie  grossneee 
of  his  own  misconduct,  or  betrayed  into  an  un- 
just suspicion  of  his  integrity  by  the  misrepre- 
sentation and  ill  practice  of  others.  In  civil 
cases,  particularly  where  the  title  to  real  pro- 
perty IS  in  question,  juries  almost  universally 
find  a  special  venhct  as  often  as  the  judge  re- 
commends their  so  doing ;  and  though  in  cri- 
minal cases  special  verdicts  are  not  frequent,  it 
is  not  from  any  averseness  to  tliem  in  juries, 
but  from  the  nature  of  criminal  causes,  which 
generally  depend  more  upon  the  evidence  of 
facts  than  any  difficulty  of  law.  Nor  is  it  aoy 
small  merit  iu  tliis  arrangement,  that  in  conse- 
quence of  it  every  person  accused  of  a  civil 
crime  is  enabled  by  the  general  plea  of  Not 
Guilty  to  have  the  benefit  of  a  triaf,  ia  which 
the  judge  and  jury  are  a  check  upon  each 
other ;  and  that  this  benefit  may  be  always  en- 
joyed, except  in  such  small  offences  as  are  left 
to  the  fumiMry  jurisdiction  of  »  justice  of  the 
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law  in  all  matters,  where  issoe  is  joined,  and 
tried  in  the  principal  case,  but  where  the  ver- 
dict is  special. 

To  this  purpose  the  lord  Hobart  (f.  SS7.)  in 
Needler's  Case  against  the  bishop  of  Wiociies- 
ter,  is  very  apposite: — *  Legally  it. will  be  very 
'  bard  to  quic  a  jury  that  finds  against  the  law, 

*  eiu»er  common. law,  or  several  statute  law, 

*  whereot*  all  men  were  to  take  knowledge,  and 

*  whereupon  verdict  is  to  be  given,  whether  any 

peace;  which  exception  from  the  necessity  of 
the  times  is  continually,  increasing,  but  wliich 
however  cannot  be  £oo  cautiously  extended  to 
new  objects.  Thus  considered,  the  distiuctiotf 
between  the  office  of  judge  and  jury  seems  to 
claim  our  utmost  respect.  May  this  wise  dis- 
tribution of  power  between  the  two  long  con- 
tinue to  flourish,  unspoiled,  either  by  the  proud 
encroachment  of  ill -designing  judges,  or  the 
wild  presumption  of  licentious  juries. 

**  It  would  be  wrong  to  conclude  this  note, 
without  referrmg  the  reader  to  the  very  forci- 
ble reasonin|(  on  the  same  subject,  in  a  mo- 
dem work,  which  contains  much  general  legal 
instruction  elegantly  conveyed.  See  '*  £uno- 
mus,  or  Dialogues  concerning  ibeLawiand  Con- 
stitution of  England,"  vol.  3,  p.  196. 

'*  See  further  on  the  origin  of  English  Juries, 
Spelm.  Gloss,  yocjuratoy  Dissertat.  Epistolar. 
in  ling.  Septeotrion.Tiiesaur.  Hickes.  Stierifih. 
de  jure  bueon.  et  Gotli.  vetust.  lib.  ],  c.  3,  and 
Dr.  Fettingal's  Enquiry  into  the  Use  and  Prac- 
tice of  Juries  amongst  the  Greeks  andRomans.'* 
See,  too,  the  dean  of  St.  Asapb's  Case,  a.  d. 
1784,  infra. 

On  the  right  of  jurors  to  find  general  verdicts 
Blacksrone  in  very  decisive. 

*'  Sometimes,  if  there  arises  in  the  case  any 
difficult  matter  of  law,  the  jury,  for  the^sake  of 
better  information,  and  to  avoid  the  danger  of 
having  their  verdict  attainted,  will  find  a  special 
verdict;  which  is  grounded  on  the  statute 
.  "Westm.  2.  13  £dw.  1,  c.  30,  8.  8.  And  herein 
they  state  the  naked  facts,  as  they  find  them  to 
be  proved,  and  pray  tbe  advice  of  the  court 
thereon ;  toncluding  conditionally,  that  if  upon 
the  whole  matter  the  court  shall  be  of  opinion 
that  tlie  plaintiff  had  cause  of  notion,  they  then 
find  for  the  plaintiff;  if  otherwise,  then  for  the 
defjpndant.  This  is  entered  at  length  on  tbe  re- 
cord, and  afterwards  argued  and  determined  in 
the  cotirt  at  Westminster,  from  whence  the  is- 
sue came  to  be  tried. 

'*  Another  m«;thod  of  finding  a  species  of 
special  verdict,  is  when. the  jury  find  a  verdict 
eencrally  for  the  plaintiff,  but  subject  neverthe- 
less to  tbe  opinion  of  the  judge  or  the  court 
above,  on  a  special  case  stated  by  the  counsel 
on  both  sides  with  regard  to  a  matter  of  law  ; 
which  has  this  advantage  over  a  special  verdict, 
that  it  is  attended  witli  nauch  less  expense,  and 
obtains  a  much  speedier  decision :  the  pottea 
(of  which  in  the  nest  chapter^  being  stayed  in 
the  hands  of  the  officer  of  nm  prius,  till  the 
qtiestion  is  determined,  and  the  verdict  is  then 
cnieif  d  for  the  plaintiff  or  delendant  as  tha  case 


*  evidence  be  given  to  them  or  not.     As  if  a 
^  feoffment  or  devise  were  made  to  one  imper- 

*  petuumf  and  the  jury  sheuld  find  crosi,  either 
'  an  estate  for  life,  or  in  fee  simple  against  tha 

*  law,  they  should   be  subject  to  an  attaint^ 
'  though  no  roan  informed  them  what  the  law 

*  was  in  that  case.' 

The  legal  verdict  of  tbe  jury  to  be  recorded, 
is  finding  for  the  plaintiff  or  defendant,  what 
they  answer,  if  asked  to  questions  concerning 

may  happen,  fiut,  as  nothing  appears  upon 
tbe  record  bull  the  general  verdict,  the  partiet 
are  precluded  hereby  from  tbe  benefit  of  a  writ 
of  error,  if  dissatisfied  with  the  judgment  of  the 
court  or  judge  upon  the  point  of  law.  Which 
'makes  it  a  thins  to  be  wished,  that  a  method 
could  be  devised  of  either  lessening  theeipensa 
of  special  verdicts,  or  else  of  entering  the  casa 
at  length  upon  the  patea.  But  in  both  thesa 
instances  the  jury  may,  if  they  think  proper, 
take  upon  themselves  to  determme,at  their  own 
hazard,  the  complicated  question  of  fact  and 
law ;  and,  without  either  special  verdict  or  spe- 
cial case,  may  find  a  verdict  absolutely  either 
for  the  plaintiff  or  defendant.^  3  Bl.  Com.  377. 
'<  When  the  evidence  on  both  sides  is  closed, 
tbe  jury  cannot  be  discharged  till  they  have 
given  iu  their  verdict ;  but  are  to  consider  of 
it,  and  deliver  it  in,  with  the  same  Ibrms,  ae 
upon  civil  causes:  only  they  cannot,  in  a  crimi- 
nal case  which  touches  life  or  member,  give  a 
privy  verdict.  But  an  open  verdict  may  ba 
either  general,  guiliy,  or  not  guilty ;  or  special, 
setting  forth  all  the  circumstances  of  the  case, 
and  praying  the  judgment  of  the  court,  whether, 
for  instance,  on  the  facts  stated,  it  be  murder, 
manslaughter,  or  no  crime  at  all.  This  is  where 
they  doubt  the  matter  of  law,  and  therefore 
chuse  to  leave  it  to  the  determination  of  the 
court:  though  they  have  an  unquestionable 
right  of  determining  upon  all  the  circumstances^ 
and  finding  a  general  verdict,  if  they  think  pro- 
per so  to  hazard  a  breach  of  their  oaths ;  and, 
if  their  verdict  be  notoriously  wrongs  they  may 
be  punished  and  the  verdict  set  aside  by  attain^ 
at  the  suit  of  the  king ;  but  not  at  the  suit  of 
the  prisoner.''     4  Bl.  Com,  361. 

The  following  is  the  passage  iti  Littletoo, 
(sect.  368.) 

«  Item  en  tiel  case  Tou  Tenqoest  poit  d)re  lour 
verdict  &  large,  s'ils  voilent  prendre  sur  euz  le 
conusance  de  la  ley  sur  le  matter,  ils  poient 
dir^  lour  verdict  generalment,  come  est  mis  eo 
lour  charge;  come  en  le  caseavant  dit  ils  poient 
hien  dire,  que  le  lessor  ne  disseise  pas  le  lessee, 
s*ils  voilent,  &c.'' 

Wliereupon  Lord  Coke  thus  comments:— 
<<  Although  the  jury  if  they  will  take  upon 
them  (as  Littleton  here  saith)  the  knowledge  of 
the  law,  may  give  a  general  verdict,  yet  it  it 
dangerous  for  them  so  to  do,  for  if  they  do 
mistake  the  law,  they  run  into  the  danger  of  an 
attaint;  therefore  to  find  the  special  matter  le 
the  safest  way  where  the  case  isdoubtful.'^  See 
abo  theLitw  Dictienarj,  Attkk^AUtant^Jttfif^ 


•ome  particular  fac^  is  not  of  their  Terdict  n- 
•entiallv,  nor  are  thev  boand  to  agree  ia  such 
particulars ;  if  they  all  agree  to  find  their  issue 
for  the  plaintiflf  or  defendant,  they  may  di£fer 
in  the  motives,  wherefore,  as  well  as  judges,  in 
giving  judgment  for  the  plaintiff  or  defendai)t, 
may  differ  in  the  reasons  wherefore  they  give 
that  judgment,  which  is  very  ordinary. 

I  condude  with  the  statute  of  26  U.  8,  c.  4. 
That  if  any  jurors  in  Wales  do  acquit  any  fe- 
lon, murderer,  or  accessary,  or  eive  an  untrue 
verdict  against  the  king,  upon  tiie  trial  of  any 
traverse,  recognizance,  or  forfeiture,  contrary 
to  good  and  pregnant  evidence  ministered  to 
them  by  persons  sworn  before  the  king's  Jus- 
ticiar, That  then  such  jurors  should  be  bound- 
to  appear  before  the  Council  of  the  Marches, 
there  to  abide  such  fine  or  ransom  for  their 
offence,  as  that  Court  should  think  Au*  v 
If  jurors  miglit  have  been  fined  before,  by 
<tbe  law,  for  going  against  their  evidence  in 
matters  cnmiaal,  there  had  been  no  cause  for 
milking  this  statute  against  jurors^  for  so  doing 
in  Wales  only. 

Ob|ettion8  eut  of  the  Ancient  and   Modem 

Books. 

1.  A  juror  kept  bis  fellows  a  day  and  a 
night,  without  any  reason  or  assenting,  and 
therefore  awarded  to  the  Fleet.  [8  Ass.  pi.  35.] 

This  book  rightly  understood  is  law.  That  he 
•vtaid  bis  fellows  a  day  and  a  night,  without  any 
reason  or  assenting,  ma^jf  be '  understood.  That 
he  woold  not  in  that  time  intend  the  verdict 
at  all,  more  than  if  he  had  been  absent  from 
his  fellows,  but  wilfully  not  find  for  either  side : 
In  this  sense  it  was  a  misdemeanor  against  bis 
oath,  fbr  his  oath  was  truly  to  try  the  issue, 
^hich  he  could  never  do,  that  resolved  not  to 
confer  with  his  fellows. 

And  in  this  sense  it  is  the  same  with  the 
Case  34  Ed.  3,  where  19  bein^  sworn,  and  put 
together  to  treat  of  their  verdict,  one  secretly 
withdrew  himself,  and  went  away,  for  which 
he  was  justly  fined  and  imprison^ ;  and  it 
diftrs  not  to  withdraw  from  a  man's  duty,  by 
^partioe  from  his  fellows,  and  to  withdraw 
firom  it,  though  he  stay  in  the  same  room,  and 
so  is  that  book  to  be  understood.  [34  £.  3 
Bra.  Title  Jurors  n.  46.] 

But  if  a  man  differ  in  judgment  from  his  fel- 
lows for  a  day  and  a  night,  though  his  dissent 
may  not  be  as  reasonable  as  the  opinion  of  the 
rest  that  agree,  yet  if  his  judgment  be  not  satis- 
fied, one  disagreeing  can  be  no  more  criminal 
than  four  Qr  five  disagreeing  with  the  rest. 

3.  A  juror  would  not  agree  with  his  fellows 
lor  two  days,  and  being  demanded  by  the 
judgeSi  if  he  would  agree  ;  said,  he  would  first 
die  in  prison  ;  whereupon  ha  was  committed, 
«nd  the  verdict  of  the  11  taken ;  but  upon' 
better  advice  the  verdict  of  the  11  wae  quasht, 
md  the  juror  diecbafged  without  fine,  and  the 
justices  said,  the  way  was  to  carry  them  in 
carts,  until  they  agreed,  and  not  by  fining  them ; 
and  as  the  judges  erred  in  taking  the  verdict  of 
Uisathty  did  m  imfiniODiog  the  l^th ;  md 


this  case  nwkes  strongly  that  the  jttror 

to  be  fined,  who  disagreed  in  ju^g^tot  only, 

[41  Ass.  p.  11.] 

Much  of  the  office  of  jurors,  in  order  tor 
their  verdict,  is  ministerial,  as  not  withdrawing 
from  their  fellows,  after  they  are  sworn,  not 
withdrawing  after  challenee,  and  being  tried  io 
before  they  take  their  oath,  not  receiving  from 
either  side  evidenoe  after  their  oath  not  given 
in  court,  not  eating  and  drinking  before  their 
verdict,  refusing  to  give  a  verdict,  and  the  like ; 
wherein  if  they  transgress,  they  are  finable ; 
but  the  verdict  itself,  when  given,  is  not  an 
act  ministerial,  but  judicial,  and  according  to 
the  best  of  their  judgment,  for  which  they  are 
not  finable,  nor  to  be  puniihed,  but  by  attaint. 
36  H.  6,  f.  S7,  Br.  Jurors  18. 

3.  The  Case  of  7  R.  2,  Title  Coronas  Flti^ 
108,  was  cited,  where  upon  ac(|^uitta]  of  a  com- 
mon thief,  the  judge  said.  The  lurj  ooeht  to  be 
bound  to  his  good  behaviour,  during  his  lift  : 
But  saith  the  book, '  quere  per  quel  ley,' but  that 
was  only  gratii  dictum  by  the  judge,  for  no 
such  thing  was  done,  as  binding  them. 

4.  Bradshaw  and  Salmon's  Case  was  urged, 
where  a  jury  had  given  excessive  damages  upon 
a  trial  in  an  action  of  covenant,  and  Che  court 
of  Star  Chamber  gave  damages  to  tlie  cam^ 
plainaiit  almost  as  hieh  as  the  jury  had  given 
upon  the  trial :  But  the  Jury,  who  gave  th« 
damages,  were  not  questioned  :  Tho^fa,  saidi 
the  book,  they  might  have  been,  because  they 
received  brien  from  the  plaintiff,  for  whom  thej 
gave  damages,  which  was  a  misdemeanor; 
but  the  express  book  is.  That  the  jury  could 
not  be  punished  by  information  for  the  exce^ 
sive  damages,  but  only  by  attaint,  therefore  not 
for  their  false  verdict  without  other  misde^ 
meaner  ;  which  answers  some  other  cases  al- 
ledged.    [Hob.  f.  114.] 

Nor  can  any  man  shew  (thoogh  it  was  nid) 
Tbatajury  was  erer  punbhed  upon  an  infor- 
mation, eitlier  io  law,  or  in  the  star  Chamber^ 
where  the  chaige  was  only  for  finding  against 
their  evidence,  or  giving  an  untrue  venlict,  aid- 
less imbraoery,  subornation,  or  the  like,  were 
joined. 

3'.  It  was  said,  a  perjury  in  fade  eurUt  h 
pimishable  bv  the  judge ;  and  such  is  it  if  jurort 
go  against  their  evidence ;  perhaps  a  witness 
may  be  punished  for  pei^ufy  tn  Jiteie  curis 
(which  i  will  not  miintmin  to  be  hiw)  but  4 
jury  can  never  be  so  punished,  because  the 
evidence  in  court  is  not  binding  evidence  to  ft 
jury,  as  hath  been  shewed. 

6.  Some  records  were  cited,  of  fioesj^rv 
eoHcehima$t0  ;  no  doubt  it  b  an  article  in- 
c]uirable  in  every  Oyer  nnd  Terminer,  and  one 
jury  may  find  it  upon  another. 

7.  Braynet  Case  was  urged,  but  tkejnraift 
were  there  fined  for  a  manifest  combinaaon  t» 
delude  the  court,  by  agreeing  upon  two  vei<- 
diets,  ami  concealing  the  latter,  if  the  oouit 
would  be  satisfied  frith  the  former.  \43t  BL 
Cr.  778.1 

8.  Wharton's  Case,  reported  by  two  r«* 
poitersy  Ytlvcftoirndtbi  Tfaas  the  judgeii  wbeiv- 
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of  Popkam  was  one,  and  a  priyj  counsellor^  | 
were  very  angry,  and  fined  tliejurj  for  tlieir 
▼erdict,  and  finding  against  direction. 

In  those  reports  that  pass  ander  the  name  of 
No/sy  the  same  case  is  reported  with  this,  that 
the  judges  conceived  the  jary  had  been  unlaw- 
fully dealt  with  to  give  that  verdict ;  which,  if 
true^  the  fining  was  lawftil,  and  the  case  therein 
reported  short  by  Yelverton. 

9.  Wagstaff^s  Case,  in  the  King's  Bench 
latelVy  was  thie  same  with  the  present  Case ; 
hat  by  the  record  it  is  reasonable  to  think  the 
jurors  committed  some  fault  besides  going 
agiainst  their  evidence,  for  they  were  unequally 
fined. 

But  however,  all  the  judges  haviog,  tipqnj 
this  return,  resolved,  That  finding  against  tbe| 
evidence  in  court,  or  direction  of  the  court  I 
barely,  is  no  sufficient  cause  to  fine;  the  jury  J 
answers,  all  these  cases,  if  not  answered  be^. 
fore.  "^ 

10.'  There  remains  Southwell's  Case,  re- 
ported by  Leonard;  some  cases  out  of  the 
Court  of  Wards  io  Lannov's  Case,  reported  by 
Serjeant  Moore,  f.  730,  where  jurors  were  sent 
te  the  Fleet,  or  threatened  to  be  Sent,  for  not 
finding  offices  according  to  the  direction  of  the 
coart.    [Lannoys  C.  Moore  730.] 

1.  An  inquest  of  office  is  not  sulject  to  «Q 
att&int. 

9.  It  neither  determines  any  man's  right, 
Bor  doth  any  party  put  in  trial  upon  them. " 

5.  They  are  only  to  find  naked  matter  of 
&ct,  as  the  books  are  of  3  H.  7,  f.  10  b.  and  S 
H.  4^  f.  5,  a.  but  principally  an  office  fiir  the 
king  is  in  many  cases,  as  necessary,  as  an  entry 
for  a  common  person,  without  which  he  can 
never  come  by,  or  try  his  right,  nor  can  the 
king,  without  an  office,  know  whether  he  hath 
a  n^t  to  a  ward,  a  mortmain,  br  the  like ; 
and  as  it  is  an  injury  to  hinder  a  man  from  his 
entry,  whereby  bis  right  may  be  tried,  lo  it  is 
not  to  find  an  office  for  the  king,  whereby  his 
right  mav  be  triec^  which  concludes  no  man, 
but  enables  the  king  to  a  trial  of  his  right,  and 
in  truth  is  only  a  finding  of  matter  of  fact,  and 
no  more, 
,  Therefore  perhaps  it  may  be  an  ofience,  as  of 
ayrttness  refusing  bis  Testimony,  not  to  find  an 
oflice  for  the  king,,  when  clear  proof  is  made  of 
the  matter  of  finct ;  but  if  proof^be  not  made  at 
all,  or  be  altogether  doubtful,  or  that  the  mat- 
ter be  giatter  of  law,  the  luquest  may  find  an 
Ignoramus,  which  a  jury,  upon  a  trial,  can 
never  do :  But  of  this  I  shall  say  no  more,  it 
concerning  not  the^ase  in  question. 

PascEDENTS.  That  the  Court  of  Common 
Pleas,  upon  Habeas  Corpus,  hath  dis- 
charged persons  imprisoned  by  ether 
Courts,  upon  the  insufficiency  of'^  the  re- 
turn only,  and  not  for  privilege. 

Sir  Anthony  lUper,  committed  by  the  High 
Commission  Court,  discharged  absolutely  m 
the  Common  Pleas,  as  unlawfully  committed 
and  detained,  without  any  mention  of  privi- 
lege. 


Oeoige  Miltoit,  imprisoned  for  contemptf 
scandalous  words  of  the  Court,  and  convicted 
of  drunkenness;  the  causes  resolved  insut^ 
ficient,  and  therefore  dimttitur  d  prisonOf  and 
the  gaoler  discharged  of  him ;  but  he  gave  bail 
to  attend  the  pleasure  of  die  Court.  [5  Jac. 
Sir  Anthony  Roper^s  Case,  18  Hep.  Sir  William 
Chanseys  C.  and  £dward  Thicknes  C.  12  Rep. 
8  Jac] 

Elizabeth  Ash  committed  by  the  High  Com- 
mission, pro  lenocinio,  in  like  manner  dis- 
charged ;  the  cause  being  insufficient  to  detain 
her  in  prison,  or  to  hinder  her  from  the  privi- 
lege or  that  Court,  but  no  other  mention  of 
pnvilege  put  in  bail.    [4  Car.  1.] 

Richard  Hayes,  for  refusing  to  do  penance, 
as  injoined,  committed  by  the  High  Commis- 
sion, thie  CRUse  judged  insufficient  to  commit, 
but  gave  bail  as  before ;  he  demanded  a  Habeas 
Corpus  by  reason  of  pnvilege.     [7  Jac] 

But  it  is  to  be  observed.  That  privilege  lies  ' 
only  where  a  man  is  officer  of  tlie  Court,  or 
hath  a  prior  suit  in  the  Common  Pleas  depend- 
ing, and  is  elsewhere  arrested  to  answer,  and 
molested,  that  he  cannot  prosecute  his  suit,  he 
is  then  privileged  justly,  and  without  wrong, 
because  his  prosecutor,  elsewhere  might  have 
sued,  if  he  pleased,  in  the  Common  Pleas. 

All  privilege  is  either  for  officers,  clerks,  or 
attorneys  of  the  Court,  not  to  be  sued  else* 
where ;  or  for  persons  impleading  or  impleaded, 
having  priority  of  suit  in  the  Common  Pleas, 
arrested  or  sued  in  other  jarisdictioos ;  or  for 
the  menial  servants  of  such  officers. 

These  privileges  are  not  detrimental  to  any, 
because  whoever  hath  occasion  to  sue  an  officer, 
or  any  other,  having  priority  of  suit  as  before, 
is  not  restrained  to  sue  them  in  the  Common 
Pleas,  but  is  restrained  from  suing  elsewhere. 
And  this  is  the  true  privily  of  the  Court. 

And  the  way  of  enjoying  this  privilege,  was, 
by  writs  of  privilege  to  Supersede  the  proceed- 
ing of  other  Courts  against  such,  who  had  the 
privil^e  of  the  Common  Pleas,  as  is  yet  ordi- 
nary in  the  cases  of  attorneys,  officers,  and 
clerks. 

And  in  such  writs  the  cause  of  pnvilege  is 
mentioned,  and  as  to  their  menial  ser%'ants,  if 
not  true,  may  be  traversed.  As  39  H.  6.  38. 
Debt  was  brought  against  baron  and  feme,  and 
a  supersedeas  out  of  the  Chancery,  was  cast 
for  the  baron,  as  menial  servant  to  an  officer  of 
Chancery ;  whereupon  the  plaintiff  said  it  was 
contained  in  the  writ  that  the  husband  was 
menial  servant  to  R.  J.  del  Chancery,  whereas 
he  was  not  his  menial  servant,  and  thereupon 
issue  was  taken.  But  quere  of  the  officers  ap- 
pearing of  record  in  the  Court  may  be  tra- 
versed.* ' 

Hence  it   follows.    Though  proceeding  in 

*  2J  H.  6.  f.  «0.  23  H.  6.  f.  88.  34  H.  6.  f. 
15.— Vide  Dyer  13  El.  f.  287.  pi.  48.— Vid. 
thesupersed.  for  clerks  of  the  Court,  and  for 
attorneys  anciently,  and  their  great  difference. 
Reg:  Jud.  f.  84.  a.  But  now  attorneys  are  in« 
rolled  as  well  as  offict^^ 
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other  Courts  against  a  person  privileged  in 
Banco,  might  be  superseded,  yet  it  was  when 
the  noatter  proceeded  upon  in  such  Courts, 
mi^'ht  as  well  be  prosecuted  in  the  Coiiinion 
b^ch ;  but  if  a  privileged  person,  in  Banco, 
were  sued  in  the  Ecclesiastical  Courts,  or  be- 
fore the  High  Commission,  or  constable  and 
Aiarshal,  for  things  virhereof  the  Common  Pleas 
had  no  cognizance,  thejf  could  not  supei-sedo 
that  proceeding  by  privilege.  And  this  was 
the  ancient  reason  and  course  of  privilege. 

1.  Another  way  of  privilef^e,  by  reaiion  of 
suit  depending  in  a  superior  Court,  is,  when  a 
person  impleading  or  impleaded,  as  in  the 
Common  Bench,  is  after  arrested  in  a  civil 
action  or  plaint  in  London,  or  elsewhere,  and 
by  Habeas  Corpus  is  brought  to  the  Common 
Picas,  and  the  arrest  and  cause  returned  ;  if  it 
appear  to  the  Court,  Tliat  the  arrest  in  Loudon 
was  after  the  party  ought  to  have  had  the  pri- 
▼ilege  of  the  Common  Pleas;  he  shall  have 
his  privilege  allowed,  and  be  discharged  of  his 
arrest|  and  the  party  left  to  prosecute  his  cause 
of  action  in  London,  in  the  Common  Pleas,  if 
he  will. 

S.  If  the  cause  of  the  imprisonment  returned, 
be  a  lawful  cause,  but  whicii  canriotbe  prose- 
cuted in  the  Common  Pleas,  as  felony,  treason, 
or  some  cause  i%  herein  the  High  Commission, 
Admiralty,  or  other  Court,  had  power  to  im- 
prisou  lawfully,  then  the  party  imprisoned, 
which  did  implead,  or  was  impleaded  in  the 
Common  Bench  before  such  imprisonment,  shall 
not  be  allowed  privilege,  but  ought  to  be  re- 
manded. 

3.  The  third  way  is,  when  a  man  is  brought 
by  Habeas  Corpus  to  the  Court^  and  upon  re- 
turn of  it,  it  appears  to  the  Court,  That  he  was 
•gainst  law  imprisoned  and  detained,  though 
there  be  no  cause  of  privilege  for  him  in  tliis 
Court,  he  shall  never  be  by  the  act  of  the 
Court  remanded  to  bis  unlawful  imprisonment, 
for  then  the  Court  should  do  an  act  of  injus- 
tice in  imprisoning  him,  de  tiovo,  against  law, 
whereas  tne  Great  Charter  is, '  Quod  nuUus 
/  liber  homo  imprisonetur  nisi  per  legem  teme ;' 
This  is  the  present  case,  and  this  was  the  case 
upon  all  the  precedents  produced  and  many 
more  that  might  be  produced,  where  upou 
Habeas  Corpus,  many  have  been  dischai^ed 
and  bailed,  though  there  was  no  cause  of  privi- 
lege in  the  case. 

This  appears  plainly  by  many  old  books,  if 
the  reason  of  them  be  rightly  taken,  For  insuf- 
ficient causes  are  as  no  caiues  returned ;  and 
to  send  a  man  back  to  prison  for  no  cause  re- 
turned, seems  unworthy  uf  a  Court. 

If  a  man  be  impleaded  by  writ  in  the  Com- 
mon Pleas,  and  is  af^er  arrested  in  London 
upon  a  plaint,  thereupon  a  Habeas  Corpus  he 
shall  have  privilege  in  the  Common  pleas,  if 
the  writ,  upon  which  he  is  impleaded,  bear  date 
before  the  arrest  in  London,  and  he  returned, 
although  the  plaintiff  in  the  Common  Pleas  be 
nonsuit,  essoined,  or  will  not  appear,  and  con- 
sequently the  case  of  priviledge  at  an  end  be- 
fore the  Carpus  cum  cau$0  rtturned ;  but  if  the 


first  writ  be  not  returned,  there  is  no  record  in 
Court  that  there  is  such  a  defendant.  [9  H.  6, 
54.  58.  Br.  n.  5.  14  H.  7.  f.  6.  n.  19.  9  £;  4. 
47.  n.  84.  19  n.  4.  f.  21.  n.  11.  Br.] 

The  like  where  a  man  brought  debt,  in, 
Banco,  and  afcer  for  the  same  debt  arrested 
the  defendant  in  London^,  nnd  became  nonsoic 
in  Banco ;  yet  the  defendant,  upon  a  Habeas 
Corpus,  had  his  privilege,  because  he  had 
cause  of  privilege  at  the  tunc  of  the  arrest, 
14  H.  7.  6.  Br.  Privilege,  n.  19. 

The  like  case  9  E.  4,  where  a  man  appeared 
in  Banco,  by  a  Cepi  Corpus,  and  fouod  main- 
prise, and  had  a  day  to  appear  in  Court,  and 
before  his  day  was  arrested  in  London,  and 
hrought  a  Corpus  cum  causa  in  Banco  Regis, 
at  which  day  the  plaintilf  became  ncmsuit,  yet 
he  was  discharged  from  the  8<>rjeant  at  London, 
because  his  arrest  there  was  after  bis  arrest 
in  Banco,  and  consequently  unlawful,  9  £.  4.  f. 
47.  Br,  privilege  94,  and  a  man  cannot  be  im- 
prisoned at  the  same  time  lawfully  in  two 
Courts. 

The  Court  of  King's  Bench  cannQt  pretend 
to  the  only  discharging  of  prisoners  upon  Ha- 
beas Corpus,  unless  in  case  of  privilege,  for  the 
Chancery  may  do  it  without  question >K^ 

And  the  same  book  is.  That  the  Commoo 
Pleas  or  Exchequer  may  do  it,  if  upon  return 
of  the  Habeas  Corpus,  it  appear  the  imprison- 
ment is  against  law. 

An  Habeas  Corpus  may  be  had  oat  of  the 
Kind's  !Bencb  or  Chancery,  though  tbere  be  no 
privilege,  &c.  or  in  the  Court  of  Common- 
Pleas,  or  Exchequer,  for  any  officer  or  prin« 
leged  person  there ;  upon  which  writ  the  gaoler 
must  return  by  whom  he  was  committed,  and 
the  cause  of  his  imprisonment ;  and  if  it  ap- 
peareth  that  his  imprisonment  be  just  and  Jaw- 
ful,  he  shall  be  remanded  to  the  former  gaoler ; 
but  "if  it  shall  appear  to  the  Court  that  lieivas 
imprisoned  against  the  law  of  the  land,  they 
ooght,  by  force  of  this  statute,  to  deliver  him ; 
if  it  be  doubtful  and  under  consideration,  be 
may  be  bailed.— The  King's  Bench  may  bail, 
if  they  please,  in  all  eases ;  but  the  Common- 
bench  must  remand,  if  the  cause  of  the  impri- 
sonment returned  be  just. 

The  writ  *  de  homii^  feplegiando,'  is  at  wdl 
returnable  in  the  Common  Pleas,  as  in  tbe- 
King's  Bench. 

All  prohibitions  for  ineroaching  jurisdictioa 
issue  as  well  out  of  the  Common  Pleas  as 
King's  Bench. 

.  Quashing  the  order  of  commitment  upon  a 
certiorari^  which  the  King's  Bench  may  do^ 
but  not  the  Common  Pleas,  is  not  material  in 
this  case. 

1.  The  prisoner  is  to  be  discharged  or  re-' 
manded  barely  upon  the  return,  and  nothing 
else,  whetlier  in  the  King*s  Bench,  or  Common 
Pleas. 

S.  Should  the  King's  Bench  have  the  o/der 
of  commitment  certified  and  quashed,  before 
the  return  of  ibe  Habeas  Corpus,  or  after,  what 
will  it  avail  the  prisoners ;  they  cannot  plead 
nuliiel  rtcffrd,  in  the  one  case  or  the  other. 
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9.  In  ell  the  precedents  shewed  in  the  Com* 
mon  Plees,  or  in  bbj  that  can  be  shewed  in 
the  King's  Bench,  upon  discharging  the  pri- 
soner bj  Habeas  Corpus,  nothing  can  be  shew- 
ed of  quashing  the  orders  or  decrees  of  that 
Court,  that  niMe  the  wrong  commitment. 

4.'  It  is  manifest,  where  the  King's  Bench 
hath,  upon  Habeas  Corpus,  discharged  a  pri- 
soner committed  by  the  Chancery,  the  pereon 
hath  been  again  re-Gommitte<l  for  the  same 
cause bjltie  Chancer j,  and  re-delivered  by  the 
King's  Iknch ;  but  iio  quashing  of  the  Chan- 
cery order  for  cominitment  ever  heard  of. 
[Gbmviirs  C.  Moore  f.  836.] 

5.  In  such  cases  of  re-commitment,  the  party 
hath  other  and  proper  remedy  besides  a  new 
Habeas  Corpus ;  of  which  I  shall  not  speak 
now. 

6.  It  is  known.  That  if  a  man  reco^r  in 
assise,  and  after  in  a  re-disseisin,  if  the  first 
jodgnient  be  reversed  in  the  assise,  the  judg- 
ment in  the  redisseisin  is  also  reversed.  8o  if  a 
man  recover  in  waste,  and  damages  given,  for 
which  debt  is  brought  (especially  if  tlie  first 
jud^nent  be  reversal  before  execution)  it  de- 
stroys the  process  for  the  damages  in  debt, 


tbongh  by  several  originals.  But  it  may  be 
said.  Time  in  a  Writ  of  Error  in  this  kind,  tb6 
foundation  b  destroy^,  and  no  such  record  is 
left. 

But  'as  to  that  in  Drury's  case,  9  Rep.  an 
ootlawry  issued,  and  process  of  Capias  upon 
the  outlawry,  the  sheriff  returned,  non  e§t  tn- 
ventus  ;  and  the  same  day  the  pany  came  into 
Court  and  demanded  Oyer  of  the  exigent  which 
was  the  warrant  of  the  outlawry ;  and  shewed 
the  exigent  to  be  altogether  uncertain  and  in- 
sufficient, and  consequently  the  outlawry  de- 
pending upon  it  to  be  null.  And  the  Court 
gave  judgment  accordingly,  though  the  record 
of  the  outUwry  were  never  reversed  by  error; 
which  differs  not  from  this  case,  where  the 
order  of  commitment  is  judiciHliy  declared  il- 
legal, though  not  quashed  or  reversed  by  error, ' 
and  consequenrly  whatever  depends  upon  it, 
as  the  fine  and  commitment  doth,  and  the 
outlawry  in  the  former  case  was  more  the  king's 
interest,  than  the  fine  in  this. 

The  Chief  Justice  delivered  the  Opinion  of 
the  Court,  and  accordingly  the  Prisoners  were 
discharged. 


238.^  Proceedings  in  the  House  of  Commons  against  the  Duke  of 

Lauderdale*   25  Charles  IL  a,d.  1jS74- 


The  Commons'  House  of  King  Charles  the 
seoood's  I<nPS  Parliament  had  tn  their  11th 
•essioa  mftnirasted  much  discontent.  They 
liad  devoted  much  attention  to  the  considera- 
tion of  Grievances.  On  the  31st  of  October,167S, 
they  resolved  t  **  That  this  bouse,  considering 
the  present  condition  of  the  nation,  will  not 
take  into  any  farther  debate,  or  ccmsideration^ 
any  Aid,  or  Supply,  or  Charge  upon  the  subject, 
beftire  the  times  of  payment  of  the  eighteen 
months '  Assessment,  occ.  granted  last  session, 
be  expired :  unless  it  shall  appear,  that  cbeoV- 
stioacy  of  the  Dutch  shall  render  it  necessary ; 
■or  before  this  kingdom  be  effisctuallj  secured 
from  the  dangers  of  Popery,  and  popish  conn- 
aels  and  counsellors,  and  the  other  present 
Onevances  be  redressed.'' 

On  the  4ch  of  November,  after  the  Speaker 
(Seymour,  against  whom  in  the  preceding  week 
several  objections  and  reproaches  had  been  air 
Ifged  in  the  house  by  diilerent  members)  who 
came  not  to  the  house  till  10  o'clock,  though  the 
house  was  the  day  before  adjourned  to  ei|ht, 
had  been  called  to  ^e  Chair  by  a  great  voice, 
\m%%  last  took  the  chair;  and  then  sir  Robert 
Thomas  moved  to  take  into  his  consideration 
the  business  of '  evil  counsellors,*  as  *  a  grier- 
smce,'  hinted  the  other  day,  and  would  name 
one,  *  the  duke  of  Lauderdale/    The  word  was 

^  **  The  dvke  oi  Lauderdale  had  been  for 
many  years  a  zealous  Covenanter :  but  in  1647 
be  turned  to  the  king's  interest ;  and  had  con- 
iiMied  a  prisoner  dl  the  while  after  Worcester 
fight,  where  he  was  taken.    He  was  kept  for 
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no  sooner  out  of  his  mouth  but  the  usher  of  the ' 

some  tears  in  the  Tower  of  London,  in  Port- 
land Castle,  and  in  other  prisons,  till  he  waa 
set  at  liberty  by  those  who  called  home  the 
king.  He  was  very  learned,  not  only  in  Latin, 
in  which  he  was  a  master,  but  in  Greek  and 
Hebrew.  He  was  a  man,  (as  the  duke  of 
Buckingham  called  him  to  me)  of  a  blundering 
understanding.  He  was  haughty  beyond  ex* 
pression,  abject  to  those  he  saw  hb  must  stoop 
to,  but  imperious  to'  all  others.  He  had  a  vio- 
lence of  passion,  which  carried  him  often  to 
fits  like  madness,  in  which  he  had  no  temper. 
He  was  the  coldest  friend,  and  the  violentest 
enemy  I  ever  knew.  He  at  first  seemed  to  de«^ 
spise  wealth  ;  but  J)e  delivered  himself  up  af* 
terwards  to  luxury  and  sensuality.  He  was  in 
his  principles  much  against  Popery  and  arbi- 
trary government ;  and  yet,  by  a  fatal  train  of 
passions  and  interests,  he  made  way  for  the 
former,  and  had  almost  established  the  latter ; 
and  whereas  vome,  bj  a  smooth  deportment, 
made  the  first  beginnings  of  tyranny  less  dis- 
cernible and  unacceptable  ;  he,  by  the  fory  of 
his  behaviour,  heightened  the  severity  of  his  mi- 
nistry, which  was  more  like  the  cruelty  of  an  in- 
quisition than  the  l^ality  of  justice.  With  all 
this,  he  was  a  Presbyterian,  an«i  retained  bis 
aversion  to  king  Charles  1,  and  his  party,  to  hit 
death  [which  happened'iiii  1688."]  Bumet.-T» 
Many  years  nfler  his  death  there  was  published 
a  translation  by  hiut  of  Virgil's  £neid,  wbic)i 
had  been  shewn  in  MS.  to  Dryden,  and  frodl 
which  he  hn  borrowed  many  Uum* 
3U 
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Uack  rod  knoc)ced  at  tbe  door.,  ftnd  the 
Serjeant  gave  notice  of  it  to  the  Speaker, 
wiio  forbade  sir  Robert  proceeding  anjf  far- 
ther.* 

The  next  session  commenced  on  the  7th  of 
January  1674,  and  on  the  ISth  the  Elouse  of 
Commons  resolved,  *'  That  this  bouse  will  pro- 
ceed, in  the  first  place,  to  have  Grievances 
effectually  redressed,  the  Protestant  Reli- 
gion, Lii>erties,  and  Properties,  effectually 
secured,  to  suppress  Popery,  and  to  remove 
persons  and  Counsellors,  popishly  'affected,  or 
otherwise  obnoxious,  or  dangerous  to  the 
government/'  2.  '^  That  the  humble  and 
hearty  Thanks  of  this  house  be  returned  to  his 
majesty  for  his  gracious  Promises  and  Assu* 
rances'in  his  last  Speech,  and  for  those  Acts 
iwhich  he  has  done  since  the  last  prorogation, 
towards  the  suppressing  and  discountenancing 
of  Popery  ;  and  that  he  would  please  to  give 
order  for  the  Militia  of  London,  Westminster, 
and  Middlesex,  to  be  ready  at  an  hour's  warn- 
ing, and  the  other  Militia  of  the  kingdom  at 
a  day's  warning,  for  the  8uj>pressiug  any  tu- 
multuous meeting  of  Papists,  or  other  mal- 
content persons  whatsoever ;  and  that  the 
house  will  go  with  this  Address  to  his  majesty 
io  A  body." 

On  the  next  day  the  following  Proceediiigs 
took  place. 

Mr.  Slockdale,  Man/  Grievances  have 
been  represented ;  the  way  is  now,  how  you 
will  redress  your  grievances;  the  last  ses- 
sion produced  many  good  votes  as  tQ  that,  but 
we  were  prorogued ;  aud  to  the  intent  that 
that  may  not  happen  again,  consider  that  the 
same  Counsellors  are  interposing,  and  inter* 
preting  our  intentions  may  procure  the  same 
-prorogation;  therefore  moves  to  be^in  with 
the  la^t  part  of  the  vote  first,  viz.  '  Evil  Conn- 
srllors/  You  cannot  have  Grievances  effeo- 
iualfy  redressed,  without  removing  those  that 

* 

*  *'  The  Address  (agreed  to  the  day  before) 
ivas  to  have  been  presented  this  afternoon  ; 
but  the  king  disappointed  all  by  coming  -unex- 
pectedly to  the  Uouse  of  Lords,  and  ordering 
the  Commons  to  attend  him.  It  happened  that 
the  Speaker  and  the  usher  both  met  at  the 
door  of  tbe  House  of  Commons,  and  the  Speaker 
being  got  within  the  house,  some  of  the  mem- 
bers suddenly  shut  the  door,  aud  cried  out 
<  To  the  Chair  !  To  the  Chair !'  ^e  others 
cried,  <  The  Black  Rod  is  at  the  doer.'.  The 
Speaker  was  immediately  hurried  to  the  chair, 
«od  then  it  was  moved,  1.  *  That  oar  Alliance 
.wfth  France  was  a  Grievance.  3.  That  tbe 
Evil  Connsellors  about  the  king  were  a  Griev- 
ance. And  3.  That  the  duke  of  Lauderdale 
was  a  Grievance,  and  not  fit  to  be  trusted  or 
employed  in  any  office  or  plact  of  trust.'  Upon 
which  there  was  a  geqeral  cry,  <  To  the  Ques- 
tion !  To  the  Question  !*  But  the  Black  Rod 
knocking  earneiitly  at  the  door,  the  Speaker 
Jcaped  ^nnt  of  the  chair,  and  the  houif  rose  in 
yeat  coufust^.''    Ecbard. 


have  advised  ibete^  things,  ^d,  mhto  that  it 
done,  he  perhno;*  will  name  one. 

Sir  Hobtrt  Thome$,  We  have  a  great  many 
Grievances  ;  hazard  of  Religion,  CouoseUors 
advising  the  king  to  take  away  religion   and 

Eroperties ;  must  name  one;  (by  the  bye,  tbe 
llack  Rod  being  called  in  by  you,  Mr.  Speaker, 
the  last  session,  before  he  knocked,  he  could 
not  do  it  then)  a  person  tliat  has  contriboted 
as  much  to  our  misfortunes  af  any  man; 
the  duke  of  Lauderdale.  —Yon  will  have 
proofs  of  hif  advice  by  four  of  your  members ; 
viz.  ^  *  Your  majesty  is  bound  in  honour  to 
justify  your  Edicts;  I  wonder  at  thecoofideoce 
of  any  person  to  deny  your  majesty's  Edicts, 
and  those  persons  tliat  do,  I  think,  deserve  te 
be  most  severely  punished  f .'  The  set  of  the 
Militia  in  Scotland,  <  which  forces  are  to  be  in 
a  readiness  to  be  called  to  march  into^Eoglaad 
Of  Ireland,  upou  any  service  where  the  honour, 
authority,  or  greatness  of  the  king  shall  be 
concerned.'  Other  gentlemen  know  more: 
he  has  great  forces  in  readiness  and  pay,  and 
for  no  other  end,  he  believes,  than  to  awe  as. 

Sir  Nich,  Cnrem,  We  should  never  have 
Grievances,  but  by  such  <  Counsellors :'  the 
duke  is  at  the  head  of  a  great  army  in  Scot- 
land ;  desires  that  we  may  move  the  sing,  that 
he  may  keep  there  and  retarn  no  more  inte 
Eni^tand. 

Sir  r.  Liitletom,  The  words  are  ready,  and 
desires  you  will  order  the  gentlemen  that  beard 
them,  to  declare  them. 

Sir  R,  Thomas  names  sir  Scroope  Howe, 
Mr.  Man,  and  Mr.  Robert  PierfMoini,  who 
heard  the  words,  and  lord  St.  John. 

Lord  Sf,  John.  Tbe  last  session,  Febroaij 
he  was  called  to  do  it,  but  then  refused,  because 
there  was  a  di^>me  then  betwiit  the  duke  of 
Lauderdale  and  himself;  Mr.  Howe,  then  sick, 
being  concerued  for  Mr.  Wballey,  desired  bim 
to  go  hear  the  business  at  the  Council,  where 
Mr.  Whalley  (a  justice  of  peace  in  Notting* 
hamshire)  was  summoned,  who  had  com* 
roitted  a  preadier  contrary  to  the  Declaradoa. 
Whallev  was  to  answer  the  contempt,  the  pai^ 
son  had  no  licence  to  preach,  but  entry  was 
made  of  it  in  tbe  Secretary's  ^ook ;  n  Jmt 
bound  Whalley,  and  a  Decla|«tioo  did  noc 
bind  him.  Lauderdale  then  spoke  tlie  words 
mentioned  by  sir  Robert  Thomas,  that  be  woo* 
dered  at  the  words  and  said,  <  Laudodale  may 
be  questioned  in  parliament.'    SomeoMmbert 

"■  '■  .ii.  IW.ii  I  I       II  1  II 

*  The  expressions  mentioned  in  the  Jooi^ 
nal  are,  ^<  Your  mlyesty*s  Edicts  ought  to  b« 
obeyed ;  for  yoor  'maiesty*s  Edicts  ar«  eqxul 
with  the  laws,  and  otpgjbt  to  be  observed  in  th» 
first  place." 

t  '*  A  gentleman,  there,  present,  informed 
me,  that  the  king  should  say  to  Mr.  PenysUM 
Whalley  (the  person  then  before  tbe  ooandl) 
'  I  wonder  that  you  should  withstand  my  De- 
claration. I  would  have  you  know,  that  I  will 
be  obeyed  according  to  my  interpretation  of 
the  law,  and  not  yours ;  and  if  you  will  not  I 
shall  put  in  thoM  wat  wilU"'    Grey. 
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keiiiB  pwtent,  Lsud^dalt  tpokc  ai  Lftfore, 
none  A^  of  Uw  Council  tpoke,  «nd  all  wen 
Kid  to  witlidrair. 

Sir  Scroope  liowe  averred  the  worde  as  b»> 
t»re ;  Mr.  Pierpoiuty  and  Mr>  Man  likewitf. 

Sir  T.  Liitieton.  No«r  you  are  pot&etted 
of  this,  be  shall  offer  his  sense ;  the  last  session 
we  were  cat  off  in  the  beginning ;  in  Scotland, 
aa  army  is  raised  by  this  sreak  duke ;  though 
by  act  of  parliament,  yet  bis  power  is  great, 
and  the  amiy  under  bis  power :  it  is  in  vain  to 
act  htre^  without  convertioi;  our  thoughts  to 
Scotland.  Pray  God  !  this  be  not  elsewhere ; 
a  maa,  so  priMpled  and  arbitrary  !  Yoo  bad 
need  look  about  you ;  needs  say  nothing  to 
aggravate,  the  bare  thing  aggravates  itself;  a 
cloud  liangs  over  osy  and  it  is  high  time  it  was 
scattered ;  it  has  made  Counsellors  in  England 
90  mncli  the  bolder ;  moves  *  to  address  the 
king  to  exclude  die  duke  of  Lauderdale  from 
his  Coancils  in  England  ;*  keep  him  firom 
councils  here,  and  you  may  shake  his  autho- 
rity in  Scotland :  be  is  in  all  respects  a  com* 
mooer*,  and  so  we  cannot  clash  with  the 
Lords  in  point  of  trial ;  there  are  90,000  foot, 
and  2,000  horse,  ready  in  Scotland,  and  no 
colour  for  it;  a  man  of  such  principles  is  not 
lit  to  be  tmsied  with  such  an  army,  nor  with 
our  councils,  and,  without  any  more  ceremony, 
would  address  the  king,  as  he  is  a  commoner. 

Sir  C.  Harhord  has  a  double  chai;ge  against 
him,  that  of  the  armv  in  Scotland,  and  his 
words  at  the  Council  here.  You  may  miss  of 
trial,  but  an  Act  may  reach  him. 

Mr.  Dalmahoy  has  beard  the  duke  of  Lao* 
derdale  deny  the  words ;  be  was  not  in  Soot- 
land  when  the  Act  about  the  Militia  was  made; 
he  knows  not  who  was  then  commissioner. 

Mr.  Powh  supposes  that  every  man  is  sensi- 
ble of  a  pernicious  design  to  alter  the  govem- 
menty  and  these  Counsdiors  have  brought  us 
to  the  brink  of  destruction ;  we  have  a  gra- 
doae  prince,  but  the  great  design  was,  first  to 
abnae  the  king,  and"  then  to  oppress  the  people, 
ftariog  bis  good  disposition  to  us ;  the  Triple 
lasagne  was  nsade  to  check  a  great  prince; 
to  ruin  the  Protestant  religK>n  was  the  design, 
and,  without  Money,  that  was  not  to  be  car- 
ried ott)  which  money  was  given  for  the  main- 
lainSiig  the  Triplo  Alliance;  and  then  more 
asoney  was  got,  by  stopping  the  Exchequer,  to 
the  undoing  of  many  noiMlreds  of  persons.—- 
Tben  a  Declaration  for  the  ease  of  tender 
eoseciences,  and,  under  pretence  of  Toler»- 
tioDy  suspending  by  it  all  ecclesiastjcal  laws, 
and,  in  consequence,  laying  all  laws  aside; 
vpon  the^dedaratioa  of  war  against  Holland, 
•mies  were  raised,  and  popish  officers  at  the 
head  of  them,  and  in  places  of  civil  aathorities, 
hatMurs,  and  dignities;  then  Popish  officers 
are  sent  over  into  Iveland,  Papists  pat  into 
Imst  and  office  there ;  then  in  Scotland,  an  army 

*  The  Duke  was  at  this  time  only  a  Peer  of 
Scotland.  But  in  June  following  he  was 
created  an  Englbb  peer,  by  the  title  of  earl  of 
OiiUfotd. 


is- raised  to  Inarcb  into  £to|laAd.&e.  or  hv  aoy 
other  cause  wherein  '  the  kmg's  honour  or  great- 
ness may  be  eenccrned;'  hm  the  greatness  of 
the  king  -ronsiBts  in  govefning  a  free  people  ; 
the  paiiiameat  tupplied  and  brought  him  from 
banishinent,  mid,  because  tlie  king  wookt 
liearken  to  their  advice,  they  must  be  proro- 
^ed,  the  juncture  of  iheir  time  not  being  tit 
lor  the  fleet  agaiast  llolhmd ;  they  suppose  «# 
would  give,  and,  if  not,  the  necessity  must 
justify  raisiog  of'  money  :  what  benefit  Imd  n  e 
but  fruitless  battles  at  sen,  and  engaging  us,  by 
the  French,  yntU  iiis  allies?  The  king  was  per- 
suaded that  the  parliament  would  not  assist 
bis  interest,  but  doubts  not  but  time  ^'\\\  de- 
monstrate the  contrary :  when  we  would  have 
reached  these  men,  we  were  prorogued,  and 
now  tliere  is  a  necessity  of  giving  money  ;  the 
king*>.  credit  lost,  the  people  poor,  jealousies 
great,  and  all  might  have  been  remedied 
by  our  meeting. — ^Lauderdale  asserted  *  Edicts 
superior  to  law/  and  it  was  spoken  in  the  pre* 
sence  of  the  king  and  council  |  no  greater 
afginment,' though  some,  he  doubts  not,  have 
doae  it  privately,  but  he  publicly:  Ha* 
miiton's  book  asserts  the  king*s  authority 
of  raising  Money  without  Pariiaoieot,  and 
it  was  conntenanoed  by  Lauderdale  in  1667. 
When  lord  Rothes  was  comasissioner,  then 
was  the  foundation  of  this  army,  but  it 
came  not  to  mattmty  till  1660,  when  Lau- 
derdale was  commissioner;  it  was  then  kept 
on  foot,  and  boasted  of;  it  is  not  unknown 
at  what  vast  greatness  this  person  has  lived, 
thereby  bringing  the  king  into  necessity,  and 
disobliging  the  boose,  that  we  should  not  sup- 
ply :  I^udcrdale  sued  out  the  king's  pardon  % 
anew  trick  our  great  men  ha%'e  gotten,  fesring 
our  enquiry,  and  would  arm  themselves  against 
us  with  the  king's  pardon ;  let  this  be  ooosi* 
dered  and  weighed  well :  le^s  crimes  than  these 
have  brought  men  to  the  scaffi>ld,  but  the 
temper  of  this  house  is  not  desirous  of  blood. 
The  5th  R.  3.  counsellors  were  removed  with- 
out cause  :  the  people  only  spoke  ill  of  them. 
11  R.  8.'  the  duke  of  Ireland,  and  sir  John 
Crosby  were  impeached ;  the  people  spoke 
ill  of  them,  90  Hen.  6.  the  lord  Dudley  for 
the  same  cause :  It  may  be  the  case  of  peers 
of  England,  and  this  upon  no  other  article 
but  merely  the  people  speaking  ill  of  them,  dd 
C*  1.  remonstrance  against  the  duke  of  Bucks, 
bishop  Neale,  arch-bishop  Laud,  to  be  removed 
as  evil  counsellors :  moves,  '<  That  this  great 
person,  the  duke  of  Lauderdale,  may  for  ever 
oe  removed  from  the  king's  presence." 

Mr.  Secretary  Coventry,  To  condemn  a  man, 
without  hearing,  he  never  knew  the  preced'ent 
before  in  this  house. 

Mr.  Stoekdale,  If  for  taking  away  blood, 
witnesses  must  be  sworn  ;  but  to  remove  this 
man  you  haive  testimony  sufficient  to  ground 
an  Address  to  the  king ;  so  notorious  a  man  ^ 

Sir  Rob.  Carr.  A  person  was  accused,  and 
you  gave  a  day :  moves  to  consider  of  it. 

Col.  Birth,  It  is  true,  there  was  a  person 
had  a  day,  but  he  had  nopardoP|and  be  wonld 
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k*?e  XAOd«H«l«  tent  whtr*  <Ui0li*«ra  ui 

Sir  Jo^a  DamroHi^.    It  is  btrd  lo  oon^oaw 

*  man  without  being  he^rd  ;  *  rtoioved  from 
the  kini^'t  preicnoe'  U  as  htrd  •  judgpoMiit  m  a 
nan  can  have :  thinkft  it  worthy  cootidenition 
to  give  him  a  day. 

Sir  John  Trevor,  If  youpioeeed  merely  to 
tutpend  him  from  the  king's  *  CouoctU^'  you 
may  do  it,  but  if  from  the  king's  '  preseoce/ 
^here  no  manner  of  proof  it  taken,  yon  ought 
to  give  him  a  day ;  by  way  of  confitcatioii^  or 
attainder,  you  give  time,  but  as  to  '  removal 
from  counsels/  you  need  give  none. 

Mr.  Howe,  He  was  the  most  active  person 
to  bring  the  late  king  to  his  murder :  he  was 
soUcitor  from  Scotland  to  bring  the  late  king 
to  the  block,  and  to  destroy  this  king  by  giving 
ill  advice  to  him. 

Mr.  Gammay  has  oftea  htard  that  this 
man  brought  the  declaration  from  Scotlaad  to 
bring  chelate  king  to  the  block,  and  those  peo- 
ple had  a  horror  for  the  fact  would  have  him 
come  and  answer  it  here,  and  all  that  hre  con- 
cerned with  hioi !  be  has  heard  of  one  Murray 
kept  in  the  Tower,  hy  the  instiKation  of  Lau- 
derdale,  for  complaimnjt  against  him  ;  these  are 
violences,  when  no  writs  ofHaheas  Corpus  can 
be  bad ;  and  would  send  to  the  Gatehouse, 
where  he  nows  stands  committed,  for  the  Mit- 
timus: jou  will  6nd  it  of  bis  own  making,  and 
illegal :  agrees  to  the  Address  for  removing 
bim ;'  and  would  have  a  Bill  to  make  it  treasoo 
if  ever  he  return  hither  acain. 

Mr.  Sec.  Ccventry,  If  he  be  guilty  of  this 
horrid  crime  alledged,  will  not  defeod  him ; 
Betther  will  he  condemn  him  without  proof. 

Sir  John  Birkenhead,  The  duke  of  Ireland, 
Oxford,  and  Somerset,  had  a  day  assigned  them 
—No  man  has  been  banished  the  king's  pre* 
seoce  on  this  formality,  thoof(h  you  cannot 
have  greater  evidence ;  it  may  be  he  may  con- 
fess it ;  many  thiuKS  are  law  in  Scotland,  and 
not  so  here ;  would  not  have  a  precedent  to 
reach  every  body :  assign  him  a  day,  and  you  will 
tread  more  safely,  and  do  him  rights  and  ae 
auin  wrong. 

'  Sir  7%oni0ff  Liilieion  has  heard  a  great  man 
in  the  Rump,   and   a  counsellor  then,  say, 

*  That  Lauderdale  did  solicit  that  bloody  Kirk- 
Declaration  Bgaiast  the  king ;'  does  not  name 
the  person,  bceause  desired  not  to  do  it :  would 
have  him  removed  from  the  king's  person  and 
counsels  hr  ever.  This  thing  is  iiot  so  hard,  he 
at  a  great  distance,  and  great  aflairs  in  Scot- 
land to  attend,  and  so  he  may  eicnse  himself 
from  commg,  and  perhaps  when  oome  we  may 
BoCbe  sitting  and  if  he  will  come^  at  any  time^ 
he  mny  be  tried  by  parliament. 

Col.  Sondyt,  »nce  he  has  heard  that  Lau- 
derdale Imd  some  part  in  the  king's  mnrder^ 
that  has  raised  him ;  nod  would  Imto  him  as 
much  sequestered  from  the  wnrld>  as  from  the 
king,  and  would  have  '  a  Bill  of  Attainder 
againstfhim.* 

Mr.  Sackewereli  fears  thai  this  lord  has  not 
liit  his  old  evil  piiBciplii^  httt  imppettd  the»  | 


the  8n6teh  Act  «fliUitia  plainly  sham  its  It 
puis  the  king  in  power  plainly  to  alter  nay  thing 
m  Church  or  State,  and  so,  by  tliis  nnujf  po- 
pery may  be  set  up :  a«»t  content  ta  keep  their 
law  in  Seotlaod,  but  printed  here  by  antaoriiy  ; 
it  was  done  this  time  twetvemontb,  when  the 
qiestion  was,  whether  all  your  laws  moat  bn 
set  aside  ;  and  therefore  is  for  stdnding  kiaa 
for  ever  from  the  king's  presenea,  and  sui  Aot  of 
banishment. 

Col.  Sf  rsMveyi  would  have  the  words  *  ob* 
noxious  and  oangerous'  retained  in  the  vote  s 
our  Saviour  panlooed  them  that  persecuted 
him,  but  where  a  man,  hy  nlker-actiona»  has 
done  ill,  his  righteousness  shall  be  fofjgntten, 
wlien  transgressing  de  none:  he  abhors  the 
crime ;  but  consider  your  case ;  *  sequestering 
bim  from  the  kioc*s  presence  and  the  kinfdons  s' 
common  fame  from  this  house  is  a  g^vntcr 
ground  for  accusation  than  thought  to  bo.^ 

Sir  H.  Temple  does  not  remember  thni,  by 
any  of  i lie  precedents,  men  were  sent  for,  and 
time  given  them  to  answer;  this  vote  is  with 
that  moderation,  *  to  remove'  only :  would  add 
sdbething,  that  it  may  have  more  strength, 
viz.  *  as  a  man  found  by  this  house  to  be  dan- 
gerous.' Has  heard  of  his  being  no  lees  arhi- 
tary  in  Scotland  than  here ;  to  have  nmde  him* 
self  a  perpetual  commissioner  there. 

Sir  John  Motuom  hears  it  said,  '  that  eveiy 
subject  has  a  right  to  come  into  the  king's  pre- . 
sence ;'  tlierefore  to  prevent  that,  wl^n  we 
are  up,  would  have  a  Bill,  as  well  as  an  AA» 
dress  now. 

Sir  ElM  Hartey  would  have  a  Bill  ordered 
to  make  it  treason  for  hiss  to  return  to  Ragland. 

Mr.  Waller  thinks  as  bad  of  this  case  as  any 
man  here;  If  so  much  had  been  against  loid 
Strafford,  would  not  have  then  been  agninat  his 
Impeachment.     . 

Sir  W,  Coventry.  The  bill  aa  propoaed,  it 
contradictory  to  wbntynu  have  spoken  of'  re- 
moving him  firom  the  hinges  presence.'  Tlsn 
king  may  remove  him,  hy  his  own  power,  <  fro* 
his  presence/  at  the  request  of  any  private  mnSf 
and  when  it  is  done,  it  is  well  done  i  every 
subject  has  a  right  of  petitioning  the  kio^ 
though  he.  be  not  of  his  bed-ohamber  of  coon* 
cil ;  hot  it  is  not  so  easy  a  thing  Co  eidnde 
any  man  out  'of  the  kingdom.'  To  mnkes 
preoedent  to  eicfaide  a  man  *  the  kingdea^' 
wiiliout  hearing  him,  cannot  agree  to  it. 

Mr.  Boeenmen  desires  that  lord  Clareodon|b 
Bin  of  Banishment  may  not  be  a  precedent'; 
that  was  done  soesewhat  hastily. 

Sir  T,  Ckrfee  would  have  a  Bill,  to  foi^sd 
him  coming  within  Ig  miles  of  the  court,  wheiN 
ever  the  king  shaU  be :  will  oonsent  to  tim% 
and  no  fiurther. 

Resolved  nem.  con.  **  That  an  Address  h« 
**  presented  to  his  majestv  to  remove  the  duke 
*'  of  Lauderdale  from  all  ois  eniplojments,  and 
*'  from  his  presence  and  cooodls,  for  ever;  be- 
**  ing  a  person  obnoxious  and  daiigeroitt  to  the 
**  0>vetuiient.'' 


• 

For  an  mcoooni  of  Lft«4crdUil«'«  alMwiiMibte 
nHgovtmiBeoc  of  Sooclftii4y  tee  the  foarth  ?t>- 
lome  of  the  Hhtory  of  thmt  kingdom  by  Mr. 
Luaf[«  who  io  relaliog  ihe  tnin»«ctioi»  of  the 
jmr  1063f  thusdeacribes  him  : 

«*OrigioiaijiiotleM  atteched  to  the  cove- 
seat  than  et  present  to  the  coiirt^  be  engtf^ed 
in  it!  measoret  with  the  bmI  of  a  proselyte ;  d<^ 
tcraiincd  that  n6  compliaoce  ibould  be  omitted 
to  promote  his  ambition  or  to  preserve  bis  place. 
His  personal  appearance  is  perhaps  satiricaUj 
described  nsenormoos  or  uneouth;  his  hair 
«••  teil  and  dishevelled  ;  his  tongae  too  hie  for 
cNsCioct  articobtion;  bis  address  nnierachMw, 
•nd  his  manners  coarse^  bctsterou^,  and  unstti^ 
nble  to  the  fastidions  refinement  of  a  coert. 
During  ft  tong  imprisonment^  his  nuitd  had  been 
oanfoUj  improved  by  itudy,  and  imprcMed 
with  a  senee  of  religion  which  was  soon  effiiced 
OB  hii  vetttrn  to  the  world.  His  learning  was 
eKteosive  and  accurate;  in  pnblie  aflairs  his 
experience  was  considerable,  and  his  elocution 
oopioos^  though  unpolithed  and  indistinct. 
Bet  his  temper  was  dark  and  vmdiclivey  inca* 
pabie  of  frimdahip,  mean  and  abject  to  his  sa-> 
perioriy  baughty  andtyranoioal  to  his  hiferion; 


and  his  judgment  seldom  oorrect  or  jost,  was 
obstinate  in  error,  and  irreelaimsble  by  advice. 
His  passions  were  furioos  and  aneovernable^ 
imleM  when  his  interest  or  ambition  interposed  i 
his  violence  was  ever  prepared  to  suggest  or 
toeiecute  the  most  desperate  coansels;aad 
his  ready  eomplianee  preserved  his  credit  with 
the  king,  tiUhis  facolrics  were  vbibly  impaifed 
with  age.'' 

The  descriptions  left  of  him  mav  perhaps,  as 
Laing  suggests,  agRravate  tlie  unfavoarableness 
of  hift  personal  appearance :  there  is  no  reason^ 
however,  to  doubt  that  it  was  sufficiently  un- 
couth, tn  the  following  ironical  descriptioa 
(which  is  said  to  have  been  composed  by  Ro- 
chester, but  which  1  have  never  seen  in  print), 
of  Charles  S,and  a  party  of  his  associates^  thu 
ugliness  of  Lauderdale  is  selected  as  the  topiu 
of  characteristical  allusion  to  him : 

See  Monmouth  the  witty, 
And  Laaderdale  pretty. 

And  Fra%er  that  learned  Physictttly 
Then  the  Duke  fur  a  jest. 
And  above  all  the  rest, 

The  King  for  a  wise  Politician. 


^t 


iS3.  Proceedings  in  the  House  of  Commons  against  the  Duke  of 

Buckingham:  S5  Charles  II.  a.d.  1()74. 

X  HE  Proceedings  against  Lauderdale  were 
doaely  followed  by  oth^s  against  Bnckinieham. 

On  the  iSih  day  of  Jannary,  1674,  a  Letter 
beioc  brought  in  to  the  Speaker  of  the  House 
of  Commons,  signed  <*  Buckingham,'*  on  his 
offering  to  read  it, 

Mr.  St^kiaU  said.  He  would  not  have  the 
Letter  now  read,  he  having  somethhig  to  offer 
ag^nst  the  duke  of  Buckingham.*    Whatever 


*  /'  The  duke  of  Buckingham  was  a  man  of 
a  noble  presence.  He  bad  a  great  liveliness  of 
wit,  and  a  pectihar  faculty  of  turning  all  tilings 
into  ridicule  with  bold  figures  and  natural  de- 
scriptions. He  had  no  sort  of  literature;  only 
be  was  drawn  into  chemistry;  and  fnrsome 
years  he  thought  he  was  very  near  finding  the 
Philoeopher'^  Stone.  He  had  no  principles  of 
i«ligi«ii,  virtue,  or  friendship ;  pleasure,  frolic, 
•r  eatravngant  diversion,  was  all  that  he  laifl 
10  heart.  He  was  true  to  nothing^  for  h^  was 
■at  true  to  himself.  He  had  no  steadiness, 
aor  condocc  He  could  never  fix  his  thoughts, 
nornovem  his  estate,  tfaoogh  then  the  greatest 
in  England.  He  was  bred  about  the  king,  and 
§&r  many  years  he  had  a  great  aseendaiit  over 
bbn;  but  he  spoke  of  him  to  all  penona  with 
that  contempt,  that  at  last  be  drew  a  Ustmg 
d^Mrnce  upon  himself;  and  he  at  length  rained 
both  body  and  mind,  fortune  and  reputation, 
e^oally.  The  madness  of  vice  appeared  in 
bis  person  in  maiijr  instances ;  since  at  last  be 
boeame  comempuUe  and  poor,  sickly,  and 
sank  hs  bb  parts,  as  weU  as  in  ai  other 
spects;  so  that  has  convtrsatioii  w«  « 


that  Letter  contains,  he  has  a  charge  ac^atOst 
the  oerson,  of  as  high  a  nature  as  the  Letter 
can  De  :  says,  it  is  irregular  for  th6  Speaker  to 
bring  us  a  new  business ;  the  Letter — He  was 
interrupted  hy 

Sir  Ch,  Wheeler,  To  order  of  proceedingS| 
in  reference  to  your  vote,  after  what  manner  I 
Would  have  some  previous  consideration,  thai 
one  man  may  not  prevent  another. 


avoided  as  ever  it  had  been  courted.  HiA 
main  blame  of  the  king's  ill  principles,  and  bad 
morals,  was  owing  to  the  duke  of  Buckingham.*^ 
Burnet. 

Oryden  in  his  Absaloos  and  Achitophsl  says^ 
that  be  was 

*<  A  man  so  various,  that  he  seemed  to  be 
Not  one,  bat  all  mankind's  epitome ; 
Stiff  in  opinion,  always  in  the  wrong; 
Was  ev'ry  thing  by  staKs,  and  nothine  long; 
But,  in  the  courie  of  one  revolving  moon, 
Wns  chymist,  fidler,  statesman,  and  buSbon ; 
Then  aU  for  women,  painting,  rhyming,  drink* 

Besides  bn  thousand  frsaks  that  dy*d  in  thisk« 

ing. 
Blest  madflum  I  who  could  every  hour  enspioy^ 
With  something  new  to  wish,  or  to  ei^oy  ! 
Railing  and  praising  were  his  usual  tliemes. 
And  both  (to  shew  his  judgment)  in  estremes  | 
So  over  violent,  or  over  civil, 
That  every  ssan,  with  hiffl|  was  god  or  devil.    • 
In  suuand'ring  woaltb  was  bis  peculiar  art: 
Nowtng  wuni  wrewnrdcdbul  dsssrk 

S 
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Mr,StO€kdaU*  Would  have  dlmrn  con* 
ccrntd,  named :  and  you  are  posteased  of  one 
against  whom  he  has  a  charge  }^  duke  of 
Backingham;  that,  if  encouraging  or  prac- 
tising, and,  be  snppoies,  establishing  Popery ; 
if  taking  money  from  the  subject,  and  breaking 
the  Triple  Alliance,  and  engaging  us  in  this 
French  alliance,  be  a  Charge,  be  has  a  Charge 
against  the  duke  of  Buckingham :  the  proofs 
are  not  so  ready  as  the  last,  but  the  particu- 
lars will  all  be  proved  :  offers  not  an  Impeach- 
ment :  tboQgh  the  crimes  may  be  proved,  im- 
peachments take  up  a  long  time ;  it  may  be 
longer' than  we  have  to  sit:  his  own  letters 
fhow  corresponding  with  Peter  Talbot,  the 
pretended  archbishop.    When  Ireland  was  in 

Beggared  by  fools,  whom  still  he  found  too  late ; 
Be.  had  his  jest,  and  they  had  his  estate. 
IlelaughM  himself  from  Court;  then  sought 

relief 
By  forming  parties,  but  could  ne*er  be  chief: 
'  For,  spite  of  him,  the  weight  of  bus*ne!ls  fell 
On  Aosalom  and  wise  Achitopbel : 
Thus,  wicked  but  hi  will,  of  means  bereft, , 
He  left  not  faction,  but  of  that  was  left.'' 

Pope  thus  paints  at  once  his  character  and 
Ihe  last  scene  of  his  life,  which  on  April  16, 
S4S88,  was  closed  at  Kirkby-moor^side.    The 
Biographia  says,  that  he  leh  much  more  than 
•nough  to  pay  his  debts : 
*'  In  the  wor»t  inn's  worst  room,  with  mat  half- 
hung, 
The  floors  of  plaister,  and  the  walls  of  dung. 
On  once  a  flock-bed,  but  repaii'd  with  straw. 
With  tape-ty'd  curtains  never  meant  to  draw, 
The  George  and  Garter  dangling  from  that  bed 
Where  tawdry  yellow  strove  with  dirty  red, 
■  Great  Villiers  lies — alas  ?  bow  chang*d  from 

him. 
That  life  of  pleasure,  and  that  soul  of  whim ! 
Gallant  and  gay,  in  Cliveden's  proud  alcove.- 
The  bow'r  of  wanton  Shrewsbury  and  love ; 
Or  just  as  gay,  at  council,  in  a  ring 
Of  mimic  statesmen,  and  their  merry  king. 
No  wit  to  flatter,  left  of  all  his  store  ! 
Vo  fool  to  laogh  at,  which  he  valu'd  more : 
There,  victor  of  his  health,  of  fortune,  friends, 
And  fame,  this  lord  of  useless  thousands  end  !** 

Sir  John  Dalrymple,  4to  edition,- vol.  9, 
p.  931,  notices  that  Banilon  writes  March  16, 
1679,  to  his  ooorty  That  Buckingham  dares 
not  attend  the  House  of  Lords,  in  the  prose- 
cution of  lord  Danby,  because  Danby  threat- 
ened him  with  a  prosecution  for  Sodomy. 
There  is  in  Tremaine*s  Pleas  of  the  Crown, 
171,  an  Indictment  at  the  soit  of  the  King 
and  Buckingham  acainst  eleven  persons,  of  the 
names  of  Hickley,  liiggios,  Smith,  Jones,  Ha* 
ley,  Curtis,  B)ood,  Christian,  O'Brian,  Leroarr, 
and  Bradley,  for  endeavouring  to  suborn  per- 
loot  to  swear  against  the  duke  of  Buckingham 
that  he  was  guilty  of  Sodomy.  As  to  this  and 
other  imputations  on  Buckingham,  see  the 
duke  of  Backin|ham's  Litany,  inserted  in  a 
Note  to  hie  Liiii  m  the  Biograpliia  Britannica. 


great  danger  by  Popery,  he  advised  the  army 
to  be  drawn  out  of  that  kingdom,  and  headed 
his  own  regiment  with  Popish  officers.  At 
Knaresboroogh,  Whitsuntide  last  (the  Standiai 
Army  was  then  forming)  this  duke  came  into 
Yorkshire  to  raise  m^n;  a  poor  man,  being 
pressed,  came  to  the  overseers  of  the  poor,  and 
told  them,  *  You  must  provide  for  my  wiit 
and  children,  I  am  pressed  away  and  cannot 
maintain  them.'  The  duke  sent  for  the  over* 
seer,  and  beat  him  for  not  doing  it,  and  sent  a 
warrant  to  the  marshal  of  the  West  Kidinj^  of 
Yorkshire,  to  keep  him  till  farther  order  Imn 
him;  the  man  applied  to  the  duke,  and,  after 
3  days  imprisonment,  was  delivered  by  the 
marshal  (Wainman)  who  demanded  30/.  fees, 
and  got  d/.  for  thrf*e  daya :  thi«  was  done, 
when  there  was  a^rospect  of  arbitrary  power, 
and  this  was  the  first  action  of  martial  law, 
committed  by  a  martial-man.  The  next  is  the 
duke's  taking  of  money,  2s.  6d,  upon  eveiy 
horse  exported  at  Dover,  by  virtue  of  his  place 
as  Master  of  the  Horse,  against  law :  breakiag 
of  the  Triple  Alliance :  tlw  duke  was  sent  into 
France,  and  what  treaty  he  made  there  we 
know  by  the  effect ;  the  Triple  AlUaoce 
broken :  lord  Bellasis  was  sent  to  Dunkirk, 
and  the  duke,  though,  he  had  no  business,  yet 
would  go  to  see  the  king  of  France,  and  has 
heard  what  presents  he  Imd  there,  and  believes 
it  will  be  proved :  his  endeavours  to  take  away 
the  affections  of  the  king*8  good  subjects,  by 
saying  '  that  t)ie  king  was  an  arrant  knave, 
and  unfit  to  govern ;'  Dr.  Williams  can  prove 
it:  he  has  &frauded  the  king's  servants  of 
their  wages,  so  disadvantageous  to  his  service; 
this  is  public ;  now,  there  is  a  Petition  against 
him  in  the  House  of  Lords  of  a  strange  natnre  t 
killing  the  eari  of  Sfirewsbury,*  and  liviog 
scandalously  with  his  widow.  Not  only  that, 
but  he  has  attempted  a  horrid  sin  not  to  be 
named ;  nsit  to  be  named  at  Rome,  where 
their  other  practices  are  horrid  :  moves,  'That 
a  person  so  dangerous  to  the  government, 
and  of  so  ill  a  life  and  conversation,  majpbe 
removed  from  the  king's  presence  and  from 
all  his  employments :  and  tor  *  an  ^^  ^ 
Banishment'  against  him,  as  against  the  dake 
of  Lauderdale. 

Sir  John  Coventry.  This  man  has  made  it 
his  business  to  sow  dissention  betwnt  the  kiof 
and  this  House,  but  he  is  not  a  man  to  pot 
things  in  execution  when  inncb  danger  is  in 

•  This  was  in  a  duel,  March  16, 1667.  "  The 
Countess  is  said  to  have  held  the  duke*s  hon^ 
disguised  like  a  page,  during  tlie  coesbat ;  to 
reward  his  prowess  in  which,  she  went  to  bed  to 
him  in  the  shirt  stained  with  her  husbands 
biood.''  Walpole^s  Noble  Authors,  voLii«P* 
89,  a. 

Of  thb  intrigue,  Marvell,  in  one  of  his  1^ 
ters,  makes  the  following  mention:  <fBock« 
ingham  runs  out  of  all  with  Lady  Shrewsbury; 
by  whom  he  believes  he  bad  a  son,  to  whom 
the  king  stood  godfather  i  it  died  yoeng*  ••" 
ofCoventty."  •' 
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tke  c4ic:  wfa^n  the  king  kad  bis  nriniftters 
in  France^  the  duke  of  B.  put  maoy  of  hit  ter- 
vants,  incogoito,  to  treat  with  the  tninisters  of 
that  toCate,  Papists  and  persons  ill  affected  to 
our  governoieiit :  it  is  a  sad  condition  we  are 
ID,  to  have  a  man  so  near  the  king's  person 
that  contemns  his  person :  t>iis  duke  has  given 
night  and  lanthorn  counsels,  not  to  be  owned 
b^  the  rest  of  the  counseUori.  tie  corresponds 
with  a  traitor,  Peter  Talbot;  the  letter  was 
burned  in  the  king's  bed-chamber^  and  piirt 
remains :  tome  sa^  the  duke  is  not  asbtmed  of 
that  profession ;  u  is  known  to  you  all,  that 
these  people  have  been  protected  by  him :  it 
may  be  said,  that  the  ofhcers  of  his  regiment 
are' Protestants,  but  we  mav  tbank  the  Com- 
moDs  of  England  for  it:  if  these  things  be 
proved,  he  desires  the  duke  may  be  removed 
from  tbe  king's  person  for  ever. 

Mr.  Howe.  Besides  all  this,  when  the  king 
was  at  Windsor,  becanse  he  would  not  stay  so 
long  as  tlie  duke  would  have  him,t  he  rook  the 
bridle  from  tlie  kiug's  horse,  to  tbe  great  dan- 
ger of  the  king's  person,  and  tbe  duke  was  then 
Master  of  hb  ilorse. 

Sir  Wimtott  Churchill.  He  that  ir«uld  an- 
swer this  charge  of  tbe  duke's  may  do  himself 
more  wrong  than  the  duke  has.  Wishes  tbe 
particulars  as  easily  proved  as  charged :  the 
bosinese  of  Windsor  he  knows :  the  duke  is  not 
far  from  yoo,  and  supposes,  if  the  Letter  be  not 
of  im penance,  the  doke  has  forfeited  his  un- 
derstanding as  the  charge  makes  bira  forfeit 
his  reputation :  men  of  his  quality  will  not  in- 
form you  of  trifles :  the  Letter  may  be  of  con- 
oemment;  it  mav  discover  something  you  know 
DOC  (as  tlmt  in  the  Lords'  House  about  a  plot) 
tbereibre  woo  Id  read  it. 

Lord  Cavendish. .  Should  the  artifice  of  the 
man  put  it  oat  of  our  power  to  proceed,  it 
would  be  of  ill  conseqtieoce :  would  have  hiin 
removed  from  offices  and  councils  about  tlie 
king  and  suspended  his  presence  till  farther 
|iroceedcd  against. 

Sir  Tho.  Chrges  would  first  put  tbe  qnestioa 
lor  *  the  Address,'  and  then  read  the  Letter. 
No  great  need  of  particular  proof;  but  all  you 
desire,  is,  that  he  may  not  be  near  the  king's 
berscto  to  pursue  these  dangerous  counsels :  in 
Scotland,  did  he  not  correspond  with  Argyle, 
and  ransack  the  king's  close-stool  for  papers  ? 
There  were  shrewd  suspicions  of  him  in  the 
nebelliou  in  the  north,  and  soon  after  he  got  his 
pardon.  Is  it  no  crime  to  kill  the  husband, 
and  prostitute  the  wife  i  He  accuses  him  not, 
for  it  may  be  pardoned  ;  but  for  us  to  counte- 
nance such  things,  will  bring  God's  judgments 
upon  us:  after  so  great  an  accusation,  to  come 
•o  fiuniliarlv  amongst  the  lords,  his  judges,  and 
to  do  his  offices  about  tbe  king,  argues  a  strange 
boldness :  there  are  seven  persons  that  have 
had  five  pardons  since  the  Kestoration  of  tbe 
king;  two  by  act  of  parliament,  and  three 
under  tbe  great  seal,  for  murder,  treason,  &c. 

t  It.  was  whispered  <<  at  a  drioking-bont,'' 


SO  that  jfou  can  never  lay  hold  of  him :  since 
March  last  he  has  got  anutlier  Pardon,  and,  as 
the  docket  says, '  for  all  treasons,  insurrections, 
murders,  misprisions,  manslaughters,  &c.  com* 
mittcd  or  done  before  the  14th  of  Nov.  last.' 
This  is  in  some  sort  a  confession  of  the  guilt  of 
so  many  crimes  as  are  enumerated  in  the  par- 
don :  you  must  give  it,  by  Vote,  for  the  safety 
of  witnesses,  and  he  to  be  '  removed  from  the 
king's  person.'  Men  are  awed ;  and  at  the 
reading  of  tbe  Petition  against  him,  in  the 
honse  of  lords,  there  was  a  great  silence :  h» 
has  not  common  bowels  of  mercy  ;  he  beat  an 
old  gentleman  for  desiring  him  not  to  ride  over 
his  com,  kill  tbe  blood  ran  down  his  hoary  head. 
At  Barnet  he  beat  a  poor  soldier  in  bonds 
ahout  the  unfortunate  killing  lady  Shrewsbury's 
coachman :  moves  as  before. 

Sir  Edm,  Jtnningt.  The  Letter  may  be  ef 
consequence.  .  Tbe  paper  of  discoverv  waft 
read  in  the  Lords  house,  and  he  woola  have 
the  duke's  Letter  read. 

The  Duke's  Letter  waff  then  read,  as  foHows s 

*  Mr.  Speaker ;  I  desire  you  to  do  me  the 
'  fiivour  to  get  leave  of  the  hon.  House  ofCom- 

<  mous,  that  I  may  inform  them,  in  person,  of 

<  some  truths  relating  to  the  public ;  by  which 

<  you  will  much  oblige,  &c.  Bixkingbail/ 
•  Jan.  13, 1674,' 

Mr.  Sachevtrell,  You  ought  to  hear  the 
Dnke,  because  the  matter,  be  pretends,  is  pub- 
lic, and  you  tnay  be  concerned. 

Mr.  Carraamy  hopes  you  will  do  justice  to 
all  men.  If  you  pass  your  vote  against  him, 
of  what  validity  will  any  thing  be  that  he  can 
say  \  Moves  that  that  right  may  be  done  to 
tbe  doke,  which  voa  will  not  deny  to  the  mean- 
est commoner:  lord  chief  justice  Keeling,  and 
tbe  earl  of  Bristol,  had -a  chair  set  for  themr 
you  beard  them  speak,  and  Bristol  cleared 
your  member,  sirKd.  Temple*:  would  now 
bear  the  duke. 

Sir  Tho.  Clargee.  This  man  has  done  his 
impieties  in  the  face  of  tbe  sun  ;  he  prevented 
our  meeting  in  Oct.  last.  lias  he  not  per- 
verted the  king's  word  ?  Would  only  now  ha^^e 
him  removed  from  the  king's  council.  My  lord  ' 
of  Bristol's  coming  hither  was  a  voluntary  de* 
sire,  and  nothing  against  him  here:  is  not 
against  his  coming  in,  but  would  first  remove 
him  from  tbe  king's  person. 

Col.  Birch,  Such  things  as  the  duke  baa 
done,  cannot  be  without  company :  would 
have  him  come  in,  and  hear  him  what  ha 
can  say. 

Mr.  Sawyer,  Your  vote  may  discourage 
him,  that  he  may  say  little  to  you,  and  pos* 
sibly  be  ma)r  reveal  something  in  compensation^ 
by  way  of  discovery  :  wodld  bear  him'. 

Col.  Stranguays,  Hear  him  what  he  can 
say :  some  vices  of  the  man  may  not  taka 
away  a  man's  testimony. 

Tbe  Duke  of  Buckingham  was  mdered  to  be 

r 
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called  in,*  and  a  chair  was  set  for  him  on  the 
lefc  hand  ef  the  bar,  tije  •erjeant  standing  with 
his  mace  on  his  right  hand.  Then  the  duke 
sainted  tl^e  house  round. 

Ordered,  **  That  the  Speaker  ask  him,  Whe* 
ther  he  owned  die  Letter  he  tent  him,  and 
what  he  hai  to  communicate  to  the  house^  of 
concernment?" 

The  Duke  tat  a  short  apace,  covered :  then 
the  Speaker  asked  him,  ice.  and  showed  him 
the  Letter,  which  the  Duke  owned.  The 
Speaker  then  said,  '^  The  hoube  is  readjr  to 
hear  what  your  grace  has  to  say,  relating  to 
the  public  service.*' 

The  Duke*i  Speech  to  the  Home  qfCommom. 

The  Duke,  standing,  then  said,  ^  I  have 
vritten  tomethiiig,''  [Tumbling  a  Paper  in  his 
band]  ^  but  will  trust  to  my  Own  present 
thoughts.  I  give  this  hoo.  Iiouse  humble  thanks 
for  the  honour  done  me,  iu  admitting  me  to 
come  and  speak  here,  t  have  Hlways  made  it 
my  business  to  get  the  good  opinion  of  this 
house;  I  desitv  that  my  actions  maybe  ex- 
amined, and  I  will  stand,  or  fiUl,  by  the  cen- 
sure and  judgment  of  this  Iwuse :  tlie  business 
against  qie,  I  understand,  b  the  breaking  of 
the  Triple  Alliance ;  I  had  as  great  a  band  in 
making  it  as  any  man  t  my  going  to  Holland 
was  to  hinder  De  Witt's  conjunction  with 
France,  and  I  did  no  ill  service  in  ic,  and 
'  the  more  t1ie  thing  is  examined,  the  more 
my  innocence  will  appear.  I  was  not  of 
the  opinion  of  a  war,  and  France  to  take 
all,  and  give  us  nothing;  if  mv  advice 
bad  been  followed,  there  would  have  been  bet- 
ter effects ;  it  ib  not  my  practice  to  accuse,  but 
it  i%  hard  if  a  man  may  not  clear  himself.  I 
have  been  in  as  much  danger,  for  my  respect 
to  this  house,  as  any  man  ;  have  been  turned 
out  of  all.  my  places  at  .court;  proclaimed 
traitor ;  witnesses  hired  to  swear  against  me, 
and  confessed  so;  no  man  can  be  exempted 
from  malicious  accusations,  and  all  for  favour- 
ing Bills  from  this  house ;  and  after  the  pro- 
claiming me  traitor,  I  had  a  Letter  from  a 
sister  ofmine,  which  was  aliedged  one  from  Dr. 
Haven  a  conjurer,  hut  through  his  name  any 
man  might'see  Richmond  and  L^-nox.f    I  was 

*  Burnet  says,  '<  That  the  Duke,  the  first 
day  of  his  being  before  the  house,  fell  inui  such 
a  disorder,  that  be  pretended  he  was  taken  ill, 
and  desired  to  be  admitted  again.  But  that 
neit  day  he  was  more  composed. '^ 

t  '*  There  was  a  poor  fellow,  who  had  a 
poorer  lodging  about  Tower  Hill,  to  whom 
the  duke  often  repaired,  in  di<iguise,  in  (he 
night;  and  lord  Arlington  had  caused  that 
fellow  to  be  apprehended,  and  his  pockers  and 
cliamber  to  he  searched ;  where  were  found 
several  letters  to  the  duke  of  Buckingham,  and 
one  original  letter  from  the  duke  to  him,  m  all 
which  there  were  many  aausoal  expressions, 
whieh  were  eapable  of  rery  ill  tfitefpretatiofls, 
and  could  aol  bear  a  good  out.    This  man  and 


not  afnnd  of  my  cttemies  in  the  bo«M  oToom* 
mons,  but  afraid  of  being  tried  for  my  lift^ 
before  von  met.'  There  have  been  great  de- 
sires of  having  me  removed  from  the  king.  I 
can  hunt  tiie  nare  withta  pack  of  hooncb,  bur 
not  with  a  pack  of  lobsters.*  If  this  htnim 
desires  it,  1  will  remove  from  the  king,  anil  go 
beyond  sea;  no  man  ought  to  serve  the  king, 
whom  the  nation  has  no  good  opinioa  of.  I 
have  spent  an  esute  in  the  king's  service, 
when  others  have  cot  thousands.  Bcgfan 
that  ran  away  with  the  bais»  when  a  robbcrv 
is  done,  yon  stop;  bat  a  nne  gentleman,  rict 
ing  upon  the  highway,  you  let  go.  I  desire  to 
be  removed  from  my  place,  and  to  have  leave 
to  sell  it.  Penena  are  vehement  upon  me,  and 
would  rain  me.  I  submit  mvself,  and  actions^ 
to  the  good  caestnictioa  or  the  boo.  booie.* 
— He  then  withdrew. 

Debate  theretm, 

Mr.  Stockisle  de6treS|  that  seeinf^  tbe  dake  is 
of  year  mind,  you  may  join  iieoewitb  turn,  and 
let  him  go  b^ood  sea. 

Lord  BaciUttrs/.t    The  doke  has  i 
yoa  of  nothing  concerning  *  pnbKc 


some  ethers,  were  sent  close  jprisoners  to  tbc 
Tower,  and  a  warrant  being  issued,  under  the 
king's  sign  manual,  to  apprdiend  tbe  doke,  he 
at  last  surrendered  himself,  and,  on  his  exami* 
nation  at  tbe  council  bosfd,  the  letter  beiag 

K reduced,  as  loon  as  he  cast  his  eyes  b|kmi  it, 
e  said,  <  It  was  not  bis  band,  but  his  sisiei's 
'  the  dnehcis  of  Richmond's,  with  whom,  be 
<  said,  it  was  known  he  bad  no  correspondence.' 
Whereupon  the  kinfi  called  for  tbe  letter,  aad 
bavins  looked  upon  it,  be  said,  '  He  bad  been 
mistaken,'  and  conlessed,  '  that  it  was  tbe 
duchess's  hand;  and  seemed  much  oat  of 
countenance  at  the  mistake :  thou^  tbe  letter 
gave  still  as  much  came  of  so8|>ieion,  foe  it 
was  as  strange  that  she  shoold  write  to  eocb  a 
fellow,  iu  a  style  very  obliging,  and  in  anawer 
to  a  letter;  so  that  it  seemed  very  reasonable 
still  to  believe,  that  she  might  have  written  it 
upon  his  desire  and  dictating.''  Earl  of  Clareo-> 
don's  Life,  p.  430,  434. 

*  **  The  duke  justified  his  own  designs,  laying 
all  the  ill  counsels  upon  others,  chiefly  on  lord 
ArKngtoo  \  intimating  plainly,  that  the  root  of 
all  errors  was  in  the  king  and  the  duke  of  York. 
He  said,  *  Hunting  was  a  good  dtver^on,  but 
if  a  man  would  hunt  with  a  brace  of  lobsteia 
he  would  have  hut  ill  ^port.'  He  bad  used 
that  figure  to  mybdf ;  hut  had  then  applied  it 
to  prince  Rupert  and  lord  Arlington.  It  was 
now  understood  to  go  higher."     Burnet. 

t  '<  Son  of  tbe  earl  o«  Doiset,  to  wbicb  title 
he  ^ttccveded  in  167T,  having  been  created  earl 
of  Middlesex,  \67!i.  He  was  a  volunfeer  in  tbe 
first  Dutch  wHr,  in  1665,  and  the  night  before 
tbe  engH^emfnt,  coiM(>osed  the  fiininus  soag, 
*  To  all  you  ladies  now  at  Innd,'  &c.  At  rbe 
Revolution  he  wns  early  engaged  m  the  inter- 
est of  tlie  prmee  of  Orange,  and  was  pitched 
upon  to«  convey  the  princess  (afterwards  qgecn) 
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whj  will  you  put  him  out  of  all  capacitT  ? 
Though  his  relutioD  to  bim  were  ever  so  near, 
or  obtiffations  ever  to  great,  would  have  liiin 
answer  his  accusations  :   but  hear  hiin  first. 

Mr.  Sec.  Coventry.  This  duke's  is  not  the 
same  case  with  the  duke  of  Lauderdale's.  The 
^iiig  iiiajf  (urn  any  man  out  of  his  service,  and 
especially  on  your  de&ires;  but  when  it  shall 
be  upon  record,  that  the  duke  has  uttered  such 
words  against  the  king,  if  a  mart  asks  whether 
aach  words  are  treason,  it  may  be  represented, 
tliat  he  said  the  words,  '  of,  the  king's  beiog  a 
knave,  and  unfit  to  govern.' 

Mr.  BoscQweii  hus  no  kindness  nor  relation 
to  (he  duke,  hut  we  ought  to  hear  him.  Your 
judgment  will  not  he  thought  just,  though  it  is 
so  in  truth,  by  persons  that  understand  not 
the  reasons;  would  hare  him  acquainted  with 
what  is  against  him,  and  then  you  may  pro- 
ceed. 

Col.  Birch.  The  duke  has  not  spoken  one 
word  of  <  public'  in  what  be  bos  oflfered,  bqt 
all  <  private.'  It  seems  to  him,  that  he  would 
be  drawn  to  accobe,  but  in  modesty  would  not 
do  it  of  himself:  would  adjourn  now,  and  let 
him  know,  if  he  h«is  any  *  public'  thing  to  say, 
we  are  ready  to  hear  him. 

Mr.  Garrozcay  would  make  no  false  steps  in 
the  busine:>s;  would  adjourn  the  debate,  but 
wuuld  have  nothing  said  to  the  duke.  lie 
seemed  discomposeci,  and  fumbled  with  a  pa- 
per, and  would  *  sell  his  place/  and  could  hunt 
*  with  hounds  and  not  with  lobsters;'  but  if  any 
man  desires  he  may  be  heard  on  any  <  public 
occasion,'  would  have  him  heard,  but  not  any 
thing  '  private'  from  him. 

Lord  Cornbujy  observes  that  the  duke  has 
good  intelligence  of  what  we  do  here;  for  he 
began  his  discourse  with  the  great  business  of 
France :  if  you  accuse  him,  he  is  pardoned, 
and  has  the  king*s  pardon ;  being  so  secured, 
there  is  no  justice  to  proceed  upon ,  these 
crimes :  but  suppose  he  should  acquit  himself 
of  all  the  great  matters  relating  to  the  king, 
yet  here  is  a  crime  in  the  face  of  the  sun,  a 
murder,  and  his  living  with  that  mi&erable  wo- 
man in  that  perpetual  adultery.  He  never 
was  tried  for  killing  her  husband,  and  would 
be  satisfied  how  you  may  try  him ;  but  how 
will  y(}u  reach  him  ?  He  must  be  tried  by  the 
Lords.  Every  body  knows  the  great  friend- 
ship that  you,  Mr.  Speaker,  have  for  him  ;  and 
would  not  have  you  write  or  speak  to  him : 
but  if  he  has  any  thing  more  to  say,  you  may 
bear  him. to- morrow. 

Sir  Rob.  Howard  moves  to  adjourn  the  de- 
bate till  to-morrow. 

Mr.  PowU.  In  Impeachmeots,  *  by  way  of 
justice,'  is  anotlier  way  of  proceeding,  but,  *  in. 
point  of  fame,'  every  man  must  lay  his  hand 
upon  his  heart,  in  hisjudtsment  of  him. 

Anne,  out  of  the  reach  of  her  father's  displea- 
sure. He  was  a  great  patron  of  men  of 
"lettert.  who  have  not  been  uij|;raterul  in  trans- 
mitting his  name  with  lustre  to* posterity,  lie 
died  in  1705."  Biog.  I3ru, 
YOL.  VI. 


Sir  John  Monum  has  attended  tlus  noble 
lord  s  speech,  but  wonders  that  he  should  in- 
terpret  the  weighty  ai¥airs  of  this  house  to  bo 
his  own  private  affairs,  and  believes,  that  hit 
mind  changed  from  what  he  had  to  say  at  firs( 
'  upon  our  debate. 

The  debate  was  adjourned  till  the  next  day« 

The  Speaker  reminded  the  house,  that  it  is 
against  order,  that  members  should  salute 
messengers  from  the  Lords  house, 'as  if  thit 
house  was  the  School  of  Compliments :  the 
Speaker  only  ought  to  do  respect  for  the  whole 
hoRse.^ 

The  Speaker  reported,  "  That  he  had  pre- 
9ented  the  Addresses  to  his  majesty,  who  was 
pleased  to  return  Answer  to  this  effect :  '*  That 
he  was  always  ready  to  preserve  them  in  their 
Liberties .  and  Properties,  and  to  secure  the 
Protestant  iieligion ;  and  would  take  care  the 
Miliiia  should  be  in  readiness  upon  lill  occasions 
to  secure  the  Government." 

January  14. 

Sir  John  Monson  would  know  whether  the 
Speaker  has  any  more  letters,  or  intimations 
from  the  duke;  and  that,  if  he  bad,  he  would 
produce  them. 

Sir  Eliab  Harvey  moves  to  state  the  ques- 
tion, upon  the  matter  of  the  debate  adjourned 
yesterday;  the  question,  *  to  remove  the  duke 
of  Buckingham  from  his  majesty's  person,  and 
employments,  for  ever,'  to  be  the  Address  to  the 
king. 

Sir  Cs.  Wliuhr  would  do  things  so  like  an 
.honest  man,  that,  if  informed  of  any  other  mat* 
ter,  he  may  not  repent  him  of  his  vote.  The 
debate  arises  fairly  from  the  first  vote,  *  all 
Papists,  and  persons  obnoiioiis^  to  be  removed 
from  the  king.'  That  he  will  stick  close  to.  If 
the  house  will  add  '  all  others  guilty  of  murder' 
&c.  and  have  all  scandalous  livers  removed,  be 
is  content :  many  others  may  be  as  perpleied 
in  the  vote,  and  entangled  as  he  is;  therefore 
would  come  to  a  fair  debate.  If  any  person, 
be  it  who  it  will,  is '  so  obnoxious,'  would  fairly 
give  his  vote  to  have  him  removed  :  wonid  e 
man  be  content  that  every  dulce  in  £n{;land 
that  has  killed  a  man,  or  lived  in  adultery, 
should  be  comprehended  in  your  vote  as  dan- 
gerous to  the  governnient  ?  Whether  *  seizing 
on  money,' '  popishly  afifected'  or  *  has  made  a 
league,'  let  all  these  come  fairly  before  us: 
How  carefully  did  we  proceed  in  the  duke  of 
Lauderdale's  vote  ?  The  duke  said  *  he  was  noi 
a  man  to  be  an  accuser,  but,  if  examined,  be 
would  throw  himself  upon  the  jud*tuioit  of 
the  house ;'  if  he  did  not'  make  the  Leaf^ne 
(French  Alliance)  he  may  know  who  did  it: 
shall  we  lose  such  an  opportunity,  as  ihi'a  otfciT 
of  the  duke's?  Though  not  expressed^  yet  it  is 
fairly  implied,  that  he  can  tell  you  ,  would  set 
the  saddle  upon  the  right  horse,, and  send  for 
him,  if  he  will  come. 

The  Speaker.  Pr.  Williams  addressed  liim- 
self  to  him  thus:  '  that  his  name,  he  has  heard, 
was  made  ube  of  in  the  house,  aboui  what  ike 
shoulH  hear  tht;  duke  say  of  the  king*;  protests 
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he  never  heard  the  words,  nor  said  lie  heard 
them.' 

Mr.Rob,  Philipt,  Dr.  Willinros  told  hinii 
'  That  the  words  were  rir)t  only  spoken  ouce, 
but  frequently,  by  the  dqke.'  j 

Sir  John  Coventry  has  no  malice  against  the 
duke,  but  could  not  be  silent  when  a  wbrthy 
member,  col.  Titus,  can  tell  you  as  much. 

Col.  Tttus  rises  up  Tcry  unwilliu|;ly  to  speak 
in  the  matter,  for  he  has  been  under  a  misfor- 
tune from  this  person :  will  not  do  a  public 
good  for  a  private  revenge :  he  bas  heard  the 
same  thiot;s  from  Dr.  Williams. 

Mr.  SacheverelL  We  are  not  going  to  hang 
the  duke,  nor  try  him  for  hi^  life,  we  only  de- 
6ire  to  remove  him  from  the  Idng.  The  ques- 
tion mi|^ht  have  been  yesterday,  but  he  being 
Coo  foul  we  would  not  touch  him  :  Wheeler 
said,  *  affairs  are  not  mended  since  lord  Cla- 
rendon's banishment;'  but  the  house  is  a  judge 
of  that,  not  he;  but  if  this  person  is  not  re- 
moved, will  never  move  to  have  any  removed 
more. 

Sir  TAo.  Clarget.  The  duke  told  you,  <  he 
Itad  no  hand  in  the  French  Alliance,*  and  at 
the  same  time  that,  <  he  would  have  had  no 
^ips,  hot  towns:'  Averse  from  the  war,  and 
yet  would  have  towns  ,and  no  ships ,!  When  he 
told  you,  '  he  was  not  for  breakmg  the  Triple 
Alliance,'  a  thing  of  great  honour!  but*  for 
putting  most  of  the  towns  into  the  French 
hands,'  it  was  one  of  the  elegancies  of  speech 
which  men  call  a  Bull :  *  would  have  leave  to 
sell  his  place:*  he  has,  under  the  signet,  2,400/. 
a  year,  in  eompensation  of  what  he  has  given 
Ibn  the  place  of  Master  of  the  Horse;  and  yet 
he  affirms  *  he  has  nothing  from  the  crown:' 
Che  method  we  take  is  by  common  fame  here ; 
the  wisest  parliaments  have  taken  it  before  us. 
Hen.  4.  in  the  case  of  the  Abb3t  of  ■  his 

Confessor,  removed  him  for  no  other  reason 
but  for  tiot  being  loved  by  the  people,  though 
the  king  knew  nothing  against  him:  many 
more  have  been  removed  at  the  instance  of 
the  Commons :  would  not  have  a  hair  of  his 
head  touched,  but  a  learned  judge  (Atkins) 
•aid  here,  in  lord  Clarendon's  case  (about  re- 
moving him)  *  Was  he  a  young  gentleman, 
and  came  to  town  with  money  in  his  pocket, 
and  gave  it  to  a  gamester  to  improve  it  for  him 
by  plajr,  and  he  lost  it,  believes  he  should  not 
put  another  bag  into  such  unlucky  hands  to 

Elny  for  him  :*  would  have  the  question,  *  That 
e  is  not  a  man  fit  to  be  about  the  king.' 
Whom  will  you  impute  your  Grievances  to  ? 
Vo  man  will  say,  to  the  king ;  but  if  such  a 
man's  crimes  must  be  alleviated,  he  is  for  the 
king  and  the  common-wealth  :  would,  perhaps 
move  you,  that  no  member  for  the  future,  whilst 
parliaments  sit,  should  have  the  temptation  of 
offices ;  moves  for  the  single  question,  as  be- 
fore. 

Col.  Sandys  has  met  with  a  servant  of  the 
duke's,  who  informs  him,  <  that  the  duke  de- 
sires to  be  beard  here  again ;  being  under  a 
surprixe  yesterday,  h9  bas  something  tarther  to 
lay.' 


Sir  Joseph  Tredenham  says  tlie  same. 

Mr.  Russell  bas  no  maUce  against  the  duke, 
but  would  hav^  this  question  *  for  removing 
him'  passed ;  fearing  the  danger  the  king  and 
the  nation  are  in,  from  a  knot  of  persons  that 
meet  at  the  duke*«,  who  have  neither  naoraiity 
nor  Christianity,  who  turn  our  Saviour  aitd  par- 
liaments  into  ridicule,  and  contrive  proroga* 
lions ;  and  would  have  such  persons  removed. 

Col.  Snndys  remembers  that  my  Lord  Keeper 
Finch*  desired  to  be  heard,  and  was  heard, 
but  ran  away ;  but  the  duke  has  no  reason  t(S 
do  so;  you  have  dealt  favourably  with  him: 
but  would  hear  him ;  you  cannot,  it  may  be, 
have  notice  of  things  without  hearing  him. 

Sir  Tho,  Lee  knows  nothing  cf  what  the 
duke  intends,  but  he  has  been  at  the  head  of 
councils,  and  knows  much  :  the  kingdom  is  in 
misery,  a  little  knowledge  of  affairs  may  bring 
you  to  more,  and  you  may  at  last  know  the 
end  :  he  has  no  design,  nor  hopes,  but  to  keep 
his  property  in  the  country :  pardons,  it  seems, 
in  parliament  have  not  served  the  turn :  would 
call  in  any  man  that  can  inform  the  house. 

Lord  St,  John  is  a  friend  to  no  man  that 
gives  ill  counsels:  any  in  the  private  Cabal 
that  advised  against  the  House'  of  Commons, 
'  to  force  the  House  of  Commons  to  pass  Bills, 
and,  if  any  refused,  to  take  off  their  heads  f:' 
would  have  these  things' eoquired  into:  he  has 
been  told  it  by  one  of  the  Cabal ^. 

Mr.  Sawyer  did  not  expect,  yesterday,  ex- 
coses,  from  the  duke,  of  his  own  actions,  but 
discoveries  of  matters  of  concernment  to  the 
nation,  relating  to  the  publics  but  woald  not 
call  him  in  to  do  the  same  tiling  a^n,  only 
would  have  light  into  those  causes  that  have 
produced  such  ill  effects.  He  was  called  in 
only  for  discovery :  the  house  proceeds  not  by 
fame  of  vulgar  persons,  but  upon  things  as  plain 
as  the  sun.  This  new  li^ht,  a  thing  called  wit, 
is  little  less  than  fanaticism,  one  decree  below 
madness :  of  Dcmocritus's  family,  ne  laoghs 
alwajs  at  all  reli^pon  and  true  wisdom:  we 
come  here  to  take  away  examples  of  such 
things;  such  as  this  duke  as' great  as  any.  This 
kind  of  \viL*s  best  ornament  is  most  horrid 
blasphemy,  oaths,  and  imprecations,  which  have 
done  more  hurt,  in  a  few  years,  than  all  the 
convents  and  Jesuits  could  do  in  100  years: 
prays,  that  the  duke  may  not  he  heard  to 
*  matters  of  excuse,'  to  acquaint  you  with  that 


*  See  vol.  4,  p.  1,  of  this  Collectioir. 

t  Burnet  says,  "  That  sir  Ellis  Leigbton 
sured  him,  that  the  duke  of  Buckingham,  and 
lord  Berkeley,  offered  to  the  king  if  he  would 
bring  the  army  to  town,  that  they  would  take 
out  of  both  houses  the  members  Chat  made  the 
opposition  to  the  declaration." 

X  The  Cabal  (so  called  from  the  uiitxal  let* 
ters  of  their  titles)  consisted  originally  of  Cli^ 
ford,  Arlington,  Buckingham,  Ashley,. (after- 
wards Shaftesbury)  and  Lauderdale.  Of  these, 
three  only,  who  were  now  attacked  by  the 
Commons,  remained ;  CliiTord  being  dmAf  and 
Shaftesbury  having  made  his  peace« 
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which  til  tbcr  wodrf  is  tatisfied  in;  but  con- 
fined only  to  matters  of  discoverj. 

Mr.  GarrowBjf  fears  not  any  thiaf;  the  duke 
can  say,  in  <  excuse*  of  himself;  he  had  little 
advantage  upon  us  by  it  yesterday.  <  Seques- 
tering him  only  from  his  employments,  and  the 
king's  presence/  is  a  gentle  way,  and  would 
bare  it  done  in  as  genile  words  as  possible :  it 
is  likely  he  may  have  been  as  ill  an  instrument 
Jtt  any;  you  have  grievances,  hot  will  you  not 
have  the  causes  discovered  ?  would  call  him  in, 
and  hear  him  at  large:  would  have  lord  St. 
John*s  question  askvd  the  duke^  or  any  other 
^ielivered  you. 

Mr.  Sec.  CoverUry,  Lord  Sl  John  said,  <  one 
of  the  Cabal  told  him,  &c.'  would  know  what 
the  meaning  of  the  Cabal  is. 

Mr.  Gmrromaif.  That  is  so  great  a  mystery, 
that  he  would  know  it  above  all  tlnngs. 

Mr.  Sec.  Corxntry.  We  do  things,  not  vo- 
IflBtarily,  but  by  law;  the  king's  privy  coun- 
aellors !  and  it  is  perjury  for  as  to  reveal :  as 
for  the  committee  of  foreign  affairs  (of  which 
he  is  the  only  roan  of  thi»  house)  wishes  (he 
proteitf  to  God)  that  you  knew  what  opinion 
oe  has  ever  given  of  affairs. 

Sir  fFm.  Lewi»,  The  way  is  to  hear  him  at 
large  and  then  propose  your  questions,  and  he 
Ikaa  time  by  it  to  ask  the  king's  leave  to  answer : 
that  has  been  anciently  done  in  tliese  cases. 

Mr.  PowU  commends  secretary  Coventry 
for  bis  secresy.  This  honse  has  liberty  to  ex- 
amine any  man,  not  being  a  peer,  and  what  be 
discovers  is  no  breach  of  his  onth :  but  if  this 
bouse  must  take  no  notice  of  things,  and  per- 
sons ^e  rescued  from  punishment,  we  may  be 
all  destroyed.  A  privy  counsellor  may  do  it 
•afely,  without  breach  of  iiis  oath:  in  lord 
Strafford's  case,  examination  was  upon  oath  of 
what  was  done  at  tlie  council- table,  and  no 
exception  was  then  taken  against  it :  Cabal  is 
a  new  word,  and  what  is  said  there  is  not  said 
in  coancil,  any  more  than  in  the  bed-chamber ; 
smd  those  few  men  of  the  Cabal  to  encroach 
upon  royal  power  as  the  duke  of  Ireland  did, 
would  have  that  question  '  of  the  Cabal'  pro- 
posed to  the  duke. 

Sir  Tho.  Merit.  <  Cab&r  and  '  Cmmcil'  are 
different,  but  we  have  po^ver  over  both. 

Sir  John  Birkenhead,  In  lord  Strafford's 
case  the  attorney  general,  when  he  was  exa- 
miDed  here,  said,  *  he  would  answer,  when  he 
bad  bis  master's  leave:'  it  i»  perjury  in  any 
priry  coonsellor  to  ans^rer  without  it. 

Sir  CAa.  Hurbord.  To  give  counsel  to  the 
king  *  to  take  away  privilege  of  parliament !' 
BO  council  can  protect  him. 

Seij.  Maynard.  Supposed  this  '  of  the  par- 
liament-men's heads'  [said  in  the  king's  council] 
'  to  be  set  upon  the  house ;'  will  not  meddle 
with  that ;  knows  not  how  the  question  pro- 
poanded  about  the  Cabal  is  understood. 

Mr.  Saeheverell.  The  duke  said,  <  3,  4,  or 
SfiOOL  a  year  some  had  got ;'  would  have  him 
asked  to  every  one  of  them. 

The  Speaker,  The  things  proposed  to  be 
aakcd  tfaa  di4k«  be  will  Hals;  *  the  private 


Cabal  to  destroy  the  privileges  of  this  house  ^ 
'  altering  the  government  where  and  by  whonh?' 
'  What  meant  by  4,  5,  or6,000i.  a  year  gotten?' 
*  Who  got  it  ?  and  by  what  means  the  Triple 
Alliance  was  broke  V  *  The  Smyrna  fleet  sel 
upon  ?*  *  The  Parliament  Prorogued  ?' 

Sir  Rob.  Holmeu  He  was  commanded  lo 
fall  upon  ^>e  Smyrna  fleet,  and  has  his  orders 
to  show  from  the  lord  high  admiral  to  do  it  *. 

Sir  Nick.  Carew,  *  By  whose  advice  a 
Frenchman  was  made  general  of  an  army, 
when  iierc  raised,*  another  question. 

Mr.  Sec.  Coventry.  Count  Schomberg  is 
far  from  a  Frenchman;  his  mother  was  an 
Englishwoman,  and  his  fatlter  a  German.  He 
first  commanded  the  Scots  under  the  duke; 
and,  would  he  have  been  a  Papist,  might  long 
ago  have  been  Marshal  of  France  f.  Though 
Germany  be  one  country ,^  they  are  not  of  eqe 
mind,  in  this  war;  divers  princes  are  now  arm- 
ing ia  Germany,  that  will  neither  obey  the  em- 
peror, nor  the  king  of  France :  he  came  first  to 
marshal  Turenne,  when  he  was  a  Protestant.    ^ 

Sir  Wm.  Coventry,  What  was  said  from 
the  Ijar,  of  M.  Sdiomberg,  needs  not  his  con- 
firmation. This  gentleman  might  be  abler 
than  another  man,  it  mny  be  reasonably  sup- 
posed, for  the  king*s  service,  havii>g  served  long 
in  Holland,  and  knows  the  coodiiion  of  that 
country:  would  lay  no  more  weight  on  this 
than  will  be  borne:  1  wish  this  was  our  {great- 
est Grievance;  the  gentleman  came  only  for 
the  command  of  the  army,  when  intended  for 
foreign  service,  and  when  that  intention  was 
laid  r.side,  he  went  away. ' 

Sir,  Tho,  Lee  is  for  avoiding  all  things  that 
give  any  umbrage  or  iealoosy :  it  may  be 
titought  as  neccs&ary  to  nave  *  a  foreign  army,' 
as  to  have  '  a  foreign  general;'  they  may  both 
give  umbrage  or  jealousy,  and  therefore  would^ 
avoid  them. 

'  Sir  Ch,  Wheeler  does  not  believe  that  an 
English  general  would  serve  for  such  purposes ; 
but  a  '  foreigner*  has  given  us  great  jealousiesi 
and  would  have  that  one  of  ilie  questions. 

Mr.  Love  would  have  it  another  Question, 
who  advised  that  the  army  should  be  appointed 
to  draw  up  towards  London,  to  awe  this  house| 
to  make  us  vote  what  they  please? 


•  (• 


This  perfidious  and  piratical  attempt  on 
the  Smyrna  fleet,  though  performed  with  the 
utmost  bravery  and  resolution  by  sir  Ilobert 
Holmes,  and  the  earl  of  Ossory,  miscarried. 
Though  the  Dutch  defended  themselves  with 
amazing  obstinacy,  they  could  not  have  es- 
caped (as  they  did)  if  sir  Rob.  Holmes  had 
condescended  to  impart  bis  design  to  sir  Edw. 
Spragge,  (whom  be  met  at  sea)  and  desired 
his  assistance.  But  though  sir  Robert  applied 
to  him  for  intelligence  concerning  the  game  he 
sought,  he  kept  the  secret  that  he  might  en- 
gross the  whole  honour  and  profit  to  himself, 
and  thereby  fell  into  the  disgrace  of  under- 
taking a  bad  thing,  withont  having  the  gUttcf 
of  good  success  to  gild  it  over.  Ralph, 
f  He  was  mad^  jfarAal  in  1070, 
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The   Luke's  Second  Speech  to  the  House   tf 

Commons, 

The  Duke  of  Buckingham  was  then  called 
ID,  es  before,  and  spoke  thus : 

**  In  the  first  place,  I  return  this  honourable 
house  humble  thanks  for  the  honotjr  of  twice 
admitting  me  ;  especially  \\hen  I  consider,  how 
ill  I  expressed  myself  yesterday  :  consider  the 
conditiun  I  am  in;  in  danger  to  paJss  for  a  vici- 
ous person,  and  a  betrayer  of  my  country,  all 
the  world  over.  I  have  the  misfortune  to 
bear  ihe  blame  of  other  men's  faults.  I  know 
that  it  is  laid  against  me  the  *  revealini^  the 
kino's  counsels,'  *  correspondency  with  the 
enemy,  in  time  of  war/  and  *  having  biAdered 
what  the  Council  would  have  done.'  I  hope  I 
shall  have  pardon,  if  I  speak  truth  for  myself. 
I  told  Yt>u,  that,  if  the  Triple  Alliance  hftd  ad- 
▼ania«j;e  in  it,  I  had  the  honour  to  have  as  great 
&  hand  in  it  (I  speak  it  without  vanity)  as  any 

■  inan  :  then  upon  the  French  ambassador's  and 
other  inielligence,  I  had  orders  to  compli- 
ment upon  the  snd  subject  of  Madame.*  I 
thought  it  for  the  service  of  the  king,  that  the 
French  oui^ht  not  to  endeavour  to  be  consider- 
able at  sea ;  we  were  jealous  of  them,  that  the 
Dutch  should  make  their  peace  with  them,  be- 
cause they  had  power  to  cont|uer.  When  I 
returned,  I  had  aii  the  demonstrations  imagin- 
able that  the  French  had  no  such  thoughts, 
but  that  the  king  of  England  should  be  master' 
at  sea.  I  pretend  not  to  judge,  whether  I,  or 
another,  was  in  the  ri^ht,  but  leave  the  house 
to  judge.  At  that  time,  I,  and  lord  Shaftsbury, 
^cre  of  opinion  not  to  begin  a  war,  without 
advice  of  the  parliament,  and  the  afiections  of 
the  people,  that  the  parliament  might  join  in 
it;  and  I  believe  the  king,  at  the  head  of  his 
parliament,  the  greatest  prince  in  the  world : 
this  was  Shaftsbury's  opinion  and  mine,  but 
not  lord  Arlington's.  Then  I  was  of  opinion 
not  to  make  use  of  the  French  ship*  ?  but 
to  have  half  the  value  of  them  in  money, 
for  English  «hips,  which  would  have  been  of 
more  service ;  the  French  ships  of  no  use  to 
us,  lyscause  of  no  experience,  and  the  use  of 
our  seas,  learned  by  ihcm,  of  gr^at  danger  to 
lis :  lord  Arlington  was  of  a  contrary  opinion. 
J  was  sent  to  Dunkirk  to  the  king  of  France, 
Arlington  to  Utrecht.  I  endeavoured  to  have 
money,  instead  of  ships;  at  my  first  audience, 
the  French  king  was  willing  to  comply  with  it, 
but,  after  some  time,  by  letters  and  returns 
from  hence,  it  was  altered.  I  make  no  reflec- 
tions, but  declare  matter  of  fact.     Then  lord 

■  Shaftsbury  and  I  were  of  opinion  to  order  the 
var  so,  ihat  il»e  French  were  t<K  deliver  towns 
into  our  han  Is  ;  an  useful  precedent !  lord  Ar- 

*  Kii'g  Charles's  sister,  the  duchess  of  Or- 
leans, who,  m  1671,  soon  after  her  return  from 
an  interview  with  her  brother  at  Dover,  was 
poisoned  at  Paris,  (as  was  supposed)  by  the 
direction  of  her  hasbaod.  The  duke  of  Buck- 
ingham was  sent  over,  on  that  occasion,  with 
complimonts  of  conUoleDce, 


liogton  was  of  opinion  to  have  no  towns  at  all 
delivered,  for  one  year,  and  here  is  the  caose 
of  the  condition  of  affairs,  with  ihat  of  the  fleet, 
and  the  French  army  let  go  on  to  conquer ; 
they  get  all,  and  we  nothing,  and  agree  for 
none  neither ;  consider  who  it  was  locked  up 
with  the  French  ambassador  ;*  my  spirit  moves 
me  to  tell  you.  When  we  are  to  eoiwider 
what  to  do  we  must  advise  with  the  French 
ambassador:  I  will  not  i rotable  you  with  re- 
ports.* Look  not  upon  me  as  a  peer,  but  as 
un  honest  EngUsh  gentleman,  who  have  suf- 
fered much  far  my  lore  to  my  country.  I  bad 
a  regiment  given  roe,  which  wan  sir  Edward 
Scott's  :  and,  not  knowing  the  law  of  England, 
I  gave  him  1,500/.  for  it;  no  Papists,  nor 
Irish  in  the  regiment.  I  will  say  nothing  of 
my  eitraordinary  gains.  I  have  lost  as  much 
estate  as  some  have  got,  and  that  is  a  big  word. 
I  am  honest,  and  when  I  shall  be  found  other- 
wise, desire  to  die.  A  man*  that  has  not  gotten 
by  all  this.  I  lea\'e  it  to  you.  if  I  am  a 
Grievance,  I  am  the  cheapest  Grievance,  after 
all  this,  that  ever  this  house  had  :  and  lo 
humbly  ask  pardon  of  the  house  for  the  trouble 
I  have  given  it." 

Questions  put  to  the  DuJse  :    with  his  Answers* 

Then  the  Speaker  told  the  duke,  '  That  he 
was  commnnded,  by  the  house,  to  ask  his  grace 
some  Questions,  if  he  pleased  to  make  an- 
swer to  them.'  The  duke  answered,  *  be  was 
willing.' 

Question  1.  **  Whether  any  persons  have, 
at  any  time,  declared  to  him  any  of  their  ail- 
^.vices,  or  ill-purposes,  against  the  liberty  of  this 
hou&e,  or  propounded  any  ways  to  him  for  al« 
tering  our  government ;  ^nd  if  they  did,  what 
was  that  advice,  and  by  whom  ?  Answ,  It  is 
an  old  proverb,  *  over  shoes,  over  boots.'  This 
reflects  upon' one  now  not  living  [lord  Clillbrdl 
and  I  would  have  pardon  for  not  nami:i^  him, 
and  fear  it  will  be  thought  a  malicious  mven- 
•tion  of  mine.  I  have  said  nothing  yet  bot 
what  I  can  justify  ;  but  this  not. — %,  What  bts 
{;race  meant  by  this  expression  yesterday  *  that 
he  had  gotten  nothing,  and  that  others  had 
gotten  3,  4,  and  6,000l. :'  who  they  were  that 
had  gotten  it,  and  by  what  means  ?  Answ, 
I  cannot  acquihnt  you  how  they  got  ir,  because 
not  well  acquainted  myself  with  the  means  of 
getting  money.  What  the  duke  of  Ormond 
has  got  is  upon  record.  Lord  Arlington  has 
nut  got  so  much,  but.  a  great  deal. — 3.  By 
whose  advice  the  army  was  raised,  and  Papists 
set  to  officer  them,  and  M.  Schomberg  to  be 
their  general  f    Answ.  I  cannot  lay  *  by  wliose 

*  Reflecting  on  lord  Arlington.  The  French 
ambassador,  here  mentioned,  was  IVl.  Roo- 
vigny,  a  Protestant,  whose  son  was  created 
earl  of  Galwav,  by  king  William,  and  coqpi- 
raanded  the  British  forces  in  Portugal;  in  the 
reign  of  queen  Anne.  Burnet  says,  **  he  bad 
the  appointment  of  an  ambassador,  but  would 
not  take  the  character,  that  he  might  not  bare 
a  ch4pel|  aadmaM  said  in  xt.^ 
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advice/  but,  on  my  bonour,  not  bj  my  advice ; 
boc  was  told  by  a-  man  that  is  dead,  *  that  lord 
Arlington  sent  for  him/  and  it  will  be  easily 
proved.*-4.  Whether  he  knows,  that  any  have 
advised  to  make  use  of  the  army  to  awe  the 
debates  and  resolutions  of  this  house  ?  Ansa, 
This  is  the  same  question  of  a  discourse  from  a 
man  that  is  dead  to  a  man  that  is  living.  If  I 
had  desired  it,  I  might  have  had  the  command 
of  the  army  that  M.  Schomberg  had;  but  I 
iwve  been  told,  that  lord  Arlington  wouidlmve 
the  government  by  en  army. — 5.  By  whose 
counsel  and  ministry  the  Triple  League  was 
made?  Antw,  Lord  Arlington  and  I  were 
only  employed  to  treat,  and  finding  the  danger 
that  we  were  in  of  being  cheated,  pressed  the 
ambassadors  to  sign*  before  they 'had  power. 
It  was  an  odd  request  to  the  ambassadors,  yet 
ihey  did  sign. — €.  Who  made  the  first  Treaty 
with  France,  by  which  the  Triple  League  was 
broken,  and  the  Articles  thereof?  Antw.  I 
made  no  Treaty. — 7.  Who  advised  the  shotting 
up  the  Exchequer,  whereby  the  orders  of  as- 
signment and  credit  of  the  exchequer  I  were 
broken  and  destroyed  ?  Antw,  I  was  not  the 
adviser.  I  lost  3,000/.  by  it.-— 8.  And  the  De- 
claration about  matters  of  Religion  made  ? 
Antw.  I  do  not  disown  that  I  advised  it,  but 
no  farther  only  than  what  might  be  done  by 
the  Declaration  bylaw. — 9.  And  the  Smyrna 

•  fleet  fallen  upon,  before  war  was  declared  ? 
Antw»  It  was  lord  Arlington's  advice  ;  I  was 
against  it :  so  much  against  it  (as  careful  of  the 
honour  of  the  nation)  that  I  incurred  some  anger 
from  the  king.  Lord  Arlington  principally 
moved  it :  and  I  might  say  more. — 10.  And  the 
second  Treaty  with  the  French  king  at  Utrecht, 

-and  the  Articles  thereof?  Antw,  Lord  Ar- 
lington and  I  were  sent  over  to  Utrecht,  and 
found  io  the  common  people  of  Holland,  in 
4ur  journey  thither,  the  greatest  consternation 
imaginable :  like  burning  the  Rump  in  Eng- 
land, crying,  *  God  bless  the  king  of  England  !* 
.  and  *  cursing  the  States ;'  and  had  we  then 
« gone  over  and  landed  our  men,  we  mig|)t  htive 

•  conquered  tbe  country ;  the  prince  of  Orange 
would  have  had  peace  with  France ;  hut  what 
share  should  we  have  had?  Though  he  was 
the  king's  nephew,  yet  the  king  must  be  kind 

-  to  his  own  country.  If  peace  had  been  then, 
we  had  been  in  worse  condition  than  we  were 
before :  .at  last,  the  prince  of  Orange  hoped  for 
a  good  peace ;  but  I  was  not  tor  France  to 
have  all,  and  England  nothing.    The  C(»nse- 

«  quence  would  have  been,  Holland  must  depend 
on  France,  if  France  had  conquered  near  Ger- 
many. I  think  it  a  wise  Article,  that  France 
should  not  make  peace  without  us.— 11.  By 
whose  counsels  the  war  was  made,  without  ad- 
vice of  parliament ;  and  the  parliament  there- 
upon prorogued  ?  Antw,  Lord  Shaftsbury  and 

•  I  were  for  *  the  advice  of  parliament  for  the 
^  war.'  I  can  say  nothing  to  '  the  prorogation'. 
'  I  believe  the  parliament  will  never  be  against 
'  m  war  for  the  good  of  England  ;  and  so  desire 
'  the  pardon  of  llie  House  :  I  know   not   how 

•  srordf  may  hav^  slipped  m;  and  lay  myself  at 


the  feet  of  the  House,  as  an  English  gentle- 
man." 

The  Duke  then  saluted  the  House,  as  before, 
and  withdrew. 

Debate  on  the  Duke't  Antwtrt. 

Colonel  Birch,  What  the  duke  has  told  Uf 
are  personal  discoitrses  of  one  that  *  is  dead.' 
He  uiay  inform  us,  if  he  pleases,  of  one  of  those, 
'  living :'  would  have  him  declare  them,  and 
have  htm  called  in  again. 

Mr.  Sawyer,  What  came  from  a  dead  man 
can  be  oi  no  use  imaginable;  but  htre  is  no 
answer  maiie  to  *  setting  upon  the  Smyrna 
fleet.'  Probably  he  is  less  guilty  as  to  state 
atfairs,  but  for  puhlic  scandal,  would  have  the 
Question  put  *■  for  his  removal.' 

Sir  Nick,  Carem  hoped  for  great  li^^ht  from 
the  duke,  but  he  gives  no  light  as  to  persons  of 
a  contrary  opinion  to  hini. 

Sir  Courtney  PooUy  thinks  us  not  so  much  m 
the  dark :  thinks  this  noble  lord  will  satisfy 
you  farther  to-morrow  :  he  named  but  one 
about  the  army,  he  may  tell  you  more. 

Sir  T/io.  Lee,  All  he. has  said  terminates  in 
one  man  ;  but  he  believes  no  man  so  big  as  he 
represents  him:  it  was  in  his  power  to  have 
given  larger  answers  if  he  would :  he  cannot 
believe  that  some  one  person,  without  help, 
could  carry  counsels  against  two  or  three ;  not 
one  evil  against  two  good  :  by  the  same  right, 
you  may  send  for  him,  as  he  came  before;  and 
if  not,  you  may  send  to  the  House  of  Peers  for 
their  leave. 

Mr.  Secretary  Cotentry.  We  have  little  light 
from  the  duke  without  explaining  :  no  oath  of 
secrecy  does  bind  a  man  to  promote  an  ill 
act ;  but  as  for  promoting,  or  not  promoting  a 
league,  it  is  no  sin  :  in  one  of  the  Answers, 
the  duke  makes  lord  Arlington  instrumental  in 
breaking  the  Triple  Alliance  ;  -but  it  is  not  the 
duke's  saving  it,  that  makes  him  so :  nor  lord 
Arlington  s  saying  it  that  makes  the  duke  so  : 
otherwise,  happy  is  the  first  accuser  :  would 
be  equal  on  both  sides,  but.  would  ask,  Whe- 
ther any  man  believes  that  lt)rd  Arlington 
would  own  all  this  ?  You  are  to  have  farther 
light  from  the  duke.  Send  to  him  to  come 
again,  if  he  be  willinc;,  or«  if  not,  to  the  House 
of  Lords,  for  leave  for  him. 

Col.  Birch  would  send  out  two  gentlemen  to 
know,  whether  the  duke  has  any  thing  farther 
to  sny  :  that  is  parliamentary. 

Sir  Rob,  H<rward,  Some  things  came  from 
the  diike  th<it  require  us  to  p''oceed  more  care- 
I'uUy,  than  we  are  about  to  do  ;  but  the  ques- 
tion that  is  pressed  is  like  hearin};  him  after, 
and  condemning  him  first.  Upon  the  whole, 
you  cannot  but  think  the  time  of  the  day,  and 
the  thing,  great  enough  to  put  us  upon  consi- 
dering it  till  to-morrow. 

Mr.  Rutsel,  If  the  debate  be  adjourned, 
the  duke,  by  his  power,  may  prorogue  us  aguin^ 
as  he  has  done  formerly. 

Mr.  Snwyer  pities  the  duke's  condition  here, 
and  tJte  loss  of  his  estate ;  but  would  have  you 
proceed  in  it, 


1051).       STATE  TRIADS,  23  Charles  II.  167* Pmxe&igi  agamt  (lOJf 


Sir  McA.  Fedley,  •  The  dake  may  have  pa- 
tentf  for  life.  The  scrjcaiiC  of  your  mace  has 
m  patent  for  bis  place,  for  life,  and  it  is  a  free- 
hold in  liini.  You  cannot  take  away  the 
duke*s  office  without  legal  proceedings  R};ainst 
him  :  by  rule  of  law,  there  must  be  a  scire 
J'aciat :  you  cannot  pot  a  man  from  his  free- 
hold; and  he  would  not  have  the  question. 

Sir  i/Vio.  Lre  sees  not  such  danger  in  this,  as 
IS  alledged  :  by  iropeachmeiits,  the  Lords  art; 
judges.  By  the  Address  we  make  to  the  king, 
the  king  cannot  grant  against  law  more  than 
is  in  his  power  would  clear  it  to  the  house. 
It  may  fall  out  to  have  the  same  case  before 
jou  again,  and  would  not  have  any  person  out 
•f  the  power  of  the  House  of  Commons. 

Bf  r.  Waller  moves,  not  for  the  duke's  sake, 
bat  for  his  own.  Ifou  take  away  from  him 
more  than  you  leave  him  :  common  fame 
against  one  of  the  lords  is  the  sanae  thing  here : 
Tou  go  with  an  humble  desire  to  the  king  to 
nave  our  judgment  put  in  execution  :  because 
jou  have  not  hked  men,  they  have  been  re- 
moved :  some  say,  he  never  said  tlie  word  al- 
ledged against  him;  others  say,  others  said 
them — no  proof— witnesses  may  be  corrupted  : 
not  many  men  are  hanged  for  want  of  their 
pardon,  if  recorded :  never  any  man  was 
hanged,  with  hu  pardon  in  his  hand  :  this  is  a 
great  convulsion  of  state,  a  peer  to  come  down 
to  your  house.  If  times  are  so  corrupt,  I 
must  piece  out  my  innocence  with  «  pardon  : 
if  this  nation  be  ever  preserved,  it  most  be  in 
this  place;  and  where  so  great  a  power  is,  if 
not  as  exact  a  justice  with  it,  we  are  not  safe : 
God  has  given  us  great  power,  and  thank  God 
for  it 

Mr.  Sec.  Qfoentry,  The  duke*s  oiHce  ts  a 
patent,  and  a  freehold :  the  duke  may  have  a 
recompence  for  his  office. 

SirCAo.  Hsrhord.  The  duke*s  office  cost 
him  a  great  sum  of  money,  and  it  mny  be  any 
mail's  case :  pray  b^  tender  in  what  you  can- 
not .put  the  kmg  upon,  in  point  of  law. 

Sir  Wm,  Lewis,  We  have  cause  to  be  ten- 
der in  the  things  offered,  and  '  to  desire  tliat 
the  king  would  be  pleased  to  give  him  leave  to 
sell  his  place.' 

Lord  Cavendish,  should  not  be  for  the  latter 

fart  of  the  question,  if  it  *  took  his  place'  from 
im,  for  the  king  may  *  give  him  leave  to  sell  it.' 
Lord  Combury  is  not  for  taking  away  the 
duke's  life.  Would  have  things  rightly  under* 
•tood  ■:  it  concerns  not  his  freehold  ;  he  holds 
It  only  during  the  king's  pleasure.  Is  not 
•gainst  his-'  leave  to  sell  it  •?  do  you  intend  to 
iMve  *  employment'  wholly  out  of  the  ques- 
tion? He  has  a  patent  for  gentleman  of  the 
bedchamber,  and  a  pension  for  it,  and  his 
lientenancy  of  Yorkshire ;  and,  on  the  other 
side,  would  not  recommend  him  to  the'  king. 
Mid  not  think  him  fit  to  be  about  his  person. 

Sir  John  Duncombe  has  a  great  conlkpassioo 
for  this  honourable  person's  misfortunes  :  what 
comfort  can  a  man  have,  after  soch  a  charge, 
without  some  compeotatioB  for  bii  pkce : 
which  he  moves  for. 


Mr.  Harwood  has  had  great  honour  ibr  this 
person,  but  now  must  lay  all  aside  her^  i.  with 
what  face  can  you  make  such  an  Address  to  the 
king  ?  you  do  nothing  to  take  away  the  kill's 
charity,  in  compensation  of  his*  places,  and 
doubts  not  but  the  king  will  do  it :  it  it  a  bur- 
den greater  than  he  could  wibh  he  had,  but 
would  not  put  it  upon  flieking  by  our  Address. 

Sir  Wm,  Coventry.  *  To  remove  him'  is  the 
general  sense,  but  would  not  wound  other 
men,  by  destroying  his  patent,  nor  wound  his 
freehold,  nor  take  away  his  blood :  wooM 
have  added  to  the  question,  *  reserving  to  htn 
the  profits  of  such  places,  as  of  right,  he  has  by 
any  inheritance,  or  freehold.' 

Mr.  Powle  would  have  him  removed  not  ef 
offices  that  are  granted  him  at  his  majesty's 
pleasure. 

Mr.  Swynfin.  Be  the  offisnder  ever  to  great, 
or  the  offence,  you  may  err  in  the  manner  -of 
proceeding :  would  have  you  proceed  by  such 
rules  as  agree  with  justice :  in  the  duke  of  La«- 
derdale's  case,  persons  did  prove  things  against 
him  (your  members)  :  looks  for  judicial  pro«f 
before  you  ;  information  h>is  been  but  remem- 
bers no  proof:  it  has  been  tlie  course  tliat 
great  ministers  of  state  do  take  out  those  par- 
dons, sometimes  one  or  two  in  a  year  :  as  to 
impeachoient,  this  way  was  well ;  for  tlien  all 
evidence  on  hoih  sides  is  heard  :  does  not 
think  '  removal  from  the  king's  presence'  a  light 
thing.  Put  the  case,  you  had  this  upon  your 
own  members— would  you  have  freeholds  taken 
away  without  proof  ?  Thinks  it  an  ill  prece- 
dent :  let  the  case  be  this.  Lords  or  whose  it 
will,  we  have  nothing  but  justice  for  our  own 
preservation  :  whoever  shall  judge  a  man,  and 
not  hear  him  to  the  point,  though  liis  judgment 
be  just,  he  is  uojost  in  judging. 

Col.  Slrangu^ays,  Tliere  is  no  freehold  in  n 
grant  '  at  the  kiue's  pleasure  :'  will  you  make 
*  Lex  et  consuetuao  parliamenti'  nothiog  ?  We 
do  as  a  grand  jury  does,  persuaded  in  c^msci- 
ence  that  the  thing  is  so. — <  Neither  fomioator, 
nor  adulterer,  &c.  shall  enter  into  the  kingdom 
of  Heaven' — Hopes  that  virtue  will  be  conn* 
tcnunced  here  :  this  vote  is  only  *  to  remove 
such  a  Counsellor,'  to  restore  the  king,  cad 
honour  and  integrity  unto  the  kingdom  :  no 
saneuinary  law  :  not  for  taking  away  bis  fre^ 
hold,  but  only  what  he  holds  at  the  king's  plea- 
sure :  hopes  that  men  of  sobriety  and  honesty 
will  be  near  the  king,  and  would  have  the  duke 
removed. 

Sir  7%o.  Meres,  *  Removing  from  the  king's 
person'  is,  in  consequence,  removing  from 
places  and  employments  :  it  it  also  said,  *  we 
are  heard  as  a  grand  jury,  in  impeachments  ;' 
but,  as  you  proceed  now,  there  are  objections  ; 
vou  now  give  your  last  judgment, -whatever  the 
king  will  do.  Says  another  gentleman,  *  yon 
have  heard  no  proofs;'  but  these  shall  not  go 
without  an  answer:  this  House  had  great 
power  in  judgment  by  common  fame,  as  evary 
one  of  08  is  told  without  doors.  Le&  Parlia- 
raentaria.  Thirty  persons,  in  Mr.  Pijnnc't 
booki^  were  detiied  to  be  veoMred  fceui  vmatt 
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&iD|s,  because  tbe  people  spoke  ill  of  them ; 
some  of  themy  though  not  ail,  were  removed : 
the  duke  is  a  fine  person,  and  taking  with  us, 
and  we -have  a  tenderness ;  but  it  does  not  be- 
come  ihis  house  to  countenance  selling  of 
places :  though  common  fame  is  the  great  pre- 
rogative of  this  House,  yet  would  use  it  very 
Sparinely. 

Sir  John  Berkenhead  is  against  clanculnr  and 
clandebtinc  proceedings :  in  the  common  law, 
if  the  Christian  neighbourhood  say, '  one  keeps 
another  man*s  \%  ife,'  yet  upon  his  oath  he  may 
cleai"  himself:  lord  Bacon  calls  commcn  fame 
*  a  common  liar ;'  and  the  precedents  cited,  of 
removals,  were  in  ill  times  :  is  against  the  latter 
part  of  the  question. 

Mr.  PowCs,  Birkenhead  snid, '  the  prece- 
dents, cited,  were  of  ill  times/ — 11  Richard  2, 
a  great  while  before  his  deposing :  that  was  done 
in  the  2^d.  The  effects  of  tho*ie  censures. then 
kept  things  quiet,  till  his  deposing :  the  duke 
of  Ireland  was  then  removed,  for  encroaching 
upon  royal  ^power :  wishes  we  might  ever  use 
this  power  moderately,  and  that  we  had  no  oc* 
casion  of  using  it  now. 

Col  Birch  is  one  of  those  who  desired  no 
resolution  of  this  matter  till  another  day  ;  and 
did  it  then  for  another  reason,  not  for  favour 
to  the  duke :  it  is  the  custom,  that  the  Speaker 
call  for  a  clear  account,  and  wishes  it  bad  been 
now  from  the  duke :  but  cannot  a  gentleman 
give  a  clear  opinion  in  the  question  ?  NVould 
not  call  for  it :  when  once  the  debate  was,  in 
the  Convention,  of  recommending  Counsellors 
to  tbe  king,  it  was  answered,  '  all  the  awe  you 
have  upon  the  king's  Council  hereafter  is,  if 


they  be  such  as  tbe  people  baye  an  ill  opinion 
of,  jou  may  remove  them  ;  and  it  is  better  for 
us  then  to  name  them,  for  we  must  be  respon- 
sible for  them:  shall  you  depart  from  this,  and 
call  for  direct  proof  of  persons  only,  and  nofc 
things  ?  You  have  great  prejudice  by  it :  you 
caunot  take  his  freehold  from  him  by  your  vote, 
and  he  is  therefore  for  the  question. 

Sir  Tho,  JJltleton  fears,  that  you  may  clash 
with  tbe  Lords  up(m  another  thing  :  when  the 
point  was  of  removal  from  the  king's  presence, 
39  Hen.  6,  as  now,  the  king  answered,  '  he  iv 
content  to  remove  them  from  his  presence,  ex- 
cept they  be  Lords,  unless  tliey  approve.'  Whe- 
ther any  clear  precedent,  ll.e  Commons  origi- 
nally to  go  to  the  king  to  remove,  iu  case  of 
peers,  is  not  satisfred  :  ic  is  not  the  case  of  the 
duke  of  Lauderdale,  who  is  no  peer. 

Lord  Cornhury,  Littleton  is  mistaken  ia 
the  precedent  of  29  Hen.  6.  The  duke  of  So* 
merset,  and  the  bishop  of  Winchester,  were 
removed  :  the  words  of  the  accusation  were, 
'  the  people  spake  ill  of  them  :*  the  king  grants 
tbe  request  of  the  Commons,  unless  to  some 
few  persons  that  were  Lords,  who  are  necessary 
about  him  :  the  Lords^  Contorrence  will  beget 
another  debate,  but  the  king  is  still  at  the  same 
freedom* 

Retolulion  4igaiiui  the  Duke, 

At  length  it  was  resolved,  "  That  an  Address 
**  be  presented  to  lus  majesty  to  remove  the 
**  duke  of  Buckingham  from  all  his  Employ* 
"  ments  that  are  held  during  his  majesty's 
'*  pleasure,  and  from  his  Presence  and  Councils 
"  for  ever." 


234.  Proceedings  In  the  House  of  Commons  against  the  Earl  of 

Arlington:*  25  Charles  IL  a.d.  1674. 


On  the  15th  of  January,  1674,  Sir  Gilbert 
Gerraxvl  states  to  the  House  of  Comitions,  that 
be  has  a  Complaint  against  a  'great  minis- 
ter of  state,  the  earl  of  Arlington  f ;  all   great 

<■.  -  !■       »         .  .     I  ■■■■■■  I  I  

*  See  an  account  of  him  in  the  Note  to  Cla- 
frendon^s  Case,  p.  2$07,  of  this  volume. 

t  ^  Ben  net,  advanced  afterwards  to  be  earl 
cf  Arlington,  was  made  secretary  of  state,  by  tbe 
interest  of  the  popish  party,  [in  1669.]  He  was  a 

frond  man.  His  parts  were  solid,  but  not  quick, 
[e  had  the  art  of  observing  the  king's  temper, 
and  managing  it  i>eyond  h\\  the  men  of  that 
time.  He  was  believed  a  Papist.  He  had  once 
professed  it,  and  when  he  died,  he  again  recon- 
eilied  hmself  to  that  church.  Yet  in  the  whole 
course  of  his  ministry,  he  seemed  to  have  made 
it  a  0)aiim,  that  the  king  ought  to  show  no 
favour  to  popery,  but  that  all  his  affairs  would 
be  spoiled,  if  ever  he  turned  that  way;  which 
made  the  Papists  become  his  mortal  enemies, 
nnd  accuse  hrai  as  an  apostate,  and  a  betrayer 
of  their  interest."  Burnet. — He  died  in  1685, 
leaving  an  only  daughter,  married  to  king 
Cjutries's  favourite  son,  the  duke  of  Grafton. 


affairs  and  transactions  go  though  his  han(f»: 
he  has  been  the  great  treasurer ;  the  manage- 
ment of  that  must  pass  by  him :  he  has  no  pre- 
judice to  him,  or  disobligation  from  him,  but  it 
is  a  duty  he  owes  the  king  and  nation  :  it  wat 
just  upon  your  heels  the  taking  away  your  Li- 
berties, contrary  to  the  laws  of  the  kingdom  ;■ 
and  to  back  this,  an  Army  was  raised  of  dan* 
gerous  men,  unfit  to  command  ;  nothing  has 
passed  for  some  years  but  through  his  hands ; 
the  Army,  the  Declaration  ;  he  the  great  con« 
duit-pipe ;  tbr$  instance  many  within  these  walls 
know,  and  abroad  he  is  reported  a  papist,  and 
reconciled  to  the  church  of  Rome:  in  tbe 
Journal  you  may  hnd  the  Act  for  suppressing 
Conventicles ;  upon  his  majesty's  power  to  sos« 
pend  Laws  in  the  Proviso ;  upon  the  division  of 
the  house,  Arlington  staid  in  for  it  with  not 
above  SO:  every  thing  passed  through  bis  hands; 
all  Licences  according  to  tbe  lieclaration. 

He  then  opened  and  presented  to  the  House 
the  following 

Articlfs  of  treasonable  and  other  Crimev 
of  High  Misdemeanor  ^against  the  Eatt 
of  Arlington^  principal  Secretary  of  State i 
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I.  <'  That  the  said  earl  hath  been  a  con- 
stant and  most  vehement  promoter  of  Popery 
and  Popish  Counsels  :  1.  By  pn»cunng  com- 
missions for  all  the  Papists  lately  in  com- 
mand, and  who  made  their  application  to  him, 
as  a  known  favourer  of  that  faction ;  there 
being  not  one  commission  signed  bv  the  other 
secretary  ;  many  of  which  commissions  were 
procured  and  sii;ned  by  him,  since  the  several 
Addresses  of  the  two  houses  of  parliament  to 
his  mujesty  and  the  passing  the  late  Act 
s^ainst  Popery  :  2.  By  procurmg  his  niajesty^s 
Letter,  commanding  Irish  papists  and  rebels 
to  be  let  into  corporations,  and  admitted  into 
the  Commissions  of  the  peace,  and  other  offices 
of  trust  military  and  civil,  contrary  to  the  esta- 
blished laws  and  constitutions  of  that  realm, 
to  the  great  terror  of  the  king's  protestant 
subjects  (here  :  3.  By  not  only  setting  up  and 
supporting  t\\%  aforesaid  Papists  there,  but 
brmging  the  most  violent  and  fiercest  of  them 
to  command  companies  and  regiments  of  the 
king's  English  subjects  here  to  the  great  dis- 
honour and  danger  of  this  kingdom  :  4.  By 
openly  and  avowedly  entertaining  and  lodging 
in  his  family  a  Popish  priest,  contrary  to  the 
known  laws  of  the  land  ;  which  said  priest  was 
a  noted  solicitor  and  promoter  of  the  Popish 
faction,  and  has  since  Aed  out  of  this  kingdom. 
5.  By  procuring  Pensions,  in  other  mens 
names,  for  Papist  officers,  contrary  to,  and  in 
illusion  of  the  late  act  of  parlinment:  6.  By 
obtaining  several  Grants  of  considerable  sums 
q(  money,  to  be  charged  upon  the  revenue  of 
Ireland,  for  the  most  violent  and  pernicious 
papists  there  ;  particnlnry  3,000/.  for  one  colo- 
nel Fitz  Patrick,  a  notorious  Irish  rebel,  whose 
mother  was  hanged  in  the  late  war,  for  mur- 
dering several  English,  and  making  candles  of 
their  fat ;  this  grant  being  procured  for  the 
•aid  Fitz  Patrick  at  a  time  when  he  was  ac- 
cused to  the  lord  Arlington  of  high  crimes,  by 
the  now  lord  lieut.  of  Ireland  :  7.  by  procur- 
ing his  majesty  to  release  several  Irish  Papists 
(some  whereof  deeply  engaged  in  the  horrid 
rebellion  of  that  kingdom)|  the  chiefries  or 
head  rents  reserved  to  the  crown,  out  of  the 
forfeited  estates  of  Papists  there,  being  a  prin- 
cipal part  of  his  majesty*s  revenue  in  that  king- 
dom. 

II.  '<  Tliat  the  said  Earl  had  been  guilty  of 
many  and  undue  practices  to  promote  his  own 
greatness  ;  and  nath  embezzled  and  wasted 
the  treasure  of  thfs  nation ;  1.  By  procuring 
vast  and  exorbitanc  Grants  for  himself,  both  in 
England  and  Ireland,  breaking  into  (he  set- 
tlement of  that  kingdom,  and  dispossessing  se- 
veral English  Adventurers  and  Soldiers  of  their 
properties  and  freeholds,  in  which  they  were 
duly  aad  legally  stated,  without  any  colour  of 
reason,  or  sug^i^estian  of  right.  2.  By  charging 
excessive  and  al^st  incredible  sums  for  false 
ftod  deceitful  intelligence  :  3.  By  procuring  his 
majesty's  hand  for  the  giving  away,  between 
his  first  entrance  into  his  office,  the  value  of 
diree  millions  of  sterling  money,  at  the  least ; 
Ibe  several  Grants  whereof  are  extant,  counter- 


signed by  him,  and  by  him  only.  4.  That  tlie 
said  Earl,  presuming  to  trample  upmi  all  estates 
and  degrees  of  the  buhjcct^  of  this  realm,  the 
better  to  subdue  them  to  his  u-ill  and  pleasure, 
hath  causelessly  and  illegally  imprisoned  many 
of  his  mnjesty's  subjects.  5.  That  he  did  pro- 
cure a  prmcipal  peer  of  this  realm  to  be  un- 
justly imprisoned  and  to  be  proclaimed  traitor, 
without  any  legal  proceed  or  trial ;  and  did  ma- 
liciously suborn  false  witness,  with  money  to  take 
away  bis  life,  upon  pretence  of  treaonable 
words. 

III.  '<  That  the  said  Earl  hath  falsely  and  trai- 
terously  betrayed  the  great   trust  reposed  in 
him,  by  his  majesty,  as  counsellor  and    prin- 
cipal secretary   of  state ;  1.    By   entertaining 
a  more  than  usual  intimacy  v»ith  the  French 
ambassador ;  not  only  lodging  him  in  his  house, 
but  letting  him  into  the  kmg's  most  secret 
counsels.  2.  By  altering  in  private,  and  singly 
b^  himself,   several  solemn  determinations  dT 
his  majesty's  councils.     3.    By    procuring    a 
stranger  to  have  the  chief  command  of  the 
late  raised  army,  for  invasion  of  Holland,  to 
the  great  dishonour  and  discouragement  of  all 
the  loyal  nobility  and  gentry  of  this  nation.  4. 
B^  advising  his  majesty  to  admit  of  a  squadron 
ol  French  ships  to  be  joined  with  our   English 
fleet ;  the  sad  consequence  whereof  we   have 
since  felt,  notwithstanding  the  king  of  France 
had  agreed  to  send  a  suppl)  of  money,  in  or- 
der to  the  having  the'  fleet  wholly    English. 
S.     Whereas  the  king  was  advised   bv  several 
of  his  council  to  press  the  French  kmg  to  de- 
sist from'  o^aking  any  further  progress  in  his 
conquest    of  the    iulaid    towns    of    Holland, 
whereof  Englaud  was  to  have  no   benefit,  and 
to  turn  his  arms  upon  those  maritime  towns 
that  were  by  the  treaty  to  have  been  ours,  his 
lordship  gave  the  king  counsel  to  desbt ;  wbcfie- 
by  that  part  of  our  expectation  was  wholly  frus- 
trate. 6.     Whereas  the  king  was  advised,  bj 
several  of  his  council,  not  to  enter  into  this 
war,  till  his  majesty  was  out  of  debt,  and  had 
advised  with  his  parliament,  his  lordship  was. of 
opitiion  to  the  contrary,  and  gave  his  advice  ac- 
cordingly.  7.    When  the  French  ships  were 
disperMd  after  the  late  Fight  at  sea,  and  had 
lost  all  their  anchors  and  cables,  by  reason   of 
the  fool  weather  that  then  ensued,  he  persuaded 
his  majesty  to  send  them  fourscore  cables  and 
anchors;  although  it  was  then  objected,  and  he 
knew  it  to  be  true.    That  bis  majesty  bad  not 
at  that  present  time  any  more  in  his  stores  than 
would  snpply  his  own  ships,  in  case  of  the  like 
necessity,  8.  He  bath  traiterously  correspon- 
ded with  the  king's  enemies,  beyond  the  seas, 
and  contrary  to  the  trust  reposed  in  him,  hath 
given  intelligence  to  them.'' 

The  above  Articles  being  delivered  in  at  the 
Clerk's  table  and  read, 

Sir  Robert  Carr  assures  the  honse  that  h« 
docs  not  oppose  the  *brin^ing  in  the  Articles, 
or  any  thing  objected  against  lord  Arlington  ; 
but  he^has  a  letter  to^e  Speaker  to  be  coin* 
municattid  to  Ute  house. 
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Lord  Obrien  knows  not  but  what  has  beeo 
Mid  jc»teitlay  maj  havo  been  tl^  occAtion  of 
tbif  Letter,  and  would  bavo  it  read. 

!nie  Eakl's  LBTTSft  to  the  Hovu  ^Commohs. 

The  Speaker  moYes  that  he  may  read  lord 
Arlington  s  Letter.  The  Letter  was  read  ac- 
cordingly, as  follows : 

*  Mr.  Speaker ;  bearing  that  the  honourable 

*  House  of  Commons  are  inforniinc  themselves 

*  of  public  alfoirsy  wherein,  I  humbly  conceives 
'  what  I  can  say  may  be  of  use,  and  satitfuo* 
'  tioo  to  them,  I  beseech  you  to  do  me  the 
<  fuTonr,  by  the  means  of  this  bouse,  to  obtain, 
'  leave  for  me  to  be  beard  by  the  bonnurable ' 
■  boose.  A»  w  K  OTOH .' 

Mr.  Thomas  Lee  moves  that  lord  Arlington 
may  be  asked  the  same  Questions  with  tlie  duke 
of  Buckingham,  excepting  that  of  M.  Schou- 
berg,  being  one  of  tiie  Articles  lord  Arlington 
IB  accused  of. 

Mr.  Sec.  Ctroentry  hopes  tliat  the  house  will 
not  vote  that  we  shall  examine  him .  no  mem- 
ber of  the  Lords  house  can  answer  us. 

Sir  William  Lewis.  He  is  at  his  own  pleasure 
for  answering  our  questions  :  be^  by  his  letter^ 
ofiers  inforntat'on  only. 

Sir  Tkomat  Lee,  He  is  judge  ofbis  own  discre- 
tion ;  you  may  ask  him.  what  you  please. 

Sir  Robert  Carr  believes,  that  any  question 
this  house  will  ask  this  noble  lord  he  will  answer. 

The  Speaker  reminded  the  house  of  making 
a  aotse  yesterday,  and  that  we  ought  not  par- 
ticularly to  salute  any  man,  because  the  respects 
of  the  house  are  paid  by  the  Chair;  an  irregular 
motion  i^hen  performed  by  any  else. 

Sir  .Edmund  Jenningi.    If  you    lose  the  op- 

Sortunity  of  asking  him  questions  here,  per- 
apeyou  will  not  see  him  again. 

Col.  Birch.  Can  any  thing  be  .more  natu- 
ral than  asking  of  questions  ?  and  the  Speaker 
bas  drawn  questions  this  way  and  that  way, 
till  you  have  come  to  the  bottom  :  if  he  gives 
ifhll  Answers^  you  need  go  no  farther  :  it  was 
not  so  managed  yesterday. 

Si r  ChorU$  Harbor d.  J  f,  upon  the  relation  he 
makes,  you  find  no  cause,  then  would  have  no 
questions  asked  ;  vou  cannot  examine  a  peer, 
nor  can  you  send  l>i>r  him  again. 

Mr.  SachevtreU  would  have  no  questions 
asked  him  to  accuse  himself :  five  of  the  ques- 
tions concern  him,  and  he  would  have  all  these 
laid  aside. 

The  £a.kl's  Speech  to  the  House  qfCouMovs. 

TbfcEarl  of  AvIiAgton  wis  admitted  into  the 
koiiie,  in  the' same  manner,  in  all  respects, 
wit  b  the  duke  of  Buckingham.  He  then  spoke 
Co  this  eflfect : 

^  i  aekfiowledge  the  honour  the  Honse  has 
me  in  admitting  me  to  speak  here ;  in 
private  conversation,  aitd  at  dmners,  I  have 
met  witba  paper  of  AvtScles  against  me,  in  the 
iMitare  of  an  Itaipeachmenty  though  upon  un- 
certain grauMU:   bad  I  aemuGbmemory  as 
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innocence,  I  aesure  myself  of  all  favour  from 
this  House:  I  have  a  bad  memory,  and  so  must 
make  use  of  papers. . 

**  1  reduce  tbe  accusations  to  three  heads. 
1.  Matter  of  Religion.  9.  Matter  of  War  and 
Treaties. '  8.  Particular  Fortune  and  Acqui- 
sitions I  have  got  since  the  king's  Restoration. 

**  1st,  For  Religion.  1  never  did  one  act  to 
derogate  from  the  protests nt  religion,  neither 
have  I  beard  mass,  nor  made  any  reconciliation 
to  the  Church  of  ilome.  I  hope  you  wUl  not 
rest  upon  aspersions,  unless  any  honourable 
member  will  aver  it  on  his  knowledge,  and,  if 
so,  I  am  content  it  should  pass  for  a  convic- 
tion.    1  am    accused,  of   having  a    part  in 

*  composing  the  declaration  for  Liberty  of 
^Conscience.'  I  was  present  in  council  when 
it  was  resolved,  that,  in  time  of  war,  it  might 
be  of  great  advantage  to  do  any  temporary  thing 
till  the  parliament  might  consider  of  it ;  but, 
as  soon  as  I  was  convinced  that  it  was  contrary 
to  lawp  I  was  tbe  first  man  that  advised  to 
desist  from  what  was  not  tenable  by  law  ;  as 
for  what  concerns  the  papists  (Roman  Catho- 
lics) I  suppose,  that  according  to  the  function 
of  my  place,  I  might  pen  it,  but  it  was  brought 
to  mechang^  to  what  was  resolved  in  council ; 
to  the  charge  of  bemg  <  a  favourer  of  Papists,' 
I  answer,  in  particular  I  have  favoured  thosa 
of  the  Church  of  England  ;  but  I  have  promis- 
cuously obl^ed  men  of  merit,  without  distinc*  ' 
tion  of  religion. 

To  the  Snd.  **  That  I  have  promoted  Irish 
<  Papists  and  Rebels,  to  be  let  into  corpora- 

*  tions  and  commissions  of  tbe  peace,  offices  of  ^ 

*  trust,  military  and  civil,  &c.'  This  is  so  ill  im-  ^ 
puted  to  me,  that  X  was  not  at  London,  at  the 
council,  but  at  my  country  house,  when  tbe 
order  was  made.  Any  gentleman  here,  that 
knows  the  forms  ia  tbis  matter,  can  tell,  that 
these  letters  are  by  tbe  king's  particular  dim 
rection. 

5.  **  Bringing  tbe  most  violent  Papists  into 
'  command  of  companies  and  regiments  of  the 

*  king's  English  subjects,  kc.  and  though  th^ 
'  refused  tbe  oaths  by  the  act  enjoined,  procur- 

*  ing  them  new  commissions.'  It  was  affirmed 
to  me,  that  colonel  Panton  would  take  tbe  oaths 
and  test,  and  by  bis  looks  seemed  to  accept  his 
commission  accordingly.  I  dare  pronounce 
that  not  one  commission  was  signed  by  me, 
hot  for  such  as  went  into  foreign,  parts,  an^ 
were  not  likely  to  return. 

4.^'  *  That  I  stopped  prosecntion  of  the  piracy 

*  fn  Ireland  of  one  Fitzpatrick.'  My  hnnd  is 
no  way  seen  in  it,  hut  in  an  order  for  his  pro- 
secution. A  letter  was  sent  me  from  itbe 
lord  lieutenant  of  Ireland  ;  hut  I  gave  no  in- 
terruption dtre(;tly  nor  indirectly  to  liis  pro- 
secution. 

5.  '* '  Entertaining  and  lodging  in  my  house 
'  a  Priest,  contrary  to  the  known  laws,  a  noted 
'  solicitor  of  the  Popish  faction,  &c.'  I  know 
of  none,  except  father' Patrick,  thi(t  ever  fre- 
quented my  house,  unless  by  chance,  upon 
some  sudden  emergency.'^ 

6.  <'  *  That  I  was  the  adviser  to  begin  thn 
3Y 
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*  war,  without  consent  of  parliament.'  What- 
ever others  m^y  have  done,  few  had  a  more  po- 
sitive share  in  hindering  it  than  myself.  There 
was  no  luch  thing  as  *  constraining  the  ambas- 

*  sadors  to  sign/  as  was  alleged.*  What  was 
done  was  on  the  other  side  of  the  water,  and  I 
was  sensible  oF  all  approaches  of  violation  of 
the  league ;  in  this  I  can  scarce  vindicate  myself 
without  reflection  on  others  :  I  cannot*  affirm, 
but  will  lay  before  you  my  presumptions  and 
others  in  this  business.  France,  to  bring  the 
duke  of  Buckingham  on  their  side,  contrived  his 
going  over  to  Paris,  on  pretence  of  soi&e  easy 
coaches  for  the  king,  which  he  had  leave  for. 
The  king  warned  him  b^  no  means  to  meddle 
with  affairs.  The  king  of  France  used  him 
well,  and  gave  him  a  jewel.  He  counselled 
me  about  it;  to  requite  him,  I  told  him  in 
what  state  matters  lay  :  *  I  see  jou  fast  to  the 
'  Spanish  interest,  if'^ou  will  procure  me  a  pen- 
/  sion  from  the  Spanish  ambassador;'  the  duke 
took  the  pleasure  of  telling  tlie  tale,  and,  upon 
my  konoor,  I  appeal  if  many  have  not  heard 
the  duke  say,  with  oaths, '  Arlington  is^to  be 

*  turned  out,  and  he  would  furnish  the  king  with 

*  a  better  secretary ;'  which  he  might  easily  have 
done.  The  first  time  ilie  duke  discovered 
himself,  he  desired  to  go  with  a  compliment 
into  France,  which  might  have  been  done  by  a 
more  ordinary  man.  He  had  authority  to 
sound  chat  court,  aid  brought  word  of  the 
French  resolutions  for  war,  and  so  magnified 
that  king  and  his  ministers,  that^all  wondered 
at  it.  He  brought  accounts  of  resolutions  of 
France  for  our  interest,  but  no  particulars ; 
sometimes  seriously,  sometimes  pleasantly.  The 
king  told  me  the  reports.  I  answered,  <  £&- 
'  amine  the  thing,  and  be  not  guided  by  parti- 
'  cblar  partiahty/  I  have  leave  from  the  kin^ 
for  my  coming  hither,  for  the  purgation  of  my- 
self. I  am  taxed  wifh  having  spoiled  the 
treaty  with  France.  Many,  that  I  can  name, 
present  in  council,  have  heard  the  duke  say, 
'  I  am  persuaded^  what  lord  Arlington  says  is 

*  witik reflection.     Either  I  did,  or  did  not  say, 

*  he  chaiiged  the  Treaty.'  I  fear  the  Duke 
has  forgot  the  Treaty.  This  French  Trea^ 
confirmed  the  Triple  Alliance ;  the  king  esta- 
blished it  in  the  treaty.  It  is  true,  the  progress 
of  the  wr.r  has  begotten  some  disturbance  ;  as 
the  business  of  Charferoy.  If  France  disturbs, 
this.  Trenty  is  violated :  France  was  thus  warn- 
ed. The  king  of  France  asked  leave  for  some 
forcei*  -to  pa^s  through  Flanders  ;  Monteri 
gave  him  a  civil  denial ;  which  being  resented 
by  the  king,  on  the  behalt  of  France,  diverted 
the  French  king  from  marching. 

"  As  for  *  the  deUvery  of  (owns  to  us,'  it  is 
so  silly  a  thing,  that  it  deserves  not  an  answer. 
We  have  ever  pre-«^ed  ^  ranee  fV>r  money  in- 
stead of  ships  France  h»d  st(H-e*>,  bur  could 
not  spart*  money.  The  kin^  sent  to  compli. 
menr  the  king  at  France  at  Dunkirk;  Bucking, 
hiim  oiler^d  himself,  and  ireHred  of  rliings  uu. 

*  See  the  duke  of  Buckinghams  Speech, 


known  to  me ;  he  hoped  salisiactioa  to  wait 
upon  to  great  a  king,  so  obliging,  wbeu  we  ap* 
proached  sanear  the  war.  Ambaatador  Mpo* 
tagti,  under  the  king's  own  hand,  was  com- 
manded not  to  speak  to  the  ministen,  but  to 
the  king  of  France  himself;  6,000  men  for  the 
king  to  maintain.  I  pressed  tlie  king  that  Mon- 
tague might  desist  from  that  proposition. 
Buckingham  was  the  head  of  them,  and  bit 
oti&cers. 

**  At  to  my  charge  of  '  being  privately  shot 
'  up  with  the  French  ambassador ;'  my  doon 
were  not  shut  to  him,  nor  the  Spanish  ambas- 
s^^dor ;  but  as  for  *  Pensions,'  those  that  wrotf 
the  paper  of  Articles  should  have  had  the  good 
manners  to  have  told  mine. 

**  As  for  <  M.  Schomberg's  being  general  of 
^  the  English;*  his  mother  was  aii  £ngli»h  wo- 
man, and  be  commanded  the  king's  troops  in 
Portugal.  If  he  would  have  changed  bis  reli- 
gion, he  might  have  been  marshal  of  France. 
It  was  not  strange  he  should  be  sent  for  to  com- 
mand, when  a  descent  was  intended  into  Hol- 
land, in  which  country  he  had  long  commanded. 
Though  Buckingham  is  a  man  of  wit  and  p^ft^ 
yet  his  experience  is  little  or  none  at  all  m  mi- 
htary  afiairs.  Buckingham  proposed  that  ha 
might  go  to  Utrecht,  and  I  be  jomed  with  him, 
to  temper  him  with  my  slow  pace.  Hard  by, 
the  kuig  of  France  staid  Th  his  camp  ten  day% 
expecting  the  Holland  Deputies;  neither  prince 
was  to  treat  without  the  other.  I  and  Halifiu 
were  for  moderate  courses ;  Buckingham  was 
for  exorbitant. 

**  As  to  *  the  Parliament's  not  being  ao- 
'  quainted  with  the  war  by  my  means ;'  it  was 
represented,  that  the  king  had  money  to  cany 
Jt  on  ;  it. was  never  moved,  nor  urged,  by  any, 
that  the  war  should  come  to  the  parliament. 
And  as  for  our  ^  having  towns,'  what  should  we 
have  done  with  them,  if  the  king  of  France  bad 
given  us  half  his  conquests  ?  To  *  tlie  falling 
'  upon  the  Smyrna  fleet  before  war  was  de- 
'  dared  agaiitst  Holland,'  I  remember  that  mj 
opinion  was  not  prevalent,  for  I  never  pre- 
tended to  maritime  affairs ;  neither  do  I  re- 
member, that  I  had  more  concernment  in  it 
than  others.  'That  we  should  be  goremed 
'  by  a  Standing  Army.'  None  in  this  house, 
nor  out  (}f  ir,  abominate  it  more  than  I.  •  I 
think  it  impossible  to  awe  it  with  20,000  men. 
I  never  heard  the  thing  said,  no,  not  by  the 
duke  of  Buckingham.  It  was  never  in  debate, 
and  we  never  had  it  in  our  mouths. 

**  As   for   '   my  having   had   extraordinary 

*  Gratits  from  the  king,  6cc.-  had  I  presumed  to 
beg  of  the  king,  as  others  have  done,  I  niigbt 
have  had  more  ;  but  if  I  have  to  maintain  dalf 
the  dignity  of  my  employment,  I  am  the  falaesi 
nian  tiiat  lives.  I  ne«er  begged  any  thing  in 
England,  but  •  I  have  had  10,000/.  out  of  lr«- 

*  land.'  I  have  jord  Bettse's  estate,  in  Ireland, 
given  me,  (which  I  begued)  which  he  forfeited 
in  the  Bebellioo,  wonh  1,000/.  per  ann.  I 
proved  I  was  never  in  rebellion,  and  to  I 
claimed  his  estates  myself.  *  Engrossing  all 
^  affairs  into  my  baadf ,'    I  should  think  myielf 
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the  happidtt  mao  io  the  worlds  if  I  might  rerira^ 
from  the  management  of  affairs.  Any  geotle- 
man  of  honour  or  pans,  that  hath  had  any  ba- 
•iacM  with  the  king,  I  have  gone  with  and  as- 
sisted. 

"  I  beg  pardon  for  tiring  the  house  with  this 
abrupt  paper.  - 1  doubt  not  but  to  be  foood  an 
innoccrnt  man.  If  what  I  have  said  is  applica- 
ble to  any  thing  the  house  desires  to  be  in- 
formed of^  I  will  serve  the  house :  I  think  my- 
lelf  safe  in  your  hands,  and  lay  myself  at  your 


» • 

Q^ettioni  put  lo  the  Earl:  with  hit  Amwert, 

s 

Then  the  Speaker  desired  to  know,  <'  Whe- 
ther he  was  pleased  to  make  answer  to  some 
Questions  he  nad  in  commfind  from  the  house 
to  ask  his  lordship?''  Who  answered,  **  he  was 
wiUing.'' 

Qntitian  1.  *'  Whether  any  persons  have,  at 
any  time,  declared  to  him  any  of  their  advices 
or  ill  purposes  against  the  hbertiesof  this  house, 
or  propounded  any  ways  to  him  for  akering 
the  government;  and  if  they  did,  what  was 
that  advice,  and  by  whom?  Antw.  I  cannot 
apply  this  to  any  discourse  I  have  heard,,either 
poblic  or  private. — S.  By  whose  advice  tlie 
army  was  raised,  and  Papists  set  to  officer 
them?  Aniw,  On  account  of  the  war  there  was 
a  necessity  of  good  officers,  and  tlie  Papist  of- 
ficers, many  of  them,  were  represented  more 
skilful;  but  cantiot  apply  the  advice  On  any 
person. — 3.  And  that  army  to  awe  the  debates 
of  this  house?  Answ,  I  can  say  nothing  to  it. 
—4.  By  whose  counsel  and  ministry  the  Triple 
League  was  made?  Answ,  It  has  been  sug- 
gested by  me.  Sir  Wm.  Temple  was  the  for- 
tunate man  that  dispatched  it.— -5.  Who  ad- 
vised the  first  treaty  with  France?  Answ.  The 
making  that  League  was  the  concurrent  opinion 
of  us  fdl.  I  did  not  expect  the  French  io  earn- 
est,'if  some  blots  had  not  happened. — 6.  By 
whose  advice  the  Exchequer  was  shut  up  ?  Answ, 
You  may  easily  believe  I  was  passive  in  it.  I 
can  say  but  suspicions  only :  many  things  were 
proposed,  but  I  have  nothing  to  do  with  the 
Treasury.^?.  By  whose  advice  the  Declaration 
for  Liberty  was  made  and  published  ?.  J /ij».  It 
was  a  concurrent  opinion,  and,  we  thought, 
upon  good  grounds,  and  advisable  by  law ;  but 
when  found  contrary  to  law,  I  detested  it. — 8. 
By  whose  advice  the  Smyrna  fleet  was  fallen 
upon  ?  Answ.  It  was  a  concurrent  advice,  and 
1  cannot  apply  it  to  any  roan's  particular  ad- 
fjce.— 9.  By  whose  advice  the  war  was  under- 
taken without  advice  of  parliament?  Answ. 
There  was  all  probability  of  peace  imaginable, 
and  it  was  ill  to  show  our  adversaries  any  ill 
distempers,  and  it  was  a  concurrent  opinion. — 
10.  And  the  parliament  prorogued  upon  it,  in 
Nov.  last?  Answ,  It  is  a  hard  matter  to  say 
who  was  the  adviser.  I  protest,  I  know  not 
the  author  of  it.    I  may  wrong  persons.    I  have 

g resumptions,   but  no    evidence.'' — Then    his 
>rdship,  after  saluting  the  house,  withdrew.* 

*  **  Lord  Arlington  spoke  much  better  than 


RfiS0Lt7TI0N   AGAINST  THS  EaKL. 

After  several  lon^  debates  upon  the  abov« 
Articles,  the  qoestion  beine  put,  '*  That  an 
"  Address  be  presented  to  nis  majesty  to  re- 
'^  move  the  earl  of  Arlington  from  all  his  ein- 
"  ployments  that  are  held  during  his  majesty's 
"  pleasure,  and  from  his  majesty's  presence  and 
**  councils  for  ever ;"  it  passed  in  the  negative, 
166  to  1«7. 

It  was  then  resolved,  **  That  the  Articles  be 
referred  to  a  committee,  and  that  they  report 
what  matter  is  therein  contained,  and  can  be 
proved,  that  is  fit  for  an  Impeachment.^'f' 

was  expected  :  he  excused  himself,  but  with- 
out blaming  the  king :  and  this  had  so  good  an 
effect,  that  though  he,  as  secretary  of  state,  was 
more  exposed  uian  any  other,  by  the  many 
warrants  and  orders  he  had  signed,  yet  he  was 
acquitted,  though  by  a  smalli  majority.  But 
the  care  he  took  to  preserve  himself,  and  his 
success  in  it,  lost  him  bis  high  favour  with  the 
king,  as  the  duke  was  out  of  measure  offended 
at  liim.  So  he  quitted  his  post,  and  was  made 
lord  chamberlain.''     Burnet. 

The  Author  of  his  Life,  in  the  Bingraphia, 
says,  ^'  That  it  was  neither  his  speech,  nor  his 
cause,  that  brought  him  off,  but  the  personal 
friendship  of  a  noble  person  nearly  allied  to 
him,  viz.  the  eafl  of  Ossory,  eldest  son  tti  the 
duke  of  Ormond,  and  then  the  most  popular 
man  of  his  quality  in  England,  who  stood  for 
five  days,  that  the  debate  lasted,  in  the  lobby  of 
the  house  of  commons,  and  solicited  the  mem- 
bers in  his  favour  as  they  entered  the  house.'' 

t  Nothing  further  appears    to*  have  been 
done  in  thb  Accusation.    "  No  greater  mis- 
take," says  Ralph,  "^  can  be  made  by  the  pro- 
secutors of  a  bad  minister,  than  to  charge  him 
with  any  one  Article  which  they  cannot  support 
with  undeniable  proofs.    .If  he  has  it-  in  his 
power. to  loosen  any  one  link  of  the  chain,  be 
infallibly  makes  bis  escape ;  and,  instead  of 
being  punished  himself,  renders  odious  his  ao- 
cttsers.    This  was  the  circumstance  in  the  case 
before  us:  these  gentlemen  had  suffered  th$ir 
Charge  to  outrun  their  evidence,  by  dealing  in 
presumptions  instead  of  proofs :  lord  Arlington 
saw  the  opening,  and  improved  it  with  all  the 
ad()ress  imaginable:  for,  being  admitted  to  be 
heard  by.  th^  house,  in  liis  turn,  he  so.  far  ex- 
ploded, or  evaded,  all  that  the  duke  bad  said 
the  day  before,  and  set  so  plausible  a  gloss  on 
liis  own  actions,  that  the  Impeachment  died 
away,  and  he  escoped,  even  without  the  least 
censure :   he  had  been  charged,  in   particular 
with  corresponding  with  the  king*6  enemies  be- 
yond   the    seas:  his    friends,  who  had  taken 
heart  on  seeing  him  come  off  so  triumphantly, 
called  upon  sir  Gilbert  Gerrard  for  his  vouch- 
ers :  he  was  unprovided,  would  have  withdrawn 
that  Article,  was  not  allowed,  had  recourse  to 
the  wretched  expedient  of  desiring  time;  and, 
at  last,  took  refuge  in  saying,  that  this  treache^. 
oos  correspondence  was  carried  09  during  thft 
last  Dutch  war.'' 
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S35.  The  Proceedings  in  the  Court  of  KingVBcnch,  Exchequer, 
and  House^  of  Peers,  in  the  Case  of  Sir  Samuel  Uarnar- 
DisTON,  bart.  against  Sir  William  Soame,  Sheriff  of  Suf- 
folk, concerning  the  Election  of  Members  to  Parliament: 
26  Charles  II.  a.  d.  1674.* 


A  Copy  of  tue  Record  inter  So  auk  akd 
Barnakdiston. 

Placita  coram  Domino  Rege  apod  Westmonaa^ 
tcrium  de  Termiiio  Sancie  Trinitatis  Anno 
Regni  Domini  Caroli  Secundi  nunc  Regis 
Anglie,  &c.  vicetimo  sexto,  Rotuio  1577. 

Midd,  u. 

Memorandum  quod  alias  scilicet  Ter. 
mi  no  Pajiche  ultimo  pretcrito  coram  Domino 
Rege  apad  Westmonast.  veiiit  Samuel  fiar- 
naniiston  Baronet,  per  Tbo.  Ditchfield  Attor- 
natum  suum  et  protulit  hie  in  curia  dicti  Do- 
mini Regis  tunc  ibidem  quandam  Billam  suam 
▼ersos  Wiilielmum  Soame  Militem  nuper  Vice- 
comitem  Comuaius  Suffolcie  in  cu^todia  Mar- 
rescalli,  &c.  de  placito  transgressione  super 
casum  et  sunt  pleg.  de  proc.  scilicet  Johannes 
Doe  et  Ricardus  Roe.  Que  quidem  Billa 
sequitur  in  hiec  verba  ss.  Middl.  Samuel  Bar- 
nardiston  Baronettus  queritnr  de  Willieimo 
Soame  ,  Milite  nuper  Vicecopaite  Conntatus 
SuiFolcie  in  custodia  Mar.  Marrescal.  Domini 
Regis  coram  ipso  Rege  existentem  pro  eo, 
▼idelicety  quod  com  Dominus  Rex  nunc  octavo 
itie  Februarji  anno  Regni  dicti  dominijiegis  nunc 
vicesimo  quioto  per.  breve  suum  gei^nd.  dat. 
•isdem  die  et  anno  emanans  extra  Cancellari- 
am  suam  apud  Westroonasterium  predict,  in 
<^cto  Com.  Middl.  adtunc  existent,  tunc  Vice- 
cx>mit.  Com  Suffolcie  predict,  directum,  reci- 
tando  per  idem  breve,  quod  cum  UeDricos 
North  Baronettus  nuper  elect,  fuerat  unus 
Mix.  Com.  predict  pro  adtnnc  present.  Parlia- 
mento  dicti  Domini  Regis  inchoat.  apud  Civi- 
latem  suam  Westmonasterii  octavo  die  Maii 
Anno  Regni  dicti  Domini  Regis  tertio  d^cimo, 
et  ab  iode  per  diversas  Prorogationes  usq; 
tricesimum  diem  Octobris  Anno  lUgni  ejosdem 
nunc  Regis  vicesimo  quarto  oontinuat.  et  ab 
Codem  tricesimo  die  Octobris  idem  Parliamen- 
turn  usq;  quartum  diem  tunc  instaotii  Februa- 
riiultenus  pmrogat.  fuerat,  ibidem  tunctenend. 
•t  pro  sequend.  Quod  que  ipse  sic  elect,  et 
4epito  modo  retoraat.  juxta  formam  Statuti  in 
bujusmodi  casu  edit,  et  provis.  in  domo  infe* 
riori  communitate  Regni  dicti  Domini  Regis 
Anglie  consticut.  fuerat.  prone  per  Record,  dicti 
Fartiamentf  soi  in  Canccllaria  sua  residend. 
plenios  constabat,  ac  idem  Henricus  Nortli 
unus  Mititum  pro  Com.  predict,  existead.  diem 
^— ■      ■  -  - _^_ 

♦  See  the  statute  (7  and  8  Will.  S.  c.  7.)  to 
prevent  iklse  and  double  returns  of  members  to 
ieiVe  in  parliament.  See  also  the  case  of 
Myddleton  v.  sir  Watkin  Williams  Wynne,  1 
Wilson's  Rep.  U5.  better  reported  in  Willes's 
^p.  597.  See  also  CoiDYDa'^  Die.  title  Far> 
Uameot,    (D.  J5.) 


suum  claosit  extremum  ut  dictas  Dominos  Rei 
acceperat,  cujus  pretextu  sabditi  dicti  Domiiii 
Regis  Cum.  Suffolcie  pred.  de  uno  Milite  ad 
tractandum  pro  utilitate  ejusdem  Com.  dcsti* 
tuti  fuerunt,  idem  Dom.  Ilex  nolens   lamea 
quod  Commonitas  Regni  aui  in  dicto  Paiiia* 
mento  suo  ad  o^otia  dicti  Domini  Regis  et ' 
statum  Regni  sui  ^t  Ecclesie  Anglicai»e  a|;gra- 
gat.  ex  causa  predicts  immoraretur  seo  este* 
nuaretur,   quo  minus    negotia    ilia    debttuas 
sorcierentur,  effectum  eidesn  Vicecomit.  didt 
Com.  Suff.  per  breve  ill.  prccipibset  quod  loco 
predicti  Henrici  in  pleno  Com.  suo  imiaediate 
post  reeeptom  brevis  illius  unom  alium  miliiciB 
gladio  cinctum  idoneam  et   discretum  Cooa. 
predict,  (prociamatione  print  oe  preaiiasb  ae 
de  die  et  loco  facta)  libere  et  indift'ereater  per 
illos  qui  hujusmodi  prodamatiou.  ilL  intcressent 
juxta  formam  Statuti  inde  edi|i  et  proviai  elifi 
faceret,  et  nomen  ejusdem  Militis  in  qniboa> 
dam  indent  oris  inter  predict.  Vicecomiteai  et 
illos  qui  hujusmodi  Electioni  interessint  inde 
conficiend.  (licet  hujusmodi  ehgend.  preieaa 
csset  vel  absens)  inferi  cumq ;  ad  dictum  Par-  - 
liainentum  venire  faceret,  ita  quod  idem  Miles 
sic  eligend.  plenum  et  sufficientem  poiettateas 
pro  se  et  Communitate  Com.  predicts  haberet 
lid  facietid.  et  consentiend.  hiis  qoe  io  Parlia* 
mento  de  oommuni  ooosilio  dicti    regni  aot 
(faVente  Deo)  continsereot  ordinari  super  no* 
gotiis  ante  dictis  (noFuit  dictas  Dominua  Eex  - 
tamen,  quod  predictus  Vic.  Suff.  aec  eJiquie 
alius  Vicecomes  dicti  Regni  sui  aliqualiter  esMt 
electus)  et  Electionem  illam  sic  iactam  diatincto 
et  aperte  sub  sigillo  ejusdem  Vic  et  sij^lia 
eorum  qui  Electioni  ill.  ioieressent  dicto  Do- 
mino Regi  in  Cancelhiriam  suam  eerti6caieC 
indilate  remittend.  Dicto  Domino  Regi  aJtevana 
partem  Indenture  predicte  eidem  bieri  oeo* 
suetam,  una  cum  eodem  brevi  pront  in  eodoai- 
hrevi  plenios  cootiiietur.    Quod  quidem  brevo 
posiea  scilicet  duodecimo  die  Februarii  Anno 
Regno  dicti  Domini  Re^is  aanc  Tieesimo  quint* 
supmdict.  apod  Gippovicom  in  dicto  Com.  SaC 
prefato  Willieimo  Soame  tunc  Vic.  dicti  Coai. 


^ 


Suff.  existens  deliberatum  Hui  in  forma 
eseoueiidum  quodq;  predicVBs  Will.  Vic. 
predicti  tunc  existend.  ad  prox.  Com.  fouai 
ejusdem  Com.  Suff.  post  reoeptioaeai  dicti 
brevis,  scilicet,  vicesimo  qnarto  die  Febro* 
arii  Anno  Regni  dicti  Domtni  regie  nnno 
vicesimo  qninto  sopradieto,  ac  vigore  brevie 
illins  in  plcno  com.  %ao  tune  tent,  apud  Gip^ 
povicem  predict,  in  diet.  Com.  Soff.  ooraia 
eodem  Williel.  adtunc,  Vie.  ejusdem  Ceou 
breve  iltom  legi  fecisset  nee  non  pulklicam  Pro» 
clamationem  de  die  et  loco  in  brevi  prcdieto  m 
ea  parte  content,  feciaiet  nee  nen  de  oao  milito 
gladio  cincto  aui|ia  idooeo  et 
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predict,  juxta  formam  et  exigeDtiam  brevisilliat 
«ligend.  adreniend.adParliamentMin  |>redictQfn. 
in  pleno  Com.  ill.  prom  ill.  per  breve  ill.,  pre- 
cept, foil  et  lecundafn  formam  ill.  precept,  fait, 
videlicet  int.  liorani  octavam  et  horaoi  undeci- 
uan  aofea  meridiem  ejosdem  vicesimi  qoarti 
die  Febraarii  Anno  vicesimo  qointo  gtipAidicto 
usper  quo  proceisum  fait  tunc  ibidem  m  pleno 
Com.  ill.  ad  Electionera  uiiius  alios Militis  pro 
eodem  Com.  io  loco  predict!  Henriei,  per 
Gentet  in  Com;  ilKus  reiidentes  ac  cidem  Pro- 
clamatioiii  iaterefsentct,  ac  licet  idem  Samuel 
in  eodem  pleno  Com.  tent,  apud  Gippovicam 
predict,  (qui  tunc  et  dio  anten  fuit  Miles  gladio 
cinctiN  in  predictoCom.  videlicet  apiid  Bright- 
well  coromorans  et  convertane  et  in  eodem  Com. 
SafF.  natds)  secundum,  ekigentiam  brtfis  pre- 
dict! debite  electas  et  iiominatus  fuit  eodem 
Tieenmo  quarto  die  Febroarii  inter  horem  oo- 
tsvera  et  boram  undecimam  fore  Militem  Com. 
illias  in  loco  predict!  Henrici  North  pro  pre- 
dicto  Parlismento  adreniend.  pro  eodem  Com. 
ad  idem  Parliamentum  per  majorem  numerom 
Gentium  tunc  residentium  intra  dictum  Com. 
Sttlfolcisy  predicto  tempore  Prpchtroatlonis  pre- 
dicti  tone  et  ibidem  present,  eidem  Proclama- 
tioni  interessentium  quorum  tunc  quilibet  ex*- 
pendere  potuit  quadraginta  solidos  liberi  tene- 
ment et  ultra  per  annum  infra  Coin.  ill.  Ac 
licet  predictuft  Willielmus  adtunc  Vict,  dicii 
Com.  8nffblcie  existens  premissa  satis  ecitfias, 
poetea  scilicet  eodem  vicesimo  quarto  die  Fe- 
oruarii  anno  regni  dicti  domini  Regis  nunc 
Ticesimo  quinto  in  Cancellarium  dicii  domini 
Regis  nunc  apud  Westmonasterium  predictum 
ia  dicto  Com.  Middl.  breve  predict,  retornabit 
simul  com  quadam  Indentura  inter  ipsom  Vice- 
csbmitem  et  predict.  £lectores  ipsius  Sam.  de 
|ircd.  Electione  ipsios  Sam.  fact,  secundem  exi- 
gentiam  brevis  pred.  Predictus  tamen  Williel. 
adtojic  Vicecomes  predict!  Com.  Suff.  existens 
Officii  sui  debftom  minime  ponderans^  sed  ma^ 
chinans  et  malitioseintendensipsum  Sam.  in  hac 
part^e  minus  rite  pregravare  ac  eundem  Samue- 
lem  de  fiducia  et  officii  unius  Militis  Comitatus 
predict,  in  dicto  Parliamento  ezercend.  omnia 
mutrare  et  deprivare,  et  predictum  Samuel,  ad 
diversus  magnas  et  grandes  pecnniarumsummas 
expendend.  cMjsare,  contra  debitum  officii  sui 
predicti  falso,  malitiose  et  deceptive  adtunc  in 
eandem  Cancellariam  apud  Westmonasterium 
predictan^  retornavit,  una  cem  Indentura  pre- 
dicta  quaodum  aliam  Indenturam  eidem  brevi  si- 
militer annex,  specifican.  ill.  fore  fact,  inter  pre- 
iatnm  Wil|ielmum  adtunc  existen.  Vicecomit. 
dicii  Comitatus  Suffbl.  ex  una  parte  et  divei^as 
alias  personas  dicti  Comitatus  in  Indentura  ilia 
tpeci6cataetcontinenSy  quod  dicte  alie  persone 
at  major  pars  totrus  Comitatus  predicti  in  pre* 
dicto  pleno  Comitatu  Suffbl.  apud  Gippovicuro 
piredictum'  dicto  vicesimo  quarto  die  Februarii 
«Dn»  supradicto  eligerunt  quendam  Lionel. 
Talamach  Baronetium  alias  dictum  Dominum 
Hvntinptowre  in  Regno  Scotia  in  loco  predicti 
Henrici  North  un.  Militem  Comitatus  Sufibl. 
predict  pro  Parliamento  predicto  adveniend. 
eidem  *  Parliamento  pro  Comitatu.  illo  ubi  (re 
i)  predictus  Lioiieft,  non  im  elect,  per  ma- 


jorem  partem  Comitatus  illius  fore  Mil.  in  loco 
predicti  Henrici  pro  Comitatu  predicto,  prout 
per  ultimam  Indenturam  predictam  falso  sup-  * 
ponitory  ratione  cujus  qutdem   falsi  retorn.  de 
predicta  alia  Indentura  per  predictum  WillieU 
mum  Vicecomitem  dicti  Comitatus  Sufifbl.  ex- 
isten. in  forma  predicta  fkct.  idem  Samuel  in 
domo  inferiori  pro  Communitate  bujus  regni 
Angliein  dicto  Parliamento  ad  predict,  relorb. 
predicti  brevis  et  diversa  lempora  postea  as- 
serebiat.   apud  Westmnnasteriiira   pred.   con- 
scitut.  admitti  non  potuit,  quousquej  idem  Sa-* 
nriuel  suppetitionem  suam  Communttati  dicti 
Parliamenti  pro  remedio  suo  cbngruo  in  ea 
parte  exhibit,  et  post  diversas  ingeiites  denar. 
sommas  in  et  circa  manif«stattonem  et  veri* 
ficationem  dicte  Electinnts  ipsius  SamuelJs  co^ 
ram  dicta  Communitate  expend,  et  diversos 
labores  in  ea  parte  per  ipium  Samuelem  susten.- 
postea  scilicet  vicesimo  di£  Februarii  anno  reg« 
ni  Domini  regis  nunc  vicesimo  sexto  per  Com- 
muuitat.  dicti   Pariiamenti  in  domo  Communis 
tat.  pred.  admissus  fait,  et  electio  ipsius  Sama- 
clis  prsd.  per  Communitat.  prard.  declarat.  fuit 
fore  bona,  unde  idem  Samuel  dicit  quod  ipse 
deterioratus  est  et  dnmpnam  habet  advalen-. 
tiam  trium  mille  librarum  et  inde  producit  sec- 
tarn,  &c.     £t  miido  ad  hunc  diem,  scilicet  diem . 
Veneris  proximam   post  crastinum  sancte  Tri- 
nitatis  isto  eodem  I'ermino  usque  quem  dient 
pred.  Williel.  habuet  licentiamad  billam  pried, 
intrrloqiiendi  et  tunc  ad  respondendom,  &c. 
eoram   Domino  Rege  apud   Wesmonasterium 
venit  tarn  pred.  Samuel  per  Attornatom  suum 
pred.  quam   pred.  Willielmus  per  Juhannera 
Needham  Attortiatum  suom,  et  idem  Williel- 
mus defendit  vim  et  injuriam  quando,  &c.  et 
dicet  quod  ipse  non  est  inde  culpabilis,  et  de' 
hoc  ponit  se  super  patriaro,   et  pred.  Samuel 
similiter,  &c.    Ideo  ven'inde  Juratores  coram 
Domino  Rege  apud  Wesmonasierium  die  Ve*' 
neris  proximo  post  irc-s  septimanas  sancti  Mi^ 
chaelu  et  qui  nee,  &c.   ad  recogn-.  &c.  quia 
tam,  &c.  idem  dies  datus  est  pariibus  pred. 
ibidem,  &c.     De  qi\p  die  jurata   pred.   inter 
partes  predictas  de  placito  pred.  posita  fuit 
inde  inter  eas  in  respectum  coram  Domino  Rt|tf 
apud   Westmonasterium  usque  diem  Jovis  nx 
crastino  sancti   Martini  ex  tnnc  proximo  se- 
quente  pro  defect u  Juratorero,  &c.    Ad  quem 
diem  coram  Domino  Rege  apud  West,  venit 
tam  pred.  Samuel  quam  pred.  Williel.  per  at* 
tomatos  suos  pred!  &  Juratores  jurat  illius  ex- 
act, similiter  ven.  qui  ad  veritatem  de  et  super 
premissis  dicend.  elect,  triat.  et  jurat,  dicunt 
super  Sacramentum  suum  quod  pred.  Williel.- 
est  culpabilis  de  premissis  pred.  modo  et  for* 
ma  prout  prasd.  Samuel  superius  versus  eum  que- 
ritur  et  asisidunt  dumpna  ipsius  Samuelis  occa- 
sione  premissorum  pred.  ultra  misas  et  custagiai 
sua  per  ipsum  circa  sectam  suam  in  hac  pArtd 
apposita  ad  octingentas  libras,  et  pro  misis  et 
custagiis  illis  ad  quadraainta  solidos.    Sed  ffii% 
curia  dicti  Domini  Regis  nunc  hie  de  jodicio 
suo  de  et  super  premissis  reddendom  noodum 
advisatur  dies  inde  ulterior  datns  est  partibut 
pred.  coram  Domino  Rege  apud  Westm.  usque 
diem  Veneris  proximum  post  Octobas  Purificai. 
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beate  Marie  de  jadicio  iao  inde  audiend*  eo 
qaod  curia  dicti  Domini  Regis  hie  inde  non- 
dutn,  &c.      Ad  quem  diem   coram   Domino 
Rege  apud  Westm.  veoit  tarn  prsd.  Samuel 
quam  prsed.  Williel.  per  Attornatos  suos  prsd. 
super  quo  visis  et  per  curiam  dicti   Domini 
Regis  Dunc  hie  plene  inuilectis  omnibus  et 
singulis  premissis  maturaque  deliberatione  inde 
habita,  considcratum  est  quod  praed.    Si^muel 
Baniardiston  recuperet  versus  pnefatum  Wii- 
Ud.  Soame    daropoa  sua  praed.  per  Juratoris 
prsKl.    in  forma  predicta  assess,  necnon  no- 
naginta  et  octo   librae  pro  misis  et  custagiis 
suis  praed. .  eidem    Samuel  per  curiam  '  dicti 
Domini  Regis  nunc  bic  asseusu  suo  de  inere- 
loeoto   adjudicat.     Que  quidem    dampna    in 
toto  se  attinguni  ad  noiiingentas  libras  et  prasd. 
Williel.  in  miseracordia^  Sic,  Postea  scilicet  die 
Sabbati    vicesimo    quarto    die   Aprilis  Anno 
Reg^i  Domini  Regi^  nunc,  &c.  vicesimo  &ep> 
timo  oranscript.  Record,  et  process,  praed.  inier 
partes    predictas  de    placiro    earum-  omnibus 
tangeotibus    pretextu    cujusdam    brevis   dicti 
Domini  Regis  de  errore  eorrigend.  per  prefat. 
Williel.  Soame  in   premissis  jprosecut.  coram 
justiciariis  Domini  Regis  de  Communi  Banco 
et  Baronibus  de  Scaccario  dicti  Domini  Regis 
de  gradu  de  le   Coife  in  Cameram  Scaccarii. 
iuxta  formam  Statati  in  Parliameoto  Domioe 
£lizabethe  nuper  Regine  Anglie  apud  West. 
Ticesimo  tertio  die  Novembris  Anno  Regni  sui 
vicesimo   septimo  tent*  edit,  a  predicta  curia 
jjicti  Domini  Regis  hie  coram  ipso  Rege  trans^ 
nissa  fuerunt,  predictusque  Williel.  Soame  in 
eadem  curia  Camere  Scaccarii  comparen'  diver- 
sas  causes  et  materias  pro  errore  in  Reeordo 
ct   processu  pned.  pro  revocatione  et  adnuUa- 
tione  judieii  praed.  assignavit,  ad  quos  praed. 
Samuel  Barnardiston  in  eadem  curia,  Camere 
Scaccarii  praed.  similiter  comparend.  placitavit, 
quod  nee  in    Reeordo  nee  in  processu  praed. 
nee  in  redditiooe  judieii   praed.  ia  ullo   fuet 
errat.     Fostmodumq;  scilicet  die  sabbati  de- 
ximo  die  Junii  Aunn  Regni  dicti  Domini  Regis 
Duinc  vicesimo  octavo  visis  premissis  et  per 
curiam.Camere  Scac.  prascT.  diligent  examitiat. 
et  plenis  intellectis  tain  Record,  et  Process, 
praed.    quam    judicio    prsd.    super    eisdem 
reddit.  videbatur    curia  Camer.  Scac.  praed. 
quod  judicium  praed.  vitiosum  et  defectivom 
ip  lege  existit.    Ideo  adtune  et   ibidem   per 
eandem  curiam  consideratum  fuit  quod  judi- 
cium praed.    in    omnibns   reversetur,    adnul- 
letur  et  penitus  pro    nullo  babeatur,  et  quod 
prasd.     Williel.    ad    omnia    que     occasione 
ludicii    praed.    amisit    restituatur,   super  qao 
Record   praed.  nee   non  process,    praed.   jus- 
ticiar, dicti  Dom.  Regis  de   Communi  Banco 
Baron,  de  Scacc.    dicti   Dom.  Regis    coram 
eis  in  premissis  habit,  coram  Domino  Rege  ubi- 
tunq;    &c.     remittebantur    secund.    fonnam 
statuti  praed.  et  in    eadem  curia  dicti  Dom. 
Regis  hie  coram  ipso  Rege  jam  resident,  &c.  Pos- 
tea scilicet  vicesimo  quarto  die  Maii  Anuo  Regni 
Domini  Guhelmi  et  Marie  nunc  Regis  eLRegni 
Anglie  primo  Record,  et  Process,  praed.  inter 
partes  praed.  cum  omnibus  ea'tangentibus  pre- 
textu cujusdam  brevis  de  eirore  corrigend.  per 


prefat.  Samuel  Barnardiston  in  premissis  pned. 
prosecut.  dicto  Domino  Reg.  et  Regine  in  pre- 
sent. Pari,  a  prasd.  curia  dicti  Dom.  Reg.  et 
Regine  bic  transmis.  fuit,  predictusq.  Samuel 
in  eadem  curia  Pari,  comparens,  diversas 
causas  and  materias  pro  erroribus  in  Record* 
et  processu  praed.  pro  revocatione  et  adnutla* 
tione  Judieii  praed.  assignavit ;  et  postea,  scili- 
cet viceumo  quinto  die  Junii  Anno  dictorum 
dom.  et  Dom.  Reg.  et  Regine  supradict.  in 
praed.  curia  parliament!  visis  et  per  coriam 
ibidem  diligenter  examinat.  et  pleoius  intel- 
lectis tam  Record,  et  process  prsed.  jndido 
super  eisdfero  reddit  quam  praed.  errore  superios 
assignat.  pro  eo  quod  videtur  curie  Pari,  praed. 
quod  Record,  ill.  in  nullo  vitiosum  ant  defeo- 
tivum  existit  et  quod  Record,  ill.  in  nuUo  fuit 
erratum.  Ideo  adtune  et  ibidem  consideratum 
est  per  eandem  curiam  Pari,  prae  quod  judiciom 
prsd.  in  omnibus  affirmetm*  et  in  omni  suo  n^ 
bore  stet  et  effecten. 

Sir  Samuel  Barvabdistov  against  Sir  Wil- 
liam Soame,  late  Sheriff  of  Suffolk  in  B.R.* 

Case,  and  declares  that  a   writ  issued  oat  of 
Chancery  to    the   defendant,   then  Sheriff  of 
Suffolk,  to  elect  a  knight  of  the  county  for  the 
parliament:  and  that  the  plaintiff  was  dioMo 
by  the  majority  of  freeholders,  and  that  the  de- 
fendant retunied  the  writ  with  an  indenture  of 
the  said  election,  but   maliciously  intending  to 
deprive  the    plaintiff,  *  de   fiducia    et    officio 
'  praed'  false  et  deceptive,  una  cum  indentuim 
'  pra*d'    retornavit  unam  alteram  jnder.tiinim 
'  m  cancellaria  praed'  specificant'quod  aliae  pcr- 
^  sonae  liberi  teneotes  vel  major  pars  liberorum 
'  tenentium  elegerunt  qoendam  Lioocllum  Tol* 
'  mach,    ubi   re  vera  praed'    Lionellus  non  fuic% 
'  electus    per    majorem    numerom   liberorans 
*  tenentium  ;  ratione  cuius,'    the  Plaintiff  was 
kept  out  of  the  House  of  Commons,  and  pot  t& 
great  charge  to  prove  his  election  in  the  Housa 
of  Commons.    The   defendant    pleaded  nois 
culp.  and  upon  trialat  bar,  Twisden,  Rainsfbrd^ 
and  Wylde  held,  and  so    directed  the  Jury, 
That  if  this  double  return  was  made  malici- 
ously, they  ought  to  find  for  the  plaintiff,  which 
accordingly  they   did,   and   gave   him    800/. 
damages ,  though  the  evidence  as  to  the  ma- 
lice and  falsity,  was  very  slender.    For  the  poll 
was  granted ;  upon   whu;h  the  matter  seeming 
■  doubtful,  whether  sonie  of  them  who  voted  for 
the  plaintiff  had  sufficient  freehold  to  qualify 
them  to  give  their  votes  ;  the  Sheriff,  by  advice 
of  counsel  then  present,  and  of  some  memben 
of  parliament  there- also,  made  this  double  re- 
turn, to  prevent  an  action  for  a  false  retuniyja 
case  that  it  should  appear  that  some  freeholdert 
that  voted  for  the   plaintiff  had  sufficient  free- 
hold.   And  after,  upon  examination  in  par- 
liament, the  election  of  the  plaintiff  was  adjud|^ 
ed  good,  and  the  defendant  committed  by  them 
for  making  this  double  return  :  And  now  it  was 
moved  in  arrest  of  judgment  by  Norths  At- 

*  2  Levinz's  Rep.  114.  3  Keble's  Rep.  S65» 
369,  S89, 419, 428, 439, 442, 586, 664.  Pollex- 
fen's  Rep.  470.  1  Freeman's  Rep.  360^  367, 390. 
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tomey- Genera],  tindScroggt,  king's  seijeant,  that 
this  action  lies  not,  and  that  no  such  action  was 
ever  vet  maintained  in  this  case ;  for  the  case  of 
Nevil  and  Stroud  v^as  never  resolved,  but  in  res- 
pect of  difficnUy  sent  to  parliament;  where  it 
never  received  a  determination.  And  the  reasons 
they  urged  against  the  actions,  were,  First,  Be- 
cause the  falsity  or  verity  of  the  return  is  only  ex- 
aminable in  the  House  of  Commons,  who 
are  the  sole  judges,  and  wil(  punish  snch  faU 
ticies ;  and  accordingly  they  have  so  done  in 
this  case,  by  eommiitiu^  the  Sheriff,  and  he 
ought  not  to  be  twice  punished  f«>r  the 
taine  fault.  And  before  the  statute  of  H.  6.  no 
action  lay  for  a  false  return,  and  that  only 
gives  an  action  of  debt  for  100/.  Secondly,  The 
right  of  the  party  is  not  considerable  in  this 
case  ;  for  this  is  not  an  office  of  profit,  but  of 
trust,  concerning  the  state.  Thirdly,  What  the 
Sbehflfdoes^n  this  case,  he  doth  as  a  judge; 
for  he  is  judge  of  the  election,  and  there- 
fore no  action  lies  against  him.  Fourthly, 
Wliat  the  Sheriff  doth  in  this  catfe,  is  prater 
d^fieuUatemf  upon  his  doubtfnluess  of  the 
matter,  and  judges  of  assize  may,  printer 
diffieuUatem^  adjourn  an  assize:  the  Sheriff  hath 
done  no  mure  ip  this  case  than  laid  ihu  matter 
before  the  House  of  Commons,  that  the  vali- 
dity of  tlie  votes  may  be  there  deliberately 
ciamioed.  To  wliich  it  was  answered  by  May- 
nard  king's  seijeanr,  and  sir  William  Jones, 
solicitor  ;  Firnt,  That  here  was  malice  and  i'al- 
•ity  in  the  Sheriff,  and  thereby  damage  and 
charge  to  tbe  plaintiff,  and  all  this  found  by  the 
jury,  which  is  sufficient  to  manitain  an  actinu 
in  all  cases,  whether  there  has  been  a  like  ac- 
tion in  such  case  or  not  before  ;  for  actions 
upon  the  case  are  founded  upon  the  particular 
case,  which  is  mostly  new.  And  the  case  of 
Nevil  and  Stroud  was  not  for  a  doOble  return, 
but  for  making  no  return  ;  for  there  two  were 
elected,  and  the  Sheriff  made  no  return  as  to 
one,  and  for  that  he  brought  the  |ction.  Se- 
condly, Tne  com  niitment  by  the  parliament  is 
only  to  punish  the  coiitcniut  of  the  Sheriff,  as 
to  them  and  ibe  state,  but  not  to  repair  the 
party  for  tbe  damage  he  sustained ;  an  J  thus  in 
•everal  respects,  one  may  be  twice  punished 
pro  una  delicto.  As  it  falls  out  often  in  many 
case*},  particularly  in  criminal  matters,  wherein 
the  party  is  punished  for  the  king  by  indict- 
ment, and  by  the  party  for  the  special  (Jamage 
be  sustained.  Thirdly,  the  Sheriff  is  not  a  judge 
of  tlie  election  in  this  case,  but  a  minister  to  take 
the  polls;  of  which,  in  point  of  sufficiency,.the 
House  of  Commons  is  judge.  Fourthly.  Though 
the  statute  of  H.  6,  gives  to  the  party  the  100/. 
pieoalty,  that  will  not  prove  this  action  does 
not  lie  at  common  law.  The  parliament  in- 
tended  only  to  give  a  certain  penally  to  the 
party,  which  was  considerable  then,  though 
.nut  so  considerable  now,  and  not  leave  them  to 
a  jury*s  aiscreiion  altogether  for  damages.  '  £t 
*  adjornatur  ad  proximum  terminum,'  when 
Hale  being  in  court,  he,TwysHen  and-Wylde; 
forasmuch  as  the  return  is  said  to  be  '  falso  et 
'  Budttiose  et  ea  iatentione/  to  put  the  plaintiff 


to  charge  and  expence,  and  so  found  by  the 
jury ;  held  the  action  lay,  and  gave  judgment  for 
tlie  plaintiff;  Rainsford  doubting. 

Upon  this  a  Writ  of  Error  was  brought  in. 
the  Chequer-chamber,  where  six  Judges  were 
for  reversing  the  Judgment,  and  two  for  affirm- 
ing it. 

Their  Arguments  here  follow : 

Barnabdistok  versui  Soamb.    Ib  Case. 

The  Case. 

On  the  death  of  sir  Henry  North,  one  of  the 
knights  for  Suffolk,  a  writ  was  issued  forth  for 
the  election  of  a  new  member ;  and  sir  Samuel 
Barnardiston,  and  my  lord  Huntingtowre, 
were  the  two  candidates;  bat  sir  Samuel  car^ 
ried  it  by  78  voices,  and  was  returned  :  And 
my  lord  Huntingtowre  having  made  an  interest 
with  the  sheriff,  got  the  sheriff  to  return  him 
too ;  and  he  sat  in  the  House  till  the  election 
was  there  determined  for  sir  Samuel.  Where- 
upon'sir  Samuel  Barnardiston,  for  this  dofible 
return,  brought  an  action  upon  the  case  against 
the  sheriff,  and  tried  it  at  the  KingVhench  bar  ^ 
12  Nov.  t674,  before  my  Lord  Chief  Justice 
Hale,  and  recovered  1,000/.  damages  :  and  af* 
terwards  a  Writ  of  Error  was  brought  in  the 
£xcbequer-chamber,  and  there  the  Judgment 
.in  the  King's- bench  was  reversed  ;  only  Atkine 
and  Ellis  were  for  athrmtng  it. 

Judge  £IUs\  Argument  is  as  folio weth : 

First,  The  declaration  does  consist  of  the 
Writ  to  the  sheriff,  his  Return,  and  the  aver« 
meat  of  the  plaintiff's  damage.  The  Writ  does 
shew  the  great  import  of  what  was  to  be  done^ 
and  what  he  &bouid  do. 

^  Now  as  to  the  Return  :  1.  It  is  impossible 
to  be  a  true  return,  but  it  is  a  false  return ;  for 
that  timul  et  semel,  both  should  be  chosen  at 
the  same  time,  that  can't  be :  So  then  he  hath 
not  observed  the  Writ. 

9.  The  Writ  requires  tbat  tbe  House  should  be 
full,  and  have  a  member  of  parliament,  but  by  ' 
this  return  neither  can  sit  in  parliament ;  for  it  ' 
appears,  that  from  the  24th  of  Feb.  1^5  Car.  2,   ^ 
untd  the  confirmation  he  was  kept  out.     So  the 
end  of  the  writ  not  at  all  observed,  and  the  bu- 
siness of  the  parliament  retarded  as  much  ai 
could  be. 

3.  It  may  be  said.  This  may  be  done  by 
mistake,  he  may  mistake  the  law ;  hot  when 
the  playtiff  comes  and  says.  That  he  knowing 
the  plamtiff  was  duly  elected,  and  on  purpose 
to  keep  him  out  of  the  House,  did  falso  et  ma- 
litiose  make  this  return ;  then  here  is  a  false 
and  malicious  return,  and  made  knowingly 
upon  him  i  Then  an  action  lies. 

Then  to  consider  the  Case, 

1.  At  common  law ;  and  I  conceive  it  will 
lie. 

2.  Tbe  acts  of  parliament  have  not  taken 
away  the  remedy  which  tbe  common  law  gkve, 

1.  Tbat  the  common  law  gave  remedy;  for 
tbat.it  was  falsely  and  maliciously  done^  w% 


^h^ 
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most  not  doubt  it :   It  is  a  matter  of  fact,  mod    jet  the  court  said.  If  there  never  was  a  prece« 
the  jury  have  found  it  so,  and  that  there  was  a    dent,  they  would  make  a  precedent  thereof. 


wrong  done  to  Barn&rdiston,  and  it  is  of  the 

sheriff's  own  knowledge :  then, 

3.  When  I  suffer  an  injury,  joined  with^a 

lossy  the  common  law  gives  me  a  remedy  for  it. 
Cooper  and  Andrews's  case,  Hob.  43, 
Then  take  it  as  done  by  an  officer  of  justice, 

and  a  Bworn  officer,  one  of  the  greatest  in  the 

kingdom :  If  it  should  not  lie  in  that  case,  there 

would  be  a  failure  of  justice,  but  no  failure  of 

wrong. 

.  Second,  That  in  cases  of  far  less  concern,  as 
to  officers,  it  will  lie,  and  then  we  shall  see  in 
this  case  what  it  will  do.  ^ 

Vowle  and  Godfrey's  case,  Rolls,  lib.  1,  63. 
Co.  lib.  IS,  128.  In  that  case  because  there 
was  a  temporal  loss  to  the  party,  though  for  a 
spiritual  wrong,  the  law  gave  him  damages. 

Rolls  1  lib.  1,  108, 94.  Ford  and  Hoschin's 
oue  agaiast  an  archdeacon,  F.  N.  B.  47,  and 
yet  an  archdeacon  is  a  spiritual  officer :  So 
chat  if  be  do  not'  induct  the  parson,  he  may 
have  his  remedy ;  for  where  he  suffers  a  loss, 
ifae  law  gives  him  his  remedy. 

Nowhere  is  injurim  et  dumpnvm,  he  does 
complain  about  the  nature  of  bis  election, 
and  the  undue  return  of  an  election ;  and  to  a 
court  that  never  yet  did  give  damages  to  the 
party. 

3.  Then  when  there  is  a  colour  df  justice, 
and  a  man  does  proceed  in  a  legal  way,  yet 
falio  et  malitiote  an  action  lies.  Hob.  266. 
Waterer  and  Freeman's  case.  If  a  man  will 
arrest  one  and  put  him  to  special  bail,  a  special 
action  of  the^  case  lies  against  him. 

Cro.  3,  130.  Windham  and  Clere's  case 
against  a  justice  of  peace :  Whereas  in  truth 
the  justice  never  had  any  complaint.  An  action 
will  lie  against  him,  because  he  didfaiio  et  mw- 
Utiote. 

Id.  SI  £.  4, 23,  SS«  If  a  misinibrmation  be 
in  a  court  of  justice,  an  action  lies  against  him. 
Now  here  is  a>tery  great  misinformation  given 
to  the  Chancery  upon  this  retam. 

Otj,  This  IS  a  new  case,  and  a  case  of  a 
great  deal  of  danger,  and  therefore  we  must 
have  a  great  deal  of  care  of  making  new  laws. 

Antw.  It  were  endless  to  put  cases  where 
there  never  was  a  case  before ;  yet  an  action 
will  lie,  if  damage :  there  was  no  precedent  for 
an  action  of  the  case  for  falsely  and  malicious* 
Ij  aecusing  one  of  treason,  before  Smith  and 
Craahaw's  caae.     Rolls  Abr.  1.  1,  1131. 

fialstr.  S,  970.  Jones  93.  Cro.  1,  15. 
Though  there  it  was  objected,  that  never  any 
Moedents  were  that  this  action  was  brought 
Mr  maliciously  and  fakely  accusing  one  of 
treason,  and  the  danger  of  that  action  would 
lie,  vet  the  jnd^  resolved  otherwise,  being 
Ihlsely  and  malicioasly ;  and  though  never  any 
precedents  could  be  shewn,  yet  they  gave  jud^ 
nent  espresaly  that  the  action  would  lie. 

%  Crau  A34.  Moor  and  Blackwell's  case : 
Objected,  That  no  precedent  could  be  found 
wku9  iMottfiient  tetucaa  have  been  Moeadad ; 


The  first  precedent  had  a  begiuaibg,  and  thefe 
was  none  at  first, 

^,  There  is  a  great  difference  whore  the  law 
is  silent  in  the  case. 

Before  Stade's  case  they  never  could  shew 
any  action  of  the  case  upon  an  indebiiatui  as* 
sumpsit ;  multitudes  of  actions  of  debt,  but 
none  of  the  case,  yet  adjudged  it  would  lie: 
For  where  there  is  ead^m  ratio,  there  is  eadem 
lex :  and  will  any  man  doubt  where  there  is  a 
false  return  whether  an  action  will  lie  }  In  ac* 
tions  of  the  case  there  is  less  reason  to  expect 
precedents  than  in  other  things ;  tliey  grow  as 
the  invention  of  man  grows ;  according  as  new 
frauds  and  new  deceits  arise,  so  shoyld  new  re- 
medies. 

06;.  Never  an  action  brouriit  for  sach  a 
return ;  and  Littleton's  rule  is.  That  if  such  an 
action  could  be  brought,  it  would  have  been 
brought  before  now. 

Answ,  U  My  lord  Coke  says,  llie  not 
user  of  an  action  does  not  take  away  the  ac- 
tion, but  ye  may  bring  the  action  if  ye  have 
cause. 

9.  May  it  nht  be  said  as  it  was  said  to  the 
former  cases  i  There  were  accusations  of  tree* 
and    false    oneS|    too,  and    no    actions 


sun, 


brought ;  therefore  no  action  ought  to  lie  now. 
I  cannot  see  if  ye  reverse  this  judgment,  yc 
must  reverse  many  more  of  the  same  nature. 

It  is  true,  there  is  a  great  difference,  that  if 
the  nature  of  the  thing  be  such  aa  it  cannot 
be  folsely  and  maliciously,  the  adding  theta 
words  will  not  change  the  nature;  but  if  the 
nature  of  tlie  thing  be  so,  and  the  jury  do  find 
fako  et  malitio9ey  the  action  will  lie.  As  for 
the  first  part,  as  for  a  false  accusation  of  steal- 
ing  an  apple  off  a  tree,  an  action  will  not  lie, 
thou|sh  the  declaration  is^b^  et  malUioae, 
for  the  nature  of  the  thing  will  not  permit  it : 
so  Moor,  ^91.  Palmer  and  Porter's  caae^ 
there  no  action  will  lie  upon  that  reason  :  but 
in  our  case,  the  nature  of  the  thing  is  of  such 
a  vfrong,  that  an  action  may  lie. 

Then  tliough  the  acts  of  parliament  may 
give  remedy,  yet  that  takes  not  away  the  remedy 
at  common  law,  which  was  his  ancient 
remedy.  Plow.  113,  |Hits  many  cases  to  that 
purpose;  and  the  difference  is  plain,  for  if  it 
were  no  crime  and  oflfence  at  common  law, 
but  given  by  the  act,  then  no  actien  oooid 
lie  but  upon  the  act ;  but  where  there  was 
another  remedy,  he  may  take  either  that  as 
common  law,  or  the  other  upon  the  act. 

The  common  law  gave  an  action  of  the  case 
upon  too  little  issues  leterned  by  the  sheriff, 
toe  statute  gives  ao  averment,  yet  he  may  cake 
the  action  still. 

Now  consider  the  remedy  this  act  givet» 
and  see  whether  it  be  se  good  a  remedy  :  for 
first,  he  must  bring  hit  notion  within  ilie  time, 
limited  by  the  act,  or  else  he  is  out  of  the  act ; 
now  if  there  be  a  double  return  depending  in 
the  house,  nonan  will  bring  an  aocion,  depending 
that  rtcum  oadeddedi  and-llM  judgea  will  not 
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countenance  sncb  tn  action  ;  so  the  party  is 
qaite  deprhred  of  his  remedy.  Thei^secoodly 
as  this  case  is  the  sheriff  is  not  within  the  act 
at  aU,  for  he  has  returned  the  plaiotiff.  Now 
if  ihis  should  be  suffered,  there  Houid  be  an 
eTasion  oat  of  the  statute,  and  the  statute 
would  ^ve  no  remedy  at  all.  Thirdly,  it  is 
the  same  mischief  to  the  plaintiff;  if  my  lord 
had  been  tirigly  returned,  he  might  have  vin- 
dicated his  election  as  roach  as  in  this  doubly 
return,  and  have  been  in  the  house  as  sooh. 

06;.  This  is  a  general  matter,  and  all  the 
subjects  of  Bngland  are  concerned  in  it  ;  and 
Co.  Rep.  3.  William's  case,  where  there  is  a 
feoeral  nuisance,  every  man  shall  not  have  an 
action.  ,  • 

Rap,  -  Where  there  is  a  general  concern, 
and  oio  particular  damage,  every  man  shall 
not  have  an  action ;  but  when  there  is  parti- 
cular damage  there  he  may.  Here  is  a  par- 
ticular damage  to  the  plaintiff,  and  so  he  is 
well  intitled  to  his  action.  Rep.  9.  Marie's 
case.  1  Inst.  50.  Powell's  case.  3  Cro:  664. 
Fineux  and  Hovenden's  case. 

Ohf.  This  matter  is  matter  proper  to  be 
determined  in  parliament,  and  a  hard  case 
the  sheriff  should  be  condemned  for  that  he 
oould  not  help. 

Resp.  As  to  the  right  of  election  that  is 
determinable  there,  and  it  was  so  ;  but  for 
bis  damage,  it  neither  was,  nor  could  be  exa- 
mined there.  If  the  house  of  commons  had 
given  damages,  and  the  parliament  had  broken 
np,  how  should  he  have  recovered  them  ? 

1.  Here  is  no  action  brought  against  a 
member. 

2.  No  action  brought  for  any  thing  done  in 
parliament. 

3.  The  return  is  into  Chancery ;  the  sheriff^s 
work  was  ended  in  Chancery;  it  was  filed  in 
chancery,  and  there  remains,  and  there  must  re- 
main. So  that  all  the  malice  and  falsity  was 
done  in  Chancery ;  and  the  action  is  not 
brought  for  any  ri^ht  of  election,  but  for  what 
was  done  to  put  him  to  charges. 

If  there  had  been  an  equality  of  voices,  he 
must  have  returned  so  ;  nor  is  here  a  little 
mistlike  ;  but  what  is  done,  is  done  falsely  and 
maliciously,  and  with  an  intent  to  put  him  to 
charges. 

06.  The  sheriff  is  not  concerned  himself 
for  .wliat  was  done  in  the  Commons  House. 

Anno.  He  was  not  charged  with  it  there ; 
this  action  is  not  brought  purely  for  a  double 
return ;  yet  if  so,  and  he  does  it  knowingly,  an 
action  will  lif,  the  return  is  plain,  for  the  sheriff 
is  a  i;reat  officer  apd  the  law  does  give  that 
credit  to  him,  that  it  will  not  suffer  any  aver- 
ment against  his  return,  but  an  action  of  the 
case  will  lie,  Rep.  11.  Bagg'scase;  and  the 
sheriff  is  a  sworn  officer,  and  the  law  imposes 
this  man  upon  me,  and  the  law  is  my  caution 
in  that  case,  and  gives  me  a  remedy. 

06^.  Here  is  no  double  return,  for  it  is  no 
return  at  dl,  it  not  being  under  seal ;  and  the 
statute  says,  all  returns  Siall  be  under  the  seal 
«f  the.electots:  soberer  is  no  harm  at  all;  he 
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might  have   gone  into  the  bouse,  if  be  bad 
pleasaj. 

Amw.  At  the  Common  Law  there  was  no 
necessity  the  return  should  have  been  under 
the  seal  of  the  electors  :  so  it  is. a  good  return 
until  avoided,  and  not  a  void  return.^  If  it  were 
"not  good  unless  imder  the  seal  of  all  that  elect 
what  will  become  of  those  that  sit  now?  It  was 
never  done  yet,  if  he  makes  a  return  without 
seal,  itis  good,  pn>/id^ci>. 

As  to  the  exceptions  taken  to  the  declaration, 
it  is  well  laid  in  strictness  of  pleading  ;  he  say* 
secundum  exigeutiofn  btevis  ;  and  though  he  saytf 
per  aliam  indenturam  factum,  it  was  as  much  as 
factum  indehtatum,  1  Inst.  103.  Leo.  310. 
Maydweli  and  Andrewe's  case.  How  should 
it  be  a  return,  unless  it  be  as  it  shoulll  be  f 
And  ye  must  intend  so  as  It  should  bis,  3 
Cro.  737. 

The  pleading  of  BulkleyV  case  is  the  same 
with  this,  and  no  exception  taken  to  it :  but 
if  it  had  been  upon  a  demurrer,  there  might 
have  been  more  said  for  the  exception;  but 
now  it  is  an  exception  upon  a  verdict,  and  it 
shall  be  intended,  that  tney  that  tried  it  had 
the  right  of  'the  return,  2  Bulst.  4L  Yelv. 
947.  after  a  verdict  a  vicious  plea  shall  hm 
made  j^d,  Allen  and  Nashe*s  case,  3  Cro. 
53.  ibid.  371.  Southwell  and  Brown's  case 
and  Fulwood's  case,  4  Rep.  is  a  stronger  cas« 
than  has  been  cited,  and  yet  adjudged  good. 
^Though  there  be  no  seal,  yet  when  be  re* 
turns  this,  and  a  man  suffers  damage  by  it, 
and  all  the  mischief  that  may  happen,  who 
is  the  party  would  take  advantage  of  it  ?  he 
that  has  done  the  wrong  ?  No,  he  cannot,  21 
£.4.22;  15   fi.  4. 18, 19. 

So  therefore  both  because  the  declaration 
is  well  laid,  and  the  party  well  entitled  to  his 
action, 

The  Judgment  ought  to  be  affirmed. 

An  AEGUHEKTin  the  great  Case  concerning 
Election  of  Members  to  Parliament,  by 
sir  RoBEHT  Atkins,  knt.  of  the  Hon, 
Order  of  the  Bath,  and  late  one  of  the 
Judges  of  the  Court  of  Common-Pleas. 

Trinity  Term,  26  Car.  2. 

In  the  Court  of  King's-Bench,  Bot.  677. 

Sir  SiMt7£L  Barnardiston,  hart.  Plaintiff: 
Sir  William  Soabtc,  Defendant. 

In  Trespass  upon  the  Case.        ^ 

That  whereas  the  king,<^  Feb.  25.  of  his 
reign,  bv a  writ  out  of  the  Chancery,  directed 
to  the  then  sheriff  of  Suffolk,  commanded  that 
he  should  cause  an  election  to  be  made  of  ano- 
ther knight  for  the  said  shire  in  the  place  of 
sit  'Henrys  North,  lately  dead  ;  and  that  he 
should  certify  the  election  under  his  own  seal, 
and  the  seals  of  those  that  were  present  at 
the  election,  into  the  Chancery. 

Which  writ,  12  Feb^,  25  Car.  2,  was  delivered 
to  the  defendant,  then  sheriff. 

And,  24  Feb.  25  Car.  2,  in  fall  connty,  bj 
3Z  .  ' 
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the  people  resident  in  that  county,  the  writ  w«s 
reed.  And  akhough  the  plaintiff  waa  duly 
elected  to  be  knight  for  that  coeotjr*  by  the 
greater  number  of  the  people  then  rf  tideot  in 
the  said  county,  every  one  whereof  could  spend 
40s.  per  annum  wicliin  that  county:  And  al- 
though the  defendant,  then  sheriff  of  the  said 
county,  premisia  tatis  tcienty  afterwards  the 
same  S4  Feb.  95  Car.  S,  returned  the  said  writ 
into  the  Chancery ;  together  with  an  indenture 
between  him  the  said-  Sheriff,  and  the  aforesaid 
electors  of  the  plaintiff,  of  the  aforesaid  election 
of  the  plaintiff,  made  according  as  the  said  writ 
reauires. 

Yet  the  defendant,- then  sheriff,  *  Officii  sui 

*  debitum  minime  ponderans,  scd  machinans  et 

*  malitiose  intendans  ipsum  Samuelem  in  hac 

*  parte  minus  rite  prcgravare/  and  to  deprive 
the  plaintiff  of  the  trust  and  office  of  one  of  the 
knigbts  of  the  shire,  to  be  eiercised  in  parlia- 
ment; and  to  cause  the  plaintiff  to  expand 
great  suma  of  money,  against  the  duty  of  his 
officiL 

Falsely,  maliciously  and  deceitfully  returned 
into  the  Chancery,  together  with  the  aforesaid 
indenture,  another  indenture  annexed  to  the 
said  writ,  purporting  the  same  to  be  made  be- 
tween him  the  said  defendant,  then  sheriff,  of 
the  one  part,  and  divers  other  persons ;  coti- 
taining,  lliat  the  said  other  persons,  as  the 
greater  part  of  the  said  county,  did  chuse  one 
sir  Lionel  Talmach,  hart,  otherwise  Lionel  lord 
Huutin^towre,  as  knight  of  the  shire,  to  come 
'to  parliament.  Whereas  in  truth,  the  said 
Lionel  was  not  chosen  by  the  greater  part.  By 
reason  of  which  false  return  of  the  said  other 
indenture,  the  plaintiff  could  not  be  admitted 
into  the  lower  lx>use  at  the  return  of  the  said 
irrit^  and  a  lon|  time  after. 

Till  the  plaintiff,  upon  his  petition  to  the 
Commons,  and  till  after  he  had  spent  divers 
great  sums  of  money  about  the  proving  of  his 
election,  and  divers  pains  and  labours  in  that 
ttehalf  sustained,  afterwards,  scil.  90.  Feb.  86 
Car.  f ,  he  was  admitted,  and  his  election  was 
declared  to  be  good. 

To  his  damage  of  3,000/. 

Pka.  Not  Guilty. 

Verdict.    Fro  quer*  dam,  90QL 

Judgment.  Pro  quer^  sir  Samuel  Bamar- 
diston,  in  the  King's-Bench,  for  the  800/. 
damages,  and  for  the  98/.  costs. 

The  defendant,  sir  William  Soame,  sued  a 
Writ  of  Error  before  the  justices  of  the  Ccmi- 
mon-Bencb,  and  the  barons  of  the  Exchequer, 
io  the  Exchequer-Chamber,  to  reverse  the  said 
judgment  given  by  the  judges  of  the  King's- 
mnch. 

And  two  of  the  justices  of  the  Common- 
Bench,  via.  sir  Robert  Atkins,  and  sir  William 
Ellis,  upon  argument,  were  of  opinion,  That 
the  said  judgment  was  good  in  law,  and  were 
for  affirmmg  that  judgment. 

But  the  other  two  judges  of  the  Common - 
Bench,  and. the  four  barons  of  the  Exchequer, 
holding  the  said  judgment  in  the  KingVBench 
4*rooeotts,  were  mr  reverring  the  said  judgment. 


And  the  said  Judgment  s^  stands  reversedl  ^ 
hot  needs  a  redress  by  error  w  parliament. 

Sir  Samuel  BARNAEOisvoif,  Bart.  Plaintiil^ 
Sir  WiLi.riM  Soaxe,  Defendant,  in  an 

Action  iipon  the  Case. 

> 

I  shall  divide  the  Record  into  the  several 
parts  of  it: 

1.  There  is  first,  the  occasion,  or  as  we  com- 
monly call  it,  the  inducement  to  the  action  i 
that  IS,  sir  Henry  North,  who  served  in  pariift- 
ment  as  knight  of  the  shire  for  Suffolk,  died;  and 
a  new  writ  issued  to^huse  another  in  his  phioe* 

3.  Io  the  next  place,  the  right  that  accrued 
to  the  plaintiff,  sir  Samuel  Bamardiston,  he  wat 
duly  elected  knight  of  the  shire. 

3.  The  injury  dsne  him  by  the  defendant, 
with  the  aggravations  of  it,  vix.  Although  the 
defendant  well  knew  the  plaintiff  was  duly 
elected,  and  though  he  did  return  him;  yeC 
contrary  to  the  duty  of  his  office  as  sheriff,  and 
intending  to  oppress  him,  and  to  deprive  him 
of  the  right  he  had,  and  on  purpose  to  pot  bin 
to  joreat  expence  and  charges. 

He  did  falsely,  maliciously,  and  deceitfbllj 
return  .another  indenture  with  the  former;  ioK 
porting,  that  another  person  was  choeen  by  the 
greater  part  of  the  county. 

4.  The  damage  sustained  by  the  phuntil^ 
after  the  writ  was  returned. 

1.  He  could  not  for  a  long  time  he  admitted 
to  sit  to  do  his,  duty,  and  disdiarge  his  trust. 

5.  He  was  put  to  great  charges  to  prove  hit 
election. 

3.  He  did  sustain  great  pains  and  labour. 

5.  The  right  done  him  at  last,  and  the  satis* 
faction  and  amends  made  him. 

1.  By  the  House  of  Commons.  His  dection 
was  declared  goodj^and  he  was  admitted  to  sit. 

3.  By  the  Jury.  They  have  found  the  wrong 
done  by  the  defendant,  and  the  damage  sustain* 
ed  by  the  plaintiff;  and  they  have  repaired  him 
with  800/.  damages. 

3.  By  the  court  of  King's- Bench.  They 
have  given  judgment  for  the  plaintiff. 

And  the  question  before  us,  is,  whether  this 
Judgment  be  erroneous?  I  hold  the  judgment 
not  to  be  erroneous.  I  am  for  affirming  of  the 
judgment. 

1.    I  conceive  the  matter  set  forth  in  the. 

?laintiff's  declaration,  to  be  actionable,  ft* 
*hat  the  wrong  and  injury  complained  of,  is 
such  for  which  the  Jaw  gives  him  a  remedy. 
And  3.  That  he  has  taken  his  proper  reaMdy, 
by  bringing  this  action  upon  the  cate^  , 

All  tms  being  in  the  affirmative,  the  proof  of 
it  lies  upon  me. 

My  ground  and  foundation  is  this,  That 
where  one  person  does  injury  to  another,  and 
the  person  to  whom  the  wrong  is  done  sustains 
particular  damage  and  loss  by  the  injury,  there 
the  law  gives  a  remedy,  by  action,  to  the  partj 
injured. 

But  here  is  an.  injury  done. 

And  here  is  a  particular  damago  wstaiaed*  . 

Therefore  an  action  lies. 


I 
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I  sfaaii  fir^  prove  cht  ground  or  fbandatioB, 

'is  the'ftiajor  proposition,  That  where  a 
wrong  or  injury  is  done,  and  a  particular  da- 
mage sustained,  there  the  law  gives  a  reinedy 
bj  action. 

1.  From  the  nature  and  quality  of  the  law ; 
which  is  to  do  right  to  all,  and  to  give  relief 
and  redress  to  those  that  receive  wrongs.  And 
should  there  be  any  case  where  a  penon  might 
receive  an  injury  and  damage^  and  yet  have  no 
vemedy  nor  redress,  the  law  would  be  defective ; 
which  would  be  a  reproach -to  the  law  and 
government. 

The  law  has  appointed  several  courts,  and 
given  them  several  powers  and  jurisdictions ; 
so  that  in  the  one  or  the  other,  every  person 
that  has  suffered  injury  and  damage  may  make 
his  complaint,  and  have  right  done  him. 

^  £dw.  Coke,  in  bis  Mag.  Chart,  fol.  405, 
in  his  Expos,  upon  the  Scat,  of  W.  S,  c.  14, 
saysy  It  is  an  ancient  maxim  of  the  common 
law,  <  Non  recedant  quxrentes  a  curia  regis 

*  sine  remedio.'  Whoever  has  just  cause  to 
complain,  shall  have  their  just  reinedy.    And 

*  curicK  rqgis  non  debet  deficere  in  justitia  ex- 

*  hibenda.' 

Both  th^se  roles  and  niaiims,  which  have  one 
«nd  the  same  sense,  are  nemembered  in  that 
6cat.  of  Mag.  Chart  c.  S4. 

In  Pinchon*8  case,  9  Rep.  fol.  88,  b,  udjud. 
That  an  action  opon  tlie  case  iies-against  exe- 
cutors for  a  debt,  due  by  the  testator  qpon  a 
limpie  contract.  And  in  the  argument  of  that 
case  it  is  said,  That  by  that  resolution,  justice 
and  right  is  advanced,  and  the  creditor  paid  bis 
just  debt ;  and  if  the  debt  should  be  discharged 
by  the  death  of  the  debtor,  it  would  (say  tlie 
Judges)  be  a  great  defect  iu  the  law,  that  there 
should  be  a  right,  «nd  no  remedy  for  it  i  and 
the  judges  i^rge  the  maxim  I  mentioned  but 
now,  *  curia  Domini  Regis  deficere  non  debet 
'  cooquerentibos  in  justitia  exhibenda.' 

In  Meriel  Treshani's  case,  9  R^p.  ibl.  3,  it 
is  nrged  as  an  absurd  thing  in  law,  that  a  man 
should  have  wrong  done  him,  aod  yet  should 
be  without  remedy :  and  the  reporter  does  ob- 
serve, that  the  iudges  in  all  ages  have  endea- 
voured to  put  the  role  of  W.   %  in  execution, 

*  Curia  domini  re|^s  non  debet  defioere  conque* 

*  rentibusin  justitia  exhibenda.' 

.  Nay,  the  law  has  so  great  a  zeal  for  re- 
dressing of  wrongs,  that  as  sacred  as  the  maxims 
and  rules  of  the  law  are,  yet  if  there  were  any 
roles  or  maxims  tliat  stood  in  our  way  to  hiiC- 
der,  the  law  would  break  through  those  rules 
and  maxims,  rather  than  sufler  an  injury  to  he 
withoQt  remedy.  4  Inst.  fol.  71,  about  the 
middle,  '  No  wrong  or  injury,  either  public  ot 

*  private,  can  be  done,  but  it  sball>be  reformed 

*  or  punished  in  one  court  or  other,  by  doe 
f  course  of  law.^  And  in  the  lowec  end  of  that 
folio,  <  A  failure  of  justiee  is  abhorred  in  law.' 

Sir  Fran.  Bacon,  amongst  the. elements  of 
the  law,  fol.  51,  delivers  this  as  ^  principle, 
'  Scoeditur  a  pladtis  juris  potius  quam  injuria 
'  «t  delicta  remaneant  impunita  f  which  he 
Mmielf  e3^owMi»i»thi»  sense,  the  Uw  will  dis- 


pense with  some  maxims,  rather  than  wrongs 
should- be  unpunished.      ^ 
S.  My  next  argument  to  prove  this  position, 

*  That  where  an  rojury  is  clone,  and  damage 

*  sustained,  the  law  gives  remedy/  sliall  be 
taken  from  the  nature  of  an  action,  which  is  the 
ordinary  I'emedy  the  law  git es  for  the  repairing 
of  a  private  wrong. 

Now  what  the  nature  and  definition  of  an 
action  is,  we  learn  from  the  most  ancient  au- 
thors of  the  law,  as  Bracton  and  Fleta,  and 
the  Mirror  of  the  Justices, as  they  are  collected 
bv  sir  £.  C.  S  Inst.  foL  40,  and  they  all  agree 
almost  in  the  same  words :  *  Actio  nihil  aUud 

*  est  ^uam  jus  prosequendi  in  judicio,  ouod 
'  alicoi  debetur,  et  quod  nasdtur  ex  malencio, 

*  vel  quod  provenit  ex  delicto  vel  injuria.'  It 
is  nothing  else  but  a  means  or  remcMy  for  a  ^ 
man  to  have  right  done  himi  that  has  suffered  ^ 
wrong  and  injury. 

It  is  die  argument  commonljr  used,,  and  the 
reason  given  to  maintain  an  action,  and  in  par* 
ticttlar  an  Action  upon  the  case,  viz.  That  there 
is  an  injury  done,  and  a  damage  sustained* 

Sir  £.<;.  13  Rep.  fol.  128,  res.  p.  tot.  cor. 
If  a  Sumner  retiirn  one  summoned,  or  cited  into 
the  Spiritual  Court,  where  in  truth  he  was  never 
summoned,  and  he  is  pronounced  ccntumat^ 
and  thereupon  excommunicate;  he  shall  have 
an  action  upon  the  case  against  the  Sumner : 
and  the  reason  ^ven  is,  because  there  is  if^uria 
et  damnum.  It  is  the  same  case  that  is  re- 
ported in  Rolls  1  |tep.  fol.  68>  by  the  name  of 
Powle  and  Glodfre^  :  which  I  shall  have  further 
occasi6n  to  mention  before  I  have  done :  you 
have  the  same  case  reported  by  sir  Francis 
Moor,  fol.  835. 

This  asay  suffice  to  prove  the  major  propo- 
sition, *  That  where  wrong  and  injury  is  done 
'  to  any  man,  and  particular  damage  sustained 

*  by  it,  there  the  law  entitles  bun  to  an  action.' 

For  the  minor  proposition,  That  in  the  case 
before  as,  there  is  a  wrone  and  ii^ury  done  to 
the  plaintiff,  and  a  particular  damage  sustained 
by  him  :  to  mAke  this  out,  I  shall  need  to  do  no 
more  than  hardy  to  relate  the  very  fact;  and 

Kut  it  as  a  question  to  any  plain  man,  that  has 
nt  a  common  capaeity,  and  no  learning,  nor 
acquired  parts;  and  to  sUnd  to  his  judgment 
iathcoase. 

-  And  the  case  is  no  more  than  this:  The 
plaintiff  had  the  honour  to  be  chosen  to  that 
great  trust  and  employment,  of  a  knight  of  the 
shire,  by  his  countrymen,  to  serve  in  parlia- 
ment ;  by  which  he  was  jusdy  entitled  to 
several  great  privileges,  and  to  wages  for  the 
time  he  served.  And  it  is  an  honour  and  em^ 
ployment  we  all  know  is  highly  esteemed,  and 
generally  desired  and  sought  after ;  and  he  that 
desires  it,  desires  a  good  office.  The  defendant 
having  the  office  of  a  sheriff,  and  beiog  bound 
•by  his  office  and  oath  to  do  justly  and  truly, 

*  £t  prcmissa  satis  sciens  f  that  is,  well  know 
ingthe  plaintiff  had  the  only  right  to  be  re- 
turned, and  that  no  other  had  the  least  cofoor  / 
for  it,  and  where  there  was  not  the  least  doubt 
or  difficttlty.in  the  cas«  t 
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Yet  falsely,  deceitfully,  and  maliciouily  to 
deprive  him  of  his  trust  and  office,  on  purpose 
to  put  nim  to  great  charges,  he  returned  ano- 
ther person  with  him. 

•  And  after  all,  tlie  question  is.  Whether  he 
has  done  him  auy  wrong  or  no  ?  By  occasion 
of  this,  the  plaintiff  was  hindered  from  sitting 
in  the  house,  and  was  .put  to  great  eipeuce, 
and  underwent  great  trouble  and  labour.  And 
the  question  is,  Whether  the  plaintiff  has  .been 
at  any  particular  damage  ? 

Shall  I  have  my  action  fur  a  halfpenny  tres- 
jMiss  pedibut  ambulmndo  f  Does  the  law  give 
me  an  action  of  assault  and  battery,  if  a  man 
does  but  lift  up  his  hand  to  strike  me  ?  Or  for. 
a  few  JU  words,  that  will  break  no  bones?  And 
shall  I  recover  damage  for  these  petty  thin^, 
and  shall  ho  action  lie  for  so  notorious  an  m- 
jury  as  is  done  in  this  case  ? 

but  oar  greatest  work  is  to  answer  the  many 
Objections  that  have  been  made  against  this 
action ;  which  yet,  I  will  be  bold  to  say^  have 
much  more  of  wit  than  of  weight  in  them. 

And  the  difficulty  rather  lies  in  the  great 
power  and  interest  of  the  parties  to  the  action, 
and  of  those  that  concern  themselves  in  the 
example  and  consequence  of  it,  upon  a  politic 
account,  than  from,  any  uncertainty  of  the  law : 
that  is,  there  is  a  design  to  model  the  parliament 
to  the  humour  of  the  court. 

■8ir£d.  Coke,  in  his  preface  to  Rep.  foL  6, 
in  the  beginning  of  the  fo^io,  affinns.  That  he 
never  saw  any  case  of  great  value  proceed 
•quietly,  without  miay  exceptions  in  arrest  of 
judgment. 

Oiffcct,  1.  This  is  a  matter  that  concerns 
the  government,  Imd  is  of  a  public  nature ;  the 
employment  of  a  parliament-man,  consisting 
*  in  negotiig  regem,  statum,  et  defensionem 
^  r^ni  et  ecdesic  concernentibus  :*  and  there- 
ibre  the  punishment  of  an  offence  committed, 
in  reference  to  this,  should  be  hj  a  public 
prosecution,  and  not  to  be  appropriated  to  any 
particular  private  person ;  nor  the  amends  and 
Mtisfactioo  made  to  any  one  man. 

Answ.  It  must  be  agreed,  That  pnblip  jn- 
juries  wherein  all,  or  very  many  are  concemed 
•tune  proper  for  a  public  prosecution  ;  as  in  the 
name  of  the  king,  or  by  a  presentment  at  a  leet, 
or  quarter-sessions,  &c.  But  if  any  particular 
nan  receive  a  particular  damage  by  the  public 
offence  or  injury,  he  shall  have  his  action ;  atad 
•this  is  consistent  enough  with  the  prosecution  for 
the  public.  As  the  case  of  «7  H.  8,  fol.  26,  2r, 
Br.  Abr.  Act.  Sr.  Ca.  Plac.  6.  If  a  man  make  a 
ditch  upon  the  king*s  highway,  this  is  a  wrong 
to  every  man  that  has  a  right  to  pass  that  way; 
and  he  is  presentable  at  a  leet  for  tliis  offence ; 
but  if  I  and  m  v  horse  happen  to  fkU  into  the 
ditch,  riding  along  the  wav,  and  so  receive  a 
particular  damage,  I  may  have  an  action  upon 
the  case  against  him  that  made  the  ditch,  9 
Bep.  113,  5  Rep.  72,  73.  It  is  the  ordinarv 
case,  A»  makes  an  assault  and  battery  upon  B. 
this  is  but  oue  single  act,  but  it  has  a  double 
aspect ;  it  is  a  breach  of  the  king's  peace,  and 
ler  that  A,  is  indicUWe,  and  may  be  fined  to 


'the  king,  and  imprisoned.  It  is  a  particular 
wrong  to  B.  for  which  B.  may  have  aa  actioa 
of  assault  and  batteiy,  and  recover  damages  ; 
and  both  of  them  consistenL 

So  in  our  case,  this  false  and  malicious  doa- 
ble return,  it  was  an  injury  to  the  king  and 
kingdom,  and  to  the  House  of  Commons,  in 
that  while  the  election  by  this  means  was 
under  dispute,  they  wanted  the  plaintiff*!  ser- 
vice and  assistance.  It  was  a  wrong  to  the 
county  of  Suffolk,  for  the  knight  of  a  shire  has 

<  plenam  protestatem  pro  se  et  conunnnitate 
'  comitatus  ad  faciendum  et  consentiendom  ;* 
but  it  was  more  particularly  an  injury  to  the 
plaintiff,  in  that  he  was  for  some  time  deprived 
uf  the  honour  done  him  by  bis  comitry ;  who 
by  tlieir  electing  of  him,  settled  that^character 
upon  him,  tliat  he  was  '  magis  idoneus  et  dis- 
'  cretus;'  for  the  writ  commands  such  to  be 
chosen.  ' 

He  was  hindered  from  discharging  his  trust, 
committed  to  him  by  his  own  country;  bin- 
^dered  from  doing  ser^'ice  to  the  king  and  king- 
dom ;  hindered  of  his  wages. 

The  Stat,  of  27'  H.x8,  c.  26,  which  unitet 
Englahd  to  WaleSy'-.enacts,  That  for  every, shire 
in  Wide^  there  shall  be  chosen  one  kni^t  to 
serve  in  parliament,  and  one  burgess  for  ever^ 
borough ;  and  that  the  knigbts  and  burgesiet 
siiall  SsLve  like  dignity,  pre-eminence,  and  pri- 
vilege, and  shall  be  allowed  such  fees  as  other 
knighu  and  burgesses  of  the  parliament  bave^ 
and  are  allowed :  by  which  it  appears  there  are 
dignities,  pre-eminences,  privileges  and  fees,  be- 
longing to  such  as  serve  in  parliament ;  of  all 
yvhich  the  plaintiff,  for  a  time,  was  hindered  by 
this  false  return. 

And  that  it  does  concern  the  government  it 
argues  the  greater  injury  done  to  the  plaintiff; 
for  every  member  of  parliament,  for  the  tioie 
he  serves  there,  is  instrumental  jn  carrying  oo 
the  government,  which  is  an  high  honour  to 
him.    *  Tu  regere  imperio  populos,  hsB  tibi 

<  erunt  artes.*    It  is  a  noble  employment. 
And  since  it  does  so  nearly  concern  the  gt^ 

vernmeot,  we  that  are  judges  should  be  tlie  more 
careful  to  discourage  all  abuses  committed  by 
sherifl^  in  elections:  it  is  of  vast  concernment 
to  the  kingdom  that  elections  should  be  fair, 
and  returns  duly  made,  without  partiality  and 
indirect  means  used.  And  we,  by  judgments, 
should  encourage  all  remedies  against  suck 
abuses  and  practices. 

Besides  all  this  the  pkiintiff  has  been  put  to 
great  expences,  and  undergone  great  labour 
and  trouble ;  which  is  a  private  and  particular 
damage,  and  therefore  entitles  him  to  hb  part»> 
cnlar  action. 

A  Justice  of  peace  may  have  an  action  of 
slander  in  relation  to  his  office,  yet  that  was^ 
not  an  offence  at  Common  Law  neither;  and 
yipt  it  concerns  the  government. 

The  Stat,  of  7  H.  4,  cap.  1,  recites  That 
the  Commons  mado  a  grievous  complaint  te 
the  king,  of  the  undue  Sections  of  the  knigbts 
of  the  counties,  '  which '  (says  the  preamble) 
'  be  lomeliines  made  by  affieotioa  of  the  sb»« 
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*  riSi;  to  die  sreat  tUmder  of  the  oonnties,  and 

*  bindniDoe  of  the  basioeas  of  the  oommoDalty 
<  of  the  said  counties/ 

By  which  it  appaars,  how  great  the  mischief 
was  in  those  days,  and  Wlience  it  came  princi- 
pally,  vh»  from  tlie  partiality  of  the  Sheriiis: 
And  that  stat.  to  prevent  the  abuses^  does  ap- 
point the  return  of  indentures  under  the  scad 
of  the  sheriff,  and  the  seals  of  the  electors : 
Bat  the  defendant  in  our  case  has  practised  an 
abuse  even  in  the  very  remedy,  by  returning 
MTeral  indentures,  and  so  evading  fSie  good 
provision  made  by  that  statute. 

The  Stat,  of  11  H.  4,  c.  t,  observes,  That  no 
pain  is  set  in  special  by  that  stat.  of  7  H.  4, 
upon  sheriiSi,  if  they  make  Tetoms  contrary  to 
tnst  statute,  and  give  power  to  judges  of  assize 
to  punish  them,  and  to  inflict  the  penalty  of 
100/.  upon  the  sheriff;  and  the  koifints  unduly 
relumed  are  to  lose  their  wages :  And  all  this 
depends  upon  the  enquiry  made  by  the  judges 
of  assize.  At  this  time  surely  this  matter  of 
elections,  and  the  examining  and  determining 
of  the  rii^ht,  was  not  held  so  sscred  and  so  in- 
communicable k  thing  as  some  would  have  it 
now;  for  by  this  statute  it  is  referred  to  the 
jodges  of  the  assize. 

But  the  principal  statute  in- this  matter,  is 
that  of  33  H.  6,  c.  15,  wjiich  lets  out  the  great 
abuses  by  ftberiffs  committed  in  elections ;  it 
recites.  That  of  lale  divers  sherifis^  for  their 
nngular  avail  and  lucre,  have  not  mad6  doe 
elections  of  the  knights.  One  would  think  by 
those  words  (for  their  lucre),  that  there  was 
money  stirring  upon  these  occasions,  even  in 
those  times  ;  and  that  somf  man  paid  dear  to 
be  chosen  parliament-men :  Or  else,  how  could 
a  sheriff  make  profit  to  himself  by  an  election  ? 
And  to  be  a  parliament-man,  it  seems,  was  a 
very  durable  thing  in  those  days. 

<  And  forasmuch'  (says  that  statute)  '  as  a 

*  sufficient  pain,  and  convenient  remedy'  for 
the  party  in  such  case  grieved,  is  not  ordained 
in  the  said  statutes  against  the  sheriffs:  It 
therefore  provides  a  better  remedy. 

But  let  us  to  our  purpose  observe  by  the 
-way,  that  it  mentions  *  the  party  grieved :'  so 
that  there  is  a  party  grieved:  It  is  not  merely 
a  public  offence,  but  an  injury  to  some  parti- 
cular persons,  and  to  some  one  person :  for  it 
says  the  party  grieved,  but  it  does  not  men- 
tion who  that  party  grieved  is.  So  that  it  may 
be  objected,  that  itu)se  words  (the  party  griev- 
ed) refer  to  eveiy  elector,  as  well  as  the  kbight 
elected.' 

But  the  enacting  clause  expounds  the  words, 
and  declares  whom  the  makers  of  that  law 
meant ;  for  it  makes  the  first  offer  of  the  for- 
feiture to  every  person  chosen^ knight,  and  not 
duly  returned:  So  then  it  is  plain,  that  the 
knight  elected,  and  not  returned,  is  the  party 
grieved.  If  he  have  a  particular  wrong  done 
him,  then  it  follows  he  ought  to  have  a  parti- 
cular remedy  and  satisfaction  :  And  he  was  a 
party  grieved  before  these  statutes  made,  ana 
iMs  penalty  and  remedy,  given  ;  fur  these  sta- 
lutei  do  not  first  make  him  a  party  griered,  but 


mention  him  as  being  so  before.  If  he  were 
so  before,  surely  the  law  gave  him  some  re* 
med^,  or  else  there  was  a  gravamen  without 
remedium  ;  v^hich  would  have .  been  a  defect 
in  the  same. 

Olject.  2.  Is  that  which  I  think  is  most  re- 
lied upon,  and  that  has  most  weight  laid  upon 
it,  viz.  That  this  action  concerns  an  election  of 
a  knight  to  the  parliament,  and  therefore  belongs 
to '  the  jurisdiction  of  the  parliament,  and 
ought  to  be  determined  there,  and  not  by  any 
court  inferior  to  it. 

Anm,  To  this  it  has  been  truly  answered. 
That  though  in  this  pase  we  have  often  occa- 
sion to  speak  of  the  parliament,  and  to  men- 
tion an  election  to  parliament,  yet  the  right  of 
election  is  not  called  in  question,  nor  was  it  to 
be  tried  in  this  action,  but  was  determined  by 
the  House  of  Commons';  and  this  action  is  pur- 
suant to  that  dedsaon  of  the  right  of  election  by 
the  parliament,  and  grounds  itself  upon  it 

I  shall,  however,  taike  this  occasion,  in  tba 
first  place,  to  shew  in  what  matters  that  con- 
cern the  parliament,  the  judges  of  Westminster- 
hall  have  in  all  times,  and  must  meddle,  and 
take  coenizance  of  them.  And  in  the  next 
place,  what  they  have  declined  and  lefl  to  the 
parliament. 

1.  They  have  debated  and  resolved,  ^<  What 
is  a  good  session  of  parliament,  and  what  is 
not,  and  what  makes  a  session,"  as  in  Tr.  If. 
Jac.  in  B.  R.  Rolls,  Rep.  S9.  There  were 
several  acts  of  parliament  that  had  passed  at  a 
former  pariiament,  which  were  continued  only 
to  the  first  s^ion  of  the  riext  parliament ;  and 
in  that  case  they  held  those  acts  then  still  in 
force :  for  though  the  parliament  had  met,  yet 
no  act  'passing,  they  therefore  adjudged  it  was 
no  session,  and  there  was  a  necessity  that  the 
judges  should  determine  this.  For  though  the 
king  and  parliament  make  acts,  yet  the  courts 
in  Westmmster-hall  put  those  acts  in  execu- 
tion, and  therefore  must  .first  satisfy  themselves. 

S.  Whether  they  are  in  force  or  not  so,  in 
the  prince's  case,  8  Rep.  whether  the  charter 
made  by  king  Ed.  3,  to  the  nrince,  were  an 
act  of  parliament  dr  not,  is  nere  argued  and 
resolved.  So  4  Hen.  7.  18.  6  and  7  Hen,  7. 
14,  15. 

3.  In  Rolls  Ab.  1st  part.  fol.  93.  c  19,  under 
the  title  of  Action  upon  the  Case,  there  is 
cited  17  £.  3.  in  B.  R.  Rot.  69,  where,  an  ac- 
tion is  brought  by  John  Bokeland,  knight  of 
Wiltshire,  against  the  sheriff  or  that  county, 
for  not  levying  10/.  4f.  *  pro  expensis  suis  in 
attendencia  sua  in  parliamento.'  Now,  in 
order  to  the  recovery  of  this  action,  many  things 
relating  to  the  parliament,  as,  When  the  par- 
liament began  ?  How  long  his  attendance  was  ? 
and  divers  other  questions  relating  to  the  par- 
liament, must  of  necessity  be  incident. 

10  £liz.  Dy.  fol.  275.  The  very  lower  end  of 
that  folio,  there  is  an  action  brought  against 
the  keeper,  for  letting  a  bun;ess  of  parliament 
go  at  lajge  by  writ  de  privilegio  parliamentiy 
who  was  in  execution:  The  lord  Dyer  says 
nothing  tbere^  what  became  of  it;   b«t  sir 
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deprive  him  of  his  trust  and 
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Thd  bisbop  piei^«d  *  Qood  tpae  est  unos  de 
'  paribus,  et  dicic,  qvod  si  ^uis  eorum  deliqutrif 

*  la  domioum  reseiD  io  aliqoo  parliaineotOi  in 

*  parliamento  debet  corrigi  et  emendarty  et  non 
'  alibi  ill  mioori  curia.'  And  so  sir  Ed.  Coke 
seems  to  leave  the  victory  on  the  bishop's  side^ 
and  that  his  plea  suoceeded.  But  sir  Francis 
Moor,  779^  780,  reports  the  case  of  the  lord 
Sturton,  and  the  lord  Mordant,  how  they  were 
deeply  fined  in  the  Star  chamber,  4  Jac.  for  ab- 
seAting  from  parliaraent,  at  the  complaint  of 
the  Attorney  General,  ore  tenui.  And  there 
were  then  present  in  the  Star  chamber,  the 
lord  chancellor,  chief  justice  Popham,  Fleming, 

^  and  Walmsly.  And  for  precedents  to  justi^ 
'  the  proceeding  against  them  in  that  court,  they 
cite  the  case  of  the  earl  of  Comwal,  4  H.  3, 
and  the  bishop  of  Winchester's  case,  (which  I 
■Motioned  but  now)  3  E.  3,  how  that  for  de- 
Mirting  from  parKament,  without  licence,  their 
lands  were  seized. 
But  the  objection  in  our  case  is,  ^  concerning 

*  a  matter  ol  election  of  a  knight  of  a  shire '  to 
serve  in  parliament :  that  no  other  court  hut 
the  parliament  tnnst  meddle  in  it,  as  the  object* 
ors  would  have  it. 

Aniw.  It  b  not  impertinent,  therefore,  to 
enquire  briefly  of  the  true  jurisdiction  in  this 
matter. 

Sir  Robert  Cotton  affirms,  that  writs  of  sum- 
Bons  for  knights  of  the  shire  to  serve  in  parlia- 
ment, began  49  H.  3,  and  that  the  admittance 
of  commoners  into  the  parliament,  was  pur* 
posely  to  lessen  and  curb  the  power  of  the 
lords,  after  the  daring  earl  of  Leieester  was 
•lain  in  the  battle  of  Evesham  (which  was  that 
Tery  year),  and  the  barons  were  totally  routed 
by  prince  Edward,  (afterwards  king  Ed.  1.)  and 
king  H.  3  was  rescued  out  of  their  nands.  And 
to  back  that  opinion,  it  is  observed,  that  the 
first  writ  Co  the  sheriffs,  to  summon  two  knights 
out  of  every  sliire,  that  is  to  be  found  upon  re- 
cord, is  that  of  the  close  roll  49  H.  3,  (tne  very 
tame  year)  darso  tO  and  11.  Thus  Mr.  Pryime 
a6inns,  in  his  preface  to  the  Abridgment  of  the 
Records  of  the  Tower,  fol.  11,  in  the  beginning 
of  that  foL  and  fol.  13,  b.  in  the  middle  of  that 
foL 

But  we  must  not  be  governed  by  historians 
in  matters  of  law ;  apd  ^erefore,  notwtthstand* 
ii^.this  observation  of  sir  Robert  Cotton's  and 
IkC  Prynae's,  we  most  presume  that  the  House 
of  Commoos,  and  dections  of  knights  of  the 
shire,  are  as  ancient  as  the  common  law,  and 
have  been  time  immemorial ;  t>ecause  we  find 
DO  written  law  that  does  first  begin  any  such 
institution. 

Bot  to  come  closer  to  the  Objection,  and  to 
enquire  who  ^e  ttie  proper  judges  of  the  right 
of  elections? 

V  Mr.  Prynne,  in  the  same  Preface,  fol.  14,  b. 
in  the  middle  of  it,  (as  I  myself  have  foho'd  it, 
for  the  j>rint  has  no  folios  to  the  Preface ;) 
^  The  Kuig  and  Lords'*  Tsays  he)  ^*  were  ancient* 
ly  sole  judges  of  the  l^ality  of  elections  of 
memben  of  the  House  of  Commons,  till  the 
lime  of  king  Heoiy  7." 


And  in  sir  Robert  Cotton's  Abridgment,  foJ« 
392,  the  year  1 IJ.  4,  num.  30^ at  the  prayer  oi 
the  Commoos,  tiie  king  declares,  that  the  Com- 
mons were  only  petitioners,  and  that  all  judg- 
ments appertain  to  the  King  and  I^rds,  unlese 
it  were  in  statutes,  grants,  subsidiee^  or  each 
like ;  the  which  order  the  king  would  from  that 
time  to  be  observed. 

But  we  know  that  the  House  of  Commons  it 
now  possessed  of  the  jurisdiction  of  determining 
all  questions  concerning  the  election  of  theic 
own  members ;  so  far  at  least,  as  is  in  order  to 
their  being  admitted  or  exctoded  from  sitting 
there.  Bot  bow  far  their  judgment  is  conduct 
ing  to  all  others  to  other  purposes,  I  have  now 
uo  just  occasion  to  examue;  for,  a#  has  b^en 
observed,  the  filaiutiff  in  this  case  grounds  his 
action  upon  his  original  right  of  election,  and 
mentions  the  determination  of  the  House  osi  hit 
side ;  and  not  only  alledges  that  -he  was  duly 
elected,  but  so  returned  by  the  defendant  him* 
self: '  and  that  thougb  he  were  for  some  time 
hindered  from  sitting,  by  occasion  of  the  foka 
return,  made  by  the  defendant  on  purpo^,  and 
the  election  was  under  question  oy  it,  yet  ha 
proved  it  clearly  to  the  House,  atfd  was  admit- 
ted, and  his  election  deidared  good;  and  taking 
it  for  granted  that  he  was  duly  elected,  he  snes. 
in  the  KingVbench,  by  this  action  to  recover 
damages  for  the  injury  dene  him  by  the  defend- 
ant, for  which  the  House  of  Conunoas  could 
not  have  lielped  him..  For  to  that  purpose  they 
have  no  jurisdiction,  for  they  cannot  examine  a 
witness  upon  oatli,  nor  can  they  act  the  part  bf 
a  jury  to  give  damages,  nor  have  they  any  power 
to  award  a  trial,  or  to  cause  the  sneriff  to  im* 
pannel  <^  jury. 

Obj.  '3.  This  is  an  action  of  a  new  laveDtiony 
and  prima  tnipresftoiits,  and  never  any  sncb 
was  brought  before,  save  tha>  of  Nevil  against 
Stroud  ;  which  never  had  any  determination. 

Antw.  It  is  tine,  it  is  new,  in  the  particular 
circumstances,  but  not  in  the  main,  nor  in  tha 
substance ;  'tis  new,  in  that  'tis  bron|^  W  one 
elected  knight  of  the  shire  against  the  sheriff, 
for  a  false  and  malidoos  return  of  another  in* 
denture,  whereby  the  plaintiff  was  put  to  great 
expence  and  trouble ;  hot  'tis  not  new  in  the 
general  nature  of  the  action;  For  nothing  is 
more  frequent  than  actions  upon  the  case^  where 
an  injury  is  done  and  damageiiustained;  nay  it 
is  very  frequent  for  actions  upon  ihe  6ase  to  be 
brought  asainst  the  sheriffs,  for  mere  false  re- 
turns, and  that  where  there  is  no  malice,  nor 
anjf  of  those  great  aggravations  that  appear  in 
this  case. 

For  this  I  refer  you  to  the  case  in  Roll's  Abr. 
1.  part.  fol.  99.  uetin,  Palmer  and  MarsM, 
in  the  king's  bench,  where  the  bailiff  of  a  fran- 
chise was  newly  removed  ;  bnt  thotogh  be  were 
removed,  took  upon  him  to  answer,  but  made  % 
felse  answer  to  the  sheriff's  warrant,  to  execute 
Fieri  fa^  against  an  administrator,  and  tha 
sheriff  made  that  return  to  the  court ;  and 
thereupon  an  action  upon  the  case  brought 
against  the  sheriff,  and  adjudged  it  lies :  And 
that  the  sheriff  at  bi»  peril  {neil  take  notice  mk^ 
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k  the  rightful  bailiff  of  the  franchiiey  and  ac- 
cept of  no  answer  to  his  warrant  from  any  other. 

19  H.  6.  29.  An  action  upon  the  case 
against  a  deputy  aberiff,  for  embexziing  a 
Writ. 

19  H.  6.  38.  by  Paston.  If  a  sheriff  jupon  a 
F€mr0 /Vic*  return  a  jury  that  is  insufficient  to 
pay  issues,  the  next  sheriff  to  whom  the  issues 
are  estreated  to  be  levied,  must  chafge  him- 
self with  the  issues,  and  roust  not  return  a 
Nihil,  but  shall  have  an  action  upon  the^  case 
against  bis  predecessor,  for  his  false  return ;  yet 
here  is  no  malice,  but  at  the  most  a  neglect,  or 
a  mistake  only. 

39  f).  3.  7.  Brook,  action  upon  the  case,  67. 

An  action  upon  the  case  against  a  sheriff  for 
not  summoning  and  warning  a  man  in  due  time, 
upon  a  writ  of  Premunire  or  attachment, 
whereby  he  sustained  damage,  as  judgment 
given  against  him,  or  the  like.  This  is  but 
a  bare  neglect  or  omission,  and  seems  to  be 
tb^  least  ^or  lowest  sort  of  injuries;  and  yet 
bemg  accompanied  with  a  particular  damage 
to  the  party,  though  wittiout  any  malice  on  the 
sheriff's  part,  the  action  will  lie. 

3  E.  4 J  90.  Brook,  action  upon  the  case,  pi. 
91.  by  Danby  and  Pigot,  for  a  fiUse  return  only. 

If  tL. Nihil  be  returned  against  me  who  have 
land,  F.  N.  B.  93.31  £.  3.  Fitz.  Abr.  Proces  55. 

So  for  not  returning  a  writ  of  second  deliver- 
ance, which  is  a  mere  n^lect  and  nao-feasance. 
though  there  be  ho  mahce,  21  E.  3.  43.  Br. 
Act.  8.  ca.  pi.  48L  5  Eep.  32.  b.  91.  7  Rep.  1. 

So^ag^inst  a  bishop,  if  he  falsely  cemm,  that 
an  executor  has  not  refused  the  executorship, 
when  re  vera  he  has  refused  it,  2  Leon.  221. 

So  against  an  escheator^  9  H.  0.  60.  21  £. 
4.  23.  27. 

Much  more  shall  the  action  upon  the  case 
lie  against  the  sheriff,  as  the  circumstances  of 
this  case  are,  where  the  return  is  not  only  false 
but  he  knew  it  to  be  false,  and  he  did  malici- 
ously, with  a  purpose  to  hinder  the  plaintiff^ 
from  sitting,  and  to  put  him  to  expence,  and 
where  the  plaintiff  has  had  so  great  a  damage. 
And  the  sheriff  by  his  oath  is  obliged  to  do  right 
as  well  to  poor  as  to  rich,  in  all  that  belongeth 
Co  his  office.  2.  To  do  no  wrong  to  any  mau 
for  favour  nor  hate;  3,  To  disturb  do  man's 
right.  4.  Truly  to  return,  and  truly  to  sert e 
all  the  king's  writs,  as  far  forth  as  shall  be  with- 
in bis  cunning.  And  the  jury,  by  their  verdict 
in  this  case,  l»ve  found  the  defendant  to  fail 
in  every  one  of  the  clauses  of  his  oath.  And 
though  the  circumstances  that  do  diversify  aU 
cases  are  new  in  this  case ;  yet  it  is  very  fre* 
qnent  in  actions  upon  the  case,  to  have  new 
cases  and  new  circumstances  ;  and  that  there 
is  n^hing  more  frequent  than  this  variety  and 
novelty. 

Sir  Francis  Bacon,  in  his  book  of  Advance- 
ment of  Learning,  speaking  of  cases  omitted  in 
law,  fol.  38.  says,  *  That  the  narrow  compass 

*  of  man*s  wisdom   cannot  comprehend    all 

*  cases  which  time  hath  found  out;'  and  there- 
fore cases  omitted  and  new,  do  ofteh  present 
themselves,  bot^  every  new  case  doetnot  require 
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a  new  law ;  for  then  the  l^slative  power  most  be 
continually  exercised:  But  though  it  differs 
from  former  cases  iii  circumstances,  yet  it  may 
fall  under  a  general  rule,  or  be  proceeded  upon 
bv  parity  of  reason ;  *  ubi  est  eadem  ratio,  ibi 
idem  est  jus.' 

And  the  statute  pf  W.  21.  cap.  24.  has  made 
ample  provision  for  all  such  new  cases  that  fall 
under  a  general  rule,  but  have  no  formed  writ, 
or  writ  of  course,  that  fits  it  in  all  the  particn- 
lars  and  circumstances.  *  In  consimiu  casu, 
*  simili  remedio  indig^enete,  fiat  breve,'  says 
that  statute. 

In  the  8th  Rep.  fol.  48..  Jehu  Webb's  case, 
there  you  have  the  distinction  of  writs  ;  some 
are '  brevia  formata  sen  de  cursu,'  and  from 
thence  the  cursitors  haye  their  name,  becanso 
th^  have  the  drawing  of  those  writs. 

Some  are  '  brevia  Magistralia,  quae  nee  sunt 
^  de  cursu  nee  formata,  i.  e.  de  aliqua  certa 
'.  forma,  sed  saspius  variant  secundem  varietatcm 
'  casuum,  factorum  &  querularum ;'  as  are  ao» 
tions  upon  the  case,  &c.  which  have  not  any 
certain  form,  but  are  upon  occasion  drawn  by 
the  masters  of  the  chancery,  and  from  thence 
are  called  MagUtralia ;  all  this  is  by  virtue  of 
the  words  of  the  statute  of  W.  2.  c.  24.  *  con- 
cordant derici  in  Cancellarit  dc  brevifaciendo.* 
2lnst.  405,  406,  407: 

And  n^iany  new  Cases  may  be  pot,  that  have 
no  parallel  cases  to  be  found  in  our  books,  if  all 
the  particulars  and  circumstances  be  regardedt 
as  the  Case,  8  Car.  Croke  291.  in  the  king's 
bench,  where  an  action  upon  the  caseis  bronnit 
against  an  Apparitor,  for  what  he  did  in  his 
office,  viz.  for  falsly  and  maliciously  present- 
ing one,  and  that  in  the  spiritual  amrt,  for  in- 
continency.  This  was  against  an  officer  for 
what  he  did  in  his  office,  and  to  which  his  oath 
obliged  him ;  and  this  was  for  a  thing  done  in 
the  spiritual  court,  via.  the  consistory  c6urt  at 
Exeter,  and  for  a  matter  merely  of  ecclesiasti- 
cal cognisance,  viz.  incontinency,  wherein  the 
common  law  bad  nothing  to  do ;  and  this  case 
had  no  parallel  nor  prec^ent  before  it:  and 
yet  being  an  injury  and  damage  to  the  party 
presented,  and  done  falsly  and  maiicioasly, 
and  without  colour,  and  for  which  the'party  in- 
jured could  have  no  recompence  in  any  other 
court  but  at  common  law,  it  was  adjudged  the 
action  lay.  This  case,  though  ft  liad  not  pa- 
rallel bemre  it  in  all  the  circumstances,  yet^  in 
many  respects  it  is  a  parallel  to  the  case  oefore 
us»  There  is  the  like  action  against  constables 
for  making  a  false  presentment, Croke  Car.  46T» 
and  the  case  I  cited  before  against  a  sumner 
32  Rep.  128. 

And  for  that  objection  and  observation  con- 
cerning the  novelty  of  this  action,  this  urate 
may  be  said  in  answer  to  it;  That  till  of  late  years 
sherffis  have  g^ven  no  occasion  for  the  like  ac- 
tions of  this ;  for  double  returns  upon  elections 
to  parliament,  have  not  been  in  anciei^  timesu 

Mr.  Prynne,  in  his  '*  Brevia  Parhamentarim 
Rediviva,''  fol.  137.  observes ,  that  there  were 
not  above  two  or  tliree  cases  of  elections  ques- 
tioned frpm  49  H.  3.  till  22  £.  4b  for  aught 
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ippean  by  the  returns,  or  Parliament- Kolls,  and 
not  so  roach  ai  one  doable  return  or  indenture. 

And  the  comtnon  law  does  compij  with,  ntid 
eonform  to  the  general  opinion  and  genins  of 
the  kingdom,  and  valaes  what  they  generally 
esteem  and  Talue,  and  disesteettis  what  they 
falae  not. 

Heretofore  an  election  to  serve  in  parliament 
Was  "not  a  thing  so  desirable,  and  so  much  sought 
after  as  now-a-days  it  is ;  and  it  is  not  the  de- 
sire or  seeking  after  it  that  is  to  be  disliked  or 
condemned,  for  he  that  desireth  the  office  of  a 
bishop  (says  ^he  Apostle)  desires  a  good  office ; 
bnt  it  b  the  undue  means  used,  or  the  ill  ends 
for  which  it  is  desired,  that  makes  the  seeking 
^ad. 

Mr.  Prynne,  ut  tupra,  fol.  165.  anno  1.  E. 
8.  a  writ  issued  to  elect  two  knights  for  the 
eoanty  of  Northumberland,  and  the  Sheriff  re- 
turned this  answer,  ^  Communitas  commit. 
'  Nortbnmbrise  sic  respondet,  quod  ipsi  per 

*  ininrieos  Scotia;  adeo  sunt  destructi,  quod  non 
<  habent  unde  solvere  expensa  duobus  militibus 
'  profiscissoris  ad  consilium  apud  Lincoln,  te^ 
*■  nendum/ 

In  his  fourth  Pdrt  of  his  Register  of  Par1ia< 
itaentary  Writs,  is  mentioned  a  Patent  of  Ex- 
emption grant(Kl  42  £.  1.  to  the  town  of  Tor- 
rington  in  Devonshire;  which  Patent  recites  in 
its  preamble,  *  That  the  men  of  that  town 
^  never  used  to  send  Burgesses  to  parliament 

*  till  the  Sheriff,  3  L  E.  1.  sammonitos  fuisse  ma- 
'  litiose  retomavit.' 

So  that  a  malicious  retuni  to  parliament  is 
flO  new  thing,  but  has  been  formerly  done ;  dnd 
as  the  plaintiff  in  this  action  has  well  sued  the 
Sheriff  for  returning  another  with  him,  so  I 
make  no  doubt  hue  as  the  case  then  stood  with 
the  general  humuur  and  opinion  of  the  people, 
those  of  Torrington  might  have  had  their  reme- 
dy against  the  then  Sheriff  for  returning  them 
summoned.    ' 

And  the  law  is  still  the  same,  in  that  it  still 
tfets '  a  price  and  esteem  upon  that  which  the 
people  generally  esteem  and  value. 

And  several  cases  have  been  pur  to  prove, 
(hat  new  Statutes  have  ^iven  occasion  to  new 
actions  upon  the  cose,  which  actions  could  not 
kave  been  sued  at  tlie  Common  Law;  and' yet 
those  new  laws  and  Statutes  do  not  give  ^hoie 
aew  actions,  but  only  occasioned  them. 

Barnes  V.  Carey  12  Jac.  King V bench,  Roll's 
Rep.  fol.  47. 

The  plaintiff  there  brought  an  action  upon 
ttke  case  against  the  Sheriff  of  Bristol,  for  suf> 
fering  J,  S.  to  escape  out  of  his  custody,  J.  S. 
being  committed  by  the  commissioners  of  bank- 
mpts,  for  refusing  to  answer  interrogatories,  the 
plaintiff  being  one  of  the  creditors,  and  J.  S.  a 
Dankrupt;  and  after  many  exceptions  taken  to 
the  declaration,  the  court  gave  judgment  for 
the  plaintiff.  Aod  yet  there  was  no  such  thing 
af  a  commission  of  bankrupt  at  tlie  common 
law ;  but  the  common  law  takes  occasion  by 
the  statutes  of  bankrupt,  to  give  such  an  action 
upon  tlie  case,  which  before  those  statutes 
Cottld  not  have  been  sued. 


^  In  tike  manner  tlie  common  law  takes  occa* 
sion  by  iho^e  statutes  that  giv6  the  action  of 
#aste  against  tenant  for  life,  or  years,  againsi 
whom  it  lay  not  by  common  law,  to  give  an  ac- 
tion upon  the  case  against  such  tenants,  if  they 
will  not  permit  their  lessors  to  enter  iipon  the 
thing  demised,  to  view  whether  waste  be  done 
or  not.  Croke  2  part,  4T8. 

O^ect,  4.  That  there  is  not  one  case  in  la^ 
parallel  to  this  case,  for  a  Sheriff  to  be  sued  for 
rerarning  the  whole  tjruth,  and  something  more 
than  the  truth:  though  actions  fOr  false  return^ 
are  frequent. 

Answ.  This  is  an  action  for  a  false  return. 
knd  something  more.  That  it  is  for  a  false  re- 
turn, appears  by  that  allegation,  that  he  dlj 
falsely  make  his  return,  and  the  jury  have  found 
it  so,  and  we  must  believe  it.  And  it  was.  faM 
in  this,  in  that  he  returned  an  indenture  pre^ 
tended,  to  be  under  the  hands  and  seals  of  di* 
vers  persons,  as  the  greater  part  of  the  said 
county,  purporting  the  choice  of  another  than 
the  plaintiff  to  be  knight  of  the  sbire.  Th^ 
plaintiff  does  not  alledce,  that  there  ever  wai 
any  such  indenture  seaued  by  any  person  ;  but 
that  the  defendant  did'  falsely  retuni  another 
indenture,  purporting  the  same  to  he  made  b  j 
divers  persons,  &c.  So  that  we  may  reasonably 
understand  it,  that  in  truth  there  never  w^ 
.any  such  indenture  sealed  by  any  biitthe  Sh^ 
riff  himself,  and  not  by  any  others  that  were 
present  at  the  election.  2dly,  Though  the  She- 
riff have  returned  the  whole  truth,  yet  together 
with  that  truth  he  returned  a  falsehood;  and 
till  it  was  reexamined,  it  could  not  appear 
which  was  the  trnth ;  and  in  the  mean  time  the 
plaintiff  sustained  all  his  damage. 

Object,  5.  That  the  Sheriff  acted  herein  a^ 
a  judge,  and  therefore  if  he  err,  he  is  not  to  be 
sued  for  it,  but  his  error  may  be  reformed  f 
and  the  law  will  not  suffer  an  averment  tending 
to  the  discreditofajudge.pl.  comment.  491^ 
b.  and  Dy.  89.  b. 

Anszp,  All  this  is  true,  as  to  one  that  is  a 
judge  of  record,  in  respect  of  the  greatness  of 
his  authority,  and  the  great  trust  the  king  and 
the  law  repose  in  a  jodge  of  record;  but  the 
Sheriff  is  no  judge  at  all  in  what  he  acts  in  the 
election  of  knights  for  the  attire,  but  is  only  aii 
officer  upon  record^  9  H.  6.  53.  and  60  Brl 
Ab.  Tit.  Act.  8.  ca.  plac.  0.  though  in  some  par- 
ticular cases  indeed,  the  Sheriff  is  a  judge,  as 
in  ajusticies,  6  Rep.  IQ.  ad.  fin.  and  a  judge  oif 
record,  as  in  a  re-disseisin^  by  the  statute  of 
Merton,  c.  13. 

Object.  6.  The  Statute  of  23  H,  6.  c.  15. 
has  provided  a  remedy  against  the  Sheriff  for 
any  abuse  comuiitted  by  him  in  elections,  viz, 
the  penalty  of  an  hundred  pound,  in  case  of 
knights  of  the  shire,  to  the  knight  injured': 
and  it  does  recite  in  the  preamble,  that  a  con- 
venient remedy  for  the  party  grieved  is  not  or* 
danied  in  the  former  statutes  ;  and  from  hence 
it  is  inferred,  that  there  was  no  remedy  for 
the  party  grieved  at  the  common  law,  nor  be- 
fore this  statute. 

Answ.  1  have  already  proved,  that  there  waf 
4A 
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a  reooedj  at  tbe  common  law,  and  before  this 
tUiQte ;  and  this  statute  is  an  argument 
Co  prove  ity  for  this  staiuie  mentions  a  party 
grieved,  and  there  could  be  no  grief  without 
a  remedy,  otherwise  the  Umt  would  have  been, 
defective.  And  it  cannot  be  denied,  but  that  if 
th(*i-e  were  a  remedy  at  the  common  law,  this 
statute  being  in  the  affirmative  does  not  take 
it  away,  only  it  ^ives  another  remedy. 

And  for  the  «vords  of  thi:>  statute  of  2S  H. 
6.  that  *  a  convenient  remedy'  fur  the  party 
grieved  is  not  ordained  by  the  formed  statutes; 
this  does  not  argue  that  there  was  no  remedy 
at  the  common  Uw,  nor  does  it  argue  that 
there  was  no  remedy  at  all ;  but  that  there  was 


Object,  Tbo  ground  of  this  action  i^ainst 
the  sheriff  is  for  making  a  double  return.  Now 
the  declaration  sets  furth  only  one  perfect  re- 
turn, and  that  is  of  the  plaiutiff's  election, 
which  the  declaration  says,  was  '  secuodam 
^  exigentiam  brevis ;'  and  it  was  by  indenture, 
under  the  seal. of  the  sheriff  and  electors :  And 
though  the  plaintiff  aliedges,  that  the  late 
sheriff  and  the  electors  Returned  another  inden- 
yture  of  the  election  of  another  person,  (which 
is  the  gravamen  that  he  complains  of)  yet  that 
appears  to  be  no  return  ;  for  it  was  not  said, 
'  that  that  Indenture  was  under  any  seals.' 
And  thesututes  of  7  11.  4.  c.  15.  and  8  H.  6. 
c.  7.  require  Indentures  ensealed  by  the  elco- 


no  *  convenient'  remedy  by  those  former  sta-  •  tors  to  be  tacked  to  th&writ,  which  indentures 


tutes,  and  thereupon  the  statute  of  33  H.  6. 
gives  an  hundred  pound  to  the  knight  injured 
hj  an  undue  return. 

I  shall  put  some  like  cases  where  acts  of  par- 
liament give  remedies,  where  yet  there  were 
other  remedies  before  at  common  law,  and  the 
partv  inny  sue  for  either ;  Rolls  Ab.  1.  part, 
lol.  93*.  case  20. 

A  Dibtringas  is  awarded  to  the  Sheriff  to  dis- 
train the  defendant  in  an  action,  and  the 
Sheriff  returns  too  small  issues,  though  an  aver- 
ment lies  by  the  statute  of  W.  3.  c.  43.  yet  the 
plaintiff  may  well  have  his  action  upon  the  case 
tguiiilt  the  Sheriff,  because  it  appears  by  the 
words  of  the  statute,  that  it  is  a  false  return. 
Observe  tlie  argument  there  used,  viz. 

If  the  action  upon  the  case  did  not  lie,  io 
such  case  the  plamtiff  had  not  any  remedy  at 
the  common  law,  which  was  greatly  mischie- 
▼ous ;  and  the  statute  (as  is  there  observed) 
though  it  gives  a  new  remedy,  and  takes  no  no- 
tice of  any  remedy  that  was  before  in  the  case, 
yet  it  does  not  restrain  the  plaintiff  from  ao^ 
remedy  that  he  had  at  the  common  law.  It  is 
there  indeed  made  a  Quart;  but  sejjeant  Rolls 
has  this  note  upon  it,  That  Tr.  3  Car.  one  Mrs. 
Bennet,  upon  good  advice,  brought  such  an 
action  upon  the  case  against  the  Sheriff  of  Lon- 
don, for  returning  too  small  issues  against  the 
mayor  and  commonalty  of  London. 

The  statute  of  W.  2.  c.  24.  (sir  E.  C.  2  Inst, 
fol.  404,  405.)  first  gives  on  assize  of  nosance 
against  the  alienee  of  him  that  levied  that  nu- 
sance ;  and  that  statute  seems  (as  sir  £.  C. 
observes)  to  understand  that  the  imrty  grieved 
was  without  any  remedy  before;  for  it  provides 
in  these  words,  '  de  cetero  non  recedant  quae- 

*  rentes  a  curia  Regis  sine  remedio:'  yet  sir  £. 
C.  takes  notice,  fol.  405.  of  his  2.  Inst,  at  the 
lower  end  of  that  folio,  upon  the  word  /  a 
^  curia:*  <  That  the  maker  of  tliat  Act  knew 
well  that  the  party  injured  by  the  nusance 
might  enter  upon  the  ground  of  the  wrong-doer, 
not  only  when  it  ^ras  in  his  hands,  but  after  it 
was  aliened  too,  and  abate  the  nusance,  and  so 
prevent  himself  of  the  remedy  by  assize  of  nn- 
■ance  given  by  this  Act/  And  besides  this,  he 
had  another  remedy  by  action,  viz.  If  he  had 
any  particular  damage  (says  sir  £.  C.)  he  might 
bring  his  action  upon  the  case,  «nd  recover 
damage,  *  Ne  <}U9ttBt«f  rtpeder«n(  a  gucia 

*  sine 


so  sealed  and  tacked,  shall  be  holden  for  the 
sheriff's  return. 
'  An$w.  This  other  rndentore  last  nientiim- 
ed,  must  be  understood  an  Indenture  ensealed, 
in  like  manner  as  the  former ;  f^r  the  declara- 
tion just  before  mentions  the  first  Indenture, 
VI  hereby  the  plaintiff  was  returned  to  he  chosen, 
and  that  it  is  said  to  be  so  ensealed,  as  the 
statutes  require;  and  then  the  declaration  says, 
that  the  sheiiff,  together  with  that  Indenture^ 
returned  another  Indenture :  so  that  it  must  be 
reasonably  understood,  to'  be  an  Indenture,  in 
like  manner  ensealed.  * 

And  tlten  it  is  said  by  the  declaration  of  tliis 
last  Indenture,  that  it  was  annexed  to  the  writ ; 
and  so  returned  by  the  defendant  the  sheriff 
which  must  therefore  be  presumed  to  be  an 
ludqnture  ensealed,  or  else  to  what  purpose 
did  uie  defendant  annex  it  to  the  writ,  and  re- 
turn it. 

And  further  the  declaration  says,  that  by 
reason  of  the  false  return,  the  plaintiff  could 
not  be  admitted  into  the  Lower  House,  till  he 
had  made  proof  of  his  election.  Now,  if  that 
other  Indenture  were  not  ensealed,  it  could 
not  be  said  to  be  a  false  return ;  for  it  would 
indeed  have  been  no  return,  and  it  could  not 
have  hindered  the  plaintiff  from  being  admit* 
ted/  nor  put  him  to  the  proof  of  his  election. 

And  that  the  Indenture  must  be  understood 
an  Indenture  ensealed,  by  those  tliat  were  pre- 
sent at  the  election,  appears  by  the  Writ;  the 
form  whereof  you  will  tind  in  *'  Crompt.  Juris- 
diction of  Courts,''  fol.  1.  b.  the  clause  is  this; 
'  hi  nomina  eorundem  militum,  sic  electoroua, 
'  in  qoibusdam  Indenturis,  inter  te  et  illos  qui 
'  hujusmodi  Electiuni  interfuerint  iode  confict- 
*  endis,  inseri.'  And  in  another  clause,  *■  £t 
'  Electionem  illam  sub  si|pllo  tuo  et  sieillis 
'  eorum  qui  Electioni  illi  interfuerint  nobis  in 
'*  Cancellaram  certifices,  remittens  nobis  alte- 
<  ram  partem  Indenturar.  predictar.  presentibos 
'  consutam  una  cum  hoc  ^reve.' 

Lord  Chief  Justice  North's  Ari|:umenr,  in  the 
Case  between  Sir  Wdliam  Soame,  shc^ff 
ofSufiblk,  and  Sir  Samuel  Bamardisioo, 
bart.  adjudged  in  the  Cemtpf  fixdieqaer- 
chamber,  upon  a  Writ  of  £rror,  oontaio- 
iog  the  reasons  of  that  JudgmenL 

Sir  Samuel  Barnardiston,  the  plaintiff,  brings 
•o  action  upon  thf  cate  in  Banco  Regis  against 
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the  dpfendant,  Sir  WiMiam  Soame,  late  sheriff 
of  Suffolk,  setting  forth,  that  a  Writ  issuea  for 
the  chusiDg  of  a  knight  for  that  county,  to  serve 
in  the  then  parliament,  instead  of  sir  Henrj 
North,  deceased;  that  at  the  next  county  court 
the  freeholders  proceeded  to  an  election,  and 
although  the  plaintiff  was  duly  chosen  '  per 
'  majdrem  numerum  gentium  tunc  resident, 
infra  diet.  Comitat.  quorum  tunc  quilibet  ex< 
pendere  potuit  40|.  libri  ten*ti  et  ultra  per 
annum  infra  Comiiar.  illud,  ac  licet  praedictus 
Willielmufl,  pnemissa  satis  sciens,  postea 
brevera  prsd.  in  cur.  Cancellar.  ,retornavit, 
simul  cum  quadaro  Indenture  inter  ipsum 
Vicecomirera  et  praedict.  Electores  ipsius 
Samuelis  de  pnedicta  Electione  ipsius  Sa* 
moelb  fact,  second.  Exigentiam  brcvis  prae- 
dict. Prcdictus  tamen  Willielmus  adtunc 
Vicecomes  Officii  sui'debitum  miniroe  pon- 
derans,  sed  machinans  et  malitiose  Intenrtens 
ipsum  Samuelem  in  hac  parte  minus  rite  prx- 
gravare,  ac  eundem  Samuelem  de  fiducia  et 
officio  unius  Mil.  Comitat.  prsdict.  in  diet. 
Parliamento  ^xercend.  omnino  frustrare,  et 
deprivare  et  praedict.  Samuelem  ad  dlversas 
magnas  et  grandes  pecuniarum  summas  ex- 
pend, causare,  contra  dcbitum  officii  5ui 
praed.  falso^  malitiose,  scienter  et  deceptive, 
adtunc  in  ead.  Cancellar.  apud  Westmooast. 
prasdict.  retornarit  una  cum  Indent ura 
predict,  qoandam  aliam  Indenturnm  eidem 
Drevi  similiter  annex.  speciGcat.  illam  fore 
fact,  inter  pra^fat.  Williclmum,  &c.  una  parte, 
et  diversas  alias  personal  diet.  Comitat.  in 
lodentura  ilia  specificat.  et  continent,  quod 
dictae  al.  personae,  ut  major  purs  totius  Co- 
mitAt.  praedict.  in  praedicto  pleno  Comitat. 
elegeruDt  quend.  Lionellum  Talmash,  Bar. 
alias  diet.  Lionel  Dom.  Huntingtowrc,  in 
Regno  Scotiae,  in  loco  praedicti  Henrici  N  orch 
UD.  Mil.  Com.  Suffolk  prsdict.pro  Parliamen- 
to praedicto  advcniend.  eidem  Parliamento 
pro  Com.  il.  Ubi  re  vera  pnedictus  Lionellus 
non  fuit  electus  par  majorem  partem,  prout 
per  olt  Indent,  false  supponitur.  Rntione 
CQJus  quidem  falsi  retorn.  de  prsdicta  al. 
Indent.  &c.  idem  Samuel  in  Dominurn  infe- 
riorem  pro  Comitat.  hnjus  Regni  Angliae,  fkc. 
assemblat.  admitti  non  potuit,  quousque  idem 
Samuel  per  pdtitionera  soam  Comitat.  dicti 
Parliamenti  pro  remedio  congruo  exhihet; 
et  post  diversas  ingentes  deiiar.  suitimas  in  et 
circa  manifestationem  et  verificationem  dictae 
Electionis  coram  diet.  Comitat.  e&pendir,  et 
dirersos  laborrs  in  ea  parte  sustent.  postea 
icil.  &c.  per  Comitat.  in  Domum  Comitnt. 
praedict. admissus  fuitet elf ctio ipsius  Samuelis 
per  Comitat.  declarat.  fuit,  fore  bona,  unde 
deteriorat.  est,  et  damnum  habet  ad  Valenc. 
3,000/.' 

There  is  a  verdict  given  for  the  PlainrilC,  and 
damages  found  to  the  value  of  800/.  and  Judg- 
ment thereupon,  and  a  Writ  of  Error  is  brought 
to  rtrerse  that  Judgment. 

I  have  but  a  little  time  lefl  me  to  say  "what  I 
bare  to  offer,  it  being  very  late ;  and  yet  I  must 
desire  leave  to  produce  tbote  reuoni  I  bave^  in 


maintenance  of  my  opinion  :  I  will  be  care-' 
ful  not  to  detain  you  longer  than  will  be  neces- 
sary.     And  therefore,  I   will  not  trouble  you 
with  starting  the  cose  again,  nor  will   I  speak 
of  any  exceptions  that  have  been  made  to  the 
declaration,  for  I  love  not  the  niceties  of  the. 
law,  in  case?  where  they  do  prevail :  and  in  this 
case  I  have  on\j  considered  the  foundations  of 
the  action ;  wh?eb  if  I   had  found   well  esta- 
blished tipon  reason,  or  the  grounds  of  the  law,' 
I  would  have  examined  what  has  been  objected 
to  the  forms  of  the  declaration,  which  must 
have  brought  great  weight  to  have  overturned 
those  proceedings. 

But  as  the  point  of  the  action,  upon  the  most 
seriojis  consideration  I  could  have  of  it,  and 
weighing  what  has  been  before  now,  and  also 
at  this  time,  said  in  support  of  it ;  I  am  of 
opinion,  that  the  Judgment  ought  to  be  reversed ; 
for  that  no  such  actioD  as,  this,  at  bar,  does  lie 
by  the  common  law. 

Because  this  is  a  cause  of  considerable  Taloe, 
great  damages  being  recovered  ;  because  it  if 
a  judgment  of  great^  authurit),  being  upon  if 
cause  tried  at  the  King's-Bench  bar,  and  given' 
upon  deliberation  there  ;  because  it  is  a  case 
of  an  extraordinary  nature,  and  of  great  import, 
each  party  pretending  benefit  to  the  parliament 
by  it ;  because  it  is  ah  action  prima  iniprettin 
<mis,  that  never  was  before  adjudged,  the  report 
of  which  will  be  li&tened  aftex :  I  have  taken 
pains  to  collect  and  set  down  the  reasons  that 
I  must  go  upon  in  dctemiinine;  this  case ;  that 
as  the  judgment  had  the  countenance  of  some 
deliberation  in  the  court  where  it  was  piven  ;  so 
the  reversal  being  with  greater  deliberation, 
may  appear  grounded  upon  reasons  that  ought 
to  prevail. 

I  can  say  with  my  brother  Windham,  that  I 
love  rather  to  affirm  Judgments,  than  to  reverse 
them  ;  but  I  can  attribute  nothing  of  authority 
to  the  judgment,  though  it  were  given  in  a  su- 
perior court,  and  upon  deliberation ;  I  mii.^t 
judge  of  it  as  if  the  case  .came  to  be  Judged 
originally  by  me:  the  argument  to  sufiporc  a' 
jud|2;ment  from  the  authority  of  itself,  is,  '  £x- 
ceptio  ejtfsdem  rei  cujus  peiitur  Di^&olutio,' 
which  must  not  be  admitted  in  cases  of  Writs 
of  Error.  We  are  entrusted  to  examine  and 
correct  the  errors  of  that  court,  and  for  that 
purpose  we  are  made  superior  to  it ;  we  must 
proceed  according  to  our  own  knowledge  and 
discretion,  or  else  we  do  not  perform  tl.e  trust 
reposed  in  as. 

I  must  needs  say,  this  is  a  cause  that  impbrts, 
it  more  than  any  cause  I  have  known  to  come 
before  us,  for  it  is  a  cause  primot  imprrtsionis; 
and  the  question  is,  Whether  by  this  judgment 
a  change  of  the  common  fnw  be  introduced^ 
It  is  the  principal  use  of  Writs  of  Error,  nod 
appeals,  to  hinder  the  change  of  the  law; 
therefore  do  Writs  of  Error  in  oiir  law,  and 
appeals  in  the  civil  law,  .carry  judgments  and 
decrees  to  be  examined  Isy  superior  courts  until 
they  come  to  the  Righest,  who  are  entrusted 
that  they  will  not  change  the  law. 

Therefore  do  Writs  of  Error  lie  from  Ireland^ 
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which  is  a  subordinate  kiDgdocOy  CcEaglaocl^by 
whose  laws  it  is  governed ;  that  they  might  not 
l^  able  to  change  the  law  by  their  judgments, 
«nd  not  so  much  for  the  particular  right  of  the 
party. 

For  otherwise  it  would  be  very  easy  for 
judges,  by  construction  and  interpretation,  to 
change  even  a  written  law ;  and  it  would  be 
most  easy  for  the  judges  of  the  common  laws 
of  England,  which  are  not  written,  but  depend 
ilpon  usage,  to  make  a  change  in  them,  espe- 
cially if  they  may  justify  themselves  by  such  a 
rule  as  my  brother  Atkins  lays  dufvn  to  sup- 
port this  case,  viz.  that  the  common  law  com- 
plies with  the  genius  of  the  nation.  I  admit 
tjiat  the  laws  are  6tted  to  the  genius  of  the 
nation  ;  but  when  that  genius  changes,  the  par- 
liament is  only  entrusted  to  judge  of  it,  and  by 
changing  the  law  to  make  it  suitable  to  it.  But 
if  the  judges  shall  say  it  is  commoa  law,  be- 
cause It  suits  with  the  genius  of  the  nation, 
they  may  take  upon  them  to  change  the  whole 
s^  well  as  any  part  o(  it,  the  consequence 
irhereof  may  easily  be  seen  ;  I  wish  we  had 
Qot  found  it  by  sad  eiperience. 

.  If  the  case  at  the  bar  be  a  change  of  the  law, 
it  is  happy  that  it  comes  to  be  questioned  in 
the  dnt  instance  ;  for  if  this  cause  had  been 
any  way  agreed  and  quitted,  and  a  second  case 
of  this  nature  had  been  questioned,  there  would 
l^ave  been  a  precedent  urged,  which  cannot  be 
spoke  of  here ;  for  this  case  bath  no  fellow, 
there  never  having  been  the  like  judgment 
•before. 

,  The  method  I  shall  take  in  what  I  have  to 
•ay,  shall  be, 

'.  1st,  To  remove  some  prejudice  the  case  is 
under*.  ^ 

Sdly,  Give  my  reasons  against  the  action. 

.  Sdly^  Weigh  what  has  been  said  to  maintain 
the  action. 

1st,  The  case  is  under  this  prejudice^that  an 
action  of  the  case  lies  for  false  returns  ofshe- 
rilTs,  and  why  should  it  not  lie  in  ihis  case  as 
i^fcU  as  any  other? — ^To  remove  this  prejudice,  I 
shall  shew  some  material  differences  betwixt 
the  nature  of  ordinary  returns  and  tl\5  return. 
In  ordinary  returns  the  party  is  concluded,  and 
absolutely  without  remedy ;  for  the  court  must 
take  the  return  as  the  sheriff  makes  it.  In  or- 
dinary cases  the  sheriff  may,  and  frequently 
<ioes,  take  security  of  the  plaintiff,  or  the  sheriff 
hath  means  by  law  to  be  secure ;  as,  if  he 
doubts  the  property  of  the  goods,  he  may  re- 
turn a  Fieri  Facias,  *  Nullus  vehit  ad  mon- 
*  strand  urn  bona.'  In  some  cases  he  may,  for 
his  safety,  impannel  a  jury,  as  upon  an  Elegit; 
or  he  may  reaort  to  the  court,  and  pray  rea- 
sonable time  to  prepare  his  return,  if  tlie  matter 
be  difficult;  and  hath  other  shelters,  that  if  he 
he  wary,  will  Save  him  from  danger. 

But  in  this  case  the  pnrcy  is  not  concluded, 
f^T  upon  a  petition,  to  the  parliament,  if  they 
see  it  just,  tiiey  will  cause  the  return  to  be  al- 
tered by  the  clerk  of  the  crown,  if  the  sheriff 
be  not  in  the  way ;  in  this  case,  the  sheriff  may 
not  t«)te  nqporitj^  it  ware  crimioai  ia  him.  to 


make  such  a  return  by  compact,  nor  can  the 
sheriff  make  a  fruitless  return  or  obtain  delay 
to  consult  his  safety. 

These  differences  are  of  that  nature,  that 
they  change  the  case  in  the  reason  of  it,  as  I 
shall  hereafter  make  appear:  and  uo  man  can 
infer,  because  an  action  lies  for  false  returns,  in 
ordinary  cases  ;  therefore  it  lies  in  case  of  a 
return  to  parhament,  where  the  sheriff  is 
clearly  upon  terms. 

My  reasons  against  this  action  are  applicable 
to  this  case,  and  make  it  different  from  all  the 
cases,  that  have  been  put  by  my  brothers  that 
argued  for  the  activn :  I  observe  they  arzued 
only  upon  generals,  without  any  other  applica- 
tion to  this  case  than  by  the  topic  of  coocludii^ 
i  minori  ad  majuij  because  an  action  lies  in 
cases  of  inferior  qatnre,  therefore  it  will  lie  in 
this;  which  rule  holds  not  in  diverse  cases, 
where  there  are  particular  reasons  to  the  con- 
trary, as  I  shall  by-and-bye  shew  to  be  in  this. 

3dly,  I  shall  give  you  my  Reasons  against 
this  action,  which  are  as  follow : 

(1.)  My  first  Reason  is  this,  because  the  she* 
riff  as  to  the  declaring  the  majority  is  Judge  ; 
and  no  action  will  lie  against  a  judge,  for  what 
he  does  judicially,  though  it  should  be  laid 
JaUh  malUios^  et  scienter  ;  as  appears  iu  Co. 
12  Rep.  fol.  Si.  They  who  are  intrusted  to 
judge,  ought  to  be  free  from  vexation,  that  thej 
may  determine  without  fear;  the  law  rrqnirea 
courage  in  a  judge,  and  therefore  provides  »•• 
curity  for  the  support  of  that  courage.     But, 

1.  Is  the  sheriff  a  judge  in  this  case  ?  And» 
3.  Is  there  the  same  reason  he  should  be  freed 
from  all  actions  f — As  to  the  first  it  is  of  ne- 
cessity, that  as  to  the  declaring  the  majority, 
he  should  be  judge  upon  the  place  :  in  other 
cases,  in  the  county  court,  the  freeholders  are 
the  judges,  and  he  is  the  minister.  When  we^ 
say  the  freeholders,  we  mean  the  major  part  of 
them  is  to  judge;  but  when  the  question  is. 
Which  is  the  major  part  ?  thev  cannot  deter- 
mine the  question  ;  but  of  necessity  the  sheriff 
must  determine  that,  the  nature  of  the  thing 
speaks  it. 

Therefore  it  was  held  rightly  in  Letchmere*s 
Case,  15  and  14  Car.  2.  that  as  to  the  election 
of  knights  to  the  parliament,  the  cooxt  is  pro- 
perly the  sheriff's  court,  and  the  writ  ia  in  the 
nature  of  a  special  commission,  EUgifacia$, 

I  know  a  judge  may  hare  many  ministprial 
acts  incumbent  upon  him,  as  the  chief-justioes 
have  to  certify  records  upon  writs  of  error  ; 
therefore  it  is  necessary  for  me  to  observe,  tha( 
thesuit  here  is  for  what  he  does  as  a  jud(^,and 
not  for  any  thing  ministerial;  which  appears  by 
the  averment,  that  the  sheriff  annexed  another 
indenture,  specifying  it  to  he  made  b^  the  ma^ 
jor  part  of  the  freeholders,  and  con  taming  that 
the  lo^  Huntingtowre  was  cbiisen,  ubi  re  vera 
the  lord  Huntingtowre  was  not,  chosen  by  the 
major  part  of  the  freeholders.  If  it  had  beao. 
said  uhi  re  vera  the  freeholders  supposed  to  seal 
<he  same,  never  did  seal  tiie  same,  there  had 
been  a  falsitj^  in  his  ministerial  part  of  aand- 
itig  in  the  mdauure;  hut  his  sending^  biatwa 
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iodentnresy  which  were  really  sealed  by  the 
freeholders,  as  they  import;  whereia  the  free- 
holders of  each  indenture  (and  not  tbe  sheriff) 
say,  that  they  are  the  major  part,  is  no  falsity 
in  bis  ministerial  part,  but  only  deferring  to 
judge  between  them*  v'hich  is  the  majot  part ; 
or  more  properly  judging  that  they  are  both 
equal  in  number. 

They  object,  that  the  matter  of  this  question 
is  not  matter  of  judgment,  it  is  but  counting  4he 
poll,  which  requires  arithmetic,  but  not  judg- 
ment ;  bu^  certainly  if  it  be  rightly  considered, 
it  will  be  thought  this  question  of  majority  is 
not  barely  a  question  of  fact,  but  a  question 
of  judgment,  a  question  of  difficult  judg- 
ment, there  are  so  many  qualifications  of 
^lectors. 

1.  They  must  have  *40s.  per  annum,  there 
the  value  mast  be  judged. 

2.  It  must  be  freehold ;  there  the  title. 

3.  It  must  be  their  own ;  there  colourable 
and  fraudulent  gifts  made  many  times  on  pur- 
pose to  get  voices,  must  be  judged. 

4.  The  elector^  must  be  resident ;  here  the 
settlement  of  tbe  party  must  be  determined. 

5.  There  are  many  things  that  incapacitate 
voices,  as  bribery,  force,  Sec.  and  many  other 
questions  arise,  that  are  of  such  difficulty  in  de* 
bate  of  them,  much  time  is  spent  in  parlia- 
ment ;  and  sometimes  a  Commiltee  determines 
9ne  way,  and  the  House  anoiher.  Is  not  this 
then  a  question  that  refers  to  judgment. 

They  object  again,  the  sheriff  may  give  an 
9ath  concerning  all  the  qualifications,  and  he  is 
to  look  no  farther. 

I  answer,  tbe  statute  has  given   the  sheriff 

gower  to  i(ive  an  oath  in  assistance  of  him ; 
at  the  statute  does  not  say  that  whosoever  takes 
that  oath  !*haU  have  a  voice:  neither  does  the 
statute  23  Hen.  6.  say,  that  the  slieriff shall  not 
be  charged  ««irh  a  Kiise  return,  that  pursues 
that  way :  so  that  although  he  may  use  those 
means  for  his  direction,  yet  he  must  consider 
liis  own  safety,  and  not  make  a  false  return. 
Xf  a  man,  upon  taking  such  au.  oath,  give  the 
sheriff  a  special  answer,  or  if  it  should  be 
Ifcnown  to  the  sheriff  he  swears  false,  the  sheriff 
must  determine  according  to  his  own  judgment, 
and  not  by  what  is  sworn. 
.  It  may  hence  be.  concluded,  that  the  sheriff, 
as  to  declaring  a  majority,  is  a  jud|;e;  aod  if 
^,  my  next  assertion  is,  that  there  b  tbe  same 
reason  he  should  be  free  from  actions,  as  any 
j[udge  ia  Wesin^inster-hall,  or  any  other  judj^e. 
I^oes  it  not  import  the  public,  that  the  sheriff 
shpuld  deal  uprightly  and  impartially?  Ought 
he  not  to  have  courage,  and  for  that  end  should 
not  the  law  provide  him  security? 

Consider  his  disadvantages,  what  a  noise 
and  croud  accompany  such  elections ;  what 
importunity,  nay,  what  violence  there  is  upon 
l^im  from  tbe  contesting  parties. 

We  may  say,  ao  other  judge  has  more  need 
•{  courage  and  resolution  to  manage  himself, 
and  determine  uprightly,  than  he.  No  other 
judge  determmes  in  a  case  of  greater  conse- 
<yie(zice  tQ  tbe>  pubUo,  or  di$cuUj»  than  be.; 


expose  him  to  such  actions,  and  in  most  elec- 
tions he  must  have  trouble;  for. commonly 
each  party  is  confident  of  his  strength,  his  con- 
duct, and  his  friends;  that  let  the  sheriff  re« 
turn  never  so  uprightly,  the  party  that  is  re- 
jected  will  revenge  it  by  a  6uit,  especially  if  he 
may  sue  at  cnmmon  law,  to  have  bouudle&s 
damages,  without  ronniug  any  hazard  himsell^ 
but  of  the  loss  of  his  costs. 

If  we  judges,  that  find  ourselves  secure  from 
actions,  should  not  b<  tender  of  others  that  aira 
in  the  same  circumstances ;  it  may  well  be  said, 

*  VVu  unto  you,  for  you  impose  heavy  burthens 

*  upon  others,  but  will  nut  ^bear  the  least  of 
'  them  yourselves.'. 

2.  My  second  Reason  is,  because  it  is  alieni 
fori,  either  to  examine  the  right  of  the  elec- 
tion, or  behaviour  of  the  sheriff;  both  which # 
are  incident,  and  indeed  the  only  considerations 
that  can  guide  in  the  trial  of  such  causes,  if 
they  be  allowed. 

It  is  admitted,  that  the  parliament  is  the 
only  proper  judicature  to  determine  the  right  of 
election,  and  to  censure  the  behaviour  of  the 
sheriff.  How  then  ct»n  the  common  law  try  a 
cause,  that  cannot  determine  of  those  things^ 
without  w^iich  the  cause  cannot  be  tried  ? 

No  action  upon  the  case  will  lie  for  breaclt 
of  a  trust,  because  the  determination  of  the 
principal  tiling,  the  trust,  does  not  belong  to 
the  common  law,  but  to  the  court  of  Chan- 
cery: certainly  the  reason  of  the  case  at  bar  ia 
stronger,  as  the  paiiiament  ought  to  have  more 
reverence  than  the  court  of  Chancery. 

.  They  object,  that  it  may  be  tried'  after  the 
parliament  hath  decided  the  election ;  for  riien 
that  which  the  common  Uw  would  not  try  is  de- 
termined, and  the  parliament  cannot  give  the 
party  the  costs  he  is  put  unto. 

Then  I  perceive  they  %vould  bnve  the  deter 
minntion  of  the  parliament  bindmg  to  the 
sheriff  in  the  action,  which  it  cannot  he;  for 
that  is  between  other  parties  to  which  th^ 
sheriff  \s  not  called  :  it  is  against  the  course  of 
law,  that  any  judgement,  decree  or  proccedir.j^ 
betwixt  other  parties  should  bind  the  iut(  rest 
of,  or  any  way  conclude  a  third  person  ;  no 
more  ought  it  to  do  here :  it  may  be  easy  for 
partieh  combining  to  repro^ent  a  case  so  to  the 
parliament,  that  the  rig! a  of  electitm  may  ap- 
pear either  way  as  the  parties  phrase.  Is  it  fit 
the  sheriff,  who  is  not  atlmitted  to  controvert 
8iv:h  determination,  should  be  concluded  by  it, 
in  an  action  brought  against  him,  to  make  him 
pay  the  reckoning  ? 

Did  the  parliament  believe,  when  they  deter- 
mined this  election,  that  they  passed  sentence 
against  the  sheriff,  upon  vtlncii  he  must  nay 
800/.?  Sure  if  they  had  iinaj;ined  so,  they 
would,  nay,  in  justice,  they  ought  to  have 
heard  his  defence,  More  they  determined  it. 

And  yet  that  was  the  measure  of  this  case, 
tlie  Sheriff  was  not  heard  in  parliament,  indeed 
hewasoot  blamed  there:  and  yet  uponi  the 
Trial,  which  concerned  him  so  deeply,  he  was 
m>tftik>wec^  to^defeadhimselfi^by  sbewiog^anj. 


1099]         STATE  TRIALS,  26  Cbakles  II.  l67^.^Proceeding9  in  the  Case         [1100 


majority  or  equality  of  ▼oices,  the  parliament 
having  determined  the  election. 

[  do  npt  by  these  reflections  tax  the  law  of 
injustice,  or  the  course  of  parliament  of  incon- 
venience; 1  am  an  admirer  of  the  methods  of 
both :  it  is  from  the  excellency  of  them,  1  con- 
clude this  pr'^ceedingin  this  new-fangled  action, 
being  absurd,  uuju&t  and  unreasonable,  cannot 
be  legal. 

To  answer  the  other  branch  of  this  objection, 
I  say,  it  does  not  follow,  thntt  because  the  par- 
liament cannot  give  costs,  therefore  this  new« 
devised  action  must  lie,  to  help  the  party  to 
them. 

For  then  such  an  action  might  as  well  lie  in 
all  cases,  where  there  is  a  wcong  to  be  remedied 
by  course  of  law,  and  no  costs  are  given  for  it. 

At  the  common  law  no  costs  were  given  in 
'  any  case,  and  many  cases  remain  at  this  day, 
where  the  statutes  have  given  no  costs :  as  in  a 
prohibition,  scire  facias^  and  quare  impedU,'9,nd 
divers  other  cases;  and  yet  no  action  will  lie  to 
recover  those  costs,  and  why  should  it  lie  in  the 
case  at  bar  ? 

In  this  case  the  parliament  have  already  had 
it  under  their  consideration  in  the  statute  23 
Hen.  6,  and  have  appointed  what  shall  be  paid 
by  the  SheriflT  that  ofiends,  viz.  100/.  to  the 
party,  100/.  to  the  king,  and  imprisonment; 
the  parliament  have  stated  what  shall  be  paid 
for  compensation,  and  what  for  punishment, 
and  would  have  provided  for  costs,  if  they  had 
thought  fit. 

3.  My  third  Reason  is,  because  a  double  re- 
turn is  a  lawful  meaiM  fur  the  Sheriff  to  perform^ 
bis  duty  in  doubtful  cases.  If  this  be  so,  then 
all  aggravations  oi  falto,  malitiotl  et  scienter, 
'  will  not  make  the  ttiing  actionable ;  for  what^ 
ever  a  man  may  do  for  his  safety,  cannot  be 
the  ground  of  an  action. 

There  is  sometimes  '  Damnum  absque  in- 
^  jurin,*  though  the  thing  be  done  on  purpose  to 
bring  a  loss  upon  another,  without  any  design 
of  benefit  to  himself;  as  if  a  new  bo^se  be 
erected  contiguous  to  my  ground,  I  may  build 
any  thing  on  purpose  to  blind  the  lights  of  that 
new  bouse,  and  no  action  will  accrue,  though 
the  malice  were  never  so  great ;  much  less  will 
it  lie,  when  a  man  acts  for  his  own  safety. 

If  a  Jury  will  find  a  special  verdict;  if  ajudge 
will  a<ivi»e  and  tnke  time  to  consider;  if  a 
bishop  will  delay  a  patron,  and  impannel  a  jury 
to  enquire  of  the  right  of  patronage ;  you  can- 
not bring  an  action  for  these  delays,  though  you 
suppose  it  to  be  done  maliciously,  and  on  pur- 
pose to  put  you  to  charges;  though  you  suppose 
It  to  be  done  scienter,  knowing  the  law  to  be 
clear :  for  they  take  but  the  liberty  the  law  has 
provided  for  their  safety,  and  there  can  be  no 
demonstration  that  they  have  not  real  doubts, 
for  these  are  within  their  own  breasts ;  it  would 
be  very  mischievous,  that  a  man  might  not 
have  leave  to  doubt  without  so  great  peril. 

The  course  of  parliament  makes  out  the 
ground  of  this  -reason  to  be  true  in  fact,  so  that 
a  dooUe  return  is  lawful  when  the   Sheriff' 
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doubts;  for  if  the  pari fament  did  not  allow  a 
double  return  in  doubtful  ciises,  they  ought 
nev^r  to  accept  a  double  return  :  If  it  were  ia 
itself  a  void  and  unlawful  return,  they  ought 
not  to  endure  it  a  moment,  but  send  for  (he 
Sheriff,  and  compel  him  forthwith  to  make  a 
single  return.  But  wc  see  -where  there  is 
doubt,  the  parliament  sends  not  for  the  SheriflT 
before  they  have  examined  the  case,  and  given 
particular  directions. 

And  it  must  of  necessity  be  the  course :  f«)r 
suppose  the  voices  are  equal :  suppose  the 
election  is  void  for  force ;  suppose  the  Sheriff 
doubts  upon  the  validity  of  some  voices,  shall 
he  transmit  his  doubts  especially  to  parliament  f 
Was  there  erer  any  such  thing  done?  Was 
there  ever  any  other  way  but  to  make  a  double 
return,  and  leave  it  fairly  to  the  decision  of 
parliament  ? 

It  was  said  by  ray  brother  Ellis,  that  if  the 
Sheniff  hod  returned,'  in  the  nature  of  a  special 
verdict,  the  special  matter,  and  had  concluded 
in  this  manner,  viz.  if  the  parliament  shall 
adjudge  sir  Samuel  Barnardiston  to  be  chosen, 
then  he  returns  him;  and  if  the  parliament 
shall  adjudge  the  lord  Huntingtowre  to  be 
chosen,  then  he  returns  him ;  that  such  a  re* 
turn  as  this  had  beeu  safe,  and  could  not  have 
borne  an  action. 

This  is  a  pretty  invention,  found  out  for  ar- 
gument sake,  but  roethinks  it  furnishes  no  force 
nt  all  to  the  part  for  which  it  is  brought,  but 
rather  shews  the  right  to  be  the  other  way :  for 
let  any  man  of  reason  say,  whether  a  double 
return,  as  it  is  now  used,  be  not  the  same  thing 
in  consequence  ?  Is'  not  a  double  return,  as  if 
the  Sheriff  should  say  to  the  parliament,  *'  Tlie 
right  of  election  is  between  these  two,  I  am  in 
doubt  which  of  them  I  shall  reject,  and  expect 
your  directions.'^  This  is  the  import  of  a 
double  return,  and  is  the  same  in  effect,  as  if  it, 
had  concluded  like  a  special  verdict;  and  so 
my  brother  Ellis's  instance  should  not  be  action- 
able, though  he  concluded  otherwise. 

That  other  new*fangled  way  could  not  b« 
received. — For, 

1.  The  freeholders  would  never  join  in  such 

a  return. 

2.  Such  a  return  is  not  capable  of  beiog 
ainended  by  the  Sheriff. 

But  the  judgment  of  the  parliament  must  be 
entered  upon  record,  to  make  it  any  return  ; 
it  conduaing  nothing  of  itself,  as  a  special  ver- 
dict concludes  nothing,  till  the  judgment  of  the 
Court  be  entered  upon  the  roll  with  it. 

3.  The  parliament  will  not,  as  I  believe,  ad- 
mit of  new  devices  in  the  course  of  their  pro- 
ceedings, whatever  we  do  at  law. 

Bat  the  double  return  is  practicable  in  the 
county,  for  the  freeholders  of  each  part  will 
tender  their  indentures ;  and  it  is  easily  amend- 
ed in  parliament,  by  rejecting  the  indenture  of 
those  freeholders  that  were  not  the  major  party 
which  way  has  been  practised  in  doubtful  cases 
for  many  yeozic    So  that  I  apprehend  ihe  cue 
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at  bar  to  be  more  resularaDcl  faTourabW,  Chan 
that  case,  which  m^  brother  Ellis  put  as  a  case 
ihat  would  bear  au  action. 

Again,  suppose  the  sheriff  had  informed  the 
parliament  of  his  doubts,  and  that  he  could  not 
readily  determine  where  the  majority  was,  but 
it  was  betwixt  tvio  persons,  A.  and  B.  and 
thereupon  desired  their  faiour,  either  to  grant 
bim  time  to  determine  ii,  if  (hey  pleased  to 
command  liim  so  to  do,  or  eUe,  that  they  would 
decide  it  themselves,  and  ha  would  obey  what 
directions  they  should  make  in  it;  and  there-  < 
upon  the  parliament  had  taken  upon  themselves 
to  determine  it. 

This  most  clearly  had  not  beea  actionable, 
for  it  is  not  actionable  to  delay  a  return  to  any 
court  of 'Justice,  where  the  sheriif  had  leave 
from  the  court  so  to  do^  A  double  return,  in 
my  understanding,  speaks  the  same  thing  to  the 
parliament;  and  upon  it  they  may  either  direct 
the  sheriif  to  make  a  single  return,  which  is  to 
cause  him  to  decide  it,  or  they  may  do  it  them- 
selves. 

And  here,  I  must  needs  reflect  upon  the  second 
reason  I  gave  against  this  action,  that  the  mat- 
ter of  it  is  alieni  fori ;  1  find  myself  and  my 
brothers  that  an^ued  for  the  action,  engaged  in 
a  di«»course  of  the  nature  of  a  double  return, 
and  the  course  of  parliament  upon  it,  which, as 
a  judge,  I  cannot  so  well  speak  to.  I  had  the 
honour  to  be  of  this  House  of  Commons,  and 
whilst  I  was  there,  I  ccmsidered  as  well  as  I 
could  the  course  of  the  proceedings  of  the 
Hou.He,  and  am  therefore  able  to  speak  some- 
tbiog  of  them,  and  I  am  brought  into  this  dis- 
course necessarily  by  this  action ;  but  I  must 
needs  say,  it  is  an  improper  discourse  for 
judges,  for  they  know  not  ^hat  is  the  course  of 
parliament,  nor  the  privilege  of  parliament. 
When  the  lords  in  parliament,  whom  they  are 
bound  to  assist  with  their  advice,  ask  the  iudges 
any  thing,  concerning  the  course  or  privilege  of 
parliament,  they  have  answered,  that  they  know 
them  not,  nor  can  advise  concerning  them. 

If  in  parliau>eiit  we  do  not  know,  nor  can 
advise  coucerning  these  tilings;  how  can  we 
judge  upon  them  out  of  parliament?  We  ought 
to  know  before  we  judge,  and  therefore  we  can- 
not judge  of  things  we  cannot  know. 

Our  being  engaged  in  a  discourse  improper 

-  forjudges,  shews  the  action  to  be  improper,  as 

much  as  any  other  argument  that  can  be  made ; 

and  this  argument  arises  from  my  brothers  thao 

argued  for  the  action. 

But  now  I  am  in  this  discnurse,  I  must  go  a 
little  farther;  my  observation  from  the  course 
of  parliament  has  been,  ttiat  they  will  not  per- 
mit the  sheriff  to  delay  his  return,  to  deliberate, 
and  he  cannot  take  security  of  either  party ; 
and  if  a  single  return  be  not  lustihed  by  the 
Committee  of  Elections,  lie  is  in  danger  of  the 
itatute  of  23  Hen.  6. 

It  follows,  that  the^e  is  no  way  for  nn  inno- 
cent sheriff  to  be  safe,  where  he  conceives 
doubt,,  but  in  making  a  double  return  ;  and  if 
that  should  be  actionable  too,  the  semce  of  the 
parliament  would  be  the  most  ungrateful  service 
in  the  world. 


It  seems  ridiculous  to  me,  that  it  should  be* 
objected,  that  this  course  of  law  is  necessary  to 
prevent  the  great  mischief  arising  from  double 
returns;  whereas,  if  it  be  a  mischief,  or  disliked 
by  the  parliament,  either  in  general  or  any  par- 
ticular case,  they  may  reject  them  when  thejr 
please,  and  command  the  sheriff  to  make  a 
single  return  ;  so  that  tliey  may  remedy  it  by 
their  practice,  without  their  legislative  power. 
•  Tiieir  practice  hitherto  has  been  to  receive 
double  returns,  which  therefore  in  some  casea 
must  be  lawful,  and  in  this  very  case  the  double 
return  was  accepted,  and  the  sheriff  bo  way 
punished  for  it ;  which  he  ought  to  have  bcea^ 
if  lie  had  been  blameable. 

If  double  returns  are  accepted  by  parliamei^t, 
they  are  allowed,  -and  we  must  say  they  are 
lawful,  which  is  the  ground  of  my  third  reason ; 
for  which  I  hold  this  action  not  maintainable. 

4.  My- fourth  Reason  is,  That  there  is  no  le- 
gal damages  occasioned  by  the  sheriff.  Th» 
damages  laid  in  the  declaration  tire, 

1.  Being  kept  from  sitting  in  the  House.  . 
3.  The  pains  and  charges  he  was  put  onto, 
to  get  his  admittance  into  the  House. 

l.'That  of  his. being  kept  from  sitting  in  the 
House,  is  as  much  every  man's  damage  in  tlie 
whole  county,  nay,  in  the  whole  kingdom;  and 
any  man  else  might  as  well  have  an  action  for 
it,  as  the  member  chosen. 

To  sit  in  parliament  is  a  service  ia  the  mem* 
her,  for  the  benefit  of  the  king  and  kingdom  ; 
and  not  for  the  particular  profit  of  the  member. 
It  is  a  rule  in  law,  that  no  particular  man 
>  mav  bring  an  action  for  a  nuisance  to  the  king's 
highway;  because  all  the  men  in  England  might 
as  well  have  actions,  which  would  be  infinite : 
and  therefore  such  an  offence  is  punishable 
only  by  indictmeut,  except  there  be  special  loss 
occasioned  by  that  nuisance. 

For  the  same  reason,  the  exclusion  of  a  mem« 
her  from  the  House,  being  as  much  damage  to 
all  men  in*  England,  as  to  himself,  he,  nor  any 
nian  else  in  England,  can  have  an  action  for 
it;  but  it  is  punishable  upon  the  public  score, 
and  not  otherwise. 

For  this  reason  was  the  statute  23  Hen.  6, 
wisely  considered  :  by  that  statute  the  action  is 
not  given  to  the  party  for  l)is  particular  damage; 
but  the  action  given  is  a  popular  action,  only 
the  party  grieved  hath  a  preference  for  six 
months:  but  if  l^p  do  not  sue  in  that  time, 
every  man  else  is  at  liberty,  to  recover  the  same 
)  sum. 

2.  The  other  point  of  damage,  is  the  pains 
and  charges  he  was  put  unto,  and  that  is  noC 
occasion^  by  the  sheriff,  but  by  the  delibera- 
tion of  the  House.  Why  should  the  sheriff  pay 
for  that?  It  may  be,  if  the  parliament  had  sent 
for  the  sheriff  the  first  day,  and  blamed  the 
double  return,  he  would  have  ventured  to  de- 
termine the  matter  speedily,  and  there  should 
have  been  no  cause  of  complaint  for  delay ;  but 
the  parliament  saw  so  much  cause  of  tioubt^ 
that  they  think  it  not  fit  to  put  the  sheriff  to  de« 
termine,  but  to  resolve  to  examine  the  ii>atter, 
an4  five  him  dire9tion#  that  may  guide  him  mi- 
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mendiDg  bis  return ;  thereopon  tbej  ^Te  &  day 
to  the  pttrties  oii  both  s^des,  and  finding  the 
matter  of  long  examinatioo,  and  withal  ditlicuit, 
they  deliberate  upon  it. 

ii  seems  very  unreasonable  the  sheriff  should 
be  miuie  pay  }'or  this,  which  he  did  not  occa- 
sion i  hut  WHS  a  course  taken  by  the  parliament 
for  their  own  sati»faction,  who  found  no  fault 
in  the  sheriff  for  putting  them  to  ail  that  trouble. 

Suppose  sir  Samuel  Barnardiston  had  beeu 
returned  alone,  and  ih^  lord  Uuntingtowre  had 
petitioned  against  that  return,  there  had  been 
the  same  charge  to  have  defended  that  retara ; 
so  that  it  was  the  contest  of  the  opposite  party 
that  occasioned  the  charge,  the  detiberation  of 
the  parliament  that  occasioned  the  delay  ;  but 
neiilier  of  them  can  be  imputed  to  the  sheriff. 

I  camiotditFerence  this  case,  from  the  case  of 
bringing  an  action  against  a  jury,  for  malicious* 
ly,  knowiugly,  and  on  purpt>8e,  to  put  the  party 
10  charges,  nudiug  a  matter  specially,  whereby 
great  delay  aud  great  expences  were,  before  tlie 
party,  could  obtain  judgment ;  and  yet  I  think 
no  man  will  affirm  that  an  action  wiU  lie  in  that 
case. 

In  this  case  the  damages  are  found  entire, 
•o  that  if  both  parts,  viz.  the  not  sitting  in  the 
house,  and  the  pains  and  charges  are  not  ac- 
tionable causes  of  damages;  it  will  be  in- 
tended the  jury  gave  for  both,  and  so  the 
judgment  is  for  tiiat cause  erroneous. 

I  suppose  the  •  wages  of  parliament  will  ifot 
be  mentioned  for  damages,  for  in  most  places 
tJiey  are  ouly  imaginary,  being  not  demanded ; 
but  if  there  were  to  be  any  consideration  o( 
them,  it  will  not  alter  this  case  ;  for  upon  this 
return  they  are  due  as  from  the  first  day,  and 
so  no  damage  can  be  pretended  upon  that  score. 

5.  My  fifth  Reason  is  drawn  from  the  sta- 
tute of  Sd  Hen.  6.  which  has  been  so  often 
iTientioued  ;  that  statute  is  a  great  evidence  to 
me,  that  no  action  lay  by-tne  common  law 
against  a  sheriff,  for  a  raise  return  of  a  writ  of 
election  to  the  parliament ;  and  this  evidence 
St  much  strengthened  by  the  observation  that 
hath  been  made,  that  never  any  action  was 
brought  otherwise  than  upon  that  statute. 

I  must  admit,  that  if  an  action  lay  by  the 
CommoQ  Law,  this  statute  hath  not  taken  itr 
away,  for  there  are  no  negative  words  in  the 
statute ;  but  it  is  not  likely  that  the  parliament 
would  have  made  that  law,  if  there  had  been 
any  remedy  for  the  party  before. 

The  statute,  observes,  that  some  laws  had 
been  made  before,  for  preventing  false  returns, 
but  there  was  not  convenient  remedy  provided 
for  the  party  grieved  ;  and  therefore  gives  him 
an  action  for  100/.  If  the  Courts  of  Justice 
had,  by  the  Common  Law,  jurisdiction  to  exa- 
mine misdeineanors  concern tng  the  returns 
of  sheriffs  to  the  parliament ;  what  needed  the 
parliament  to  be  so  elaborate,  to  provide  law 
after  law,  to  give  thern  power  therein,  and  at 
last  to  give  the  party  grieved  an  action  ?  Can 
any  man  imagine  but  that  the  parliament  took 
the  Jaw  to  be,  .that  the  party   w«t  wkhout  re- 


medy? I  know  preambles  of  actsofptrtis« 
mem  are  not  always^  Gospel;  but  it  becooMS 
US)  I  am  sure,  to  have  respect  to  th^m,  and 
not  to  impute  any  fkl&ity  or  failing  to  them, 
especially  where  constant  usage  speaks  for  them. 

It  has  been  objected,  that  in  those  tiroes, 
it  was  reckoned  a  damage  to  be  retamed  to 
serve  in  parliament,  which  is  the  reason  thst 
no  man  then  did  bring  his  action  against  tke 
sheriff  for  returning  another  in  his  stead.  Thiif 
cannot  be  true,  for  the  statute  calls  him  tfat^ 
party  grieved,  and  is  careful  in  providing coDve- 
nient  remedy  for  him ;  and  we  see  by  the  utany 
statutes  about  those  limes^  that  it  was  a  mis-' 
chief  very  frequent,  and  there  wanted  no  oc- 
casion for  those  actions ;  which  does  eitretoely 
strengthen  the  argument  of  the  non-user  of  tbk 
pretended  Common  Law. 

An  action  upon  the  case ;  where  it  may  be 
brought,  is  a  plaster  that  fits  itself  for  all  times 
and  all  sores;  and  if  such  an  action  might  thetf 
have  been  brought,  there  was  no  need  ibf 
the  parliament  to  provide  a  convenient  remedy. 

fiy  Littleton's  rule,  often  mentioned  byoy 
brotbersi  we  may  conclude  this  action  will  not 
lie  ;  foi;  if  such  au  action  had  lain,  it  would 
have  been  brought  before  this  time. 

In  the  Case  of  Bulkley  against  RiceThotntf 
in  Plowden's  Commentaries,  118,  which  sp- 
pears  to  be  so  elaborately  argued  both  at  bat 
and  bench  ;  if  this '  common  law  had  beeor 
thought  upon,  they  might  have  prevented  th^ 
question,  whether  the  sheriffs  of  Wales  wer^. 
bound  by  the  statutie  SS  Hen.  6. 

It  seems  plain  to  me,  that  the  nakertof 
the  said  statute  were  ignorant  of  this  Commoo 
Law  ;  and  yet  my  brother  Thurland  observes, 
the  judges,  in  those  flmes,  usually  assisted  in 
the  penning  of  the  laws. 

The  judges  and  couhsel  in  the  time  of 
Bockle/s  case  were  ignorant  ofthisCommoa 
Law,  else  it  would  have  been  mentioned  in  tbtf 
argument  of  that  case. 

This  Common  law  was  never  revealed,  that 
I  find,  until  a  time  that  there  were  direrf 
other  new  lights  :  I  mean  those  times,  wbeif 
Ncvil  brought  an  action  fbr  a  false  returu 
against  Stroud  during  the  late  troubles;  but 
in  those  times,  it  could  never  obtain  judgment, 
I  have  heard  that  the  court  of  Common  Pleas 
spntthe  record  to  the  parliament,  as  a  case  tod 
(lifticult  for  the  Courts  of  Common  L&vr  ^^ 
determine. 

The  statute  of  33  Hen.  6.  is  not  only  eri- 
dence,lhat  no  such  action  lay  at  the  commoa 
law  ;  but,  in  ray  opinion,  is  not  consistent  mtn 
any  remedy  at  the  common  law,  unless  it  i>c 
allowed  that  the  party  should  be  doubly  pu- 
nished. 

If  the  party  grieved  has  brought  bis  acnun 
npcm  the  statute,  and  recovered,  it  w^afi  ^  }l 
ted  by  the  counsel,  that  n&  action  can  W 
brought  at  the  common  law;  nor  i  cmra, 
can  he  recover  by  the  statute,  after  he  nas 
recovered  bv  the  Common  Law, because'  ncino 
bis  punitur  pro  eodem  delicto.' 

So  far  it  stands  well ;  but  suppose  the  p»'7 
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grieved  has  let  slip  hit  time  of  three  roontht 
and  then  a  third  penoo  hiiuffi  a  popalar  action 
and  irec«)vers  100/.  upon  the  statute  ;  there  it 
nothing  can  bar  the  party  grieved  from  hit  ac- 
tion at  Common  Law,  jor  his  sitting  stitl  will 
not  coochide  bim  ;  no  statute  of  bmitations 
extending  lo  this  ca^.  And  if  it  be  so^  then 
must  the  party,  betidet  his  fine  and  imprison- 
ment»  be  doubly  punished  by  this  statute ; 
which  was  made,  as  the  letter  of  it  imports, 
because  there  wanted  convenient  remedy. 

And  now  I  am  discoursing  of  this  statute,  I 
must  observe  the  great  wisdom  of  the  course  of 
parliament  in  tiiese  cases,  which  hath  in  great 
meastfre  prevented  the  bringing  actions  against 
shendsy  even  upon  this  statute. 

Where  the  sheritf  mistakes  the  person  in 
liis  return,  he  incurs  the  penalty  of  $3  Hen.  6. 
thoiiKli  It  be  without  malice:  and  it  mny  htp- 
pen  ihat  any  where  there  are  St  eU.rtors  of 
One  side,  and  20  of  the  other,  the  sheriff  re- 
turns hun  that  hath  24^  And  th;  parliament 
ad  j  adding  an  incapacity  in  two  of  the  21»  may 
decerrome  he  that  had  the  20  voices  was  duly 
chosen.  In  such  case  the  sheriff  bad  made  a 
iaise  return,  within  the  pcdalty  of  tlie  statute 
S3  Hen.  6.  and  no  evidence  shall  be  given 
against  the  deteimination  of  the  parliament. 

This  v^as  a  rery  hard  case  for  the  sheriff; 
and  if  we  were  liable  to  such  a  mischief,  many 
a  past  sheriff  mis^ht  be  awakened,  that  takes 
himself  t«>  be  secure. 

But  the  course  of  parliament  prevents  this, 
as  it  is  reason  ;  for  immediately  upon  their  de- 
terminHtions,  they  s<*nd  for  tlie  sheriff,  and 
caoae  him  to  amend  his  return  ;  and  thence- 
forward the  amended  return  is  the  sheriff's  re- 
turn ;  and  there,  is  no  record  that  can  warrant 
any  action  to  be  brought  for  a  false  return  : 
as  when  the.  Marshal  of  the  King*s-fie:ich  or 
Wanieo  of  tKe  Fleet  have  made  an  improvident 
return,  omitting  some  causes  wherewith  the 
prisoner  stood  ctiarged  in  their  custody,  whereby 
they  came  liable  to  action,  they  frequently 
move  the  court  to  amend  the  .return  ;  and 
when  the  return  is  ametided,  all  is  set  riglit, 
for  there  is  no  averring  against  a  record :  in  like 
manner,  when  the  sheriff  hath  amended  his  re- 
turn, he  is  secure  from  any  action  upon  that 
occasion. 

By  t)iis  means,  there  has  of  late  yeal*s  been 
no  recovery  upon  the  statute,  because  aU  per- 
sons chuse  ratner  to  compel  thesheriff  to  amend 
his  return,  that  they  might  be  admitted  to  si  tin 
the  House,  than  to  take  their  remedy  upon  the 
Statute ;  and  no  man  can  recover  upon  the  star 
tote  first,  and  h.ive  afterwards  their  return 
amended :  for  I  have  been  told,  that  by  the 
course  of  parliament,  unless  the  petition  be 
lodged  within  some  few  days  after  tne  return,  it 
cannot  be  received  afterwards.  So  th^t  a  man 
cannot  upon  that  statute  have  remedy  at  law, 
and  also  in  parliament :  which  sef-tm  to  be 
wisely  providerl,  to  prevent  any  contrariety  of 
deftermmations. 

This  statute  of  28  H.  6.  furnished  those  that 
argued   for  this  action,  with'  on^  argument; 
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which  doth  now  vanish  :  They  said  that  all  the 
inconvenieitces  that  could  be  objected  to  this 
action,  ^ere  the  same  upon  the  statute  of  23 
H.  6.  viz.  That  upon  that  statute,  the  right  of 
election  must  be  examined  upon  a  trial,  'where 
there  might  be  a  contrariety  of  determinations;  . 
for  it  appears  by  what  I  have  said,  that  there 
can  be  no  contrariety  of  determinations. 

And  there  are  other  inconveniences  in  thi* 
remedy  by  the  common  law,  which  are  not  in 
the  remeay  given  by  the  statute ;  fJit-  by  the 
statute  the  sum  to  be  recovered  is  limited ;  the 
informer  hath  a  time  prefixed,  so  that  tin  re  ar« 
bounds  set  which  cannot  t>e  exceeded ;  but  the 
remedy'  by  the  Common  Law  is  without  liroita-i 
tion  of  time,  which  is  considerable ;  for  all  She- 
riffs that  ever  made  any  return  otherwise  than 
the  parliament  determined,  will  be  fiable,  dur* 
ing  their  whole  lives,  to  them  that  will  call 
them  to  account  for  it.  I  say,  this  is  without 
limitation  of  time,  without  measur^  of  damages, 
or  any  rules  contained  in  a  written  law  :  It  de« 
pends  up(;n  a  general  notion  of  retnedy,  m  hfch 
inay  )>e  enlarged  by  construction,  as  it  is  now 
introduced  without  precedent. 

To  linisi)  my  observation  upon  this  statute,!  say 
it  is  great  wisdom  in  the  parliament  to  call  the 
sheriff  to  amend  the  return,  and  so  prevent  anjr 
remedy  against  him  upon  the  statute  23  H.  tf. 
for  J  do  noc  s<e  ttiat  the  rules  ot  law  concern* 
ing  ei'Ctions,  are  so  matiifestly  clear  and 
known,  that  it  is  fit  that  the  sheriff  shoold,  upon 
all  returns  that  are  corrected  by  the  parlia* 
mem,  pay. the  reck o nine  <>f  the  contest. 

6.  I  have  a  sixrh  reason  aeainst  this  action ; 
which  is.  because  the  sheriff  is  not  admitic  d  td 
take  security  to  save  him  harmless  in  such 
cases :  I  take  this  reason  to  he  irutur  ammum^ 
and  there  needs  no  other  in  the  case. 

It  were  the  most  unreasonable  and  grievous 
thing  in  the  world,  that  the  sheri6&  should 
be  bound  to  act  witliout  any  deliberation,  and 
not  to  be  allowed  to  take  any  security  ;  and 
yet  be  liable  to  an  action,  which  way  soever  he 
takes :  there  is  no  course  can  avoid  it- but  tliis 
of  a  double  return,  as  I  hate  before  shewn. 

It  has  not  beensaid,by  any  that  argued  the  other 
way,  that  the  she'riff  may  take  security :  mid,  I 
suppose,  will  not  be  said ;  for  it  would  be  a 
dangerous  course  for  parliaments,  for  then  the 
most  litigious  man  roust  be  returned,  and  not 
he  who  is  truly  chosen. 

If  the  sheriff  may  not  take  security,  the 
law  must  be  his  security.  It  was  an  arcutikent 
used  by  my  brother  EUis,  that  because  the  law 
imposes  an  officer,  to  wit,  the  sheriff^  therefore 
the  la»  must  give  the  party  an  action  against 
that  officer,  if  be  misdemean  himself:  the  argu- 
ment does  not  hold  universally,  fur  tb^law  ini*' 
poses  a  judge,  and  yet  no  action  lies  against 
him:  Hut  the  reason  of  that  argument,  if 
turned  the  other  way,  is  irrefiragable;  as  thns^ 
the  law  will  not  suffer  the  sheriff  to  take  a 
security^  therefore  the  law  must  he  his  security, 
else  it  were  a  most  unreasonable  law.  This 
reason  of  itself  is  sufficietic  to  bear  the  whole 
case ;  for  no  case  can  be  put  in  our  Utw^  tt^f^ 

4B'  ■.■      f 


1107]         STATE  TRIALS,  26  Charles  II.  }6T ^.^Proceedings  in  the  Case        [110* 


no  case  can  be  in  any  reasonable  law,  wbere  a 
man  is  compelled  to  judge  without  delibera- 
^n,  and  cannot  take  security,  and  yet  bliall  be 
liable  to  an  action. 

I  have  two  more  reasons  to  add,  upon  which 
I  lay  great  weight,  tliough  they  dej^end  not 
upon  any  particulur  circumstances  of  this  case, 
but  the  (general  consideration  of  it. 

1.  That  it  is  a  nei7  iu?ention. 

Q.  That  it  relates  to  the  parliament. 

1.  As  it  18  a  new  invention,  it  ought  to  be 
examined  v^ry  strictly,  and  have  no  allowance 
of  favour  at  the  end;  and  it  will  have  the 
same  fortune  that  many  other  novelties,  here- 
tofore attempted  in  our  law,  have  had. 

Actions  upon  the  case  have  sometimes  been 
received  in  new  cases,  where  it  stands  with  the 
rules  of  law,  and  no  inconveoieQce  appears ; 
bu^  they  have  been  more  often  rejected.  I 
shall  instance  some  cases  that  have  been  re* 
]ccted,  because  it  will  be  manifested  by  them, 
that  all  the  arguments  and  positions  laid  down 
by  my.  brothers  that  would  support  the  action. 
Are  as  well  applicable  to  several  cases  that  have 
been  already  rejected,  as  to  the  case  at  bar. 

An  action  upon  the  case  was  brought  a^nst 
a  grand-jury-man,  for  falsely  and  maliciously 
conspiring  to  indict  another,  and  adjudged  it 
would  not  lie.  A^&inst  a  witness  for  testifying 
folsely  and  maliciously^  and  ao  action  was 
brought  against  a  judge,  for  acting  falsely  and 
maliciously ;  but  adjudged  that  no  action 
would  lie  m  those  cases. 

These  three  instances  are  applicable  to  every 
argument  urged  for  this  action.  The  argu- 
ments my  brothers  made  in  depressing  falsity 
and  malice,  tliose  which  they  made  from  the 
comparison  of  other  'actions  upon  the  case  a 
miaoriud  nwjut;  the  argument,  that  because 
the  law  imposes  the  officer,  it  will  punish  the 
inudce,  has  the  same  furce  in  the  case  of  a 
judge,  jnror,  or  witness:  and  yet  my  brothers 
admit  in  those  cases,  an  action  will  not  lie, 
which  shews  the  invalidity  of  those  ai^uments. 

Now  I  shall  give  other  instances  whore 
actions  upon  the  case  have  been  rejected  for 
novelty  and  reasons  of  iucnnvenieDce. 

An  action  of  the  case  was  brouj^ht  against 
tlie  Lord  of  a  Manor  far  not  admitting  a  copy- 
holder, and  it  was  adjudged  it  would  not  he. 
Cro.  Jac.  dd8. 

There  was  a  verdict  fonnd,  and  damages 
^iveu  by  the  jury  hi  that  case :  the  Lord 
IS  compellable  in  chancery  to  ndrait  a 
copy  ill  dder ;  and  what  harm  would  it  have 
been  if  there  might  have  been  a  remedy 
give  11  by  the  common  law,  there  being 
a  custoofi  broken  ty  which  the  Lord  was 
bound  ?  The  reasons  of  the  books  are,  because 
it  was  a  novelty,  and  it  would  be  vexatious,  if 
every  copy-holder  should  Lave  an  action 
•gaiust  the  Lord,  when  he  refused  to  admit 
him  upon  his  own  terms. 

It  has  been  adjudged,  that  an  action  upon 
the  case  will  not  he  for  the  breach  ofatru8t,be- 
cause  the  commpo  law  cannot  try  what  a  trust 
ii ;  but  if  such  actions  w«re  allowed,  the  law 


might  declare  that  to  be  a  trost,  which  thft 
court  of  ciiaucery,  that  properlj  judges  of 
trusts,  might  say  is  none ;  and  where  the  com- 
mon law  cannot  examine  the  principal  matter, 
the  damazes  that  were  but  dependant  upon  it 
shall  not  be  regarded. 

Anthony  Maddison  brought  an  action 
against  Skipwith,  for  maliciously  killing  air 
Tho.  Wortley  :  the  case  was  thus ;  The  plaiB- 
tiff  was  a  young  lawyer  that  had  expended  all 
hb  gains  in  the  purchase  of  a  rent  that  was  de- 
terminable upon  the  deatli  uf  sir  Tho.  Wortley : 
Skipwith  quarrelled  witli  sir  Thomas  Wortley 
in  the  streets,  about  a  mistress,  and  killed  him^ 
whereby  Maddison  lost  his  rent.  It  was  helA 
the  action  would  not  lie,  though  it  were  l«id  to 
he  done  maliciously,  on  purpose  to  determine 
the  plaintiff's  rent.* 

I  observed  in  that  case,  tliat  although  Mr* 
Maddison  knew  very  well  that  there  was  a  mis- 
tress in  the  case,  and  that  the  rent  was  nos 
aimed  at,  yet  he  would  fain  try  his  fortune  in 
the  suit:  thinking  that  a  juryv  perhaps,  out  of 
compassion  to  him,  or  to  discourage  the  lik« 
facts,  might  make  the  manslayer  pay  him  for 
his  loss:  but  the  judges  would  not  sufier  it  to 
go  on,  it  being  a  mere  device  and  a  newj&ngled 
action. 

It  hath  been  held,  that  an  action  will  not  Vim 
against  a  parson  for  suing  for  tithes  in-kind, 
knowing  that  there  was  a  modus,  because  it 
might  then  be  perilous  for  any  parson  to  insist 
upon  his  riglit. 

It  was  held  by  the  court  of  common*pleas» 
that  no  action  will  lie  for  suing  an  attorney, 
knowingly,  in  any  other  court  against  his  privi- 
lege ;  for  his  means  to'  enjoy  his  privilege,  is  to 
claim  it  by  writ  of  privilege;  and  he  is  not 
bound  to  claim  his  privilege,  nor  can  liia  ad- 
versary know  he  will  claim  it. 

An  action  was  lately  brought  in  the  King's- 
l>ench,  (as  I  have  heard)  for  delaying  a  poet- 
letter  lualiciously,  whereby  the  plaintiff  wanted 
intelli>;cncc  that  uii'^ht  have  been  of  great  ad- 
vantu(;o  to  him.  The  court  discountenanced 
the  action,  so  that  it  proceeded  no  further.  It 
was  then  said  (as  I  heard)  to  this  effect ;  That 
if  such  precedeuis  were  admitted,  there  could 
hardly  be  any  dealing  or  correspondence,  bat 
might  be  matter  for  actions  at  law ;  and  al- 
though tho  case  depended  upon  proof  of  parti- 
cular malice,  and  the  defendant  will  be  ac- 
quitted if  bis  case  be  not  odious ;  yet  we  must 
consider  that  there  is  both  charge  and  vexa- 
tion of  mind  that  attends  the  defence  of  a  just 
cause,  and  we  must  not  subject  men  for  all 
tlieir  actions  to  such  trouble  and  hazard. 

These  instances  shew,  that  although  an  ac- 
tion upon  the  case  be  esteemed  a  catltolicon^ 
yet  when  actions  have  been  apphed  to  new ' 
cases,  they  have  always  been  strictly  examined, 
and  upon  considerations  of  justice  or  inoonve- 
nieoce  they  have  been  many  times  rejectiBd. 

For  though  the  law  advances  ramedi— ,  as 
nay  brothers  observed^  yet  U  is  with  considm- 
tiuo  tliat  vexation  be  not  mbr^  advanced  thi§ 
remedy. 
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It  is  mj  opinion,  that  no  new  device  .ever 
was,  or  can  be  introduced  iiUo  tbe  law,  but 
Absurdities  and  difficulties  arise  upon  it,  which 
were  not  foreseen :  which  makes  me  very  jea- 
loos  of  admitting  novelties.     But, 

2.  In  matters  relating  to  tbe  parliament, 
•which  is  my  second  ground,  there  is  no  need  of 
introducing  novelties ;  for  tbe  parliament  can 
;provide  new  luws  to  answer  any  mischiefs  that 
arise,  and  it  ought  to  be  left  to  them  to  do  it. 

Especially  in  a  case  of  this  nature,  concern- 
ing elections,  which  the  parliament  have  al- 
ready taken  care  of,  and  prescribed  remedies 
by  the  beveral  statutes  that  have  been  made 
concerning  iheni ;  1  say,  in  such  a  case,  there 
is  little  need  to  strain  the  law. 

The  Judges  in  all  limes  have  been  very  ten- 
der of  meddling  with  matters  relating  to  par- 
liament. I  do  not  find  that  ever  they  tried 
-Sections,  but  where  statutes  give  them  express 
power ;  or  that  they  ever  examined  lh6  beha- 
viour of  a  sheriff,  or  any  officer  of  the  parlia- 
meut,  in  relation  to  any  service  performed  to 
the  parliament,  but  upon  those  statutes ;  And 
io  Brounker*s  case.  Dyer  168,  the  statute  was 
their  rule  in  the  Star-Chamber,  and  they  in- 
flicted the  same  punishment  that  is  appointed 
by  tbat  statute. 

If  we  shall  allow  general  remedies  (as  an 
action  upon  the  case  is)  to  be  applied  to  cases 
relating  to  the  parliament,  we  shall  at  last  in- 
vade privilege  of  parliament,  and  that  great  pri- 
vilege of  judging  of  their  own  privileges. 

Suppose  an  action  should  be  brought  in  tirne 
of  prorogation^  against  a  member  of  parlia- 
ment, for  that  be  falsely  and  maliciously  did 
exhibit  a  complaint  of  breach  of  privilege  to 
the  parliament,  whereliy  the  party  was  sent  for 
in  custody,  and  lost  his  liberty,  and  was  put  to 
great  charges  to  acquit  himself,  and  was  ac- 
quitted by  the  parHament. 

If  upon  such  a  case  the  jury  should  find  the 
defendant  guilty,  why  should  not  that  action 
tc  maintained  as  well  as  this  at  bar ;  It  may 
be  said  for  that  action,  that  the  judgment  of 
the  parliament  is  followed,  and  the  privilege  is 
not  tried  at  law,  but  determined,  1.  In  the 
House;  2.  It  may  he  said,  the  party  has  no 
6thcr  way  to  recover  his. charges. 

It  woold  be  dangerous  to  admit  such  an  ac- 
tion, for  then  there  would  be  peril  in  claim* 
ing  privilege ;  for  if  tbe  party  complained  of, 
bad  the  fortune  to  be  acquitted  by  the  House, 
tbe  member  that  made  the  complaint  would 
be  at  the  mercy  of  the  jury,  as  (o  the  point  of 
malice  and  quantity  of  damages.  Such  a  pre- 
cedent, I  suppose,  would  not  please  the  parlia- 
ment ;  and  yet  it  may  with  more  justice  be 
the  second  case^  than  this  at  the  bar  the 
first. 

Actions  may  be  brought  for  giving  parlia- 
ment-urotcctioiit  wrODgfolly,  actions  may  be 
broegfat  against  the  clerk  of  the  parliament, 
seijeant  at  arms,'  and  Speaker,  tor  aught  I 
know,  for  executing  their  offic*es  amiss,  with 
avernieats  of  malice  and  damage:  and  then 
must  judges  and  juries  determine  what  they 


ought  to  do  by  their  otficers.     This  is  in  eiSett 
''prescribing  rules  to  the  parliameut  for  them  to. 
act  by. 

It  cannot  be  seen  whither  we  «hall  be  drawn, 
if  we  meddle  with  matters  of  parliament  in 
actions  at  law.  Therefore,  in  my  judgment, 
tbe  only  safety  is  in  those  bounds  that  are  war- 
ranted by.  acts  of  parlian»eat  or  constant  prac- 
tice. 

Suppose  this  action  had  been  brought  he- 
fore  the  election  had  been  decided  in  the 
house,  and  the  jury  had  found  <jne  way,  and 
the  parHament  had  determined  contrary  ;  how 
inconsistent  had  thi^tbeen? 

But  it  was  said  in  the  KingVBench  that  the 
court  would  not  try  it,  before  parliament  had 
detennincd  the  election,  and  then  tbat  cannot 
be  contested,  but  the  judgment  of  tbe  parlia- 
ment must  be  followed  :  And  my  brother  Ellis 
but  now  said,  '*  Surely  no  man  will  be  so  in- 
discreet as  to  bring  ^such  an  action  before  the 
parliament  hath  determined  it;  and  the  Court 
will  not  try  it,  before  such  time  as  the  election 
be  determined  contrary ;  how  inconsistent  had 
tliis  been?" 

But  it  was  said  in  the  KingVbench  that  the 
Court  would  not  try  it,  before  tbe  parliament 
had  determined  the  election,  and  then  that 
cannot  be  contested,  but  the  judgment  of  the 
parliament  bath  determined  it ;  and  the  Court 
will  not  try  it,  before  such  time  as  the  election 
be  determined  in  a  proper  way. 

In  my  opinion  this  was  not  rightly  cofisider- 
ed,  for  how  can  the  Court  stay  any  suit,  to  ex- 
pect the  determination  of  the  parliament  ?  And 
what  reason  or  justice  is  there,  that  the'  she- 
rifi>  who  is  no  party  called  to  answer  in  the 
parliament,  should  be  concluded  in  any  thing 
by  a  judgment  between  other  parties,  to  defend 
hmiself  from  a  demand  of  damages  in  a  coort 
of  law,  where  witnesses  are  examined  upon 
oath,  which  they  cannot  be  in  the  Commons- 
House  ? 

There  is  no  reason  the  suit  of  law  should 
stay  till  tbe  House  have  determined  the  eiec- 
tion,  if  the  determination  of  the  House  be  not 
conclusive  in  that  suit. 

And  for  the  discretion  of  the  parties  that  ate 
like  to  bring  such  actions,  I  cannot  depend 
upon  it :  for  I  see  in  this  nge,  some  men  %vill 
insist  upon  their  private  rights  to  the  hindrance 
of  public  affairs  of  higher  consequence  than 
any  fftat  can  come  before  the  Courts  in  West- 
minster-hall. 

It  may  be,  there  will  not  want  men  that  will 
press  us  to  judge  in  such  cases;  and  not  only 
before  the  parliament  have  determined,  but 
against  what  tbe  parliament  have  determined ; 
and  will  tell  us,  that  the  sheriff  was  no  party, 
tbat  ivitnesses  were  not  there  examined  upon 
oaih,  and  produce  arguments  from  antiquity 
which  we  shall  be  very  loath  to  judge  of. 

I  can  see  no  other  way  to  avoid  consequences 
derogatory  to  tbe  honour  of  the^parliament,  but 
to  reject  the  action ;  tf nd  all  others  that  shall 
relate  either  to  the  proceedings  or  privilege  ojf 
parliament|  as  our  pred^csiors  ^ve  done. 
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For  if  we  should  admit  general  remedies  in 
matters  relatini;  to  the  parliament,  we  must  set 
boands  how  far  the^  shall  go,  ^bich  is  a  dan- 
gerous province :  for  if  we  err,  privilege  of  par- 
Ranient  will  be  invaded,  which  we  ought  not 
any  way  to  endamage. 

This  I  speak  of  general  remedies :  Now  I 
will  consider  this  particular  case,  which,  in  my 
opmiop,  would  bring  great  danger  and  dis- 
honour to  the  parliament. 

It  is  dishonourable  to  the  parliament  that 
there  should  be  no  protection  in  (heir  service ; 
I  have  shewn  that  the  she  riff*  can  be  safe  in  no 
case,  if  he  shall  be  sued  in  such  a  case  as  this : 
And  can  there  be  a  greater  reproach,  than  that 
there  is  no  safety  in  their  service  ?  Nobody  can 
«erve  them  cheerfully  and  willingly  at  that  race. 

It  has  been  objected  that  the  sheriff  is  not 
their  officer,  but  is  th^  officer  of  the  Court  of 
Chancery,  which  sends  turth  the  writi,  and  re- 
ceives the  returns.  Ttie  argument  is  plausible, 
ibnt  will  nut  pass  in  the  parliament;  for  they 
say  the  court  of  chancery  is  the  repositorjr  for 
their  writs,  but  will  not  allow  them  to  issue 
without *^warraot  from  the  house:  They  will 
liot  suffer  the  court  of  Chancery  to  meddle  with 
the  returns  of  the  sheriff.  The  parliament 
sepds  immediate  order  to  the  sheriff;  if  the  re- 
turn be  too  slow,  they  direct  the  sheriff  to 
Braen4  his  return,  and  they  punish  the  sheriff 
where  they  find  him  fauliy;  so  that  it  appears 
they  exercise. an  immediate  jurisdiction  over 
the  sheriff.  And  I  suppose  they  would  judge 
it  very  false  doctrine  to  say,  that  the  court  of 
Chancery,  or  us,  can  any  way  meddle  with  the 
returns  or  the  officer. 

Admitting  the  bheriff  to  act  in  returns  as  the 
officer  of  the  parliament^  it  concerns  them  that 
Jie  should  be  liable  tu  no  other  punisTiment  but 
what  they  inflict^  otherwise  they  cannot  expect 
to  be  obeyed. 

To  have  others  judgtf  when  their  servants  do 
well,  will  be  to  have  others  give  rules  to  their 
servants  and  service,  which  they  will  think  in- 
convenient. 

Let  it  be  considered  how  hard  a  task  she- 
'  riffs  have  in  the  elections  of  knights  to  the  par- 
liament: The  appearance  commonly  is  very 
uumefous,  the  parties  contesting  very  violent, 
the  proceeding  tumultuous,  the  poUmg  some- 
times is  at  several  places  at  once :  so  that  the 
eheriffcan  hardly  be  a  witness  of  the  action; 
and  if  the  dispute  be  in  the  House  of  Com- 
mons, be  is  no  party  to  it.  If  after  all  this,  the 
skeriB^  who  cannot  indemnify  himself  by  secu- 
rity, still  be  liable  to  an  action,  the  service  of 
the  parliament  may  be  reckoned  a  miserable 
ftlavery ;  which  is  not  f"r  their  honour. 

As  this  IS  dishonourable,  so  it  is  dangerous 
to  parliaments i  it  concerns  the  kingdom  thnt 
rctaros  to  the  parliament  should  be  upright 
and  impartial,  and  that  they  may  be  so,  the 
iiiieriff  should  be  secutt'from  all  fears. 

Judges  are  tiot  liable  to  actions,  that  they 
may  proceed  upri);htlY  and  impartially ;  if  they 
were  subject  to  suits  lor  their  judgments,  there 
M  that  earnettoeas  and  coimdcuce  on  both 


sides,  that  one  side  would  be  dissatisfied  and 
trouble  them,  and  they  could  not  discharge 
their  duty  without  apprehensions  of  diM|uiet. 

If  the  sheriff  he  exposed  to  actions  thus,  let 
us  consider  what  and  whom  he  is  to  fear  :  Ht 
may  fear  the  suit  of  the  |>arty,  and  be  may  fear 
the  &uit  of  the  king.  And  it  follows  neces- 
sarily, that  if  an  action  Ifes,  an  information  for 
the  kiug  will  also  lie  for  the  misdemeanor  io 
his  office :  If  it  be  not  a  case  priviles^ed  by  the 
complexion  of  it,  as  parliamentary,  from  befkig 
examined  in  Westminster- hall,  hut  that  he  may 
be  punished  at  the  suit  of  the  party,  he  may 
certainly  as  well  be  punished  at  the  suit  of  thie 
king:  If  so.  Where  is  the  sheriff^s  security? 
Will  his  own  innocence  secure  him  ?  That 
must  be  tried  by  a  jury  of  the  county  where  the 
parliament  sits :  who  are^  it  may  l>e,  strangerf' 
to  hiui  as  well  as  to  the  itoatter ;  or  by  a  juij 
of  the  county  where  the  election  was,  where,  ic 
may  be,  they  will  be  of  an  opposite  party; 
the  plaintiff  may  wait  his  opportunity,  and 
question  him  twenty  years  after :  And  if  be  be 
condemned,  his  punishment  is  unlimited,  a  fine 
may  be  set  to  any  height  for  -  the  king,  and 
damages  may  be  given  to  any  value  for  the 
party.  Where  is  his  security  upon  such  pro-" 
ceedings  f  Will  he  not  be  more  afraid  of  sach 
punishment  out  6{  parliament,  ihan  of  any  pa» 
nishment  in  parliament  ?  Will  not,  nay,  may 
not  his  terror  make  him  desire  to  please  them 
that  can  punish  him  out  of  parliament,  rather 
than  to  do  right  ?  Will  not  that  be  dangeroos  to 
the  constitution  of  parliaments  ? 

As  the  punishment  out  ot  parliament  may 
be  a  terror  to  those  who  mean  well,  so  coloui^ 
able  punishments  may  be  as  mischievous  on, 
the  other  side;  for  they  may  prevent  any  pu- 
nishment in  parliament,  for  nemo  Mt  jmnitur 
pro  eodem  delicto ;  they  may  serve  for  protec- 
tion of  men  that  do  ill.  When  it  is  seriously 
weighed,  of  what  consequence  this  may  be, 
the  case  at  bar  will  not  he  thought  a  case  fit 
to  be  received  by  the  judges  without  the  oomw 
tenance  of  a  new  law. 

They  object,  here  is  malice  found  by  the 
verdict,  and  that  there  can  be  no  danger  or 
inconveniency  that  malice  should  be  punished. 

This  objection  fortifies  mv  opinion  ;  for  ma-' 
lice,  upon  which  they  would  nave  the  scales 
turn  in  this  case,  is  not  a  thing  demonstrative, 
but  interpretative,  and  lies  in  opinion ;  so 
that  it  may  give  an  handle  to  any  man  to  pa- 
aisb  another  by. 

The  instance  of  this  verr  case  shews,  that  a 
good  man  may  reasonably  be  afraid  of  the 
evetit  of  his  defence  in  such  a  case. 

For  althoufch  the  matter  was  of  great  ex^ 
mination  in  parliament,  and  at  last  decided 
but  by  few  voices,  aad  no  observation  of  the 
sheriff^s  iniscarriage  there  ;  though  it  appeared 
upon  the  trial  (which  I  may  say,  being  pre- 
sent there,)  that  the  sheriff  was  guided  by  the 
advice  of  his  friends,  of  counsel,  and  of  parlia- 
ment men,  that  tuld  him  the  only  safe  coun6 
wa2»  to  make  a  double  return ;  yei  the  jury 
condemned  him  lo  pay  800/.  agaiaat  die  a* 
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pectat^oV)  of  rbe  Court :  fot  tfaejttd{^(6sr  tbAt  Were 
pVesent  dt  the  trial  ditf  all  ircclane  puMidy, 
tittt  rhey  woold  not  have  given  chat  terdict. 

Th^  judges  beaVd  all  cbe  evid<>nce  the  jury 
could  go  upon ;  for  being  of  a  remote  county 
to  the  place  of  election,  the  joty  couM  knmr 
nothing  of  their  own  knowledge,  and  yet  the 
judg^  concurred  not  with  the  jury  in  their 
opinion. 

I  know  we  are  not  to  examine  the  troth  of 
thl^  verdict,  we  nin^t  take  it  for  go»peI ;  nei- 
ther doih  any  partiality  in  this  particular  lead 
me  iff  judgmenr:  biu  t  shew  it  as  an  instance 
that  malice  is  not  dethonStratife ;  bten's  minds 
may  be  mistikei),  and  innocent  men  ntay 
therefore  have  reason  to  be  afraid,  especiahy 
in  ifl  times,  and  may  use  such  means  mr  their 
safety  as  may  not  be  convenient  for  parlia- 
ments. 

But  there  dm  be  no  danger  or  iitconvenience 
in  the  censare  of  the  parfiament,  that  repre- 
^  sents  the  whole  kingdom,  who  hitherto  hiive 
^  alone  e&ercised  tbi^  power,  and  who  may  at 
any  time  reform  the  iaw«  if  the  present  prac- 
tice be  any  ^ay  inconvenient 

Upon  thete  lieasons  virhich  I  have  produced, 
I  ground  my  opinion  :  now  it  wilt  be  necessary 
to  weigh  what  hath  been  said  in  opposition  to  it. 

The  arguments  urged  on  the  other  side,  re- 
lated either  to  the  ingredients  or  drcum- 
sta!nces  of  this  action,  or  to  the  foundation  or 
8Ub»tance  of  it. 

I  call  the  ingredients  and  circumstances  of 
the  action,  that  it  is  laid  with  these  words, 
falso,  maliiiMey  tkeeptive,  et  scienter  :  and  that 
there  is  a  verdict  in  this  case,  and  d^images  are 
found. 

The  words  falto,  muiitiose,  eV  deceptive,  will 
sometimes  make  a  thing  actionable,  which  is 
nut  so  in  itself,  without  malice  proved,  though 
there  be  the  saot^e  dad^age  to  the  party. 

As  where  a  man  causes  annther  to  he  folsely 
indicted,  yet  if  it  be  not  malitme,  no  action 
lies  ;  though  there  be  the  same  trouble,  charge 
and  damage  in  one  case  as  the  other. 

But  it  18  only  where  a  man  is  a  voluntary 
agent ;  for  if  a  man  be  compellable  to  act, 
you  cannot  molest  him  upon  any  averment  of 
malice :  as  if  a  grand  jury-man  causes  another 
to  be*  indicted,  though  you  aver  malice,  you 
cannot  have  an  action  against  him ;  so  for  a 
witness  that  doth  testify,  or  a  judge  that 
jodgeth. 

In  the  case  at  bar,  the  sherifiris  compellable 
to  act,  and  not  barely  as  a  niinYster  to  send  the 
indenture,  but  as  a  judge  to  say  whidi  is  the 
major  p^rt  of  the  due  electors ;  and  if  he  mis- 
takes, there  is  no  reason  it  should  subject  him 
to  an  actiofi  upon  an  artificial  averment  of 
malice. 

I  remember  in  Shepherd  and  WakeMan*s 
case  in  the  King^s  Bench,  Mr.  justice  Wynd- 
bam  said  well,  that  the  vrords/tiUo  tt  mdiitUne 
were  grown  words  of  course,  and  put  inro 
every  action  :  so  chat  to  his  knowledge  juries 
many  times  bad  no  regard  to  them,  that  he 
looked  opon  them  as  words  offoroi. 


Ifm  ihOttld  make  the  w«r(>i  jr^cfiNr^f  nM* 
tida  l^f^p^ftt  to  action  wirhottt  a  fN  ranjett 
mttttier,  all  the'  actions  of  mankind  w«uid  hH 
liable  to  suit  and  vexation :  they  that  hwe  tlW 
cookinir  (as  we-  call  it)  of  d^laftitiom  in  Ac- 
tions of  the  case,  if  they  be  ski(<ftil  in'fheir  alt, 
#il!  be  sore  to  put  in  the  >^ords  foftie  et  maii- 
tone^  let  the  case  be  what  it  will';  vhey  ait^ 
here  pepper  and  vhie^  in  a-  cook's  hand,  thet 
help  to  make  sauce  for  any  meaty  bu<  will  not 
maae  a  dish  of  tbemsekes. 

Falw  et  fimiHtCK  Witt  not  enable  ill  action ' 
against  ajndge.' 

Nor  against  in  radivtoV  or  witness,  nor 
wbe^  wcmit  are  liot  acfioaVble,  though  thw 
plaintiff  hath  a  verdict  tmd  damper  found; 
nor  for  a  breach  of  trust,  wbiek  is  a&ni  foti. 

The  reason  oF  evert  one  of  these  cases  Mda 
in  tlie  case  at  bar :  tAerefort  it  oaght  to  httut 
the  same  resolution. 

As  to  tlie  word  iciSti9er,  it  hatk  weiglic 
sometimes;  and  if  an  action  be  broai;bt  for 
keephig  a  dog  that  worried  ammhcgfa  sheep, 
sciem  carm  tS  mordemT  ovei  essf  uniueiud, 
or  for  detaining  the  senraat'or  wift  of  another, 
scienttr :  in.  these  cases,  if  the  defdndant  hath 
been  told  that  the  dog  did  Worry  alieep,  or  timt 
it  was  the  servant  or  wife  of  another,  though  ■ 
it  may  be  he  did  not  believe  it,  yet  it  v«paa 
scjeater ;  for  the  word  implies  ilO  more  than 
having  ndtice:  and  in  those  actfotfs  be  mtrtt 
inform  hinrself  at  his  perils  and  mi^,  If  h# 
doubts,  avoid  danger  by  putting  iiway  those 
things  which  give  oSence.  Bui  in  thrs  case  he 
could  r^cerre  information  by  ikone,  and  is  not 
to  believe  or  misbelieve  any  oody,  hot  h  bound 
to  jtKlge  of  the  thing  himiitir,  and  to  act  ao» 
cording  to  his  judgment;  so  that  ho  proof 
could  be  made  of  the  tdeHttr^  for  one  side 
tells  him  the  election  was  One  way,  and  the 
other  side  telb  him  it  is  the  other  way ;  but  he' 
heins  present  to  the  whole  action,  most  follmr 
the  dictates  of  his  own  judgment.  Hence  it 
appears,  teie^tery  in  this  cnse,  is  an  etnpty  word 
not  referring  to  notice  of  a  fftct,  hot  a  matter 
of  judgment,  which  cannot  any  way  be  pimvtMl. 

it  has  been  often  uiigcd,  that  this  case  it 
stronger  by  being  afler  a  verdict  and  damages 
found  by  the  jury ;  and  it  has  been  sftid,  that 
perhaps  upon  a  demurrer,  ft  might  have  heefl 
(bond  more  doubtful. 

The  case  is  the  same  to  me  opbtt  a  vetdieti 
that  It  would  have  been  upon  a  general  de- 
murrer, and  no  stronger ;  for  a  demtfrrer  is  te' 
confession  of  the  party,  of  all  that  tan  be 
proved,  or  can  possibly  be  found  upon  that 
declaration. 

h  is  mytord  Coke^  adiriCe  ra  CromwA 
case,  4tli  pfirt,  14.  n.  never  to  demur  to  a  de- 
claratibn,  'if  there  be  any  hopes  of  the  matter 
of  feet;  fot  the  matter  in  law  will  as  well' 
serve  after  a  verdict  a^  upon  a  demnrrer.  - 

It  had  been  a  very  odious  caise,  if  the  sheiifP 
should  have  admitted  all  this  feet  to  be  trae 
by  a  demurrer. 

The -finding  tlmplaintTiTs  damages  adds  no 
strength  to  the  case;  fot  we  see  every  day 


1115]        STATE  TRIALS,  76 CRAuya  U.  mAt.-^Frocecdmgs inthcCusc        £1116' 


upon  actions  for  words,  though  the  jary  find 
the  defeodant  guUtj  ibr  speaking  words  ^/lo  et 
malUiotef  and  find  it  to  be  to  the  plaintiff's 
great  damages ;  yet  if  the  words  are  not  such 
as  will  bear  an  action,  the  couvt  stays  judg- 
ment'; and  if  judgment  happens  to  be  given, 
it  is  reversable  for  error;  which  shews  that  the 
finding  damages  by  the  jury  caonot  make  an 
action  better  than  if  it  were  to  be  adjudged 
upon  demurrer,  i 

I  shall  now  consider  what  hath  been  said  to 
maintain  this  action  upon  the  main  substance 
and  foundation  of  it.  They  say,  this  is  a  case 
within  the  genercQ  reason  of  the  common  law, 
for  here  is  malice,  falsity  and  damage ;  and 
where  they  concur,  there  ought  to  be  remedv. 
iind  although  this  be  a  new  case,  itouffbt 
not  fi>r  that  reason  to  be  rejected ;  for  other 
kind  of  actions  have  been  newly  introduced, 
and  this  is  as  fit  to  be  entertained  as  any. 

My  brothers  that  argued  even  now  for  the 
action,  shewed  great  learning  and  great  pains; 
and  certainly  have  said  all  that  can  be  invented 
in  support  of  this  case ;  but  as  far  as  I  could 
perceive,  they  have  spoken  only  upon  general 
notions  to  that  purpose  I  just  now  mentioned; 
hut  uethiag  that  I  could  observe  appiicaiile  to 
the  reasons  and  difiEerences  I  go  upon. . 

As  for  the  rule  they  go  upon,  that  where 
fiilsity,  malice  and  damage  do  concur,  there 
roust  be  remedy ;  I  confess  it  is  true  generally, 
but  not  universally,  for  it  holds  not  in  the  case 
of  a  judge,  nor  an  indictor,  uor  a  witness,  nor 
of  words  that  import  not  legal  slander,  though 
they  are  found  to  bring  damage,  as  I  have 
ahewn  before.  And  the  reasons  that  exempt 
tl^ese  cases  from  the  general  rule,  have  the 
same  force  in  tlje  case  at  bar. 

I  must  confess  the  judges  have  sometimes  en- 
tertained new  kinds  of  actions,  but  it  was  upon 
great  deliberation,  and  with  great  discretion, 
where  a  general  inconvenience  required  it. 

If  Slane's  Case  were  new  (for  my  brother 
Thurland  obser>'ed  truly  it  was  said  in  that 
Case,  that  there  were  infinite  numbers  of  pre- 
cedents) that  Case  imported  the  common  course 
of  justice.  Actions  for  words  that  are  said  to 
be  new,  though  tliey  have  been  used  some 
hundreds  of  years,  are  a  necessary  means  to 
preserve  the  peace  of  the  kingdom.  ,  The  Case 
of  Smith  and  Craschaw,  Cro.  Car.  15,  was  a 
Case  of  gieneral  concern,  being  that  prosecu- 
tions for  (reasons  may  be  against  any  man^  and 
at  any  time. 

But  in  the  Case  at  bar,  neither  the  peace  of 
the  kingdopn,  nor  the  course  of  justice  is  con- 
cerned in  general,  but  only  the  administration 
of  officers  of  the  parlian^ent,  in  the  execution 
of  parliamentary  writs ;  and  can  never  happen 
but  i.n  time  of  parliament,  and  must  of  neces- 
sity, fall  under  the  notice  of  the  parliament ; 
so  that  if  the  law  were  deficient,  it  is  to  be 
pi^sumed  the  parliament  would  take  care  to 
supply  it :  discretion  requires  us  rather  to  at- 
tend that,  than  to  introduce  new  precedents 
upon  such  general  notions  that  cannot  govern 
the  course  uf  parliament. 


My  brother  Atkins  said,  the  common  law 
complied  with  the  genius  of  the  nation ;  I  do 
not  understand  the  argument.  Does  the  com- 
mon law  change?  Are  we  to  judge  of  tha 
changes  of  the  genius  of  the  nation  f  Whither 
may  general  notions  carry  us  at  this  rate  ?  For 
my  own  part,  I  think,  though  the  common  law 
be  hot  written,  yet  it  is  certain,  and  not  arbi- 
trary. We  are  sworn  to  observe  the  laws  aa 
they  are,  and  I  see  not  how  we  can  change 
them  by  our  judgments;  and  as  for  thegeniua 
of  the  nation,  it  will  be  best  considered  by  the 
parliament,  who  have  power  of  the  laws,  and 
may  bring  us  to  fv  compliance  with  it. 

In  the  Case  at  bar,  I  look  upon  the  slten^s 
as  a  particular  officer  of  the  parliament  for  the 
managine  elections,  and  as  if  he  were  not 
sheriff;  I  look  upon  the  writ  as  if  it  were  an 
order  of  parliament,  and  bad  not  the  name  of 
a  writ ;  I  look  upon  the  coune  of  patUaroent, 
which  we  pretend  not  to  know,  to  be  incident 
to  the  consideration  of  it ;  so  that  it  stands  net 
upon  the  general  notion  of  remedy  in  the  com- 
mon course  of  justice. 

The  arguments  of  the  falling  of  the  value  of 
money,  whereby  the  penalty  of  100/.  provided 
by  the  33  H.  6.  is  become  inconsiderable;  and 
the  increase  of  the  estimation  of  being  a  mem- 
ber of  parh'ament ;  if  they  were  true,  are  ar- 
guments to  the  parliament  to  change  the  law 
by  increasing  the  penalty,  but  we  cannot  do  it. 

My  brother  Maynard,  in  his  argument,  would 
embolden  us ;  telling  us  we  are  not  to  think 
the  case  too  hard  for  us,  because  of  the  name 
or  course  of  parliament ;  for  judges  have  pu- 
nished ahseiiteess  they  may  determine  what  is 
a  parliament,  what  is  an  act  of  parliament, 
how  long  an  ordinance  of  parliament* shall  con- 
tinue, and  may  punish  trespasses  done  in  the 
very  parliament. 

J  will  not  dispute  the  truth  of  what  he  said 
in  this,  but  if  his  arguments  were  artificial,  be 
might  have  spared  them;  for  they  have  no 
manner  of  effect  to  draw  me  beyond  my 
sphere. 

I  will  not  be  afraid  to  determine  any  thii^ 
that  I  think  proper  for  me  to  judge;  but  see-  . 
iog  I  cannot  find  the  courts  of  justice  have  at 
any  time  meddled  with  cases  of  this  nature, 
but  upon  express  power  given  them  by  apts  of 
parliament,  I  canoot  consent  to  this  prece- 
dent; I  am  confident  when  there  is  need,  tb« 
parliament  will  discern  it,  and  make  laws  to 
enlarge  our  power,  so  far  as  they  shall  think 
convenient.  , 

I  see  no  harm  that  sheriflb  in  the  mean  tiroo 
should  be  safe  from  this  new-devised  action, 
which  they  call  the  common  law ;  if  they  mis- 
demean  themselves,  they  are.  answerable  to 
the  parliament,  whose  officers  they  be,  or  may 
be  punished  by  the  statute,  made  fiit  regulating 
elections. 

It  is  time  for  me  to'  conclude,  which  I  shall 
do  by  repeating  the  opinion  I  at  first  delivered, 
viz.  That  this  judgment  is  not  warranted  by 
the  rules  of  law;  that  it  introduceth  novelty  of 
dangerous  consequence^  and  therefore  ought  to 
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be  reversed.     *  Stepe  vlatorem  nova,  non  vet  us 
*  orbita,  fallit/ 

Norih^  Chief- Justice,  and  five  other  Judges 
(o gainst  Ellis  and  Atkins)  reversed  the  jad^- 
Rient  upoQ  the  matter  in  law^  That  the  action 
lies  not. 

[Note,  The  Lord  Chief-Justice  .Vaugban, 
and  Lord  Chief-Baron  Turnei',  both  deceased, 
who  in  their  ti?es  were  eminent  members  of 
parllameDt,  were  of  the  same  opinion.] 

Soon  afier  the  Revolution,  sir  Samuel  Bar- 
nardbton  brought  his  Writ  of  Error  into  the 
HoQse  of  Peers,  to  reverse  the  reversal  of  ihe 
Judgment  given  in  the  Exchequer;  but  the 
House  at&rmed  the  reversal  of  the  said  Judg- 
nent,  as  appears  b^  the  following  Rcbolutious : 

May  ^4,  1689. 

This  day  the  Lord  Chief-Justice  of  the  Court 
of  KingVBench  brought  into  this  House  a 
transcript  of  aWrit  of  Error,  to  reverse  a  Judg- 
ment given  agi^iinst  Baraardiston  at  the  suit  of 
Soame. 

A%  75,  168P. 

Whems  sir  Samuel  Barpardiston  brought 
his  Writ  of  Error  inta  this  House,  and  hath 
assigned  errors  thereupon,  to  which  sir  William 
Soame  was  Defendant;  who  lefbDame  Cathe- 
rine Soame,  his  widow,  his  executrix ;  and  the 
House  being  moved,  that  the  said  Dame  Cathe- 
rine Soame  may  join  issue  thereupon;  it  is  or* 
dered  by  the  Lords  Spiritmil  and  Temporal  in 
Parliament  assembled,  That  the  said  Dame 
Catheriae  Soamci  be,  and  is  hereby  required  to 
join  issue  to  the  said  Writ,  on  or  before  lliurs- 
4%j  next,  being  the  30th  instant,  at  ten  o'clock 
in  the  forenoon ;  whereof  the  said  sir  Samuel 
Bamardiston  is  to  cause  notice  to  be  given  to 
the  said  Dame  Soame,  to  the  end  she  join 
issue  accordingly. 

June  1, 1689. 

The  House  being  moved,  that  they  wonld  be 
pleased  to  appoint  a  day  for  hearing  the  errors 
argued  upon  the  Writ  of  Error  brought  into 
this  Houee,  wherein  sir  Samuel  Barnard iston  is 
plaintiff,  and  dame  Catherine  Soame, 'widow, 
executrix  of  sir  William  Soame,  defendant :  It 
is  ordered  by  the  Lords  spiritual  and  temporal 
in  parliament  assembled.  That  this  House  will 
hear  the  said  errors  argued  by  codasal  on  both 
•iiles,  at  die  bar,  on  Sturday  next^  being  the 
8th  instant,  at  10  of  the  clock  in  the  forenoon ; 
end  in  the  mean  time  she  may  join  issue  if  she 
please:  whereof  the  said  sir  Samuel  Bamar- 
diston is  to  cause  notice  to  be  given  tathe  said 
dame  Catherine  Soame,  to  the  end  she  attend 
accordingly. 

June  8, 1689. 

This  day  beine  appointed  for  hearing  errors 
argued  by  counsd,  upon  the  Writ  of  Error  be- 
tween lir  Samuel  Bamardiston  aud  the  lady 
Soome,  the  counsel  for  the  plaintiff  appeared, 
but  none  appeared  for  the  defendant:  And 
«pon  oatli  pade  at  the  bar  by  Nicholas  Baler, 


solicitor,  that  heserred  the  order  of  this  House 
at  the  huuse  of  the  l:ul^  Soame;  thereby  giving 
notice,  that  the  cause  was  to  be  heard  this  day ; 
whereupon  the  House  heard  the  counsel  of  the 
plaintiff,  and  made  the  ensuing  Order,  viz. 

After  hearing  counsel  this  day,  upon  Jtiie  Writ 
of  Error  depending  iu  this  House,,  wherein  sit 
Samuel  Bamardiston  is  plaintiff,  and  dame 
Catherine  Soame. is  defendant;  it  is  ordered 
by  the  Lords  spiritual  and  temporal  in  parlia- 
ment assembled,^  the  giving  judgment  ou  this 
Writ  of  Error  be,  and  is  hereby  suspended, 
until  Monday  next;  and  those  that  are,  or 
were  judges,  aud  now  in  town,  do  attend  thia 
House  that  day,  to  inform  time  House  of  their 
reasons  and  grounds  for  their  judgment  for  re- 
versal of  the  judgnient  in  sir  Samuel  Baraar- 
diston's  case. 

Oidered,  That  all  the  fudges  be  present  on 
Monday  morning,  to  assist  this  House  in  this 
business  of  sir  Samuel  Barnardiston. 

.Jane  10, 1699. 

William  Mountague,  esq.  was  called  in,  aod 
the  Speaker  told  him,  That  the  House  desired 
to  hear  from  him,  upon  what  grounds  and  opi- 
nions he  gave  his  opinion  for  the  reversal  of  the 
judgment  for  giving  800/.  to  sir  Samuel  Bar- 
nardiston ? 

He  taking  notice  that  there  was  counsel  pre- 
sent fbr  sir  Samuel  Barnardiston,  but  no  coun- 
sel for  the  lady  Soame,  he  said,  seeing  the  de- 
fondant  did  not  appear  with  counsel,  he  desired 
he  ndght  not  be  looked  upon  as  counsel  for  the 
defendant ;  upon  that  the  company  was  com- 
manded to  withdraw :  And  the  House  ordered 
Mr.  Mountague  should  be  admitted  to  come  hi 
alone;  who  being  come  in,  said,  he  would,  for 
their  lordships  sattsfoction,  (as  well  as  he  cin 
remember)  acquaint  them  with  the  grounds  and 
reasons  which  induced  hin\  to  give  his  opinion 
for  the  reversal  of  that  judgment;  and  so  he 
proceeded  to  give  the  heads  of  what  be  said, 
which  being  ended,  he  withdrew. 

And  after  consideration  thereof,  it  was  moved 
that  the  couns<(I  f5r  sir  Samuel  Barnardiston 
should  be  called  in,  and  the  Speaker  to  acquaint 
them  with  the  effect  of  what  Mr.  MountagUe 
had  said ;  that  so  the  counsel  might  be  able 
thereby  to  reply,  for  the  better  information  of 
their  lordships,  and  the  judges  then  present.- 
And  after  some  debate,  the  question  was  put, 
whether  the  counsel  shall  be  called  io  ?  It  was 
revived  in  the  negative. 

Then  it  was  moved  to  make  uise  of  proxies, 
which  was  opDosed,  as  concerning  their  tffyt 
being  admitted  in  preliminary  cases  of  judi- 
cature. 

After  hearing  William  Mountague,  esq.  for 
his  judgment  in  sir  Samuel  Barnard  iston's  case, 
and  debate  thereupon,  it  is  ordered,  That  the 
clerk  do  inspect  the  books  concerning  proxies ; 
and  whether  ihey  have  been  used  in  cases  of 
judicature;  and  give  an  account  to* morrow 
morning  what  he  finds  therein:  And  that  all 
the  judges  do  attend  the  House  to-morrow. 
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Jane  11, 1689. 

The  cterk  of  the  parliament,  id  purtaanoe  of 
the  Order  jfestenlay,  $tiewed  several  inttancei 
where  proxies  have  been  used  io  preliminaries 
to  private  causes:  It  is  ordered  bj  the  Lords 
«piritnal  and  temporal  in  paitianent  atseuibled^ 
That  proxies  maj  be  used  in  such  preliibinaiy 
'  caaety  but  not  m  siviog  judgment;  and  that 
this  Order  be  added  to  the  roil  of  Standing 

Orders. 

Ordewd,  That  the  counsel  of  air  Samuel 
BaraardiKon  shall  be  heard  on  Friday  neac,  to 
reply  to  what  Mr.  Monntague  gave  for  his  rea- 
sons for  reversal  of  sir  Sunnel  Bamardiaton's 
judgment;  and  that  all  the  judges  do  atttnd  at 
fbe  same  time. 

June  14, 1089. 

Afttr  h^arioig  couo;»el  in  sir  Samuel  Barnar- 
diston's  case  this  day,  to  reply  to  what  Mr. 
'William  Moimtague  said  pt  bis  reasons  to  re- 
verse the  judnnent  given  in  the  Excheqaer;  it 
is  ordered,  That  this  Hou«e  will  liear  all  the 
jttd0|i  gilv«  their  opinions  in  this  case  on  Tues- 
day the  25th  of  this  instant  June,  at  ten  of  the 
dock  in  (he  forenoon. 

June  45, 1639. 

The  Houie  heard  ^he  opinion  of  all  the 
Judges  in  the  case  of  sir  Samuel  Barnardiston, 
upon  his  Writ  of  Error   depending  in  thjs 

.House. 

And  the  ^estion  being  put.  Whether  to  ^o 
.on  m  the  debate  of  tliis  business  n«w }  It  was 
molved  in  the  jajGrraative^ 

After  debate^  the  question  being  pvt,  Whe- 
ther toreverae.  (he  rever^  of  (he  judgn^ent 
given  between  sir  ^muel  Barnardiston  and  sir 
.WilUam  Soame?  It  was  res9i?ed  in  the  nf- 
j^tive. 

L^ave  is  ^ven  to  several  Lords  to  enter  their 
dissent, to  the  abovesud  question,  and  accord- 
Jingly  do  eiiter  their  diM^^t  for  the  reasons  en- 
•uing. 

1.  Qff^uise  it  is  a  denying  sir  Samnel  Bar- 
jiaitii^ton  the  benefit  of  law,  which  ^ives  re- 
.  Uef  in  all  wrooe  and  injury :  And  though  this 
be  an  action  of  the  first  impression,  yet  there' 
being  a  dan^aae  to  the ,  p^amtifi',  the  common 
law  gives  him  this  action  to  repair  himself;  and 
^  it  .were  not  so,  there  wquld  be  a  failure  of 
justice,  which  cannot  be  admitted. 

S.  Because  ^he  allowing  this  reyeiyal  tends 
towards  the  ^ving  the  power  and  encourage- 
ment, to  Sfieriffii  to  make  false  and  double  re- 
.|(yrusi  ,by  wbiqh.mMins  tl^e  right  pf  ^eWctic^ps 


will  be  avoided,  and  it  tends  thereby  to  |h« 
packing  of  a  House  of  Commons,  which  may 
overtiirn  the  whole  frame  of  the  government, 
and  establish  what  religion  and  government  « 
packed  parliament  shall  think  fit. 

fiOLTdir,  S.  Stampo&d, 

Macclesfiklo,  Heabbbt. 

P.  Whabtojt, 

Wkamas  i>y  virtue  of  their  majesties  Writ  of 
Error,  ii^ttiroabAe  into  the  lionse  of  Peers,  a 
record  of  the  Court  of  KingVBench  was 
brcYiight  into  this  Uou^e  the  S4th  ot  Mny,  1689, 
with  the  transcript  thereof,  whereiii  juil^meot 
IS  entered  fur  sir  Samuel  B<»rnarriistou  against 
sir  William  Soame:  upon  which  Writ,  Biroif 
beio|i  assigned,  after  lieHriug  counsel  at  the  bar, 
to  argue  the  said  Errors  ussigned,  and  due  con- 
sideration had  of  what  was  o&red  thereupon, 
the  Lords  hpiritual  and  temporal  io  parliament 
assembled,  do  order  and  adjudge.  That  the 
judgment  given  in  tlie  Exchequer  Chaiuher,  tor 
the  reversal  of  the  jud|;;meiit  given  in  the  Court 
of  King's-Bench  for  sir  Samuel  BamHrdistoa 
against  sir  William  S<iame,  be,  and  is  beieby 
adirmed :  And  that  the  said  W(ii  of  Error, 
and  transcript  annexed,  be  remittad  to  tha 
Court  oi  KiugVBencli. 

The  tenor  of  which  Judgment  to  be  affixed 
to  the  transcript  to  be  reoiitted,  follows  ; 


fit  posten,  scilicac  quarto  die 
Regni  DoBiini  Goiielaii  et  Dius.  Martss  nnac 
Uegii  et  Reginsi  Angl.  primn  trauncript.  tta- 
coed.  et  process,  prssd.  inter  partes  pr«d.  cam 
omnibus  ea  tangent,  pretext.  cojus«la«n  brev. 
4e  Error  oorrigeud.  et  prssfat.  Samuf  L  fiamat- 
iifttoo,  ill  firemisB.  persecut.  dicC  Dom.  Reg. 
et  Dom.  Ei^inse  iu  prsiaut.  ParhviaaD^  k  pred. 
curia  diet.  Dora.  #t  Dooiiuss  Regis  et  ttqginsB 
hie,  traosmiss.  mit  pred.  SmuacL  in  eadam  curia 
Parliament,  comparens,  diversas  cauaas  et 
materia*  per  Erroribus  m  Recird.  et  process. 
prod,  pro  revocarione  et  adnuUatione  Judicii 
pred.  adbignai'ent ;  ac  postea  sciliret  %5  die 
Jumi  Anno  diet.  Dom.  et  Dominss  Rreisat 
liegtnsB,  supradiqt.  m  pred.  car  ParliameDC 
pred.  viais,  et  per  cor.  ibidem  diUeenter 
.examinat.  et  plenins  intellect.  Sam.  Reoordo 
et  Process,  pred.  ac  Jodido  super  iisdem  re«l- 
dit.  qua  Erore  superius  aasigoat.  pro  ao  qoad 
videtur  cur.  Purl,  fu^/l.  qaod  Rectucd.  ilium  in 
nulio  viuofium  ant  defectum  existit,  et  quod  ia 
Hecoid.  ill.  in  nuiio  artatum,  adtonc  et  ibidem 
consideratum  esc  per  aandem  eadam  ^ariia^ 
meat.  pred.  quod  Judic.  pred.  in  omnibus 
metur  et  m  omniiao  roboea  s&t«t  electa. 

it 
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236.  Case  of  Privilege  of  Parliament  :*  being  Proceedings  ii> 
Parliament,  on  an  Appeal  brought  in  the  House  of  Lords^ 
by  Dr.  SHiRLfr,  against  Sir  John  Fagg,  and  other  Mena- 
bers  of  th€  House  of  Commons :  27  Cuaeles  II.  a.  d.  1675. 


House  of  Commovs,  Ifay  4, 1675. 

A  MOTION  beins  riiade  in  the  House  of* Com-' 
monsy  wk  the  beiialf  of  sir  John  Fa|$g,  a  mem- 
Wr  '•f  cIhs  Hoase,  That  he  is  served  with 
an  Order  of  the  House  of  Lords,  made  on 
ikt  Fetitioa  of  Thomas  Sbiiiey,  esq.  to  put  in 
SHI  Answer  to  the  Petition  on  Friday  next ; 

*  The  whole  of  the  first  volume  of  Mr.  Hat- 
cell's  i^aluable  Collection  of  Precedents  relates 
40  the  matter  of  Parliamentary  Privilege,and  from 
$he  aerosal  of  Uiat  volume  it  should  seem  to  be  a 
Allbjeot  of  eonsiderabie  uncertainty.  Neither 
its  antiquity,  nor  its  origin,  nor  its  extent,  ^J^ 
pears  to  be  «teU  asceruined  ;  and  the  diversity 
of  opinions  res)>ecting  it,  is  very  remarkable. 

It  is  purt  of  that  Lex  et  Constiettulo  FArUa- 
meuli  of  which  lord  Coke  tells  us  '  ista  lex  est 
*  ab  omnibus  quarenda,  ^  multis  ic^norata,  h 
^  pancis  cegnita.'  **•  We  have  seen,''  says  Mr. 
Satsell  in  the  beginnine  of  the  fifth  chapter  of 
liis -first  volttflse,  ^  io  wliat  manner  the  Com- 
enons  were  at  diffeseiit  periods  obliged  to  malue 
nem  claims  of  privilege,  and  to  exert  oev 
modes  of  maintainii^g  and  defemling  those 
daams,  in  proportion  as  the  lengthening  the  du- 
cation  -of  th^  session  made  other  avocations  in- 
4MMi«enient  and  incompatible  with  tlieir  first 
^uty,  and  as  the  increase  of  their  consequence 
in 'the  elate  and  tlieir  inAuenoe  in  the  manage- 
eneot  of  aflUrs,  rendered  them  moce  an  object 
of  cbe  aitentioa  of  the  ministers  of  the  cfown." 

The  whole  of  Mr.  Hai^rave's  very  learned 
JPreface  to  lord  Uale*s  Treatise  on  the  Jurisdic- 
JUOQ  of  the  Lordd'  House  of  Parliament,  is  one 
footinued  .commentary  of  the  unsettledness  of 
this  X<jr  ft  Con$u€tudo  Parlhmenti,  find  of  dis- 
jpntes  between  the  two  Houses  concerning^ 
;  their  sespective  privileges.  And  tbe^  snine 
MpicB  arje  still  farther  illustrated  by  his  opi- 
,nipns  on  the  Cases  of  3ond  and  Butler,  and 
of  Perry.  See  Juridical  Argunnents,  &c.  vol. 
At -p*  I-  vpl.  2,  p.  188.  I  will  add  a  few  particu- 
lar^. The  Uuu^e  of  Commons  in  their  Apo- 
Jogy  and  satisfaction  to  be  preeepied  to  bis 
JOajesiy  *  (after  asaertii\g  that  their  priviUgjes 
^aod  liberties  were  tlveir  right  and  due  inherit- 
juice  no  less  than  their  yery  lands  and  .goods, 
and  that  their  makipg  of  request  in  the  en- 
trance of  parliament  to  enjoy  their  privilege, 
js  an  act  only  of  manners*  and  doth  weaken 
their  right  no  more  than  their  suing  lo  the  king 
Jbr  their. lands  hy  petition  ;  whereas  the  king 
jvonld  liave  it  that  their  privileges  were  derived 

^  Inserted  in  Hatsell's  Precedents  Appendix 
to  vol.  1,  and  also  in  1  Cobb.  Pari.  Hist.  jlOSO, 
intm  Petyt's  JusPjvliapieRtariugii. 

VOL.  VI. 


And  the  opinion   of  the  House   being  de- 
sired. Whether  by  his  Privilege,  as  a  member 
of  this  house,  he  is  not  excused  from  answer- 
ing the  Petition  in  the  Lords  house;  and  a    ■ 
Precedent  being  urged  in  the  like  case ; 

Ordered,  That  the  further  consideration  of 
the  matter  touching  the  Privilege  of  sir  John 
Fagg,  a  member  of  this  House,  be  adjourned 

from  the  grace  and  permission  of  his  ancestors 
an4  himself;  see  1  Hatsell  78,  138.  9  Hatsell 
S14i  S15j  2190  avouch  that  their  House  is  a 
court  of  record,  and  so  ever  esteemed ;  and  io  ■ 
Fitzherhert's  case,  1  HatseU  109,  they  recite 
that  they  are  a  court  of  record.  Lord  Coke 
(Co.  Litt.  S60,  a.  see  also  117,  b.)  describes  a 
court  of  record  to  be  a  court  of  justice,  which 
hath  power  to  hold  plea  according'  to  the 
course  of  the  common  law  of  real  or  mixed  ac- 
tions or  of  actions  guare  vi  et  armis,  or  of  per- 
sonal actions  whereof  the  debt  or  damage 
amounts  to  40  shillings  or  above.  (No  other 
court  hath  authority  to  fine  or  imprison.  Seo 
8  Coke's  Reports  38  b.  60  b.  150  a.  1  Salk. 
200.  3  Blackst.  Comm.  24.)  The  House  of 
Commons  (see  the  Journals  10th  and  11th  of 
May,  1571,)  assert,  That  they  ordered  a  fine 
of  20/.  to  be  assessed  upon  the  corporation  of 
Westbury.  Lord  Mansfield,  Burr.  Rep.  1336, 
in  speaking  of  that  particular  case  asserts, 
that  no  fine  could  be  imposed  in  the  House  of 
Commons,  and  lord  Hobart,  in  the  case  of  the 
King  against  lady  Arundel  and  Howard,  Hob. 
Rep.  110,  cited  by  Mr.  Clifford  in  Flower's 
case,  and  lord  Holt  in  the  King  and  Queen 
against  Knollys,  X  Salk.  511,  do,  it  may  ba 
arg'.ied,  deny  that  the  House  of  Commons  is  a 
court  of  record^  in  asserting  that  the  Journals 
are  po  records.  Mr.  Haiseirs  book  abounds  in 
reports  of  cootradictory  interpretations  as  to 
the  extent  of  the  Privilege  of  Parliament,  in 
matters  of  criminal  prosecutions  acainst  mem- 
bers. In  April,  1763  (see  Wjlkes's  Case  in 
that  year,  infra.)  the  Judges  of  the  court  of 
Common  Pleas  unanimously  decided.  That 
privilege  of  parliament  extended  to  cj^ses  of 
writing  and  publishing  seditious  libels.  Six 
months  afterwards  both  Houses  of  Parliament 
resolved,  that  privilege  of  parliament  did  not 
extend  to  such  cases.  .On  Feb.  17, 1769,  the 
House  of  Commons  resolved,*' That  JohnWilk<;t 
«q.  having  been  in  this  session  of  parliapiieoc 
expelled  this  house,  whs  and  is  incapable  of  be- 
ing elected  a  member  to  serve  in  this  present 
parlifiment,^  and  in  the  course  of  Several  pro- 
ceedings which  subsequently  occ^^red  respec^ 
ing  Mr.  Wilkes,  that  House  of  Commons  pivl- 
formly 'adhered  to  th^t  Sf^^ie  doctrine.  .On 
May  3, 178.2/it  w.9#  r/iSQlvt^dj  Ihai.**  J^wl^r 
4C 


May  5. — Resolved,  That  a  Message  be  sent  Uf 
the  Lords,  to  acquaint  them  that  this  House  hatli 
receired  infonimtaon,  That  there  is  a  PetitioB 
of  Appeal  depending  beforethem,  at  the  suit  of 


till  to-morrow  morning.  And  it  is  referred  to 
sir  Trevor  VVillt^mSy  Mr.  Hales,  sir  Rob.  Carr, 
sir  Aoth.  Irby,  or  any  nne  of  tbein,  to  inspect 
^e  journals  ;  and  give  an  account  to  the  House, 
pf  the  PrecedeQlin  the  case  oi*  Mr.  Hales. 

tian  Feb.  1?,  176^  should  be  expunged- from 
the  Journals' of  tiie  House,  as  being  subverbive 
.of  the  rights  of  the  whole  body  of  electors  of 
this  kiugdoniy  and  ordered,  That  all  the  Decia- 
rations,  &c,  respecting  the  election  of  John 
Wilkes^  esq.  should  be  expunged. 

Lord  Coke,  as  we  haf  e  seen,  writes  that  the 
^  Lex  Purliamenti  est  ^  multis  ignoratn,'  and  it 
is  pkin  that  in  the  passnge  where  that  phrase 
occurs  he  means  to  represent  the  knowledge  of 
it  as  ^ry  di^cuit  of  acquisition  :  but  lord  Holt 
-tells  us,  that  as  to  what  my  lord  Coke  says,"  that 
th%  <  lex  purliamenti  est  a  multis  igiu)raca,'  it  is 
only  because  they  will  not  apply  themselves  to 
understand  it."    See  Ld.  R^yra.  Rep.  1114. 

In  Crosby's  case,  a.  D.  1771,  infra^  Lord 
.Chief  Jubtice  De  Grey  says,  ."  I  wish  we  had 
some  code  of  the  law  of  parliumeut,  but  till  we 
have  such  a  code  it  is  ifif possible  we  should  be 
able  to  judge  of  it.''  But  Mr.  Justice  Black- 
. stone  on  the  other  hand  tells  us,  that  the  dig- 
.nity  and  indepcadcuce  of  the  two  Houses  are 
.in  great  me&<)iire  preserved  by  kecpiui;  their 
privileges  indefinite  :    and  according  to  him^  if 

•  all  the  privileges  of  parliament  were  once  to  be 
■et-down  and  ascertuined,  and  no  privilege  to 
be  allowed  but  what  was  so  defined  and  deter- 

•  Brined,  it  were  ctisy  for  the  executive  power  to 
devise  some  new  case  not  wklnn  the  line  of 
privilege,  and  under  pretence  thereof  to  harass 
any  refractory  member  and  violate  the  freedom 
of  parliament.  His  editor,  Mr.  Chrisiiau,  oh- 
•erves  upon  the  fallacy  of  this  reasoning  :  and, 
most  undoubtedly,  the  uncertainty  of  tlie  ex- 
tent of  parliamentary  privileges  must  afibrd  a 
refractory  or  arbitrary  House  of  Parliament, 
the  means  on  the  one  hand  of  uiurping  opon 
the  rightful  prerogatives  of  the  crown,  and  on 
the  ocber,  of  invading  the  just  liherties  of  the 
people.  And  accordingly  the  House  of  Lords 
on  Feb.  25,  1705,  resolved,  "  That  neither 
House  of  Parliament  hath  ai)y  power  by  any 
Vote  or  Declaration,  to  create  to  themselves 
any  new  privilege  that  is  not  warranted  by  the 
known  Laws  and  Customs  of    Parliament.'' 

.  See  the  Case  of  Ashby  and  White,  infra. 

In  Crosby's  Case,  the  Chief  Justice  lays  it 

'down,  that  when  the  House  of  Commons  ad- 

'judge  any  thing  to  be  a  contempt  or  a  breach 
of  privilege,  their  adjudication  is  a  conviction, 
nnd  their  6ominitment'in  consequence  is  exetu- 
tion  :  and  that  case^eem^  to  assert  the  doctrine, 

'that  the  courts  of  law  have  no  cognizance  of 

Snestious  of  contempt  or  breach  of  privilege  uf 
le  House  of  Commons.      "  It  is  true,"   said 
*Conld.  Justice,  "  this  court  did  in  the  instance 
'alfuded  to  (Wilkes's  case)  determine  upon  the 
privilege  of  parliament  in  the  case  of  a  libel, 
out  iheu   that  privilege  was  promalited  and 
tapvrn ;  it  eiusfcdia  resonlt  «ad  law  books. 


and  was  allowed  by  parliament  itself.  But 
even  in  that  case  we  now  know  that  we  were 
mistaken ;  for  the  House  of  Commons  have  since 
determined,  that  privilege  dues  not  extend  to 
matters  of  hbel.'* 

Blackstone,  afler  telling  us  that  the  privi- 
leges of  parliament  are  very  large  and  iudeli* 
nite,  proceeds : 

**  And  therefore  when-  in  SI  Hea.  6,  the 
House  of  Lords  propounded  a  question  to  tba 
judges  concerning  them,  the  Chtcf  Justice,  air 
Jolm  Fortescue,  in  the  name  of  bis  bretbreo 
declared,  *  That  they  ought  not  to  make  an- 
swer to  that  queiition :  lor  it  hath  not  beca 
ased  aforetime  that  the  justices  should  io  aoj 
wise  determine  the  privileges  of  the  Hif^h 
Court  of  Parliament.  For  it  is  so  high  and 
mighty  in  it*s  nature,  that  it  may  make  law : 
and  that  which  is  law,  it  may  make  do  law :. 
and  the  determination  and  knowledge  of  that 
privilege  belongs  to  the  lords  of  parllameut, 
and  not  to  the  justices.'  [Seld.  Baronage.]* 

In  this  passage  it  is  material  to  note  the 
phrase  ^  High  Court  of  Parliament,'  and  also  to 
consider  how  far  the  premises  establish  the  cou- 
dusion.  This  declaration  of  Fortescue  was 
made  in  the  notable  Case  of .  Thomas  Thorpe, 
SI  Hen.  6,  which  is  reported  at  some  length 
in  1  Hatsell's  Precedents,  28,  and  the  like  doc- 
trine is  to  be  found' ill  many  other  places.  [See 
what  is  said  by  the  Managers  of  the  Comiiiofis 
on  the  fifth  day  of  Lord  Suffbrd's  Trial,  a..^. 
1680,  infra.  See  also  the  Case  of  Lord  Dela- 
mere,  a.  d.  1685,  ir^raf  where,  as  it  scema,  a 
very  nice  and  subtle  distinctioiv  as  to  the  ooon- 
sauce  of  the  Judges,  is  made  between  iheprivi' 
lege  of  tl)e  peerage,  and  another  pouit  of  tlie  Ltx 
Parliamenti.  See,  too,  the  proceedings  upon  the 
matter  of  Jav  and  Topham,  a  d.  1089, and  those 
in  the  earl  of  Devonshire's  Case,  a.  d.  1087,  m- 
fraJ]  But  it  has  not  by  any  means  been  uncontest- 
ed. See  the  Observations  of  lord  Clarendon  (noia 
to  lord  Shaftesbury's  Case,  a.  d.  1077,  infra.) 
See  also  the  language  of  Holt,  C.  J.  in  the  cases 
of  die  King  v.  KnoUys,  of  Ashby  and  White,  and 
of  the  Queen  v.  Paty.  So  likewise  lord  Kenyoa, 
in  the  case  of  Rex  v.  Wright^  8  Term  Kep. 
says,  *^  I  do  not  say  there  can  be  no  case  in 
which  the  House  of  Commons,  and  Honse  of 
Lords  too,  may  carry  their  privileges  beyond 
the  law ;  and  when  that  is  the  case,  and  the 
subject  comes  judicially  before  a  court  of  Jaw, 
a  court  of  law  «>ill  not  swerve  irom  its  duty, 
'  but  will  decide  according  to  law."  See,  too, 
Mr.  Hargrave's  writings  alre!ady  referred  to, 
and  particulariy  his  opinion  in  the  case  of 
Bond  and  Bntler.  In  addition  to  whieh 
(not  to  mention  Wilkes's  case)  Mr.  llatseH(s^ 
1  Prec.  41,  et  seq.)  has  given  us  two  nntient 
cases  copied  by  Prynn  in  the  Fourth  Register, 
p.  7dS;  from  tha  fteoords  in  tbe  ^oort  of  £;^ 
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Thomas  Shirley,  etq.  against  sir  John  Fagg,  a 
nember  of  this  liouse ;  to  which  petidan,  ha 
isy  by  order  of  the  Hoose  of  Lords,  direcud  to 
answer  on  Friday  next;  and  to  desire  the 
Lords  to  have  a  regard  to  the  privileges  of  this 

chequer,  in  both  which  it  appears  that  the 
judges  did  take  upon  them  to  detenniiie  privi- 
lege of  parliameat : 

•<  J  be  arst  is  that  of  Donne  and  Walsh^  IS 
£dw.  4,  Kot.  30. 

"  BarthoU  Donne  brings  his  bill  against  Jofin 
Walsh,  a  servant  «f  Henry  earl  of  Essex,  for 
the  sum  of  14/.  ISt.  which  Walsh  owed  upon 
his  bond :  To  this  John  Walsh  in  his  answer, 
produces  the  king's  wrir  under  the  great  seal ; 
eujui  tenor  tequitur  in  hac  verba  : 

'^  *  £dwardus  Dei  gratia  rex  Angliaset  Fran- 

ciae,  et  dominus  Iliberui«,  thesaur.  et  baroni- 

bos  suis  de  scaccario,  satutem.    Cum  secun- 
dum consnetudinera  iu  regno  nostro  hactenus 

optentaui  et  approbatam,  domini  magnates, 

inilitea  comitatuum,  ac  cives  et  burgenses  ci- 

vitatum  ct  burgorum,  ad  parliameiita  nostra 

de  sommonitione  nostra  venientes,  ac  eorum 

faroiliarejB,    ratiooe    alicujus    transgressionis, 

debiti,   oompttti,   conventionis    aut    alterius 

contractus  ci^uscunque,  dum  sic  in  parlia- 

mentis  nostris   morentur,  arrestari  minime 

•debeant,  imprisonari,  aut  ''  implacttari ;"  ac 

jam  ex  querela  &c.  &c.  vobis  mandamus, 

quod  si  its  est,  tunc  placito  illi  coram  vobis 

ulterius  tenendo  supersedeatis  omnino,  et  ip» 

sum  a  prisona,  siqoa  occasione  prs^dicta  et 

uon  alia,  detineatur  in  eadem  sine  dilatione 

deliberari     facialis.      Teste    meipso    apud 

Westm.  85  die  Novembris,anno  regni  nostri  18. 
« '  £t  pnedicCiM  Johannes  Walshe  jam  de- 

feodens  dacit,  quod  ipse  est  et  dicto  85  die 

Novembris  et  senper  postea  fait  serviens  fii« 

nailiaris  prndicti  comitis,  et  cum  eo  ad  pras- 

dictum  parliamentum  venit.     £t  petit  judi- 
cium &e.    Et  euper  hoc  prsdictus  Barthok>> 

msus  petit,  quod  breve  iilud,  pro  eo  quod 

noo  habetur  nee   unquam   habebatur  talis 

coDsnetudo,  quod  magnates  etmilites  oomita- 

toum,  ac  cives  et  burgeoses  civitatam  et  bur- 

gonun  ad  parliamentum  de  sammoniiione  re- 

gia  veorentium,  ac  eorum  (amiliares  ratione 

•liciijiis  transgressionis,  debiti,  compoti,  con- 

ventus,  aut  alterius  contractus  cujuscunqne 

dum  aic  in  parliamento  regio  morentur,  mi- 

oime  debeant  implacitari,  prout  in  brevi  illo 

tp^cificatur  et  recitatar,  disallocetur.     , 
*'  *  £t  super  hocvisoetpraslecto  brevi  pnedicto 

per  barooes,&c.  habitoqaeavisamento  Justida- 

riorum  domini  regis  de  utroqoe  banco ;  Qoia 

videtur  prafatis  baronibas  de  avisamentu  ju»- 

tidariorum  prsedictorum,  quod  talis  habetur 

et  hahebator  consaetudo,  quod  magnates  et 

nilites  cemitataum,  ac  cives  et  burgenses  ci- 

vitatum  ct  burgotum  ad  parliamentum  de 

snmmonitioDe  regia  venientes,  ac  eorum  fiuni- 

liaret,  raliona  alicujus  traosgressionis,  debiti, 

oomputi,  convent ionis,  cqptractus  cujascun- 


'  qoe»  dum  sio  in  parliamento  regis  morentur, 
^  cajii  wii  aireiftwi  son  dtheati    aed  auUam 


House;  and  that  sir  Trevor  Williams  do  goop  • 
with  the  Message  to  the  Lards. 

Sir  Trevor  Williams  reports,  That  he  had  ' 
attended  the  Lords  with  the  Message  of  thia«. 
House,  concerning  sir  John  Fagu  :  aud  that  the^ 

*  hujusmodi    cousuetudinem  fore,   quod  quia . 
'  implacitari  debent,  preut  in  brevi  illo  6iippo- 
'  nitur ;    ideo  consideraturo  est   per  baronea  • 

*  prxdictos,  quod  breve  iilud  di:>aJloceiur,  et 

*  quod  prsdictus  Johannes  Walshe -respondeat,  . 

*  brevi  pnedicto  non  obstante  &ccJ 
"  The  next  case  is  that  of  Rvver  and  Cosins, 

taken  from  the  plea  roll  of  tlie  Exchequer,  Hil.  - 
term,  18  Edw.  4,  rot.  /.     Here  the  defendant* 
pleads  the  king's  writ,  in  wliich  the  custom  is 
set  forth  as  followeth ; 

'*  *  Edwardus  Dei  gratia  rex  6lc.  thes.  et* 
baronibus  suis  de  scaccario,  snlutcm.  Cum, 
secundum  consuetudinem  in  regno  nostro 
Angliae  hactenus  obtentam  et  approbatam, 
domini  mngnates  et  milites  comitaiuum,  ac 
cives  et  burgenses  ci vitatum  et  burgorum 
ad  pnrliauienta  nostra  de  summonitione 
nostra  veuieotes,  et  in  eisdem  murantea 
seu  resideiues,  ac  eorum  familicu^s  et  ser- 
vieiues  ratione  alicujus  transgressionis,  con»-, 
-puti,  convenu:nis,  seu  alterius  contractus 
cujuscunque,  dum  sic  in  parliamentis 
nostris  morentur,  arrestari  minime  de- 
beant, impn'sonari,  ''seu  implacitari."  Et 
jam  ex  (^ravi  querela  &c.  vobis  mandauiue 
quod,  si  ita  est,  tunc  pladto  illi  supersedeatis 
omnino  Ike,  &c.  Et  praidictus  Kobertus 
Cosyn  jam  deftndeus  dicit,  quod  ipse  ad 
respondendum -non  compelU  debeat,  et  petit 
judicium  et  breve  pnedictum  sibi  allocari,  &c 
'* '  Et  super  hoc,  prasdictus  Johannes  Ryver 
petit,  quod  breve  iilud,  pro  eo  quod  oon  habe- 
tur, nee  unquam  habebatur  talis  consnetudo, 
quod  magnates  &c.  minime  debeant  implaci- 
tari, disallocetur.' 

*'  Et  super  hoc.  The  barous  with  the  advio«_ 
of  the  judges  of  both  the  other  courts,  reciting^, 
verbatim,  their  opinion  in  the  former  case  of 
Walsh  and  Donne,  '  That  no  such  custom  >ez* 
<  isted  to  prevent  their  being. impleaded,'  disa^ 
low  the  writ." 

Mr.  Uatsell  refers  his  readers  to  Prynn's  Ob- 
servations on  these  two  cases  in  the  4th  Re- 
gister,  p.  768,  as  containing  matter  of  .mttch 
parliamentary  instruction,  but  I  have  not  now 
an  opportunity  of  making  such  reference. 

Mr.  Haii^rave  [See  his  Preface  to  lord 
Ha!e*s  Treatise  on  the  Judicature  of  the  Lords^ 
HoiiSe,p.  cxxxfx.]  possesses  a  rery  full  report  in 
MS.  of  Lord  Chief  Justice  Bridgeman*s  learn- 
ed judgment  in  the  Case  oT  Benyon  and' Eve* 
lyn,  C.  B.  Trin.  14  Car.  3,  in  which  after  a 
very  extensive  investigation  of  the  law  upon 
the  subject,^  the  authority  of  the  judges  td  tak4 
conusance  of  questions  of  Privilege  of  Parli»> 
ment  is  asserted,  and  that  authority  was  ae^ 
cordingiy  exercised  in  that  Case. 

This  topic  of  the  uusettledness  df  the  Xat  €$ 
QmnuiuiQ  J^orlUanaUif  m\gl\t  be  enlarged  b/ 
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Xbrds  will  return  an  answer  by  messengert  of 
their  own. 

May  7.— A  Mevsage  from  the  Lords  by  sir 
Wlliarti  Bevertham,  and  sir  Samuel  Clarke. 

"Mr.  Speaker,  The  Lords  have  considered 
of  the  Message  received  from  the  Hoose  of 
Commons,  concerning  privilege  in  the  case  of 
sir  John  Fagg,  and  do  return  thi«  answer, 
That  the  House  of  Commons  need  not  doubt, 
but  that  "  the  Lords  will  have  a  regard  to  the 
•*  Privileges  of  the  House  of  Commons  as  they 
«  hai'e  of  their  own." 
■  JUay  8.— A  Committee  was  appointed   to 

inspect  the  Lords  Journals,  to  see  what  entries  | 

*  .  ■  .... 

the  introduction  of  other  particulars,  such  for 
instances,  as  the  anciently  contested  question, 
Whether  Privilege  of  the  House  of  Commons 
should    be   enforced    by    Writ   of    PrivHege 
(Operating  as  a  supenedeas),  or  the  Speaker's 
Letter    (operating^  as   a   prohibition    or    in- 
junction) ;    the  attempt  made  by  the  House 
of  Lords,  and  successfully  resisted  by  Chief 
Justice   Holt,  to   compel  that  magistrate   to 
^re  the  reasons  of  his  judgment  in  Rex  v, 
KnoUys  [See  the  Case,  infrn.] ;  the  sbarply- 
niooted  question  whether  proceedings  upon  im- 
peachments are  abated  by  dissolution  of  par- 
liament ;    the  changes  in  practice  sfet  forth 
by  Mr.  Hargravb  in  his  learned  opinions  on  the 
Cases  of  Bond  and  Butler  and  of  Perry  [See  his 
Juridical    Arguments  and  Collections.];    the 
uncertainty  which  prevailed  as  to  the  course  to 
be  pursued  when  the  exercise  of  the  royal  func- 
tions was  interrupted  by  his  majesty's  illness 
iti  1788;     the  questions  ft«quently  agitated 
and  perhaps  not  yet  finally  set  at  rest,  con- 
cerning the  Bishops'  right  of  judicature  in  cases 
of  blood,  and  the  Lords'  interference  in  money 
bills.    See  also  in  Lord  Shaftesbury's  Case,  a. 
©.  1677,  infray  the  proceedings  in  the  House 
of  Lords  against  him  and  other  pe^rs,  and  the 
order  for  rescitidin^  the  same.    Bat  enough 
hfts  already  been  said  upon  the  subject. 

•*  All  privileges,*  says  Blackstotie,  *'  which 
derogate  from  the  common  law  are  nOw  at  an 
end,  save  only  as  to  the  freedom  of  the  mem- 
ber's person :  which  in  a  p^r,  by  the  f)rivilege 
6f  peerage,  is  for  ever  sacred  atid  inviolable ; 
Und  in  a  commoner,  by  the  privilege  of  parlia- 
ment, for  forty  days  after  crery  prorogation, 
and  forty  days  before  the  next  appointed 
teeeting  [S  Lev.  73.j ;  which  is  oow  in  effect 
ms  long  as  the  parliament  subsists,  it  seldom  be- 
ing prorogued  for  more  than  fourscore  days  at 
a  time.  As  to  aH  ether  privit^fcs  which  ob- 
strttct  the  ordinary  coarse  of  justice,  they  were 
restrained  by  the  statutes  VX  W.  3,  c.  S.  < 
mod  3  Anne  c.  18,  and  11  Geo.  ^  c.  24,  and 
are  now  toully  abolished  by  statute  10  Geo.  3» 
6.  &0i  which  enacts",  that  any  suit  may  at  any 
time  be  brought  against  any  peer  or  member 
of  parliament,  their  servants  or  any  other  per- 
son entitled  to  privilege  of  parliament ;  which 
rtliall  not  be  impeached  or  di^yed  by  pretence 
In  atky  iMcb  ^tiTiieg^  $  eknpt  HMC  tftpt  pcfvefci 
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ar»  tfaeriin  a»ade  afainst  sir  JabnFagg  a 
ber  of  this  House,  and  to  report  the  same. 

Jfay  IS.  Dr.  Shirley  ordered  by  tfaeCofaowDS  - 
to  be  sent  for  in  coatodyi  to  answer  his  brcseh 
of  the  Privileges  of  ibis  House,  in  prosecuting  a 
suit  by  petition  of  appeal  in  the  Lords*  bonie, 
against  sir  John  Fa|^  a  member  of  this  HouM 
during  the  session  and  privilege  of  parliament. 

And  a  Committee  is  also  appointed  to  irn 
spect  the  Lords  Journals,  to  see  what  hM  been 
doue  in  like  cases ;  and  the  said  sir  John 
Pagg  is  ordered  not  to  proceed,  or  make  aay 
answer  to  the  said  appeal,  without  the  licMti 
of  this  House. 

JIfayl  4.  Sir  T.Lee  reports  from  the  Committee 

■a.*i^—  111  ■■  ■   ■  I         ■■ 

of  a  member  of  the  House  of  Commons  ihstt 
net  thereby  be  subjected  to  any  arrest  or  im- 
prisonment. Likewise,  for  the  beneiit  of  cooh 
merce,  it  is  provided  by  statute  4  Geo.  8,  c.  35| 
that  any  trader  having  privilege  of  pariiament, 
may  he  served  with  legal  process  fur  any  jutt 
debt,  (to  the  amount  of  100/.)  and  aoitss  ke 
makes  satisfaction  within  two  months,  it  iksU 
be  deemed  an  act  of  bankruptcy ;  and  tbit 
commissions  of  bankrupt  mi^  be  issued  againtt 
such  privileged  traderiyiii  likeiDanaerasagaiBit 
any  other." 

By  Stat.  47  0.  5,  st.  3,  c.  40,  it  is  enacted, 
That  when  any  bilUhall  be  exhibited  in  a  court 
of  equity  against  a  member  of  the  House  of 
Commons,  a  sequestration  for  non-appearance 
may  be  obtained,  without  previously  leaVin^  a 
copy  of  such  bill  with  such  defendant. 

Mr.  Hatsell  informs  us : 

<*  On  the  meeting  of  the  new  paHinfacot  id 
November^  1774,  a  doubt  was  conceived  whe- 
ther the  act  which  Had  lately  passnli  sad 
which  had  taken  away  all  priviL*ge  of  pariii* 
ment  [the  lOih  Oeo.  5,  ch.^50.]  ir»*m  tlie  Br- 
yants of  membere^  ought  not  *'o  Have  aia^ 
some  alteratitKi  in  the  form  of  the  speaker's 
prayer.  I  coofess  I  was  Of  that  opiaioa;  aid 
sir  Fletcher  Norton  at  first  intended  to  make 
an  alteration,  by  daiming  all  tt)e  usual  piifi- 
leges,  except  where  tbe  aame  had  beco  varied 
or  taken  away  by  any  act  of  parliament.  Aad 
aecordingty  as  f  eon  as  be  was  ejected  $peakiT) 
he  commanicated  this  his  tnceatioa  t»  the 
House.  However,  apoii  further  ^on^iiknradoft 
and  efinversation  with'  lord  Apstey  the  Leid 
Chancellof,  he  thought  it  better  to  ahMehy  1^ 
ancient  form  i  Lord  Apetey  aArise^  this  ted 
said,  *  That  as  ao  alteration  had  been  nede 

<  formerly  on  the  paasiag  of  the  act  ie  kial 
«  Wiltiam'l  IJMe,  rctamig  m  the  prifilefie  of 

*  parliameat ;  and  aa  whatever  tbe  C^mmM 

*  daittied,  neither  the  (allawaiice  of  the  kiagj 

*  nor  iMieed  the  «laMi  ilieir,  eooM  ht  Mfpa^ 

*  to  inchide  'prtvilegM  not  weitfaewed  *y  !•*» 

<  he  was  of  opfMoa  thai  it  woartd  be  thetMrtr 

*  w»y,  ifn  order  to  prevent  aafdiftaoliies  «M» 
'  might  arise  upon  aa  edtemtma-,  ta  adhei*  td 

<  ^tt  osnal.'^ai;  aad  that  he  arae  ftidy^ 
« 1^  fhe  king^  amiwiM*  in  tha  afiMiinM 

«i»Mls.'   Sit  FlMdtef  If onm  MfMMiH 'I* 
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Uppointcd  to  Jntpcct  the  Journals  of  tlw  House 
of  LordSy  and  the  entries  therein,  in  the  case 
between  Dr.  Thomas  Shirley  and  sir  John 
Fagg  a  member  of  this  House,  That  the 
Committee  had  perused  the  Lords'  Journali, 
and  found  the  entries  to  be  as  follows : 

**  April  30.  Thomas  Shirley,  esq.  presented  a 
Petition  to  the  Lords. 

i*  Ordered,  Thet  the  said  sir  John  Fagg  may 
iMf  e  a  copy  of  the  said  Petition,  and  pat  in 
bia  Answer  thereunto,  in  writing,  on  Jb'ridny 
tfierth  day  of  May  neit,  at  ten  of  the  clock 
io  the  forenoon,  if  he  thinks  fit. 

**  May  5.  The  Commons  send  a  Message  by 
ur  Trevor  Williams : 

"The  Knights,  Citixens,  and  Burgesses  of 
the  House  of  Commons  in  parliament  assem- 
bled^ have  been  informed,  that  there  is  a  Pe- 
tion  of  appeal  depending  before  their  lord- 
ships, at  the  suit  of  Thomas  Shirley,  esq. 
against  sir  John  Fagg  a  member  of  their 
House.  To  which  Petition  he  is,  by  their 
lordships  order,  directed  to  answer  on  Friduy 
next,  and  desire  their  lordships  to  take  care  of 
their  privilt-ges. 

"  Answer,  That  this  House  have  considered 
of  dieir  Message,  and  will  send  an  Answer  by 
messengers  of  their  own. 

'*  Ordered,  That  the  Committee  for  Privi- 
leges do  meet  tliis  afternoon,  to  consider  of 
the  Message  received  from  the  House  of  Com- 
moBS  this  day,  concerning  Thomas  Shirley, 
esq.  and  sir  John  Fagg.a  member  of  the  House, 
and  search  precedents  in  the  case,  and  report 
to  the  House  to  morrow  morning. 

*«  May  6.  The  earl  of  Berks  reported,  "  That 
the  Committee  of  Privileges  having  met  and 
cDAsidered  of  what  was  referred  to  them  in 
the  case  between  Thomas  Shirley,  esq.  and 
sir- John  Fagg  a  member  of  the  House  of  Com- 
iBOBs>  and  the  Message  from  the  House  of 
Commons  thereupon ;   have  ordered  Ikira.  to 

this ;  and  accordingly  sent  to  acquaint  lord  A  p- 
«tey,  that  he  would  make  the  claim  in  the  an- 
cient form  of  words,  without  any  alteration; 
he  did  so,  and  received  the  usual  answer. 

"^  This  matter,  therefore,  whethi*r  at  the  time 
-decided  right  or  wrong,  is  now  at  rest." 

Upon  this  Mr.  Hatsell,  afler  referrtag  to  it. 
12  and  13  W.  8,  c.  3,  observes : 

^  But  the  diflfereuce  between  this  act  lind 
.the  Mitnte  of  the  l6(h  of  Geo.  3,  ch.  50,  with 
Kspect  10  this  qoettm  is,  ihat  the  fon»er  act 
iaft  oertam  prhiteges  to  the  servants  of  mem- 
bers ;  so  that  the  Speaker  might  stiAi  very  pro- 
fieriy  ctHMd  theee  privileges,  whatever  they 
were :  Dot  the  latter  act  expressly  takes  awny 
lr«m  eeiVants  ail  privilege  wlwftever,  personal, 
w  w«U  as  privilege  from  suits :  It  seems  tlierc- 
Atre  ratiMT  paiticMkr,  that  the  Speaker  of  the 
ileose  of  Commons  should  pray,  and  the  Lord 
ChanocUor  in  his  majesty's  name  should  allow, 
•nvilegeft  to  a  set  of  men,  wlio,%y  law,  have  no 
fri%ilcge4ilaU." 

itsf)peafs  that  the  «laiin  m  still  made  in  the 
ucitat  teHiQ^  WMd^    «#eiM»b.  Pm4.  £><h. 


report.  That  the  Committee  have  found  that 
the  House  did  reter  the  business  of  Mr.  Hale 
and  Mr.  Sling^by,*  upon  the  like  Message  of  the 
House  of  Commons,  to  the  Committee  of  Privi- 
leges ;  who  did  report  to  the  House,  That  it  is 
tk^  undouk>ted  right  of  the  Lords  in  judicature^ 
to  receive  and  determine  in  time  of  parliamenty 
appeals  from  inferior  courts,  though  a  member 
of  either  House  be  concerned,  that  there  wemf 
be  no  failure  of  justice  in  the  land  ;  and  the 
House  did  agree  with  the  Committee  therein  s 
and  thereupon  the  Committee  do  humbly  ofier 
to  their  lordships,  upon  this  occasion,  to  taka 
the  same  course,  and  to  insist  upon  their  just 
rights  in  this  particular,  which  their  lord* 
ships  v»ill  be  pleased  to  signify  to  the  House 
of  Conuoons,  in  such  manner  as  they  shall 
think  fit.'* 

**  Tlie  HoBse  agreed  with  the  Committee  iof 
this  Declaration,  and  ordered  the  same  to  be 
entered  into  the  Journal-book  of  this  House, 
as  their  Declaration,  viz. 

**  That  it  is  the  undoubted  right  of  the  Lords 
*'  in  judicature,  to  receive  and  determine  in 
^*  time  of  parliament,  appeals  from  inferior 
**  courts,  though  a  member  of  either.  House  be 
'*  concerned,  that  there  may  be  no  failure  of 
**  justice  in  the  land/' 

**  Then  it  was  moved,  Tliat  the  former 
Answer  sent  to  the  House  of  Conunons,  in  tlie 
case  of  Mr.  Sliogsby  and  Mr.  Hale,  mi^bt  be 
given  now  to  the  House  df  Commons,  m  this 
case  of  sir  J.  Fage ;  and  that  the  Declaration  and 
Report  agreed  to  this  day,  might  be  added  to  it. 

**  The  Declaration  aforesauJ  was  read,  ai^d 
the  qoesciou  being  put,  Whether  this  -shall  be 
as  a  pait  of  the  Answer  to  be  given  to  the 
House  of  Commons  ?    It  was  negatived. 

'<  The  Answer  returned  formerly  to  the 
House  of  Commons,  in  the  case  ofMr.Slingsby 
and  Mr.  Hale,  was  in  these  words  ;  **  That  the 
*<  House  of  Commons  need  not  dottbt  but  that 
**  their  lordships  will  have  a  regaid  to  the  privi- 
''  vileges  of  the  House  of  Commons^  as  the^ 
**  have  of  their  own.'* 

"  The  qwesdon  lieing  put.  Whether  this  A»* 
swer  shall  be  now  returned  to  the  Message 
from  the  House  of  Commons?  It  was  *•• 
so4ved  ill  the  alBrmative. 

**  May  the  7th,  it  was  sent  aocordiogiy. 

*<  May  T.  Whereas  ibis  day  was  apposntcd 
for  sir  John  Fagg  to  put  in  an  Ans«»er  to  the 
petition  and  appeal  of  Thomas  Shirley,  esq. 
depending  in  (his  House,  if  he  thought  fit;  the 
said  sir  J«»hii  ftf^  appearing  persdnaily  this 
day  Ht  the  bar,  and  desiring  longer  tiine  to  put  in 
an  Answer  i4iereuAto;  It  isihenewpon  ordered. 
That  the  said  sir  John  Fagg  Imth  her^y  further 
time  given  him  for  putting  in  his  Ans^^^er,  till 
Wednesday  oeit,  being  the  12th  day  of  this  in* 
scant  May,  at  ten  o'chM:k  io  the  foeeneea.'^ 

HoxKE  OF  Loans,  Maif  %4u 
Tlie  Lord  Moben  acquainted  the  Home  %f 
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*  See  the  quotati^in  firom  Hargrave^Maem* 
ing  thii  •fbiri  aft  ;lht  end  eif  Clw  C«M. 
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Lords,  "  Tbftt  going  out  of  this  IIoiiM  into  the 
Lobby,  Dr.  Thomas  Sliirley,  ciilliog  to  bis  lord- 
3liip,  told  him,  That  a  io€Menger  pt'  the  House 
«f  Coni>inon8  bod  arrested  him,  by  virtue  of  a 
Warrant  under  the  Speaker's  hand,  dated  the 
14tb  of  this  instant  May ;  and  told  him,  he 
would  not  leave  hira,  but  follow  him  until  he 
iabmitted  himself:  upon  this,  the  messenger 
came  to  the  lord  Mohun,  and  delivered  him 
the  Warrant ;  who  having  read  it,  the  officer 
would  have '  snatched  it  out  of  his  hand  ;  but 
his  lordship  told  him,  he  would  carry  it  where 
luiother  use  should  be  made  of  it."  ' 

And  his  iordsiiip  presented  the  said  Paper 
'  to  this  Bouse  ;  which  was  read  as  followetn  ; 

'  By  Y^rtxMe^  of  an  order,  made  the  19th  day 

*  of  May  1676,  by  the  honourable  the  House 
^  of  Commons  assembled  in  parliament,  these 
'  a^e  to  require  and  Authorize  you  forthwith  to 
'  apprehend  Dr.  Thomas  Shirley,  and  bring  be- 

*  fore  the  House,  to  answer  his  breach  of  pri- 

*  vilege,  in  prosecuting  a  suit^  by  petition  of  ap« 
'  peal,  in  the  Lords  House,  against  sirJohn  Fagg 
'a  Member  of  this  House:  And  for  so  doing, 

*  this  shall  be  your  Warrant.     Given  under  my 

*  haiid  on  Friday  the  14th  day  of  Mcy,  in  the 

*  97ihyearofthe  reign  of  our  sovereign  loH  king 
'^  Charles  the  second,  &c.  Annoqo»3  Dommi 
M675.  '  Edward  Set MOUR,  Speaker.' 

**  To  sir  James  Northfolk  knight,*  one  of 
his  majesty's  seqcants  at  anns  in  ordi- 
nary now  attending  the  hon.  House  of 
Commons,  his  deputy  or  deputies.'' 

The  House  took  this  matter  into  considera- 
tion, as  being  a  violation  of  their  Privileges. 
And  after  some  debate,  a  question  beiug  put, 
**  Whether  Dr.  Thomas  Shirley  shall  be  now 
called  in  ?''  It  wns  resolved  in  the  afiirmative. 

Upon  this  Dr.  Thomas  Shirley,  Patrick  Por- 
ter, and  Richard  Clayton,  were  examined,  upon 
«ath,  at  the  bar,  conceruing  this  business. 

Altera  further  debate,  it  is  ordered,  That 
this  Message  should  be  sent  to  the  House  of 
Comuiens ;  viz.  **  That  the  Lords  spiritual 
and  temporal  in  parliament  assembled,  having 
received  a  Warrant  brought  before  them,  for 
the  apprehending  Dr.  I  homas  Shirley^  signed 
'*  '£aw.  Seymour,  Speaker,''  which  they  have 
herewith  sent  to  be  shewed  to  the  House  of 
Commons,  do  desire  to  know  from  tliat  House, 
whether  it  be  a  Warrant  ordered  by  that  House 
or  no  r' 

This  Message  was  sent  by  sir  M.  Brampston 
and  sir  Wm.  Glascocke  :  who  are  t<i  let  the 
House  pf  Commons  know,  <*  That  they  are  ap- 
pointed to  return  with  the  original  Warrant." 

House  of  Commons,  May  14. 

Sir  John  Fagx  put  in  his  Answer  to  the  pe- 
tition of  Mr.  Siiirley.-— A  debate  arising  there- 
upon, touching  the  privilege  of  the  House, 

Resolved,  That  the  Appeal  brought  by  Dr. 
Shirley  in  the  House  of  Lordf ,  against  sir  John 

*  Fajey  a  member  of  this  House,  and  the  pro- 
ceellilic^  thevettpon,  are  a  breach  of  the  un- 
doubted fifht  Mid  privilege  of -this  Houses" 


The  House  of  Commons  being  informed,  that 
the  Warrant  of  this  House  for  taking  of  the  said 
Dr.  Shirley  into  custody,  was  forcibly  taken 
away  and  detained  from  the  Serjeant  at  arms 
his  deputy^  attendii^  this  House,  by  the  lord 
Mohun  ;*  And  the  sepjeanrs  deputy  being  rail- 
ed in  and  exatniued  as  to  the  matter  of  fact 
gave  thif  testimony : 

'  ^*  That  he  found  Dr.  Siiirley  in  the  inner 
lobby  of  the  House  of  Lords,  and  that  he  came 
to  him,  and  desired  to  speak  with  him,  uud  ac- 
quainted him  that  he  had  a  warrant  from  the 
House  of  Commons  to  apprehend  him,  and  de* 
sired  to  know,  whether  he  could  bhew  him  any 
reason  to  excuse  him,  that  he  might  not  serve 
tlie  warrant  on  him  r  and  that  lie  likewise  told 
him,  that  he  would  not  execute  the  warrsiDtoii 
him  in  that  place,  but  desired  of  him,  that  he 
would  go  along  with  him  freely ;  and  that  in 
case  he  would  not,  he  would  take  his  oppo^ 
tunity  in  another  place. 

*'  And  that  the  said  lord  Mohun  comiDjsin, 
in  the  mean  time,  required  him  to  shew  his 
warrant ;  which  he  producing,  the  lord  Muluin 
laid  hands  on  it,  and  held  it  so  fast,  that  it  wii 
in  danger  of  being  torn,  and  that  theretere  he 
was  forced  to  part  wiih  it,  and  desiring  to  have 
it  again,  the  lord  Mohun  refused  it,  but  car- 
ried the  warrant  into  the  H^uae  of  Lords. 
That  Dr.  Shirley  afterwards  refused  tu  go  niou^ 
with  him, saying,  that  he  was  not  then  hispri- 
soner  ;  and  that  several  persons  interpssuig, 
the  doctor  escaped  from  them."    Upon  debate, 

Resolved,  **  That  a  Message  be  sent  to  the 
Lords  to  complain  of  the  lord  Mohun  for 
forcibly  taking  away  and  detaining  the  warrant 
of  this  House,  from  the  deputy  serjeant  at  armi, 
for  taking  of  Dr.  Shirley  into  custody;  and  to 
demand  the  justice  of  the  Lords  House  against 
the  said  lord  Mohun.'' 

And  that  the  lord  Ancram  do  go  ap  *to  thi 
Lords  with  the  Message. 

Ordered,  That  Mr.  Speaker  do  issue  fonk 
a  new  warrant  to  the  serjeant  at  arms  atteod- 
ing  this  house,  for  apprehending  Dr.  Thomas 
Shirley,  to  answer  his  breach  of  privile|e,  for 
prosecuting  a  suit  by  petition  of  appeal  in  the 
Lords  House,  against  sir  JohaFagg  a  'member 
of  this  House,  during  the  session  and  privilege 
of  parliament. 

«         House  of  Loans,  May  14. 

A  Message  was  brought  from  the  Coaaoo^ 
by  the  earl  of  Ancrain  and  other^  to  this  effect : 

^*  My  Lords ;  I  am  commanded,  by  the 
knights,  citizens,  and  burgesses  of  the  House  9f 
Commons,  to  complain  to  your  lordships  of  the 
lord  Mohun,  for  forcibly  takinf ,  and  detaioiBg 
from  the  deputy  serjeant  of  this  House,  the 
warrant  of  this  House,  for  the  apprehending 
of  Dr.    Thomas   Siiirley;   and   demand  the 

*  Possibly  fatlier  of  the  Lord  Mohoo  who 
was  twice  tried  for  n)urder.  Sec  the  cases  ▲.  9* 
1693,  and  1699  ififra.  In  the  first  of  those 
cases  the  lord-high<»*steward  speaks  to  bin  st 
being.at  thill  time>.vtr^/om>g.mii9«.    ..    •" 
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justice  of  jour  lordsliips  agaiust  lord  Moliuu." 
Ordered,  Thai  this  Answer  be  returned  to 
this  Messaire  brou^l)t  from  tlje  Hoase  of  CoW 
mons  :  "  That  tl»is  House  hath  considered  of 
the  Messa{;e,  and  tlic  matter  therein  cotnplained 
of;  and  do  find  that  the  lord  Mohan  hath 
done  nochinj;  herein  but  %? Iiat  was  according 
to  his  duty." 

The  messengers  were  called  in  ;  and  the 
lord-keeper "  gave  ihem  the  answer  uhovesaid. 
•  Whereas  Thomas  Shirley,  esfj.  his  majesty's 
physician  in  ordinary,  hatli  n  cause  depending 
in  thib  House,  by  way  of  appeal,  against  sir  John 
Fagg,  n.  member  of  the  House  of  Commons, 
and,  by  law  and  cmirse  <jf  parliament,  ought 
to  have  privilege  aod  freedom  from  arrest : 
It  is  ordered,  by  the  Lords  spiritual  and  tem- 

?oral  in  parliament  assembled,  '*  That  the  snid 
'horn as  Shirley  be,  and  he  is  hereby,  privi- 
]e};ed  and  protected  accordintrly,  by  the  autho- 
rity of  this  House,  duriitg  the  depending  of  his 
said  cause  in  this  House  ;  and  all  persons  what- 
ioever  are  hereby  prohibited  from  arresting 
or  otherwise  molesting  the  said  T.  Shirley  upon 
any  pretence  whatsoever,  as  they  and  every  of 
Ihem  will  answer  the  contrary  to  this  House/' 

House  of  Commons,  May  15. 

Tlie  lord  Ancram  reports,  fvoxn  the  Lords,  that 
ke  had  in  obedience  to  the  commands  of  the 
'House  of  Commons  attended  the  Lords,  and  deli- 
▼ered  the  Message  concerning  the  lord  Mohun's 
taking  away  and  detaining  tlte  warrant  for  ap- 
prehending Dr.  Shirley:  And  that  the  Lords 
Lad  returned  this  Answer  ; 

'*  Gentlemen  of  the  House  of  Commons  ; 

The  Lords   have  considered  of  your  Message, 

'and  of  the  complaint  therein  ;  and  they  return 

^on  this  Answer,That  they  find  lord  Mohun  bath 

done  notliing  but  what  is  according  to  hisduty." 

Resolved,  That  the  appeal  brought  by  Dr. 
Shirley  in  the  House  of  Lords  against  Sir 
John  Fagg,  a  meniber  of  the  House  of  Com- 
mons, a/id  the  proceedings  thereupon,  is  a 
'breach  of  the  undoubted  Rights  and  Privilejres 
of  the  House  of  Commons  ;  and  therefore  the 
Commonsdesire,  that  there  be  no  further  pro- 
ceedings in  that  cause,  before  their  lordships. 

Ordered,     That  a    Conference  be   desired 
•wit^  the  Lords  concerning  the  privileges  of  this 
House,  in  the  Case  of  sir  John  Fagg  ;  and  that 
sir  Thouias  Lee  do  go  up  to  the  L^rds  to  de- 
sire a  Conference. 

A  Message  from  the  Lords  by  sir  Monde- 
ford  Brampston,  and  sir  William  Glascock  : 

"  Mr.  Speaker  ;  We  are  commanded  to  let 
this  House  know,  that  the  Lords  spiritual  and 
temporal  assembled  in  parliament,  have  re- 
ceived a  Warrant,  signed  Edward  Seymour, 
which  they  have  appointed  us  to  shew  you ; 
«nd  desire  to  know,  wl>ether  it  be  a  warrant 
ordered  by  this  House  V* 

The  matter  of  the  Message  being  debated, 

the  question  being  put,  that  the  word  *  unpar- 

'<  fiamentary,'    be   part  of   the  Answer  to  the 

JiOrds  Message. — It  passed  in  the  negative. 

*'   HowKody  Jb»i  the  metttn|enba  aall«d  in, 


and  that  this  Answer  be  returned,  <'  That  fhitf 
Houfe  will  consider  of  the  Messace."  \  . 

The  messengers  betug  called  in,  Mr.  Speaker 
does  acquaint  them,  that  the  House  will  con- 
sider o/  the  Message. 

Resolved,  That  the  Message  last  received 
from  the  Lords,  is  an  unparliamentary  Message. 

Resolved,  That  a  Conference  be  desired  to 
be  bad  with  the  Lords  npoo  the  subject  mattet 
of  the  last  Message  received  from  the  Lords.    . 

Resolved,  That  it  be  referred  to  Mr.  Gar- 
raway,  &c.  to  draw  up  Reasons  to  be  oflfercd  at 
the  said  Conference. 

Then  the  House  being  informed,  that  there 
is  a  cause  upon  an  appeal  brought  up  by  sir 
Nicholas  Sioughton,  against  Mr.  Onslow,  a 
member  of  this  House,  appointed  to  be  heard 
at  the  bar  of  the  Lords  House : 

Resolved,  That  a  message'  be  sent  to  the 
Lords  to  acquahit  thein,  that  this  House  has  re- 
ceived information  that  there  is  a  cause  opoo 
an  appeal  brought  by  sir  Nicholas  Stooahton 
against  Mr.  Onslow  a  member  of  tlus  Ilouse, 
appointed  to  be  lieard  at  the  bar  of  their  House, 
on  Monday  next ;  and  to  desire  their  lordships 
to  have  regard -to  the  privileges  of  this  House  : 
And  that  sir  Richard  Temple  do  go  up  with  the' 
Message  to  th«  Lords. 

Ordered,  That  Mr.  Onslow  do  not  appear 
any  further  in  the  prosecution  of  the  Appeal 
brought  against  him  by  sir  Nicholas  Stoughtoo, 
in  the  House  of  Lords. 

Ordered,  That  sir  Nicholas  Stoughton  b% 
sent  (or  in  custody  of  the  serjeant  at  arms  a^ 
tending  this  House,  to  answer  his  breach  of 
privilege  in  prosecuting  a  suit  in  the  Hoose  of 
Lords,  against  Arthur  Onslow,  esq',  a  member 
of  this  House,  during  tlie  session  and  privilege 
of  parliament. 

Resolved,  That  whoever  shall  appear  at  tbt 
bar  of  the  Lords  House,  to  prosecute  any  sail 
against  any  member  of  this  House,  shall  be 
deemed  a  breaker  and  infringer  of  the  righta 
and  privileges  of  this  House. 

Housa  OF  Lords,  May  17. 

The  Messengers  sent  to  the  House  of  Com- 
o)ous  on  Friday  last,  with  the  Measape  con* 
cerning  the  business  between  Dr.  Tho.  Shirley 
and  sir  John  Fagg,  return  with  this  Answer  : 

That  they  have  delivered  tlieir  hardships 
Message,  with  the  warrant,  to  the  Ho^se  of 
Commons ;  who  return  this  answer.  That  tbey 
will  consider  of  their  lordships  Message,  as  to 
return  of  the  warrant  (which  they  demanded), 
they  had  no  answer  from  the  House  of  Commons. 

A  Petition  of  sir  Nicholas  Stonghtnn  was 
read  ;  complaining,  *'  That  there  is  an  Order  of 
the  House  of  Commons  issued  our,  to  attach 
his  person,  aod  so  deprive  him  of  his  liberty 
from  following  his  Appeal  depending  in  this 
House  against  Mr.  Onslow.'' 

A  Messase  was  brought  from  tbeHoaseof 
Commons,  oy  sir  Thomas  Lee  and  otiieis ;  who 
did,  in  the  name  of  the  House  of  Commons, 
desire  a  Conference,  touching  their  Frivilegts 
in  tfaa  €aw  of  sir  John  Fagg. 


' 
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The  Answer  returned  was  :  That  this  House 
agrees  to  a  Confereace,  and  cio  appouit  the 
same  to  be  preseatJj,  in  the  Painted  Cbamt^rr. 
The  JLord-Keeper^  the  Xiord-Privy-seal,  £. 
Bridgwiiter,  £.  Boliu broke,  E.  Sbnftsbury. 
Bp.  Sanita,  Bp.  Rochester,  Ld.  HoUisp  were 
apjpoiated  reporters  of  ilus  Cmvl'ercoce. 

The  House  was  adjourned  during  pleasure, 
isd  the  Lords  went  to  the  Coufereace  :  which 
beinc  ended,  the  Huuse  was  resumed. 

Then  the  Lord  Keeper  and  ihe  rest  of  the 
fieporters  gave  the  Hoove  a  Report  of  the  ef- 
fect of  the  late  ConfereDce  ;  which  was, 
**  te  cnmmuAicate  to  their  lord^iips,  by  sir 
fiidtard  Temple  (wlio  said  he  was  appointed  by 
the  House  of  Comoions  to  coromuoicate  to  you), 
a  Resolve  of  that  Hou>e ;  viz.  Re^ioUed,  &c. 
That  the  appeal  brought  hy  Dr.  Shirley,  in  the 
House  («f  Lords,  against  sir  John  Fagx,  a  mem- 
lier  of  the  House  f»f  Commons,  and  the  pro- 
oeediAic  thereupon,  is  a  breach  of  tiie  undoubted 
rights  and  privileges  of  the  House  of  Commons ; 
Mid  therefore  the  Commons  desire,  that  there 
be  no  further  proceedings  io  that  cause  before 
Cbeir  lordships. '^ 

The  House  took  the  matter  of  this  Confer- 
•ace  into  consideration  ;  and,  after  a  serious 
debate,  made  this  declaration  following  ; 

**  The  Lords  do  order  and  declare,  That  it 
is  the  tindoubted  right  of  the  Lords,  in  judica- 
ture, to  receive  and' determine,  in  time  of  par- 
liament, appeals  from  inferior  courts,  though  a 
aaeaiber  of  either  House  be  concerned  therein, 
that  there  may  be  no  failure  of  justice  in  tlic 
laod;  and  from  this  right,  and  the 'exercise 
thereof,  the  Lords  will  not  depart/' 

A  Message  was  brought  from  the  House  of 
Commons,  oy  sir  Riclmrd  Temple  aod  others : 
To  acquaint  their  lordships,  that  the  Commons 
'liwe  received  information,  that  there  is  a  cause 
vpon  an  appeal  brought  by  sir  Nicholas  Staugh- 
ton  against  Mr.  Oiwlowe,  a  member  of  the 
House  of  Commons,  to  be  heard  at  the  bar  of 
their  Lordships  House  on  this  day  ;  and  to  de- 
sire their  Lordships  to  have  regnrd  tsi  the  privi- 
leges of  the  House  of  Commons. 

The  Messengers  were  called  in ;  and  bad  this 
•aswer  returned  to  their  Message : 

^<  That  the  Lords  have  considered  of  their 
Message :  and  do  declare,  That  it  is  the  uo* 
doubted  right  of  the  Lords,  in  judicature,  to  re- 
ceive and  determine,  in  time  of  parliament,  ap- 
fsals  from  inferior  courts,  though  a  member  of 
either  House  be  concerned  therein,  that  there 
laay  be  no  fisilure  of  justice  in  the  land ;  and 
from  tliis  right,  and  tlie  esercise  thereof,  the 
Xorda  will  not  liepart/' 

The  House,  taking  the  petition  of  sir  Nicho- 
las Staugbton  into  consiiieration,  made  this  eo-^ 
wiing  Onler : 

**  Upon  reading  the  petition  of  sir  Nicholas 
Staoghton;  shewing,  Tliat,  having  an  appeal 
sicpending  in  this  House,  against  Arthur  On-  | 
•km,  flV|.  a  member  of  the  House  of  Com- 
.■ions,  he  is  in  danger  of  l»eing  arrested,  by  an 
4mitr  of  the  House  of  Commons,  Air  that  ap- 
peal j  aid  therefor^  prayeih  tfas  pruiectioft  of 

•     3 


this  House,  that  be  may  have  hterty  to  prose* 
cUte  hi«  said  appeal  with  freedom :  It  is  tliere- 
upou  Ordered,  That  the  said  sir  Niclmlai 
Staughton,  and  his  attorney,  and  such  other 
person  or  persons  as  he  shall  employ  in  prote* 
cutiiig  the  said  appeal  before  this  House,  be, 
and  are  hereby,  privileged  and  protected  ac- 
cordingly by  this  House,  during  the  depending 
of  the  said  appeal  before  this  House;  and  sU 
persons  whatsoever  are  hereby  prohibited  froa 
arresting,  imprisoning,*  or  otherwise  molniing, 
the  said  sir  Nicholas  Staughton,  or  bis  ssid  sir 
torney  or  agents  upon  any  pretence  whatsocveTi 
during  the  time  aforesaid,  as  they  and  «vm 
o£  (hem  will  answer  the  contrary  to  this  Houis. 

House  of  Commoks,  May  17. 

Sir  Richard  Temple  reports,  That  the  pc^ 
son  appointed  had  atteotfed  the  Lords,  siul 
delivered  the  Vote  of  this  House,  cooceruiog 
the  A  upeal  brought  by  Dr.  Shirky  agsioit  sir 
John  Fagg. 

Sir  Thomas  Lee  reports  from  the  oonunittsi 
appointed  to  draw  up  Reasons  for  theCo^* 
fereoce  to  be  had  with  the  Lords,  Ressooi 
agreed  by  the  committee;  which  are  as  follow, 

"  For  that  the  Message  is  by  way  of  inteiro- 
gatory  upon  the  proceedings  of  the  Hoose  of 
Commons,  in  a  case  cont:ernIng  the  priviliy  of 
a  nwmberof  that  House,  of  which  tliey  are  pro- 
per judges.  For  that  the  matter  of  the  Meum 
carries  in  it  an  undue  reflection  upop  till 
Speaker  of  the  House  of  CooMuons.  For  that 
lite  matter  of  the  Message  doth  highly  reilsct 
upon  the  whole  House  of  Commons,  io  their 
Lordships  questioning  that  House  concsroisg 
their  own  orders ;  which  they  have  the  msit 
reason  to  appreliend,  because  the  day  befiw 
this  messsge  was  brought,  to  them,  the  wanast 
was  owned  by  the  complaint  of  the  House  of 
Commons  to  their  lordships,  that  the  sans  vu 
taken  and  detained  from  a  servant  of  tb^  hy 
a  peer;  which  imports,  that  the  question  in  tint 
Message  coidd  not  be  for  information  only,  sod 
so  tends  to  interrupt  that  mutual  good  .OQiTt* 
spoodency,  which  ought  to  be  preserved  Wr 
violahly  Mtween  the  two  houses  of  parlisiaeiic. 

,    House  of  Comcoirs,  Mmy  18. 

Sir  Richard  Temple  reports  from  the  tofc 
That  he  had  attended  their  lordships  accoid-, 
im^  to  the  command  of  this  House,  with  ^  I 
Message  in  the  case  of  Mr.  Onslow  :  to  wludi 
the  Lords  returned  an  answer,  which  being  » 
writing,  was  delivered  in  at  the  d^k'i  ubifi 
and  read ;  and  is  as  foUowetb : 

<'  The  Lords  do  declare,  That  it  is  the  un- 
doubted right  of  the  Lords  in  judicstorSr  to 
receive  nud  determine  in  time  of  parlisipoit 
appeals  from  inferior  courts,  though  a  vat0^ 
of  either  House  he  concerned,  that  tber^  o^f 
lie  no  failure  of  ju^ti^e  in  the  land:  aod  fM 
this  right,  and  the  exercise  thereof,  their  Wrd-  I 
ships  will  not  depart.** 

The  matter  ol  the  I/>rds  Answer  beiag  df- 
bated,  ReMilved,  <•  That  it  is  the  ond<HihC«d 
ff^ht  of  this  ilottWy  ihMnofie  of  ihoir  n^ 
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hm  he  iQoiiBoo^  to  attend  the  liou9e  of 
liOrdt  durrng  the  flitting  or  privilege  of  parlia- 
ment.'* 

Ordered,  That-  Sir  Henry  Ford  do  go  up 
^  to^the  LordSy    to  desire  a  Conference  upon 
the    suhject-matter    of   their   Message    con- 
cerning   the  Warrant    for  apprehending  Dr. 
Shirlej. 


House  of  Lords,  May  19. 

The  siMpe  Lords  that  reported  the  hist  Con- 
&rence*with  the  Commons  are  appointed  to 
raport  this  Conference  the  Lords  are  going  to. 
The  House  was  adjourned  during  pleasure,  and 
the  Lords  went  to  fthe  Conference ;  which  being 
ended,  the  Hojuse  was  resumed. 

The  Lord  Keeper  reported  the  eSect  of  the 
Conference;  which  was  managed  by  Mr. 
Powle,  whosaidy  <<That  the  House  of  Com- 
mons had  desired  this  Conference  upon  the 
•object-matter  of  the  Message  which  the  Lords 
sent  to  them  the  14tb  of  May,  concerning  the 
Warrant  for  apprehending  of  Dr.  Thomas  Shir- 
ley;  to  which  that  House  had  returned  An- 
swer, That  they  would  consider  of  it;  and 
they  fouikd  great  cause  so  to  do,  it  being  a 
•trange  and  unusual  Message,  and  that  for  these 
reasons  following :  For  that  this  Message  is  by 
way  of  interrogatory  upon  the  proceedings  of  the 
Hoose  of  Commons,  in  a  case  concerning  the 
privilege  ef  a  member  of  that  House,  of  which 
they  are  proper  judges.  2.  For  that  the  matter 
of  the  Message  carries  in  it  an  undue  reflec- 
tion npon  the  Speaker  of  the  House  of  Com- 
mons. 5.  For  that  the  matter  of  the  Message 
doth  also  highly  reflect  upon  the  whole  House 
"^  of  Commons,  in  their  lordships  questioning  that 
House  concerning  their  own  Orders;  which  they 
have  the  more  reason  to  apprehend,  because 
the  day  before  the  Message  was  brought  to 
them,  the  warrant  was  owned,  by  the  complaint 
of  the  House  of  Commons  to  their  lordships, 
that  the  same  was  taken  and  detained  from  a 
•errant  of  theirs  by  a  Peer;  which  imports 
that  the  question  in  that  Message  could  not  be 
lor  information  only,  and  so  tends  to  interrupt 
that  mutual  good  correspondency  which  ought 
to  be  presegred  inviolably  between  the  two 
booses  of  parliament.  Then  sir  Thomas  Lee 
ndd^.  That  the  House  of  Commons  had  here- 
upon resolved.  That  it  was  an  unparliamentary 
Message."  ^ 

Upon  this,  the  Hoose  made  this  Order  foj- 
lowing: 

^  It  is  Ordered,  by  the  Lords  spiritual  and 

temporal  in  parliament  assembled,  That  it  be 

referred  to  the  Committee  for  Privileges,  to 

4B|onsi,der  and  prepare  what  is  fit  to  be  done 

.npon  the  matters  offered  this  day  by  th^  House 

of  Commons,  at  a  Conference  had  touciiing^e 

Message  of  tb^  Lords  concerning*  the  warrant 

lor  apprehending  Dr.  Thomas  Shirley,  and  re- 

.pprt  t|nto  the  House;  and  that  the  committee 

^qiect  this^fitenioon.'' 

House  of  Commons,  May  20. 

Kr  Thomas  Lt»reportS|.  from  th^  C^mmit- 

^U  VI. 


tee  appointed  to  draw  up  Reasons  tobeoffer^ 
at  che  Conference  to  be  had  with  the  JU>rds 
upon  the  Privileges  of  this  Hoose,  contained  in 
the  Lords*  Answer  to  the  last  Message  of  tliis 
House,  in  the  case  of  Mr.  Onslow;  which 
Reasons  were  twice  read,  and  with  some  al- 
terations at  the  clerk's  table  (upon  the  question 
severally  put)  agreed  to :  which  are  as  follow, 
viz. 

1.  **  That  by  the  laws  and  usage  of  parlia- 
ment, privilege  of  parliament  belongs  to  every 
member  of  the  House  of  Commons,  in  ail 
cases,  except  treason,  felony,  and  breach  of 
the  peace ;  which  bath  often  heen  declared  in 
parliament,  without  any  exception  of  appeals 
before  the  Lords. 

9,  **  That  the  reason  of  that  privil^e  is, 
that  the  members  of  the  House  of  Commons 
may  freeljr  attend  the  public  afiairs  of  that 
House,  without  disturbance  or  interruption; 
which  doth  extend  as  well  to  appeals  before 
the  House  of  Peers,  as  to  proceedings  in  other 
courts. 

3.  **  That  by  the  constant  course  and  usage 
of  parliament,  no  member  of  the  House  of 
Commons  can.  attend  the  House  of  L<ird$, 
without  the  especial  leave  of  that  House  first 
obtained,  mucn  less  be  summoned  or  compel- 
led so  to  do. 

4.  "If  the  Lords  shall  proceed  to  hear  and 
determine  «ny  appeal  where  the  party  neither 
can,  nor  aught  to  attend,  such  proceedings 
would  be  contrary  to  the  rules  of  justice. 

5.  '*  That  the  not  determining  of  an  appeal 
against  a  member  of  tlie  House  oT  Commons,  is 
not  a  failure  of  justice,  but  only  a  suspension  of 
proceedings  in  a  particular  case,  durioj;  the 
continuance  of  that  parliament,  which  is  but 
temporary. 

6.  "  That  in  case  it  were  a  failure  of  ju^ 
.tice,  it  is  not  to  be  remedied  by  the  House 

of  Lords  alonei,  hut  it  may  be  by  act  of  parlia- 
ment." 

Then  sir  Trevor  Williams  reports  from  the 
Lords,  That  he  had  attended,  and  desired  a 
Conference  with  the  Lords  on  the  Privilege  Qf 
this  House,  contained  in  the  Lords  Answer  to 
the  Message  of  this  House,  in  the  case  of  Mr. 
Onslow:  And  that  the  Lords  will  return  an  An- 
swer by  messengers  of  their  own. 

Mr.  Powle  reports,  from  the  Conference 
had  with  the  Lords  upon  the  silbject  matter  qf 
the  former  Conference,  concerning  the  War- 
rant for  apprehending  Dr.  Shirley,  That  thia 
Lords  had  returned  an  Answer  to  the  Reasoiis 
of  this  House,  delivered  at  the  former  Confer- 
ence, and  a^e  as  fpllow  : 

<'  The  Lords  have  appointed  this  Conference, 
upon  the  subject  matter  of  the  lai>t  Conference, 
and  have  commanded  us  to  give  these  Answers 
to  the  Reasons  and  other  matter  then  delivered 
^  the  House  of  Commons. 
/  "  To  the  first  Reason  the  Lords  conceive, 
that  the  most  natural  way  of  being  informed, 
is  by  way  of  question ;  and  seeing  a  paper  here 
which  did  reflect  upon  the  privileges  of  the 
Lords*  House,  their  lordships  would  not  pro- 
4D 
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ceed  upon  it  till  they  were  assured  it  was  owned 
by  the  House  of  Commons  :  But  the  Lords  had 
110  occasion  at  that  time,  nor  do  they  now  think 
fit  to  enter  ^ntQ  the  debate  of  the  House  of 
Commons  being  or  not  being  proper  judges  in 
the  case  concerning  the  f^rivil^e  of  a  member 
of  that  House ;  their  lordships  necessary  con- 
sideration upon  sight  of  I  hat  paper,  being  only, 
bow  far  the  House  of  Commons  ordering  (if 
that  paper  was  theirs)  the  apprehension  of  Dr. 
Shirley,  for  prosecuting  his  appeal  before  the 
Lords,  did  entrench  upon  their  lordships'  botii 
privilege  and  undoubted  rights  of  judicature  in 
the  consequence  of  it,  exempting  all  the  mem- 
bers of  both  Houses  from  the  judicature  of  this 
the  highest  court  of  the  kingdom;  which  would 
cause  a  failure  of  that  supreme  justice,  not 
administrable  in  any  other  court,  and  which 
their  lordships  will  never  admit. 

"  As  to  the  second  Reason,  the  Lords  an- 
swer, That  they  do  not  apprehend  how  the 
matter  of  this  Message  is  any  reflection  upon 
the  Speaker  of  the  House  of  Commons. 

"To  the  third  Reason.  The  Lords  cannot 
imagine  how  it  can  be  apprehended  in  the 
least  to  reflect  upon  the  House  of  Commons, 
fiir  the  House  of  Peers,  upon  a  paper  produced 
to  their  lord&hips,  in  form  of  a  warrant  of  that 
House,  whereof  doubt  was  made  among  the 
Lords,  whether  any  such  thing  had  been  or- 
dered- by  that  House,  to  enquire  of  the  Com- 
mons, whether  such  warrant  was  ordered  there 
or  no  ?  And  without  such  liberty  used  by  the 
Lords,  it  will^  be  very  hard  for  tneij*  lordships 
to  be  rightly  informed,  so  as  to  preserve  a  good 
correspondence  between  the  two  Houses, 
which  their  lordships  shall  endeavour;  or  to 
iknovr  when  warrants  in  the  name  of  that  House 
are  true  or  pretended :  And  it  is  so  unground- 
ed an  apprenension,  that  their  lordships  intend- 
ed any  reflection  in  asking  that  question,  and 
not  taking  notice  in  their  Message  of  the  com- 
plaint of  the  House  of  Commons  owning  that 
warrant,  that  the  Lords  had  sent  their  Message 
coiicerning  that  paper  to  the  House  of  Com- 
mons, before  the  Lords  had  received  tlie  said 
Commons'  complaint. 

**  But  their  Icmlships  have  great  cause  to  ex- 
cept against  the  unjust  and  strained  reflection 
of  that  House  upon  their  lordships,  in  assert- 
'ing  that  the  question  in  the  Lords'  Message 
could  not  be  for  information,  as  we  aflirm,  but 
tending  to  interrupt  the  mutual  correspondence 
between  the  two  Houses;  which  we  deny,  and 
had  not  the  least  thought  of. 

*'  The  Lords  have  further  commanded  ns  to 
lay.  That  they  doubt  not  when  the  House  6f 
Commons  have  received  what  we  have  deliver- 
ed at  this  Conference,  they  will  be  sensible  of 
their  error,  in  calling  our  Message  strange, 
unusual,  or  unparliamentary.  Thciugh  we 
cannot  but  take  notice,  that  their  Answer  to 
our  Message,  That  they  would  consider  of  it, 
was  the  first  of  that  kind  that  we  can  And  to 
have  come  from  that  House." 

The  question  being  put,  Whetlier  the  House 
■be  satisfied  with  the^tcasons  delivered  by  the 


Lords  at  the  last  Conference  f  it  passed  io  tbe 
negative. 

Resolved,  That  a  Free  Conference  be  desired 
with  the  Lords  upon  tbe  matter  delivered  at 
the  last  Conference;  and  that  the  former 
managers  do  attend,  and  manage  the  Free  Cob- 
fercnce. 

The  House  resolved  on  Wednesday  next  to 
proceed  in  the  farther  consideration  of  that 
part  of  the  Message  relating  to  appeals  from 
inferior  courts.  Sir  Trevor  Williams  tirdered 
to  go  up  to  the  Lords,  to  desire  a  Conference 
upon  the  privileges  of  this  HousC)  contained  in 
their  Answer  to  the  Message  touching  Mr. On- 
slow's case,  which  he  accordingly  did ;  and 
reports,  That  the  Lords  will  return  an  Answer 
thereto  by  messengers  of  their  own. 

HoiTSE  OF  Loans,  May  ^7. 

A  Message  was  brought  from  the  House  of 
Commons,  by  Sir  Thomas  Lee  and  others,  im 
this  efliect : 

*^  That  the  House  of  Commons  heretofore  did 
desire  a  Conference,  touching  their  privileges, 
iu  the  case  of  Mr.  Onslow ;  and  their  lordships 
returned  Answer,  That  t)ieir  lordships  would 
send  an  Answer  by  messengers  of  their  own. 
The  House  of  Commons  looks  upon  this  as  a 
cose  of  great  consequence  to  the  privileges  of 
their  House ;  and  therefore  now  desire  a  Con- 
ference, concerning  the  privileges  of  their  House 
in  the  case  of  Mr.  Onslowe." 

The  Lords  entered  into  a  serious  debate  of 
this  Message ,  and  a  paper  was  oflered  to  the 
House,  as  an  Answer  to  be  returned  to  this 
Message.  The  said  Paper  was  read,  as  foUow- 
eth: 

*'  Th  e  Lords  have  considered  of  their  Message: 
and  shall  be  ever  ready  to  grant  the  House  of 
Commons  a  Conference,  in  any  thing  which 
may  concern  the  privileges  of  their  House: 
but  iliey  find  that  tlie  desire  of  this  Canference 
is  upon  the  same  ground  with  the  former  Me^ 
sage  of  12th  instant,  which  was  upon  tbe  Ad'> 
swer  sent  by  tbe  Lords  in  the  case  of^Mr.  Onslow 
on  tlie  17th  instant^  wherein  the  whole  case 
concerns  the  judicature  of  the  Lords,  on  which 
they  can  admit  of  no  debate,  nor  grant  anj 
Conference." 

The  qtkestion  being  put,  ^  Whether  the  An* 
swer  which  shall  lie  returned  to  this  Messaee 
from  the  House  of  Commons  shall  be  tbe  wo- 
stance  contained  in  this  Paper?"  i 

'    It  was  resolved  in  the  o^tire.  ,  • 

Memorandnm,  Before  the  putting  of  the 
abovesaid  question,  these  Lords  following  de- 
sired leave  to  enter  their  dissents,  if  tbe  ques- 
tion was  carried  in  the  negative,  which  accord- 
ingly they  did  : 

'*  Because,  they  do  humbly  conceive,  this 
qxesiion  being  carriiMl  in  the  negative,  deprives 
thib  house  of  the  advantage  of  making  nse  of 
that  Answer  to  the  House  of  Commons,  which 
would  have  been  the  surest  "way  to  have  jofti* 
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lath  of  May,  in  the  case  of  Mr.  Onslow  ;  their 
lordships  have  not  agreeii  any  Conference  in 
the  case  of  Mr.  Oosiow ;  but  have  onljr  agreed 
a  Conference  concerning  their  privileges  in  ge- 
neral, without  reference  to  the  case  of  ihe  said 
Mr.  Onslow  ;  which  was  the  only  subject-mat- 
ter of  the  desired  Conference. 

"  The  limitation  in  the  Lords'  agreement  to  a 
Conference,  with  proviso  that  notniug  i>e  ofier* 
ed  at  the  Conference  that  may  any  way  con* 
cern  their  lordships  judicature,  is  in  eflfect  a  de- 
nial of  an;^  Conference  at  all,  upon  the  subject 
on  which  it  was  desired ;  which  ou^ht  not  to 
be:  the  judicature  which  their  lord&hips  claim 
in  appeals  against  a  member  of  tiie  House  of 
Commons,  and  (he  privilege  of  that  House,  be- 
ing in  that  case  so  involred,  that  there  can  be 
no  Conference  ypun  the  latter,  without  some 
way  toucliing  upon  the  former. 

'*  That  tliis  manner  of  agreeing  to  a  Con- 
ference with^any  limitation  or  proviso,  is  against 
the  course  of  proceedings  betwixt  .the  two 
Houses  of  parliament,  in  coming  to  Conference; 
and  doth  seem  to  place  a  power  in  the  managers 
of  such  Conferences,  to  judge  whether  such 
provisos  be  broken  or  not ;  and  accordingly  to 
proceed,  or  break  o£f  the  Conference  upon  their 
own  Judgments.*' 


fted  and  preserved  the  right  of  the  Loids  in  ju* 
dicalvra  upon  this  occasion,    (^igned)        J. 

BaiDGWATEK.       MOHUN.      STAXfOAO.  ,  GrEY 
HE   ROLLESTON. 

Then  a  second  Paper  was  offered  to  the 
consideration  of  the  House,  and  read  as  fol- 
loweth  : 

**  That  the  Lords  did  not  agree  to  a  Confe- 
rence on  the  Message  of  ijlst  insUnt,  because 
it, was  desired  upon  the  Answer  sent  by  the 
Lords  in  the  case  of  Mr.  Onslow  on  tha  17th 
instant,  wherejn  the  whole  matter  concerns  the 
judicature  of  the  Lords,  on  which  they  can  ad- 
mit no  debate,  nor  grant  any  conference : 'but 
th^s  present  Message  being  for  a  Conference 
concemiog  the  privilej^es  of  the  House  of  Com- 
Okoos ;  the  Lords  have  agreed  to  a  Conference 
and  appoint  it  to  be  to-morrow  morning,  at 
ten  of  the  clock,  in  the  Painted  Chamber; 
always  provided,  That  nothing  be  offered  at 
the  Conference  that  may  any  ways  concern 
their  lordships  judicature.'' 

The  que&tion  being  put,  '<  Whether  this 
Paper  shall  be  the  Answer  returned  to  this  Mes- 
aa£e  of  the  House  of  Commons?"     ^  . 

It  was  resolved  in  the  affirmative.' 

Dissentiente,        <<  Staffobd." 

The  messengers  that  brought  this  Message 
firom  the  House  of  Commons  were  called  in^ 
and  had  the  abovesaid  Answer  delivered  to 
them  by  the  lord  keeper. 

Then  the  House  nominated  these  Lords  fol- 
lowine  to  be  reporters  of  this  Conference  with 
the  House  of  Conunons:  Ld.  Privy  Seal. 
Marq.  Winton,  Earl  Bridgwater,  Earl  Bo- 
Hngbrooke,  Abp.  York,  Bp.  Sarum,  Bp.  Ro- 
chester. 

The  Instructions  to  be  given  to  the. Report- 
<crs  i>f  the  Conference  with  the  House  of  Com- 
onoos  to-morrow  are,  ''That  they  be  limited,  in 
caikC  the  managers  of  the  said  Conierence  from  the 
House  of  Commons  shall  enter  upon  any  rea- 
sons contrary  to  the  proviso  upon  which  the 
same  was  granted,  and  particularly  if  they  shall 
nSer  any  thing,  against  the  judgment  of  this 
House  delivered  the  17th  instant,  in  answer 
to  the  Message  brought  by  sir  Richard  Temple 
in  the  case  of  Mr.  Onslow,  the  Reporters  shall 
withdraw  from  the  said  Conference,  and  resort 
to  the  Lords,  without  further  attendance." 

HovsB  OF  Commons,  May  28.. 

Sir  Thomas  Lee  reports,  from  the  Committee 
to  whom  it  was  referred  to  draw  up  Reasons  to 
be  offered  at  a  Conference  to  be  had  with  the 
Lords  upon  the  subject-matter  of  their  Answer 
to  the  last  Message  of  this  House,  in  the  case 
of  Mr.  Onslow,  several  Reasons  ai^eed  by  the 
said  committee ;  which  he  read  m  his  place, 
and  afterwards  delivered  the  same,  in  at  the 
clerk's  table ;  where  the  same  being  twice  read 
were,  upon  the  question,  severally  agreed  unto, 
and  are  as  follow,  viz. 

'*  For  that  the  Commons  desired  a  Confer- 
ence upon  their  privileges  concerned  by  the 
Lords' Answer  to  a  Menage  scot  to  the  Lords  the 


House  of  Lords,  May  3i.^ 

A  Message  was  brought  from  the  f louse  of 
Commons,  by  sir  Lionel  Jenkins  and  others  ^ 
To  desire  a  Conference,  upon  the  matter  of 
the  Lords  Answer  to  the  desire  of  the  Common^ 
for  a  Conference  in  the  case  of  Mr.  Onslow. 

The  messengers  of  the  House  of  Conunons 
were  called, in,  and  bad  this  Answer  returned : 
That  tlie  Lords  have  considered  of  this  Message^ 
and  will  send  them  an  Answer  by  messengers  of 
their  own. 

A  Message  was  S^t  to  the  House  of  Com- 
mons, by  sir  Mundiford  Brampston  and  sif 
WiUiam  Beversham  :  That  the  Lor^ls  desire  a 
present  Conference,  in  the  Painted  Chamber^ 
upon  their  not  coming  to  the  Conference  de» 
sired  by  them  on  Thursday  last,  and  by  the 
Lords  appointed  to  be  at  ten  of  the  clock,  in  the 
Painted  Chamber,  on  Friday  the  28th  of  this 
in&tant  May. 

Ordered,  That  the  -Lord  Treasurer,  ,  Lord 
Privy  Seal,  earl  of  Bridgwater,  earl  of  Shafts- 
bury,  and  the  lord  Holies,  do  presently  with- 
draw, and  prepare  what  is  fit  to  be  said  to  the 
House  of  Commons  at  this  Conference,  and  r^ 
port  the  same  to  the  House. 

The  Lord  Privy  Seal  reported^what  the  Lords 
had  prepared  to  be  said  at  the  Conference; 
which  was  read  as  fullovveth : 

*'  The  liOrds  have  appointed  this  Conference, 
out  of  that  constant  desire  and  resolution  ihey 
have  to  continue  a  Cair  correspondence  between 
the  two  Houses,  which  is  of  the  essence  of  par- 
liamentary proceedings. — For  this  end,  their 
lonlships  have  commanded  us  to  tell  you,  I'hat 
they  cannot  bat  take  notice  oftheHonse  of 
Commons  failing  to  be  on  Friday  last  at  a  Con- 
ference desired  by  themselves ;  and  appointed 
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by  the  Lords,  al  ten  of  the  clock,  in  the  Painted 
Chamber.  Tliat  they  conceive  it  tends  to  an 
interruption  of  all  Parliamentary  Proceedings, 
and  to  evade  the  right  of  the  Lords,  to  appOmt 
time  and  place  for  Conferences." 

The  House  approved  of  this,  to  be  delivered 
to  the  House  of  Commons  at  this  Conference. 

Whereas  Thomas  Shirley,  esq.  hath  an  Ap- 
peal depending  in  this  house,  to  which  sir  John 
ragg,  a  member  of  the  House  of  Commons,  hath 
put  in  his  answer  as  defendant :  it  is  this  day 
ordered,  That  this  house  will  hear  counsel  at 
the  bar,  in  the  cause  upon  the  said  appeal  and' 
answer,  on  Tuesday  the  8th  day  of  June  next. 

Whereas  Thomas  Shirley,  esq.  hath  a  Peti- 
tion and  Appeal  depending  in  this  house^ 
agaihst  sir  John  Fagg,  a  member  of  the  House 
of  Commons:  ThisHouse  being  moved, "  That 
counsel  may  be  assigned  to  plead  the  cause  of 
the  said  Thomas  Shirley,  upon  his  said  Ap- 
peal ;"  it  is  ordered,  That  serjeant  Pemberton, 
Mr.  Offley,  Mr,  Richard  Edwards,  and  Mr. 
Samuel  Trist,  (named  for  the  said  Thomas  Shir- 
ley) be,  and  are  hereby,  appointed  to  manage 
and  plead  tke.said  cause,  at  the  bar  of  this 
house,  on  the  part  and  behalf  of  the  said  Thok 
mas  Shirley,  on  Tuesday  the  8th  day  of  June 
ne)[t,  and  at  such  other  times  as  it  shall  be  de- 
p(  nding  in  this  house. 

House  of  Commohs,  May  31. 

Sir  Leoline  Jenkins  reports,  That  he  had  at- 
tended the  Lords,  with  the  Message  of  this 
House,  for  a  Conference  upon  the  subject  mat- 
ter of  the  LorH&'  Answer  to  the  last  Menage  of 
this  House,  in  the  case  of  Mr.  Onslow;  and  that 
the  Lords  had  sent  answer,  that  they  would  re- 
turn Answer  by  messengers  of  their  own. 

A  Message  from  the  Lords  by  sir  Mondeford 
Brampston,  aod  sir  William  Beversham. 

**  Mr.  Speaker ;  The  Lords  have  command- 
ed us  to  acquaint  you,. that  they  desire  a  Con- 
ference presently  in  the  Painted  Chamber,  with 
the  House  of  Commons,  upon  their  not  coming 
to  the  Conference  desired  by  them  on  Thursday 
last,  and  by  the  Lords  appointed  to  be  at  ten  of 
the  clock  in  the  Painted  Chamber,  on  Friday 
$he  28th  df  this  instant  Jtf ay. '^ 

The  messengers  being  withdrawn,  ^nd  the 
Message  debated,  a  present  Conference  upon 
the  question  was  agreed.  And  the  messengers 
being  called  in,  Mr.  Speaker  acquaints  them, 
that  the  House  had  agreed  to  a  present  Confe* 
|)ence, 

"Ordered,  That  the  former  members  that  were 
appointed  to  manage  the  former  Conference  in 
the  case  of  Mr.  Onslow,  do  attend  and  manage 
^18  Conference. 

Ordered,  That  it  be  referred  to  the  former 
Committee,  who  are  appointed  to  draw  up  Rea- 
sons, tQ  be  offered  at  a  Conference  to  be  had 
with  the  Lords,  upon  the  subject  matter  of 
their  Answer  to  the  Message  of  this  house,  in  the 
pase  of  Mr.  Onblow ;  to  consider  of  the  matter 
delivered  by  the  Lords  at  th/e  last  Conference ; 
and  to  prepare  and  draw  up  further  Reasons,  to 
}}p  j^.^ered  at  apothe^  ppnference  fa  |be  had 


with  the  Lords,  upon  the  ^object  matter  of  tlie' 
last  Conference.  And  that  the  Cottifnittit  do 
meet  this  afternoon  at  five  of  the  clock  in  th« 
Speaker's  chamber.  And  Mr.  seijeant  Ma^ 
nard,  and  Mr.  Sawyer,  are  to  have  notict  to 
attend  the  same. 

June  Ir, 

SirTttomas  Lee  reports,  from  theCommittae' 
appointed  to  inspect  the  Journals  of  the  Hooae' 
01  Lords,  and  to  see  what  prooeedincs  haw 
been  entered,  in  the  case  of  Mr.  Dalroaboy  and 
Mr.  Onslow ;  that  they  had  inspected  the  Lords 
Journals,  as  to  the  caae-of  Mr.  Dalmaboy,  ahd 
collected  what  proceedings  bad  been  in  tboC 
case;  but  had  no  opportunity  or  time,  yet  to 
do  it  in  the  case  of  Mr.  Onslow.  Which  pfo> 
ceedings  being  reported,  were  read,  and  dcB* 
vered  in  at  tHe  clerk^a  table ;  and  are  ai  fol- 
low,  Ti2. 

<<  April  19, 1675.  The  Appeal  bronglit  by 
Crispe  and  Crispe,  complaimng  against  a  de» 
cree  m  Chancery  made,  wherein  Mr.  Dalmaboy 
is  recited  to  be  one  of  the  petitioners ;  Cran- 
bourue  and  Bowyer  are  ordered  to  put  in  an 
Answer,  and  Dalmaboy,  if  ht  please. 

"  May  1^.  Ordered,  That  this  hooae  will 
hear  counsel  at  the  bar,  uppn  the  petition  and 
appeal  of  sirNicjielas  Crispe  and  others,  against 
the  lady  viscountess  Cranboume,  the  lady  Anne' 
Bowyer,  and  Thomas  Dalmaboy,  esq.  and  their 
answer  thereunto,  depending  in  this  house,  on 
Wedrfesday  the  19th  of  this  instant  May,  at  ten 
of  the  clock  in  the  forenoon ;  whereof  the  pe- 
titioners are  to  cause  timely  notice  to  be  given 
to  the  said  defendants,  or  their  agenta  in  the 
said  canse,  for  that  purpose. 

*'  May  16.  Whereas  sir  Nicholas  Crispe,^ 
hart,  having  an  appeal  dependfng  in  this  house, 
against  the  lady  Cranboume,  lady  Bowyer,  and 
Thomas  Dalmaboy,  esq.  a  member  of  the 
House  of  Commons;  hath  prayed  that  coonsel 
may  be  assigned  him  to  plead  his  cause  upon 
the  said  appeal,  and  hath  named  counsel  for 
that  purpose : 

"  It  is  ordered,  That  sir  John  Chnrcbiil,  ser- 
jeant Peck,  seijeant  Pemberton,  and  Mr.  Por- 
ter, named  by-  the  said  sir  Nicholas  Cnspe,  be, 
and  are  hereby  appointed  to  open,  and  manage 
the  said  cause,  on  the  part  and  behalf  of  tbe 
said  sir  Nicholas  Crispe,  on  Thursday  the  9Tlh 
day  of  this  instant  May,  at  ten  of  the  dock  in 
the  forenoon  ; '  and  at  such  other  times^  as  it 
shall  be  depending  in  this  house. 

''  Upon  reading  the  Petition  of  sir  Nicholas 
Crispe,  bart  Thomas  Crispe  and  John  Crispe, 
esqrs.  shewing,  that  havingan  appeal  depend- 
ing in  this  house  against  Thomas  Dalmaboy, 
esq.  a  member  of  the  House  of  Commons,  and 
others;  they  are  in  danger  of  being  arrested  by 
an  Order  of  theHoyse  of  Commons;  and  there- 
fore pray  the  protection  of  this  bouse,  that  they 
may  have  liberty  to  prosecute  their  said  appeal 
witn  freedom : 

It  is  thereupon  ordered.  That  the  said  sir 
Nicholas  Crispe,  bart  John  Crispe,  and  Tbo- 
m^B  Qfnfe,  or  spy  of  thejm^  tpqr  er  any  flf 
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cbdr  coimsel,  agents  or  solicitors,  or  such  other 
person  or  persons  as  they  shall  employ,  in  pr6- 
■ecoting  the  said  Appeal  before  this  House,  be, 
•lid  are  hereby  privileged,  and  protected  ac- 
cordingly by  this  house,  until  the  matter  upon 
the  App€*l  he  determined  by  their  lordships. 
And  all  persons  whatsoever  are  hereby  prohi- 
bited from  arresting,  imprison^g,  or  otherwise 
molesting  the  said  sir  Nicholas  Crispe,  John 
Crispe,  and  Thomas  Crispe,  or  any  of  them, 
their  or  any  of  their  counsel,  agents,  or  solici- 
tors, upon  any  pretence  whatsoever,  dorin|  the 
time  prefixed,  as  they  or  such  of  them  will  an- 
swer the  contrary  to  this  house. 

**  May  36.  The  cause  between  sir  Nicholas 
Crispe,  &c.  plaintiffs,  and  ThoOnas  Dalmahoy, 
esq.  defendant,  appointed  to  be  heard  the  37tb, 
was  ordered  to  be  heard  the  28th  May. 

^  May  37.  Upon  reading  the  petition  of  sir 
Nicholas  Crispe,  complaining,  that  the  counsel, 
assigned  him  by  this  house,  to  plead  his  cause 
at  the  bar,  'wherein  Mr.  Dalmahoy  is  one  of 
the  defendants,  do  refuse  to  pleacffOr  him  in 
this  case,  in  regard  of  a  vote  of  the  House  of 
Commons;  sir  Nicholas  Crispe  was  called  in, 
and  testified,  that  he  shewed  the  order  of  this 
bouse  to  Serjeant  Peck,  seijeant  Pen^berton, 
sir  John  Churchill,  and  Mr.  Porter. 

^  Whereupon  it  is  ordered,  That  whereas  w 
John  Charchill,  seijeant  Peck,  serjeant  Pem- 
berton,  and  Mr,  Porter,  were  by  order  of  this 
house,  dated  on  the  19th  instant,  assigned  to  be 
of  counsel  for  sir  Nicholas  Crispe,  John  Crispe, 
and  Thomas  Crispe,  in  their  cause  depending 
in  this  house  against  Thomas  Dalmahoy,  esq. 
a  member  of  the  House  of  Commons,,  and  other 
defendants,  at  such  time  as  the  said  cause  shall 
be  appointed  to  be  pleaded  at  the  bar  of  this 
bouse;,  having  appointed  to  hear  the  said 
cause  by  counsel  on  both  sides,  to-morrow  at 
three  of  the  clock  in  the  afternoon :  it  is  this 
da^  ordered.  That  the  said  John  Churchill, 
■eijeant  Peck,  serjeant  Pembertoii,  and  Mr. 
Porter,  be,  and  are  hereby  required,  to  appear 
at  the  bar  of  this  house,  to-morrow,  at  three  of 
the  clock  in  the  afternoon,  as  counsel  to  plead 
in  the  said  cause,  on  the  behalf  of  the  said  sir 
Nicholas  Crispe,  John  and  Thomas  Crispe,  as 
they  will  answer  the  contrary  to  this  house. 

**  May  38.  Counsel  heard  at  the  bar  on  both 


parts,  upon  the  Petition  and  Appeal  of  sir 
Nicholas  Crispe,  &c.  and  the  answer  of  Diana 
viscountess  Cranboorne,  &c.  and  Thomas  Dal- 
mahoy, esq.  put  in  thereunto,  concerning  a  de- 
cree in  Chancery :  Resolved,  the  petition  and 
decree  be  dismi«»^d. 

**  May  38.  This  day  the  house  heard  the 
counsel  of  sir  Nicholas  Crispe,  John  Crispe,  and 
Thomas  Crispe,  upon  their  petition  and  ap- 
peal depending  in  this  house;  and  also  the 
counsel  of  the  lady  Bdwyer,  and  Mr.  Dalma- 
hoy, upon  their  answer  thereunto ;  and  after  a 
serious  consideration  thereof,  the  question  be- 
ing put,  Whether  this  petition  and  appeal  shall 
be  dismissed  this  Hoiise  ? 

It  was  resolved  in  the  affirmative.  . 

HI r.  Seijeant  Pemberton,  sir  John  Cburchilli 


Ikf  r.  Serieant  Peck,  and  Mr.  Porter^  attending 
at  the  fioor,  in  obedience  to  the  order  of  this 
house;  atid  being  severalty  called  in;  Mr. 
Speaker  did  sevenuly  acquaint  them,  that  they 
were  summoned  to  give  an  account  to  the 
house  of  their  appearing'  as  counsel  at  the  bar 
of  the  Hbuse  of  Lords,  in  the  prosecution  of  a 
oause  depending  upon  an  Appeal,  wherein  Mr. 
Dalmahoy,  a  member  of  this  house,  is  con- 
cemed ;  in  the  manifest  breach  of  the  order  of 
this  house ;  and  giving  up,  as  much  as  in  them 
lies,  the  rights  and  privileges  of  the  Commons  of 
England. 

And  they  having  answered,  and  made  their 
excuses  to  the  effect  following,  That  they  had 
no  notice  of  the  Ordek*  or  Vote  of  this  house,  but 
what  they '  had  heard  in  common  discourse 
abroad ;  and  because  they  conceived  Mr.  Dal- 
mahoy, a  member  of  this  house,  might  be  con* 
Itemed,  they  refused  several  times  to  appear  as 
counsd,  or  to  accept  their  fees:  but  being  as- 
signed'of  counsel,  for  sir  Nicholas  Crispe;  and 
an  Order  of  the  House  of  Lof  ds  being  served  on 
them,  to  attend,  at  tiieir  peril';  and  that  thev 
attending;  and  Mr.  Dalmahoy  having  put  in 
his  Answer  in  the  Lords  House,  and  not  in- 
sisting  00  his  Privilege  afterwards;  and  the 
counsel  for  the  lady  Bowyer,  who  was  the  prin- 
cipal party  concerned,  denying  to  be  of  counsel 
for  Mr.  Dalmahoy ;  they  conceived  they  might 
safely  appear  as  counsel,  without  breach  of  the 
Order,  or  invadine  the  rights  and  privileges  of 
this  House ;  which  was  not  intended  by  them. 
And  sir  John  Churchill,  by  way  of  further  ex- 
cuse ibr  himself^  said,  that  he  had  witnesses 
ready  to  jirove,  that  Mr.  Dalmahoy  was  willing 
and  desirous  to  hare  the  busmess  go  forwar£ 
And  the  said  Mr.  Serjeant  Pemberton,  sir  John 
Churchill,  Mr.  Seijeant  Peck,  and  Mr.  Porter, 
did  all  of  them  hniubly  submit  themselves  to 
the  pleasure  of  the  House,  if  they  had  in  any 
thing  misbehaved  themselves : 

And  being  withdrawn ;  and  the  matttr  de- 
bated; 

The  ouestion  being  put.  That  Serjeant  Pem^* 
barton  be  taken  into  the  custody  of  the  Sdr-r 
jeant  at  Arms  attending  this  House ;   * 

The  House  divided  ;  for  the  Yeas^  154^  for  ti|e 
Noes,  146. 

And  so  it  was  resolTed  in  the  affirmative. 

Ofdered,  Thatseijean^Pemberton^*  sir  John 
Chorcfailly  Mr.  seryeant  Peck,  and  Chnrlea 
Porter,  esq.  be  taken  into  the  custody  of  tbe 
serjeant  at  arms  attending  this  boose,  for  their 
breach  of  the  privilege  of  this  house. 

*  **  During  the  debate  upon  this  Resolution, 
some  ladies  virere  in  the  gallery  peeping  over 
the  gentlemen's  shoulders.  The  Speaker  spy- 
ing them,  called  out,  <  What  Borough  do  thos^ 
ladies  serve  ibr  f  to  which  Mr.  Wro.  Coven- 
try replied,  *  They  serve  for  the  Speaker's 
Chambet  I*  Sir  Thomas  Litdeton  said,  <  The 
Speaker  might  mistake  them  for  gentlemen 
with  ilne  sleeves,  dressed  like  ladies/  Says 
the  Speaker,  *  I  am  sure  I  saw  petticot^t^.'  f 
Cobb.  Pari.  Hist.  782. 

-      ■ 
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A  motiuQ  being  made,  That  sir  John  Fngjj^ 
a  member  of  this  house,  who  without  leave, 
has  appeared  ia  the  Lords  house,,  and  put  in 
his  Answer  to  the  appeal  oi  doctor  Shirley  ; 
after  ihe  matter  of  his  privilege  was,  at  his 
instance,  in  question  in  this  bouse,  and  a  mes- 
sage sent  up  to  the  Lords,  on  his  behalf;  for 
his  breach  of  privilege  of  this  house,  might  be 
sent  prisoner  to  the  Tower ;  And  the  matter 
being  debated ; 

Ordered,  That  sir  John  Fagg,  a  member  of 
this  house,  be  sent  to  the  prison  of  the  Tower : 
And  that  Mr.  Speaker  do  issue  his  warrant  to 
the  Serjeant  at  arms  attending  this  house,  for 
GonFeving  him  to  the  Tower,  to  be  there  kept 
in  sale  custody,  during  the  pleasure  of  the 
bouse,  for  his  offence  in  breaking  the  privilege 
of  this  house. 

Order«d,  That  the  lieutenant  of  the  Tower 
of  London,  do  take  sir  John  Fasg,  a  member 
of  this  house,  into  bis  custody,  tor  his  oSence 
in  breaking  the  privilege  of  this  house;  and 
him  to  detain  in  safe  custody,  during  the  plea- 
sure of  the  house. 

A  motion  being  made,  That  Mr.  Dalmabo^ 
might  be  sent  to  the  Tower,  for  waving  his 
privilege,  atid  putting  in  an  Answer  to  a  Peti- 
tion exhibited  against  him  in  the  House  of 
Lords ;  but  it  appearing,  that  his  Answer  was 
put  in,  before  any  thing  of  the  prWilege  of  this 
nouse  was  in  question ;  and  that  he  had  since 
stood  upon  his  privilege,  without  appearing  any 
further,  or  makmg  any  defence  therein  ; 

The  question  being  put,  that  Mr.  Dalmahoy 
be  sent  to  the  prison  of  the  Tower ;  It  passed 
in  the  Negative.  ' 

Ordered,  that  sir  Nicholas  Crispe,  Mr.  John 
Crispe,and  Mr.  Thomas  Crispe,  be  summoned 
to  attend  this  house  to-morrow  morning,  tan  of 
the  clock. 

lIou^E  OF  Lords,  June  1. 

Information  was  given  to  this  house,  by  the 
•atlis  of  sir  William  Waller  and  Mr.  Buchanan, 
'<  That  tbey  did  see  seijcant  Peck,  sir  John 
Charchill,  serjeaDC  Pemberton,  and  one  more, 
going  with  a  Serjeant  at  Arms  to  the  Speaker 
of  tlw  House  of  Commons,  being  in  the  custody 
of  the  Se^eant  upon  account  of  being  commit- 
ted by  the  House  of  Commons ;  and  that  Ser- 
jeant Pemberton  desired  Mr.  Buchanan  to  ac- 
4|uaint  the  Lord  Privy  Seal,  that  they  were  in 
the  custody  of  the  ^rjeant  at  Arms  of  the 
House  of  Commons.*' 

The  like  sir  WiUifim  Waller  testified. 

Mr.  Buchanan,  being  called  in  again,  said, 
''  That  he  discoursing  with  them  ns  they  were 
going  into  the   House  of  Commons  to  appear 
there,  they  told  him   it  wus  because  they  were 
of  counsel  with  sir  Nicholas  Crispe.'* 
"  The  house  entering  into  debate  of  this  busi- 
ness, appointed  the  Lord  Privy   Seal,  the  earl 
of  Bridgwater,  the  earl   of  Shaftsbury,  and  the 
lord  Holies,  to  draw  and   pen  an  Order,  in  this 
extraordinary  case  :  to  declare  the  sense  and 
resolution  of  the  house  according  to  the  debate, 


and  for  the  bringing  these  persons  before  this 
House  to-uiorrovv  uiurniiig,  to  he  released. 

The  Lord  Privy  Seal  reported  the  draui^ht  of 
the  ensuing  Order;  which  was  read,  as  i'oUow- 
eth: 

*'  The  House  of  Peers  being  made  acquainted 
by  examination  of  two  witnesses  u^jou  oaih  at 
their  bar,  that  the  lower  house  (&f  parlianacnt 
had  ordered  into  custody  of  their  serjeuDtyMr. 
Serjeant  Peck,  sir  John  Ciiurchill,  iUr.  Ser- 
jeant Pemberton,  heard  at  their  lordships  bar, 
for  doing  their  duty  therein  ;  and  judging  ibis 
to  be  a  great  indignity  to  the  king*s  majestvia 
this  his  highest  court  of  judicature  in  this  kiog- ' 
dom,  and  an  unexampled  usurpation,  and  breach 
of  privilege  against  the  whole  House  of  I'een, 
and  tending  to  the  subversion  of  the  govern* 
meut  of  this  kingdom,  and  a  transcendent  breach 
on  the  right  and  liberty  of  the  subject,  which  is 
not  to  be  impeached  but  by  dueproce&s  of  law, 
and  being  by  tlie  law  of  the  laud  concerned  ia' 
all  respects  to  do  themselves  and  any  op- 
pressed subjects  right ;  do  order  thegeotlefflan 
usher  of  the  black-rod  attending  this  house  to 
repair  to  any  place  or  prison  within  the  king- 
dom of  England  where  the  skid  persons,  or  any 
of  them,  or  Mr.  Charles  Porter  counsellor  at 
law,  are,  or  shall  be,  detained  or  held  in  cuatodjr ; 
and  from  any  person  or  persons  detaining  them, 
or  any  of  them,  to  demand  delivery  of  them 
without  fees  ;  and  the  said  usher  of  the  biackr 
rod  is  hereby  empowered  to  call  all  persons  ne- 
cessary to  his  assistance  herein,  and  to  make 
return  of  this  warrant  to-morrow  morniog,  by 
eight  of  the  clock,  to  this  House ;  and  this 
shall  be  a  sufficient  authority  on  that  behalf." 

"  To  the  gentleman  usher  of  the  black 
rod  attending  this  House,  his  deputy  and 
deputies  ;  and  to  all  mayors,  sberifl^ 
badifis,  constables,  and  other  his  ma- 
jesty's ofHcers  and  loving  subjects,  who 
are  to  be  aiding  and  assisting  in  the  exe- 
cution hereof." 

The  House  approved  of  this  Order,  and  or* 
dered  it  to  be  signed  by  the  clerk  of  the  pa^ 
liaments. 

House  of  Lords,  June  2. 

Tlie  gentleman  usher  of  the  Black  Rod  gave 
the  House  an  account  of  the  execution  oftbe 
Warrant  of  this  HoUse  made  yesterday :  which 
was  to  this  effect : 

'<  That  he  hatir  met  with  Serjeant  Peck,  sir 
John  Churchill,  serjeaiit  Pemberton,  and  Mr. 
Porter  :  and  sir  John  Churchill  only  was  in  the 
custody  of  the  Serjeant  at  Arms  attending  the 
House  of  Commons ;  whom  be  took  into  hii 
care,  and  required  him  and  the  other  persons 
by  virtue  of  his  warrant,  to  appear  before  the 
Lords  in  parliament  this  morning.*' 

He  further  said, "  That  this  morning  sir  John 
Churchill  being  in  tlie  room  adjoining  to  ibis 
house,  the  Serjeant  at  Arms  attending  die  House 
of  Commons  came  to  him,  and  would  have  had 
him  go  along  with  him  as  his  prisoner  :  upon 
this  die  gentleman  usher  took  sir  John  Church^ 
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ill  into  his  care,  from  the  custody  of  the  Ser- 
jeant" 

Then  seijeant  Peck,  sir  John  Churchill,  Ser- 
jeant Pemberton,  and  Mr.  Porter,  were  called 
one  after  another ;  and  gave  the  House  a  large 
and  particular  account  of  the  proceedings 
against  them  by  the  House  of  Commons,  and 
their  Serjeant  at  Arms.  They  pU  confessed, 
**  That  they  were  ail  called  into  the  House  of 
Commons  and  told  by  the  Speaker,  That  they 
had  subverted  and  betrayed  the  liberty  of  the 
subject  and  privilege  of  parliament,  in  pleading 
for  sir  Nicholas  Crispe,  against  Mr.  Dalmahoy, 
at  the  bar  of  the  House  of  I^rds." 

After  a  serious  debate  of  this  business,  it  was 
proposed,  **  To  send  a  Message,  to  have  a  Con- 
ference with  the  House  of  Commons  to-morrow 
rooming,  in  the  Painted-Chamber,  upon  mat- 
ters of  high  importance,  concerning  the  dignity 
of  the  king,  and  the  safety  of  the  government.'' 

Then  it  was  moved,  "  That  these  words  [**  In 
his  highest  court  of  judicature**]  might  be  part 
of  the  Message.*' — And  the  question  being  put 
*'  Whether  ttiese  words  shall  be  part  of  the 
Message  ^'    It  was  resolved  in  the  Negative. 

A  Message  was  sent  to  the  House .  of  Com- 
mons, by  the  Lord  Chief  Justice  of  the  court 
of  Common  Pleas  and  the  Lord  Chief  Baron  : 
to  let  them  know,  that  the  Lords  desire  a  Con- 
ference with  the  House  of  Commons,  at  ten  of 
the  dock  tomorrow  morning,  in  tiie  Painted 
Chamber,  upon  matters  of  high  importance, 
concerning  the  dif^nity  of  the  king,  and  the 
safety  of  the  government. 

Next,  the  House  thought  it  requisite  to  give 
sir  John  Churchill  and  the  other  counsellors 
the  protection  of  this  House,  to  preserve  them 
from  ^any  future  arrests  concerning  this  busi- 
ness.. 

Whereupon  the  Order  following  was  made : 

**  Whereas  sir  John  Churchill  hath  been 
taken  into  custody  by  the  Serjeant  at  Arms  at- 
tending the  House  of  Commons,  by  virtue  of  a 
warrant  signed  by  the  Speaker  of  that  House, 
and  that  endeavours  have  been  to  take  Mr. 
Serjeant  Peck,  Mr.  Serjeant  Pemberton,  and 
Mr.  Charles  Porter,  into  custody,  by  that  or 
the  like  warrant,  for  appearing  at  the  bar  of 
the  House  of  Peers,  as  counsel  for  sir  Nicholas 
Crispe,  in  his  appeal  against  Thomas  Dalmahoy 
esq.  a  Member  ofthe  House  of  Commons,  as 
upon  the  several  examinations  of  them  at  the 
bar  of  this  house,  and  by  other  proofs,  was  at- 
tested :  it  is  this  day  ordered.  That  the  said 
Serjeant  Peck,  sir  John  Churchill,  Serjeant 
Pemberton,  and  Mr.  Porter,  and  every  of  them, 
be  and  are  hereby  privileged  and  protected  by 
this  Hquse :  and  all  persons  whatsoever  are 
hereby  prohibited  from  arresting,  imprisoning 
or  otherwise  molesting,  the  said  Serjeant  Peck, 
sir  John  Churchill,  Serjeant  Pemberton,  and 
Mr.  Purter,  or  any  of  them,  upon  any  pretence 
of  authority  whatsoever,  for  the  cause  aforesaid, 
u$  they  will  answer  the  contrary  to  this  House. 

Then  serjeant  Peck,  sir  John  Churchill,  serj. 
pemberton,  and  Mr.  Porter  were  called  in. 

And  the  Lord-Keeper  told  them,  **  That  this 


House  takes  notice  that  they  had  done  their 
duty,  in  attending  at  the  bar,  as  they  were 
commanded,  in  the  case  of  sir  Nicholas  Cnspe 
and  others ;  and  did  commend  them  for  it : 
That  this  House  will  never  sufiTer  those  who 
obey  their  commands  to  be  arrested,  or  detain- 
ed by  any  arbitrary  or  illegal' imprison  men  t : 
That  therefore  this  House  had  resolved  to  take 
them  into  their  protection,  and  for  that  end 
have  cnnsed  the  Order  of  this  House  for  their 
protiection  to  be  delivered  to  each  of  them  ;  to 
the  end  that  whosoever  shall  prestune  to  attach 
them  may  be  the  more  inexcusable,  when  tbi^ 
shall  see  the  Order  of  this  House  to  the  contrary. 
And  this  House  expects  from  them,  that  they 
do  not  presently  submit  to  any  illegal  imprison- 
ment ;  and  if  anv  attempt  snalf  be  made  upon 
them,  that  then  they  resort  to  this  House  for 
further  directions.'' 

And  then  an  Order  of  Protection  was  deliver* 
ed  to  each  of  them. 

A  Message  was  brought  from  the  Honse  of 
Commons,  by  sir  Edward  Deering  and  others : 
To  desire  a  Conference  apon  the  subject  mat- 
ter of  the  last  Conference. 

The  Answer  returned  was :  That  the  Lords 
have  taken  their  Message  into  consideration  ; 
and  do  agree  to  a  Conference,  as  is  desired : 
And  they  do  appoint  it  to  be  presently,  in  the 
Painted  Chamber. 

The  Hou&e  Was  ac^oumed  during  pleasure, 
and  the  Lords  went  to  the  Conference;  which 
being  ended,  the  House  was  restuned. 

Then  the  Lord  Pri\7  Seal  reported  theeffect 
ofthis  Conference ;  which  was  managed  by  Mr, 
Vaughan,  who  said^ 

"  That  this  Conference  was  desired  by  the 
House  of  Commons  upon  the  matter  delivered 
by  the  Lords  at  thelast Conference. 

<*  The  House  of  Commons  do  agree  with 
the  Lords,  that  Conferences  between  the  two 
Houses  of  Parliament  are  essential  toparlia* 
mentary  proceedings,  when  they  are  agreed  in 
the  usual  and  parliamentary  way :  But  the 
mapncr  of  the  Lords  agreement  to  a  Conference 
to  have  been  upon  Friday  the  38th  of  May 
last  at  ten  ofthe  clock,  in  the  Painted  Chamber, 
with  limitation  and  proviso,  was  such  as  did 
necessitate  the  House  of  Commons  to  forbear 
to  meet  at  that  Conference,  and  gave  the  first 
interruption  to  parliamentary  proceedings  in 
Conferences  between  the  two  Houses. 

"  For  that  the  L^onference  desired  by  the 
Commons  was  upon  their  privilege,  concerned 
in  the  Answer  ofthe  Lords  to  a  Mestage  ofthe 
House  of  Commons  sent  to  the  Lords  the  17th 
of  May,  in  the  case  of  Mr.  Onslow,  to  which 
-the  Lords  did  not  agree  ;  but  did  only  agree  tb 
a  Conference  conccrning^heir  Privileges  in  ge- 
neral, without  reference  to  the  case  of  the  said 
Mr.  Onslow,  which  was  the  only  subject'  ihat- 
ter  of  the  desired  Conference.  • 

"  The  limitation  in  the  Lords  agreement  to  a 
Conference,  '  y\  ith  proviso  that  nothing  be  of> 
ferred  at  the  Conference  that  may  any  way 
concern  the  Lords  Judicature,'  i»  in.eflFtcta 
denial  of  any  Conference  at  all  upon  the  sub- 
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ject  upon  which' it  iVBi  iemd;  which  oijigbt 
iiot.tobe«  * 

^  The  jodicfttuic  which  the  Lords  chiiui  in 
•opeals  agiinit  a  member  of  the  Hou^e  of 
Commons,  and  tne  privibge  of  that  House  in 
(hat  case,  is  so  involved,  that  no  Conference 
dm  be  noon  the  latter,  without  some-way 
touching  the  former. 

*\  That  thii  manner  of  egreeing  to  a  Confe- 
fifipe  with, any  limitation  or  proviso,  is  against 
the  course  of  proceedings  hetween  the  two 
jEIpuses  of  Parliament  in  coming  to  Conferen- 
ces ;  and  doth  seem  to  place  a  power  in  the 
managers  of  such  Conferences  to  judge  whe- 
fi|ch  provisos  be  broken  or  not,  and  accord- 
ingly to  proceed,  or  break  off  the  Conference, 
upon  their  own  judgments. 

'*  That  the  particular  limitation,  '  that  no- 
thing be  offered  at  the  Conference  that  may 
imy  way  concern  the  judicature  of  the  Lords/ 
appears  unreasonable  ;  for  that  your  lordships 
juaicature  in  parliament  is  circumscribed  by 
the  laws  of  the  land,  as  to  your  proceedings 
imd  judgments  ;  and  is,  as  well  as  all  other 
eovrts,  subject  to  parliament, 

**  The  House  of  Commons  doubt  not  but 
that,  when  the  X^ordb  Jiave  considered  of  what 
aa^delivered  at  this  Conference,  the  good  cor- 
fffpondenc^  which  the  I^rds  express  they  de- 
sire to  contmue  between  the  two  Houses  (which 
the  Commons  also  are  no  less  9areful  to  main- 
tain) win  induce  them  to  remove  the  present  in- 
terruption of  coming  to  Conferences;  and 
4berefore  to  agree  to  the  Conference,  as  it.was 
4esiced  :by  the  House  of  Commons,  upon  the 
Privileges  of  their  House,  concerned  in  the 
Jjords^  Answer  to  the  Message  of  the  House  of 
CoBUaoosin  the  Case  of  Mr*  Onslow/' 

House  pF  CoMiioKS,  June  8. 

The  House  called  upon  sir  James  Norffolke, 
the  Serjeant  at  Arms  attending  this  House,  to 
give  an  abcount  of  Mr.  seijeant  Pemberton, 
sir  John  Churchill,  Mr.  serjeant  Peck,  and  Mr. 
Charles  Porter,  who  were  yesterday  committed 
40  his  custody  for  their  breach  of  privilege  of 
this  House :  who  thereupon  informea  the  Houses 
That  he  was,  by  force,  interrupted  in  the  exe- 
cution of  the  Order,  and  they  were  escaped 
from  his  custody. 

And  the  matter  being  debated  ;  and  the 
douse  altogether  unsatis^ed  with  the  Account 
given,  and  the  excuse  bv  him  made,  for  not 
executing  the  Order  of  this  House; 

,&esolved.  That  sir  James  Norffolke,  the  pre- 

.sent  Seijeant  at  Arms  attending  this  House, 

/or  .betraying  his  trust,  in  not  executing  his 

pffice,  according  to  the  Order  of  this  Hous^,  in 

bringing  in  custody  sir  John  Churcliill,  serjeant 

PenSberton,   serjeaut    Peck,    and    Mr.   Cha. 

.l^oi;iter,   to  answer  their  breach   of  privilege 

against  this  House,  be  sent  .prisoner  to  the 

Tower  :  and  that  Mr.  Speaker  do  issue  out  his 

.Kfarrant  to  the  lieutenant  of  the  Tower,  for 

.^lakiqg  him  into  custody. 

,  Ordered,  That  his  miyesty  be  addressed  to 
.fppo^^t  eAother  Serjeant  at  Armii  to  attend  this 
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Qpuse,  in  the  stead  of  sir  Jamas  Norffolke ;  he 
having  betrayed  his  trust,  in  not  executing  1^ 
o£^ce,  according  to*  the  orders  and  direction  of 
this  House:  and  that  such  members  of  thb 
House,  as  are  of  his  majesty's  privy  council; 
do' present  the  Address  of  this  House  to  his 
maresty. 

Whereas  sir  James  Norffolke,  Seijeant  at 
Aims  attending  this  House,  after  the  order  of* 
this  House  pronounced  for  his  commitment  to 
the  Tower,  did  withdraw  himself,  without  leave 
of  the  House ;  and  being  not  to  be  found, 
though  inquiry  and  search  was  made  for  him ; 

Ordered,  That  Robert  Read,  esq.  the  Ser- 
jeant at  Arms  now  attending  this  House  pro 
tempore^  by  direction  of  this  house,  do  appre- 
hend sir  James  Norffolke;  and  bring  hun  to 
the  bar  of  this  House. 

Resolved,  That  sir  James  Norffolke  shall  not 
any  longer  have  the  privilege  of  this  House. 

Ordered,  That  the  thanks  of  this  House  be 
returned  to  Mr.  Speaker,  for  his  great  care  of 
the  honour  and  service  of  this  House,  in  issuing 
his  warrant  for  executing  the  Order  of  this 
House,  for  taking  the  persons  into  custody, 
which  were  committed  yesterday  to  the  Seijeant 
at  Arms. 

Whereas  sir  John  Churchill,  Mr.  serjeant 
Peck,  and  Mr.  seijeant  Pemberton,  were,  by 
vittoe  of  an  Order  of  this  House  yesterday,  ia 
the  custody  of  the  Serjeant  at  Arms  then  at- 
tending this  house ;  and,  by  the  negligence  of 
the  said  Seijeant,  have  made  their  escape  s 

Ordered,  That  Mr.  Speaker  do  issue  out  liis 
warrant  to  Robert  Read,  esq.  the  Serjeant  at 
Arms  now  attending  this  House,  to  bring  the 
said  sir  John  Churcbill,  Mr.  serjeant  Peck, 
and  Mr.  serjeant  Pembertoo,  in  custody  to  the 
bar  of  this  House  to-morrow  morning,  nine  of 
the  clock. 

House  of  Lobds,  June  3. 

Whereas  Mr.  seijeant  Peck,  sir  John 
Churchill,  Mr.  serjeant  Pemberton,  and  Mr. 
Charles  Porter  counsellor  at  law,  have  tlie  pro- 
tection of  the  House  of  Peers  granted  to  them, 
and  every  of  them,  from  all  arresu  and  impri- 
sonments, for  appearing  as  counsel  at  the  oar 
of  this  House,  upon  an  appeal  brought  by  sir 
Nicholas  Crispe,  against  tlie  lady  Bowyer,  Air. 
Dalmahoy,  and  others  : 

It  is  this  day  ordered,  That  the  lieutenaot 
of  the  Tower  of  Londou,  and  all  other  keepen 
of  prisons,  and  gaolers,  and  all  other  persona 
n  hatspever,  be,  and  they  and  every  of  them  is 
and  are  hereby,  strictl;^  prohibited  from  arrest- 
ing, imprisoning,  detaining,  or  otherwise  mo- 
lesting or  charging,  the  said  gentlen^n,  or  anj 
of  them,  in  this  case,  as  they  and  every  of 
them  will  answer  the  contrary  to  this  Honse  at 
their-peril. 

Housfi  OF  CoMiiioirs,  June  3. 

Mr.  Vaughan  reports.  That  the  Lonl  Privy 
Seal  did  manage  the  Conference ;  and  had  At* 
livered  the  occasion  and  intent  of  the  Cooler- 
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cDee.:  WKiob  Mr.  Vftughan  jdid  report  to  thf 
Iloiuey  to  the  effef  t  folio wiof^;  viz. 

'*  The  Lords  do  t»ke  notioe  of  the  House  of 
Commons  their  ordering  into  custody  of  their 
ser)e«nt,  Mr.  scrieant  Peck^  sir  John  Churchill, 
Mr.  sepeant  Pemberton,  and'  Mr.  Charles 
Porter,  counsellors  at  law,  assigned  by  their 
lordships  to  be  of  counsel  in  an  appeal,  heard 
•t  their  lordships  bar,  in  the  case  of  sir  Nicho- 
Im  Crispe,  against  the  lady  Bowyer,  Mr»  Dal- 
asahoy,  and  others.  The  Lords  in  parliament, 
where  his  majesty  is  highest  in  his  royal  cscute, 
Mod  where  the  last  resort  of  judging  upon  \yrits 
of  Error,  and  appeals  in  equity,  in  all  causes, 
Mid  over  all  persons,  is  undoubtedly  fixed,  and 
permanently  lodged. 

"  It  is  an  unexampled  usurpation, '  and 
breach  of  privilege^  against  the  House  of  Peers, 
that  their  orders  or  judgments  should  be  dis- 
puted, or  endeavoured  to  be  conttouled,  or  the 
execution  thereof  obstructed,  by  the  lower 
house  of  parliament,  who  are  no  court,  nor 
have  authority  to  administer  an  oath,  or  give 
any  judgment. 

"  It  IS  a  transcendent  invasion  on  the  right 
and  liberty  of  the  subject,  and  against  Magna 
Charta,  the  Petition  of  Risht,  and  many  other 
laws,  which  have  provided,  that  no  freeman 
flfaaH  be  imDrisoued,  or  otherwise  restrained  of 
his  liberty,  but  by  due  process  of  law.'' 

'*  This  tends  to  the  subversion  of  the  govern- 
snent  of  this  kingdom,  and  to  the  introducing 
of  arbitrariness  and  disorder  : 

*^  Because  it  is  in  nature  of  an  injunction 
from  the  lower  liouse,  who  hare  no  authority 
nor  power  of  judicature  over  inferior  subjects ; 
roach  less  over  the  King  and  Lords,  against  the 
orders  and  judgments  of  the  supreme  court." 

**  We  are  further  commanded  to  acquaint 
Tou,  That  the  Lords  have  therefore,  out  of  that 
justice,  which  they  are  dispensers  of,  against 
oppression,  and  breach  of  laws,  by  judgment 
of  this  court,  set  at  liberty,  by  the  Gentleman 
Usher  of  the  Black  Rod,  all  the  said  Serjeants 
mod  counsellors ;  and  prohibited  the  lieutenant 
of  the  Tower,  and  alt  other  keepers  of  prisons, 
and  gaolers,  and  all  persons  whatsoever,  from 
arresting,  imprisoning,  detaining,  or  otherwise 
Molesting  or  charging  the  said  gentlemen,  or 
any  of  t£em,  in  this  case  :  and  if  any  person, 
of  what  degree  soever,  shall  presume  to  the 
contrary,  their  lordships  will  exercise  the  au- 
thority with  them  intrusted,  for  putting  the 
laws  in  eseoution :  and  we  are  further  com- 
manded to  read  to  you  a  roll  of  jparliament  in 
the  first  ytor  of  the  reign  of  kloti;  Hen.  the 
fourth,  Whereof  we  hare  brouglit  the  Original 
with  us.** 

And  a  debate  arising  thereupon  ; 

Resolved,  That  a  Conference  be  desired 
with  the  Lords,  upon  the  subject  matter  of  the 
last  Conference. 

Ordered,  That  Mr.  Speaker  do  issue  bis  wnr- 
rmnt  to  the  Serjeant  at  Arms  attending  this 
House,  for  the  apprehending  Clmrles  Porter, 
fsq.  and  bring  him  to  the  bar  of  this  House, 
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to  answer  the  breach  of  privilege  ol^teted: 
against  him. 

A  petition  of  sir  John  Fagg,  was  read>  Mb* 
mitting  himself  to  the  House,  and  craving  their 
pardon  for  his  offence^  and  praying,  he  might 
be  released  of  bis  imprtsoament^ 

Ordered,  That  sir  John  Fagg  be  released  anft 
inlaiged  from  his  imprisonment  in  the  Tower. 

House  op  Commoss,  June  4. 

Ordered,  That  the  thanks  of  the  House  be 
returned  to  Mr.  Speaker,  for  causing  Mr.  sei^ 
jeant  Pemberton,  formerly  committed,  by 
order  of  this  House,  to  the  custody  of  the  Ser> 
jeant  at  Arms  attending  this  Iiouse,  lor  m 
breach  of  privilege,  to  be.  seized,  and  takctt 
into  custody,  in  Westroinster'Hall,  for  his 
breach  of  privilege. 

The  House  being   informed.  That  sir  Jo. 
Churchill,  Mr.  Serj.  Peck,  and  Mr.  Charltti 
Porter,  who  were  ordered  to  be  taken  into  lb* , 
custody  of  the  Serjeant  at  Arms  attending  thia 
House,  are  now  in  Westminster  Hall ; 

Ordered,  Thai  the  Serjeant  at  Araa  now 
attending  this  House  do  go  with  his  mace  tnt^ 
Westminster^Hall,  and  do  execute  the  order  ot 
this  House,  and  the  warrant  of  Mr.  Sp^ket 
thereupon,  for  seising  and  bringing  ia  costodv 
Mr.  Serjeant  Peck,  sir  John  Churchill,  mom 
Mr.  Charles  Porter,  for  their  breach  of  the  pr> 
vilege  of  this  Honse. 

The  Serjeant  returning,  gave  an  accoun^ 
That  he  had  executed  the  order  of  this  House^ 
and  Mr.  Speaker's  warrant  thereupon ;  and 
hsd  brought  the  said  Mr.  serjeant  Peck,  sir  Jo. 
Churchill,  and  Mr.  Charles  Porter,  in  custodyi 
into  the  Speaker's  chamber. 

The  question  being  put>  That  sir  Jxk 
Churchill  be  sent  to  the  Tower,  for  his  breach 
o{  privilege,  and  contempt  of  the  authority  of 
this  House ;  the  House  divided. '  For  the  Yeas, . 
1652.  For  the  Noes,  147 :  and  40  it  vras  re» 
solved  in  the  affirmative. 

Ordered,  That  Mr.  Serjeant  Peck,  for  his 
breach  of  privilege  and  contempt  of  the  atho*  . 
rity  of  this  House,  be  sent  to  the  Tower. 

Ordered,  That  Mr.  serjeant  Pemberion  be 
sent  to  the  Tower,  for  his  breach  of  privilege, 
and  contempt  of  the  authority  nf  tiiis  Housie. 

Ordered,  That  Mr.  Charles  Porter  be  sent  to 
tlie  Tower,  for  hia  breach  of  privilege  and  con* 
tempt  of  the  authority  of  this  House. 

Ordered,  That  Mr.  Speaker  do.  issue  his 
warrant  to  the  lieutenant  of  the  Tower,  to 
take  into  his  custody  the  bodies  of  sir  Johu 
Churchill,  Mr.  serjeant  Peck,  Mr.  serjeant 
Pemberton,  and  Mr.  Charles  Porter,  for  thetff- 
ofience  in  breaking  the  privileges,  and  con« 
temning  the  .  authfirity-  of  this  House  ;  ther^ 
to  remain  in  safe  custody  during .  the  pleasure 
of  this  House. 

Ordered,  That  Mr,  Speaker  do  issue  his  war* 
rant  to  the  Serj«'ant  at  Arms  iinw  attending 
this  House,  to  convey  sir  Juhf>  CiMirchill,  Mr. 
serjeaut  Peck,  Mr.  serjtant  Pemberton,  and 
Mr.  Cha.  Porter  to  the  Tower,  i  here  to  be  kept 
in  safe  custody  during'  the  p)e«sare  of  Hm 
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Hou^,  for  their  offeac*  in  breakin||  ibe  pri- 
vileges, and  coatemning  the  authority  of  this 
Uoiaa^. 

House  of  Lokds,  June  4. 
.  It  wa3  moved,  *'That  this  House  would 
proceed  to  take  into  consideratioa  the  great 
breach  of  Privilege  committed  in  Weatmirtster 
Hail  this  moraiog,  whereof  a  oiember  of  this 
House  cau  give  aii  account.*' 

Whereupon  the  Lord  Lovelace  said,  ''  That, 
bdin^  in  the  Court  of  Chancery  this  morniug, 
he  did  see  the  serjeant  of  the  House  of  Com- 
mons, come  down  into  the  Court  of  Chancery, 
and  seize  sir  John  ChurchtU  within  ttie  bar, 
jiod  Mr.  Porter  at  the  bar :  that  they  refused 
to  gp  with  him,  and  did  read  the  protection  of 
the  Lords  :  notwithstanding  that,  he  seized 
them;  and  would  not  suffer  Mr.  Porter  to  go 
on  in  a  cause  that  he  was  then  pleading." 
.  Several  persons,  that  were  eye-witnesses  to 
the  matter  of  fact,  did  deliver  their  knowledge 
at  the  bar  upon  oath,  as  folio weth :  • 

Nathaniel  Readingy  esq.  saith,  ^'  That  he  was 
lireseot  in  the  Court  of  Chancery,  when  the 
Serjeant  at  Arms  attending  the  House  of  Com- 
mons, being  accompanied  with  several  of  the 
door  keepers  of  that  House,  and  others,  went 
into  the  said  Court;  and  saw  him  lay  his  hand 
upon. sir  John  Churchill,  and  demanded  him  to 

So  along  with  him:  whereof^on  the  said  sir 
ohn  Chorcbill  desired  that  be  might  not  be 
jtaken  out  of  the*  said  Court,  for  that  he  was 
imder  the  protection  of  the  House  of  Lords, 
and  desired  that  the  said  serjeant  would  hear 
the  ^aid  protection  read ;  and  some  part  of 
the  same  was  read  by  the  said  sir  John 
Churchill  accordingly.  But,  notwithstandmg 
the  same,  the  said  Seijeant  took  the  said  sir 
John  Churchill,  and  forced  him  to  rise  up. 
Whereupon  the  said  sir  John  Charchill,  before 
his  being  carried  away  out  of  the  Court,  ap? 
plied  himself  to  the  Honourable  the  Master  of 
the  Rolls,  and  said,  "  That  he  was  very  sorry 
'f  to  see  that  he  was  so  carried  awav  in  the 
^<  face  of  that  Court  where  his  majesty  was 
"  always  taken  to  be  personally  present." 
And  the  said  sir  John  Churchill  and  Mr. 
Charles  Porter  (who  read  his  protection  from 
the  House  of  Lords  to  the  satd  Serjeant  like- 
wise) were  carried  op,  by  the  said  Serjeant  and 
several  others  who  attended  him,  into  the 
lobby  before  the  door  of  the  House  of  Com- 
mons, and  were  clapped  up  into  the  little  room 
belonging  to  the  said  Serjeant ;  and  the  door 
was  shut  upon  thrm,  and  guarded  by  Cary, 
one  of  the  servants  belonging  to  the  said  Ser- 
jeant." 

And  he  further  declared,  "  That  going  along 
with  the  said  Seijeant,  as  he  was  carrying  up 
his  priv>nerB,  he  said  to  him,  **  That  he  be- 
lieved the  House  of  Lords  would  ill  resent  what 
had  been  done  by  him  ;  and  that  he  believed 
Ibe  Gentleman  Usher  would  be  sent  again  to 
demand  the  prisoners."  And  thereupon  the 
Mud  Seijeant  declared  to  him,  "  Iliat,  in  case 
the  Black  Rod  came  to  demand  the  prisoners, 
lib  would  not  deliver  them." 


And  farther  he  testified,  "  That  be  was  pit- 
sent  in  the  said  lobby  when  the  Speaker  of  lU 
House  of  Commons  brought  Mr.  seijeant  Pern- 
berton  up  with  him,  and  beard  the  Speaker  give 
order  to  the  Serjeant  attending  the  House  of 
Commons  to  secure  Mr.  serjeant  Pembertoo ; 
and  the  door  was  forthwith  locked  op,  and  Mr. 
serjeeut  Pemberton  was  presently  after  carried 
up  into  the  Speaker's  chamber." 

Neu,  Jasper  Churchill,  gentleman,  testified^ 
<<  That  he  was  at  the  bar  of  the  Court  of  Chsa- 
cery,  when  theSe^eant  at  Arms  attending  the 
House  of  Common?,  being  accompanied  with 
sir  Henry  Ford  and  several  other  members  of 
the  said  House,  and  Mr.  Qoldsborongh  the 
younger,  clerk  of  the  said  House,  and  several 
others  of  the  oncers  of  the  said  House,  did  go 
into  the  said  Court ;  and  saw  the  said  Seiw 
jeant  take  sir  John  Churchill  by  the  liand, 
and  bring  hira  forth  of  the  said  Court ;  and 
some  cf  the  said  Serjeant's  servants  laid  hapdl 
on  the  said  sir  John  Churchill,  and  thev  carried 
him  and  Mr.  Charles  Porter  into  the  lobby  of 
the  Huuse  of  Commons  ;  and  the  said  Mr. 
Gofdsborough,  and  Cooper  the  door-keeper 
told  him,  that  thirty  or  forty  of  the  members  of 
the  House  of  Commons  went  along  with  tbem." 

Then  this  Hou$e  beiug  informed,  "  That  sir 
Willihrn  Beveiiham  and  sir  Bdward  Lowe  s^t 
in  tlie  Chancery  as  masters  of  the  Cbaocery 
when  this  fact  was  done ;"  they  w^re  sent  fox. 
Who,  being  come,  declared  upon  oath  their 
knowledge  in  this  business. 

Sir  William  BevmhttM  testified,  "That  he 
did  see  the  Serjeant  of  the  House  of  CommoM, 
with  his  mace,  come  this  morning  ihto  the 
Court  of  Chancery,  the  Court  then  sitting  sod 
the  Master  of  the  Rolls  then  sitting  judge, 
with  two  masters  (whereof  he  was  one  ;  and 
the  Serjeant  did  lay  hold  upon  sir  Joba 
Churchill,  then  aitting  within  the  bar,  sod 
charged  him  to  go  uoog  with  him.  Upoo 
which  demand,  sir  John  Churchill  gulled  out  of 
his  pccket  a  paper,  purporting  a'  protectioo 
of  the  Lords  in  parliament  (as  1^  said),  sad 
read  it  to' the  Serjeant  openly  in  the  isid 
Court :    yet,    notvvithstanding;    the   Seijeant 

[>ulled  him  up,  and  caused  him  to  go  aloitt  wid) 
lim  ;  who,  before  his  going  out  of  the  Coaitf 
turned  to  the  bench,  and  declared,  "  That  it 
"  was  the  first  time  that  any  person  was  takes 
'*  out  of  that  Court  by  any  each  meaos,**  or 
used  words  to  that  effect;  and  was  then  led 
away  by  the  Serjeant. 

He  said  further,  <»  Tl\nt  soon  after,  the  ssmt 
Serjeant  came  again,  with  his  ipace,  and  took 
hold  of  Mr.  Porter,  then  standing  withooi  the 
bar  of  the  Chancery,  and  demanded  him  to  go 
along  with  him  :  to  which  the  said  Mr.  Portir 
replied,  "  That  he  had  a  protection  from  die 
Lords  in  parhament,"  and  openly  shewed  snd 
read  the  same  to  tiie  said  Serjeant :  howbei^ 
the  said  Serjeant  polled  him  down  by  the 
sleeve,  and  led  him  away." 

He  testified  further,  "That  about  half  aqna^ 
ter  of  an  hour  after,  the  same  Serjeant  caffic 
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^gaia,  with  bis  mace,  into  the  Court  of  Chap* 
eery,  aod  demanded  seijcant  Peck  to  go  along 
wiih  him ;  who  made  answer,  "  That  he  had  a 
jNPOtection  from  the  House  of  Lords,"  and 
shewed  the  same  unto  him  :  yet,  nevertheless, 
the  said  Serjeant  took  him  oat  of  the  said  Court, 
aiKl  led  him  awajr. 

<*  That  there  was  a  great  multitude  of  people 
•taadiog  in  and  about  the  Court  when  the  said 
Serjeant  did  carry  the  said  persons  away;  so 
as^  by  reason  of  such  interruption,  the  Couct 
could  not  proceed  in  their  business  for  some 
time.*' 

Then  sir  Edward  lamt^  One  of  the  masters 
of  the  chancery,  declared  upon  oatl^  "  That 
he  tills  nioriiing,  about  ten  of  the  clock,  sitting 
in  the  High  Court  of  Chancery,  did  see  and 
observe  the  Serjeant  of  the  House  of  pommons, 
.with  his  maoe,  come  idto  the  suid  Court,  aod 
made  towards  sir  John  Churchill,  one  of  his 
majesty's  counsel;  and  laying  his  hand  on  him, 
the  said  sir  John  Churthill  told  the  Serjeant, 
*<  That  he  had  the  protection  of  the  House  of 
Lords ;   and,  as  he  believes  (he  not  being  able, 
by  reason  of  the  noise  in  and  about  the  Court, 
mod  a  crowd  of  people  then  iuterposins,  to  hear 
distinctly),  read  the  same :  Which  bemg  done, 
tb«   said  Serjeant,    being   within  the  Court, 
jpmcbed  over  the  bar,  and  in  like  manner  laid 
his  hand  on  Mr.  Charles  Porter  counsellor  of 
law  (at  that  time  either  making  or  defending  a 
jBOtioo]|;  who  also  declared  be  had  the  Lords' 
protectmn,  and  taking  it  out  of  his  pocket,  did 
▼erj  audibly  read  the  same  all  over.     After 
which,  the  Serjeant  taking  sir  John  Churchill 
with  him,  the  said  sir  John,   as  he  was  going 
away  through  the  Court,  turning  his  face  to- 
wards the  bench,  spoke  these,  or  words  to  the 
fike  effect :  (videluet^)  <'  I  am  the  first  man 
that  ever  after  this  manner  was  taken  out  of 
this  Court,  where  the  king  is,  or  is  supposed 
to  be  personally  present.*'    The  said  Serjeant 
thao,  going  on  ihe  outside  of  the  bar,  took 
down  the  said   Mr.  Charles  Porter  from  the 
place  wherein  he  stood  before  the  motion  was 
over  wherein  he  was  engaged.'' 

He  further  said,  "  That  whilst  these  things 
as  above  mentioned  were  acting,  the  business 
oi  the  Court  was  somewhst  interrupted. 

'*  That  the  said  Serjeant  of  the  House  of 
Commons,  about  halt  a  quarter  of  au  hour  after 
be  bad  taken  away  sir  John  Churchill  and  Mr. 
Charles  Porter,  he  came  a  second  time  into 
the  Court  of  Cliancery,  and  there  took  into 
etistody  Mr.  serjeant  Pecke,  one  other  of  his 
mt^esty's  counsel;  but  whether  the  said  Mi^. 
8er|eant  Pecke  did  produce,  read,  <>r  declare 
he  had  any  protection,  he  did  not  observe." 
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House  of  Lords,  the  said  sir  John  Cburdiill  did 
soon  after  go  along  witli  the  said  Serjeant; 
and  presently  after  the  said  Serjeant  came  ^ 
Mr.  Charles  Porter,  and  took  him  away  from 
the  said  Court ;  and  about  half  a  quarter  of 
an  hour  after,  the  said  Serjeant  came  t6  Mf. 
Serjeant  Pecke,  and  took  him  also  from  the 
said  Court.'' 

He  further  said,  **  That  about  one  hour  be- 
fore the  Court  of  Chancery  sat,  he  did  see  Mr. 
Serjeant  Penberton  go  along  part  of  Westmin- 
ster HftU,  with  the  Speaker  and  the  said  Ser« 
jeantof  the  House  of  Commons;  and  did  hold 
a  paper  towards  the  said  Speaker  and  Serjeant, 
which  he  doth  believe  was  the  protection  of  the 
Bouse  of  Lords." 


Then  William  Peckf,  esq.  upon  oath,  de- 
darad,  *<  That  he,  beins  this  morning  at  the 
bar  of  the  Court  of  Cha/tcery,  did  see  one 
bearing  a  mace  (which  was  said  to  be  the  mace 
of  the  House  of  Commons)  comr  into  the  Court 
of  Cfaanoery,  to  sir  John  Churchill;  who  pub- 
licly reading  in  the  said  Court  a  writing,  wliich 
he  doth  apprehend  to  be  the  protection  yf  the 


Pmtl  BoMi,  esq.  upon  bis  oath,  declared, 
**  That  he  was  this  morning  at  the  Court  of 
Chancery  bar,  and  did  see  one  bearing  a  mace 
(which  wai  said  to  be  the  mace  of  the  House  of 
Commons)  come  into  the  Court  of  Chancery, 
end  did  lay  his  hand  upon  sir  John  Cburchitt, 
then  in  the  said  Court;  and  said,  ^  That  he 
arrested  him}**  And  thereupon  the  said  sir 
John  Churchill  did  take  out  of  his  pocket  a 
paper  which  he  declared  to  be  the  protection 
of  the  House  of  Lords,  and  did  read  part  ofiht 
dante  openly,  without  interruption :  and  then  a 

fentleman,  who  was  affirmed  to  be  one  of  the 
louse  of  Commons,  and  followed  the  Seijeant 
who  bare  the  said  mace,  said,  **  Do  not  let  hini 
read  it,''  or  used  words  to  that  effect.    Not* 
withstanding  which,  the  said  sir  John  ChurcUU 
did  proceed   in  reading  the  said  protection; 
and  afterwards   the  said   Serjeant  told  him, 
'*  That  (notwithstanding  the  said  protection) 
he  must  go  with  him  t*'  or  us^  words  to  thai 
effpct.     And  the  said  sir  John  Churdtill  did 
then  rise  from  his  seat,  and  went  with  the  said 
Serjeant ;  and  the  said  Seneaut  did  then  dsQ 
put  forth  his  hand  to  Mr.  Charles  Porter,  and 
told  him,  ''He  arrested  him:''  And  thesaU 
Mr.  Porter  did  acquaint  him,  **  That  he  baa 
the  protection  of  the  House  of  Lords ;"  and  did 
openly  read  part  of  the  same;   but,  by  rea^ 
son  of  the  noise  in  the  Court,  he  did  not  hcaf 
the  same  read  out:    But  the  Seijeant  Said^ 
*'  He  must  go  with  him ;"  and  then  came  to 
the  oatside  of  the  bar,  where  the  said  M#« 
Porter  stood,  and  took  him  along  with  him  f 
and  about  half  a  quarter  of  an  hour  after,  th^ 
said  Serjeant  eame  into  the  Conrt  of  Chancery 
again,  with  his  mace,  and  arrested  Mr.  seijeant 
Peck)  who  told  him,  **  He  had  the  like  proteo' 
tion  of  the  House  of  Lords;''  and  the  said  Ser- 
jeant did  reply,  **  That  he  had  the  like  warrant 
against   him  :"  or  used  words  to  that  effect  t 
And  thereupon  the  said  Mr.  serjeant  Peck  did 
go  along  with  the  officer  that  bare  the  mace.'^ 

The  House  hereupon  Ordered,  That  the  gen^i 
tleman  usher  of  the  black  rod  attending  this 
house  do  forthwith  attach  the.  bod  v  of  serjeant 
Topham,  at  present  atteuaing  the  House  ofi 
Commons,  for  having  seized  and  taken  mto. 
custody  Mr.  serjeant  Peck,  sir  John  Churchill, 
Mr,  serjeant  rembertoOf  and  Mr.   Charlea 
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P5>f ter,  contniry  to  the  onJ^r  and  protection  of 
tbfeHottSe  granted  t()  them,  and  produced  lo 
him';  and  timt  the  said  tJsher  6f  the  Black  Rod 
it  hereby  authorized  and  required  to  demand 
•the  peirsons  of  the  said  serjeant  Peck,  sir  John 
Churchilf,  serjeant  Pemberton,  and  Mr.  Porter, 
from  w)rat  prr!>nn  soever  he  shall  find  them  to 
be  ill  the  custody  of,  without  paying  fees;  and 
this  shall  be  a  sufficient  warrant  m  that  behalf. 

To  the  Gentleman  Usher  of  the  Bhick 
Hod  attending  thi»  House,  his.  Deputy 
and  Deputiesr. 

Ordered,  That  an  humble  Address  be  made 
to  his  majesty  (by  the  Lord  Treasurer,  Lord 
Great  Chamberlain,  Lord  Steward,  viscount 
Newport,  and  the  lord  Maynard),  from  this 
House,  to  desire  that  his  majesty  would  be 
pleased  to  appoint  anotherSer)eant  lo  attend 
the  House  of  Commons,  in  the  place  of  ser- 
jeant Topham,  whom  the  Lords  have,  for  some 
great  offences,  ordered  to  be  taken  into  custody 
by  the  Gentleman  Usher  of  the  Black  Rod. 

House  of  Lords^  June  4,  p»  m, 

A  question  was  propounded :  "  Whether  this 
llouse  will  proceed  upon  no  other  business,  ex- 
cept what-  shall  be  recommended  by  his  ma- 
jesty, till  they  have  received  full  satisfaction, 
and  vindicated  themselves  in  this  breach  of 
their  privileges."  The  question  being  put, 
''  Whether  this  question  shall  be  put?**  It  was 
resolved  in  the  amrmative. 

Then,  instead  of  putting  the  question,  it  was 
ordered,  That  this  House  will  proceed  upon  no 
other  business  (except  what  shall  be  recom- 
aeoded  by  his  majesty),  till  they  have  received 
foil  satisfaction,  and  vindicated  themselves  in 
this  breach  of  their  privileges. 

Then  the  Gentleman  Usher  of  the  Black  Rod 
gave  the  House  an  account  of  what  was  com- 
mitted to  -his  care,  as  followeth : 

**  My  Lords;  In  pursuance  of  your  Jordships 
Order  committed  to  my  charge,  I  enquired  where 
seijeast  Peek, sir  John  Chnrchill,  serjeant  Pem- 
berton, and  Mr.  Porter,  were  gone ;  and  being 
IBformed  that  they  were  sent  by  water  through 
tk  John  Cotton's  garden  to  the  Tower,  I  took 
a  pail*  of  oars,  and  so  I  went  to  the  Tower,  and 
wimt  to  the  lodging  of  the  Lieutenant  of  the 
Tower,  and  so  went  up  stahrs ;  and  in  a  great 
room  I  found  the  said  Lieutenant,  and  in  th9 
iaid  room  were  serjeant  Peck,  sir  John 
CliarchiU,  serjeant  Pemberton,  and  Mr.  Porter : 
And  so,  taking  my  black  rod  in  one  hand,  and 
the  Lords'  w«irrant  in  the  other,  I  did  address 
mmlf  to  the  said  lieutenant,  and  told  him, 

*  That  I  vfas  .coniraanded,  by  the  Lords  spiri- 

*  tual  and  temporal  in  parliament  assembled, 
^tb  demand  the  persons  of  Mr.  serjeant  Peck, 
^  sir  John  Churchill,  Mr.  serjeant  Pemberton, 
f  and  Mr.  Porter:  J  did,  therefore,  in  the  name 

<  of  the  Lords  spiritual  and  temporal,  and  by 
^  the  authority  ot  the  hUck  rod,  command  him 

<  to  delifer  me  |he  afore-named  persons.'     He 
•^  deoHMid  to  see  m^  warrant :   I  did 


shew  it  him ;  and  he  would  have  shewed  me 
his,  but  I  would  not  look  upon  it,  but  demand- 
ed his  answer :    and  he  told  me,  *  That  they 

*  were  committed  by  order  of  the  Commons, 

*  and  that  he  tould  not  release  them  without 

*  their  order;  and  if  the  Lords  did  commit  sny 
'  to  him,  he  could  nut  release  them  withost 
'  their  lordships^  order.' 

"  My  Lords ;  I  did  likewise  endeavour  to 
take  seijeant  Tophnm,  according  to  your  lord- 
ships* order  and  command  ;  but  was  informed 
that  he  kept  himself  up  with  Mr.  Speaker,  in 
the  Speaker's  chamber,  so  that  I  could  not 
come  at  him.'' 

The  Lord  Treasurer  reported,  **  Tl«t  the 
Lords  appointed  to  present  the  humble  Addrcn 
of  this  House  to  his  majesty,  for  appointing  a 
new  serjeant  at  arms  to  attend  the  House  of 
Commons  in  the  place  of  serjeant  Tf«pbao, 
have  attended  his  m«jesty  with  the  sskI  Ad- 
dress; who  returns  this  Answer;  That  his  ma* 
jesty  had  given  order  for  sending  a  new  ler- 
jeaut  to  attend  the  House  of  Commons,  before 
the  Address  was  presented  to  him," 

Ordered,  That  the  Lord  Treasurer,  the  Lord 
Great  Chaniberlain,  Lord  Steward,  viscount 
Newport,  and  the  lord  Maynard,  do  present 
the  humble  thanks  of  this  House  to  his  ma- 
jesty, for  appointing  a  new  serjeant  at  arais  la 
attend  the  House  of  Commons,  in  place  of 
serjeant  Topham. 

Ordered,  That  the  humble  Address  of  tliis 
House  be  presented  to  his  majesty,  by  the 
Lord  Treasurer,  Lord  Great  Chamberhiin,  hH 
Steward,  viscount  Newport,  and  lord  May- 
nard; shewing,  "  That  whereas  this  Home  di- 
rected the  Gentleman  Usher  of  the  filnck  Rod 
to  demand  the  persons  of  serjeant  Peck,  sir  John 
Churchill,  serjeant  Pemberton,  and  Mr.  Charlei 
Porter,  of  what  persyn  soever  he  should  find 
them  in  custody  of;  and,  in  pursuance  of  that 
direction,  finding  them  to  be  committed  pri- 
soners to  the  Tower  of  London  by  order  of  the 
House  of  Commons,  repaired  to  sir  John  Ro- 
binson, his  majesty's  Lieutenant  of  theTower^ 
and  demanded  them  of  him,  who  refuted  to  de- 
liver them  otherwise  than  by  order  of  tht 
House  of  Commons ;  This  House  humbly  de- 
sires his  majesty,  that  he  will  be  pleased  to  re- 
move the  said  sir  John  Robinson  ffom  that 
trust,  and  to  appoint  some  other  person  tb  bf 
his  Lieutenant  of  the  Tower." 

The  Lord  Treasurer  reported, ''  That  be  sod 
the  rest  of  the  Lords  have  presented  the  homUt 
Address  of  this  House  to.  his  majesty,  foe  i^ 
moving  sir  John  Robinson  from  bis  trust  of  be* 
ing  lieutenant  of  the  Tower ;  and  his  m^esty 
says,  he  will  return  an  Answer  thereunto  at  the 
first  sitting  of  the  House  to-morrow." 

A  Message  was  brought  from  the  Houit  of 
Commons^  by  sir  Henry  Capell,  tcC  To  de* 
sire  a  Conference,  upon  the  matter  deiiftrcd 
by  their  lordships  at  the  last  Conference. 

The  Answer  retomed  was:  TbattbeLofdi 
have  considered  their  Message,  asd  wiii  retsril 
an  Answer  by  meteogen  of  thirir  own. 
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Ordered,  That  Mr.  Speaker  do  ii&ue  out  a 
'wcarrant  to  John  Topham,  esq.  serjeant  at 
arms  noar  attending  this  House,  to  authorize 
and  require  him,  that,  if  ahj  person  or  persons 
aball  attempt  or  go  about  to  arrest,  imprison, 
or  detain  him  from  executing  his  office,  or  from 
ins  attendance  upon  this  House,  to  apprehend 
auch  persons,  and  bring  them  in  custody,  to 
answer  their  breach  of  privilege ;  and  to  re- 
quire and  authorize  all  persons  to  bp  aiding 
and  assisting  to  him  therein. 

Resolved,  That  John  Topham,  esq.  sevjeant 
at  arms  now  attending  this  House,  shall  have 
the  privilege  of- this  House. 

Resoh-ed,  That  sir  Henry  Capell  do  go  up 
to  the  Lord?,  to  desire  a  Conference  upon  the 
matters  delivered  at  the  last  Conference. 

Sir  Thomas  Lee  reports,  from  the  committee^ 
the  Keasons  agreed  to  be  offered  at  the  Con- 
ference to  be  had  with  the  Lords,  upon  the 
matters  delivered  at  the  last  Conference: 
which  were  twice  read ;  and,  with  some 
amendments  made  at  the  table,  severally 
agreed  ;  and  are  as  followeth ;  viz. 

'*  Your  lordships  liaving  desired  the  last 
Conference  upon  matters  of  high  importance, 
concerning  the  dignity  of  the  king,  and  the 
safety  of  the  government;  the  Commons  did 
not  expect  to  hear  from  your  lordships  at  that 
Conference,  things  so  contrary  to,  and  incon- 
sistent with,  the  matter  upon  which  the  said 
Conference  was  desired,  as  were  then  delivered 
by  your  lordships. 

**'  It  was  much  below  the  expectation  of  the 
Commons,  that,  after  a  representation  in  your 
lordships'  Message  of  matters  of  so  high  impor* 
tance,  the  particular  upon  which  the  Confer- 
ence was  grounded,  snould  be  only  the  com- 
nitment  of  four  lawyers  to  the  custody  of  their 
own  serjeant  at  arms,  for  a  manifest  violation 
of  the  privileges  of  their  House. 

*'  But  the  Commons  were  much  more  sur- 
prized, when  your  lordships  had  introduced 
the  Conference,  with  an  assurance  it  was  in 
order  to  a  good  correspondency  between  the 
two  Houses,  that  your  lordi^hips  should  imme- 
diateljT  assume  a  power  to  judge  the  order  of 
the  Hou.>e  of  Commons,  for  the  imprisonment 
of  Mr.  serjeant  Peck,  sir  John  Churchill,  Mr. 
serjeant  Pemberton,  and  Mr.  Charles  Porter, 
to  be  illegal  and  arbitrary,  and  the  execution 
tiiereof  agreatindignity  to  the  king's  majesty, 
with  many  other  high  reflections  upon  tho 
House  of  Commons,  throughout  the  whole 
Coqference;  whereby  your  lordships  hath  con- 
<lemncd  the  whole  House  of  Commons  as  cri- 
Sninal :  Which  is  without  precedent,  or  exam- 
ple, or  any  ground  of  reason  so  to  do. 

"  It  is  not  against  the  king's  dignity  for  the 
Boose  of  Commons  to  punish  by  imprisonment 
*  commoner,  that  is  guilty  of  violating  their 
pririleges,  that  being  according  to  the  known 
uwt  and  ctistom  of  parliament,  and  the  right  of 
1d»xt  privileges,  declared  by  the  king's  royal 
predecessors  in  former  parliamtnts;  and  by 


*'  But  your  lordships  claiming  to  be  the  so* 
preme  court,  and  that  his  mi^esty  is  higl^t 
m  his  royisi  estate  in  the  court  of  judicature, 
there  is  a  diminution  of  the  dignity  of  the  king; 
who  is  highest  in.  his  royal  estate,  in  full  parlia* 
meat;  and  is  derogatory  to  the  authority  t^ 
the  whole  parliamentji  by  appropriation  u  to 
yourselves. 

*  *'  The  Commons  did  not  infringe  any  privi* 
leges  of  die  House  of  Peers,  but  only  defend 
and  maintain  their  own  ;  On  the  other  side^ 
your  lordships  do  highly  intrench  upon  the 
rights  and  privileges  of  the  House  of  Commons, 
denying  them  to  be  a  court,  or  to  have  any 
authority  or  power  of  judicature;  which,  if 
admitted,  will  leave  them  without  any  auth<^ 
rity  or  power  to  preserve  themselves. 

'^  As  to  what  your  lordships  call  a  ttansceo- 
-dent  invasion  of  the  rights  and  liberty  of  the 
subject,  and  against  Magna  Charta,  the  Pett* 
tion  of  Right,  and  many  other  laws ;  the  House 
of  Commons  presume,  that  your  lordships 
know,  that  neither  the  Great  Charter,  the  Pe- 
tition of  Right,  nor  many  other  laws,  do  iake 
away  the  law  and  custom  of  parliament,  or  of 
either  House  of  parliament ;  ot  else  your  lord^ 
ships  have  much  forgotten  the  Great  Charter, 
and  those  other  laws,  in  the  several  iudgments 
^our  lordships  have  passed  upon  the  king's  sub- 
jects, in  cases  of  privilege. 

*'  But  the  Commons  cannot  £nd,  by  Magna 
Charta,  or  by  any  other  law  or  ancient  custom 
of  parliament,  that  your  lordships  have  any 
jurisdiction,  in  cases  of  appeal  from  courts  of 
equity. 

**  we  are  further  commanded  to  acquaint 
jTOu,  that  the  enlargement  of  the  said  persons 
imprisoned  by  order  of  the  House  of  Com-* 
monn,  by  the  Gentleman  Usher  of  the  Black 
Rod  ;  and  the  prohibition,  with  threats  to  all 
officers  and  other  persons  whatsoever,  not  to 
receive  or  detain  them,  is  an  apparent  breach' 
of  the  rights '  and  privileges  of  the  House  of 
Commons:  and  tqey  have  therefore  caused 
them  to  be  retaken  into  the  custody  of  the  Ser^ 
jeant  at  Arms,  and  hath  committed  them  to 
the  Tower. 

*'  As  to  the  Parliament-Roll  of  1st  Heo.  4. 
caused  to  l)e  read  by  your  lordships  at  the  last 
Conference,  but  not  applied,  the  Commons  ap« 
preheod  it  doth  not  concern .  the  case  in  ques- 
tion; for  that  this  record  was  made  upon  oc- 
casion of  judgments  given  by  the  lords,  to  de- 
pose and  imprison  their  lawful  king ;  to  which 
the* Commons  were  unwilling  to  be  made  par- 
ties :  and  therefore  the  Commons  conceive  it 
will  not  be  for  the  honour  of  your  lordships,  to 
make  further  use  of  that  record. 

'<  But  we  are  commanded  to  read  to  your 
lordships  the  Parliament-RoU  of  the  4th  of  Edr 
ward  the  3rd,  n.  6 ;  which  if  your  lordshipt 
please  to  consider,  they  doubt  not  but  yoor 
lordships  will  find  occasion  to  apply  it  to  the 
present  purpose." 

Sir  Hen.  Capell  reports,  that  he  had  attaod^ 
ed  the  Lords,  to  desire  a|pon£erenoe:  and  that 
the  Lords  made  Answer,  that  they  wooU  ie» 
turn  Answer  by  messengers  of  their  own. 
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Houss  OF  Lords,  June  5. 

The  Lord  Treasurer  reporled,  "  That  bis 
majesty  iDtends  to  give  their  lordships  an  An- 
swer to  their  Address  about  removing  the  lieu- 
'tenant  of  the  Tower  himself:  therefore  it  is 
Us  m^est^'s  pleasure,  that  this  House  do  wait 
upon  nim  in  toe  banquetting'houte'at  Whitehall 
at  four  of  the  clock  this  a^terjpoon ;  and  bis 
majesty  desires  tbeir  lordships  would  adjourn  to 
tliat  time." 

He  was  farther  commanded  to  let  their  lord- 
ships know,  *<  That  liis  majesty  had  sent  the 
like  Message  to  the  House  of  Commons." 

The  Lords  agreed  to  meet  here  half  an  hour 
afVer  three  of  the  clock ;  and  go  in  a  body  to 
Wbitehallj  to  attend  his  majesty. 

Hoc7SE  ofComuoits,  June  $. 

fir.  Secretary  Coventry  acquainted  the 
Bouse,  that  it  was  his  majesty's  desire,  that  the 
House  would  adjourn  till  four  of  the  clock  in 
the  afternoon,  and  tba|  both  Houses  should  at 
that  time  attend  him  in  ihe  baaquettiog  bouse 
at  Whitehall. 
«  A  debate  arising  touching  the  reroofal  of 
John  Topham,  esq.  Serjeant  at  Arms  in  ordi- 
nary^ attending  ttie  House  yesterday,  the  fur- 
ther debate  thereof  was  adjourned  till  ^ve  of  the 
clock  in  the  afternoon.  And  then  the  House 
aiyoiurned  till  four  in  the  afternoon. 

Hot78z  OF  Lords,  June  5,  p.  m. 

The  House  was  adjourned  till  Bve  of  the 
dock  J  and  the  Lords  went  to  attend  the  king 
at  Wbiteball.  The  Lords  being  returned,  the 
House  was  resumed. 

Then  the  Lord  Keeper  reported,  "  That  the 
Lords  and  Commons  attended  the  king,  in  the 
Banquet  ting  House  at  Whitehall,  this  afternoon ; 
where  his  majesty  told  them,  be  had  something 
to  say  wherein  be  desired  he  might  not  be  mis- 
taken, and  therefore  bad  put  it  in  writing.'' 

Which  the  Lord  Keeper  read  as  follow  eth : 
''  My  Lords  and  Gentlemen; 

*t  Yott  may  remember  that  at  the  meeting  of 
this  session,  i  told  you,  no  endeavours  would 
he  wanting  to  make  the  continuance  of  this 
pariiameat  unpracticable.  I  am  sorry  that  ex- 
perience hath  so  <(uickly  shewed  you  the  truth 
of  what  I  then  said  :  but  I  hope  ^ou  are  all 
convinced  that  the  intent  of  all  this,  in  the  con- 
trivers, is  to  procure  a  dissolution.  I  confess,  I 
look  upon  it  as  a  most  malicious  design  of  those 
;who  are  enemies  to  me  and  to  the  church  of 
Bngland  ;  and  were  the  contrivers  known,  I 
should  not  doubt  bat  the  dislike  of  their  prac- 
tices would  alone  be  a  means  of  bringing  the 
Houses  to.  a  good  understanding.  But,  since  I 
cannat  prescribe  any  way  how  to  arrive  at  the 
discovery  of  it,  I  must  tell  you  plainly  my  opi* 
Bion,  that  the  meads  of  coming  to  any  compo- 
sure betwixt  yourselves  cannot  be  without  ad- 
mitting of  such  full  Conferences  as  either  con- 
vipce  one  another  by  the  reasons  then  offered, 
or  epaUe  me  to  judae  rightly  of  the  differen- 
cea  when  all  hath  b«&  swd  upon  both  sides 


which  tlie  matter  will  afford  :  for  I  am  not  to 
suffer  these  diffepences  to  groif  tp  disorders  ia 
the  whole  kio^^dom,  if  I  can  prevent  it ;  and  I 
am  sure  my  judgment  shall  always  be  impsrtisl 
between  my  tv\o  Houses  of  parliament:  but  I 
must  let  you  know,  that  whilst  you  are  in  de- 
bate about  your  privileges,  I  will  not  safier  n^ 
own  to  be  invaded. 

*'  I  have  nothing  more  to  say  to  you  at  this 
time;  but  to  desire,  as  I  did  when  we  met  firu, 
that  you  would  consider,  aud  not  suffer  ill  mens 
designs  to  hinder  this  session  from  a  happj  cod- 
clusion.** 

After  this,  his  majesty  said  to  the  Lords, 
''  That  he  would  give  them  an  Answer  lo  their 
Address  concerning  the  removal  of  the  Lieute- 
nant of  the  Tower,  so  soon  as  their  lordibips 
should  return  to  their  House ;  thioking  it  out 
fit  to  do  it  before  the  House  of  Commons." 

Then  the  Lord  Treasurer  reported,  "  Thtt 
his  majesty's  Answer  to  the  Lords*  Address,  fpr 
the  removing  sir  John  Robinson  from  being 
Lieutenant  of  the  Tower,  is.  That  hi»  m^eity 
hath  considered  the  circumstances  of  that  nat- 
ter, and  is  not  satisfied  how  with  justice  he  ess 
remove  him." 

House  of  Cokmon9,  June  5,  p, ». 

The  House  then  took  into  consideration  bii 
majesty^s  Speech,  and  resolved  nen.  con.  Hat 
the  humble  Thanks  of  this  House  be  returned 
to  bis  majesty,  for  the  gracious  expressions  is 
his  speech  this  day  made  to  both  Houses  of  par- 
liament; and  such  members  of  this  house  is 
are  of  his  majesty's  privy- council  are  desired 
to  present  the  humble  thanks  of  this  House  to 
his  majesty. 

Resolved,  That  it  doth  not  appear  to  this 
Honse,  that  any  member  thereof^ bath  eidicr 
contrived  or  promoted  the  difference  bctwees 
the  two  Houses  uf  Parliament ;  or  in  assertint 
the  rights  of  the  Commons  of  England,  sm 
the  privileges  of  this  House;  or  to  have  dose 
any  thing  inconsistent  with  his  duty,  or  the 
trust  reposed  in  him. 

House  of  Lords,  June  7. 

The  Serjeant  at  Arms  attending  this  Horns 
was  called  upon,  to  give  an  account  what  be 
hath  done  in  the  execution  of  the  delivery  of 
the  four  writs  of  Habeas  Corpus  delivered  to 
him  by  the  Lord  Keeper.  And  he  gave  this 
account  following: 

"In  obedience  to  your  lordships' commands, 
I  received  from  the  right  hon.  the  lord  keeper 
of  the  great  seal  of  England,  about  half  as 
hour  past  eight  of  the  clock,  or  thereabouts, 
four  writs  of  Habeas  Corpus ;  and  iromediaielj 
I  did  repair  to  the  Tower,  and  4eijvered  tbeo 
to  the  Lieutenant  of  the  Tower  ;  and  after  be 
received  them,  he  desired  me  to  present  Iiis 
humble  duty  and  service  to  this  bonouraUts 
bouse,  and  that  he  should  do  his  duty  inasmvch 
as  in  him  lay  to  both  houses ;.  and  desired  ine 
to  let  the  right  hon.  the  lord  keeper  kooir, 
that  he  would  wait  upon  him  to-morroir  uora- 
ing ;  or  words  to  that  effect." 


/ 


^  Forasmttch  as  oath  baft  been  ffiade,  thai 
four  writs  df  Habeas  Corpus  have  been  de- 
liTered  to  the  Lieatenant  or  the  7ower,  relura* 
able  in  parHament  this  day,  which  are  not  re* 
turned:  It  is  ordered.  That  the  clerk  oftht 
crown  in  Chancery  do  prepare  four  several 
and  respectiye  writs  of  alias  Ilabeas  Corpus 
(whh  a  penalty  of  40/.  in  each  writ  to  be  con- 
tained), to  be  sealed  by  the  Lord  Keeper  of 
the  great  seal  of  England,  and  directed  to  the 
Lieotenant  of  the  Tower,  mid  returnable  into 
the  House  of  Peers,  for  bringing  the  bodies  of 
Edward  Peck  serjeant  at  law,  sir  John 
Churchill  knight,  Francis  Pembertoo  seneant 
at  law,  and  Charles  Porter^  esq.  counsellor  at 
law,  with  ibe  cause  of  their  commitment,  to 
the  House  of  Peers,  to-morrow  morning,  at  ten 
of  the  clock ;  and  that  the  Serjeant  at  Arms 
attending  this  House,  or  his  deputy,  be,  and  is 
hereby  required  to  carry  the  said  writs  to  the 
lieutenant  of  iheTo^er  for  that  purpo^e.^ 

A  Message  was  brought  from  the  House  of 
Commons,  by  sir  Thomas  Littleton  and  others  ; 
**  For  preserving  a  good  oofrespondence  be- 
t^  ecu  the  two  Houses,  he  was  commanded  to 
put  their  lordships  in  mind  of  a  Message  from 
the  House  of  Commons  lately,  to  desire  a  Con* 
ference,  oonoerning  the  matter  of  the  last  Con* 
ference ;  to  which  the  Lords  bad  reUimed  thi» 
Answer^  That  they,  would  send  an  Aasirer  bjr 
messengers  of  their  own.'' 
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-  Then  the  Lord  Keeper  gate  the  house  an 
aeeoant  of  sir  John  Robinson's  coming  to  him 
early  this  morning :  **  That  he  acknowledged 
the  receipt  of  the  Hubeas  Corpus ;  and  would 
have  excused  himself  to  hn  lordship,  by  reason 
of  some  votes  or  orders  of  the  House  of  Com- 
Qions,  which  bis  lordship  would  not  examine  ; 
but  told  him,  the  writs  were  not  returoable  to 
hioi,  but  to  the  Lords  in  parliament  whose  ser- 
vaot  the  lieutenant  of  the  Tower  is,  and  ought 
to  do  his  duty  according  to  law," 

The  Gentleman  Usher  of  tie  Black  Rod  was 
commaaded  to  enquire  without,  whether  the 
lieutenant  of  the  Tower  did  appear ;  who  re- 
torned  this  account  "  that  the  lieutenant  did 
not  appear/' 

Whereupon  tlie  House  commanded  the  Ser- 
jeant at  arms  to  go,  with  his  mace^  into  West- 
minster-hall, and  make  O  yen  three  times,  and 
then  make  proclamation  iu  these  words:  *^  Sir 
John  Robinson,  Deatenant  of  the  Tower,  come 
forth,  and  return  the  writs  of  Habeas  Corpus 
befoM  the  Lords  in  parliament,  as  you  are  com- 
manded.*' 

The  Serjeant  at  Arms  gave  the  House  an 
account  "  that  he  had  made  proclamation,  at 
the  top  of  the  stairs  between  the  court  of 
Chancery  and  the  court  of  King's*  bench  in 
Westminster-hall,  to  command  sir  John  Ro- 
hioson  to  return  the  writs  of  Habeas  Corpus 
before  the  Lords  m  parliament^  as  he  was  com- 
roaoded." 

a  ion  consideration  r.'hat  to  do  next : 
e  Lord  Keeper  gave  an  account,  **  That 
tbe  Order  yesterday  was  directed  to  the  cuiv 
litbrs,  to  prepare  the  writs  of  Habeas  Corpus; 
whereas  tne  said  writs  should  have  been  made 
by  the  clerk  of  the  crown  in  Chancery." 

Hereupon  the  House  had  the  Opinion  of 
tbe  Judges  this  (!ny  present;  viz.  The  Lord 
Chief  Justice  of  the  court  of  Common  Pleas, 
and  Judge  Atkins. 

And  these  two  questions  were  propounded 
to  them: 

'*  Whether  these  writs  of  Habeas  Corpus, 
sealed  with  the  great  seal  of  England,  be  ef- 
fectual in  law,  though  the  writs  be  written  by 
the  cursitors^  and  not  by  the  clerk  of  the 
crown?" 

The  Opinion  of  the  Judges  was,  **  That  the 
writs,  being  under  the  great  seal  of  England, 
are  good  and  effectual  in  law,  by  what  hand 
soever  they  were  written." 

**  Whether  there  may  an  alias  Habeas  Cor- 
pus be  issued  out  of  the  office  of  the  clerk  of 
^he  crown,  notwithstanding  the  former  were 
issued  out  as  Aforesaid,  and  not  returned  by 
tbe  lieutenant  of  the  Tower  V^ 

And  the  Opinion  of  the  Judges  is,  "  That 
an  alit^  Habeas  Corpus  is  gor>d  in  law,  and 
well  issued  in  that  case ;  else  it  were  in  the 
power  of  tbe  gaoler,  by  the  not  returning  the 
first  writ,  to  hinder  the  issuing  out  of  an  alias." 

The  same  Opinion  Mr.  Attorney  General 
was  of. 

Upon  this,  tbe  House  made  this  Order  fol- 
lowing I 


Hons£  OS  C^KHOHly  June  7. 

The  House  resumed  the  adjourned  deCate 
concerning  John  Topham,  esq.  serjeant  at  arms. 

Resolved,  That  what  John  Topham,  esq. 
serjeant  at  arms  attending  this  House  did,  in  re« 
takit>e,  bringing  in  custody,  and  conveying  to 
the  Tower,  sir  Jo.  Churchill,  Mr.  Seijtent 
Peck,  Mr.  Seijeant  Pembcrton,  and  Mr.  Cb. 
Porter,  was  in  pursuance  of  his  duty  and  by  the 
order  of  the  House. 

R^olved.  That  the  flirther  debate  concern- 
ing Jo.  Topham,  esq.  serjeant  at  arms,  be  ad- 
journed tin  Wednesday  morning  next. 

A  copy  of  an  Order  of  the  Lords  spiritual 
and  temporal  in  parliament  assembled,  dated 
tbe  3tst  of  May  last,  and  served  on  sir  John 
Fagg  on  Friday  last,  was  tendered  and  read  ; 
whereby  the  Lords  bare  ordered  to  hear  coun- 
sel at  the  bar,  in  the  cause  upon  the  Appeal 
there  brought  by  Thomas  Shirley,  esq.  against 
the  said  sir  John  Fagg,  and  the  Answer  there- 
unto on  Tuesday  the  8th  of  this  instant  June, 
at  ten  o'clock  in  the  forenoon :  Aod  a  debate 
arising  tliereupon ; 

Resolved,  nem.  con.  That  as  to  the  case  of 
Appeal,  brought  against  sir  John  Fagg  in  the 
House  of  Lords,  sir  John  Fagg^hall  have  the 
protection  and  the  assistanceof  this  House. 

Resolved,  ncm,  con.  That  if  any  pers')n  or 
persons  shall  be  aiding  or  assisting  in  putting 
in  execution  any  Sentence  or  Judgment  that 
shall  be  given  by  the  House  of  Lords,  upon  tbe 
Appeal  brought  by  Dr.  Shirley,  against  sir 
John  Fagg,  a  member  of  this  House;    such 
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penon  and  persons  shall  be  adjadgedaud  taken 
te  be  betrajert  of  the  rights  and  liberties  of 
the  Commons  of  England,  and  the  privileges 
of  thi»  House ;  and  iM  be  proceeded  against 
aocordingljr. 

OrderMl,  That  these  Votes  be  made  public, 
hy  setting  them  up  in  Westminster- hall,  and  in 
the  lobby  of  this  House :  And  that  the  clerk  of 
the  House  do  take  care  to  see  it  done. 

The  House  being  informed,  that  the  House 
of  Lords  have  ordered  a  Habeas  Corpus  to 
issue  forth  under  the  great  seal,  for  bringing 
sir  John  Churchill,  Serjeant  Peck,  Serjeant 
Pemhertoo  and  Mr.  Charles  Porter,  to  the  bar 
of  their  House ; 

Ordered,  That  those  members  that  were  ap- 
pointed .to  inspect  the  Journals  of  the  House  of 
Lords,  in  the  case  of  the  Lords'  proceedings 
touching  the  making  navigable  the  rivers  in  the 
counties  of  Hertford  and  Bedford,  do  inspect 
the  Journals  and  Minates  of  the  proceedings 
of  the  House  of  Lords,  touching  the  commit- 
ment of  the  said  sir  Jo.  Churchill,  Mr.  Seij. 
Peck,  Mr.  Serj.  Pemberton  and  Mr.  Ch.  Porter, 
bj  Older  of  this  House. 

June  7,  p.  m. 

Sir  Thomas  Littleton  repotts.  That  in  piar- 
luance  of  the  Order  of  the  House,  the  Com- 
mittee appointed  to  inspect  the  Journals  of  the 
House  of  Lords,  went  to  Mr.  Browne's  bonse  ; 
ood  that  Mr.  Walker  went  to  Mr.  Browne  to 
acquaint  Irnn  therewith:  And  that  Mr. 
Browne  returned  this  answer.  That  he  could 
not  shew  the  Minutes,  or  acquaint  them  with 
any  thing  that  bath  been  done  this  day. 

Resolved,  nem,  con.  That  no  person  com- 
mitted for  breach  of  privilege  by  order  of  this 
House,  ought  to  be  discharged  during  the  session 
of  parliament  but  by  order  or  warrant  of  this 
House. 

Resolved,  mm.  con.  That  the  Lieutenant  of 
the  Tower  in  receiving  and  detaining  in  cus- 
tody sir  John  Churchill,  Serjeant  Peck,  Serjeant 
Pemberton  and  Mr.  Porter,  performed  his 
duty  according  to  law :  And  for  so  doing  he 
shall  have  the  assistance  and  protection  of  this 
House. 

Resolved,  nem,  con.  That  the  Lieutenant  of 
the  Tower,  in  case  he  hath  received  or  shall  re- 
ceive any  writ,  warrant,  order  or  command- 
ment to  remove  or  deliver  any  person  or  per- 
sons committed  for  breach  of  privilege,  by  any 
order  or  warrant  of  this  House,  shall  not  make 
any  return  thereof,  or  yield  any  obedience 
thereuuto  before  he  hath  first  acquainted  this 
House,  anfl  received  their  order  and  directiona 
how  to  proceed  therein. 

Ordered,  That  these  Resolves  be  immediately 
sent  to  the  Lieutenant  of  (he  Tower. 

June  8, 1675. 

Ordered,  That  a  Message  be  sent  to  the 
Lords  to  acquaint  thorn,  That  in  order  to  pre- 
serve a  good  Correspondency  between  the  two 
Houses,  the  knights,  citizens  and  burgesses  in 
parliament  assembl«d|  had  sent  to  remind  their 


lordsbipaof  the  last  Message^  whefeinaCon. 
ference  was  desired  with  them  by  tliis  Hoost, 
upon  the  matters  delivered  at  the  bst  Coiw 
ference  by  the  Lords :  And  that  sir  TbonaB 
Littleton  do  go  up  to  the  Lords  with  the  ssid 
Message. 

SirXshn  Robinson,  Lieutenant  of  the  Tower, 
gives  an  account  to  the  House  of  his  reonviog 
the  persons  committed  to  the  Tower  into  bis 
custody,  in  obedience  to  the  Order  of  tba 
House ;  and  that  the  black  rod  oomiog  after- 
wards with  an  Order  from  the  Lords,  and  de- 
manding them  out  of  his  custody,  he  denied  to 
deliver  them  because  they  were  oommitted  by 
Order  of  this  House  :  And  that  after  he  hsd 
received  the  Votes  of  this  House  last  night,  rs^ 
lating  to  the  said  persons  now  prisoners  in  the 
Tower  by  Order  of  this  House,  sir  George 
Charnock  serjeant  at  arms,  attending  the  Lord 
Keeper  of  the  great  seal  of  Englai^,  broogU 
him  four  sereni)  writs  of  Habeas  Corpus  ondsr 
the  great  seal  of  England,  for  bringiofttbe  nid 
several  persons  this  morning  at  ten  o'clock,  be- 
fore his  majesty  in  his  pr.eseot  parliameot  st 
Westminster!  and  that  he. did,  acoonfingto 
the  vote  of  this  House,  huinhly  crave  the  sd- 
vice  and  direction  of  this  House,  what  bs 
should  do  therein. — And  the  matter  being  de- 
bated; 

Resolved,  That  the  Thanks  of  the  House  be 
given  to  the  said  sir  John  Robinson. 

Mr.  Speaker  did,  by  the  direction  of  die 
House,  intimate  to  sir  John  Robinson  Lieate- 
nant  of  the  Tower,  that  he  should  forbear  to 
return  the  said  writs  of  Habeas  Corpus ;  ac- 
quainting him,  that  it  was  the  opinion  of  tbst 
House,  Uiat  he  could  be  in  no  danger  in  not  rs* 
turning  the  same. 

The  several  writs  of  Habeas  Corpus  isisfd 
out  under  the  great  seal  of  Euglaad,  and  di* 
rected  to  sir  John  Uobiuson,  Lieutenant  of  tbe 
Tower,  for  briuging  the  bodies  ol^  Mr.  Seneast 
Peck,  Mr.  Serjeant  Pemberton,  sir  Joba 
Churchill  and  Mr.  Porter,  before  his  majesty 
iu  his  present  parliament  at  Westminster, abost 
ten  o'clock  this  morning,  being  severally  resd; 
and  the  matter  debated  ; 

Resolved,  That  the  Committee  that  was  jei- 
terday  appointed  to  inspect  tbe  Journals  of  ibc 
Lords'  House,  do  inspect  the  said  Journals  sod 
see  what  proceedings  hath  been  since  bsd 
there,  concerning  Mr.  Serjeant  Peck,  Mr.  Ser- 
jeant Pemberton,  sir  John  Churchill  and  Mr. 
Porter ;  and  report  the  same  to  the  House. 

Resolved,  That  it  be  referred  to  tbe  Cosh 
mittce  formerly  appointed  to  inspecttbeLof^ 
Journals,  and  all  the  gentlemen  of  tbe  loof 
robe,  or  any  three  of  them,  to  inspect  and 
search  all  such  rolls,  re^rds  and  entries,  si 
they  shall  think  necessary ;  and  see  what  pre- 
cedents they  can  find  in  cases  of  like  nature, 
concerning  writs  of  Habeas  Corpus  and  retorns 
thereof;  and  to  report  tbe  state  of  the  whole 
matter,  with  tlieir  opinions  tliereita.  to  ^ 
House  to-morrow  morning:  And.  they  are  co 
meet  at  three  o'clock  this  afternoon,  in  d* 
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Speaker's  chamber :  And  are  empowered  to 
•end  for  persons,  papers  and  records. 

Ordered,  That  all  committees  that  were  to 
sit  tbid  afiernoon  (except  tbe  said  committee 
hist  appointed)  be  adjoamed. 

Resolved,  That  the  further  debate  of  the 
matter  touching  the  writs  of  Habeas  Corpus, 
directed  and  delivered  to  the  Lieutenant  of 
tbe  Tower,  be  adjourned  till  to-morrow  morn- 
ing. 

June  9. 

Sir  Thomas  Claries  reports,  from  tht  com- 
mittee,  to  wliom  it  was  referred  to  search  for 
Preoedeats,  toucliiog  writs  of  Habeas  Corpus 
returnable  in  parliament ;  Tl^at  the  Committee 
had  found  several  urecedents  of  writs  of  Habeas 
Corpus  returnable  in  parliament,  and  had 
considered  of  them;  and  thaS  the  aoinmittee 
thereupon  had  agreed  upoa  fo«r  resolves, 
to  be  presented  to  the  House:  Which 
he  read  in  his  pla<9e;  and  afterwards, 
delivered  the  same  in  at  the  dark's  table  : 
Where  they,  being  twice  read,  were,  upon  the 
Quesdoni  severally  agreed  :  and  ave  as  fiollow- 
tth  : 

Resolved,  hem.  con.,  Hiat  no  commoners  of 
England,  committed  by  order  or  waitant  of  the 
House  of  Commons  for  breach  of  privilege  or 
contempt  of  that  House,  ought,  without  order 
of  that  House,  to  be  by  any  writ  of  Habeas 
Corpas,  or  other  authority  whatsoever,  made 
to  appear,  and  onswer,  and  do  and  receive  a 
determination  in  tbe  House  of  Peers,  during 
the  session  of  parliament,  wherein  such  person 
was  so  committed. 

Resolved,  nem.  con.,  That  the  order  of  the 
Home  of  Peers,  for  the  issuing  out  of  writs  of 
Habeas  Corpus,  concerning  serjeant  Peck,  sir 
John  Chnrchill,  serjeant  Pemberton,  and  Mr. 
Charles  Purter,  is  insufficient  and  illegal ;  for 
that  it  is  general,  and  expresses  bo  particular 
cause  of  privilege  ;  and  commands  the  kihg's 
great  seal  to  be  put  to  writs  not  returnable 
before  the  said  Ilodse  of  Peers. 

Resolved^  nem.  con.,  That  the  Lord  Keeper 
be  acquainted  with  these  resolutions ;  to  the 
6nd  that  the  said  writ  of  Habeas  Corpus  may 
be  superseded,  as  comrary  to  law,  and  the  pn- 
▼ileges  of  this  House. 

Resolved  nem.  con.,  That  a  Message  be  sent 
to  the  Lords,  to  acquaint  them,  that  serjeant 
Peck,  sir  John  Churchill,  serjeant  Pemberton, 
and  Mr.  Charles  Porter,'  were  committed  by 
order  and  warrant  of  this  Hoiise^  for  breach  of 
the  privilege,  and  contempt  of  the  authority  of 
this  House. 

Resolved,  That  a  Conference  be  desired 
with  the  Lords,  upon  tbe  subject  matter  of  tbe 
hist  Conference. 

.  A  Message  was  thta  dmf  seat  from  his  ma* 
jesty  in  the  House  of  LArds,  by  sir  Edward 
Carteret^  Usher  of  the  Blads-Bod,  commanding 
this  honourable  Honse  to  attend  his  mmcsty 
forthwith  m  the  House  of  Peers;  and  ac» 
eoKlingly  Mr.  8pc*her  went  np  HQtb  lAieHem^ 


where  his  m^estj  was  pteasod  to  mi^  the  fol> 
lowing  Speerii  to  them : 

"  My  Lords  and  Gentlemen, 

**  I  think  I  have  given  sufficient  evidence  to'the 
world,that  I  have  not  been  wanting  on  my  parr,  in 
my  endeavours  to  procure  the  full  satisfaction  of 
all  my  subjects,  in  the  matters  both  of  reli<> 
giott  and  property:  I  have  not  only  invite4 
yon  to  those  considerations  at  our  first  iheec* 
mg,  but  I  have  been  careful,  through  this 
whole  session,  tliat  no  concern  of  my  own 
should  divert  you  frOra  them. 

**  Besides,  as  I  had  only  designed  the  matter 
of  it  to  be  the  procuring  of  good  Uws,  so  for 
the  gaining  of  them,  I  have  already  waited 
much  longer  thsn  I  intended;  and  should 
have  been  contented  still  to  liave  continued 
mjf  expectation,  had  there  any  hopes  remained 
of  a  good  conclusion.  But  I  must  confess,  the 
ill  designs  of  oor  enemies  have  been  too  pre^ 
Yalent  against  those  good  »ones  I  had  proposed 
to  myseB',  in  behalf  of  my  people;  and  tbosh 
unhappy  differences  between  my  two  Houses 
are  grown  to  such  a  height,  that  I  find  no  posr 
sible  means  of  putting  an  end  to  them,  but  \fj 
a  prprogation.  It  is  with  great  unwillingness 
that  1  make  use  of  this  expedient,  having  al^ 
ways  intended  an  adjournment  for  tlie  preserv- 
ing of  such  bills  as  were  unfiuibbed.  j3ut  my 
hopes  are,  that  by  this  means  the  present  oo 
casion  of  differences  being  taken  away,  yoh 
will  be  so  carefoi  hereafter  of  the  public,  as 
not  to  seek  new  onas,  nor  to  revive  the  old. 
.  ''  I  intend  to  meet  you  here  .again  in  winter^ 
and  have  directed  my  Lord-Keeper  to  pro^ 
rogue  you  till  the  13th  of  October  next,^ 

Offo*er  18, 1675. 

Tbe  King  came  to  the  House  and  beg^n  thus ; 

''  I  meet  you  now  with  more  than  an  usual 
concern  for  the  event  of  (his  session  ;  and  I 
know  it  is  but  what  may  be  reasonably  ex« 
pected  from  the  care  I  have  for  the  preserve^ 
tion  of  the  government.  The  causes  of  t^e  last 
prorogation,  as  I  for  my  part  do  not  desire  to 
remember,  so  I  hope  no  man  else  will,  unless 
it  be  to  learu  from  thence  how  to  avoid  the 
like  occasion  for  the  future  :  And  I  pray  con- 
sider how  fatal  the  consequences  may  be,>a«d 
how  little  benefit  is  like  to  redound  to  the 
people  by  it.  Howeter,  if  any  of  that  kind 
shaU  arise,  I  desire  you  would  defer  those  d^ 
bates,  till  you  have  brouglit  such  public  bilk  te 
perfection,  as  may  conduce  to  Che  good  and 
safety  of  the  kiacdom/'  [The  rest  of  the 
speech  relates  to  his  majesty's  recommending 
the  securi^  af  the  protesCant  religiou,  the  sup» 
ply  for  building  ships,  and  noblic  debts,  &c.] 

Then  the  lord  Finch,  by  his  majesty's  order, 
made  a  Speech  to  both  Houses,  reciMnmending 
aaanimity,  aed  mahtng  good  hnrs,  and  the  core 
of  religion,  &c. 

HoiTsc  09  Loans.    Octoitef  17. 

A  Petition  was  presented  to  tbe  Honse,  from 
Themas  Shirky»  to  desire  a  day  for  hearing 
4F 
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the  cause  depending  in  this  House  the  last  ses- 
sion, between  hiin  and  sir  John  Fagg,  which  is 
now  sine  die, 

.  But,  in  regard  some  matter  in  his  majesty's 
Speech  on  the  13th  of  October  instant  will  ron- 
this   Petition,  the   House   appointed  liis 


eern 


majesty's  Speech  lo  be  first  read,  according  to 
the  order  of  the  14th  of  October  iu^tont. 
Then  his  majesty's  and  the  Lord-Keeper's 
Speech  were  read  throughout.  And  afterward^ 
the  first  paragraph  wa3  read,  being, 

<'The  causes  of  the  last  prorogation,  as 
I,  for  my  part,  do  not  desire  to  remem- 
ber, so  I  hope  no  roan  else  will,  unless  it  be  to 
learn  from  thence  how  to  avoid  tW  like  occa- 
tions  for  the  future ;  and  I  pray  consider  how 
fatal  the  consequences  may  be,  and  how  little 
benefit  is  like  to  redound  to  the  people  by  it : 
Howeveri  if  any  thing  of  that  kind  shall  arise, 
I  desire  you  would  dei^r  those  debates,  till  you 
have  brought  such  {public  bills  to  perfection  as 
may  Conduce  to  the  good  and  safety  of  the 
kinedom." 

And,  after  a  long  debate,  It  is  ordered. 
That  this  debate  be  adjourned  till  to-morrow 
tnorning,  at  10  of  the  clock;  and  nothing  to 
intervene. 

Octoker  SO. 

Accordine  to  the  order  yesterday,  the  house 
proceeded  in  the  debate,  which  was  then  ad- 
journed till  this  day ;  and,  for  the  freer  debate 
thereof,  the  House  was  adjourned  into  a  Com* 
inittee. 

The  House  being  resumed ;  It  was  moved, 
<<  That  the  last  Petition  of  Thomas  Shirley 
might  be  read:"  Which  was  done.  And.  after 
a  long  debate,  it  is  ordered.  That  this  House 
•hall  be  adjourned  to  Monday  morning  next,  at 
ten  of  the  clock.* 

Xhe  Earl  of  SHAFTSBuaY's  Speech  in  the  House 
of  Lords,  upon  the  Debate  of  appointing 
a  day  for  the  hearing  Dr.  Shirley's  Cause, 
the  SOtb  of  October,  1675. 

"  My  Lords, 
^  Our  all  is  at  stake,  and  therefore  you  must 
five  me  I^ve  to  speak  freely  before  we  part 
with  it.    My  lord  bishop  of  Salisburyf  is  of  opi- 

-  *  <'  Some  thought  that  the  king  had  oonaent- 
«d  to  the  renewal  of  this  Appeal-dispute,  as 
•disliking  the  warip  proceedings  of  both  houses ; 
of  which  opinion  was  Marvell.  Others  believe 
ed  that  the  lords  of  the  country  interest  bad 
persuaded  the  doctor  thereto,  with  a  view 
thereby  ,to  kindle  such  a  flame  between  the  two 
houses,  as  should  oblige  the  king  either  to  pro- 
roKoe  or  dissolve  them ;  die  said  lords  appre- 
Jiending  that  if  this  parliament  should  sit  much 
longer,  the  majority  might  be  gained  over  by 
places  and  money,  so  as  to  become  quite  obse- 
ouious  to  the  court ;  and  this,  Saviie  lord  Hali^ 
MX,  the^n  in  the  interest  of  lord  Shaftsbury,  his 
oncle,  told  sir  John  Reresby  was  his  opinion." 
iUiph. 
t  Dr.  Seth  Ward  the  learned  aathematician. 


nion,  That  we  should  rather  appoint  a  day  t9 
consider  what  to  do  upon  the  Petition,  than  to 
appoint  fi  day  nf  hearing ;  and  my  Ix>rd -Keeper, 
for  I  may  name  them  at  a  Committee  of  the 
whole  Hou&e,  tells  us  in  very  eloquent  and 
studied  language.  That  he  will  propose  i}S  a 
way  far  less  liable  to  exception,  and  much  lest 
oflfensive  and  injurious  to  our  own  privileges, 
than  that  of  appointing  a  day  of  hearing.  And 
I  bes€»ech  your  lordships,  did  you  not  after  all 
these  fine  words  expect  some  admirable  pro« 
posal  P  But  it  ended  in  this ;  That  your  lord- 
ships should  appoint  a  day,  nay,  a  very  long 
day,  to  consider  what  you  would  do  in  it  r  And 
my  lord  hath  undertaken  to  convince  you,  thai 
this  is  your  only  course,  by  several  undeniabia 
reasons ;  the  first  of  which  is,  That  it  is  against 
your  judicature  to  have,  this  cause,  which  is  not 
proper,  before  us,  nor  ought  lo  be  relieved  by 
us.  To  this,  my  Lords,  give  me  leave  to  an- 
swer. That  I  did  not  expect  from  a  man  pro- 
fessing the  law,  that  after  an  answer  by  order 
of  the  Court  was  put  in,  and  a  day  had  been 
appointed  for  hearing,  which  b^  some  accident 
was  set  aside;  and  the  Plaintiff  moving  for  a 
second  day  to  be  assigned,  that  ever,  withool 
hearing  counsel  of  b^th  sides,  the  Court  did 
enter  into  the  merits  of  the  cause.  And  if 
your  lordships  should  do  it  here  in  a  cause  at- 
tended with  the  circumstances  this  is,  it  would 
not  only  be  an  apparent  injustice,  but  a  plain 
subterfuge,  to  avoid  a  point  you  dur&C  not> 
maintain. 

*'  fiut  my  Lord's  second  reason  speaks  the 
matter  more  clearly  ;  for  that  is,  Because  it  is 
a  doubtful  case,  whether  the  Commons  have 
not  privilege,  and  therefore  my  Lord  would  have 
you  to  appoint  a  further,  and  a  very  long  day 
to  consider  of  it :  Which,  in  plain  £nglish  is, 
that  your  lordships  sliould  confess  upon  your 
books,  that  you  conceive  it  on  second  thoughu 
a  doubtful  case ;  for  so  your  appointing  a  day 
to  consider  will  do;  and  that  fur  no  other  rea- 
son, but  because  my  Lord-Keeper  thinks  it  so : 
which  I  hope  will  not  be  a  reason  to  prevail 
with  your  lordships,  since  we  cannot  yet,  by 
experience,  tell  that  bis  lordship  is  capable  of 
thmkin^your  lordships  in  the  right,  in  any  mat- 
ter agamst  the  judgment  of  the  House  of  Com* 
mons ;  it  is  so  hard  a  thing  even  for  the  sJ>lcsC 
of  men  to  change  ill  habits. 

'*  But  my  Lord's  third  reason  is  the  roost  ad« 
mirable  of  all,  which  he  stiles  unanswentble. 
viz.  That  your  lordships  are  all  convinced  in 
your  consciences,  that  this  (if  ptosecuted)  will 
cause  a  breach.  I  beseech  your  lordships 
consider,  whether  this  argument,  thus  applied. 
would  not  overtlirow  the  law  of  natnre,  and 
all  the  laws  of  right  and  property  in  the 
world :  for  'tis  an  argument,  ancl  a  very  ^ood 
one,  that  you  should  not  stand  or  insist  on 
claims,  where  yon  have  not  a  clear  right,  or 
where  the  question  is  not  of  consequence  and 
moment,  in  a  matter  that  may  produce  a  dan- 
gerous and  pernicious  breach  between  rela- 
tions, persons,  or  bodies  politic,  joined  in  is- 
temt  and  high  GoiictmB  together.    So,  on  tht 
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other  band,  if  the  obuifiacy  of  the  party  in  the 
ivrongy  iball  beanade  an  unanswerable  argu- 
ment for  the  other  partj  to  recede  and  give  up 
his  Just  rights?  bow  long  shall  the  people  keep 
their  liberties,  or  the  princes  or  governors  uf 
the  world  tlieir  prerogatives  ?  Haw  long  shall 
the  husband  maintain  bis  dominion,  or  any  man 
bis  property,  from  bis  friends  or  his  neighbours 
obstinacy?  But,  my  lords,  when  I  hear  my^ 
Lord  Keeper  open  so  eloquently  the  fatal  con- 
sequences, of  a  breach,  I  cannot  forbear  to  fall 
into  some  admiration  bow  it  comes  to  pass, 
that  (if  tlie  consequences  be  so  fatal)  the  king's 
ministers  in  the  House  of  Commons,  of  which 
there  are  several  that  are  of  the  cabinet,  and 
have  daily  resort  to  his  majesiy,^  and  have  the 
direction  and  trust  of  his  affairs ;  I  say,  that 
none  of  these  shoi^ld  press  these  consequences 
thei^e,  or  give  the  least  stop  to  the  career  of 
that  Ilouse  in  this  business  :  but  that  all  the 
Totes  concerning  this  affair,  nay,  even  that  very 
vote,  ^hat  no  appeal  from  any  court  of  equity 
is  cognizable  by  the  House  of  Lords,  should 
psiss  nem.  con.  And  yet  all  the  great  ministers 
with  us  here,  the  bishops  and  other  lords  of 
^eatest  dependence  on  the  court,  contend  this 
point,  as  if  it  vwere  pro  arii  Sf  focit.  I  hear 
hi»  majesty  in  Scotland  hath  been  pleased  to 
declare  against  appeals  in  parliament:  I  cannot 
much  blame  the  court,  if  they  think  (the*  Lord- 
Keeper  and  the  judges  being  of  the  king's 
naoaing,  aud  in  his  power  to  change)  that  the 
Justice  ef  the  nation  is  safe  enough ;  and  I, 
my  lords  may  think  so  too,  during  this  ki^'s 
time,  though  I  hear  Scotland,  not  without  rea- 
son»  coro(Uain  already.  Yet  how  future  prin- 
ces may  use  tbis  power,  and  how  judges  may 
be  made  not  men  of  ability  or  integrity,  bur 
men  of  relation  and  dependence,  and  who  will 
do  what  they  are  commanded :  and  all  men*s 
<»uses  come  to  be  judged,  and  estates  disposed 
on,  as  great  men  at  court  please. 

''My  lords,  the  constitution  of  our  government 
hath  provided  better  for  us ;  and  I  can  never 
believe  so  wise  a  body  as  the  House  of  Com- 
mons will  prove  that  foolish  woman  which 
plucks  down  her  house  with  her  hands. 

**  My  Lords,  I  must  presume  in  the  next 
place,  to  say  something  to  what  was  offered  by 
toy  lord  bishop  of  Salisbury,  a  man  of  great 
learning  and  abilities,  and  always  versed  in  a 
stronger  and  closer  way  of  reasoning,  than  the 
business  of  that  noble  lord  I  answered  before 
did  accustom  him  to;  and  that  reverend 
prelate  hath  stated  the  matter  very  fair  upon 
two  heads : 

**  The  first.  Whether  the  hearing  of  causes  and 
appeals,  and  especially,  in  this  point,  where  the 
members  have  privilege,  be  so  material  to  us, 
.that  it  ought  not  to  give  way  to  the  reason  of  state, 
of  greater, affairs  that  pressed  us  at  that  .tune? 
<*  Th^  second  was,  If  this  business  be  of  (hat 
moment,  yet  whether,  the  appoiutioK  a  dfiy  to 
consider  of  this  petition,  would  prove  of  that 
cuns^uence  and  prejudice  to  v our  cause  ? 

*'  My  lords,  to  these  give  me  leave  in  the  first 
^laee  to  say,  that  this  matter  is  no  less  than 


your  whole  judicature ;  and  your  judicature  is 
the  life  and  soul  of  the  dignity  of  the  peerage 
of   £ngland ;  you   will  quickly  grow  burdeu- 
some,  if  you  grow  useless  :  you  l^ve  now  the 
greatest  and  most  useful  end  of  parliaments 
principally  in  you,  which  is  not  to  make  new 
laws,  hut  to  redress  grievances,  and  to  maintain 
the  old  land-marks.    The  House  of  Commons 
business  is  to  complain,  your  lordships  to  re* 
dress,  not  only  the  complhiiits  from  them  that 
are  the  eyes  of  tl)e  nation,  but  all  other  par- 
ticolar  persons  that  address  to  Vou.    A  land 
ma^  grofin  under  a  multitude  or  lawi,  and  I , 
bebeve  ours  does :  end  when  laws  grow  to  mui- . 
tiplied,  they  provt  ofteuer  snares  than  direo*. 
tions  and  security  to  the  people.    I  look  upon 
it  as  the  ignorance  and  weakness  of  the  latter- 
age,*  if  not  worse,  the  effiect  of  the  designs  of 
jll  men  ;  that  it  is  grown  a  general  opinion,  th%t. 
where  there  is  not  a  particular  direction  in. 
some  act  of  parliament,  the  law  is  defective; 
as  if  the  common  law  had  not  provided  much.' 
better,  shorter,  and  plainer,  for  the  peace  and 
quiet  of  the  nation,  than  intricate,  long  peir*, 
plexed  statutes  do ;  which  has  made  work  for. 
the  lawyers,  given  power  to  the  judges,  lessened 
your  lordships  power,  and  in  a  good  measure 
unhinged  the  security  of  the  people. 

**  my  lord  bishop  tells  us,  that  your  whole  judi- 
cature is  not  in  question,  but  only  the  privilege 
of  the  House  of  Commons,,  of  tlicir  mjembers. 
not  appearing  at  your  bar :  my  lords,  were  it 
no  more,  yet  that  for  justice  and  the  people's 
sake  you  ought  not  to  part  ^iih  :  how  far  a 
privilege  of  the  House  of  Commons,  their  ser-. 
vauts,  and  those  they  own,  doth  extend,  West-. 
minster-Hall  may  with  grief  tell  your  lordships*. 
And  the  same  privilege  of  tlieir  members  being 
not  sued,  must  be  allowed  by  your  lordships  as. 
well;  and.  what  a  failure  of  justice  this  would 
prove,  whilst  they  are  lords  for  life,  and  you  foe. 
inheritance,  let  the  world  judge  :  for  my  part, 
I  am  willing  to  come  to  conference  whenever 
the    dispute    shall    begin,    and  dare    under- 
take to  your  lordships,  that  they  have  neither, 
precedent,  reason,  nor  any  justifiable  pretence 
to  shew  against  us ;  and  therefore,  my  lords,  if 
you  part  with  this  undoubted  right  merely  for 
asking,  where  will  the  asking  stop?  And,  my 
lords,  we  are  sure  it  doth  not  etop  nere ;  for 
they    have    already,    nemine    contradieente^ 
voted  against  your  lordships  power  of  appeals 
from  any  Court  of  Equity  !  so  that  you  may 
plainly  see  where  this  caution  and  reason   of 
state  means  to  stop ;  not  one  jot  shoit  of  laying' 
your  whole  judicature  aside,  for  the  same  rea-  ' 
son  of  passing  the  king*s  money,  of  not  inter- 
rupting good  lawft,  and  wliatever  else  must  of 
necessity  avoid  all  breach,  upon   what  score 
soever ;  and    your    lordsliips  plainly   see  the 
bieach  \^iU  be  as  well  made  upon  your  judica- 
ture in  general,  as  upon  this  ;  so  that   when 
your  lordships  have  appointed  a  day,  a  very 
long  day,  for  to  consider  whether  Dr.  Shirley*s 
cause  be  not  too  hot  to  handle ;  and  when  you 
have  done  the  same  for  sir  Nicholas  Stanton* 
wlMte  petition  I  hear  is  coming  in,  yonr  lord- 
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skips  nost  proceed  to  a  vote,,  to  lay  all  4>rivate 
basioese  aside  for  six  weeks :  for  that  phraie  of 
private  busioess  bath  obtained  upon  this  last 
age,  upon  tbai  which  is  your  most  public  duty 
and  businesf ;  namely,  the  admiiustration  of 
justice.  And  I  can  tell  your  lordsliips,  besides 
the  reason  that  leads  to  it,  that  I  have  somein* 
teUigeoce  of  the  designing  such  a  vote.  For 
on  the  second  day  of  ^rour  sitting,  at  the  rising 
of  the  Lords  House,  iliere  came,  a  genilenan 
into  the  lobby,  belonging  to  a  very  great  person, 
and  asked  in  very  great  haste,  Are  the  Lords 
Vf}  Have  they  passed  the  voter  And  being 
asked.  What  vote  ?  He  answered.  The  wte  ^ 
no  prtvace  business  for  six  weeks. 

**  My  lords,  if  this  be  your  business,  see  where 
you  are;  if  we  are  to  postpone  our  judioatore 
for  fear  of  effending  the  House  of  Comtnoas  for 
six  weeks,  that  they  in  the  interim  may  pass  the 
money,  and  other  acceptable  bills  that  bi's  noa- 
jesty  thinks  of  importance ;  are  so  many  wise 
nsen  in  the  Houm  of  Commons  to  be  laid 
aaleep,  and  to  pass  all  these  acceptable  things ; 
and  when  they  have  done,  to  let  us  be  let 
l6ose  upon  ihem  f 

**  Will  they  not  remember  this  next  time  tbere 
is  want  of  money ;  or  may  not  they  rather  be 
assured  by  tbo»e  ministers  that  are  amongst 
tfaem,  and  goon  so  unanimously  with  them,  that 
the  king  is  en  their  side  in  this  controversy  ? 
And  when  the  public  bu»ine8ses  are  over,  our 
time  will.be  too  short  to  make  a  breach,  or  vin«- 
dicate  ourselves  in  the  matter.  And  then  I 
beg  your  lordships,  where  are  you,  after  you 
bave  asserted  but  the  last  sessions  your  n|;ht 
ofjodicature,  so  highly,  even  in  this  point; 
and  after  the  House  of  Commons  bad  gone  so 
bigh  against  you  on  the  other  hand,  as  to  poet 
up  their  declaration  and  remonstrances  on 
Westminster- Hall  doors ;  the  very  next  session 
after,  you  postpone  the  very  same  causes-;  and 
not  only  those,  bur  all  judicatures  whatsoever  ^ 
I  beseech  your  lordships,  will  not  this  prove  a 
iatal  precedent  and  confession  against  your- 
selves ^  It  is  a  maxim,  and  a  rational  one 
among  the  lawyers,  That  one  precedent  where 
the  case  hath  been  contested,  is  worth  a 
thousand  where  there  hath  been  no  contest. 
My  lords,  in  saying  this,  1  humbly  suppose  I 
hiive  given  a  sufficient  answer  to  my  lord 
bishop's  second  question  ;  Whether  the  a|K 
pointing  a  day  to  consider  what  you  will  do 
with  t hit  petition,  he  of  that  consequence  to 
your  right?  Fur  it  is  a  plaitreonfession,  that  it 
»  a  doubtful  case,  and  that  infinitely  stronger 
than  if  it  it'ere  a  new  thinj:  to  you,  never  heard 
of  before:  for  it  is  the  very  same  case,  and  the 
▼ery  same  thing  desired  in  that  case,,  that  you 
formerly  ordered,  and  so  strongly  asserted  ;  so 
that  upon  time,  and  all  the  deliberation  ima- 
ginable, 310U  declare  yourselves  to  become 
doubtful,  and  yqn  put  yourwives  out  of  your 
owli  hands,  into  ttiat  power  that  you  have  no 
reason  to  believe  on  your  side  in  this  question. 

**  My  lord»,  I  have  all  the  duty  imaginable 
to  his  majesty,  and  shall  with  all  submission 
ghreway  to  any  thing  be  should  think,  of  im- 


portan^e  to  bis  afiairst  but  in  this  point  it  is 
to  alter  tl>e  constitution  of  the  government,  if 
yott  are  asked  to  lay  tlii^  aside ;  and  tliere*ts 
no  reason  of  state  can  be  an  argument  to  jaar 
lordships  to  turn  yourselves  out  of  that  interest 
you  have  in  the  constitution  of  the  govern- 
ment ;  it  is  not  only  your  concern  that  ;oa 
maintain  yourselves  in  it,  hut  it  is  the  coocem 
of  the  poorest  roan  in  England^  that  yob  keep 
your  station  :  it  is  your  lordships  concern,  and 
that  so  highly,  that  I  will  be  bold  to  say,  the 
king  can  give  none  of  you  a  requital  or  recom* 
pence  for  it.  What  are  empty  titles?  What 
IS  present  power,  or v riches,  and  a  great  estate, 
wherein  I  have  no  firm  nor  fixed  property  ?  It 
is  the  constitution  of  the  government,  sod 
maintaining  it,  that  secures  your  lordships  sad 
every  man  else  in  what  be  )iaih:  the  puorert 
Lord,  if  the  birth-right  of  the  peerage  be  main* 
tained,  has  a  fair  prospect  before  him  for  him- 
self  or  his  posterity  ;  but  the  greatest  title^  with 
the  greatest  present  power  and  riches,  is  hot  a 
mean  creature,  and  inaifitains  those  in  absolute 
monarchies,  no  otherwise  than  by  servile  sod 
low  flatteries,  and  upon  uncertain  terms. 

''  My  lords,  it  is  not  only  your  interest,  bat 
(he  interest  of  the  Datiod,  that  you  maintain 
your  ri^ts ;  for  let  the  Hiiuse  of  Commons  sod 
gentry  of  England  think  what  they  please,  there 
is  no  prince  that  ever  governed  withoot  nobility 
or  an  army ;  if  you  will  not  have  one,  you  most 
have  the  other,  or  the  monarchy  eanaetioBg 
support,  or  keep  itself  from  tumbling  into  a  ds» 
m«Bratical  republic.  Yoar  lordships  and  tbs 
people  have  the  same  cao»e,  and  the  sameene* 
mies«  My  lords,  would  yoo  be  in  favour  with 
the  king^  It  is  a  very  ill  way  to  if,  to  pot  yotn«* 
selves  out  of  a  future  capacity,  to  be  conside^ 
able  in  bis  service.  I  do  not  find  m  story,  or 
in  modern  experieooe,  but  that  it  is  better,  and 
a  raao  is  raocfa  more  regarded  that  is  still  in  a 
capacity,  and  opportunity  to  serve,  than  hebatb 
wholly  deprived  himself  of  all  for  his  prince's 
service.  And  I  therefore  declare,  that  I  will 
serve  my  prince  as  a  peer,  but  will  not  destro/ 
the  peerage  to  serve  him. 

"  My  fords,  I  have  beard  of  twenty  foolish 
models  and  expedieiMs  to  secure  the  justice  of 
the  nation,  and  yet  to  take  this  right  from  yoor 
ford^ips,  as  the  king  by  bis  commission  sp- 
pointiti^  commoners  to  hear  appeals ;  or  that 
the  tweWe  judges  should  be  the  persons,  or  thst 
persons-  should  l»e  appointed  by  act  of  parlia- 
ment, which  are  all  not  only  to  take  away  jfoot 
fordsbips  just  right,  that  ought  not  to  be  ahered 
any  more  than  any  other  part  of  the  govrro- 
roent,  but  are  in  themselves,  when  well  weighed, 
ridiculous :  I  must  deal  freely  with  jrour  wd- 
ships,  these  things  could  never  bave  Hkb  is 
men's  minds,  but  that  there  have  been  some 
kind  of  provocation  that  has  given  the  first  rise 
to  it.  my,  my  lords,  forgive  me,  if  on  this  oc- 
caMon  I  put  you  In  mind  of  Committee  dinneti^ 
atid  the  scandal  of  it,  those  droves  of  ladies  that 
attended  all  causes ;  it  was  come  to  that  pas^ 
that  men  even  hired  or  borrowed  of  their 
friends  bandsMie  listert  or  daogblert  to  delirtr 
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tbetr  petiOMis :  Iwt  yet  for  id)  this,  I  mti9t  wf 
that  your  judgments  have  b«en  sacred,  oaiess 
in  one  or  two  causes ;  and  thoae  we  owe  xnpst 
to  that  bench,  from  w*hcnce  we  now  apprehend 
iliosc  danger. 

<<  There  is  one  thing  I  had  almost  forgdt  to 
speak  to,  which  is  tlic  conjuncture  of  time,  the 
hinge  upon  which  oiur  reason  of  siaie  turns ; 
and  to  chat,  my  lords,  i;ivc  oie  leave  to  sajr,  if 
thb  be  not  r  time  of  leisure  for  joti  to  vindicate 
your  privjieKes,  you  mu6t  never  expect  one.  I 
could  fdmost  suy,  that  the  harmony,  good  agree* 
inenty  and  concord  that  is  to  be  prayed  for  at 
most  oiiier  times,  may  be  fatal  to  us  now  ;  we 
owe  the  peace  of  these  last  two  ^ears,  and  the 
disengagement  from  the  French  mterc st,  to  the 
two  houses  differing  from  the  sense  and  opinion 
of  Whitfrhall :  so  fit  this  time,  the  thing  in  the 
world  this  nation  has  most  reiiSon  to  apprehend, 
is  a  fi;eneral  peace,  which  cannot  now  happen 
without  very  advantageous  terms  to  the  French, 
and  disadvantageous  to  the  House  of  Austria. 
We  are  the  king's  great  connsellors,  and  if  so, 
have  a  right  to  differ,  and  give  contrary  coun- 
sels to  those  few  t^nt  vr^  nearest  about  him : 
I  fear  they  would  advance  a  general  pence,  I 
am  sure  I  would  advise  against  it,  and  hinder  it 
atthis^time  bjr  all  the  ways  imaginable.  I  hear- 
tily wish  nothing  from  you  may  add  weight  and 
reputation  to  tho^e  counsels  who  would  assist 
the  French.  No  money  for  ships,  nor  prepar 
rations  yon  can  make,  nor  personal  assurances 
our  prince  can  have,  can  secure  us  frr»m  the 
French,  if  they  are  at  leisure.  He  is  gran  n  the 
most  potent  of  us  all  at  sea :  he  has  builr  24 
ships  this  last  year,  and  has  30  more  in  number 
than  we  ;  beside  tiie  a<hrantage,  ttiat  onr  ships 
are  all  out  of  order,  and  his  so  exc^juisiteljr  pro- 
vided for,  that  r^'ery  ship  has  hn  particular 
storehouse.  It  is  mcredibre  the  money  he  hnth, 
and  is  bestowing  in  making  harbours ;  he  makes 
nature  itself  give  way  to  the  vastness  of  his  ex- 
pence:  and  after  all  this,  shall  a  prince  so  wi^e, 
so  intent  npon  liis  affairs,  be  thought  to  make 
all  these  preparations  to  sail  over  land,  and  fall 
on  the  back  of  Hnngary,  and  batter  the  walls 
i>f  Kamintti  ?  Or  is  it  possible  he  shouM  over- 
see his  interest  in  selling  of  Ireland,  a  thing  so 
feasible  to  hnn,  if  he  be  master  of  the  seas,  as 
he  certainly  now  is;  and  which, when  attained, 
gives  him  all  the  Southern  Mediterranean,  East 
and  \Te8t  India  trade,  and  renders  him  both  by 
situation,  and  excellent  harbours,  perpetual 
master  of  the  seas  without  dispute? 

**  My  lords,  to  eonclode  this  point,  I  fear  the 
court  of  England  is  greatly  mistaken  in  it,  and 
I  do  not  wi&  them  the  reputation  of  the  con- 
ciftTPeBce  of  the  kingdom :  and  this  out  of  the 
mote  sincere  loyalty  to  his  majesty,  and  love  to 
tnj  nation. 

^  My  Lordf,  I  have  buc  one  thing  more  to 
trouble  you  with,  and  that  peradventure  is  • 
consideratron  of  the  greatest  weight  and  con- 
cern, both  to  yoor  lordships  aiul  the  wbble 
nation.  I  have  often  seen  in  this  House  tliac 
the  ailments,  with  strongest  reaten,  and 
flaisr  cuffvincing  to  the  ]ay*-iords  in  general; 


ha*re  not  ksid  the  same  effect  upon  the  bighop§ 
bench ;  but  that  they  have  unanimously  goae 
against  ns  in  matters,  that  many  of  us  hate 
rhooght  essential  and  undoubted  rights :  and  I 
consider,  that  it  is  not  possible  (hat  men  of  great 
learning,  piety,  and  reason,  as  their  lordships 
are,  should  not  have  the  same  care  of  doing 
right,  and  tlie  same  conviction  what  is  right, 
upon  clear  reason  offered,  that  other  yoor 
lordships  have.  And  therefore,  my  lords,  1 
must  neces«(arity  think  we  ditfer  in  principled; 
and  then  it  is  very  easy  to  aprpehend,  what  H 
the  clearest  sense  to  men  of  my  principle,  may 
not  at  all  persuade  or  affect  the  coivscienee  of 
(he  best  man  <s(  a  different  one.  1  pm  yoaf 
lordships  the  case  plainly,  as  it  is  now  befnre 
us.  My  principle  fs.  That  the  king  is  king  by 
la«r,  and  by  the  same  law  that  the  poor  man 
enjoys  his  cottage :  and  so  it  becomes  the  con- 
cern of  every  man  in  Engtand,  that  has  hot  hii 
liberty,  to  maintsin  and  defend,  to  his  utmost, 
the  king  in  all  his  tights  and  prerogatives.  My 
principle  is  also,  That  the  Lords  House,  and 
Chejcrdicatirre  and  rights  belonging  to  it,  are  an 
essential  part  of  the  government,  and  esca^ 
blished  by  the  same  law :  the  king  governing 
ami  administering  justice  by  hia  House  of 
Lords,  and  advising  whh  ;hotlj  his  Houses  of 
parliament  in  nit  important  matters,  is  the  go* 
vernment  I  tnin,  I  am  born  under,  and  ans 
olilit;ed  to.  If  ever  there  should  .happen  in 
fntnre  ages  (which  God  forbid)  a  king  govern- 
ing by  an  army,  without  hb  parliament,  it  is  a 
government  I  own  not,  am  not  obliged  to,  nor 
was  born  under.  According  to  this  principle, 
every  honest  man  that  holds  it,  must  endeavour 
equally  to  preserve  the  frame  of  the  govern- 
ment, in  all  the  parts  of  it,  and  cannot  satisfy 
his  conscience  to  give  op  the  Lords  Hotkse  for 
the  service  of  the  cronn,  or  .to  take  away  the 
JQSt  rights  and  privileges  of  the  House  of  Com- 
mons ro  please  the  Lords.  But  there  is  another 
principle  got  into  the  world,  my  Lords,  that 
hath  not  been  long  there ;  for  archbishop  Laud 
was  the  first  author  that  I  remember  of  it;  and 
I  cannot  find  that  the  Jesuhs,  or  indeed  the 
Popish  clergy,  have  ever  owned  it,  but  soiue 
of  the  Episcopal  clergy  of  our  British  isle ;  and 
it  is  withal,  as  it  is  new,  so  the  most  dangerous, 
destructive  doctrine  to  our  goiernment  and.  . 
law,  tlmt  ever  was.  It  is  the  fir&t  of  the  canons 
published  by  the  Convocation  1640,  Tliat  m»-. 
narchy  is  o^i'  Divine  Right.  This  Doctrine  waft 
then  preached  up,  and  maintained  by  Sibtfiofp, 
Maowaring,.  and  others^  andof  later  vears,  by 
a  book  published  by  Dr.  Sanderson,  biabop  of 
Lincoln,  under  the  name  of  archbishop  Uslier; 
attd  how  much  it  is  apread  amongst  otir  digoi- 
fMd. ekrgy  is  very  easily  koown.  We  all  af/«e. 
That  tbt  king  and  kna  ichvernment  is  to  be 
•beyed  fbr  conscience  sake ;  and  that  the  di-  ' 
vine  precepts  require  not  only  here,  but  in  all 
parts  oS  the  world,  obedience  to  lawM  p^ 
vernors.  But  that  this  family  are  our  kings, 
and  this  particulur  frame  of  government  is  our 

**  See  Mainwaring's  case,  ante  vol.  S,  p.  355; 
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lavrful  constitutioQ,  end  obliges  ui,  is  owiog 
only  to  the  particular  laws  of  our  country. 
This  Laudeao  Doctrine  was  the  root  that  pro- 
duced the  Bill  of  Test  last  session,  and  some 
Tery  perplexed  oaths,  that  nre  of  tl>e  same  na- 
ture with  that,  and  yet  imposed  by  several  acts 
of  this  parliament. 

'*  In  a'  wordy  if  this  doctrine  be  true,  our 
Magna  Charta  is  of  no  use,  our  laws  are  but 
rules  amongst  ourselves  during  the  king's  plea- 
sure. .  Monarchy,  if  of  divine  right,  caonot  be 
bounded  or  limited  by  human  laws;  nay,  what 
is  more,  cannot  bind  itself:  and  all  our  claims 
of  right  by  the  law,  or  constitution  of  the  go- 
vernment, all  the  jurisdiction  and  privileges  of 
this  House,  all  the  rights  and  privileges  of  the 
*Hpuse  of  Commons,  all  the  properties  and  li- 
berties of  the  people,  are.to  give  way  not  only 
to  the  interest,  but  the  will  and  pleasure  of  the 
crown.  And  the  best  and  wortliiest  of  men, 
holding  this  principle,  must  vote  to  deliver  up 
all  we  have,  not  only  when  reason  of  state,  and 
the  separate  interest  of  the  crown  require  it ; 
but  when  the  will  and  pleasure  of  the  king  is 
known  would  have  it  so.  For  that  roust  be,  to 
a  man  of  that  principle,  the  only  rule  and  mea- 
sure of  right  and  justice.  Therefore,  my 
Lords,  you  see  how.  necessary  it  is,  that  our 
priaciples  be  known ;  and  how  fatal  to  us  all  it 
IS,  that  this  principle  should  be  suffered  to 
spread  any  further. 

**  My  Lords,  to  conclude,  your  lordships 
have  seen  of  wliat  consequence  this  matter  is 
to  you,  ami  that  the  Hppointing  a  day  to  con- 
sider, is  no  less  than  declaring  yourselves  doubt- 
ful, upon  second  and  deliberate  thoughts ;  that 
you  put  yourselves  out  of  your  own  hands,  into 
a  more  than  a  moral  probability  of  having  this 
session  made  a  precedent  agamst  you.  You 
see  your  duty  to  yoursehes  and  the  people, 
aud  that  it  is  really  not  the  interest  of  the 
House  of  Commons,  but  may  be  the  inclination 
of  the  court,  that  you  lose  the  pow.er  of  ap- 
peals :  but  I  beg  .  our  House  may  not  be  Feio 
de  itf  hut  that  your  lordships  would  take  in 
this  Viffair  the  only  course  to  preserve  your- 
selves, and  appoint  a  day,  this  day  three 
weeks,  for  the  hearing  of  Dr.  Shirley's  cause^ 
which  is  my  humble  motion." 

OctobMT  95. 
The  House  being  resolved  to  resume  the 
whole  debate  which  was  on  Wednesday  last, 
the  House  was  adjourned  into  a  Committee, 
for  the  freer  debate  thereof.  After  a  long  de- 
bate, the  House  was  resumed.  And  it  being 
moved,  '*  That  the  order  concerning  Judica- 
ture, made  the  99ih  of  March,  1673,  might  be 
considered ;  it  was  directed,  diat  those  prece- 
dents mentioned  therein  be  in  readiness  to- 
morrow morning ;  and  likewise  the  precedents 
reported  in  Slyngsby's  and  Hale's  Case.  •  Then 
it  was  ordered.  That  the  present  debate  be 
adjourned,  to  ^e  resumed  to-morrow  morning.'' 

October  26. 
The  House  resumed  the  debate  which  was 
yesterday.    For  the  better  consideration  there- 


of, the  House  was  adjourned  into  a  Cooiouuae. 
And,  after  a  long  debate,  the  House  was  re- 
sumed. And  it  is  ordered,  That  to-morrow 
morning  this  House  be  put  into  a  Cdiamittee, 
to  carry  on  the  debate  as  was  this  day  in  the 
Comufittee  of  the  House. 

October  VT. 
The  House  was  adjourned  into  aCommittct, 
to  carry  on  the  debate  as  was  yesterday  in  the 
Committee  of  the  House.  And,  afler  a  long 
debate,  the  House  being  resumed;  it  is  or- 
dered, That  the  debate  which  was  in  the  Cooi- 
iTiJttee  of  the  House  this  day  shall  be  taken  up 
at  the  next  sitting  of  this  House,  in  a  Com- 
mittee of  the  whole  House ;  and  no  other  busi- 
ness to  intervene. 

November  4. 

The  House  was  adjourned  into  a  Committee, 
and  took  up  the  debate  which ,  was  in  a  Com- 
mittee of  the  House  on  Wednesday  the  S7ih 
of  October  last.  And,  after  a  serious  debate, 
the  House  was  resumed. 

And  this  question  was  proposed,  "  Whether 
the  20ih  of  this  instant  November  shall  be  the 
day  appoiuted  for  the  hearing  of  the  cause  be- 
tween Dr.  Thomas  Shirley  and  sir  JohnFaggT 

Then  this  previous  question  was  put,  '*  Whe- 
ther thisabovesaid  question  shall  be  now  pot?* 
It  was  resolved  in  the  affirmative. 

Upon  this,  the  question  being  put,  ''  Whe* 
ther  the  30th  day  of  this  instant  November 
shall  be  the  day  appointed  for  the  bearing  uf 
the  cause  between  Dr.  Thomas  Shirley  sod 
sir  John  Fagg?''  It  was  resolved  in  the  a£^ 
mative. 

'*  Before^  the  putting  of  the  said  question, 
leave  being  demanded,  and  given  to  such  lords 
as  thought  fit  (if  the  same  were  carried  ia  dte 
affirmative)  to  enter  their  protestation  and  dis- 
sent ;  accordingly  this  protestation  is  entered 
against  the  said  vote,  for  the  reasons  followiog; 

'*  1.  Because  it  seems  contrary  to  the  use 
and  practice  of  this  high  court  (which  gives  es- 
ample  to  all  other  eourts),  qpon  a  bare  peti- 
tion of  the  plaintiff  Dr.  Shirley,  in  acausede* 
pending  last  session,  and  discontinued  by  pro* 
rogation,  to  appoint  a  day  of  hearing  of  the 
cause,  befdre  the  defendant  is  so  much  as  sua* 
moned,  or  appears  in  court,  or  to  be  alire. 

"  2ndl)r.  The  defendant,  by  the  rules  of  this 
court,  having  liberty  upon  summons  to  make  a 
new  answer,  as  sir  Jeremy  Whitch'ott  was  ad- 
mitted after  summons  to  do  last  session  in 
Darrell's  cause  against  him,  discontinued  by 
prorogation,  or  to  mend  his  answer,  or  to  plead 
as  he  shall  see  cause,  is  deprived  of  this  and 
other  benefits  of  law,  by  appointiog  a  day  of 
hearing  without  these  essential  tbnns. 

"  3rdly.  It  appears  by  the  plaintiff's  oiro 
shewing  in  his  petition,  that  bis  case  aguo*^^ 
purchaser  is  not  relievable  in  e<^uity;  nod 
tlierefore  ou^ht  to  be  dismissed,  without  potr 
ting  the  parties  to  further  chai^^e. 

"  4thly.  It  appears,  by  his  own  shewing, 
and  the  defendant  sir  John  Fagg*s  plea,  that 
be  comes  hither  per  eaUem^  ahd  ouglJt  to  at- 
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Samuel  Tryst  (named  for  the  said  Thomas  Shir- 
ley), be,  and  are  hereby  appointed  to  plead  ' 
the  said  cause,  at  the  bar  uf  this  House,  on 
the  part  and  behalf  of  the  sdid  Thomas  Shir- 
ley, on  Saturday  the  SOth  day  of  this  instant 
November,  at  ten  of  the  clock  in  the  forenoon, 
and  at  such  other  limes  as  it  shall  be  appointed 
by  this  House.   . 


lend  judgment  in  the  inferior  courts,  if  bis 
cause  be  reiievable ;  and  not  to  appeal  ta  the 
highest  court  till  either  injustice  is  done  him 
lielow,  or  erroneous  judgment  given  against 
him,  and  relief  denied  him  upon  review. 

**  5cFily.  The  danger  of  this  precedent  is  so 
universal,  that  k  shakes  all  the  purchasers  of 
England.  •*  Ancleset." 

Whereas  Thomas  Shirley,  esq.  hath  an  ap- 
peal depending  in  this  House,  to  which  sir  John 
^^^9  ^  member  of  the  House  of  Commons, 
bath-  put  in  an  Answer  as  defendant: 

It  is  resolved,  by  the  Lords  Spiritual  aod 
Temporal  in  parliament  assembled,  Ti)at  Sa- 
turday the  '20t\i  day  of  this  instant  November 
shall  be  the  day  appointed  fur  hearing  the 
cause  between  the  said  Thomat  Sbiriey  and 
the  said  sir  John  Fagg. 

House  of  Covimiis,    November  18. 

The  Houjse  being  informed,  That  the  House 
,of  Lords  had  appointed  to  hear  tbecaus^  upoir 
the  appeal  brought  by  Dr.  Shirley  against  sir 
John  Fagg,  a  member  of  this  House,  ou  Sa- 
turday the  twentieth  of  this  instant  November ; 
and  that  the  said  order  was  this  day  served  upon 
sir  Jo.  Fag^ ;  And  the  order  being  read  ; 

Resolved,  That  the  further  consideration 
thereof  be  adjourned  till  Monday  morning  next. 

,.  Nodember  15. 

The  House  resumed  the  adjourned  debate  of 
the  matter  concerning  the  appeal,  brought  iu 
the  House  of  Lords  by  Thomas  Shirley,  esq. 
'against  sir  John  Fagg  a  member  of  this  House. 

Resolved,  That  the  proaecuting  of  an  Ap- 
peal, by  Thoiuas  Shirley,  esq.  in  the  House  of 
Lords,  against  sir  John  Fngg  a  member  of 
this  House,  is  a  breach  of  the  privilege  of  this 
House. 

Resolved,  That  sir  John  Fagg  do  not  pro- 
ceed to  make  any  defence  in  this  cause. 

Resolved,  That  the  further  consideration  of 
the  matter  concerning  the  Appeal,  brought  by 
Thomas  Shirley,  esq.  in  the  House  of  Lords 
against  Jbir  John  Fagg,  a  member  of  this  House, 
be  adjourned  till  to  morrow  moruing  ten  of  the 
•lock. 

November  16, 

Resolved,  That  this  House  will  to-morrow 
morning,  at  ten  of  the  clock,  proceed  in  the 
consideration  of  the  matter  concernini;  the  Ap- 
peal brought  by  Thomas  Shirley,  esq.  in  th^ 
House  of  Lords,  against  sir  John  Fagg  a  mem- 
ber of  this  House. 

■ 

Hou5£  OF  Lords,  November  17. 

Whereas  Thomas  Shirley,  esq.  hath  a  Peti- 
Sioo  ahd  Appeal  dependint;  in  this  House 
against  Sir  John  Fagg  ;  this  House  being  mo- 
ved, *'  That  Counsel  may  be  assigned,  to  plead 
the  cause  of  the  said  Thomas  Shirley  upon  the 
iaid  Appeal:'' 

It  is  ordered  by  the  Lords  spiritual  and  tem- 
poral in  parliament  assembled,  That  Mr.  Rich- 
ard AVallopi  Mr.  Thontas  Turner,  and   Mr. 


HocsrE  OF  Commons,  November  18.  . 

The- House  pruceeded  in  the  debate  of  the 
matter  concerning  the  Appeal,  brought  in  the 
House  of  Lords  by  Thomas  Shirley,  esq.  again&t 
sir  John  Fagi;,  a  member  of  this  House. 

A  motion  being  made,  That  the  House  would 
renew  the  vote  made  last  session,  that  whoso- 
ever shall  appear  at  the  bar  of  the  House  of 
Lords,  to  prosecute  any  suit  against  any  mem- 
ber of  this  House,  shall  be  deemed  a  breaker 
and  infringer  of  the  rights  and  privileges  of 
this  House;  or  declare  the  same  to  be  now  in 
force. 

The  question  being  put.  That  tandles  b^ 
now  brought  in :  it  was  resolved  in  the  affirma^ 
tive. 

The  question  beihg  propounded,  That  this 
House  will  declare  the  vote  of  the  last  session, 
that  whosoever  shall  appear  at  the  bar  of  the 
Lords  House  to  prosecute  any  suit  against  any 
member  of  this  House,  shall  be  deemed  & 
breaker  and  infringer  of  the  rights  and  privi« 
leges  of  this  House,  to  be  now  iov force; 

The  question  being  put,  That  this  question 
be  now  put ;    It  passed  in  the  negative. 

The  question  being  propounded.  That  a 
Conference  be  desired  with  the  Lotds  for  avoid- 
ing the  occasions  of  n?rivihg  the  dilfrerences 
between  the  two  Houses  in  matters  of  Appeal; 

A  motion  being  made,  That  these  words, 
"  brought  by  Dr.  Shirley,"  may  be  added  to  the 
question ; 

The  question  beinj^  put,  That  the  words 
"  brought  by  Pr.  Shirley,"  be  made  part  of 
the  question  ;  It  passed  in  the  negative. 

Amotion  beini;  made,  That  the  words ''in 
matttera  of  Appeals,^'  may  be  left  out  of  the 
question ; 

The  question  being  pot,  That  the  words 
"  in  matters  of  appeals/'  do  stand  in  the  ques^' 
tion  ; 

The  House  divided  :  Noes,  ,130,  Yeas,  84; 
And  so  it  passed  in  the  negative. 

Resolved,  That  a  Conference  be  desired  with 
the  Lords,  for  avoiding  the  occasion^  of  re-' 
viving  the  differences  between  the  two  Houses> 

Ordered,  That  a  committee  be  appointed  to 
prepare  and  draw  up  reasons  to  be  offered  at 
the  said  Conference. 

November  10. 

Sir  William  Coventry  reports,  from  the  oom- 
mittee  to  whom  it  was  referred  to  prepare  and 
draw  an  Reasons  to  be  offered  at  the  Conference' 
to  be  desired  of  the  Lords,  for  avoiding  the  oo- 
casions  of  reviving  the  differences  between  the' 
two  Houses,  a  paper  of  Reasons,  agreed  by 
the  said  committee  lo  be  reported  to  the  Houses 
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wbidi  h«  rend  in  bis  plao«  ;  and  afterwards  de- 
livei«d  the  same  in  at  the  clerk's  table  :  Where 
it  was  again  read ;  and,  upon  the  questioo, 
agreed  to  ;  and  is  as  foUow€th ;  via. 

**  His  majesty  having  recommended  to  us,  at 
the  opening;  of  this  session  of  parliament,  the 
aToiding  this  difference,  if  possible  ;  audyifit 
could  not  be  prevented,  that  we  should  defer 
I  hose  debates  till  we  had  brought  such  public 
Stills  to  perfection,  as  may  conduce  to  the  good 
and  safety  of  the  kingdom ;  the  Commons  es- 
teem it  a  great  misfortune,  that  contrary  to  that 
0iost  eicellenc  advice,  the  proceedings  in  the 
appeal  brought  the  last  sessions  against  sir  John 
Fagg»  by  Mr.  Shirley,  have  been  renewed,  and 
m  day  set  for  hearing  the  cause  :  aad  therefore 
the  Commons  have  judged  it  the  best  way^ 
before' they  enter  into  the  argument  for  defence 
,  of  their  rights  in  this  matter,  to  propose  to  your 
iordshij^B  the  putting  off  the  proceedings  in  that 
matter  for  some  short  time  ;  tliat  so  they 
uiay,  according  to  his  majesty's  advice,  give  a 
dispatch  to  some  bills  now  before  tliemof  great 
importance  to  the  king  and  kingdom :  which 
bemg  finished,  the  Commons  wilt  be  ready  to 
give  yovr  lorcbhipa  such  reasons  against  those 
proceedings,  and  m  defence  of  their  rights,  as  we 
ho^  may  satisfy  yonr  lordships,  that  no  such 
proceedings,  oofht  tu  have  been.*' 

J Resolved,  That  a  Message  be  aeot  to  the 
Lords,  to  desire  a  Confereoce  to  preserve  the 
good  correspondence  between  the   two  houses. 

Ordered,  That  sir  Wm.  Coventry  d«  go  up 
to  the  Lords  with  the  said  Message. 

Sir  WiUiam  Coventxy  reports,  frona  the 
Lords,  that  lie  had  attended  their  lordshipt  with 
the  Message  to  desire  a  Conference  ;  and  that 
their  Lordships  had  agreed  to  a  present  C«nCe* 
rence  In  the  Painted  Chamber. 

Beaolred,  That  the  several  members  to  whom 
it  was  referred  to  prepare  and  draw  up  Eeasoita 
to  he  oiered  at  the  said  Conference  ;  do 
attend  aad  manage  the  said  Conference. 

Sir  Wuk  Covemry  reports  from  the  Confe* 
rtnee  had  with  the  Lords,  that  they  had  attend- 
ed|  and  delivered  the  Lords  the  Reosons  agreed 
by  this  House. 

Whereat  this  House  hath  been  informed  of 
itteral  A|vpeais  depending;  ih  the  House  of 
Lords,  from  courts  of  Equity,  to  the  great  vio- 
lation of  the  Rigllu  and  Liberties  of  the  Com- 
moos  of  England  ;  it  is  this  day 

Resolved'  and  Declared,  "  'That  whosoever 
**  shall  solicit,  plead,  or  prosecute  any  appeal 
**  against  aoy  Commoner  of  Gn^laod,  frmu 
^  aay  Court  of  E<piity«  before  the  house  of 
''  Lords,  shall  be  deemed  and  tnk^a  a  betrayer 
**  of  the  Rights  and  Liberties  of  the  Cobsubous 
''  of  England  ;  and  shall  be  proceeded  against 
"  accordingly." 

Resolveo,  That  copiet  of  this  ResoJiution  and 
Declaration  be  f9rthwitb  publicly  a&xed  upon- 
the  door  of  the  lobby  of  this  honse,  and  Wrst« 
uunster  Hall  cate,  and  upon  the  gates  of  tlie 
tjeo  Serjeants-Inns,  and  the  four  ions  of  court 
and  Ihft  several  inns  of  Chancery  ;  to  the  end 
wt  jfcrtena  coooerned  may  take  notice  thereof: 

4 


and  that  the  Serjeant  at  Areas  now  attending 
this  House  do  cause  the  same  to  be  so  affixed 

accordingly, 

November  20. 

Ordered,  That  Thomas  Shirley,  esq.  be  taken 
into  custody  of  the  Serjeant  af  Arms  now  at. 
tendiug  this  house,  for  his  breach  of  privile^ 
in  prosecuting  an  Appeal  in  the  Hou«e  of  Lords 
against  sir  John  FtLgg,  a  member  of  this  House. 

The  House  being  informed.  That  sir  Nicholas 
Staugbton  did  yetierday  serve  Mr.  Onslow,  a 
member  of  this  house,  in  VVestminster-Uall, 
with  ao  Order  of  the  House  of  Lords  for  bear- 
ing an  Appeal  brought  there  by  the  said  sir 
Nicholas  Staugbton  ogaiu&t  the  said  Mr.  Onflow 
on  the  day  of  November  instant ;  and  that 
he  refused  to  retract  the  same,  after  he  bad 
notice  of  the  resolution  of'  this  Hoose,  made 
yesterday,  about  Appeals  to  the  Lords  from 
Courts  of  Equity ; 

Ordered,  That  sir  Nicholas  Staogfaton  be 
taken  into  custody  of  the  Serieant  at  Arms  now 
attending  this  House,  for  his  breach  of  privilege 
in  prosecuting  an  Appeal  in  the  House  of  Lords 
against  Mr.  Onslow,  a  member  of  this  House. 

Ordered,  That  Mr.  Onslow  do  net  proceed 
to  make  any  defence  in  this  cause. 

Houas  OF  LoapBi  Ntraemlfer  ao^ 

This  day  being  appoiatod  for  hearing  counsel 
,  at  this  bar,  upon  the  Petition   and  Appeal  of 
Themas  Shirley  eequire,  against  sir  John  Pagg : 

Tbeasas  Shirley  appeared  in  person,  with 
Mr.  Richard  Wallop,  one  of  those  assigned 
counsel ;  who  made  it  his  humble  desire,  that 
he  might  be  excused  from  being  of  counsel  with 
Mr.  Shirley  in  this  cause,  in  ref^rd  he  isutteily 
unacquainted  with  the  proceedings  in  chancery, 
neither  is  he  now  instructed  in  tlie  cause,  being 
ncit  served  with  the  Order  of  this  House  auiil 
hwt  night. 

As  for  Mr.  Turner,  one  other  counsel  assign- 
ed Mr.  Sbtriey  ;  the  House  was  satisfied  that 
he  was  sick,  and  so  not  able  Co  come  and  plead. 

But  neither  sir  John  Fagg  appeared  (though 
ie  iappeared  unon  oath  at  the  bar  that  he  was 
served  with  the  order  of  this  House  at  his  lodg- 
ine,  by  leaving  it  at  bis  lodging),  nor  any  coun- 
sel for  him. 

Thea  Dr.  Shiriey  waa  asked,,  ^  Whether 
he  wouki  go  on  with  tliiaeauae  uow  ?*'  And  he 
said  »<  He  desired  to  go  oo  preseotlv,  if  he 
could  have  counsel  to  plead  big  cause.'' 

Whereupon  Mr.  Wallop  was  called  in  ;  and 
told,  *<  That  this  House  allows  not  ot  his  excuse, 
hut  commands  and  enjoins  him  to  be  of  cuun* 
a  A  with  Mr.  Shirley  in  this  cause ;  aod  thi» 
House  will  protect  lum  for  so  duing.'* 

And  iiires;ard  of  the  shortness  ofdmeDow 
to  hear  thi6  cause,  and  instruct  couasel,  this 
House  laade  tlie  ensuing  Orders : 

"  Wliereas  this  day  was  appoiuted  forbear* 
ing  the  cause,  at  the  bar,  upon  the  appeal  of 
Dr.  Thomas  SliJrley  agaiast  sir  Jolio  eugg,  at 
which  time  the  said  Thomas  Shirley  appearing 
in  prison,  bat  no  counsel  instructed  tor  his ; 
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nor  did  sir  John  Fags,  or  any  counseh  for  him 
appear,  though  notice  of  thu  day  was  left  at 
the  said  sir  John  Fagg's  iodgings,  as  appeared 
by  oath  made  at  the  bar  this  day  :  it  is  ordered 
by  the  Lords  Spiritual  and  Temporal  in  parlia- 
ment assembled,  Thattbis.  House  will  hoar  the 
said  cause,  by  counsel,  at  the  bar,  on  Monday 
th^  22tb  instant,  at  ten  of  the  clock  in  the  fore- 
noon." 

•  And  the  said  Dr.  Shirley,  Mr.  Wallop,  and 
sir  N.  Staunton,  were  ordered  to  have  the  pro- 
lection  of  the  House. 

And  upon  debate  of  the  Commons'  Vote 
made  yesterday,  it  was  ordered,  '*  That  the 
Pfltper  posted  up  in  several  places,  -signed  by 
William  Goidsbro,  Cler.  Dom.  Com.  against  tlie 
Judicature  of  the  House  of  Peers  in  Cases  of 
Appeals  from  Courts  of  £quity,  is  illegal,  unpar- 
liamentary and  tending  to  the  dissolution  of  tlie 
government.'' 

Debate  in  the  House  of  Lords  on  a  Motion  for 
an  Address  to  the  King  to  dissolve  the 
■'  Parliament. 


Upon  consideration  of  the  said  Vote  of  the 
Commons,  it  was  proposed  by  lord  Mohun  to 
address  his  majesty  to  dissolve  the  parliament. 
This  gave  rise  to  a  vehement  debate,  '*  in  the 
course  of  which,"  says  Mr.  Kajph,  *'  all  ima- 
g^iable  arguments  that  could  either  influence 
court  or  country,  were  made  use  of  to  procure 
an  affirmative  :  the  king  was  flattered  with  the 
hopes,  or  rather  bribed  with  the  promise^  of  a 
lai9ge  sum  to  pay  his  Debts  :  and  the  Church 
redeived  the  warmest  assurances,  that  though 
Protestant  Dissenters  should  find  somti  favour 
aikd  ease,her  lands  and  dignities  should  be  safe : 
and  on  the  popular  side  of  the  question,  the 
conduct  of  the  present  House  of  Commons  was 
exposed  with  as  much  severity,  as  if  tbe  nation 
bad  not  ipne  true  representative.  From  the 
length  of  lime  which,  the  purse  of  the  people 
had  be^n  in  their  hands,  and  the  free  use  they 
had  made  of  it,  it  was  urged  tint  they  were 
become  '  more  than  lords.'  They  were  charg- 
ed with  having  violated  tlie  ancient  rules  of 
£arl lament,  by  not  admitting  the  right  of  the 
ords  to  reduoe  their  grants.  They  were  re- 
proached for  bavhig'several  times  rejected  with 
scorn,  a  Bill  for  the  more  fair  and  equal  Trial 
of  the  Peers.  It  vras  said  seriously,  that  they 
bad  never  naeC  without  exciting  the  greatest  ap- 
prehenfions  in  all  sober  and  wise  men,  and 
ironically,  that  it  was  jowing  to  the  goodness  of 
the  prince  atid  tlie  virtue  of  the  members,  that 
honours,  offices,  pensions,  money,  employments 
and  gifts,  had  not  been  bestowed  and  accepted 
as  a  consideration  for  reducing  the  government 
to  the  model  of  France,  Denmark,  &c.  where 
the  will  and  pleasure  of  the  prince  had  taken 
place  of  the  laws.  U  was  added,  How  ea%ily 
this  may  be  done  in  future  ages,  under  such 
princes,  and  such  an  House  of  Commons  as 
may  happen  if «'  long  and  continued  parlia- 
ments' be  allowed  for  law,  may  be  had  some 
measure  of  judging  by  this ;  where  though  the 
prince  had  no  design,  and  the  members  of  the 
*  vot.  VI, 


Hottse  of  Commons' have  sheiVed  so  freat  can- 
dour and  sel^denial,  yet  the  best  observen  are 
apt  to  think,  that  we  owe  it  to  the  strong  and 
opposite  factions  at  court,  that  many  things  of 
great  alterations  have  not  passed.-— It  was  also 
observed,  th«t  in  former  times  when  parlia- 
ments were  short  and  freque^it,  the  members 
co'nstantiy  received  their  Wages,  both  firom 
their  counties  and  boroughs;  many  of  the 
poorer  boroughs  petitioned  to  be  excused  from 
sending  members,  as  not  being  able  to  bear 
their  charge,  and  were  so :  laws  were  made  in 
favour  of  the  gentry,  that  corporations  should 
compel  none  but  the  freemen  of  their  own 
town  to  serve  for  them ;  nay,  that  in  all  tha 
ancient  returns  of  writs  for  knights  of  the 
shires,  their  sureties  for  their  appearance  wera 
returned  ^ith  them.  But  that  now  the  case 
was  so  altered,  that  1^00/.  and  ^,000/.  and 
lately  7,000/.  was  a  price  that  men  paid  to  be 
entrtuioL  That  it  was  to  be  hoped  tlie  diarity 
of  /hose  worthy  persons,  and  their  zeai  for  the 
public  interest,  had  induced  them  to  be  at  thia 
expence :  l^ot  that  it  were  batter  to  be  other- 
wise, there    being  a  scurvy  £nglish  Proverb^ 

*  That  m^n  that  buy  dear^  cannot  live  by  selling 
cheap.'" 

The  debate  con tinued^ill  8  o'clock,  when  it 
passed  in  the  negative  by  tivo  voices.  Content, 
48 ;  not  content,  50. 

The  House  then  adjourned  to  Monday. 

On  which  day  the  Hoiise  being  met,  a  Mes- 
sage was  sent  by  his  mi^esty,  for  the  House  to 
attend  him  forthwith  in  the  House  of  Peers  ; 
which  the  House  accordingly  did,  when  hi* 
majesty  passed  throe- bills,  and  the  Lord  Keeper 
by  bis  majesty's  order,  prorogued  both  Houses 
nfx  Parliament  till  the  15th  day  of  Febraary 
come  twelvemonth,  167^,  which  ended  the 
Dispute. 

The  Protestation,  with  Ileaions  of  sevieral 
Lordi  for  the  IJIssolution  of  this  Parlia- 
ment, entered  in  the  Lords'  Journal,  Nov. 
,  S$,  1675^  the  day  the  Parliament  was  pro- 
rogued. ' 

''  We  whose  names  are  under-written,  peers 
of  this  realm,  having  proposed,  <  That  an  huih- 

*  ble  Address  might  be  made  to  his  majesty 
'  from  this  House,  that  he  would  be  graciously 

*  pleased  to  dissolve  this  parliament  ;*  and  Uie 
House  having  carried  it  m  the  negative  i  for 
the  justification  of  our  loyal  intentions  towards 
hb  nutjesty's  service,  and  of  our  true  respect 
and  deference  to  this  honourable  House;  and 
to  shew  that  we  had  uo  sinister  and  indirect 
ends  in  this  our  humble  proposal,  do  with  all 
humility  lierein  set  forth  the  grounds  and  rea* 
sons  wby  we  were  of  opinion,  that  the  said 
humble  Address  should  have  been  made. 

''  1.  We  do  humbly  conceive  that  it  is  ac- 
cording to  the  ancient  laws  and  statutes  of  this 
realm,  that  there' should  be  frequent  and  new 
parliaments,  and  that  the  practice  of  several 
years  hath  been  accordingly. 

"^  3.  It  seems  not  reasonable  that  any  parti* 
cglar  number  of  men  should  for  many  years  en- 

4G 
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gross  to  itreat  •  troat  of  the  people^  as  to  W 
tbeir  representatives  in  the  House  of  CommoiM: 
and  aU  other  the  gentry  and  the  members  of 
corporations  of  the  same  degree  and  quality 
with  them,  should  be  so  long  excluded.  Nei- 
ther* as  we  bumblj  conceivey  is  it  advantageous 
to  the  government,  that  the  oonnties,  cities 
and  boroughs  should  be  confined  for  so  k>ng  a 
time  to  such  members  as  they  have  oooechoiea 
to  serve  for  them ;  the  mutual  correspondence 
and  interests  of  those  who  chuse  and  are 
chosen,  admitting  of  great  variations  in  length 
of  time. 

.  *'  9.  The  long  continuance  of  maji  such  as 
are  entmsted  for  others,  and  who  have  so  great 
a  power  over  the  purse  of  the  nation,  must,  in 
our  bumble  opinion,  naturally  endanger  the 
produdng  of  factions  and  parties,  and  m  car- 

2tng  on  of  particular  interests  aiid-deaigns>  ra- 
er  than  the  public  good. 

^  And  we  are  the  more  confirmed  in  oar  de- 
tires  for  the  said  bumble  Address,  by  reason  of 
this  unhappy  breach  fiedlen  out  betwixt  the  two 
Houses,  of  which  the  House  of  Peera  hath  net 
given  the  least  occasion;  they  having  done 
nothing  bat  what  their  ancestors  ancTpredece^* 
8drs  have  in  all  times  done,  and  what  iS  accords 
Jng  to  their  duty,  and  for  the  interest  of  the 
people  that'  they  sboold  do  :  which  iiotwitl>> 
standing  the  House  of  Commons  have  proceed- 
ed in  such  an  unprecedented  and  extraonlinary 
way,  that  it  is,  in  our  humble  opinion^)  become 
altogether  unpracticable  for  the  two  Houses,  as 
the  case  stands,  jointly  to  purute  those  great 
and' good  ends  for  which  they  were  called*  For 
these  reasons  we  do  enter  our  Protestation 
liost,  and  dissent  unto,  the  said  Vote, 
led.)   Buckingham,  Winchester,  Salisbuij, 

idgewater,  Dorset,  Westmoreland,  Chester- 
field, Stamford,  Berks,  Clarendon,  Shaftesbury, 
Faulconbridge,  Halifax,  Yarmouth,  Newport, 
Sandys,  Wharton,  Pelre,  Mohun,  De  la  Mer, 
Townsend,  Greyof  Rolston.'' 

These  were  all  the  Lords  that  were  in  the 
House  early  enough  to  sign  the  Protestation 
before  the  parliament  was  prorogued. 


Mr.  Hargrave  in  his  Preface  to  lord  Hale's 
Treatise  on  the  Jurisdiction  of  the  Lords* 
House  of  Parliament,  gives  a  concise  but  sa- 
tisfactory acoooot  of  this  business,  as  follows  : 
**  After  the  compromise  in  Skinner's  case, 
tiM  boiiness  of  the  semon  both  •«  the  supply 


lo  the  crown  and  otherwise  went  op  maotnASif 
for  many  months.  More  particularly  oothiii| 
further  appears  to  have  occurred  between  thi 
two  Houses  as  to  judicature,  eaoept  a  sUglit 
communicatioa  between  them  about  a  stia* 
mons  or  notice  to  Mr.  Hale  a  member  of  tiie 
Commons  on  a  petition  of  appeal  ag%inst  hin 
by  a  Mr.  Sliagsby  to  the  Lords.  Sir  ThooMS 
Lee,  father  of  the  late  Lord  Chief  Justice  of, 
that  name,  and  his  brother  die  judge  of  the 
prerogative  court,  moved  for  a  Conference  with 
the  Lords,  the  summons  cif  Mr.  Hale  notidng 
him  as  a  member.  But  after  some  short  con- 
versation, the  House  onl^  resolved  opoa  a 
Message  to  the  Lords,  de&ving  them  To  Imii 
regard  to  the  privileges  of  the  House  of  Can* 
mons.  The  Answer  of  the  Lords  was.  Tint 
the  House  of  Commons  need  not  doubt,  but 
that  their  lordships  will  have  a  regard  to  their 
privileges  as  they  have  of  their  own.  Ate 
this  Answer,  the  Lords  examined  Mr.  Slin^bvi 
as  to  the  manner  of  intimating  to  Mr.  Hsie 
the  hearing  of  the  cause.  Oa  a  subsequent  dsy 
Mr.  Slingsby  petitioned  the  Lords  to  withdrsw 
his  original  petition,  on  the  sround  of  his  btio| 
advised  by  his  counsel,  that  ne  might  have  btt 
remedy  in  Chancery,  and  that  there  was  ao 
order  entered  upon  which  he  oould  groond  si 
appeaL  But  the  Lords,  perhaps  jealoos  of 
bavins;  the  relinquishment  of  the  appeal  ooo- 
strued  to  the  prejudiee  of  their  judicature,  and 
perhaps  also  suspicious  that  fear  of  the  priri* 
lege  of  the  Commons  was  the  real  cause  of  tbs 
application,  referred  the  business  to  th6  eoR«- 
deration  of  their  committee  of  privileges*  Ate 
almost  a  month's  consideration,  the  earl  of  As* 
glesey  reported  from  the  committee  as  thmt 
opinion,  ''That  the  Lords  do  dedaie,  tkl 
their  proceedings  had  been  according  to  Ihs 
course  of  parliament  and  former  precedeati; 
and  that  the  Lords  do  assert  it  to  be  their  oa- 
doubted  right  m  judicature  to  receire  and  de- 
termine in  time  of  pariiament  appeab  from  ii« 
ferior  courts,  though  a  member  of  either  Home 
be  concerned,  that  there  may  be  no  faifuie  of 
justice  in  the  land.''-«-To  this  report  the  Lords 
immediately  assented ;  and  it  is  observsUef 
that  on  the  afternoon  of  the  very  day  vpoa 
which  it  was  made  and  approved,  the  kiog 
made  a  good-humoured  speeco  to  both  Hoesel) 
and  in  pursuance  of  his  pleasute  they  adjouro* 
ed  theniselves  for  six  montbs.»-Thos  this  Csss 
of  Hale  and  Slingsby,  and  the  whole  of  tbefifit 
part  of  the  session  passed  off  without  breach  of 
any  kind  between  the  two  Houses.'^ 


inb} 


I^AIE  tRIALS,  M  GbAKLBi  H.  \6TfL—»noUidiiiff,  ifc. 


Cll*) 


237.  Proceedings  against  Mr.  Francis  Jewkes,'*^  for  a  Speech  made 
by  him  on  the  Hustings,  at  Guildhall,  in  the  City  of  London, 
on  Midsummer-day,  S6  Charles  II.  a.  d.  1676.  [Published 
by  his  Friends.] 

MR.  JENKES  bftving  been  a  trader  for  manj 
years^  and  observing  the  daily  Decay  of  Trade 
in  the  City^  occasioned  by  such  mischiefs,  as 
12^  not  in  the  industry  of  its  inhabitants,  but 
only  in  the  power  of  the  government  to  re- 
dress; and  that  did  require  a  more  speedy  re- 
dress than  a  Parliament  prorogued  tor  fifteen 
teonths  could  lUTbi^];  after  having  in  vain  soli- 
cited the  Lord-Mayor  for  a  Common-Council, 
that  might  consider  of  a  Petition  about  Trade, 
out  of  a  hearty  2eal  for  ihe  good  of  the  city,  as 
well  as  encouraged  by  the  consent  and  desire 
of  many  sober  citizen  %  the  liberty  reserved 
to  the  lord-mayor,  aldermen  and  coojmon- 
cbuncil,  by  the  statote  of  the  ISth  of  this  king, 
cohceroing  Petitiuns,  the  votes  of  a  majority 
of  temporal  Lords  in  the  last  sessions,  together 
^ith  the  unanswerable  reasons  given  in  their 
Protestation )  did  at  the!  Folk-moie  (or  Com- 
'mon-hall)  holden  the  34th  of  June  last  past,  in 
the  GoildhaQ  of  London,  tbus  deliver  himself: 


**  Mr.  ConuDon  Sei;^eaaty 

"  It  seems  a  vain  thing  for  this  Court  to  be 
serious  about  the  choice  of  magistrates  and  of- 
ficers for  the  well  government  of  this  city ;  ex- 
^pt  they  first  tak^  care  to  remedy  those  many 
mischiefs  and  grievances,  which  this  city  now 
jpoifns  under ;  and  which  seem  so  to  threaten 
the  rain  and  destruction  of  the  whole,  that  if 
there  be  not  some  speedy  redress,  there  will  (le 
little  need  of  magistrates  and  officers,  for  there 
irili  be  no  city  or  people  left  here  to  be  go- 
Terned. 

^  London  has  once  already  been  burned  to 
ashes,  and  firing  is  now  become  such  a  trade, 
that  not  only  London,  the  borough  of  South- 
"Vra^lc,  and  the  places  adjoining,  but  all  the  ci- 
ties, boroughs,  towns  corporate,  and  places  of 
principal  trade  throughout  the  whole  kingdom. 
are  perpetually  in  danger ;  so  that  no  rational 
or  considerate  man  amongst  us  can  prombe 
himself,  bis  wife,  his  children,  or  estate  one 
sight's  security,  but  they  may  ail  be  devoured 
in  t1\(B'  consuming  flames,  except  some  speedy 
and  effectual  course  be  taken. 

**  But  this  is  not  all ;  for  were  our  houses 
secure  from  fire,  yet  such  is  the  general  decay 
of  trade,  if  not  remedied,  as  must  unavoidably 
bring  the  whole  city  to  poverty  and  ruin :  and 
it  it  conceived,  that  this  is  very  much  occa- 
sioned, by  the  French,  who  have  laid  such  great 
impositions  upon  our  woollen  cloth,  stuffs  and 
other  manufactures,  that  we  have  ahnost  lost 
our  trade  with  France.  They  have  spoiled  our 
trade  with  Holland,  Inlanders,  and  Germany, 

*  See  the  'trial  of  hid  and  others  for  a  ftioi^ 


by  a  destructive  war.  They  have  rniued  our 
trade  at  home,  and  beggared  many  thousands 
of  our  honest  and  industrious  weavers,  anil 
other  Etig^ish  manufacturers  and  traders,  by 
the  vast  qiiantity  of  their  silks,  and  other.  un» 
necessary  commodities  imported  hither.  So 
ihat  upon  an  exact  balance  of  the  trade  be- 
tween us  and  them  taken,  it  has  been  de- 
monstrated, that  this  city  and  kingdom  doth 
lose  J, 100,000/.  everyyear.  By  means  whereof 
they  who  in  queen  Elizabeth *s  time  might  not 
be  sufibred  to  build  men  of  war,  are  now  grown 
so  powerful  at  sea,  as  to  be  able  to  beat  both 
Dutch  and  Spiiniard,  and  have  made  them- 
selves in  a  manner  sole  masters  of  the  Medi- 
terranean sea.  And  tbey  are  groWn  so  pre- 
sumptuous, as  daily  to  affront  our  English 
merchants,  and  sometimes  in  his  majesty's  onfrn 
ports.  The  privateers  daily  take  our  merchant- 
ships,  plunder  others,  strip,  imprison  and  tor- 
mjent  our  seamen,  to  the  great  discouragement 
of  our  English  navigation^  tod  almost  ruin  of 
the  merchant. 

"  I  shall  instance  in  but  one  thing  mere,  but 
that  is  worse  than  all  the  rest ;  that  is,  the  just 
apprehension  that  is  upon  the  minds  of  good 
men,  of  danger  to  his  maiesty's  person,  and 
the  protestant  religion.  I  had  not  spoken  this 
at  this  time  and  place,  but  having  tm  honoUr 
to  serve  the  City  in  Common-Council;  I  have 
endeavoured  at  several  times  to  bring  these 
things  before  the  Conrt^  but  cdnld  not.  In  the 
end  of  the  last  Common-Council  I  did  desire 
my  Lord-Mayor,  that  a  Cortimon-Cooncil  might 
speedily  be  held,  to  hear  and  consider  or  a 
Petition  about  Trade,  subscribed  by  a  treat 
number  of  citizens  of  good  quality ;  and  bis 
lordship  did  then  promise,  that  a  Common- 
Council  should  speedily  be  held :  but  it  is  a 
good  time  since,  and  there  have  been  many 
fares  and  losses,  but  no  Common-Council. 

*'  Wherefore,  methii/ks,  it  doe^  become  the 
wisdom  and  gravity  of  this  Court,  not  to  ad- 
mit, of  any  longer  dday  in  a  matter  wherein 
their  all  is  concerned.  And  I  do  humbly  move, 
(and  t  conceive  it  is  not  only  my  sense,  but 
the  sense  of  the  far  greater  part  of  this  Coutt) 
that  some  members  of  this  Court  may  accoqi- 
pany  the  Sheriff  and  Mr.  Common-oegeant, 
before  we  proceed  to  an^  other  matter,  to  wait 
upon  my  Lord  Mayor  and  the  Court  of  Alder* 
men,  to  desire  that  a  Common-Council  might 
speedily  be  held,  humbly  to  petition  bis  ma^ 
jesty,  that  for  the  quieting  and  satisfying  the 
minds  of  his  liege  people,  and  for  remedy  of 
the  many  nuscBiets  and  grievances  we  now  ' 
groan  under,  be  would  graciously  be  pleased 
(according  to  the  Statutes  of  the  4th  and  SOih . 
of  £d,  3^  timely  to  call  a  New  Vwhumen^^ 
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Scarcely  were tjic  Swords  *  a  New  Parliament^ 
pronounced,  but  the  greatest  part  of  ibeassein- 
4)ly  cried  out,  •'  Well  moved,  well  moved  P 
And  though  nofte  spake  up  fortnaily  to  the  she- 
riflfs,  yet  several  amongst  them  spake  enough 
to  shew  a  high  apprab^tioji  of  what  had  been 
said,  and  not  pne  word  was  spoken  in  contra- 
diction :  ^vhich  when  the  Cummon- Serjeant 
saw,  to  prevent  (as  is  conceived)  others  speak- 
ing to  the  same  matter/ he  spake  to  this  pur- 
pose : 

*'  That  what  had  been  moved,  seemed  to  be 
the  general  sense  of  the  whuje  Court;  and 
'since  the  gentleman  that  made  the  motion 
was  pleased  to  join  him  with  the  Sheriff's,  and 
that  iie  /nust  offer  his  opinion  in  the  matter,  it 
was  this,  That  it  was  not  so  proper  to  carry  up 
that  Message  before  they  did  proceed  to  their 
elections,  as  first  to  determine  their  elections, 
and  then  carry  up  an  account  of  these  and  that 
together/* 

But  many  in  the  Court  did  insist  upon  the 
motion,  and  desired  a  Message  might  be  sent 
up  immediately;  whereupon  one  or  the  She- 
riOfs  spake,  and  did  acknowledge,  "  That  what 
had  been  said  by  the  gentleman  that  spake  first, 
was  true;  but  that  he  was  an  old  citizen,  and 
had  long  known  Common-Hiiils,  and  he  did  be- 
lieve that  the  proper  work  of  the  day  was  the 
election  of  officers ;  and  therefore  he  did  de- 
sire that  the  Court  would  proceed,  and  not  to 
carry  up  the  Message  till  after  that  was  dune ;" 
To  which  one  replied,  "  That  according  to  his 
utmost  understanding,  that  Court  was  one  of 
the  ancientest,  greatest,  and  most  powerful 
Courts  of  this  City ;  and  although  the  cus- 
.  tfbmary  business  of  this  day  were  the  choice  ^of 
officers,  yet  that  Court  had  cognizance  of  any 
thing  whatever  that  did  relate  to  the  good  of 
the  eity ;  and  therefore  it  was  coiiceived^  that 
nothing  was  more  proper  at  that"  time,  tlian 
this  which  concerned  the  preservation  of  the 
city  from  utter  ruin.** 

Upon  which  the  other  Sherifr  directing  his 
discourse  to  the  Assembly,  said,  "  That  what 
the  gentlemen  had  moved  there,  was  true,  and 
.not  unknown  to  most  of  the  persons  there  pre- 
sent; but  that  be  was  of  his  brother's  opinion, 
that  it  was  fit  first  to  go  on  to  the  work  of  the 
.  day,  and  not  to  carry  up  that  Message  till  after 
the  election/' 

Many  persons  beine  still  dissatisfied,  and 
calling  for  a  present  Message  to  be  sent  up, 
the  gentleman  who  first  moved  the  business, 
made  it  his  request,  "  That  since  there  seemed 
»,  difference  touching  the  circumstance  of  time, 
"that  they  would  proceed  to  election,  and  carry 
up  the  Message  with  the  persons  elected^  as  the 
SheriflTs desired;"  to  which  the  Common  Hall 
unanimously  agreed.  .  Upon  which,  siiepce  be- 
ing made,  the  Common  Hall  proceeded  to  elec- 
tion, and  sent  up  an  account  thereof  to  the 
Lord  Mayor  and  Aldermen  by  the  Sheriffs  and 
Common-Serjeant^  as  is  usual  in  such  cases. 

Th^  Lord  Mayor  «nc(  Aldermen  presently 
came  dowq^  and  took  their  seats  in  the  court 
^j'liustin^  ficcording  to  custom;  upon  which, 


the  Common-Seijeant  came  forth  to  the  frontof 
the/CpQct,  and  declared  the  names  of  the  persons 
elected,  and  immediately  ^are  back.  Where- 
upon the  Common-H^^ll  called  out  for  an  Answer 
to  their  Message;  upon  which^  the  Common- 
Serjeant  stepping  forward  agahi  in  the  presence 
of  the  Lord  Mayor,  Aldermen  and  Sheriffs,  said, 
*'  That  he  had  acc^uaimed  bis  lordship  and  the 
aldermen  with  their  request,  and  tliat  his  lord- 
ship had  commanded  bun  to  declare  unto  them'. 
That  he  would  be  ready  to  join  with  them  in 
that  or  any  other  thing  for  the  good  of  the 
city.**  Aiid  with  that  the  Lord  Mayor  and  Al- 
dermen, &c.  left  the  court  of  hustings,  and  dis- 
missed tlie  assembly. 

After  dinner,  the  Recorder,  sir  John  Howel^ 
Qui  of  a  great  pretence  of  loyalty,  but  indeed  a 
personal  grudge  against  Mr.  Jenkes,  conveyed 
the  news  to  Whitehall;  where,  witli  his  usual 
strain  of  rhetoric,  he  ^  made  such  a  dismal  re- 
presentation of  the  matter,  and  was  so  power- 
fi^l  tn  his  eloquence,  as  to  occasion  both  the 
sheriffs  and  some  other  of  the  city-officers  to  be 
sent  for ;  who  were  examined  by  the  Lord 
Chief  Justice  Rainsford,  in  the  presence  of  the 
king,  the  lord  chancellor*,  lord  treasurert*, 
duke  Lauderdale,  and  other  lords. 

The  Sherifis  and  two  others  made  affidavits  ; 
but  a  copy  of  them  could  never  he  obtained. 

Upon  the  27th  of  June,  Mr.  Jenkes  wais 
summoned  by  a  messenger  to  appear  at  the 
council-hoard  the  next  day ;  accompanied  with 
many  of  his  friends,  he  attended  in  the  lobbj^ 
near  the  council-chamber,  according  to  bis 
summons,  and  after  sometime  was  called  in  ; 
but  his  friends  pressing  to  follow  him,  (,as  fs 
usual  on  such  occasions)  were  kept  out^  and 
not  one  sufiered  to  go  in  with  him. 

The  king  sitting  in  council,  the  lord  chan- 
cellor, duke  Lauderdale,  and  other  lords  about 
him,  the  clerk  read  an  affidavit  made  by  tlie 
twp  sheriff,  the  common  crier,  and  one  John 
Green,  an  attorney;  the  substance  whereof 
was, 

*  ITvat  Fr.  Jenkes,  at  a  Common-Hall,  in 
'  London,  the  24th  of  June  Inst  past,  did  coin- 
'  plain  of  Grievances ;  and  did  desire,  that  be- 
'  fore  they  went  upon  any  other  business,  cer- 
'  tain  members  of  that  Court  might  accompany 

*  the  Sheriffs  and  the  Common  Serjeant  to  wait 
<  upon  the  Lord  Mayor,  then  in  the  Chamber,  to 
'  desire  that  a  Common-Council  might  be  called 
'  to  petition  bis  majesty,  in  the  name  of  the 

*  city,  to  call  a  new  parliament.^  * 

The  affidavit  being  read,  the  council-board 
proceeded  to  this  effect :  .  • 

Lord  Chancellor,  Sir,  what  say  you  to  this 
matter? 

Mr,  Jenkes.  I  desire  to  know  if  this  be  all 
you  have  to  charge  against  ifke  ? 

A  Lord.  Then  you  make  little  of  tlus,  joo 
will  find  it  to  be  enough. 

*  Heneage  lord  Finch,  afterward  earl  of  Not- 
tiDcrham. 

t  Lord  Osborne,  earl  of  Dvibyy  atb^rwardt 
marquis  ofCarmartheni  and  duke  of  Lee4m 
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X.  Ch^n,    Sir,  did  you  move  for  a  Cominon- 
Coancii  to  patition  for  a  new  parliament? 

Jenkesi    Is  it  any  crime  to  petition  for  a  new 
pitfiiameot  ? 

To  which  his  lordsliip  not  thinking  fit  to  give 
answer,  proceeded, 

L.  Chan*    Answer  to  the  matter  in  charge. 

Jenket,    With  ihe  liberty  of  his  maje«ty  and 
this  board,  I  will. 

The  King,    Go  on. 

Jenket.    May  it  please  your  majesty,  of  all 
the  subjects  you  have — 

A  Lord,    (interrupting  him)  Answer  to  the 
matter. 

Jenkes,    If  hb  majesty  will  be  pleased  to 
hear  me,  I  hope  you  will. 

KinM'  Let  him  go  on. 

JetiMU,  May  it  please  your  majesty,  of  all 
the  subjects  you  have,  none  are  more  loyal 
than  your  city  of  London,  and  in  the  city  none 
more  loyal  than  myself:  and  no  man  there  did 
more  desire,  and^  in  my  circumstances,  act 
more,  in  order  to  your  majesty's  Restoration, 
than  myself.  And  1  do  Jefv  any  citizen,  or 
'  other  whomsoever,  to  say  I  have  forfeited  my 
loyalty  by  any  one  individual  act— — 

Kins.  (Interrupting  him)  Sir,  you  are  not 
Lord-Mayor,  and  I  am  very  well  satisfied  with 
the  loyalty  of  the  city,  and  that  it  needs  no  such 
voBchers. 

X.  Chan,  Speak  tn  the  matter. 

Jcnkcs,  May  it  please  your  majesty,  heing 
summoned  to  a  Court  of  Common  Hall  in  Lon- 
don, which  is  a  Court  that  consists  of  the  main 
body  of  the  city — 

X.  Chan.  (Interrupting  him)  Sir,  you  are 
under  a  double  mistase ;  for  first,  it  was  not  a 
X>>ort;  and  next,  it  did  not  consist  of  the  main 


body  of  the  city  of  London. 

Jenkes.  With  your  lordship's  leave,  it  was 
a  Court  which  did  consist  of  all  the  livery  of 
the  city  of  London;  which,  if  I  understand  any 
thing,  is  the  main  body  of  the  city  of  London. 
And  every  member  of  that  Court  hath  freedom 
to  propose. and  debate  any  such  matter  or  thing 
as  he  believes  is  for  the  service  of  his  majesty, 
and  the  good  of  the  city ;  and  no  man  can  use 
more  undea^tanding  than  God  hath  given  him. 
And- 1  assure  your  lordship,  what  I  then  moved 
was  accordinsr  to  the  utmost  of  my  understand- 
ing for  his  maje»ty*s  service,  and  the  good  of 
the  city.  And,  my  Lord,  if  I  were  under  a 
mistake,  I  bad  the  fortune  to  have  good  com-^ 
pany  ;  for  what  1  -moved  was  approved  by  the 
whole  Court. 

King.  It  was  not  so. 

Secretary.  We  have  a  deposition  to  the 
contrary. — Jenkes.  It  was  so. 

Other  Lords.  It  was  not  so. 

Jenkes.  May  it  please  your  majesty,  if  you 
have  a  hundred  depositions  to  the  contraij,  if 
the  matter  of  fkct  were  so,  it  was  so ;  and  I  do 
affirm  it  was  approved  by  the  whole  Court. 

A  Lord.  How  came  you  to  be  a  privy- 
CDiinseilor  ? 

Jenket.  I  never  ba4  t^J  Wi^  ambitioos 
lbP9|ht  in  mj  imA^ 


A  Lgrd.  How  came  you  then  to  meiMie  witk 
matters  of  state? 

Jenkes.  I  thoaght  any  of  his  majesty's  sub* 
jects,  in  an  humble  mi^nuer,  might  petition  hit 
majesty  for.  a  remedy  of  any  grievance  what- 
soever. 

/    A  Lord.  Do  you  think  any  one  may  petition 
ioT  a  parliament  ?  . 

Jenkes.  I  believe  they  may. 

The  King.  I  know  whose  scholar  you  are, 
and  I  will  take  care  that  none  such  as  you  shall 
have  to  do  with  the  government. 

Several  Lards.  What  was  it  you  moved? 
What  was  it  you  moved  ? 

Jenkes.  My  Lords,  what  I  spake  was  not  in 
a  corner,  but  openly  in  the  face  of  a  multitudr, 
and  therefore  cannot  want  a  witness  to  attest  it. 

A  Lord.  Just  now  it  was  a  Cpurt^  and  now 
it  is  a  multitude. 

Jenkes.  We  citizens  pretend  not  to  place 
our  words  so  exactly  in  form,  but  that  there 
miay  be  some  mistaae  in  them;  but  I  think 
my  expression  was  no  great  absurdity:  For 
though  it  were  a  Court,  yet  the  pec^ons  there 
were  so  numerous,  that  it  may  not  be  very  inn 
proper  to  term  them  a  multitude.  Yet,  if  I 
have  failed  in  due  expression,  I  beg  his  majesty^ 
pardon.  I  know  somewhat  of  the  customs  of 
the  city  of  London,  and  the  powers  and  privi^ 
leges  of  the  Courts  there;  and  somewhat  alse 
of  the  laws  of  £ng;land ;  but  what  the  powers 
and  custonys  of  this  Court  are,  I  know  not,  and 
therefore  shall  desire  to  say  little,  lest  I  should 
unwillingly  offend. 

L.  Chan.  Sir,  pray  tell  us,  who  advised  yon 
in  this  matter? 

The  King.  Who  advised  yon  ? 

Jenkes.  What  I  then  proposed  was  consented 
to  by  the  whole  Court,  and  so  became  their 
act,  as  I  said  before. 

L.  Chan,  and  others.  Answer  <jlirect]y  to  the 
question,  or  declare  you  will  not. 

Jenkes.  Since  I  see  your  majesty  and  the 
Lords  are  angry,  though  I  am  not  sensible  that 
I  have  given  you  any  just  cause  for  ii;  I  must 
not  say  1  did  it  without  advice,  lest  you  should 
be  more  angry ;  and  to  name  any  particular 
person  (if  there  were  such)  would  be  a  mean 
and  unworthy  thing,  therefore  I  desire  to  he 
excused  all  farther  answer  to  sued  questions ; 
since  the  law  doth  provide,  that  no  man  be  put 
to  answer  to  his  own  prejudice. 

King.  We  will  take  that  for  an  answer. 

L.  Chan.  Since  you  name  the  law,  by  the 
law  you  shall  be  tried. 

Jenkes.  I  thank  you  and  this  board. 

L.  Chan.  You  inay  withdraw. 

He  immediately  withdrew,  and  the  room 
being  cleared  of  all  his  friends,  and  other  comr 
pany,  Mr.  Jenkes  was  kept  there  for  the  space 
of  an  hour  and  an  half;  and,  afler  that,  without 
being  called  in  any  more,  was,'  by  a  warrant  of 
tlie  council,  sent  to  the  jpri^on  of  the  Gate- 
house within  the  liberUes  of  Westminster. 
Soon  afler  his  commitment,  he  demanded  of. 
the  Keeper  »  copy  of  the  Warrant  by  which  bo 
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was  osoNDitted ;  as  tit  might,  and  bj  law  oaght 
lo  have.  The  Keeper  gave  him  a  promise  of 
k,  bttt  dfriayiiig  the  pemrmaata  for  cwo  days, 
Mr.  Jenket  mohiiefy  demanded  it  of  him  as 
hia^duty,  but  could  aot  jet  obtain  it.  Sane 
tiine  after,  the  Keeper  fceot  him  onevoluntarilj, 
by  his  man,  with  this  ekctise,  Tfant  before  he 
had  positive  order  to  deny  him  one^  and  now 
bad  to  give  it  him. 

The  Copy  of  the  Warrant. 

*  Whereas  it  appears  to  his  majesty  m  coua- 
^  cil>  by  the  exammation  of  sir  Thomas  Gold, 
^  sir  John  Shorter,  knights,  sheriffi^  of  the  city 

*  of  London,  John  Welis,  common-drier  of  tbe 

*  said  City,  and  John  Green,  one  of  the  attor- 
'  oeys  of  the  L^rd-Mayor's  Court,  taken  apon 

<  oath  beibra  the  Lord-CfaiefJostice  Rams- 
'  ford.  That  Francis  Jenkes,  of  the  said  City, 

<  UiienMlrapei\  did,  on  the  94tb  of  this  instant 
^  Jiine,  at  a  <5oaMnon-Hall,  then  assembled  at 
^  the  Guildhali  of  the  said  City,  for  chasing 
^  officerl  for  the  ensuing  yecOr,  in  a  most  saditi- 
^  ons  and  matinous  mami^r,  opeiily  move  and 
^atir  the  persons  then  present,  That  before 
'  tbay  did  go  oa  to  the  choice  of  new  officers 
^  (whkh  was  the  only  occasion  of  that  assembly) 
'  thty  should  go  to  the  Lord-Mayor,  and  desire 
^  him  to  call  a  Common-Cooneil,  (hat  might 
^  make  an  address  to  his  majesty  in  the  name 

*  of  the  City,  to  eall  a  new  parliament.    And 

*  whereas  the  said  Francis  Jenkes,  being  now 

*  called  in,  and  heard  before  his  majesty  in 
'  council,  was  so  far  from  denying  or  ext^nuat- 

*  iog  his  offence,  that  he  did  in  a  presomptoous 

*  and  arrogant  manner  endeavour  to  justify  che 
'  same :  Th^se  are  therefore  to  command  you, 

*  to  take  into  your  custody  the  body  of  (he  said 
^  Francis  Jenkes,  herewith  sent  you,  and  him 

*  to  keep  safely,  until  he  shall  be  deliver^  by 
^  doe  coarse  of  law ;  for  which  this  tititAl  be 
^  your  warrant.    Dated  at  the  Conncil-Cham* 

*  ber  in  Wbhehall,  this  S8th  day  of  June,  1676/ 
To  the  Keeper  of  the  Gate-heose,  West- 
minster, Or  his  Deputy. 

'Lindsey^  Arlington, 

,        I'eterborougli,  Bathe, 

C.  Craven^  J.  Williamson, 

0.  Carter,  R.  Carr, 

LanderdalCi  Finch, 

Northampton!  Ormond, 

Carhery,  Bridgwater, 

W.  Maynard,  Hen.  Coventry^ 

Tho.  Chichely,  /.  Ernle^ 

Daaby,  Robert  SonthwelL^ 
Anglesey, 

Next  day»  being  the  29th  of  June,  divers 
•f  Mr.  Jenkes's  friends  waited  upon  Mr.  Secre- 
tary Williamson,  and  desired  to  become  bail 
for  him ;  but  Mr.  Secretary  refosed  to  take  any 
bail ;  bet  told  them,  if  they  did  mind  him  of 
k  on  Wednesday  morning,  he  would  move  it  at 
the  council.  3ttt  Mr.  Jenkes  Mieving  that  to 
be  (as  it  proved)  but  a  delay,  ordered  some  of 
bis  friends  to  wait  upon  the  Lord  Chief- Justice 
lUiaaforc^  sold  mend  him  fikc  an  Htbeaa^Goi^ 


pas  ad  iubficiend,  et  rectmend;  hcc.  wUfch  a^ 
cordingly  was  d0oe)  bat  «s  lordrfup  dcaiedto 
grant  it,  aliedgiag  no  other  reason  bat  thstit 
was  TBcation  :  '^ough  his  Iqrdship  conM  not 
bnt  knew  that  writ  to  be  the  sttbject*s  ri|^  st 
all  times,  as  well  out  of  tenn  ai  m  term ;  kad 
Mr.  Jenkes's  friends  were  i«ady  to  ofier  him 
inaltitudes  of  precedents  when  it  had  bcea 
gran(ed  out  of  term,  both  anciently,  aad  mt 
bis  majesty's  R^toration. 

Mr.  Jenkes  resolving  to  lea? e  ho  lepd  cosm 
to  attain  his  liberty  untried,  upon  Fridsj,  the 
SOth  of  June,  at  a  general  seal,  did  by  hiscssB* 
sel  move  the  Lord- Chancellor  for  an  Habesi 
Corpus,  ^t  first  bis  lordship  did  seem  mgch 
surprized,  and  did  reflise  to  hear  his  coassd ; 
but  after  a  little  pause,  bis  lordship  bid  Mr. 
Jenkes's  counsei  to  move  it  again  the  ae tt  sesl, 
and  ordered  the  seal  to  be  put  off  from  Tots- 
day  the  4th,  until  Thursday  the  6th  of  July. 

Upon  Wednesday  the  5th  of  Jul/,  Mr. 
Jenkes's  friends  waited  upon  Mr.  Stcretsrj 
WiUiamsoo,  and  desired  him,  according  to 
his  promise^  to  move  in  council,  that  .Mr. 
Jenkes  might  ha  bailed ;  but  he  uud  he  bsd 
spoke  with  the  king,  and  could  do  Doifaisg 
without  a  petition.  So  apon  Thorsdij  tlie 
6tb  of  July,  being  a  public  Seal,  Mr.  Jeakei's 
counsel  did  again  move  the  Lord-Chascellor 
(according  to  his  brdship's  order,)  and  asserted 
the  authority  of  the  lord  Coke,  who  is  niost 
clear  in  the  case.  2  part.  Inst.  fbL  53.  spsskiog 
of  the  Writ  of  Habeas  Corpus  in  the  Kinifi- 
Bench,  he  saith,  Tiie  like  writ  is  to  be  graoiid 
out  of  the  Chancery,  either  in  term  (as  ia  tho 
KingVBeoch)  or  in  the  vacation ;  for  tbe 
Court  of  Chancery  is  Qficina  JuUitist,  sod  a 
ever  opened,  and  never  adjourned :  so  ss  tke 
subject  being  wroagfolly  imprisoned  msj  havt 
justice  for  (he  Uberty  of  his  person^  as  wsU  lo 
the  vacation  time  as  in  term. 

And  in  the  4th  last.  ful.  88.  speaking  of  (be 
Court  of  Chancery,  he  saith.  And  ihb  cooitw 
the  rather  alwayft  open,  for  that  if  an**"^ 
wrongfully  imprisoned  in  the  vacation,  tw 
Lord-Chancellor  may  grant  an  Habeas  Coy* 
and  do  him  justice  according  id  law;  vid.4 
Inst.  fol.  183, 190. .  Thus  the  lord  Coke. 

Mr.  Jenkes's  counsel  did  likewise  offer  aj^: 
cedent  or  two;  but  the  Lord  ChsDcellw 
making  light  of  the  lord  Cake's  opinion,  lajn* 
-The  lord  Coke  was  not  infallible  ,^ •«» 
slighting  all  that  Mr.  Jenkes's  coonjel  offerj»» 
over-ruled  the  matter,  denying  Ito  ffMl  »* 
writ. 

On  tuesday  morning,  July  i^9*^^^ 
ter-sessions,  holden  for  the  liberty  of  we^ 
minster,  Mr.  Jenkes  beio;  still  a  P"»<^'J?y^ 
Gatehouse,  did  move  by  his  council  to  be  htv^f 
where  this  was  tlie  subsUnce  of  what  pw**» 
as  it  was  taken  by  a  person  present 

Court.    We  have  no  such  name  i«  ^ 
calendar;  and  we  sitting  here  by  »  l^g^g 
(HHmuission,  can  take  no  notice  of  bI^J  r^ 
that  b  not  in  our  calendar* 


urn. 


TRIAliS*  caCifARLEsIL  iW.-^^nPnmfiliJmka. 


[lltt 


CmmitL  fivevT  keeper  of  m.  prison  y  either 
ia  cxNiBty  or  fraachiie,  ougbt  hy  uie  StAtole  of 
9  Heo.  7.  c.  3.  to  certify  the  names  of  every 
prifooer  m  tkeir  custody^  at  the  aext  geoend 
gaol-cteliTery  there,  to  he  calendered  before 
the  jiwtice  of  gaol-deliTery,  that  the 'parties 
may  be  delivered  acoording  to  law,  upon  J)ain 
of  IQOL  far  every  default  tbere  recorded.  Aad 
I  detoaad  that  this  default  of  the  gaoler  •  may 
htt  reoofded  according  to  that  statnte ;  and  diat 
yon  woold,  asyott  may^  commaiidhiiii  tocalen* 
darhimnofr. 

The  Statute  was  read.  ' 

Court.  We  are  no  general  gaol-delivery,  for 
we  cannot  try  several  felons,  hut  they  mast 
be  tried  at  the  general  gaol-delivery  for  the 
County. 

Coim.  You  are  a  general  gaol-delivery  for 
all  offences  within  we  cognisance  of  your 
£ranchise ;  and  therefore,  unless  the  fact  for 
whihc  he  is  comnutted  he  such  as  is  above 
your  ooj^nisancey  he  ought  to  be  tried  here ; 
and  if  It  be  such  a  fact,  he  ought  notwith- 
standing  to  be  calendared  here,  that  you  nmy 
send  him  to  the  County<-gaol>  where  he  may 
ha  tried.  ^ 

Gaoler.  I  never  did  calendar  any  man 
that  was  committed  by  the  council-table. 

Coiifi.  The  neglect  hath  not  taken  away 
your  duty;  and  as  often  as  you  have  omitted 
so  to  do,  soo  ft  have  you  deserred  to  be  fined. 
And  I  do  again  demand  of  this  court,  that  this 
default  of  yours  may  be  recorded. . 

The  court  inclined  to  the  gaoler,  and  would 
not  record  his  fault;  whereupon  the  counsel 
proceeded. 

Coun»  Since  you  exclude  him  from  the 
benefit  of  your  present  commission,  I  apply 
myself  to  you,  without  respect  to  that,  as  you 
are  justices  of  peace  in  general;  and  as 
such,  you  hare  power  to  bail  any  man  bailable 
by  law,  except  ia  some  particular  cases,  where 
you  are  restrained  by  statute. 

Court.    By  whom  is  he  committed  f 

Coun.    By  the  council-board. 

Court.  Do  you  beliere  the  councilrboard 
can  commit  to  prison  f 

CotfA.    I  admit  it. 

Court.  We  don't  know  for  what  oiience  he 
is  committed.  y 

Coun.  I  have  here  a  copy  of  the  Commit- 
ment,  and  desire  it  may  be  read. 

But  the  Oaolhr  refusing  to  own  jiHbr.a  true 
copy,  though  given  by  himself,  and  the  court 
requiring  a  nicer  proof  that  it  was  a  true  copy, 
than  could  at  that  time  be  made,  tbey  ordered 
the  counsel  to  attend  in  the  afternoon ;  and  in 
the  nnean  time  the  gaoler  to  give  a  true  copy. 
In  the  afternoon  the  counsel  appearimr,  the 
court  called  to  him,  and  asked  him  wmit  he 
bad  to  say. 

Cov».  I  have  now  a  copy  given  and  signed 
by  the  gaoler  for  a  true  copy,  and  desire  it  may 
bo  read. 

The  Gaoler,  who  was  to  prove  it  a  true  copy, 
upon  the  counsel  coming  into  the  oowt,  took  an 
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occasion  to  slink  away ;  and  tbe  court  {m  if 
it  had  been  by  design)  were  ready  to  take  hold 
-of  that  opportunity  to  evade  the  business.;  but 
Mr.  Jenkes's  friends  fetdied  bin  backhand 
he  swearing  it  to^be  a  true  copy  it  was  read. 
Coar^  What  is  it  you  demand?' 
CouH.  What  I  did  before :  That  therebeine 
notliiog'in  this  warrant,  lor  which  he  ia  not 
bailable  by  law,  I  demand  that  he  may  b« 
bailed. 

Court.  You  have  taken  a  wrong  eoocaa  id 
coming  to  us. 

CouH.  I  presume  he  applies,  himself  pro* 
perly  to  you ;  for  he  being  a  prisoner  wkhia 
youn  liberty,  you  are  the  most  proper  persons 
to  bail  him.  Aa  Justices  of  the  peace,,  yoa 
have  power  to  bail  any  man  within  youc  jnri»» 
diction,  bailable  by  law,  and  where  you  may 
bail  b^  die  law,  yoa  ought  so  bo  do ;  and  I  d»* 
mand  it  for  Mr.  Jenkes; 

Court.  Where  do  you  find  such  power  given 
to  justices  of  the  peace  ? 

Coim.  By  the  same  statute  of  .Hen.  T.  that 
I  cited  against  the  gaoler ;  the  enacting  pan 
whereof  saith,  *  That  the  justices  of  the  prara 

*  in  every  shire,  city  or  town,  6r  two  of  them  at 
'  the  least,  wbiereof  one  to  be  of  the  quorum^ 

*  have  authority  or  power  to  let  any  such  prt- 
'  soner  or  persons,  mainpernable  bv  the  law, 
'  that  have  been  imprisoned  within  their  several 
'  counties,  city  or  town,  to  bail  or  mainprize,  unto 

<  their  next  general  sessions ;  or  unto  Ute  next 
'  gaol'delivery  of  die  same  g^ls^  of  evei^ 
'  shire,  city  or  town,  as  well  within  franchises 
^  as  without,  where  any  gaols  be,  or  hereafter 

<  shall  be,  6ic: 

The  whole  Statute  was  read,  and  the  Court 
taking  hold  of  the  preamble,  said.  This  Statute 
was  made  for  thp  prevention  of  bailing  felons 
not  bailable  by  law,  and  enables  us  only  to  bail 
felons  bailable  by  law. 

CoMfi.  The  preamble  of  ,the  act  recites  the 
mischief  occasioned  by  the  statute  of  1  R.  S^ 
but  the  enacting  part  repeab  that  act,  and 
gives  you  a  general  power  of  letting  any  person, 
mainpernable  by  the  law,  to  bail ;  and  I  am 
sure  no  statutes  made  for  the  liberty  of  the 
subject,  ought  to  receive  such  a  strait  coo* 
stroction. 

Court.  Do  you  consider  by  whom  he  is 
committed  ?  The  privy  council  ? 

CoiiJv.  I  do,  and  think  that  alters  not  thft 
case. 

Court.  He  is  committed  by  a  superior  Court, 
and  we,  who  are  an  inferior  one,  cannot  bail 
him. 

Coun.  It  is  not  the  Court  that  commits,  but 
the  fact  for  which  thc^party  is  committed,  ought 
tadirect  you  in  baiL  The  statute  of  H.  7^  hath 
no  such  exception  in  it ;  nor  hath  any  other 
since  put  any  such  restraint  upon  you. 

Court.  Would  you  have  us  bail  him,  aftet 
the  lord  chancellor  and  the  lord  chief  justice 
have  refused  to  grant  a  Habeas  Corpus  } 

Coun,  They  did  not  deny  the  Habeas  Cor« 
pus  because  he  was  not  bailable  by  law,  but  be- 
cause tbe  course  of  their  Courts^  in  their  opi? 
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oionSy  would  not  admit  it:  but,  however,  if  ^oa 
ought  to  bmil  him,  (as  by  the  statute,  I  thmk, 
you  ought)  their  refusal  does  not  Icfssen  your  duty . 
*  Court,  We  doubt  very  much  that  any  in- 
ferior Court  can  bail  a  man  committed  by  a 
superior  one. 

^  Coun.  Scruples  and  fears  do  not  alter  the 
law  :  This  doubt  was  once  made  in  the  King's- 
Wnch,  in  the  great  case  of  Selden,  and  others;* 
but  the  law  was  for  the  prisoner  before  that 
tune,  and  was  sufficiently  settled  then;  and  this 
case  differs  nothing  from  that  in  reason. 

Court.  It  does,  for  that  was  upon  a  Habeas 
Corpus  out  of  the  KiogVbench. 

Ccun,  That  n  but  a  circumstantial  differ* 
coee.  The  Habeas  Corpus  from  that  Court  is 
only  to  remove  the  prisoner,  and  the  cause  be- 
fore them,  that  justice  may  be  done  to  him  : 
Mr.  Jenkes  is  already  withio  your  jurisdiction, 
and  the  statute  gives  you  authority  to  bail  him ; 
and  yeur  authority  makes  it  your  duty,  and  I 
rely  upon  that. 

-  Court,  We  considered  upon  it  at  dinner, 
and  do  believe  it  a  rare  case,  and  fit  to  be  ad- 
vised upon ;  and  we  will  advise.  Why  did  you 
not  move  yesterday  when  my  lord  chief  justice 
^was  in  town  ?  now  there  are  no  judges  in  town 
to  advise  with. 

.  Coun.  That  we  did  not  come  yesterday  was 
no  design,  for  he  is  not  so  fond  x)f  a  gacl ;  and 
if  it  'be  an  indiscretion,  yet  .that  is  no  sufficient 
reason  to  detain  a  man  in  prison.  However,  if 
you  have  power  (which  you  ought  to  knovr)  yoir 
have  it  as  well  vvhen  they  are  not  in  town,  as 
when  they  are.  ^s  be  bailable  by  law,  or  not  f 

Court,  There  is  nothing  in  the  warrant,  for 
which  he  is  not  bailable  bv  law. 

Coun,  For  what  reason  tlien  do  you  deny  him? 

Court.  We  do  not  deny  him,  but  we  will 
advise,'  because  he  is  committed  by  a  superior 
Court. 

Coun.  No  man  ought  to  be  imprisoned  for 
any  misdemeanor  before  conviction,  without 
bail ;  and  it  is  against  the  Petition  of  Right, 
that  any  man  bailable  by  law,  should  Ip  de- 
tained in  gaol  without  it.  I  do  not  know  how, 
by  such  dentals  as  this,  the  being  committed  by 
a  superior  Court  may  srow  to  be  a  reason ;  but 
at  present  I  think  tlie  Petition  of  Right  spoils  it 
for  being  a  good  one. 

Court,  You  can  give  us  no  precedent  of 'any 
one  being  bailed  by  justices  nt  the  sessions, 
who  was  committed,  by  the  council  board. 

Coun,  I  believe  it  is  a  rare  case  that  a  roan 
ibould  be  forced  to  apply  himself  to  such,  but  I 
think  I  can  furnish  you  with  an  instance ;  and 
|bat  is  of  one  Cannon,  a  qoaker,  who  was  com- 
mitted by  the  privv  council  about  Christmas 
last,  and  was  bailed  at  the  sessions  of  the  Old 
Bailey. 

A  pert  by-stander,  no  ways  concerned,  sug-* 
gefte<l  to  the  Courts  and  the  Court  repeated 
after  him. 

Court,  He  was  committed  to  Newgate  pri- 
son, and  was  calendared  there. 


Coaii.  If  you  stick  to  the  reason  of  being 
committed  by  a  superior  Court,  that  is  m  an- 
swer; but  if  it  must  be  an  answer,  Mr..JeDke» 
is  committed  to  the  prison  of  this  liberty,  and 
ought  to  have  been  calendared  here ;  and  then 
I  do  again  demand  that  the  gaoler  be  fined. 

Court,  We  think  it  a  rare  case,  and  fit  to 
be  advised  upon ;  and  our  oommisaion  we  here 
sit  by,  directs  us  to 'do  sO  in  difficult  cases. 

dun,  1  told  you  before,  I  had  notbing  to 
do  with  tlie  commission  you  here  sit  by ;  and 
you  yourselves  eicluded  me  from  it :  bat  I  ap- 
ply myself  to  you  as  justices  of  the  peace  mere- 
ly, and  as  such  you  ought  to  take  upon  you  the 
knowledge  of  your  office. 

Court,  In  the  great  case  of  Selden,  that  yoo 
cited,  the  judges  took  two  terms  to  ad  rise. 

Coun,  Yon  very  well  know  what  opinion 
was  had  of  their  doing  so.  Will  you  advise 
upon  it  to-night  with  the  king's  cbunsel,  and  I 
will  ^ttend  you  to*morrow  momitog  ? 

Qmrt.  We  think  fit  to  advise  with  the  judges 
about  it,  till  next  sessions.  . 

Coun,  I  can  easily  interpret  what  such  ad- 
vising means. 

Court,  You  say  you  apply  yourself  to  us  as 
justices  of  the  peace  merely,  then  you  may 
come  to  any  two  of  us  a  fortnight  hence,  or 
more,  and  perhaps  we  may  advise  in  the  mean 
time. 

Cottn.  I  believe  it  will  be  a  difficult  matter 
to  get  any  two  of  you  together  upon  thu  ooca* 


siun. 


*  Se^  vol,  Z,  f.  S34|  of  tbit  Collection, 


Mr.  Jenkes  finding  all  these  common  doors 
to  liberty  shut  against  him,  did  by  advice  betake 
himself  to  another  method,  not  less  legal  than 
the  former ;  though  the  power  granted  by  the 
statutes  to  justices  of  peace,  and  the  constant 
issuing  of  the  writ  of  Habeas  Corpus  upon  de- 
mand (both  more  easy  courses)  have  occasioned 
it  to  be  more  seldom  used. 

Justice  Fitzherbert,  in  his  Natura  Brevium 
(an  author,  and  a  book  of  justly  venerable  au- 
thority in  our  law),  in  his  Chapter  of  Main- 
prize,  declares,  That  if  a  man  be  taken  by  tba 
king's  commission,  and  kept  in  prison  for  fe- 
lony or  misdemeanors,  he  may  by  his  friends 
put  in  sureties  in  the  Chancery,  that  he  will 
appear  before  the  justices,  &c.  and  be  of  good 
behaviour,  &c.  and  that  body  for  body ;  and 
thereupon  he  shall  have  a  writ  out  of  the  Chan- 
cery, unto  the  sheriff,  or  unto  the  constable  of 
the  castle  vvhere  he  is  iipprisoiied,  to  set  him  at 
liberty,  if  he  be  imprisoned  for  tl^t  canse  and 
no  other. 

WJiich  words  seem  plainly  to  declare  tba^ 
writ  of  Mainprise  to  be  the  subject's  right,  and 
not  to  leave  a  discretional  power  to  the  officers 
of  Chancery  in  granting  it.  But  ibe  scarcity  of 
precedents  being  tfie  great  objection  against  the 
Habeas.  Corpus  out  of  Chancery,  Mr.  Jenkes 
resolved  to  offend  no  more  in  that  kind,  anU 
therefore  caused  a  search  to  be  made  in  the 
RoUs  in  the  Tower,  for  the  Writs  of  Mainpnie» 
where  a  multitude  of  them  was  foun^  and 
many  in  the  case  of  a  commitment  Ky  tht 
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Icing's  eommimd.  A  copy  of  one,  «nd  a  note  of 
several  others  were  taken  out,  to  back  the  au- 
thority of  Filrfierbert. 

With  this  provisbn,  on  Monday,  July  17, 
foor  of  Mr.  Jeiikes's  friends,  suhttantial  mer- 
chants, attended  by  a  counsel,  weht  to  the  lord 
diancetlor ;  and  thoafrh  upon  tender  of  them- 
selves as  bait  for  liim,  they  might  |iave  demand- 
ed their  writ  of  Mtinprize  as  the  subject's  nght^ 
without  other  formality,  yet  they  addres^^ed 
themselves  to  him  in  •  more  respectful  manner, 
by  way  of  Petition,  thus  : 

4 

To  the  Right  Uun.  Henry  Lord  Finch,  Bnron 
of  Da  vent  ry,  and  Lord  HiglirChaocellor  of 
England ;  the  humble  petition  of  A  B.  C. 
D.  of  London,  Mercliants,  friends  to 
Francis  Jeitkes,  now  a  PriHoner  in  the 
Gatehouse  of  Westminster,  sheweth : 

"  That  the  said  Francis  Jenkes  was  com- 
mitted to  the  said  prison,  )«y  virtue  of  a  warrnnr, 
a  true  copy  whereof  is  iiereunto  annexed,  for  a 
fact  bailable  by  law  ;  for  which,  and  no  other 
cause,  he  yet  remains  there  a  pri<)oncr;  And 
that  in  this  and  all  other  cases  of  like  nature, 
your  Petitioners  are  advised,  upon  putting  in 
bail  in  the  court  of  chancery,  according  to  the 
ancient  course  and  usage  thereof,  a  Writ  of 
Main-prise  ought  to  issue  under  the  great-senl, 
to  t>e  directed  to  tlie  sheriff  or  keeper  of  the 
prison  where  such  prisoner  stands  conimiitted, 
to  deliver  the  prisoner  so  committed. 

*'  That  your  Petitioners  being  men  of  good 
estates,  (as  shall,  if  your  lordship  require,  be 
made  out  to  your  lordship)  do  desire,  and  are 
ready  to  become  bail  for  the  said  Francis 
Jenkes ;  according  to  the  course  of  the  chan- 
cery, and  according  to  the  law. 

<*  The  Petiiioners  therefore  pray,  that  your 
lortlship  would  accept  of  bail  accordingly ;  and 
that  thereupon  your  lordship  would  order  a 
writ  to  be  made  forthwith,  (o  be  directed  to 
the  keeper  of  the  Gatehouse,  for  the  discharge 
of  the  said  Francis  Jenkes.  And  your  peti- 
tioners shall  always  pray,  &c." 

The  Petition  being  sent  in  to,  and  read  by 
his  'lordship,  was  returned  by  the  Secretary 
with  this  answer ;  '  That  his  lordship  did  very 
^  well  approve  of  the  Petition;  but  since  Mr. 
'  Jenkes  was  committed  by  the  council<board, 
'  he  thought  6t  that  they  should  be  petitioned, 
*  and  should  bail  him.' 

But  Mr.  Jenkes's  friends  not  being  satisfied 
with  that  answer,  pressed  to  speak  to  his  lord- 
ship, and  were  by  his  lordship's  order  calied 
in,  who  coming  towards  them,  spake  to  this 
effect: 

Lurd  Chan.  Who  is  it  that  pots  you  on 
these  improper  metliods  ? 

Cotin.  We  presume  this  address  to  yotir 
lordship  to  be  a  proper  coorseiii  our  case,  and 
is  such  at  we  have  precfdent  fur. 

Lord  Chan,    Are  you  a'  lawyer  ? 

Coun.     Yes,  my  lord. 

Lord  Chan.  Have  you  read  Fitsherbert's 
Nat  fireviom  ?  Look  in  bis  Writ  ik  Homine 
repiegiando. 

VOL.  YI. 
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Ccun.  We  have  notbilng  to  do  with  that 
writ,  but  it  is  by  Fit2herbert  that  we  are  direct- 
ed to  this  course,  in  his  chapter  of  Main-priie, 
where  he  faith  (what  is  before  cited) ;  and  we 
are  confirmed  in  his  opinion  by  a  multitude  of 
precedents  out  of  the  close  rolls  in  the  Tower; 
I  have  the  copy  of  one  here,  and  the  number 
and  roll  of  many  more. 

Tlie  Precedent  shewn  to  hislordship  was  this  i 

*  £x  Rot.  claus.   de  Anno  Regni  Regis  Ed.  5, 
Ml,  parte  prima,  meiiibr.  S8. 

'  De  Deliberand.  Ric,  Monyword,  il  prisona. 

«  Rex  Senescallo  et  Marescallo  Hospitii  no»- 
.tri,  salutem ;  cum  Ric.  Monyword,  in  pri- 
sona Mariscallie  hostrce  per  praeceptum  nos- 
trum, pro  quibusdam  transgressionibuset  con- 
teinptibus  nobis  factis  ut  dicitur  detentue 
existat  su,b  custodia  Janitoris  nostri,  &c. 
Williel.  Stury,  Cbivalier,  Tho.  Pride,  de 
Comitat.  Snlop.  OUverius  de  Bourdeaox,  de 
Com.  Berk.  Andreas  Aubray,  Johannes  Pis- 
selan,  et  Petrus  Fan,  de  London,  coram  nobis 
in  Canceilaria  nostra,  personaliter  constituti 
roanuceperunt  predictum  Richard,  viz.  quili- 
bet  eorom  corpus  pro  corpore  habere  coram 
nobis,  vel  Justiciariis  nostris,  aut  consilio 
nostro,  quandoconq;  et  ubicunq;  volncrimus 
ad  mandatum  nostrum  ad  stand,  rect.  de 
transgressionibus  et  contemptibus  et  aliis  ex- 
cessibus  quibuscunq;  unde  indictatus  vel  re^ 
status  est,  et  quod  bene  et  fideliter  erga  nos, 
et  populum  nostrum,  de  cetero  se  gerit,  vobis 
mandamus,  quod  prefatum  Richard,  a  Pris. 
priedicta,  si  ea  occasione,  et  ndn  alia,  deti- 
neatnr  in  eadem,  deliberari  faciatis,  per  ma- 
nucaptionem  supradictam.— Teste  Rege  apud 
Westmonost.  decimo  nono  die  Martii,  Per 
ipsum  Regem.  Convenit  cum  Recordo, 
Laur.  Halsted^  Deput.  Algernon  May,  militis/ 

The  note  of  the  number  and  roll  of  several 
Writs  of  •  Main-prize,  upon  surety  put  iota 
chancery,  shewn  to  his  lordship,  was  this ; 

S  £d.  S,  p.  1.  To  the  constable  of  the 
Tower,  to  deliver  John  Brice. 

2  Ed.  3,  p.  1,  m.  29.  To  the  constable  of 
the  Tower,  to  deliver  Bernard  Pouch. 

3  Ed.  3,  p.  1,  m.  28.  To  the  constable  of 
the  Tower,  to  deliver  Henry  Compton.  Teste 
26  Martii. 

Eodem  Rot.  23.  To  the  constable  of  the 
Tower,  to  deliver  John  de  Waisenham.  Teste 
18  Aprilis. 

44  Ed.  3,  p.  1,  m.  6,  cottod.  Forest.  For 
delivery  of  several  persons  committed  for  hunt- 
ing in  forests  since  the  stat.  28  Ed.  3,  cap.  9. 

Eodem  Rou  m.  10.  The  like.  Te^e  20 
Aug. 

Eodem  Rot.  m.  17.    The  like. 

Eodem  Rot.  m.  25.  The  like  for  Will.  d« 
Clark. 

3  Rich.  9,  m.  3,  To  the  sheriff  of  London, 
to  deliver  Nich.  de  Swederton  and  John  Deye. 
Teste  5  Deccmbr. 

Eodem  Rot.  m.  22.  To  the  justioM  ef 
North  Wales,  to  deliver  Lleyd. 
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Lord  Chan,  Ope  preqedent  of  jiscretiai)  is 
worth  a  thousand  of  the«e  precedents. 

His  lordship  read  the  precedent,  aod  olisenr- 
itig  it  to  bec^r  Teste  thf  19th  day  of  March, 
nhicb  could  never  be  in  t^rdi,  ^sked.  When  it 
vas  returnable  ?  and  saidi  it  niust  be  returna- 
ble in  some  court  at  Westminster. 

Court. '  This  precedent  hath  no  rftnm,  nei- 
ther doth  the  nature  of  the  writ  in  this  case  re- 
quire one;  for  it  is  only  a  mandate  to  the 
eaoleri  to  set  him  at  liberty  upon  sureties  first 
&ken  in  chancery  for  liis  appearance  before 
the  justices;  which  justices,  imd  the  time  of 
hia  appearance,  I  suppose^  are  to  be  named  in 
the  recognizance. 

I/jrd  Chan,  Whether  there  ought  to  be  a  re- 
turn, it  the  question;  besides,  this  is  a  writ  di- 
i«cted  immediately  to  the  marshal  of  the 
boushnM,  and  is  a  different  case. 

Coun,  With  submission  to  your  lordship,  it 
makes  no  diiierenee  who  is  the  gaoler ;  and 
those  I  have  given  your  lordship  the  number 
and  roll  of,  are  to  several  gaolers. 


Then  FitEh^rb^rt's  Nat.  Breviuo  was  shewn 


was  intended  of  one  imprispaed  by  virtue  of  a 
vom mission  out  of  chancery. 

Cqun,  I  humbly  presume,  that  is  not  tlie 
^nse  of  the  book ;  the  precedents  { Imve  shewn 
your  lordship  seem  to  interpret  it,  and  are  upon 
other  comments;  and  Fitaherbert,  in  his 
Abridgement,  Tit.  ]VIain-pri^,  pi.  isS,  cites  a 
Book-case,  tliat  yhews  this  to  have  been  a 
course  in  the  Chancery ;  but  we  subptU  It  to 
your  lordship's  judgment. 

Lord  Chan,  A  little  submission  in  ^  praper 
place  will  do,  but  be  bath  a  mind  to  come  out 
with  a  high  hand. 

Coun.  He  has  a  mind  to  be  discharged  by 
kw,  as  the  warrant  for  his  commitQnent  directs. 

I/frd  Chan,  I  am  not  to  control  any  act 
of  the  privy  coundl. 

Coun,  At  the  last  motion  fbr  a  Habeas 
Corpus,  your  lordship  was  pleased  to  say,  That 
though  that  was  not  a  proper  method  for  Mr. 
Jenke^  to  obtain  his  liberty  by,  yet  there  was 
one :  and  upon  that  encouragement  from  your 
lordship,  search  has  been  made,  and  this 
course  we  have  now  taken,  found  to  have  been 
the  ancient  course ;  and  we  did  presume,  the 
same  that  your  ford&hip  meant. 

Jxtrd  Chan.    You  have  used  &  great  den]  of 

industry  to  miss  the  right  way.    Your  prece- 

V  dents  of  Edw.  3.  and  Rich.  8  (300  years  old) 

\  v^il  Consider  of  till  next  term.    Upon  which 

iuiswer,  Mr.  Jenkes*s  friends  withdrew. 

Now  plenty  of  precedents  ptoved  aa  giwat  a 
fault  as  want  of  tbeni  did  before;  and  their 
ape,  which  used  to  add  to  their  authority,  and 
give  tbem  a  greater  resipect,  made  theaa  oon- 
lemned.  Sncb  alwaye  is  the  suocesa,  where 
'  Stat  pro  ratione  voluntas.'  In  the  af^^emoon, 
the  ft^cretary  that  first  earned  in  the  Petition, 
came  to  Mr.  Jenkei  ia  a  diafMnbltd  confbBioBy 


and  told  biq9,  Tb«t  h^bad  cammittad  a  mistaba 
in  retarqiag  tlie  P^titipn;*  That  bis  lordship 
had  asked  him  for  it,  and  irould  be  very  angry 
with  him  if  he  had  it  pot ;  That  be  bad  left  liis 
lordship  looking  Qvpr  fome  papers,  and  bad 
taken  that  opportunity  of  oomiog  for  it;  and 
desired  that  he  might  hava  itf  ^  preferva  bim 
frum  his  lordship's  liispleasure. 

Thpugh  the  morning's  aotipn  gavf  Mr. 
Jenkesagreat  deal  of  reftson  tp  st^ii^a^  tbaS^ 
cretary's  tale  to  bv  a  merv  cooM'ivancey  and  it 
was  easy  to  surmise  the  irnth ;  yet  ba  took  no 
notice  of  what  had  then  passed,  but  sent  the  Pe- 
tition (which  was  then  in  some  of  bis  friends 
hands)  that  evening  to  him.  Upon  the  second 
thoughts  which  his  lordship  bestowed  opoo  the 
matter  of  the  Petition,  be  was  better  reconcil- 
ed to  it,  and  proved  better  than  his  word  ia 
considering  the  precedents,  for  instead  of  pau»> 
iog  upon  them  till  the  aex(  term»ba  was  pleased 
to  carry  them  and  the  petition  to  the  privy  ooi»> 
cil,  the  next  WednesQay ;  where,  tbof^ch  aU  tba 
parcioulafs  are  not  known,  upon  oredibla  in- 
rormatian,  tbi^  was  the  sub^taaca  of  what 
passed. 

His  lordship  anqoaialed  tbe  board  with  the 
Address  that  had  b^^en  made  to  htm;  and  mov- 
ed, that  tlie  Petition  might  be  there  read.  A^ 
ter  it  was  read,  bis  lonbhip  told  tbem,  that  it 
had  some  appearance  of  law,  and  desired  that 
the  Attonieyi^iaacral  (air  W.  Jones)  aouriic  gpaa 
his  opinion.  Mr.  Attorney  told  hin,  ititwana 
law,  his  brdship  ought  to  grant  it;  if  it  ware 
no(  law,  then  to  deny  it;  if  it  irere  of  neb 
difficaky  aa  be  ooald  aot  satisfy  himself  tbat 
then  he  shouki  advise  with  the  judges. 

His  lordship  then  moved  for  ao  order  of 
council  for  his  direotioa  in  the  matter;  to  whiali. 
some  9f  the  Lords  replied.  That  ihey  were  a 
court  of  state,  and  notofiaw,  and  tliat  it  did 
beleug  to  bim,  as  L6rd  Cbanceilor,  to  lafooa 
tliem  of  Bsatters  of  law :  Thereupon  hie  lord- 
ship dafiping  bis  hands  to  his  breast,  said,  I 
thank  God  i  have  courage  enough  to  lenre  hie 
majesty. 

About  tba  Inner  end  of  Jaly,  some  of  Mr. 
Jeakcs's  friends  attended  his  fordsbip  again, 
and  ofiered  bim  bail ;  insisting  apoa  tbe  Writ 
of  Main-nrize  as  tbe  svlject's  right ;  aUedgin^ 
to  his  lurdabip  the  haaards  that  bis  health,  hm 
family,  and  his  trade  were  exposed  to  by  bit 
confirement.  His  lordship  askad  tbcoa,  wby 
tfanr  had  not  petitioned  the  king  aod  oouncil } 
and  toid  them,  if  Mr.  Jenkes  tbimgbt  it  better 
to  lie  in  prison  and  coaaplain,  than  petiliaa 
and  be  bailed,  he  might  do  as  be  pleased. 

They  told  him  they  had  tendered  hail  to  Mr. 
Secretary  WillieaBaon,  who  promised  tbem  to 
move  the  king  in  council  in  it.  But  wban  tfaay 
reminded  bim  of  it  npnn  the  next  enuntMmjj^ 
be  was  pleased  to  excuse  himself.  His  bird- 
ship  told  tbem  be  never  heard  they  had  tender* 
ed  bail;  but  the  Writ  of  Mainpriae  was  for- 
gotten in  all  his  afiswer. 


••W»»-i*"i^iP«« 


*  Nora,  That  ba  bad  lataned  it  by  biilaid^ 
ships  order. 
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Tbet  tbn  toM  Min,  tiiM  tfie  genei^l  repoH 
WW|  ml  the  king  itmi  eoiinetl  Imd  reftrred  it 


to  his  lordship  ;  but  bis  lordship  v^ould  tAk«  no 
MtiiHf  of  that  liklf«vise,  but  mid,  the  king  Would 
Mhrise  with  the  judges  When  thejr  cairie  to 
town*  His  lordshib  Withdraw  fhm  tbem;  and 
they  left  wtttd  #fth  hit  secretary.  That  Ml-. 
Jeokee  looked  epon  himself  io  be  his  lordship's 
prisoner 

On  the  —  of  August,  Mr.  Jeokes's  friends 
went  again  to  my  Lord  Chancellor's,  but  his 
secretary  told  thein,  his  lordship  could  not  be 
spoke  with. 

t*hey  prerailecl  with  bis  Secretary  to  go  up  to 
him,  and  remin(l  his  lordship  of  his  last  answer 
of  advising  with  the  judges ;  and  tell  ^im,  tliat 
several  of  the  judges  bad  been  in  town,  and 
they  did  now  desire  his  lordship's  resolution. 

The  Secretary  at  his  return,  told  theoQy  that 
as  soon  as  he  began  to  mention  the  business, 
his  lordship  fell  into  a  fit  of  the  stone ;  hot 
when  that  was  over,  he  would  mention  it  to 
him.  About  two  hours  after,  thejr  relumed ; 
and  the  Secretary  being  absent,  another  of  his 
lordsfab's  servmtts  came  to  them,  and  (old 
them  that  his  tordship  wsis  ndt  WeU,  and  eould 
not  be  spoke  with :  but  bad  ordered  him  to 
tell  them,  that  Mr.  Jenkes  might  advise  with 
his  counsel  what  was  fit  to  be  done,  for  he  was 
none  of  his  counsel ;  and  if  he  would  petition 
the  king  and  council,  he  might ;  and  that  that 
was  bis  answer. 

On  the  11th  of  August,  being  the  last  coun- 
cil da^  that  was  to  be  before  the  Sd  of  October, 
Mt.  Jenkes  thought  fit  again  to  tender  bail  to 
tbe  council;  and  that  the  Lord  Chancellor, 
who  disowned  all  knowledge  of  his  doing  so 
before^  and  that  |he  whole  council  might  know 
ofkf  be  sent  this  Letter  by  bis  bail  to  the  Lord 
Privy  Seal,  then  president  of  the  council,  which 
was  pabholy  read. 

**  My  Jjtftd,  I  iiM  been  imprisoned  sinc^ 
the  isA  of  Jtme,  to  ray  great  loss,  charge,  and 
J^rejtfdic^  of  tay  health.  I  have  hitherto  been 
denied  bail^  Habeas  Cohpds  and  the  Writ  of 
Main-pHM ;  which  I  am  informed,  v^ere  never 
bef6re  denied  ter  any  of  his  majesty's  subjects 
in  the  like  case :  And  this  only  for  moving  in  a 
lawful  court,  iknd  in  a  ^tffet  and  peaceable 
maimer,  that  which  I  did  oelieVe  to'  be  for  his 


rol^esty  s  seY^M,  and  the  good  of  the  city  find 
kiogdoor,  and  the  preservation  of  the  Protes- 
tant refigioh;  and  which  I  conceive  I  can 
miike  Appeal  to  6e  according  to  tbe  taw^  and 
statutes  df  this  reaini,  if  I  am  publicly  called 
thereto.  Wherefore  I  do  not  beg  a  discha/ge, 
for  I  desire  notlriiie  itiore  than  to  clear  my  in- 
A6cence  by  a  ptmiic  trial:  bat  since  Mr. 
Morrel  and  others,  committed  to  this  prison 
tot  mattM  of  a  far  othe^  lidture,  are  daily 
bailed  out ;  ttty  fau^le  request  to  your  lord- 
ship is,  that  yoil  Would  be  pleased  to  move  his 
iii8)es^,  that  I,  a^well  as  anv  other  of  his  ma^ 
iesty's  suljed^,  may  eiijoy  the  behefit  of  th6 
nwB ;  and  tb^t  the  Writ  ot  Mafn-pri^e  may  be 
pntkM  to  ntf ;  6r  thafr  my  bail,  Which  no# 


attend,  my  be  i&k^ri :  Ytn^  loKd^ip  ^ill  t^y 
tiiuch  obiii;e  yon^  lordsbip'i  humble  servatit, 

Feamcis  Jtskts,^ 


This  L^ter  was  by  Some  improi^ed  irttd  a 
Petition ;  Md  when  they  bad  civen  it  that 
MaiMe,  (though  that  was  ihe  only  thing  iVaritiiig 
to  please  the  Lord  Chfincellor)  yet  it  cotild  iidi 
brocure  the  Acceptance  tif  bail ;  but  the  me< 
thod  proposed  bv  his  lordship,  proved  as  Jnef- 
fecitial  ad  those  that  we<-e  demanded  of  hiiii. 
The  Lord  Chancellor's  resolurions  beinc;  sutfi- 
ciently  disco'^ered,  Mr.  Jenkes's  friends  forbore 
all  farther  Solicitation  of  bis  lordship,  and  made 
fhAi  application  io  the  Lord  Chief-Justice 
Rain^fbrd,  on  August  id,  then  just  returned 
from  the  circuit. 

thb  time  of  sessions  at  the  Old  Bdiley  drsiw- 
iu]^  on,  they  caused  two  Writs  of  Habeas  Cor- 
pVLS  to  be  made  (the  common  course  of  remov* 
mg  prisoners  from  one  gaol  to  another) ;  one, 
ad  deliberandum^  direct^  to  the  Keeper  at  the 
Gate-house;  and  tlie  ot^er,  ad  recipiendump 
directed  to  the  sh^ri6b  of  Lohdoir,  and  ddsiYed 
his  loftisbip  to  sign  ,  thern^  tint  Mr.  Jenkes 
might  be  removed  and  brought  to  trial;  for 
that  the  keeper  of  the  Gate-house  not  calen- 
daring any  state-prisoner,  (as  he  called  him)  at 
tbe  sessions  for  Westminster,  he  might  He  there 
all  his  life-time  wrthooi  trial,  ^hich  no  suhjebc 
ought  to  do.  His  lordship  excused  himself 
upon  his  late  return  to  town,  which  had  n^ 
yet  afforded  him  leisure  to  advise  ;  and  serit 
them  to  the  Attorney-General,  to  know  whe- 
ther he  wei^e  ready  for  a  trial,  before  h6  would 
give  them  any  answer. 

M^.  Attorney,  upon  their  coming  to  him, 
very  Worthily  told  them.  That  he  had  no  order 
in  it,  but  that  he  would  not  oppose  the  griming 
of  those  Writs:  adding,  God  forbid  but  that  the 
law  should  have  its  due  course. 

They  returned  to  the  Lord  Chief-Jusfice  with 
this  answer,  aOd  offered  to  make  6ath  that  it 
was  Mr,  Attorney's  answer ;  but  he  would 
give  credit  to  nothing,  but  a  note  under  Mr. 
Attorney's  own  hand.  They  told  him,  it  wais 
Hard  that  a  man  should  lie  in  prison,  who  was 
willing  to  bring  himself  upon  trial;  that  writs 
of  this  nature  were  every  day  granted,  and  did 

{>rcsuiiie,  could  not  reasonably  be  denied.  His 
prdship  answered,  he  would  know  whether 
Mr.  Attorney  were  ready  fur  a  trial.  They  r^ 
plied,  That  they  did  not  know  when  Mr.  At- 
torney would  be  ready,  and  Air.  Jenkes  must 
stay  for  his  trial  tin  then. 

Th^y  then  niioved  his  lordship,  As  they  had 
done  formerly,  That  he  would  grant  a  Habeas 
Corpus  to  bring  him  before  his  lordship,  and 
that  he  would  accept  of  substantial  citizens  for 
bait,  who  should  render  him  whensoever  Mr. 
Attorney  should  call  for  him;  alledging,  that 
such  writs  had  been  frequently  granted  by  tip 
Lorcf  Chief-Justice  Reeling,  and  one  of  the 
now  Justices  of  the  KingVBench. 
'  His  lordship  returned,  That  he  did  not  doubt 
the  security  tbey  should  offer  him:  but  he  had 
tfeter  granted  Inch  tf  writ,  and  be  knew  not 
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<<  laiT«  and  could  not  be  denied ;  and  that  be 
*'  had  only  taken  time  till  Ue  bad  ac^aaipteii 
*'  his  lordahip  vvith  it.** 

The  Lord  Clmncellor  directed  him  to  tbe 
Lord  Treasurer  for  further  advice;  who  sent 
hiiD  to  tbe^  king.  As  soon  as  his  majesty  uii* 
derstood,  that  wliaC  was  demanded  was  the 
subject's  Righty  he  immediately  coounaodMl 
tliat  tlie  laws  should  have  their  due  coutse, 
which  their  lordships  had  stopped:  aod  ac- 
cordingly hewfts  bailed.* 

■ 

He  was  afterwanls,  in  1683,  tried  with  The- 
nar Piikingtoiij  Henry  Corni»h,   esq rs.  and 
others^  for  a  riot  at  Guildhall,  and  fined  SOO 
marks. 

*  It  has  been  «aid,  and  seems  probable,  that 
I  his  (mse  contributed  to  the  passing  of  the  Ha- 
beas Corpus  Act  Stat.  31  Car.  9,  c.  3. 


upon  what  authority  others  had  done  it :  and 
in  short,  refused  to  grant  either  that  or  the 
other  writs. 

After  all^hese  denials  of  right,  Mr.  Jenkes 
resolved  to  sit  still,  %vith  the  satisfaction,  that 
liis  ill  subcess  was  not  imputable  to  the  iniustice 
of  his  cause;  but  to  the  pleasure  or  lear  of 
those  that  had  the  power  of  making  it  other* 
wise :  and  with  patience  to  expect  it  till  the 
term  should  set  open  the  prisun-doors  ;  which 
will  not  brook  the  denial  of  a  Habeas  Corpus, 
thonoh  a  long  vacation  must. 

No  further  address  was  therefore  made  to 
either  of  their  lordbhips  ;  but  themselr.es,  aftei 
they  bad  lakeu  the  pleasure  of  denying  him. 
were  pleased  to  condescend  to  intercede  for 
him  :  for,  as  we  heard  by  very  credible  infor- 
niation,  the  Lord  Chief- Justice  went  to  the 
Lord  Chancellor  and  told  him,  '<  That  tlte 
*'  writs  demanded  of  him,  were   according  to 


238.  Tlie  Trial  of  James  Mitch  el,*  in  Scotland,  for  attempting 
the  Murder  of  Dr.  James  Sharp,  Archbishop  of  St.  Andrews, 
and  wounding  the  Bishop  of  Orkney  :  29  Charles  II.  a.  d. 
1677. 

^1  AMES  Mitchel  being  indicted  for  an  attempt   Lord  Commissioner  and  the  Lords  of  the  priyy- 
to  murder  the  archbishop  of  St.  Andrews,  in    council  appointed   a   committee  to  examioe 


July  1668,  was  committed  1674  prisoner  to 
the  Tolbooth  at  Edinburgh ;   wiiereupoii   the 

*The  attempt  upon  archbishop  Sharp  is  thus 
related  by  Burnet : 

**  A  strange  accident  happened  to  Sharp  in 
July  1668,  as  he  was  going  into  his  coach  in  full 
daylight,  the  bishop  of  Orkney  being  with  him. 
A  man  came  up  to  the  coach,  and  discharged 
a  pistol  at  him  with  a  brace  of  bullets  iu  it,  as 
the  bishop  uf  Orkney  was  going  up  into  the 
coach.  He  intended  to  shoot  through  his  cloak 
at  Sharp,  as  he  was  mounting  up:  but  the  bul- 
let stuck  in  the  bishop  of  Orknry*s  arm,  and 
shattered  it  so,  that,  though  he  lived  some  years 
after  that,  they  were  forced  to  open  it  every 
^ear  for  an  exfoliation.  Sharp  was  so  univer- 
Bally  hated,  that,  thoui^h  this  was  done  in  full 
daylight,  and  on  the  high  street,  yet  nobody 
offered  to  seize  the  assassin.  So  he  walked  off, 
and  went  home,  and  shifted  himself  of  an  odd 
wig,  which  he  was  not  accustomed  to  wear/ and 
came  out,  and  walked  on  the  streets  immedi- 
ately. But  Sharp  had  viewed  him  so  narrow- 
ly, that  he  discovered  him  afterwards,  as  shall 
\)C  mentioned  in  Its  proper  place.  I  lived  then 
much  out  of  the  world  •'  yet  I  thought  it  decent 
to  go  and  congratulate  on  this  occasion,  tie 
was  much  touched  with  it,  and  put  on  a  shew 
itf  devotion  upon  it.  He  said  with  a  very  se- 
rious look.  My  times  are  wholly  in  thy  hand, 
O  thou  God  of  my  life.  This  was  the  single 
expression  savouring  of  piety,  that  ever  fell  from 
him  in  all  the  conversation  that  passed  between 
}iim  and  me.  Proclamations  were  issued  out 
^itb  jgreat  rewards  for  discovering  the  Mtor : 


him,  viz.  Lord  Linlithgow,  Preses  (President): 
Hatton,  treasurer  depute;  Dundooald,  Ross, 

but  nothing  followed  on  them.  On  thisocci- 
sion  it  was  thought  proper,  that  he  should  be 
called  to  court,  and  have  some  marks  of  the 
king's  favour  put  on  him.  He  promised  to 
make  many  good  motions  y-  and  he  talked  for 
a  while  like  a  changed  man  :  and  went  out  of 
his  way,  as  he  was  going  to  courts  to  visit  ne 
at  u)y  parsonage  house,  and  seemed  resolved 
to  turn  to  other  methods.'* — Afterwards,  re- 
lating the  history  of  the  year  1678,  hesajrs: 
"  Things  being  in  great  disorder,  by  reason 
of  the  nuuilers  and  desperate  tempers  of  those 
who  were  intercommont-d,  [Letten  ofin(e^• 
communing,  similar  to  the  *  Aquae  et  ignis  io* 
*  terdictio*  of  the  Roman  Taw,  coiscladcd  thus 
'*  We  command  and  charge  all  our  lieges  and 
subjects,  that  none  presume  to  reset,  (receive) 
supply,  or  intercommune  with  any  of  the  fore- 
said our  rebels,  nor  furnish  them  with  oieaty 
drink,  house,  harbour,  or  victuals;  nor  any 
other  thing  useful  or  comfortable  to  them ;,  nor 
have  any  intelligence  with  them  by  word, 
writing,  message,  or  otherwise,  under  the  paia 
of  being  rej^ute  and  esteemed  art  and  part 
with  them  in  the  crime  foresaid,  and  to  be 
pursaed  therefore  with  all  rigour.''  4  Laing's 
Hist,  of  Scotland,  74  Note.]  Sharp  pretended 
he  was  in  great  danger  of  his  li£B ;  and  d»t 
the  rather,  because  the  person  that  bad  made 
the  attempt  on  him  was  let  live  still.  Upoa 
this  I  must  tell  what  had  past  three  years  be- 
fore this.  Sharp  had  observed  a  man  that 
kept  shop  at  his  door|  who  looked  very  n«N 
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•nd  Mitmy,  justiciaries ;  Cniigy,  CoUington, 
&€•  Wh«n  he  was  broaght  betore  the  com- 
mrttee,  be  was  penaaded  to  make  acknowledg- 
mant  of  the  fact ;  a  relation  whereof  is  thus 

giveo  by  bimself. 

1  -      -  -  ■  -  —       ■■  -  «  ■ 

rowly  at  him  alwaj^s  as  he  passed  by :   aod  he 
ftnciedy  he  was  the  man  that  bad  shut  at  him 
six  years  before.     So  he  ordered  him  to  be 
taken  up,  and  examined.    It  was  found,  he 
bad  two    pistols  by    him,  that  were  deeply 
charged,  which  increased  the  suspicion.    Yet 
the  man  denied  all.    Bnt  Sharp  got  a  friend 
of  bis  to  go  to  bim»  and  deal  with  iiim  to  make 
a  full  confession :  and  he  made  solemn  pro- 
mises, that  be  would  procure  bis  pardon.     His 
friend  answered,  he  hoped  he  did  not  iittend 
to  make  use  of  him  to  trepan  a  man  to  bis 
ruin.     Upon  that,  with  lifted  up  bands.  Sharp 
l^romised  by  the  living  God,  that  no  hurt  should 
come  to  liim,  if  he  made  a  full  discovery.    The 
person  came  again  to  him,  and  said,  if  a  pro- 
mise was  made  in  the  king's  name  the  prisoner 
would  tell  ail.     So  it  was  brought  before  the 
council.    Lord  Rothes,  Halton,  aod  Priuierose 
were  ordered  to  examine  him.    Priraerose  said 
it  would  be  a  strange  force  of  eloquence,  to 
persuade  a  man   to  confess,  and   be  hanged. 
So  Duke  Lauderdale,  being  the  king's  comniis- 
siooer,  g?ire  them  a  power  to  promise  him  hi$ 
life.     And  as  stion  as  these  Lords  told  him  thi», 
he  immediately  kneeled  down,  and  confessed  the 
iact,  and  told  the  whole  manner  of  it.    There 
was  but  one  person  privy  to  it,  who  was  then 
ilead.  Sharp  was  troubled  to  see  so  stnall  a  disco- 
Tery  mad^:  ytx  they  could  not  draw  more  from 
him      Si)  then  it  was  considered,  what  should 
be  done  to  him.    Some  moved  the  cutting  off 
bis  right  hand.    Otheis  said  he  might  learn  to 
practise  with  his  left  hand,  and  to  take  his  re- 
venge ;  tlierefore  they  thought  both  hands  should 
be  cat  off.*'-^This  cruelty  was  spared  by  means 
of  a  GO*rse  jest  of  Lord  Rothes,  *'  and  "  pro- 
ceeds Burnet, '/  when  the  truth  of  the  promise 
DOW  Kiveh  was  afterwards  called  in  qnestion, 
this  jest  was  called   to  mind,  and  made  the 
whole  matter  co  be  remembered.     But  Prime- 
rose  moved,  that  since  life  was  promised,  which 
the  cutting  off  a  limb  niiksht  endanger,  it  was 
better  to  keep  him   prisoner  during  life  in  a 
oastle  they  had  in  the  Bass,  a  rock  in  the  mouth 
of  the  Frith :  and  thither  he  was  sent.     But  it 
WAS  tliought  necessary  to  make  him  repeat  his 
confession  in  a  court  of  judicature:    [Laing 
says  the  justiciary  court  was  instructed  secretly 
to  pronounce  a  sentence  for  the  amputation 
of  his  hand]  so  he  was  brought  into  the  jus- 
ticiary   court,    upon  an    indictment    for  tlie 
crime,  to  whicii  it  was    expected  lie  should 
plead    guilty.       But    the  judge,    who    hated 
Sharp,  as  be  went  op  to  the  ttench,  passing  by 
the  prisoner  said  to  him,  Confers  nothing,  un- 
less you  are  sure  of  your  limbs  as  well  as  of 
your   life.    Upon  this  hint  he,  apprt  bending 
the  danger,  refused  to  confess  i  which  t>eing 
reported  to  the  council,  an  act  was  past  mcn- 
tioaing  tb#  promise  and  his  oooii^on,  and 


'<  My  indictment  I  take  op  iir  these  two  paiw 
ticolars:  first,  at  they  term  it,  rebellion  ami 
treason,  anent  which  I  answered  to  my  Lord 
Chancellor  in  committee,  that  it  was  no  me- 
beilion,  but  a  duty  which  every  one  was  bound 
--  ■■  ■       1         '  —  _^  ■  - .  ■  * 

adding,  tliat  since  he  had  retracted  bis  confes- 
sion, ihey  likewise  recalled    the  promise   of 
pardon  :  the  meaning  of  which  was  .this,  tfaar^ 
if  any  other  evidence  was  brought  against  him^ 
tlie  promise  bhould  not  cover  him  :  but  it  still 
was  understood,  that  tliis  promise  secured  him 
from  any  ill  eflfect  by  his  own  confession.    The 
thing  w;?s  almost  forgot  af^er  four  years,  th« 
man  being  in  all  respects  very  inconsiderable. 
But  now  Sharp  would  have  bis  lifel    So  duke 
Lauderdale  gave  way  to  it :  and  he  was  brooglit 
to  Edinburgh  in  order  to   his  trial.     Nisbit) 
who  bad  been  the  king's  advocate,  and  was 
one  of  the  worthiest  and  leamedeit  men  of  the 
age,  was  turned  out.     And  Mackenzie  was  pot 
in  his  place,  who  «vas  a  man  of  much  life  and 
wit,  but  he  was  neiU^er  equal  nor  correct  in  it : 
he  bad  published  many  books,  some  of  law,  but 
all  full  of  faults;  for  be  was  a  slight  and  su- 
perficial man.     Lockhart  was  assigned  counsel 
for  the  prisoner.     And   now  ihat  the  matter 
came  again  into  peoples  memory,    all  were 
amazed   at   the  proceeding.      Primerose  was 
turned  out  of  the  place  of  lord  register,  and 
was  made  justice  general.     He  fancied  orders 
had  been  given  to  raze  the  act  that  the  coon* 
cil  had  made :  so  he  turned  the  books,  and  be 
fi>und  the  ace  still  on  record.     He  took  a  copy 
of  It,  and  sent  it  to  Mitchell's  counsel :  that 
was  the  prisoner's  name.     And,  a  day  or  two 
before  the  rriat,  he  went  to  duke  Lauderdale, 
who,  together  with  Sharp,   lord  Rothes,   and 
lord  Halton,  were  summoned  as  the  prisoner's 
witnesses.     He  told  him,  many  thought  tliere 
had  been  a  promi»e  of  life  giveo.    Duke  Lau* 
derdnle  denied  it  stiffly.     Primerose  t»«id,  he 
heard  there  was  an  act  of  council  made  nbont 
it,  and  he  wished  that  might  be  looked  into. 
Duke  I^anderdale  said,  he  was  sure  it  was  not 
possible,  and   he  would  not  give  himself  the 
trouble  to  turn   over  the  books  of  council. 
Primerose,  who  lold   me  this,  said  his  con- 
science led  hint  to  give  duke  Lauderdkle  tl^lS 
warning  of  the  matter,   but  that  he  was  not 
sorry  to  see  him  thus  reject  it.    The  trial  waft' 
very  «»o-emn.      The   coofessitm  was    brooght 
agnhisi  him,  as  full  evidence  :  to  which  Lock-' 
hart  did  plead,  to  the  admiration  of  all,  to 
shew  that  no  extrajudicial  confession  could  be 
allowed  in  a  court.    The  hardships  of  a  prison, 
the  hopes  of  life,  with  other  practices,  might 
draw  confessions  from  men,  when  they  were 
perhaps  drunk,  or  out  of  their  senses.    He 
brought  upon  this  a  measure  of  learning,  that 
amazed  the  audience,  out  of  the  lawyers  of  all 
civilized  nations.    And,  when  it  was  opposed 
to  this,  that  tlie  council  was  a  court  of  judica- 
ture, be  shewted,  that  it  was  not  the  proper 
court  for  crimes  of  this  nature,  and  that  it  had 
not  proceeded  in  this  as  a  court  of  judicature. 
And  be  brought  out  likewise  e  greet  dmi  of 
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lo  hav0  peHbrtned  in  joinuig  with  that  patty, 
•nd  Ist.  io  the  year  16S6,  Mr.  Robert  Ligbton 
litinK  then  Prioiar  in  the  colWge  of  EdinlMinih) 
before  our  laureation,  tendered  to  us  the  Na« 
tional  Covenant^  and  Solemn  Leagne  and  Co* 
venant;  upon  mature  deliberatiooi  I  found  no- 

leomiog  upon  those  heads.  But  this  was  over- 
ruled by  ihe  court,  and  the  confession  was 
found  tobejudiciaL  The  next  tbin^;  pleaded 
for  him  waSf  that  it  was  drawd  from  him  upon 
hope  and  promise  of  life :  and  to  this  Sharp 
was  eiamined.  The  person  he  hud  sent  to 
Mitchell  gare  a  full  eyidence  of  the  ^romiaes 
he  had  made  him :  but  Sharp  denied  tliem  all. 
He  also  denied  he  heard  any  promise  of  lif^ 
asaJc  hisB  by  the  oouncil :  so  did  the  lords 

'  Lioderdaiet  Rothes,  and  Halton,  to  the  aston« 
khment  of  all  that  were  present.  Lockhart 
upon  that  produced  a  copy  of  the  act  of  ooun- 
€^  that  made  eiprew  mention  of  the  promise 
(iven,  and  of  his  having  confessed  noon  that. 
And  tiie  prisoner  prayed  that  the  books  of 
covncilf  which  lay  in  a  room  over  thaS  in 
which  the  court  sat,  might  be  sent  for.  Lock- 
hart  pleaded^  that  since  tlie  court  bad  judged 
that  the  council  was  a  judicature,  all  people 
bad  a  right  to  search  into  their  registers ;  and 
the  prisoner,  who  was  like  to,  suffer  by  a  coo* 
fession  made  there,  oiii^t  to  have  the  benefit 
of  those  books.  Duke  LaoderdaSei  who  was  in 
the  court  only  as  a  witness,  and  so  had  no 
right  to  speak,  stood  up,  and  said,  he  aad  those 
ether  noble  persons  were  not  brought  thither 
10  be  aocueed  of  perjury ;  and  added,  that  the 
books  of  council  were  the  king's  secrets,  and 
that  no  court  should  have  the  perusing  of 
then.  The  ormrt  was  terrified  with  this,  and 
the  judges  ^ere  divided  in  opi»ioii«  Prime- 
rose,  and  one  other,  was  for  calling  for  the 
hooksw  But  three  were  of  opinion,  that  they 
were  not  to  famish  the  prisoner  with  evidence, 
hut  to  judge  of  that  which  he  broaghr.  And 
here  was  only  a  bare  copy,  not  attested  upon 
oath,  which  ouglit  not  to  nave  been  read^  So, 
this  defence  being  rejected,  he  was  cast  and 
condemned. 

**  As  Soon  as  the  court  broke  np,  the  lords 
v^ent  up  stairsy  aad  to  their  shame  faund  the 
act  recorded,  and  signed  by  lord  Rothes,  as 
president  of  the  council.  He  pretended,  he 
signed  every  thing  that  the  clerk  of  council 
put  in  the  book  without  reading  it.  And  it 
was  mteoded  to  throw  it  on  him.  fiat  he,  to 
dear  himself,  searched  among  his  papers,  and 

'  found  a  draught  of  the  act  in  NishK's  hand. 
6o,  he  being  rich,  and  one  tliey  had  turned  oikt, 
they  resolved  to  put  it  upon  him,  and  to  ^ne 
hitt  deepl/.  Bat  he  examined  the  Sederunt 
in  the  book,  ittd  spoke  to  all  who  were  there 
at  the  board,  of  whom  nine  happened  to  be  in 
town,  who  were  ready  to  depose  upon  oath, 
that  when  the  council  had  ordered  this  act  to 
he  drawn,  ihe  clerk  of  the  council  desved  the 
help  of  the  kingfs  advocate  in  penning  it,  which 
he  gave  him  ;  and  his  draught  was  approved 
by  the  ceuociL    And  now  loid  Rothes's  jest 


thing  m  tliem,  but  a  short  oompead  sf  tks 
moral  law,  only  binding  us  to  our  duty  ti^atdi 
Ood  and  towaitls  men  in  their  several  statntn; 
and  I  finding,  that  our  banished  king's  interwt 
lay  wholly  included  therein,  and  both  ttomas* 
tion  and  allegiance  ottiijpf  &c.  aad  they  beis^ 


■  ■  ii.iaiM 


•ttht.ti 


was  remembered.  Yet  duke  Lauderdale  itill 
stood  to  it,  that  the  promise  ceold  only  be  for 
interoeding  with  tlie  king  for  hispardoai 
since  the  coanoii  had  not  the  power  of  pardon- 
ing in  them.  Lord  Kincardin  acted  in  thistbs 
part  of  a  christiati  to  an  enemy*  Doks  Lmk 
derdale  had  writ  to  him,  he  being  then  terring 
for  hin  at  Courts  that  he  referred  the  acdsuot 
of  Muclieli's  bosiiiess  to  his  brother's  letieri ; 
in  which  the  matter  Was  truly  rrfated,  that  opoi 
promise  of  lifo  he  had  confessed  the  fact ;  ssl 
he  concluded,  desiring  him  to  ask  the  kiog, 
that  he  would  be  pleased  to  make  gssd  tht 
proinise.  These  Letters  I  saw  in  iord  Km- 
oardin's  Ii4nd.  Before  the  trial  he  sent  a  bi- 
shop  to  duke  Lauderdale,  desiring  him  to  oob- 
sider  better  of  that  matter,  before  lie  wooM 
upon  oath  deny  it :  for  he  was  sure  he  hsd  it 
under  his,  odd  his  brother's  hind,  though  hi 
could  not  yet  fall  upon  their  letters.  Bat  doks 
Lauderdale  despised  this.  Ycf,  befot  e  the  cm* 
cution  he  went  to  his  house  in  the  country,  ssd 
there  found  the  letters,  and  bit>ught  tbeoi  it 
with  him,  aad  shewed  them  to  that  hisbsp. 
All  this  made  some  impression  on  duke  Lia> 
derdale :  and  he  was  willing  to  grant  a  reprievi, 
and  to  refer  the  matter  to  the  king.  So  spe> 
titioo  was  offered  to  the  eoooeii.  And  ks 
spoke  for  it.  But  SImrp  said,  that  was  upos 
too  matter  the  exposing  his  person  to  any  aim 
that  would  atteteptto  murder  him,  since  favuar 
waste  be  shewed  to  such  an  assassin.  Tbet 
said  duke  Lauderdale,  in  an  impious  jest,  Let 
Mitchell  glorify  God  'm  thegrtMS  market,  whieh 
was  the  place  where  he  was  to  behangedL 
This  action,  and  all  concerned  in  it,  wers  InAitA 
at  by  all  people  with  horror.  And  it  was  sodi 
a  complication  of  treachery,  peijary,  and  emdt^ 
as  the  like  bad  not  perlmps  been  known.  Yet 
Duke  Lauderdale  had  a  chaphdii,  Hiekes,  sf- 
terwards  Dean  of  Worcester,  who  puUisbed  s 
fislse  and  partial  relation  of  this  mstasT;  ia 
order  to  the  justifying  of  i<.  Primcrois  nst 
only  gave  me  aa  aeootint  of  this  matter,  hei 
sent  Hue  an  authentic  i«oe«d  of  the  trial,  evm 
page  sigaed  by  the  cleric  of  the  eoait;  of  #lu« 
1  have  here  giveo  an  abscraot.  This  I  setdowa 
the  more  fufly,  to  let  my  readers  see  to  whM 
a  height  in  wickedness  men  may  be  csrnei^ 
after  they  have  once  thrown  off  |9ood  prnd* 
pies.  What  Sharp  dkl-  ns^  to  prceervt  hitt* 
self  from  sdoh  prectioee  was  probably  tM 
wUch,  both  the  just  judgment  of  Ood  sad 
the  enflamed  (arj  of  wicked  men,  brought  iMi 
two  Tears  after  to  sneh  a  disoSal  end.'' 

Of  thia  disBsal  end  hi»  aocounc  is  tkht 
^  Whe*  a  party  of  furiodfe  men  were  ridial 
throqgh  amoor  neiv  Sl  Andrews,  they  saw  the 
archr^bishop^s  coach  appear  r  he  wda  eoaiio| 
from  a  covDoil  day,  and  wa^dnrm^  hemi^}  k* 
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die  subsUiiice  of  sll  byalty  ;  nnd,  my  Lord,  it 
WM  weU  known^  (bat  then  many  were  tnkii)g 
the  tender,  and  forswearing  Charles  Stuart, 
Parliament  and  Hotue  of  Lords,  I  then  suIh 
scribed  both^  tbc  doinj;  of  which  oiy  Lord  Chan- 
ctjlor  would  have  stood  at  no  less  rate,  if  as 


-r-*" 


liad  veot  some  of  hi«  servants  home  before  him 
to  lettheia  \xiovn  he  ^ya^  coming,  and  others  be 
had  seat  off  op  oomplimeiits ;  so  that  there  was 
no  hor>eu)an  aboot  the  coach.  They  seeing 
this,  concluded^  a^ording  to  their  frantic  en- 
tluisiastic  ootionk,  that  Ood  had  now  delivered 
up  their  grfxit  eat  enemy  into  their  hands:  Seven 
of  them  made  gp  to  the  coach,  while  the  rest 
were  as  sceutt  riding  all  about  ibe  mour.  One 
of  them  fired  a  pistol  at  hiin,  which  burnt  his 
coat  aod  gown,  but  did  not  go  into  his  body*: 
Upon  this  they  fancied  he  ha4a  magical  secret 
to  secure  him  against  a  shot ;  and  they  drew 
him  out  of  his  coach,  and  murdered  him  baiv 
Kwrottsly,  repeatiug  their  strokes  till  they  were 
a«re  he  was  quite  dead  :  And  so  they  got  clear 
ot^  no  body  happening  to  go  cross  the  moor  all 
the  while.  1  his  waa  the  dismal  end  of  that 
unhappy  umu  :  it  struck  all  people  with  horror, 
and  softeaed  his  enemies  into  some  tenderness; 
$o  that  his  memory  was  treated  with  decency 
by  those  who  had  very  little  respect  fpr  him 
daring  his  life.*' 

Of  the  catastrophe  of  Sharp,  Mr.  Laing's 
narrative  and  bis  reflections  are  as  follows  : 
'<  Under  the  prim ate^s  jurisdiction  and  iufloence, 
Carmichael,  one  of  the  oommitsmners  appointed 
to  exterminate  convettticles,  was  peculiarly 
noted  for  his  crueltit;s  in  Fife.  If  we  may  believe 
his  enemies,  he  was  accustomed  among  other 
eaorroities  to '  beat  and  abuse  the  women  and 
children,  and  to  torture  the  servants  with  hghted 
matches,  that  they  might  be  compelled  to  reveal 
where  tbeir  husbands,  or  their  fathers,  or  their 
nsaaters  were  concealed.  Nine  of  these  un- 
happy fugitives,  who  wandered  in  small  parties, 
xBtereommuned  and  interdicted  fnmi  society, 
determined  to  intercept  and  to  chastise  his  per- 
son, it*  not  to  avenge  their  wrongs  on  his  life. 
Wbeo  about  to  separate,  after  an  ineffectual 
fearch,  they  ware  informed  of  the  archbishop 
of  St.  Andrews'  approach.  As  be  was  slightly 
attended,  the  opportunity  was  embraced  as  a 
^vine  call,  and  Uie  temptation  to  perpetrate  a 
detestable  fleedwas  interpreted  a  special  di»- 
penaatioo  from  heaven.  They  pursued  and 
c»Tcriook  bis  coach  upon  Magut-Moor,  within 
a  few  milca  of  St.  Andrews  ;  dismounted  his 
Mtciidaots,and  as  their  shots  proved  ineaectual, 
llioy  dfaiged  the  archbishop  from  his  daughter's 
mrma.  His  oiSers  and  entreaties  for  life  were  un- 
aNrailing.  They  protested  that  they  were  actoap 
ted  by  no'  motives  of  pergonal  revenge ;  re- 
proacfaed  him  with  his  peij^ry  >«  Mitohel's 
tml ;  Admonished  him  of  the  blood  of  the  saints, 
in  which  bis  taads  were  embrued,  and,  amidst 
tbn  shrieks  and  stnigales  of  his  daughter  to 
anoe  him,  loft  his  dend  body  in  the  bichway, 
tmneftxed,  and  covered  with  the  nopt  oarbar 
iMi^aadf. 


well  known,  than  this  my  present  adhering  and 
prosecuting  the  ends  thereof  doth  now ;  and 
«  hen  I  was  questioned  what  then  I  called  re- 
l»ellion,  I  answered,  it  is  in  Esra  rii.  86.  '  And 
<  whosoever  will  nOt  do  the  law  of  God  and  of 
'  the  king,'  &c.    fiat  being  questioned  before 

«  From  the  first  beginning  of  the  retbrmatioa 
in  Scotland,  Sharp  was  the  third  nrchbisbop  of 
St.  Andrews  who  had  suffered  from  popular  or 
from  private  revenge.  The  assassination  5f  Car« 
dinal  Beaton,  was  a  crime  congenial  to  the 
manners  of  the  nation  and  the  vices  of  the  age. 
The  execution  of  archbishop  -  Hamilton  was 
sanctioned  by  the  forms  of  a  legal  attainder  t 
hut  the  murder  of  Shsrp  was  regarded  even 
by  his  enemies  as  au  inhuman  act,  that  redeem* 
ed  liis  memory  from  some  share  of  the  detee* 
tat  ion  which  he  had  incurred  when  alive.  That 
he  was  decent,  if  not  regular  in  bis  deportment,' 
endued  with  the  most  industrious  diligence, 
and  not  illiterate^  was  never  disputed  ;  that  he 
was  vain,  vindictive,  perfidious,  at  once  haugh- 
ty and  servile,  rapacious  and  cruel,  his  friends 
have  never  attempted  to  disown.  His  apostacj 
was  never  forgiven  by  the  presbyterians ;  but 
instead  of  disarming  their  resentment  by  mo* 
deration,  be  became  an  unrelentinit  persecutor, 
like  most  apostates,  actuated  by  a  hatred  to  the 
sect  which  he  had  deserted  and  betrayed.  In- 
different to  ^the  doctrines  of  his  former  party, 
and  tfaerefora  the  more  feelingly  alive  to  their 
reproaches,  be  appears,  under  the  mask  of  re- 
ligious seal,  to  have  uniformly  consulted  and 
gratified  his  private  revenge.  His  death  was 
acceptable  to  none  but  the  wilder  fanatics,  who 
discovered,  in  a  crime  .of  which  they  durst  not 
have  previously  approved,  the  execution  of 
righteous  judgment  by  private  men." 

The  following  passage  is  extracted  from  the 
Memoirs  of  captain  John  Creichton  (Nichols's 
edition  o(  Swift's  Works,  vol.  xiv.  p.  991) : 

*'  Soon  after  this,  the  archbishop  of  St.  An^ 
drew's  was  murdered  bv  tlie  laird  of  Hackaton 
and  Balfour,  assisted  by  four  poor  weavers* 
Hackston,  before  this  horrid  action,  was  reputed 
au  honest  and  gallant  man ;  but  his  friendship 
for  his  brother-in-law  Balfour  drew  him  in  to 
commit  this  inhuman  murder.  Balfbtir,  who 
hnd  been  the  archbishop's  chamberlain  {for  so 
in  Scotland  we  call  a  great  man's  steward)  whe- 
tber  by  negligence  or  dishonesty,  was  short  in 
his  payments  to  his  lord ;  and  the  fear  of  bein^ 
called  to  an  account  was  a  principal  motive  to 
assassinate  bis  master :  however,  he  pretended 
likewise  a  great  zeal  for  the  kirk,  whereof  he 
looked  upon  the  archbishop  as  the  greatest  op- 
pressor. It  is  certain,  that  the  lower  people 
mortally  hated  the  archbishop,  on  pretence 
that  his  grace  had  deserted  their  communion  t 
and  the  weavers  who  were  aceomplices  of  Bal-^ 
four,  believed  they  did  Ood  service  in  destroy- 
ing an  enemy  of  the  kirk ;  and  aceordingly  aQ 
the  muvderers  were  esteemed  nod  styled  saintSi 
by  that  rebellious  faction." 

Reports,  which  were  circoh^ted  at  the  time, 
respecting  the  eircmnstaooNof  Sharp's  death, 
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the  commissioner  and  ibe  council  tbereanenr,  t 
I  answered  as  I  »aid  to  my  Lord  Chancelior  { 
before  :  in  the  year  1656,  Mr.  Rol)ert  Ligiiton 
being  then  Primarin  tbe  college  of  Edinburgh, 
before  our  laureation,  he  tendered  to  us  liie 
National  and  Solemn  League  and  Covenant: 
he  stopt  me,  saying,  Vie  wad  ye  are  come  here 
to  give  a  testimony  :  and  then  being  demanded 
what  I  called  rebellion,  if  it  was  not  rebellion 
to  oppose  liis  majesty's  forces  in  tbe  face :  to 
tbe  which  I  answered,  viz.  My  Lord  Clmncellor, 
if  it  please  your  grace,  I  humbly  conceive  tliey 
>hould  have  been  with  us:  meaning,  that  it 
was  the  duty  of  these  forces  to  have  joined  with 
us ;  according  to  the  National  and  Solemn 
League  and  Covenant;  at  which  answer  I 
perceived  bim  to  storm :  but,  saith  he,  I  heard 
ye  have  been  over  seas,  with  whom  did  ye  con- 
verse there  ?  Answer,  with  my  merchant.  But, 
saith  be,  With  whom  in  particular?  Ansiver, 
With  one  John  Mitchel,  a  cousin  of  mine  own. 
Saith  he,  I  have  heard  of  him,  be  is  a  factor  in 
Rotterdfim  ;  to  which  I  conceded.  But,  saith 
he,  did  ye  not  converse  with  Mr.  Levin(»ston, 
and  sgch  as  he  ?  To  which  I  answered,  I  con- 
versed with  all  our  banished  ministers.  To 
which  he  replie<),  banished  traitors ;  ye  will 
speak  treason  at  the  bar.  Then  he  answered 
liimself,  saying.  But  they  would  call  the  shoot- 
ing at  the  bishop  an  heroic  act.  To  which  I 
answered.  That  1  never  told  them  any  such 
thine.  But  where  did  you  see  James  Wallace 
last  r  Answer,  Towards  the  borders  of  Ger- 
many, some  years  ago.  But  what  ailed  you 
^t  my  lord  St.  Andrews  ?  (pointinp;  at  him 
with  bis  finger)  Answer,  My  Lord  Coramis" 
sioner,  tbe  grievous  oppression  and  horrid 
blood-shed  of  my  brethren,  and  the  ea^er  pur- 
sue after  my  o«tD,  as  it  appeareth  tlus  day  to 
your  grace,  and  to  ail  his  majesty's  honourable 

are    mentioned  in  the    letters   of   Algernon 
Sidney. 

Mitchel's  attempt  on  Sharp,  Laiog  mentions 
thus  : 

<'  The  apostacy  of  Sharp  bad  excited  such 
deep  resentment,  his  rigors  had  inspired  such 
implacable  revenge,  that  it  is  not  surprising  if, 
among  a  persecuted  sect,  and  a  fanatical  party, 
some  attempted  to  perpetrate  a  deed  of  which 
few  disapproved.  While  sitting  in  his  coach 
by  day,  m  tbe  public  streets,  a  pistol  was  dis- 
^arged  at  his  person,  tbrouKb  lionyman,  the 
bishop  of  Orkney's  cloak,  while  ascending  the 
carriage;  but  the  hisbop's  arm  intercepted  tlie 
bails.  Such  was  the  hatred  of  the  arcnbisbop, 
that  tbe  assassin  was  permitted  to  cross  the 
Atreet  and  to  escape  through  a  lane.  On  dis-' 
engaging  himself  linom  his  disguise,  be  returned 
to  the  crowd  ;  and,  notwithstanding  the  most 
▼igilant  search,  remained  undiscovered,  till  re- 
cognized six  years  afterwards  by  Sharp  himself. 
For  a  time  the  primate  affected  a  transient 
lenity,  but  as  such  an  atrocious  attempt  must 
exasperate  the  mind,  no .  real  moderation  was 
iuipixed  by  hi*  e«cape.''  4  Hiit.  of  ScotUnd  53. 
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privy-council.  After  which  be  commanded  to 
take  me  away,  that  they  might  see  what  to  do 
next  with  me. 

■'*  The  second  is,  tbe  shooting  of  the  shot 
intended  against  the  bishop  of  Sl  Andrews, 
whereby  the  bishop  of  Orkney  was  hurt ;  to 
which  I  answered  my  Lord  Chancellor  in  pri- 
vate, viz.  That  I  looked  on  him  to  be  the  mtin 
instigator  of  all  tbe  oppression  and  bloodshed 
of  my  brethren,  that  followed  thereupon,  and 
the  continual  pursuing  after  my  own ;  and  my 
Lord,  as  it  was  creditably  reported  to  us  (the 
truth  of  which  your  lordsliip  knows  better  than 
we)  that  be  kept  up  bis  majesty*s  letter  idbi- 
biting  any  more  blood  upon  that  account,  ostil 
tbe  last  SIX  were  execute :  and  I  being  a  soldier, 
not  having  laid  down  arms,  but  being  still  upon 
my  own  defence,  and  having  no  other  end  nor 
quarrel  at  any  man  (but  according  to  naj  ap- 
prehension of  him)  that  as  I  hope  in  siocerity, 
with  fixing  either  my  sense  or  action  upoo  the 
Covenant  itself,  as  it  may  be  undentoed  by  tbe 
many  thousands'  of  the  faithful,  besides  the 
prosecution  of  the  ends  of  the  same  Covenant, 
which  was,  and  in  that  point  the  overthrow  of 
prelates  and  prelacy,  and  I  being  a  declared 
enemy  to  him  on  that  account,  and  be  to  me 
in  like  manner :    so    I    never   found  raysclf 
obliged,  either  by  the  Law  of  God,  or  nature, 
to  set  a  centry  at  bis  door  for  his  safety,  but  as 
he  was  always  u>  take  his  advantage,  as  it  ap- 
peareth, so  I  of  him,  to  take  any  opportunity 
offered.     Moreover  we  being,  in  no  terms  of 
capitulation,  but  on  tbe  conlrair,  I,  by  his  in- 
stigation, being  excluded  from  all  grace  and 
iavtmr,  thought  it  my  duty  to  pursue  him  at 
all  occasions :    also,    my    lord,  sir   William 
Sharp  making  his  apology,  anent  his  unhand- 
some and  cheating  way  uken,  he  took  ne 
under  the  pretence  to  have  spoken  with  me 
about  some  other  matters..    I  not  knowing  hira 
until  five  or  six  of  his  brothers,  and  his  so*- 
vants  were  laying  fast  hold  on  me,  they  being 
armed  of  purpose,  desired   I  would  cxcuie 
him,  seeing   what    he    had    done  was  upon 
bis  brother's  account,  which  excuse  I  e*sily 
admitted,    seeing    that    be    thought   bimtelt 
obliged  to  do  what  he  did  tome  without  law 
or  order,  in  the  behalf  of  bis  brother;  much 
more  was  I  obliged  to  do  what  I  did,  io  tbe 
behalf  of  many  brethren,  whose  opprebsion  was 
so  great,  and  whose  blood  he  caused  to  hejM 
in  such  abundance.    Moreover,  he  persisviflf 
in  his  bloody  murders,  as  witnesseth  tbe  wonod- 
ing.of  Mr.  Bruce  at  bis  uking,  by  bis  emissa- 
ries, some  few  days  before  that  fell  out  con- 
cerning himself,  I  was  desirous,  if  by  any  means 
in  taking  bim  away  I  could,  to  have  put  a  stop 
to  tbe  then  current  persecution.    Thus  €tr  1 
have  truly  resumed  what  passed.    My  <^ 
fession  was  mede  upon  oath  and  promise  «»• 
to  me  upon  life  and  safety,  and  indeed  ibe  pA»- 
mise  made  to  me  by  my  Lord  Chaooellor  «a| 
in  these  words ;  *  Upon  my  great  oath  wA 
'  reputation,  if  I  be  Chancellor,  I  shall  sase 
'  your  life,  and  if  ye  will  not  confess,  the  «»■; 
*  cil  will  uke  another  way  to  maie  it  oiii» 
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^^cfa  I  took  fo»  the  BootSy*  as  1  found  sfter* 

After  (WO  ye«rs  hnprisomxient,  upon  the  18tfa 
of  Jan.  1077»  he  wat  unawares,  at  silt  o'clock 
of  the  nifrbt  (about  ttie  time  of  the  raclosing;  of 
the  Wards),  caHed  forth  before  the  commictee. 

*  **  They  put  a  pair' of  iron  boots  close  on  the 
le^  find  drive  wedees  between  these  and  the 
leg.  The  Common  Torture  was  onU  to  drive 
these  in  the  caff  of  the  leg :  bat  I  have  b«;en 
told  they  were  sometimes  driven  upon  the  shin 
bone.''    1  Burnet's  Own  Times,  837. 

Afr.  Maclaoriny  concerning  Tortore  in  Scot- 
land (Introduction  to  Criminat  Trials,  sect.  9.) 
aajrs: 

^  On  the  94th  of  Jane  t590,  John  Stewart^ 
master  of  Orkney,  was  indicted  for  consuKing 
with  Alison  Balfour  «  witch,  ibr  the  detfruc- 
tlon  of  Patrick  earl  of  Orkn^,  his  brother,  by 
poison.  The  confession  of  Alison^ Balfour  was 
libetted  Upon.  He  gave  in  a  written  declara- 
tion by  way  of  defence,  hearing  inter  alia^  as  to 
the  confession,  '  No  regard  can  be  had  to  it,  in 

*  respect  the  said  confession  was  extorted  by 

*  force  of  torment ;  she  having  been  kept  48 
'  hours  in  the  Caspie  laws ;  her  old  husband, 

*  a  man  about  ninety  years  of  age,  pat  in  heavy 

*  irons ;  her  son  put  in  the  baits,  where  he  sux- 
^ferfd.  fifcy-seven  strokes;  and  her  little 
<- daughter  about  seven  years  old,  put  in  tbe 
<  piiuiewinks ;  alt  in  the  poor  woman's  pre- 
^sence,  to  make  her  confess.'  MS.  Abst.  i.  l<$(t 

**  It  was  pleaded  for  Alaster  Grant,  who  was 
indicted  for  theft  and  robbery,  Sd  Aug.  1633, 

*  That  he  cannot  pass  to  tbe  knowledge  of  an 
^assize,  in  respect  he  was  twice  pot  to  the  tor- 

*  tare,  first  in  the  boots  and  nent  in  the  pillie- 
^  winks  or  pinniewinks;  in  both  which  he  con- 
'  stantly  denied  his  guilt  or  accession  to  the 
*"  crimes  libelled,  and  so  ought  to  be  free  from 

*  any  fbrther  prosecution ;  as  is  clear  by  Ciarus,' 
&c.  He  was  convicted  and  condemned  to  death. 
US.  Abst.  i.  346. 

•*  Lord  Koystoun    observes,    *  The  instru- 

*  ments  in  use  amongst  us  in  later  times  were, 

*  the  boots  and  a  screw  for  squeezing  the 
^thumbs,  tlience  called  thummikins.  The  boot 
'was  put  upon  the  leg, ,and  wedges  driven  in  ; 
^  by  which  the  leg  was  squeezed  sometimes  so 

*  severely,  that  the  patient  was  hot  able  to  walk 

*  for  a  long  time  after :  and  even  the  thummi- 
^kins  did  not  only  squeeze  the  thumbs,  but 
^  frequently  the  whole  arm  was  swelled  by 
'  them.  Sometimes  they  kept  them  from  sleep 
'  for  many  days,  as  was  done  to  one  Spence, 

*  A.  n.  }083.  And  frequently  poor  women  ac- 
'  cosed  of  witchcraft,  were  so  used.  Anciently 
'  I  find  other  torturing  instruments  were  used, 
'  as  pinniewinks  or  pilliewiuks,  and  caspitaws 

*  or  caspicaws,  in  the  master  of  Orkney's  case, 

*  June  24, 1590 ;  and  tosnts,  Aug.  1632.    But 
V    *  what  these  instrument?  were  I  know  not,  on- 

*  less  ihey  are  other  names  for  the  boots  and 
'  tfanmiMkins.' 

**  The  boots  and  thummikins  were  (it  is  said) 

TOL.  VI. 


At  h\i  appearance,  the  Lords  Justiciaries  ob-» 
scaring  themselves  by  putting  their  hands  ap«n 
their  fhces,  and  leaning  upon  their  elbows  npoi^ 
Che  table :  my  lord  Preses  said.  Sir,  Ye  ute 
brought  here  befote  the  committee,  to  see  if 
you  will  adhete  to  your  former  confession,  of 

. t  ■ 

imported  into  this  country  from  Russia  by  a 
Scotchman,  who  had  been  long  an  officer  in  the 
service  of  that  power. 

**  If o  inferior  judge  could  torture.  It  wat 
employed  by  the  privy  council  and  justiciary 
only.  By  the  last,  never  during  trial  before 
tbe  jury,  but  by  way  of  precognition.  What 
the  person  who  underwent  it  confessed,  was 
proved  at  his  trial.'^ 

Algernon  Sidney  writes  of  the  BooU  as  being 
brought  into  fashion  by  Lauderdale.    See  hit 
.  Letten^  edit,  of  Loudon,  174t,  p.  121. 

The  following  passages  concerning  Torture 
are  ettmcted  from  Fountainhall's  Decisions. 
See  under  date  August  16tfa,  1683 ;  Nov.  S3, 
of  the  same  year : 

^  Oordon  of  EarlsCone  is  brought  to  the  bar 
of  the  criminal  court,  and  the  sentence  of  for* 
feitore  and  death  formerly  pronounced,  is  read 
to  him,  and  the  time  of  execution  is  prefixed, 
viz.  S8th  September  next :  But  there  came  a 
letter  from  the  king  proroguing  the  time,  and 
appointing  him  to  1^  pot  in  the  boots  anent  hit 
accomplices,  he  having  been  hitherto  very  dis- 
ingenuous. Tbe  council  wrote  back  to  the 
king,  that  it  was^  not  very  regular  or  usua^  to 
torture  malefactors  after  they  were  condemned 
to  die,  but  only  before  conviction.  He  at- 
tempted to  escape,  but  was  hindered.  Vid.  Z^ 
Nov.  1688. 

**  Earlston  (conform  tO  his  majesty's  com* 
maud)  being  lirought  to  the  council  chamber  to 
be  tortured,  he  through  fear  or  distraction 
roared  out  like  a  bull,  and  cried  and  struck 
about  him,  so  that  the  hangman  and  his  man 
durst  scarce  lay  hands  on  him :  At  last  he  fell 
in  a  swoon,  and  then  reviving,  he  told  that  ge* 
neral  Dalziel  and  Drummond  were  to  head 
that  fanatic  party,  and  duke  Hamilton  was  on 
their  side;  which  improbable  things  made 
some  call  it  revery,  and  others,  a  politic  design 
to  invaiidnte  all  he  should  say ;  and  the  physi- 
cians were  ordained  upon  soul  and  conscience 
to  report  his  condition,  if  they  judged  him 
really  mad,  or  only  feigned,  as  David  at  Gath 
with  Achish,  av  also  to  prescribe  him  a  diet  for 
curing  him ;  and  for  more  quietness,  they  sent 
him  to  the  Castle.  *  De  simolatft  dementifr, 
'  aiiorumque  murhorom  simolatione/  see  Zacc 
question,  medico-legat.'^ 

Afterwards  on  Dec.  13tb  following,  it  ap^ 
pears,  that  **  This  Earlston  mentioned  3d  Nov. 
last,  is  reprieved  by  the  council  till  the  last  Fri- 
day of  January  next.  They  thooght  once  to 
have  given  way  to  his  execution ;  but  being 
furiou^,  others  thought  it  chiel  then  to  bereave 
a  man  of  his  life  and  endanger  his  soul,  when 
he  could  not  repent;  and  /.  14,  D.  de  officio 
praesid.  says,  if  it  be  not  *  simulate  dementia, 
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|)dt.  To  wbicb  he  answered,  My  Lord,  U  is 
not  unknown  to  your  lordship,  and  others  here 
present,  that  by  the  council's  order  I  was  re- 
mitted to  the  Lords  Justiciaries,  before  whom 
I  received  an  indictmeuc,  at  my  Lord  Ad  vo- 
lt's instance,  wberein  I  was  iudicted  ^th  of 

'  satis  ipso  furore  punitur.'  Though  the  king^b 
advocate  alledged  that  the  end  of  the  puni^- 
ment  of  malefactors  was  not  only  their  own 
good,  but  ^  ill  eniendationem  et  terrorein  alio* 
*  rum ;'  which  end  held  even  in  decapitating  a 
traitor,  though  from  horror  and  fear  turning 
mad  :  Yet  see  his  own  Ctiminals,  where  fury 
excuses. 

"  July  26,  J 684.  Mr,  William  Spence,  late 
servant  to  the  earl  of  Argyle,  by  order  of  the 
privy  council,  is  tortured  and  put  in  the  boots, 
tQ  force  him  to  reveal  what  he  knows  of  the 
earFs  and  other  persons  accession  to  the  late 
English  fanatic  plot,  and  the  association  and 
4esign  of  rising ;  and  in  regard  he  refused  to 
depone  upon  oath,  if  he  had  the  key  whereby 
he  could  read  some  letters  of  t^e  earl's,  pro- 
duced by  major  Holmes,  written  in  cyp^iers ; 
and  seeing  he  would  not  say  upon  oath  that  he 
could  not  read  them,  and  that  they  offered  to 
secure  him  by  a  pardon  for  his  life,*  it  rendered 
him  very  obnoxious  and  suspect  of  prevarica- 
tion ;  so  that  after  the  torture,,  he  was  put  in 
general  Dalziell's  hands ;  and  it  was  reported 
that  by  a  hair-shirt  and  pricking  (as  the  witches 
are  used)  he  was  five  nights  kept  from  sleep, 
till  he  was  turned  half  distracted.  He  ate 
very  little,  of  purpose  that  he  might  require  the 
less  sleep ;  yet  all  this  while  he  discovered  no- 
thing, and  though  he  had  done  it,  yet  little  cre- 
dit was  to  be  given*  to  what  he  shouhl  say  at 
such  a  time. 

''  August  7, 1684.  At  privy  council,  Spence 
(mentioned  26  July)  is  again  tortured,  and  his 
thumbs  crushed  with  thumbikins  : .  It  is  a  new 
inyention  used  among  the  colliers  when  trans- 
gressors ;  and  discovered  by  general  Dalziell 
and  Drummood,  they  having  seen  them  used 
in  Muscovy,  After  this,  when  they  were  about 
to  put  him  agaiu  in  the  boots,  he  being  frighten- 
e^  desired  time,  and  he  would  declare  wTmt  he 
knew ;  whereon  they  gave  him  some  time,  and 
sequestrated  him  in  the  castle  of  Edinburgh,  as 
a  place  where  he  would  be  free  from  any  bad 
advice  or  impression,  to  be  obstinate  in  not  re- 
vealing. .  •     ' 

*^  August  122.  Mr.  William  Spence,  men- 
tioned 7th  current,  to  avoid  any  farther  torture, 
reads  these  liieroglyphic  letters ;  and  agrees 
M^ith  Mr.  Holmes's  declaration,  tliat  Argyle, 
Loudon  Campbell,  the  late  President  Stair,  sir 
John  Codir^n  and  others,  had  formed  a  design 
to  raise  an  army  in  Scotland,  and  to  land  at 
such  convenient  places  as  they  hoped  the  peo- 
ple would  join  with  them,  and  hoped,  if  they 
once  gave  the  king's  forces  a  foil,  thev  would 
get  many  to  flock  in  to  them ;  and  riad  ad- 
vanced money  to  this  purpose ;  aud  that  there 
were  three  keys,  whereof  he  had  one  and  Mr. 
9;kf»tairs  another  (which  caused  him  to  be  tor- 


life  and  fortune,  although^  my  Lord,  fortant 
have  I  none.  To  which  indictment  I  answered 
at  three  several  dyets,  being  deserted  bjf  my 
Lord  Advocat.  I  tium^jly  conceive,  that  both 
hy  the  law  of  the  nation,  and  the  practice  of 
the  Hi>u:>v  at  that  time,  I  ou^ht  to  nave  been 

tured)  and  Holmes  a  third ;  and  tlu  y  expected 
hf  Ip  from  England  ;»  and  aisiO  he  approved  of 
Gray  of  Crigie's  reading  thein.  On  this,  Camp- 
bell of  A  rdkinlas  was  api^rehended  by  Joba 
M'Naughtan  in  Invei;pry;  and  Spence  got  iheli- 
berty  of  the  Castle,  and  his  remission  was  re- 
commended to  be  past  by  the  king ;  and  Gon 
don  of  Earlston  was  sent  for  from  the  Bass, 
not  to  be  execute  as  some  said,  but  to  be  tor- 
tured and  confronted  with  Spence.  Thejf  re- 
solved not  to  admit  of  his  madness  for  an  ex- 
cuse, which  they  ^esteemed  simulate;  as  the 
late  Chancellor  had  done.    . 

"  September  5  and  6,  1684.   Mr.  Wm.  Car- 
stairs,  son  to  Mr.  John  Car&tairs,  once  minister 
at  Glasgow,  is  brought  before  the  secret  com- 
mittee of  council,  and   is  tortured   with  the 
thumbikins.     He  confessed  there  has  been  a 
current  plot  in  Scotland  these  ten  years  past; 
some  were  for  raising  forces ;  others  were  only 
for  associating  with  the  English,  for  holding  out 
the  duke  of  i  ork  from  succeeding,  and  to  pre- 
serve the  reformed  religion  :    he  named  manj 
that  were  upon  the  knowledge  of  it ;  as  the 
earl  of  Tarras,  Cesnocks  elder  and  YOoa|er,. 
with  l\\p  other   prisoners,  Murray  of  PhJip- 
haugh,  Pringlc  of  Torwoodlee,  Home  of  Pul- 
wart.  Home  oi  Basse udean,  Mr.  Gilbert  Elliot, 
Scot  of  GuUuwbhieis,  Hay  of  Park,  sir  James 
Dalrymple,  Mr.  Robert  Martinc,  Hamilton  of 
AiLenhead,  &c.  and  some  gave  out  the  duchess 
of  Lauderdale  as  a  resetter  of  Argjle  since  bis 
forfeiture,  and  a  furnisher  of  liim  with  money; 
and  who  oflfered,  in  1677,  to  procure  the  fans* 
tics  an  indulgence  from  the  king  for  a  sum  of 
money.     Fame  wrongously  also  named  Eer  of 
Cherrie-trees,  Campbel  of  Caddel,  Caroegit 
of    Helnarmoore,   the  lairds  of  Brodie   aad 
Granr,  Crawfurd  oi  Ardmillan,  Elliot  of  Stobs, 
Murray  of  Spot,  &c.    Such  of  them  as  cooid 
be  got  are  presently  apprehended,«and  pot  in 
close  prison  ^  and  then  major  Monro  and  Pbh 
iiphaugh  are  first  examined  ;    and  standing  oa 
their    denial,   they  are   threatened   with  the 
boots;  which  makes  them  ineenuous,  and  ooo" 
fess  their  accession.     This  did  so  discompose 
and  confound  Alexander  Monro,  to  discofec 
others,  that  he  desperately  offered  money  to 
die  keeper  of  the  tolbooth's  man  to  run  him 
through  with  his  sword,  and  roared,  that  be 
knew  he  behoved  to  do  some  base  thing  bcfbit 
he  died  ;  and  regretted  that  he  should  h^ve  de- 
nied it  before  the  king,  by  lying  so  obstinately, 
and  should  have  been  so  instrumental  in  draw* 
ing  so  many  gentlemen  upon  that  which  wenld 
stand  them  both  their  lives  and  fortunes,  sod 
he  behoved  tn  be  a  drudge  and  witness  against 
them.     Philiphaugh  cast  himself  upon  the  hi{k 
treasurer's  mercy  and  protection.  Then  Camp- 
bell  of  Ardkinlas  is  examined,  and  be  freely 
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set  at  liberty,  yet  notwithstntiding  I  was,  con- 
trary both  to  law,  justice,  and  equity,  returned 
to  prison.  AMl  upon  what  account  I  am 
brought  this  night  before  your  lordship,  I  know 
not.    To  the  which  my  Lord  Preses  an^were^, 

*  Ye  are  not  accused  here,  neither  upon  life  nor 

confesses  he  sent  to  Argyle  since  his  escape, 
100/.  sterling ;  but,  finding  this  draws  to  trea- 
son, he  desires  to  correct'^his'  deposition,  and 
'  avers  it  was  only  i^iven  by  him  to  Argyle's  chil- 
dren, and  not  to  nimself,  Duke  Hamilton  op- 
posed this  .torturing  much ;  and  alledged  that, 
at  this  rate,  they  might,  without  accusers  or 
witnesses,  take  any  person  off  the  street  and 
torture  him;    '  et  nemo  in  aliorum  caput  est 

*  torquendus ;'  and  he  retired,  and  refused  to 
be  present,  on  this  ground,  that  if  the  party 
should  die  in  the  torture,  the  judges  were  lia> 
ble  for  murder,  at  least  were  severely  censurable. 

•*  It  was  doubted,  how  far  these  testimonies 
extorted  per  torturam  can  be  probative  against 
third  parties,  seeing  witnesses  should  be  so  far 
volunlary  and  spontaneous  as  to  be  under  uo 
impressions,  or  terrors  of  fear  of  life  or  limb ; 
others  judge  them  best  to  be  credited  then. 
Some  thought  our  privy  council  would  have 
been  at  some  loss,  and  contracted  some  tash  by 
this  cruel  torture,  had  they  suffered  it  as' they 
did  the  boots  (which  they  regarded  not,  their 
legs  being  small)  without  discovering  or  re- 
•Tealing  this  conspiracy ;  but  their  confessing 
tends  to  justify  the  privy  council's  procedure. 

"  Nov.  13,  1684.   Three  fellows  called  Wat, 

Semple,  and  ■,  who  were  suspected 

and  apprehended  as  owners  of  the  late  apolo- 
'getical  declaration  of  war  against  the  king,  and 
threatening  to  murder  all  their  persecutors, 
(which  was  afiixed  on  the  8th  of  Nov.  last,  on 
Linlithgow  market-cross  and  church-door  and 
snndnr  other  places),  were  brought  in  and  exa- 
mined, and  they  owned  the  contents  of  that 
scandalous  paper,  and  did  obstinately  bide  the 
tortore  of  the  thumbikins  without  shrinking,  till 
ihey  were  taken  out  of  them,  and  tiien  they  fell 
tiown.    $ee  more  of  them  24th  Nov.  current. 

^  August  3,  168T.  James  Muir,  Preston- 
grange's  servant,  pursues  sir  John  Ramsay  of 
Whitehill,  sheriff-depute  of  East  Lothian,  for 
oppression,  in  holding  a  pretended  court  at, 
Cockeny  without  a  clerk  or  fiscal,  and  fining 
fairn  in  100  dollars  far  above  his  Jurisdiction, 
and  for  detaining  him  in  prvoato  carcere  in  Se- 
ton,  and  putting  him  in  the  irons  and  thumbi- 
kins, though  torture  helongs  only  to  the  privy 
council.  Answered,  That  sir  John  Ramsay 
bad  also  a  reconvention  against  him,  for  tear- 
ing papers  and  discharges  he  had  given,  and 
'for  beating,  blooding  and  deforcing  the  sheriflls' 
officers,  which  were  heinous  crimes,  and  proven 
to  him,  not  only  as  justice  of  peace,  hut  also 
fts  sheriff;  that  he  might  hold  a  court  pro  re 
net  a  within  any  part  of  the  sheriffdom,  his  ter- 
ritory, as  well  as  in  Haddington,  and  might 
chuse  a  elerk  and  fiscal  for  that  particular  act ; 
and  he  was  not  tied  to  50/.  Scots  of  fine ;  and 
the  sheriff  might  use  any  baron's  prison^  and 


fortune,  but  to  see  whether  you  will  adhere  to 
your  formerconfession.  To  whichit  was  answer* 
ed,I  am  not  convinced  of  any  crime,  therefore  I 
know  not  any  such  confession  as  your  lordship 
alledges.  To  which  my  Lord  Treasurer  Depute 
replied.  He  is  one  of  the  most  arrogant  rogues, 

much  more  the  sheriff-principars  own  prison  ; 
and  that  he  was  so  furious,  he  behoved  to  be 
kept  in  irons  like  a  madman,  and  having  broke 
them,  the  thumbikins  were  put  upon  him,  not 
to  torture,  but  to  secure  him  from  flying. — Yet 
a^ard  of  men  could  have  done  that.  The 
pnvy  council  admitted  both  libels  to  probation ; 
anMat  advising,  were  clear,  that  a  sheriff-depute 
nor  no  inferior  judge  could  use  torture ;  and 
that  sir  John  Ramsay  had  exceeded  his  power: 
Yet  not  to  discourage  the  governmeBt,^.  both 
were  called  in,  and  Muir  was  rebuked  for  his 
violence,  and  sir  John  was  desired  to  exercise 
his  power  ^ith  greater  moderation,  and  to  re- 
store the  fine." 
See  also  1  Foiintainhall,  325. 

It  therefore  appears  that  the  use  of  tbe  tor- 
ture was  not  confined  to  the  object  of  precogni- 
tion of  the  guilt  of  the  party  tortured. 

Burnet  (i  Own  Times,  583)  after  mentioning  - 
that  the  unrelenting  severity  of  the  Duke  of 
York  had  appeared  very  indecently  in  Scot- 
land, says :  **  When  any  are  to  be  struck  in  the 
boots  it  is  done  in  the  presence  of  the  Council  i 
And  upon  that  occasion  almost  all  offer  to  run 
away.  The  sight  is  so  dreadful,  that  without 
an  order  f  estraining  such  a  number  to  stay,  the 
board  would  be  forsaken.  But  the  Duke,  while 
he  had  been  in  Scotland,  was  so  fhr  from  with- 
drawing, that  he  looked  on,  all  the  while^  with 
an  unmoved  indifference  and  with  an  attention, 
as  if  he  hud  been  to  look  on  some  curious  ex- 
periment. This  gave  a  terrible  idea  of  him  to 
all  that  observed  it^  as  of  a  man  that  had  no 
bowels  nor  humanity  in  him.  Lord  Perth  ob- 
serving this,  resolved  to  let  him  see  how  well 
qualified  he  was  to  be  an  Inquisitor  General. 
The  rule  about  the  Boots  in  Scotland  was,  that 
upon  one  witness  and  presumptions  both  toge- 
ther,* the  question  might  be  given ;  but  it  was 
never  known  to  be  twice  given ;  or  that  any 
other  species  of  torture  besides  the  boots,  mi^ht 
be  used  at  pleasure.  In  the  Court  of  Inquisi- 
tion they  do,  upon  suspicion,  or  if  a  man  re- 
fuses to  answer  upon  oath  as  he  is  required, 
give  him  the  torture  ;  and  repeat  it,  or  vary 
it,  as  often  as  they  think  fit;  and  do  not  give 
over,  till  they  have  got  out  of  their  mangled 
prisoners  all  that  they  have  a  mind  to  know 
from  them.  He  then  proceeds  to  relate  this 
application  of  the  Torture  to  Spence  aitd 
Carstairs.  Sir  John  Dalrymple(l  Memoirs  p. 
94  to  £d.  1771,)  professes  to  exculpate  the  duke 
of  York  from  the  imputation  of  personally  at- 
tending the  application  of  torture,  but  Laing  (4 
Hist,  of  ScoL  111,  and  Note  4  at  the  end  of  the 
the  book,  2d  Ed.)  exposes  the  futility  of  Dalrym- 
ple*s  exculpation.  For  more  concerning  torturiD, 
Ses  in  this  Collection  Emlyn's  Preface  p.  xxt. 
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9beatSf  Han,  and  what  not.  To  which  be  re- 
plied^ Mj  Lord,  if  there  were  fewer  of  such 
persons  of  whom  your  lordship  have  be^n 
speaking,  in  this  nation,  I  would  not  be;  stand- 
ing the  iiigkc  at  ^our  bar :  bat  my  Lord  Ad- 
vocate knows,  that   what  hatb  beea  alledged 

Vol.  1,  p..  505,  Note  (c).  Vol.  2,  p.  7T3,  and 
note  (a).    Vol.  S,  p.  367,  Felton's  Case. 

There  was  in  France  an  instrument  of  tor- 
ture called  the  brodequin  (Buskin)  which  cor- 
responded to  the  boots.  It  is  thus  described  in  a 
printed  Acqount  of  the  Trial  of  Ravaillac : 

'^  The  brodequin  is  a  strong  wooden  bos, 
made  in  the  form  of  a  boot,  juic  b^  enough  to 
contain  both  the  legs  of  the  crimuial,  which 
1)eing  put  therein,  a  wooden  wedee  is  then 
driven  with  a  roalUt  between  bi^  knees,  and 
after  that  is  forced  ^uite  through ;  a  second 
wedge,  of  a  larger  size,  is  applied  in  the  same 
ynanner.'' 

The  barbarous  circumstances  of  the  sentence 
and  execution  of  that  blood/  bigot  are  thus 
related  in  the  same  account : 

*'  May  97th,  1610,  the  Court  sat  in  the  after- 
noon in  the  Chamhre  de  Xji-Beuvette. 

'^  We  the  presidents,  and  several  of  the 
counsellors  being  present,  the  prisoner,  Francis 
Jtavaillac,  was  brought  into  Court,  who  having 
i)een  accused  and  convicted  of  parricide  com- 
oiitted  on  the. person  of  the  late  king,  he  was 
ordered  to  kneel,  and  the  clerk  of  the  court 
pronounced  the  sentence  of  death  given  against 
him ;  as  likewise  that  he  should  be  put  to  the 
torture  to  force  him  to  declare  his  accomplices. 

'<  His  oath  being  taken,  he  was  exhorted  to 
redeem  himself  from  the  torments  preparing 
for  him,  hv  acknowledging  the  truth,  and  de- 
claring wno  those  persons  were  that  had  per- 
fluaded,  prompted,  and  abetted  him,  in  that 
most  wicked  action,  and  to  whom  he  had  dis- 
closed his  intention  of  committing  it. 

**  He  said,  bj  the  salvation  I  hope  for,  no 
one  but  myself  was  concerned  in  this  action. 

^  He  was  then  ordered  to  be  put  to  the  tor- 
tqre  of  the  brodequin,  and  the  nrst  wedge  be- 
ing driven,  be  cried  out.  *  God  have  mercy 
^  upon  my  soul,  and  pardon  the  crime  I  have 
^  committed ;  I  never  disalosed  my  intention 

*  Co  any  one.'    This  he  repeated  as  he  had 
4lone  in  his  interrogation. 

'*  When  the  second  wedjge  was  driven,  he 
«aid  with  loud  cries  and  shrieks,  <  I  <im  a  sin- 
^  ner,  I  know  no  more  than  I  have  declared, 
■*  by  the  oath  I  have  taken,  and  by  the  truth 

*  which  I  owe  to  God  and  the  court;  all  I 

*  have  said  was  to  the  little  Franciscan,  which 
'  I  have  already  declared :  I  never  mentioned 
'  my  design  in  confession,  or  in  any  other  way : 
'  I  never  spoke  of  it  to  the  visitor  of  Angou- 
f  l^me  nor  revealed  it  in  confession  in  this 
'  city.  I  beseech  the  coyrt  not  to  drive  my 
'  soul  to  despair.* 

*'  The  executwner  continuing  to  drive  the  se- 
^nd  wedge,  he  cried  oar,  '  My  God  receive 
^  lhi»  p«naoQ«  aa  an  exoiauon  for  ibn  grcMt 


against  me,  is  not  my  coofiet^ion.  To  which 
he  replied.  Do  you  not  remember  that  befow 
the  I/>rd  Commissioner  and  thfti^aocil  ye  said 
such  and  such  thing?  T(>  whi^it  was  repli^, 
That  my  Lord  Commissioner  never  eaquifsd 
about  any  i»uch  thing ;  only  he  saidp  be  heacd 

'  crimes  X  have  committed  in  this  world ;  Qb 
'  God  I  accept  these  torments  m  satislactiaii 
'  for  my  sins.  By  tbp  faith  I  owe  to  God,  I 
*  know  no  more  than  what  I  have  dtclared* 
'  Ob  !  do  not  drive  my  soul  (to  despair.' 

**  Tlie  third  wedg^  was  then  drivea  lower 
near  bis  feet,  at  which  a  nniversal  sweat  cov^ 
ed  his  body,  and  he  fainted  away.  The  exeov- 
tioner  forced  some  wine  into  his  mouth,  hot 
he  could  not  swallow  it;  and,  being  quite 
speechless,  he  was  rel«;ased  from  the  lortoit^ 
and  water  thrown  \ipon  his  face  and  hao4i. 
Some  wine  being  forced  down  bis  throat,  liis 
speech  returned^  a^d  he  was  laid  upon  a  vsat- 
trass  in  the  same  place,  where  he  continued 
till  noon.  When  he  bad  recovered  his  stiengtb 
he  was  conducted  to  chapel  hv  che  executioa- 
er ;  and  two  doctors  of  the  Sorbonne  being 
sent  for,  his  dinner  was  given  him ;  bat  bdoie 
the  divines  entered  into  a  conference  widi 
birn,  the  clerk  adnmnished  him  to  think  of  Jiis 
salvation,  and  confess  by  whom  he  had  bean 
prompted,  persuaded,  and  abetted  in  the  wick- 
ed action  he  had  committed,  and  so  loag  dt- 
signed  to  commit ;  it  not  being  probable,  tbit 
he  should  of  himself  have  conceived  aod  fit- 
cuted  it  without  communicating  it  to  any  other. 

<<  He  said,  that  if  he  had  known  more  tbso 
what  he  had  declared  to  the  court,  be  wovld 
not  have  ooocealed  it,  well  knowing,  thtt  is 
this  case  he  could  not  have  the  mercy  of  Go4> 
which  he  Imped  for  and  expected ;  and  thtt 
he  would  not  have  endured  the  mrmtnts  ks 
had  dune,  if  he  had  any  fnrther  coafesftioa  ta 
make.  He  said,  he  acknowledged  that  he  had 
committed  a  great  crime,  to  which  be  bad 
been  incited  by  the  temptation  of  the  devil; 
that  he  intreaXed  the  king,  the  queeo,  # 
court,  and  the  whole  kingdom,  to  pardon  him, 
and  to  cause  praVers  to  be  put  up  to  God  for 
him,  that  his  oo(U  might  bear  the  puaisboieQt 
for  his  soul.  And  being  many  times  adroooisb- 
ed  to  reveal  the  truth,  he  only  repeated  wbat 
he  had  said  before.  He  was  then  lc(t  witli 
the  doctors,  that  they  might  perform  the  duties 
of  their  office  with  him. 

"  A  little  after  two  o'clock  the  clerk  of  wj 
court  was  sent  for  by  tiie  divines,  who  laU 
him,  that  tiie  condemned  had  charged  them  tt> 
send  for  him,  that  he  might  hear  and  sign  w 
confession,  which  he  desirad  might  be  revealed 
and  even  printed,  to  the  end,  tiiat  it  mkht  be 
known  to  the  whole  world;  which  confessioa 
the  said  doctors  declared  to  have  been.  That 
no  one  had  been  concerned  with  hkn  ia  tbt 
act  he  had  committed ;  that  he  had  not  bceo 
solicited,  prompted,or  abett«d,by  any  other  pc^ 
son  whatever,  nor  had  discovered  his  design  tp 
any  one ;  That  be  acknowledged  he  bad  ^"^'^ 
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that  I  bad  been  abroful,  and  over  teaa«  and  en- 
qnined  with  whom  I  did  conTene  tbere^  to 
which  it  was  replied,  with  my  nlercbf^lt,  mjr 
Lord  ;  But  with  whom  in  particular?  To  which 
I  answered,  With  one  John  Mitcbel^  a  cousin 
nf  mine  own;  so  that  there  wa^  no  auch  dis- 

mere/  of  Grod,  which  was  still  greater  than  his 
«in%  but  which  he  conld  not  hope  to  obtain  if 
iie  concealed  en  j  thing. 

**  Hereopoo  the  cierl  asked  the  condemned, 
If  he  was  wiUiog  that  his  confession  should  be 
Jtoown  and  revealed  P  and,  as  above,  admo- 
nished him  to  acknowlfidt^e  the  truth  for  the 
salvation  of  his  sonl.  He  then  declared  vpoo 
liis  oath,  that  he  liad  said  all  be  knew,  and  that 
ao  one  bad  incited  him  to  commit  the  murder. 

"At  three  o'clock  he  came  from  the  chapel ; 
aisd  as  he  was  carrying  out  of  the  Coociergerie, 
the  prisoners,  in  great  u ambers,  thronged 
about  him,  with  load  cries  and  exclamations, 
calliu|c  him  Traitor,  Wicked  Wretch,  De- 
testable Monster,  Damned  Viliain,  and  tlie 
iikc ;  they  would  have  struck  him,  had  the/ 
Aot  been  hindered  b/  the  bailiffs,  and  the  other 
officers  of  j  ustice,  who  kept  them  off  b/  force.    • 

"  When  he  was  put  into  the  tumbril,  the 
4yowd  was  60  great,  that  it  was  with  the  ut- 
most difficulty  the  bailiffs  and  officers  of  justice 
could  force  themselves  a  passage ;  and  as  soon 
as  the  prisoner  appearea,  that  vast  multitude 
began  to  cry  out  us  above,  Wicked  Wretch, 
Traitor,  &c. 

**  The  enraged  populace  continued  their  cries 
«ad  eadam/itions  till  he  arrived  at  the  Oreve, 
where,  before  he  was  taken  out  of  the  tumbril 
to  mount  the  scaffold,  be  was  again  exhorted 
io  reveal  his  accomplices ;  but  he  persisted  in 
his  furmer  declaration,  that  he  nad^  none; 
again  iiuploring  pardon  of  the  yonng  king,  the 
4|ueen,  and  tiie  whole  kingdom  for  the  crime 
he  had  committed. 

**  When  he  had  ascended  the  scaffold,  the 
two  doctors  comforted  him,  and  exhorted  him 
to  acknowledge  the  truth ;  and  after  perform- 
ing the  datiea  oi  their  function,  the  clerk  ap- 
proached him,  and  urged  him  to  think  of  his 
salvation  now  at  the  dose  of  his  life,  and  to 
confess  all  he  knew ;  to  which  he  only  answer- 
ed as  he  bad  done  before. 

**  The  fire  being  put  to  his  right  hand,  hold- 
Sng  the  knife  with  which  he  bad  stabbed  the 
king:  he  ciied  out,  Ob  God?  and  often  repeat- 
"vd  Jesu  Marie !  While  his  breast,  &c.  were 
tearing  with  red-hot  pincers,  he  renewed  his 
eries  and  prayers ;  during  which,  being  ofleo 
ndmonjshed  to  acknowledge  the  truth,  he  jper- 
iisted  in  denying  that  he  had  any  accomplices. 
The  furious  crowd  coatinned  to  load  him  with 
,  «xeorations,  crying,  that  he  ought  not  to  have 
a  moment's  respite.  Afterwards  by  intervals, 
melted  lead  and  scalding  oil,  were  poured  upon 
bis  wounds ;  during  which  be  shrieked  aloud, 
imd  continued  his  cries  and  exclamations. 

**  The  doctors  again  admonished  hiniy  as  like- 
viee  the  clerk,'  to  confess,  and  were  preparing 
dP  offer  ttp  puhhcly  the  as ual  prayers  tor  the 


eoune  before  the  conacil.  But,  says  my  Lofd 
Preses,  we  will  make  a  sharper  thing  make  yoa 
to  confess.  To  which  it  was  re^ed  by  the 
pannel,  I  hope  your  lordships  are  Christiaiie^ 
and  not  Peisans.  To  which  the  Treatnrer 
Depute  added,  saying  Tha$  tbe  pannel  was  no 

condemned ;  bnt  immediately  tbe  people, 
with  great  tumult  and  disorder,  cried  oet 
against  it,  saying  that  no  prayers  oi^ht  to  he 
made  for  that  wicked  wretch,  that  damned 
monster.    So  that  the  doctors  were  obliged  to 

eve  hver.  Then  the  clerk  remoastratmg  tp 
m,  that  tlie  indignation  of  the  people  was  a 
judgmeutupnn  hiin,  which  ou^ht  to  induce  liim 
to  declare  the  truth,  he  persisted  to  answer  as 
formerly,  saying,  X  only  was  concerned  in  the 
murder^ 

'<  He  was  then  drawn  by  four  horses,  for  half 
an  hour,  by  intervals. 

«  Being  a<;aio  questioned  aod  adraoQished, 
he  perbisted  in  denying  that  be  had  any  accom- 
plices ;  while  the  people  of  all  ranks  and  de- 
grees, both  near  and  at  a  distance,  continued 
their  exclamations,  in  token  of  their  great  grief 
fi>r  the  loss  of  their  king.  Several  pemons  set 
themselves  to  pull  tbe  ropes  with  tlie  utmost 
eagerness ;  and  one  of  the  noblesse,  who  was 
near  the  criminal,  alighted  off  his  horse,  that 
it  might  be  put  in  tlie  place  of  one  which  was 
tired  with  drawing  him.  At  length,  when  h« 
had  been  dravin  for  a  full  hour  by  the  horses, 
without  being  dismembered,  the  people,  rysh- 
ii^  on  in  crowds,  threw  themselves  upon  him, 
and  with  swords,  knives,  sticks,  and  other 
weapons  they  struck,  tor^  aod  mangled  hit 
limbs;  and  violently  forcing  dWro  fl-om  the 
executioner,  they  dragged  3iem  through  tlie 
s'treets  with  the  utmost  eagerness  and  rage,  asd 
burnt  them  in  different  parts  of  the  city.^ 

**  Sentence  of  Death  against  FaAVcn  R^vaiv 
i.AC,  May  S8,  1610. 

Etiractedfnm  theJUgisters  ofiheParhamenM, 

"  The  court,  consisting  of  the  great  eham- 
hers  of  the  Tournelle  and  tbe  Edict,  being  as- 
sembled, and  having  seen  the  criminal  pro^ed- 
ingB,  formed  by  tbe  presidents  and  eoesseUoie 
in  that  behalf,  appointed  by  oommission,  at 
the  requisition  of  the  king's  attorney- general, 
against  Fraucis  Ravailiac,a  practitioner  of  the 
law,  af  the  city  of  AngoaUme,  prwoeer  in  the 
Coodergerie  of  the  palace;  as  also  the  inform- 
ation made  against  him,  the  intfrrogatories, 
confessions,  answers,  and  cress  examinationa 
of  witnesses,  and  the  smte  of  the  case  by  the 
king's  attorney-general ;  and  the  said  Ravaillae 
having  been  heard  and  examined  by  the  eaid 
court,  touching  the  matters  laid  to  his  ebaige ; 
and  touching  the  verbal  process  of  the  interio* 
gatories  administrated  to  him  on  the  rack^ 
which,  by  order  of  the  said  court,  be  uadeiu 
went  on  the  S5th  of  this  month,  for  disee** 
very  of  his  accomplices  s  Oa  censideratioa  of 
the  whole, 

"  The  said  court  hath  declared,  and  dnth 
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Chnsti«n.  To  which  the  pannel  replied.  My 
Lord,  you  knovr  the  old  Proverb,  Turpe  est 
Doctori;  &c.  And  so  he  was  returned  to  prison 
for  that  night. 

Upon  the  SSd  day,  he  being  called  before  the 
said  committee,  who  sate  iti  the  town's  coun- 
cil-house, at  which  time  my  lord  Preses  said  to 

declare,  the  said  Ravaillac  duly  attainted  of  the 
crime  of  high-treason,  divine  and  human,  in 
the  highest  degree,  for  the  most  wicked^  most 
abominable,   and   most  detestable  parricide, 
committed  on  the  person    of  the   late  king, 
Hetiry  4.  of  good  and  laudable  memory ;  for 
reparation  whereof,  the  court  bath  condemned, 
and  doth  condemn  him,  to  make  the  amende 
honorable,  before  the  principal  gate  of  the 
ckurch  of  Paris,  whither  he  shall  be  carried 
and  drawn  in  a  tumbril  in  bis  shirt,  bearing  a 
lighted  torch  of  two  pound  weight,  and  that  he 
•ball  there  say  and  declare,  that  wickedly  and 
traitorously  he  hath  committed  the  aforesaid 
most  wicked,  most  abominable,  and  ritost  de- 
testable parricide,  and  murdered  the  said  lord 
tlie  king,  by  stabbing  him  twice  in  the  body 
with  a  knife ;  that  he  repents  of  the  same,  and 
begs  pardon  of  God,  the  kin||;,P  and  tlie  laws : 
from  thence  he  shall  be  carried  to  the  Greve, 
and,   on  a  scaffold  to  be  there  erected,  the 
flesh  shall  be  turn  with  red  hot  pincers  from 
his  breasts,  his  arras,  and  thighs,  and  the  calves 
•of  his  legs;  his  right  hand,  holding  the  knife 
wherewith  he  committed  the  aforesaid  parricide, 
shall-  be  scorched  and  burned   with    flaming 
brimstone ;  and  on  the  places  where  the  flesh 
has  been  torn  with  pincers,  melted  lead,  boil- 
ing oil,  scalding  pitch  with  wax  and  brimstone 
melted  together,  shall  be  poured :  after  all  this, 
he  shall  be  torn  in  pieces  by  four  hf)rses,  his 
limbs  and  body  burnt  to  ashes,  and  dispersed 
in  the  air.    His  goods  and  chattels  are  also  de- 
clared to  be  forfeited  and  confiscated  to  the 
king.     And   it  is  further  ordained,  that  the 
bouse  in  which  he  was  born  shall  be  pulled 
down  to  the  ground  (the  owner  thereof  being 
previously   indemnified)  and    that .  no   other 
-Miilding  shall  ever  hereafter  be  erected  on  the 
foandation  thereof  t    and   that  within  fifteen 
'days  after  the  publication  of  this  present  sen- 
tence, his  father  and  mother  shall,  by  sound  of 
•tnmipet  and  pablic  proclamation  in  the  city  of 
Angoul^me,  be  banished  out  of  the  kingdom, 
and  forbid  ever  to  return,  under  the  penalty  of 
■being  hanged  and  strangled,  without  any  farther 
form  or  process  at  law.    The  court  bas  ais^i 
•Ibrbidden,  and  doth  forbid,  his  brothers,  sisters, 
uncles,  and  others,  from   henceforth  to  bear 
the  said  name  of  Ravaillac,  enjoining  tliem  to 
change  it  to  some  other,  under  the  like  penal- 
ties ;  and  ordering  the  substitute  of  the  kinfr's 
'attorney-seneral  to  cause  this  present  sentence 
to  be  puulished  and  carried  into  execution, 
under  pain  of  beinjs  answerable  for  the  same ; 
and  before  the  -  execution  thereof,  the  court 
'  doth  order,  that  the  said  Ravaillac  shall  again 
nndergo  the  torture,  for  the  discovery  of  his 
accomplices/*         « 


him  :  Sir,  ye  are  called  here  again  to  see  if  ye 
will  adhere  to  your  former  confession  (openiii| 
a  paper  to  the  'pannel,  and  alledged  it  to  be 
subscribed  by  hiro.^  To  which  it  was  aiisweiw 
ed.  My  lord,  I  acxnowledge  no.  such  thing. 
Then  he  replied.  Sir,  ye  tee  what  is  upon  the 
table  beforeyou  :  I  shall  see  if  that  can  caose 
you  do  it.  To  which  it  was  answered,  By  tbtt 
torture  you  may  caose  me  blaspheme  God,  ss 
Saul  did  compel  the  saints ;  you  may  by  that 
torture  cause  ine  to  speak  amiss  of  your  lord- 
ship ;*  to  call  myself  a  thief,  a  murtlierer,  or 
warlock,  and  what  not,  and  then  pannel  me 
upon  it:  but,  if  ye  shall,  my  lords,  put  me  to 
it,  I  here  protest  before  God  and  your  lord- 
ship, that  nothing  extorted  from  me  by  tortare 
shall  be  made  use  of  against  me  in  judgment, 
nor  have  any  force  against  me  in  law,  or  any 
other  person  whomsoever;  but  to  be  plain 
with  your  lordship,  I  am  so  much  a  ctiristiaii, 
that  whatever  vour  lordship  shall  legally  prore 
against  me,  if  it  be  a  truth  I  will  not  deny  it. 
But,  my  lord,  on  the  contrary,  I  am  so  much 
a  man,'  yea,  and  a  Scots  man,  that  i  nertr 
held  myself  obliged,  either  by  the  law  of  God 
or  nature,  or  by  the  law  of  nations,  to  become 
my  own  accuser.  Then  said  my  lord  depate 
treasurer  to  the  Preses,  he  hath  the  devifs 
logic,  and  sophisticates  like  him.  Ask  at  him 
whether  or  not  that  be  his  subscriptioo  ?  to 
which  he  answered,  he  acknowledged  no  sudi 
thing.  To  which  Hattoua  answered,  bid  him 
say,  yea,  or  not.  Then  my  lord  Preses  said, 
(pointing  his  hand  to  the  Boot)  you  see  what 
is  before  you,  say  either  yea  or  not  He  an- 
swered, I  say  not;  and  &o  he  was  returned  to 
'  close  prison  as  before. 

Upon  the  24th  day  ihey  solemnly  assembled,  to 
wit,  with  their  Tobes,  in  the  pailiament  hoone, 
where  the  lords  of  the  session  sir,  at  which 
time  the  executioner  was  present  with  the 
boots,  and  the  pannel  being  brought  as  before 
to  the  bar,  the  lofd  preses  said,  you  are  oov 
brought  here  to  see  if  you  will  yet  confess  be- 
fore you  be  put  to  torture.  But  the  pannel 
knowing,  according  to  the  rate  of  the  Spanish 
Inquisition,  that  always  the  more  he  confessed, 
either  concerning  himself,  or  any  oth^r  person, 
the  more  severely  the  torture  would  be  made 
use  of,  to  make  him  confess  more ;  tlierefors 
he  answered  afker  this  manner:  My  lord,  I  shall 
study  brevity  by  speaking  a  few  words  what  I 
have  to  say,  to  wit,  that  I  have  been  oo«r 
these  two  full  years  in  prison,  and  more  than 
one  of  them  in  bolts  nna  fetters,  and  upwaHs 
of  thirty  weeks  in  close  prison,  so  that  my  ifl^ 
prisonnient  hath  been  more  intolerable  to  roe 
than  the  pains  of  many  deaths,  if  I  had  been 
capable  thereof :  yea,  and  it  is  well  known, 
that  within  a  sh^irier  time  in  regard  of  my  ifl»- 
prisonment,  several  have  made  away  tbert- 
selves  rather  than  endured  the  afBictioo  of  s 
prison  ;  but,  my  Lord,  ai»  obedience  to  the  ex- 
press comnrandment  of  God  hath  made  me  to 

•  See  what  Felton  said  to  bifbup  U«<1'' 
Proposition,  ante,  vol.  3,  p.  371. 
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undergo  all  hardships  I  have  hitherto  met  with, 
and  to  jundergo  this  present  torture ;  to  wit, 
the  preservation  of  my  life,  and  the  lives  of 
others,  as  far  as  it  is  in  my  power,  and  to  lieep 
off  innocent  blood  from  jour  lordship,  and  your 
families  and  relations,  wlrich  by  shedding  of 
mine,  doubtless  you  would  v  bring  upon  your- 
selves, posterity,  and  relations,  wrath  from  the 
Lord,  to  the  consuming  thereof,  until  there 
should  be  no  remnant  nor  escaping.  And  now 
my  Lords,  I  do  again  protest  before  Gud  and 
your  lordships,  that  whatever  may  be  extorted 
from  me  by  torture,  may  not  be  made  use  of 
against  me,  nor  any  other  person  in  judg.nent 
nor  have  any  force  in  law.  And  so,  my  Lords, 
I  have  done :  you  may  call  the  men  whom  you- 
have  appointed  to  your  work.  After  vfhich 
they  caused  the  macer  to  call  upon  the  execu-, 
tioner,  and  two  officers  appointed  for  that  effect, 
who  tied  him  in  an  armed  chair,  and  brougbtthe 
boots,  and  enquired  which  of  his  legs  they 
should  take ;  but  they,  after  speaking  amongst 
themselves,  commanded  the  executioner  to 
take  any  of  them,  upon  which  he  laid  the  left 
leg  upon  the  boot,  hot  the  pannel  lifted  it  out 
again,  saying,  Seeing  ye  judges  have  not  deter- 
mined it,  take  the  .^st  of  the  two,  for  I  freely 
bestow  it  in  the  cause ;  and  laid  his  right  leg 
into  the  torture ;  after  which  the  king's  advo- 
cate said,  I  shall  speak  but  one  word  or  two, 
but  notwithstanding  continued  his  d^ourse 
for  a  considerable  time ;  so  when  he  had  made 
an  end,  the  pannel  answered  thus;  My  Lord 
Preses,  the  advocate's  one  word  or  two  hath 
multiplied  to  so  many,  that  my  memory  can- 
not serve  roe,  in  the  condition  wherein  1  am,  to 
resume  them  so  as  to  answer  them  in  particular  : 
but  I  shall  answer  to  the  scope  of  his  discourse. 
First,  Whereas  he  bath  been  speaking  to  the 
sovereignty  of  the  magistrate,  I  shall  say  some- 
what- more  than  he  hath  said ;  to  wit,  that  the 
magistrate  whom  God  hath  appointed,  is  God's 
Deputy,  and  that  both  the  throne  and  the 
judgment  is  the  Lord's  while  he  judgeth  for 
God,  and  according  to  the  law  of^  God,  and 
that  a  great  part  of  his  office  is  to  deliver  the 
oppressed  out  of  the  hand  of  the  oppressor, 
and  to  shed  no  innocent  blood,  'according  to 
the  commandment  of  God  to  Zedekiah  by  the 
prophet  Jeremiah,  chap.  xxii.  3.  And,  my  lords, 
disobedience  to  his  commandment  brought  the 
wrath  of  God  upoi)  him,  his  princes^  and  the 
whole  nation  of  the  Jews,  chap,  xxxvii.  Se- 
condly, my  lord  advocate  hath  been  hinting  at 
the  sinfulness  of  lying  upon  any  account :  It  is 
answered,  my  lords,  that  not  only  lying  is  sin- 
ful but  also  a  pernicious  speaking  of  the  truth 
is  a  horrid  sin  before  God,  while  it  tendeth  to 
the  shedding  of  innocent  blood,  as  witnesseth 
that  of  Doeg,  Ps.  lii,  compared  with  1  Sam. 
xxii.  29.  But  what  my  lord  advocate  hath 
forged  against  n>e  is  false,  so  that  I  am  stand- 
ing opon  my  former  ground,  viz.  the  preserva- 
tion of  my  life,  and  the  lives  of  others,  as  far  as 
it  Ijiei  in  my  power,  the  which  I  am  expressly 
commanded  to  do  by  the  Lord  of  Hosts.  After 
which,  the  clerk's  servant  being  called  by  the 


advocate,  they  interrogate  him  of  many  ques- 
tions, upward  to  the  number  of  thirty,  only  tO' 
see  if  they  could  catch  him  in  a  contradiction, 
or  to  see  if  they  could  find  out  any  person  to 
witness  against  him;  twt  he  ui^derstandiu^ 
their  drift,  answered  as  foUoweth :  My  lords 
(nut  knowing  that  1  shall  escape  ^his  torture 
with  my  life)  therefore  I  beseech  you  to  re- 
member what  Solomon  says,  '  Ue  who  shew- 

*  eih  no  mercy  shall  have  judgment  without 

*  mercy.'  And  if  there  be  any  here  pre- 
sent, as  I  hope  there  are  few  or  none,  ye^ 
if  there  be  any  such  here,  whose  disposition  is 
so  eager  in  pursuing  after  innocent  blood,  that 
nothing  less  than  a  full  draught  will  satisfy 
them,  1  say,  let  such  remember  what  u  spoken, 
lUv.  xix.  5,  6.   *  Thott  Jtrt  righteous,  O  Lord, 

*  which  wast,  and  art,  and  shalt  l>e,  because 

*  thou  hast  judged  thus,  for  they  have  shed  the 
'  blood  of  the  Saints  and  Prophets,  and  thou 

*  hast  given  them  blood  to  drink,  for  they  are 
<  worthy,  &c.'  And  now,  my  Lords,  I  do  freely 
from  my  iieart  forgive  you  who  are  judges 
sitting  upon  the  Bench,  and  the  men  who  are 
appointed  to  be  about  this  piece  of  horrid  work, 
and  also  these  who  are  vitiating  their  eyes  be- 
holding the  same.  And  I  do  intreat  that  God 
may  never  lay  it  to  the  charge  of  any  of  you, 
as  I  beg  that  God  may  be  pleased  for  his  Son 
Christ's  sake  to  blot  out  my  sins  and  iniquities, 
and  never  lay  them  to  my  charge  here  nor 
hereafter. 

Quest.  Are  you  that  Mr.  James  Mitchel  who 
was  excepted  out  of  the  king's  act  of  grace  and 
favour,  or  not?  An$,  I  never  committed  any 
such  crime  deserving  me  to  be  excluded,  but 
rather  to  be  included,  protected  and  defended. 
Q,  Know  you  any  more  of  that  name?  A.  Yes, 
there  are  two  within  Midlouthian ;  and  what 
know  I,  but  there  may  be  more  elsewhere?  Q, 
When  knew  you  of  the  rising  in  arms,  Anno 
1666?  A.  My  Lords,  I  knew  of  it  when  the 
rest  of  the  citizens  knew  of  it.  Q.  When  was 
that  ?  A.  When  there  was  a  messenger  to  the 
council  for  that  effect,  and  when  Dalzel  and 
his  soldiers  marched  out  at  the  West  Pott  io 
order  thereto.  Q,  Went  not  you  out  of  the 
town  with  captain  Amot  ?  A.  JNo.  Q.  Where 
did  you  meet  with  James  Wallace?  A^  I  did 
not  know  biro  at  that  time.  Q.  Was  you  at 
Air?  or,  did  vou  join  with  the  rebels  there,  or 
any  where  else  ?  ^.  I  never  joined  with  any 
such.  To  which  my  lord  Hattoun,  treasurer 
depute,  replied,  saying,  My  Lord;  he  never  ac* 
knowledges  these  men  to  be  rebels*  To  whicli 
the  pannel  answered.  My  Lord,  1  shall  in  ail* 
swer  to  what  is  spoken  follow  Solomon's  advice, 
in  that  he  says,  at  some  times  even  a  fool  by 
holding  his  peace,  will  be  reputed  wise.  Wbc-r 
ther  or  not  Hattoun  took  it  to  be  spoken  of 
him,  I  cannot  tell,  but  there  was  nothing  re- 
plied thereto  by  any  of  them.  Q.  Where  wee 
you  at  the  time  of  Penthind?  A,  InEdin^aigb. 
Q.  Where  was  you  before  it?  A.  In  Edinburgb. 
Q.  Where  was  you  after  it  ?  A.  In  Edinburgh, 
Q.  Where  did  you  lodge  before  that  time  ?  A. 
In  one  GirseU  Whiteforti's.    Q.    Whw  did 
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you  9CR^  St  that  time,  aiuf  w«8  yoa  stilf  in  tbe 
10 wn,  or  not^  J.  Mj  Lord  Advocate,  I  do  irat 
know  what  jou  mean  bj  being  still  in  the 
town,  for  yoa  may  cafi  it  oat  df  the  town,  if  I 
waa  at  the  Wind-milf,  or  at  leith.  Q,  What, 
y99M  you  no  where  further  abroad^  than  at  such 
places  ^  A,  My  memory  cannot  serve  me  now, 
after  ten  years  space,  to  determine  where  I 
neither  do  I  keep  a  diurnal  of  times  p^st, 


was . 

nor  is  it  my  duty  so  to  do ;  neither  do  I  think 
any  man's  mamory  here  present  can  serve  bim 
for  to  long  a  time :  But  this  I  judge,  that  it  is 
my  duty  ever^  day  to  be  about  my  lawful  em- 
ptoyment  and  calling,  according  as  God  hath 
commanded,  and  therewith  to  rest  satisficJd. 
Q.  What  took  you  -out  of  the  town  at  that 
time?  A.  I  was  making  myself  ready  to  go 
ever  to  Flanders.  Q.  With  whom  went  you  ? 
A.  With  one  John  Forrester,  an  Osttender.  Q. 
How  bng  was  it  after  Penthind  befbre  you 
vrent?  A.  I  cannot  tell.  Q.  €au  yoir  not  give 
i&  a  guess  ?  A.  About  a  month  or  six  weeks. 
i}.  What  was  you  doing  all  that  time  ?' il'.  I 
was  making  myself  ready,  and  thereafter  there 
oame  a  contrary  wind.  Q'.  Who  was  merchant 
in  the  ship  f  A^l  enquired  not.  Cf.  But  went 
not  the  merchant  along  with  you^?  A.  No.  Q. 
What  was  the  reason  of  that  ?  A.  It  was  the 
time  of  the  DutcK  War  against  the  £nglish, 
amd  .at  soch  times  merchants  of  shipft  do  not 
hazard  their  per^ns  with  their  goods.  But  com- 
mit  their  affairs  to  factors  abroad.  Q,  How 
long  stayed  you  there  ?  A»  About  three  quar- 
ters of  a<  year.  Q.  Why  stayed  yoo-  so  long 
there  ?  A.  It  was  a  space  ben>re  I  was  ready 
x»  return,  and  tliereafter  Che  report  of  peace 
came,  which  thereafter  followed,  and  I  thpnght 
it  better  to  wait  a  little  time  than  hazard  in 
war.  Q.  With  whom  came  you  home  again  ? 
'A'^  With  Dutchmen,  who  were  Amsterdamers. 
Ct.  W-aa  there  no  Scotsman  with  you?  A,  I 
have  told  you,  my  Lords,  I  came  home  witfi 
ENitchmen.  Q.  Who  was  the  skipper  of  the 
ship  ?  if .  r  cannot  remember,  but  he  came  to 
Lime  Kill»for  ■  loading  of  coals  from  sir  James 
Ha^ket.  9.  What  goods  fetcht  ^ou  home  ? 
A»  I  cannot  eemember  the  particbiars.  Q. 
Where  did  yoo  enter  them  I  A.  I  mad^  the 
best  shift  I  could  to  shun  the  customers.  At 
which  sir  WilUam-  Parvas  risetli  >xo  cause  call 
the  excisemen ;.  to  which  the  pannel  replied, 
O  sir  WilKam,  it  war  out  of  your  time  and 
theirs.  Q,  Did  you  know  Peniry?  A.  Yes. 
(|.  1%  he  livfng?  A.  If  o.  Q.  Did  you  know 
sir  James^  Stirihi,  and  Mr.  Robert  Fergoson  > 
AfT*  they  aKve?  A.  Itey  are  both  dead;  the 
oa^in  this  town,  and  the- other  in  the  Indies, 
Mng"  called  by  the  Indian  merchants  to  be  a 
minister  in  one  of  their  plantations.  Q.  Knew 
3^au>  William  Ybung,  and  whose  tenant  he  was  ^ 
Ak  YW;  I  both  knew  him,  and  that  he  was-  a 
tanant  of  sir  John  Gibson's.  Q.  Bought  yoa 
^  korsw  ftwm  him  ,8t  that  time^  A,  I  never 
boofhf  »  horse  from  htm;  Q.  From- whom 
hmijomi  a  horse,  when  yotr  went  oot  of  the 
xminY  A,  There  was  none  in  thecitywho  had 
^taaiMt  10  lead  fat  hire^  who  wookhhate  re* 


fusad  me  for  my  money.  Q,  Bbt  of  whom  bad 
you  a  horse  ?  A.  Where  I  could  have  none,  I 
took  me  to  my  feet. 

Which.  Examination  being  ended,  Ibe  ae» 
cutioner  being  commanded  thereto,  took  dowi 
his  leg  from  off  a  chest  upgn  which  it  had  been 
lying  the  whole  time  in  the  Boot,  aod  it  being 
set  upon  the  ground,  ha  began  to  throat  in  the 
shafts,  aod  drive  the  wedge.  And  at  evetj 
stroke  they  enquired,  if  I  bad  any  mors  to  Wf, 
To  which  ic  was  answered.  No  more^ny  lordi; 
aod  thus  it  continued  to  the  number  of  niac 
strokes^  upon  the  head  of  the  wed^,  at  the  ead 
of  which  be  fell  by  into  a  little  swarfe  tbroogli 
the  extremity  of  pain,  at  which  theex«culiM<r 
cried  out,,  Alas !  my  Lords,  he  is  §fine^  he  is 
gone.  Then  they  commanded  to  i^ve  off  tht 
torture,  and  rising  from  tbeir  seats  weut  awav. 
After  which  he  was  returned  lo  the  Tolboeik, 
being  carried  by  his  firieads  in  the  chair  ia 
which  he  was  tied  during  the  time  of  bii 
torture. 

He  still  continued  prisoner  in  tbeTolboetb, 
till  the  7th  of  Jan.  1678,  when  they  proceedd 
against  him  before  the  justices^  as  follows: 

29  Car.  »,  1678. 

Curia  Jnstidaris.  S.  D.  N.  Regis  tenU  io  Pra- 
torio  Barp  de  Edenburai,  Septimo  dioMca- 
sis  Januaniy  1678.  Per  bunorabiles  riros 
Dominos  Archibaldum  Primpose  de  Caring 
toun  Justidariom  Generalea,  Jaeobooi 
Fouclis^de  Colintoun,  Itobeitum  Nairn  dtf 
Strathurd,  Joannem  Lockhait  de  CastlehiU,; 
Davidem  Baliuuv  d«-  Ferret,  et  Tbomiia 
'Murray  da  Glenduick,  Commissiooaiioft 
Justiciarie  dicti  S.  D.  N.  Regis. 

Curwi  kgiiinu  affirmato, 
Intran'  Mr.  Jumei  Mitchely  Prisoner- 
Indicted  and  accoaed,  fi>rastnuch  as  bj  diif 
common  law  and  law  of  natrons,  and  the  Isi* 
of  this  inngdom,  murder  and  the  assaulttag  and 
attemfirting  npon  any  person  or  persons,  by  wty 
of  forethought  felony  '  et  per  insidias  et  lodiis- 
*■  triam,'  of  purpose  and  design  to  kill,  are  msi( 
;  atroeious  and  detestable  crimes,  desCructire  ttf 
and  against  the  being  of  human  society,  and  srs 
severely  punishable,  but  especially  when  the  same 
are  committed  upon  the  persons  of  coonKllon 
and  other  officers  who  do  represent  authoritjT} 
and  are  liable  to  the  mistakes  and  malice  of 
wicked  persons  fot  doing  their  doty,  of  when 
the  same  afe  committed  upon  the  persons  of 
churchmen,  bishops  or  ministers,  who  are  of 
:  the  sacred  function;  who  by  the  laws  oi  all  oa- 
tions  are  privileged  and  secured,  so  much  as  csfl 
be,  from  the  muice  and  sacrilegious  attempts  of 
:  wicked penons;    And  particnlarly,  it  is  statotc 
by  tlie  fourth  act  of  the  sixteenth  parliaraeot  of 
:  kmg  James  the  6th,  that  whatsoever  person  in- 
vades or  pursues  aay  o£the  lords  of  session,  s^ 


I 


pmiMmettt  of  hit  msjei^s  royal  fiither  in  i-  >• 
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163S,  intitulat',  anent  the  invading  of  ministers, 
it  is  statute  that  the  same  bhall  be  extended  to 
all  archbishops,  bishops,  and  ministers  whnts^i- 
ever.     And  be  the  fourth  act  of  his  majesty's 
second  parliament,  and  secopid  session  of  the 
same,  it  is  statute,  Tiiat  whatsoever  persons 
■  shall  be  guilty  uf  the  assaulting  the  lives  of  mi- 
nisters, that  they  shall  be  punished  with  the 
pain  of  death  and  confiscation  of  their  move- 
ables.    And  be  the  laws  and  acts  of  parliament 
of  this  kingdom,  the  mutilation  and  dismember- 
acion  of  any  of  his  majesty's  subjects,  by  way 
of  forethought  felony,  is  a'ne  high  and  capital 
crime,  and  punishable  with  the  pain  of  death. 
Nevertheless,  it  is  of  verity,  that  ^e  having 
•haken  oflf  all  fear  of  God  and  conscience,  re- 
spect and  regard  to  his  majesty's  authority  and 
laws,  and  conceiving  a  deadly  hatred  and  malice 
against  a  reverend  rather  in  God,  James  arch- 
bishop of  St.  Andrews  (a  person  who  had  never 
known  or  seen  you^  so  as  to  take  notice  of  you, 
and  much  le^  had  given  you  any  offence), 
without  any  ground  or  quarrel,  and  upon  ac- 
count only  that  he  was  advanced  and  promoted 
ti>  be  archbishop,  and  to  be  of  his  majesty's 
privy  council,  and  did  serve  God  and  his  ma- 
jesty faithfully  in  the  saids  stations  and  offices ; 
you  did  daily  contrive,  resolve  and  design  the 
murder  and  assassination  of  the  said  archbi- 
•hop :    and  in  order  thereto,  having  provided 
yourself  with  a  pair  of  long  Scots  iron  pistols 
near  musket  bore,  you  did  upon  the  9tb  day  of 
Jolv,  1668,  or  ane  or  other  of  the  days  of  the 
said  month,  proceed  and  take  the  opportunity 
to  execute  and  go  about  your  horrid  and  cruel 
design,  when  the  said  archbishop  in  the  after- 
noon of  the  said  day  did  come  down  his  own 
stair,  and  was  going  to  his  coach,  beiug  to  go 
abroad  upon  his  occasions  with  -a  reverend  fa- 
ther in  God,  Andrew  bishop  of  Orkney.     And 
vou  having  a  charged  pistol  with  powder  and 
ball,  did  most  cruqlly  and  felooiuusly  assault 
the  saids  bishops,  and  did  fire,  discharge,  and 
shot,  the  said  pistol  upon  them,  being  within  the 
said  coach  ;    and  God  of  his  goodness  having 
preserved  the  archbishop  whom  you  intended 
to  murder,  you  did  by  the  said  shot  grievously 
wound  the  bishop  of  Orkney,  to  the  great  ha- 
zard and  danger  of  his  life ;    so  that  having,  for 
a  long  time,  and  with  great  pain,  torture,  and 
ezpence  of  blood,  languished  of  the  said  wound, 
being  in  a  most  dangerous  place  in  the  joining 
of  the  hand  and  arm,  where  there  is  a  conflu- 
ence of  nerves  and  fibres,  he  never  did  recover 
bis  health  to  thaU  measure  and  vigour  that  he 
had,  or  might  have  had,  if  he  had  not  gotten  the 
said  wound.      And  he   was  mutilat  and  dis- 
membered as  to  his  arm  and  hand,  so  that  lie 
could  make  no  use  of  the  same,  hut  languished 
thereof  until  he  died.      And  after  you  had  at- 
tempted and  committed  the  said  assassination 
and  vilUny  '  tanquam  insidiator  et  per  indus- 
*  triam,'  and  by  way  of  forethought  felony,  ye 
did  go  away  and  escape  through  the  mulntude 
and  throng  that  had  gathered  upon  the  nnise  of 
the   said   shot, .  having  another,  charged    and 
l>ended  pistol  in  you^  bands,  of  purpose  and  de* 

▼OU  ▼!• 


sign  to  have  killed  any  person  who  should  haw 
offered  to  take  and  apprehend  you.  The  fora* 
said  attempt  and  villany  being  without  any  pi|« 
rallel,  the  circumstances  being  considered,  vis. 
That  it  was  committed  by  one  who  professed  to 
be  of  the  reformed  religion,  and  who  did  pre* 
tend  to  be  and  serve  as  a  chaplain  in  several 
families ;  that  it  was  committed  to  the  great 
scandal  and  disadvantage  of  Christian  rel^oa, 
and  especially  of  the  Protestant  reformed  reli* 
gion,  tne  professors  and  preachers  of  the  same, 
having  so  much  declared  a^ust,  and  be  their 
preaching  and*  writing  having  expressed  their 
detestation  of  such  attempts  and  practices  com- 
mitted  by  persons,  and  owned  by  writers  of  the 
Roman  profession :  and  that  it  cannot  be  in* 
stahced  that  any  of  the  Protestant  religion  wm 
guilty  of  any  attempt  upon  the  account  of  re- 
ligion :  and  that  the  worst  of  men  being  ashamed 
to  commit  such  villanies ;  for  covering  of  the 
same,  and  for  their  security,  doth  take  the  op- 
portunity of  darkness  and  solitude,  in  corners 
and  solitary  places;  your  malice  was  so  impla- 
cable, that  you  was  prodigal  of  your  own  life  ti> 
be  master  of  the  lire  of  the  said  archbishop  ; 
and  in  the  high  street  of  Edinburgh,  and  in  the 
day-light,  and  in  the  face  of  the  sun,  and  be- 
fore many  witnesses,  near  or  at  a  little  distance 
from  the  said  coach,  where  you  could  not  hut 
expect  to  be  presently  seized  upon,  you  did  de- 
vote yourself  and  did  adventure  to  commit  the 
said  most  villainous  and  wicked  attempt.  Yet 
notwithstanding  of  all  the  saids  a^ravation9*and 
circumstances  of  horror  and  remorse,  you  did 
continue  iu  your  implacable  malice,  and  did 
•converse  and  keep  correspondence  with  Robert 
Cannon  of  Mondrogatt,  and  with  — -  Welsl^ 

of  Cornlle,  and Mao-Cleland  of  Barscop^ 

decUred  and  excepted  rebels  and  traitors;  had 
divers  meetings  with  them,  and  upon. discourse 
concerning  the  said  attempt,  every  one  of  the 
saids  persons  putting  it  upon  one  another,VheQ 
it  was  put  to  you,  you  said  and  uttered  these^ 
or  the  like  speeches, '  Shame  fall  tl\e  misse,'  and 
that '  ye  should  make  the  fire  hotter :'  And  a^ 
ter  the  time  and  attempt  foresaid  in  the  year 
1668,  and  subsequent  years,  months,  and  days 
of  the  saids  respective  years,  and  in  ane  or  other 
of  them,  your  guilty  conscience  disquieting  anil 
pursuing  you,  you  did  rove  and  go  abroad  seve-  ' 
ral  times  to  Holland,  England,  and  Ireland,  un- 
til divine  justice  did  drive  and  bring  you  back 
to  this  kingdom,  that  justice  mip^ht  be  satisfied 
and  vindicat,  in  some  measure,  where  you  had 
committed  so  great  villanies.  After  your  return 
you  did  proceed  to  that  height  of  boldness  and 
confidence^  or  rather  impudence,  that  you  did 
repair  to  and  live  in  Edinburgh,  and  was  mar- 
ried there  with  your  wife,  who  is  yet  living,  by 
Mr.  John  Welsh,  who  is  a  declared  and  except* 
ed  traitor,  and  forefault  for  his  accession  to  the 
rebellion,  1666.  And  your  boldness  was  so 
ereat  in  out- daring  both  God  and  authority, 
that  for  a  long  time  ye  have  been  lodged  aodr 
has  kept  a  ?»hop  near  that  place  where  the  arch*' 
bishop  doth  and  is  in  use  to  lodge  when  he  is  in 
Edinburgh^  until  at  length  ye  was  diicof  ered 
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:mid  appreh^itdedy  having  upon  you  when  you 
^as  tftk^o  ihe  sdoae  pistol  which  ye  shot  when 
-ye  commitied  the  said   utteinpt,  which  was 
.ibuad  under  your  coat  barged  with  powder 
.  and  three  ball,  of  purpose  to  attempt  again  and 
•execute  your  bloody  de^ij^n  against  the  said 
»«rcbbishop»  at  least  against  any. person  wiio 
.should  offer  to  take  you.     From  all  which  pie- 
,miscSy  it  is  evident  that  you  ure  guilty  oF  the 
-falds  atrocious  crimes  of  murder  and  assassina- 
tion hy  way  of  forethought  felony,  and  is  a  Per- 
•cussor  rt  Siccarius,  and  of  mutilation,  and  of 
the  other  crimes  above-mentioned  :  and  there- 
fore the  saids  pains  ou^ht  to  be  iuAicted  upon 
you  asaue  murderer  and  nssassinat,  and  as  guilty 
.of  the  crimes  forcsnids,  in  ane  exemplary  man- 
.ner  to  the  terror  of  others. 

Penuer,  Sir  George  Mac  Kenzie  of  Rose- 
baugh^  our  sovereign  loid^s  Advocate. 

Proctors  in  Defence^  Sir  George  Lockhart. 
.  Mr.  John  Eleis. 

His  majesty's  advocate  produced  ane  War- 
rand  from  his  majesty's  privy  council  fur 
persuing  the  said  Mr.  James  Mitchct,  whereof 
the  tenor  follows ;  Edinburgh,  the  sixth  day  of 
December,  lt)77,  the  Lords  of  Ikis  majtsjy's 
-privy  council  do  hereby  ^raut,  order,  and  war- 
iandlosir  George  Mac  Kenzie  of|Iloseh[iugh, 
his  majesty's  advocate,  to  raise  and  purs'tea 
critninal  process  before  the  Lord»  commission- 
ers of  justiciai^  against  Mr.  James  Mitchel  for 
the  assassination  attempted  by  him  upon  the 
arckbiahop  of  Saint  Andrews  and  the  bishop 
of  Orkney.    Extract  be  me, 

(SicSut)scribitur.)    Al.  GiB^ox. 

Master  John  Etets  advocate  produced  ane  act 
•of  his  majesty's  privy  council  impouering  sir 
Oeorge  Lockhart  and  l^n  to  appear  for  ihe 
panriei's  defence,  whereof  the  tenor  foilows ; 
Edinburgh,  the  third  day  of  January,  1678,  the 
Xords  of  his  mnjesty's  privy  council,  having 
^considered  a  petition  presented  in  bthulf  of 
Itfr.  James  Mitchel  prisoner,  representing,  that 
be  is  upon  Monday  next  to  undergo  a  trial  be- 
fore thej'astices  at  the  instance  of  l-.is  majesty's 
iidvocaie,  as  the  alledged  peison  who  shut  a 
pistol  at  the  archbishop  of  St.  Andrews  :  Yet 
no  advocate  will  undertake  to  appear  for  him, 
without  they  be  specially  commanded  so  to  do. 
And  there/ore  supplicating,  that  sir  George 
Lockhart  and  Mr.  John  Eleis,  adrocntes,  may 
be  ordered  to  that  effect,^  the  saids  Lords  do 
hereby  order  and  recommend  the  said  f-ir 
George  Lockhart  and  Mr.  John  Eleis  to  appear 
and  plead  for  the  supplicant  before  the  justi- 
ces, m  the  cause  above  mentioned,  upon  Mon- 
day next,  and  other  diets  of  that  process,  and 
appoints  intimation  to  be  made  hereof  to  the 
said  sir  George  Lockhart  and  Mr.  John  Eleis, 
lind  to  the  petitioner.     Extract  by  me, 

(Sic  Suhscribitur)    Al.  Gibson. 

His  majesty's  advocate  declares  he  passes 
from  my  Lord  Justice  General  as  a  witness  in 
this  cause. 

Mr.  John  Eleis  advocate,  as  proctor  for  the 
p%iinel|  dcciacfs^  tint  they  sustain  roy  Lord 


Justice  General  to  be  a  judge  in  this  caist 
notwithstanding  of  his  being  cited  as  a  witocsi 
both  by  pursuer  add  defender. 

Mr.  James  Mitchel  pannel  denies  the  Hittaj, 
and  any  pretended  confession  alledged  emitted 
.  by  him. 

Mr.  John  Eleis  for  the  pannel  allcdges,  ihit 
he  cannot  pass  to  the  knowledge  of  any  assikc: 
And  the  conclusion  tliat  the  pannel  has  conn 
mitted  murder,  cannot  be  interred  from  thi 
subsumption  of  the  libel,  because  by  the  lawf 
of  this  kingdom,  the  civil  law,  the  common  opi- 
nioh  of  doctors,  the  law  and  general  custom 
ofall  nations, '  Kudus  conutus  et  aflectus  sine 
'  en'cctu,'cven  in  the  most  atrocious  crimes,  ex- 
cept treason,  parricide,  and  other  excepted 
crimes,  is  not  punishable  by  death.  And  it 
were  against  all  reason,  seeing  punishments 
ought  to  be  proportional  to  the  crimes,  that  a 
naked  and  simple  design  of  mutder  should  bt 
punished  as  mucder  that  had  taken  effect.  <  £t 
*  in  crimiiiibiis  graviorilius  et  graviisimis/  viz. 
'  Adultcrmm,  Furtom,  Sndomie,  &c.'  thi  naked 
,  design  is  not  punithed  '  peena  ordinaria,'  eren  bj 
the  civil  law.  And  though  *■  Lex  CurnelLi de 
^  siccariisi'  by  ane  extraordinary  stretch  does  de- 
clare '  si  quis  cum  telo  ambulaverit/yetitisbat 
a  statutory  law,  and  deregot  to  by  the  law  of 
nations,  and  the  special  laws  of  our  nation,  in 
so  far  as  murder  in  our  law  is  defined  to'be, 
and  has  only  place  in  '  inter  feet  is  per  fetoniaoi,' 
and  tiiese  who  were  killed  upon  foretboQvht 
ftlon}'.  (2do.)  In  so  far  as  the  libel  concludes 
Lien  guiUy  of  assassination,  the  same  is  no 
\^ay5  relevant,  it  being  biKh  a  terra  and  a  crime 
unknown  in  our  law.  And  be  the  laws  and 
acts  of  parliament  of  this  nation,  the  subjects 
of  Scotland  me  to  be  governed  by  the  laws  of 
Scotland.  And  thoufi^h  the  crime  of  assassina- 
tion VI  ere  i^point  of  dittay  by  our  law,  as  it  is 
not;  yet  it  ts  nut,  nor  cannot  be  pretended  be 
was  hired  for  that  effect,  nor  is  it  libelled.  (3tio.) 
In  sua  far  us  the  libel  concludes  tiie  pain  of 
death  fur  mutilation  of  the  bishop  of  Orkney; 
it  is  answered,  that  the  same  is  no  ways  rele- 
vant. And  the  said  conclusion  cannot  be  in- 
ft^rred  from  the  subsumption,  because  the  act 
of  parliament  does  only  declare  demeaibraiicn 
to  be  punished  as  slaughter.  (Sdo.)The  s^id 
act  declares  demembration  to  be  only  puni&bed 
as  slaughter  when  it  proceeds  upon  forethooght 
felony.  (3tio.)The  baid  act  requires  another  qua- 
lification, vi2.  That  it  be  parsued  be  the  party  • 
None  of  which  can  be  subsumed  upon  in  this 
case,  because  it  is  not  liltrlled  that  tlie  bishnp 
was  dismembered,  or  had  his  hand  cut  off,  but 
only  had  a  wpundin  the  Irand.  And  the  libel 
does  expressly  bear,  that  the  bisliop  of  Orkney 
got  the  shot  in  his  hand  accidentally,  wbeit  die 
design  was  against  the  bishop  of  Saint  Andrews* 
and  so  wi\s  not  upon  forethought  felony  »s  to 
him.  And  lastly,  the  bishop's  nearest  of  kio 
does  not  concur  nor  pursue,  which  is  a  special 
requisite  in  tlie  said  act  of  parliament  Likeas 
the  said  act  is  exolet,  and  in  no  register  can 
it  be  made  apnear  tliat  any  person  was  cnpi^ 
4ally  puoiiheU^foi'  di&membraiioa ;  But  upA 
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the  contrary,  many  accused  and  condemned  in 

nrbuary  puuisbaieBts.  So  titat  the  libei  U  no 
ways  relevant  as  to  that  article,  for  the  reasojis 
foresaids;  specially  seeing  dismembrution  is  not 
so  mach  here  as  libelled  or  pretended.  And 
whereas  it  isinsinuac,  tiiat  ilie  bishcgf)  did  lan- 
guish and  die  of  the  said  vvound  ;  It  is  answer- 
ed, that  tlie  libel  is  no  ways  relevant,  he  con- 
ceived, because  it  is  not  libelled  that  the  wound 
was  *  ex  sun  natura'  lethal  or  mortal.  And  it  is 
offered  to  be  proven,  that  the  bishop  did  live 
aeveral  years  thereafter,  and  go  about  his  ordi- 
nary function  as  a  hibhop,   by  preaching,  &c. 


hich  is  a  suSlcient  ground  of  exculpation  and    amined  upon  oath,  as  to  the  most  material  part. 
"*" of  the  crime,  viz.  his  complices,  which  makes  if 


defence. 

4td.  In  sua  far  as  tlie  libel  is  founded  upon 
the  act  of  par4iamcnt  anent  invading  of  coun- 
sellors, it  is  answerer),  that  tliis  present  case 
does  not  fall  under  the  compass  of  the  said  act 
of  parliament,  because  it  is  not  libelled  that 
the  cause  of  the  pretended  invasion  of  the  arch- 
bishop was  upon  the  account  he  was  in  the  pro- 
secution of  his  majesty's  service ;  but  upon  the 
contrar  it  may  appear  strange  to  any  rational 
man  '  Quorsum  et  'cui  bono  be'  could  have 
done  it. 

5to.  As  to  the  acts  anent  invading  of  mi- 
nisters, they  import  no  capital  punishment,  but 
only  contiscation  of  moveables,  and  as  to  which 
the  said  ac(s  are  opponed,  and  as  to  the  act 
1670,  it  is  posterior  to  the  fact  libelled. 

In  sua  far  as  the  libel  seems  to  be  founded 
on  a  confession ;  and  in  sua  far  as  the  con- 
fession may  be  made  use  of  as  a  sole  or  conjunct 
probation,  the  pannel  .does  object  against  the 
samen  upon  the  grounds  and  reasons  following. 
Primo,  if  any  such  confession  was  emitted  by 
the  pannel,  which  he  has  absolutely  denied  in 

})reseQce  of  your  lordship  (no  ways  acknow- 
edging  the  hbel)  no  respect  can  be  had  there- 
to :  and  it  is  not  probatorie,  because  the  samen 
is  extrajudicial  and  extra  Bancam,  in  regard 
it  is  not  made  in  presence  of  the  assise,  who 
are  judges  to  the  probation,  which  is  expresiJy 
contrar  to  the  90  Act  7.  parliament,  king 
James  6.  which  requires  the  bail  probation  to 
be  led  in  presence  of  the  assise  and  party.  And 
which  act  of  parliament  was  not  only  made 
for  security  of  pannels,  as  to  a  just  and  legal 
procedure  against  them  ;  but  also  that  the  as- 
sisers  to  whom  tiie  truth  of  the  litres  of  the  sub- 
jects of  this  kinj^dom  is  committed,  as  to  the 
point  of  probation,  might  not  proceed  upon 
fame  and  report,  but  upon  a  clear  probation 
hefore  them.  For  if  that  were  not,  the  assise 
would  be  altogether  deprived  to  know  how  the 
confession  was  emitted,  if  spontaneously  or 
*  ex  constantia  vel  trepidatione,  or  spe  veniae.' 
And  the  most  that  ever  was  sustained  in  this 
case^  was,  that  the  assise  did  find  a  party  guilty 
vpon  a  confession  emmitted  before  a  quorum  of 
.the  justices  in  a  fenced  court.    £sto  the  said 

gretended  confession  should  be  sustained  pro- 
ative,  as* for  the  reasons  above-represented 
(the  pannel  with  all  suhmissiou  to  your  lord- 
ahipt  humbly  conceives)  it  cannot:  yet,  if  any 
such  confession  was,  it  it  null  because  it  was 


'  elicete  spe  veniae  et  immunitatis.'  And  for, 
proving  thereof,  the  panuel  does  repeat  his  ex- 
culpation, which  he  conceives  is  relievant  in 
law  ;  and  craves  the  witnesses  therein  to  be 
examined  upon  the  contents  thereof.  2do.  1*he- 
said  coufession  being  emitted  *  extra  judicium 
'  et  spe  venia;,*  as  «aid  is,  *  est  in  se  nulla,' 
and  cannot  be  confirmed  or  validitat  by  the 
testimony  of  any  witnesses  whatsomever.  And 
to  evidence  that  the  pannel's  life  was  never 
intended  to  be  taken  upon  the  said  pretended 
coufession  :  The  same  (if  any  was)  is  opponed  ; 
by  which  it  evidently  appears  that  he  was  ex* 


more  than  evident,  that  it  being  *  in  materia 
'criminaleetcapitJilc/  in  which  oaths  cannot  be. 
taken  by  law,  rer.ders  the  confession  null  and 
invalidat,  at  least  makes  it  evident  that  the 
libel  has  been  restricted  *  ad  civilcs  elfectus.' 

My  lord  advocat  insists  in  the  first  place 
upon  the  fuurih  act  of  the  16th  parliament, 
James  6.  By  which  nudus  conutus  attemptini^' 
and  invading  though  nothing  follow,  is  found 
relevant  to  infer  the  pain  of  death.  But  so  it. 
is  that  the  said  JV^r.  James  Mitchel  did  attempt 
the  kilhog  the  Archbisliop  of  St.  Andrews,  a 
privy  counsellor;  which  attempt  f  deveni  tad 
actum  proximum,'  the  said  Mr.  James  having 
done  all  tluit  was  in  his  power.     And  as  to  the 

?[unlity  adjected  in  the  act,  insinuating  the  def- 
ence, that  it  must  be  proven,  that  it  was  for 
doing  of  his  m.'^jesty's  service;  it  is  replied^- 
That  this  quality  is  inferred,  and  cannot,  nor, 
requires  not  to  be  otb^rways  proven,  than  by  a 
presmncd  inference.  For  the  design  of  the  at- 
tempter  being  ane  act  of  the  mft\d  and  tlie  secret 
of  the  heart,  it  cannot  be  other  ways  proven, 
but  simply  by  the  attempting  a  secret  coun- 
sellor, or  any  of  his  raajesty's  officers,  against 
whom  ihe  pannel  could  have  no  quai'rel,  but 
for  doing  of  his  duty,  and  therefore  the  laif 
still  concludes '  the  same,  except  the  pannel 
\> ill  offer  to  condescend  upon  another  relevant 
reason,  viz.  any  private  fead ;  for  if  it  were 
otiierwise,  the  act  would  be  absolutely  useless, 
since  any  person  might  attempt  or  kill  a  privy 
counsellor,  it  being  impos^ble  to  prove  what 
was  the  design.  i\nd  this  act  was  desi^^ned 
merely  to  make  all  attempts  against  privy  coun« 
sellors,  punishable  by  death  ;  for  .otherwise  it 
could  be  no  fence  nor  protection  for  privy  couiv* 
sellers  if  it  were  only  grante<l  to  them  under  a 
quality  which  were  impossible  to  be  proven* 
Nor  can  this  seem  hard,  since  the  subjects  have 
only  themselves  to  blame,  who  attempt  against 
the  lives  of  privy  counsellors.  And  it  were  very 
ridiculous  to  think,  that  if  the  brother  of  q 
pannel  should  attempt  to  kill  the  judge  qk 
king's  advocate  immediately  after  a  process, 
that  it  were  necessar  to  prove  the  design 
otherwise  than  by  the  natural  contingency 
which  obviously  arises  from  the  quality  and  cir« 
cumstances  of  the  perpetration  :  but  in  this 
case,  as  Mr.  James  Mitchel  is  a  person  who  can 
condescend  upon  no  private  ofifsnce  betwixt  the 
archbishop    and    bim^  .they    beipg    absolutf 
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ttrangen  to  one*  another ;  so  besides'  the  pre- 
iomption  of  law  above  specified,  it  is  offered 
in  foitificatiou  of  the  act,  That,  Primo,  the  said 
Ifr.  James  owns  himself  to  be  of  a  profession, 
who  hates  and  execrates  that  hierarchy,  and  of 
^vhich  sect  the  unhallowed  penman  of  Neph- 
tali  declares  it  lawful  to  kill  those  of  that  cha- 
racter. Sdo.  It  is.  notour  and  offered  to  be 
proven,  that  Mr.  James  himself  defended  that 
It  was  lawful  to  kill  such,  and  endeavoured  by 
wrested  places  of  scripture  to  defend  himself, 
and  gain  proselytes  thereby.  And  if  need  were, 
as  there  is  none,  it  Is  specificly  and  distinctly 
offered  to  be  proven,  that  he  acknowledged  that 
the  reason  why  he  shot  at  the  archbishop,  was, 
1>ecauBe  he  thought  him  a  persecutor  of  the  ne- 
£irious  and  execrable  rebels  who  appeared  on 
Pentland>hills :  nor  can  designs  nor  acts  of  the 
mind  be  otherwise  proven  than  by  such  emitted 
declarations,  arguments  and  acknowledgments. 
Ziike  as  in  the  whole  course  of  our  law,  the  in- 
vading or  attempting  an^  of  that  sacred  func- 
tion is  still  declared  equivalent  to  killing :  And 
though  the  last  act  be  posterior,  yet  it  is  suffi- 
cient to  demonstrate  and  clear.  And,  Stio,  By 
the  Common  Law  conattu  B.nd  endeavour  is  in 
triminibut  airocissimii  punishable  by  death, 
^  obi  reus  devenit  ad  actum  praximum  et  omne 
'  qood  in  se  erat  fecit,'  which  is  iu  itself  most 
Teasonable,  since  the  atrocity  of  the  crime 
ffaonid  put  the  same  even  beyond  ane  attempt. 
And  there  can  be  nothing  more  just  than  that 
the  extraordinariness  of  a  crime  should  have  an 
extraordinary  allowance.  And  guilt  attempted 
in  atrocious  crimes,  snch  as  sacrilegious  assassi- 
nation, is  in  the  eye  of  tlie  law  as  great  and 
greater  than  the  stealing  ane  horse  or  cow,  spe- 
cially where  security  from  the  effect  proceeded 
from  no  innocency  in  the  committer,  who  did 
all  he  could ;  but  from  the  special  providence 
ef  God  disappotuting  the  effect  of  a  cause  he  so 
much  hated.  And  Carpsovius  requires  only 
three  qualifications  to  make  endeavour  pu- 
nishable by  death  :  Primo,  *  Quod  ^ventum 
'  erat  nd  actum  morti  proximum.    (Sdo.)  Quod 

*  oonttetit  per  assasinom  quin  consuramaretur 

*  delictum.  (Stio.)  Qood  occidendus  fortuito 
'  casa  tantum  evaserit  ;*  all  which  concur  but 
too  well  here.    And  that  in  <  omnibus  crimini- 

*  bus  atrocissimns  Conatus'  is  punishable,  is 
dear  from  '  Gothofred.   tit.  de  Constu,^  from 

*  Covarivins  in  Clementina,  si  furiosus,  num. 

*  0.'  And  particularly  in  the  crime  of  assas- 
sination totidem  verbii^  by  Matheus  de  Sio- 
<Ariis,  num.  3.     *  Assasinus'tamen  nihil  pnidesse 

*  debet  sohisque  conatus  capite  puniendus,' 
a  great  instance  whereof  is  given  in  a  decision 
by  Gothofred  in  the  Senate  of  Savoy,  where 
math  was  inflicted  on  a  person  who  but  struck 
«flth  a  batton.  And  whereas  it  is  pretended 
that  assassination  is  no  crime  in  our  law,  and  that 
It  i^  only  inferred  where  the  design  of  murder- 
ing proceeds  from  the  committers  taking  money : 
It  is  answered,  that  this  part  of  the  defence  is 
most  groundless :  And  our  nation  would  be 
more  barbarous  thap  those  of  Lapland  or  the 
^Mtan,  if  the  lying  ia  wait  with  a  constant 


design  to  kill  clandesdnely  et  per  intidiai  any 
person  who  had  never  offended  us,  should  not 
ba  raised  to  a  higher  degree  of  detestation 
than  ordinar  murder.  For,  though  the  law 
does  not  always  puiv^^  ^  meer  endeavour  when 
designed  against  such  as  have  offended  u% 
when  nature  pleads  some  excuse  from  the 
greatness  of  passion  and  resentment,  or  where 
the  party  killed  gave  some  occasion  by  doing 
the  wrong,  or  where  the  suddenness  of  the 
design  allowed  no  time  to  consider  or  repent ; 
yet  where  a  person  after  mature  deliberation 
ripens  his  own  villan;r,  and  resists  the  motions 
of  reason  and  the  Inspiratiims  of  God  Al- 
mighty, by  lying  in  wait  to  kill  a  person  who 
never  offenc(ed,  the  law  thinks  the  common- 
wealth can  never  be  secured  as  long  as  such  a 
viper  is  alive,  who  wants  nothing  but  opporto- 
nity  to  kill  mankind  one  by  one.  And  the 
speciality  of  taking  money  is  only  demon- 
strative, and  not  restrictive,  since  the  guilt  in 
this,  and  such  like  cases,  is  greater  and  more 
dangerous  than  that  of  taking  money.  For, 
he  who  takes  money  will  not  kill  hot  in  dark* 
ness,  and  where  he  may  ei>c«pe  ;  bnt  the  Son, 
and  the  cross,  and  the  confluence  of  all  the 
world,  cannot  secure  against  murderers,  where 
the  party  imagines  that  the  crime  deserves 
Heaven,  or  at  least  where  he  thinks  that  these 
of  his  persuasion  will  rise  in  a  tumult  upon  the 
streets  for  his  defence.  Like  as  since  tbe  law 
has  inferred  death  ob  amatum  in  tbe  crimes  of 
raptutf  robbrUf  &c.  moch  more  should  it  infer 
deatliin  this  unparalleled  and  execrable  crime. 

As  to  what  is  alledged  against  the  acts  of  in* 
vading  minister ;  it  is  answered,  That  tbe  first 
act  appoints  that  it  shall  be  punished  with  all 
rigour.  And  the  7th  act,  king  Charles  1,  and 
tl^  last  act  i^  sufficient,  thou(»li  posterior  to  the 
crime,  to  declare  what  was  the  meknihg  of  that 
general  of  punished  with  all  rigour.  And  since 
our  law  maket  the  attempting  <if  such  as  are 
doing  Ms  majesty's  service  capital,  tbit  general 
ought  to  be  extended  to  death,  since  lemer 
crimes  and  other  crimes  are  for  the  same  rea- 
sons which  arc  applicable  to  this,  punishable 
by  death  :  Nor  can  there  be  anv  hazard  in  this, 
since  there  is  a  law  for  the  future.  And  no 
man  shall  ever  die  for  so  great  a  crime  in  oar 
nation. 

Whereas  it  is  alledged,  that  here  the  pannel 
did  only  confess  upon  hopes  of  life :  It  ia  re- 
plied, thatpWn/o,  the  promise  of  life  from  a 
judge,  who  could  not  grant  the  same,  cannot 
defend,  especially  where  no  threatening  pre- 
ceded ;  and  where  it  is  clear  that  what  was  con- 
fessed was  founded  on  other  presumptions 
el  indicim.  -  Nor  is  this  relevant,  except  the 
pannel  could  offer  to  prove.  First,  Threatening^ 
to  the  fear  whereof  he  yielded ;  tdo.  That  he 
expressly  pactioned  that  this  confession  sboold 
not  operate  against  him,  which  is  very  clear 
fAm  Bossius,  tit.  '  De  >confessis  per  tortnram/ 
nntn.  13.  where  he  states  tbe  case,  and  con- 
dudes,  that  a  spontaneous  confession,  thoogll 
life  were  promised,  does  not  defimd  :  Nor  il 
tbe  gliilt  less,  nor  the  truth  les^  thata  jod^ 
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kind,  10  there  c^o  be  no  haxard  to  a  private 
pannei,  since  if  be  can  bur  astract  bis  own  in* 
nocencj,  or  tbe  reason  of  bis  error^  by  bisaU 
ledging  tbac  he  was  alibif  or  that  there  was  se- 
vere tbreatening9  or  torture  used,  the  same  will 
still  be  allowed  to  qualify  \va  confesstoo. 
But  the  general  presumption  lies,  that  a  judge 
will  not  damn  bis  own  soul,  stain  bis  function, 
ruin  bis  fame,  eipose  himself  to  the  terrors  of 
God  Almigbty,-  by  alluring  a  confession  from 
a  poor  innocent. 

As  to  what  is  objected  against  the  confession 
as  extrajudicial  and  before  ane  incompetent 
judge  :  it  is  replyed,  thai  confessions  are  of  all 
probations  the  most  inCailible,  since  witnesses 
m.iy,  but  it  cannot  be  presumed  a  man  will 
wrong  himself^:  and  the  rise  of  that  maxime, 
that  extrajudicial  confirssions  are  not  relevant, 
was  only  to  exclude  probation  upon  confessions 
emmitted.  where  there  was  no  judi^e  nor  no 
design  of  inquiry.  But  the  confessor  being 
loose  and  iaconsidernte,  and  under  no  reason  of 
advertance,  did  at  rfludom  own  n  deed  of  which 
they  were  most  innocent,  either  for  ostentation 
or  to  please  the  company,  or  in  rHiilerie:  but 
to  say  that  a  man  ehouldaot  be  judged  by  what 
he  deiibemtlv  confesses,  where  i;e  knows  the 
design  is  to  inquire  into  the  crime,  and  that  tbe 
event  must  be  a  criminal  trial,  is  without  all  foun- 
dation or  probability  of  reason :  nor  can  judges  or 
assisers  be  so  much  convinced  by  what  mistaken 
witnesses  will  suy,  who  may  have  malice,  or  be 
bribed,  or  mistaken  ;  as  what  proceeds  from  a 
mnn*s  own  breast  deliheratly  knd  in  cold 
blood,  which  in  effect  is  often  times  the  inspi*. 
ration  and  influence  of  Almighty  God,  who  to 
show  his  love  to  justice  and  kindness  to  man- 
kind, draws  even  from  the  greatest  of  male* 
factors  the  clearest  confessions.  And  since 
men  do  not  use  to  bring  witnesses  when  they 
cbmmit  crimes,  nor  can  the  nature  of  the  thing 
allow  probation  by  w  rit,  to  cut  off  confessions, 
in  these  cases,  were  to  make  crimes  f^ir  ever 
pass  unpunished,  and  to  make  law,  which  it 
foondea  upon  principles  of  reason,  and  the  good 
ofthe  common  wealth,  evanish  inmeerlerroi 
of  art  and  hard  words,  contrar  to  the  design 
of  lawyers  and  the  solid  principles  of  sincere 
truth. 

That  this  confession  is  then  judicial  is  clear, 
being  taken  hy  authority  of  the  privy  council, 
the  supreme  judicatory  of  the  nation,  and 
where  the  design  was  to  explicate  this  truth. 
And  the  pannel  knew  that  he  was  upon  a  trial  for 
his  life :  nor  can  the  incompetency  of  that 
judicatory  be  here  alledged,  since  as  the  session 
is  a  judicatory  meerly  civil,  so  the  council  is  a 
judicatory  above  both,  comprehending  the 
power  of  both.  And  being  so  far  competent 
in  the  cognition  of  crimes,  that  they  take  pre* 
cocnitionsin  criminal  causer;  they  modify  and 

Sualify  the  sentences  of  the  Criminal  Court ; 
..ley  determine  intricate  cases  remitted  to  them 
be  tbe  justices  in  point  of  law.  And  tbe  king 
and  the  greatest  part  of  the  Criminal  Court 
being  there  ;  it  were  absurd  to  think,  chat  a 
confesflion  emitted  before  them  should  not  prove. 


promise.  And  if  this  were  sufficient,  every 
judge  might  make  himself  king,  nod  grant  re- 
missions at  his  pleasure.  And  though  this 
might  weigh  with  the  judge  who  promised ;  yet 
the  law  considers  tbe  party  confessing  still 
guilty,  and  so  does  never  secure  him. '  et  quod 

*  potest  condeoinari  tenent,  cinus  cod.  de  iis 
'  qui  ad  ecclesiam  effugiant,  Alciad.  lege  de 

*  verborum  significatione ;'  imd  Clarus  him- 
self says,  That  *  Ego  suspicor  opinionem  ceni 
'  esse  maJMS  communem ;'  but  giving  his  own 
opinion  rather  as  a  private  man  than  as  a  law- 
yer, be  says,  '  Ego  tamen  non  condemnarem 
'  ad  mortem  nisi  aliis  indiciis  fuerit  gravatns. 
'  Ergo  reus  indiciis  gravatus,  est  roorte  pleo- 
'  tandas,'  which  is  most  just  and  reasonable. 
For,  though  the  law  be  jealous  where  a  meer 
silly  innocent  confesses  to  a  judge,  who  may 
terrify  him,  or  have  ane  interest  m  causing  him  to 
confess  to  lay  the  blame  off  his  friends,  yet 
where  tlie  confession  proceeded  from  a  person 
suspect  by  all  tbe  world,  by  a  person  who  pub- 
licly in  all  places  since  has  owned  tbe  deed  ; 
who  fled  upon  that  account ;  who  was  taken 
with  unlawful  weapon;!,  unfit  for  his  profession, 
and  the  specific  weapons  which  committed  the 
attempt ;  who  condescended  upon  all  the  cir- 
cumstances, and  declared  that  he  gloried  in 
being  a  martyr  upon  that  account  :  In  being 
seen  run  away  immediately  upon  doing  of  the 
deed  with  a  pistol  in  bis  hand ;  in  being  found 
out  in  a  thousand  lies  and  prevarications  when 
he  was  examined ;  in  having  renewed  his  con- 
fession publicly  ;  It  were  but  to  scorn  the  law 
and  massacre  mankind,  to  think  that  a  confes- 
sion so  adminiculat  shoald  not  bind  the  con- 
fessor, who  can  alledge  nothing  of  any  threaten- 
ing used  against  him  by  the  judge  to  whom  he 
tonfessed.  And  lawyers  do  in  that  case 
consider  the  quality  of  the  judge  as  severe, 
unjust, rigid, or  partial:  but.  the  confession  is 
alledged  to  be  made  here  upon  promise  of  life 
given  by  my  Lord  Chancellor,  whose  benign, 
gentle  temper^  frees  liim  from  all  suspicion. 
And  the  proponing  of  exculpation  acknow- 
ledges the  deed  to  be  done  by  Mr.  James 
llitchel  the  pannel,  against  which  the  protes- 
tation denying  the  libel  cannot  be  sustained, 
being  contraria  /acU,  as  is  evident  to  any 
rational  man  ;  and  that  the  pannel  cannot 
^her  pretend  alibi,  nor  any  other  pretence  of 
error,  for  excusing  his  retractation :  so  his  ma- 
jesty's advocate  oppones  his  confession,  bear- 
ing po  ooaltfication.  And  though  be  is  very 
secure  tnat  the  exculpation  cannot  be  proven,  yet 
since  it  is  notorly  known  that  he  is  the  com- 
mitter, and  that  this  may  be  a  preparative  to 
other  pannels,  against  whom  no  probation  is 
ordinariy  had,  but  confessions  elieiie  by  judges 
witfi  fair  and  gentle  promises,  be  mardicus  ad- 
beres  to  tbe  relevancy.  For,  as  Bossius  says, 
'  Et  si  judex  dixerit  nihil  mali  eveniet  tibi  vel 
'  etiam  promittat  ut  liberabitur  majus  tamen 
'  communis  est  opinio  confessionem  valere 
'quia judex  etiam  poterat  ita  fingere  ad  ve- 
'  ritatem  inveniendam.'  And  as  this  is  most 
•dvnDtegcoat  to  the  commonweakh  end  man* 
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And  if  in  a  precognition  a  party  should  confess 
and  so  the  trial  there  cease,  vthac  could  he 
more  absurd  than  to  think  that  this  confession 
should  not  hind,  especially  seeing  confessions 
eroiitcd  before  the  lords  of  session  in  cases  of 
improhation,  and  decreets  following  thereupon, 
are  a  solc^  a  final,  and  plenary  probation  before 
the  justice  court  ?  Likcas  tliat  principle  in  law, 
that  *  Confessio  coram  Judi^e  iivcompeteotc' 
docs  not  hold,  is.  where,  '  Judex  est  incompc- 
'  tens  tarn  ad  inquisitionem  .quam  ad  accusati- 
•  onem,  as,  *  in  forain  penitcntiaj,'  such  as 
Kirk  sessions,  or'  foram  mere  civile.*  Neither 
of  which  can  be  said  in  this  case  vi'here  the 
jurl^e  before  whonn  the  confession  was  emitted 
is  the  ordinary  judge  of  inquisition,  and  trial  in 
criminal  causes,  *  et  Judex  non  soluni  juris- 
diclionis  prerogabilis  ;'  but  a  judge  who  ori- 
ginally and  generally  examines  all  the  pantiels 
of  Scotland.  Like  as  this  confession  xvas  made 
in  presence  of  his  majesty's  privy  council  and 
the  king;'s  commissioner,  in  vrhom  all  the  judi- 
catories of  the  kingdom  doc  emincntlie  reside. 
.  And  who  might  hare  sent  the  pannel  to  the 
scaObld  without  any  assise,  seeing  <  in  confiten- 
tern  nullas  sunt  partes  judicis.' 

Whatever  favour  may  be  aliotvcd  to  retrac- 
tation of  confessions '  facta  ex  incontinenti,  ubi 
potest  docere  tie  errore  :'  yet  wl;at  reasou  can 
there  be  where  a  pannel  denies  without  shewing 
of  proofs  of  his  innbcency;  And  therefore 
Bossius,  tit.  de  confessis,  Num.64,  concludes, 
'  Est  etiam  necessarium  allegare  errorero  cee- 
terum  si  simpliciterrevocaveritconfessus  nonest 
audiendus.'  And  Num.  70.  he  adds,  *■  Quiafateor 
quodquisnonauditur  simplicitcr  dicendo  post 
confcsgionem :  non  est  verum  quod  coi<fes- 
5us  fui,  tamen  si  per  testes  constare  potest  de 
innoceotia  majus  attendiiur  Veritas  quam  con- 
fessio.' And  since  Minors  in  law  are  obliged 
docere  de  errore,  when  they  revock,  it  were 
absurd  to  think  that  the  law  would  be  so  ridi- 
culous, that  a  man  confessing  before  a  grave 
j,udicatory  should  have  liberty  to  retract  with- 
out shewing  any  reason  of  his  retractation : 
and  the  guilt  rather  grows  per  injlciationcm, 
and  by  that  impudent  lye,  tiian  is  lessened 
by  the  retractation. 

In  the  case  likewise  where  debates  are  con- 
cerning the  validity  of  a  confession,  lawyers 
consider  whether  what  was  confest  was  nr  ean 
be  adminiculat  by  other  collateral  probation, 
argumenta  ft  indicia,  and  whether  the  pn)ba- 
tion  be  veri  similis ;  whereas  here  this  confes- 
sion is  adminiculat  by  many  other  circumstauc^s^ 
such  as  persons  who  saw  him  run  away,' l^y 
his  owning  of  the  principle  since,  by  his  fleeing, 
Sec.  So  that  here  neither  can  he  instruct  wl)/ 
be  retracts,  and  the  thing  confest  is  adminicu- 
hte  et  cireumstantiiset  indiciis.  As  to  the  o\^ 
jectioD  founded  upon  the  act  of  parliament,  thai( 
the  probation  must  be  in  presence  of  the  assise^ 
it  is  replied,  that  the  whole  frame  of  that  act 
is  grossly  mistaken  ;  for  the  design  of  that  act 
vas  to  correct  a  barbarous  custom,  whereby 
accusers  were  allowed  to  solist  and  to  produce 
to  them  such  writ  and  witnesses  as  they  pleased 


for  probation  of  the  crime,  to  preclude  the 
pannel  of  what  he  could  say  against  the  same, 
since  false  papers  might  be  thrown  in  as  con- 
fessions and  proofs  :'  hut  that  cannot  reach  in 
this  case,  where  a  confession  is  produced 
before  a  pannel  and  his  proctors,  and  they 
heard  to  object  agaiusi  the  same.  Nor 
can  it  be  urged  from  this  act  that  or) 
paper  can  be  relevant  hut  what  is  owned 
by  the  paonel  iu  pre>ciicc  of  the  assise  ;  for 
we  daily  see  that  letters  produced  under  the 
panaePs  hand,  though  he  should  deny  his  sub- 
scription, will  he  sustained :  and  it  will  be 
suflicient  to  prove  by  witnesses,  that  he  did  sub-. 
scrivc,  or  by  comparison  of  letters.  Likeaa  this 
act  of  parliament  does  not  exclude  that  con- 
fessions before  the  lords  of  session  in  matters  of 
falshood,  and  decrees  following  thereupon,  may 
not  piobative  before  the  justices.  Like  aa 
confessions  taken  before  the  justices  though 
no  assist  be  present,  do  without  all  controversy 
and  debate  prove  the  crime :  yet^neither  can  the 
justices  condemn  without  aue  assise,  nor  does 
that  act  of  parliament  militate  more  against 
that  case  than  against  this.  And  in  the  case  of 
Finlay  Mac  Gibbon,  a  confession  taken  in 
theTolhooth  without  a  fenced  court,  and  be- 
fore unejudge,  wsu  found  sufficient  to  inferrthe 
pain  of  death  both  by  the  council  and  justices. 
And  it  is  admired  how  it  can^  be  thought  that 
presumptions  c£^n  be  sustained  as  tlieiounda- 
tion  of  a  criminal  sentence  :  as  we  daily  see  ; 
and  that  witnesses  which  iu  effect  are  but  pre* 
snmptive,  and  a  man's  own  confession  emitted 
seriously  aud  in  cold  blood,  should  not  be  suf- 
ficient. And  as  thei^  could  be  nothing  more 
dangerous  to  the  common-wealth  than  that 
crimes  should  be  thus  rendered  unsearchable  ; 
so  what  i>azard  can  there  be  to  the  people  oi^ 
the  other  hand^or  the  pannel,  when  they  are 
made  their  own  judges?  and  to  take  off  all 
possibility  of  danger,  it  shall  be  allowed  to  them 
to  prove  error,  force,  innocence  or  mistake. 
And  this  probation  has  been  jn  all  aees  and 
nations  sustained  as  oncontraverted,  as,  David 
ordained  the  person  who  said  he  had  killed 
Saul  immediately  to  be  execute  without  further 
inquiry,  f^iving  as  the  undoubted  reason^  that 
he  had  condemned  himself  out  of  his  own 
mouth  ;  and  which  is  registrate  in  Scripture, 
to  secure  the  image  of  God  against  those  who 
would  deface  it.  And  if  such  confessiont 
should  be  sustained  in  any  case,  much  more  ia 
this,  where  the  nature  of  the  crime  is  atrocious,' 
and  the  manner  of  the  discovery  extraordinarly 
difficult.  And  if  either  atrocity  or  difficulty 
prevails  with  lawyers  to  remitt  something  of  its 
ordinary  rigour  in  exacting  clear  probation,  as 
we  see  '  in  criminibus  exceptis  et  criininibtis 
domesticis,'  much  more  where  both  these  con« 
cur,  ought  a  man*s  own  confession  to  be  ad- 
mitetd.  And  whereas  ordinarily  pannels  are 
^penitent  first  when  examined*  tke  horror  of  the 
crimes  softning  their  hearts ;  that  their  con- 
jy^ssions  then  should  not  prove  is  very  strange  : 
fijo^i  it  were  impossible  and  fruitless  to  expect, 
thgjl^ftcr  they  are  imprisoned  anon|{|t  acooi- 
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pany  of  other  malefiictors,  and  ader  they  have 
a  kind  of  men  towards  the.  law  to  teach  them 
the  arc  of  retractation,  and  that  their  con- 
science lurns  callus,  and  acquainted  with  the 
idea  of  their  own  crime,  a  sincere  confession 
may  be  then  expected  from  them. 

My  Lord  Advocat  declares,  he  does  not^  in- 
•ist  against  the  pannel  for  conversin:;  viith  re- 
belf  at  this  lime,,  and  upon  4he  shooting  at  a 
Bishop  or  Mhiister,  before  the  late  act  of  par- 
.  liament,  anno  1670,  to  infer  ane  arbitrary  pu- 
nishment: and  insists  upon  uiutilaiion  as  ca- 
pital upon  tiie  act  of  parliament  ancnt  deroeui- 
bratiun,  which  is  '  reddcro  memhnim  inuirie/ 
And  a  man  is  as  much  dismembrcd  w])en  he 
Las  ane  useless  hand,  as  if  he  had  no  hnnd  ;  and 
insists  upon  the  28th  act  pari.  3  James  4. 
ivherein  slaughter  and  mutilation  upon  fore- 
thought felony  are  equiparate,  and  the  pannel 
declared  to  be  puniUied  by  death  in  both  these 
cases,  but  refei's  the  punishment  of  matilaciou 
to  be  quahded  by  the  justices,  accordin<^  to 
nhat  sliall  be  found  here  proven,  aud  to  what 
has  \)fi^n  in  custoio  of  tlie  justice  court  formerly 
m  such  Cases. 

Sir  George  Lockhart  duplycs,  That  the  libel 
is  no  uays  relcvaut,  as  fouudcd  upon  tJte  fourth 
Act  16.  I'arl.  king  Jiu  G.  And  the  defence 
is  no,  ways  eleided  by  the  allead^ances,  con- 
taini'd  in  tl;e  reply.  For,  Primo,  The  Lords  of 
justiciary*  would  be  pleased  to  take  notice,  that 
there  is  no  speciality  in  the  case  of  this  act  of 
parliament,  as  to  privy  coun!»eliors ;  but  that 
It  ext(  nds  to  all  his  majesty's  r'iUcers,  and  con- 
sequently the  meanest  officer  being  invaded  in 
the  terras  and  under  the  qualification  concaiiTed 
in  the  act  of  parhament,  might  plead  the  benefit 
thereof.  And  if  the  Libel  should  be  sustained 
in  general  terms  witiiout  the  express  qualifica- ' 
lion  in  the  act  of  parliament,  the  simple  act 
'  of  inTasion  of  a  Lion  Ilerauld,  though  nei- 
ther death  nor  wound  followed  on  it,  would 
infer  the  pain  of  death ;  but  that  uq  sucb 
thing  is  in  the  meaning,  nor  dan  subsist  with 
the  act  of  parliament,  is  so  clear  and  evi- 
dent, as  it  was  impossible  for  the  wit  of  man 
'  to  express  the  qualification  to  be  libelled  and 
positively  proven  in  more  plain  and  direct  terms 
than  is  set  down  in  the  said  act.  In  sua  far  as 
the  act  of  parliament  requires  l)e  way  of  provi- 
sion and  condition  in  the  statntary  part  thereof 
in  thir  termes;  it  being  verlfyed  and  proven, 
that  any  of  the  said  counsellors,  sessionei-s,  and 
officers,  was  pursued  and  ioraded  for  doing  of 
iis  bighneas  service,  shall  be  punished  to  the 
death.  And  there  is  great  reason  and  necessity 
for  this  .qualification,  because  the  act  of  parlia- 
ment intending  contrary  to  the  general  custonisbf 
nations,  and  of  this  kingdom,  in  all  other  crimes 
thai  Conatua  et  atUntatum,  which  is  only  re- 
levant in  the  crime  of  treason,  should  be  reputed 
Crimen  comummatum  in  case  of  invasion  of  any 
of  his  majesty's  ofiicers.  Therefore  the  law  re- 
quires this  qualification  in  matter  of  fact,  that 
it  be  verified  that  the  person  invaded  was  doing 
ki»  majesty's  service ;  in  which  case  the  grigie 


had  a  respect  in  the  construction  oflaw^  as 
done  against  his  majesty's  authority,  which  ho 
wi:s  then  executing.  And  this  qualification  in 
matter  of  fact,  that  it  was  fordoing  of  his  majes- 
ty's service,  i^  not  here  so  much  as  libelled*  And 
in  the  common  opinion  of  all  lawyers,  as  may 
appcnr  by  Julius  Clarus,  §.  Assasinum,  Nuai. 
S.  ■  Ubi  agitur  de  imponenda  pcena  aliciijus 

*  constitutionis  specialisrequiriturquodconcur- 
'  rent  omncs  qualificatioiiis  de  quibus  in  ipsa 
'  constitutions'  And  quest.  85.  Num.  9.  he 
has  the  same  words,  '  Ubi  agitur  ad  imponenda 

*  poena  alicujus  specialis  constitutionis  oportet 
'  quod  in  eo  chsu  \enficentur  omnes  quali tales 
'  in  ipsa  cunstiiutione  expressas,  alias  pesna  non 
*■  con>mittati)r,et  haec  (says  he)  est  doctrinacom- 

*  munitur  ab  omnibus  recepta,'  and  most  especi- 
ally when  it  is  not  ane  intrinsic  quality  alid  aggra- 
vation, but  where  it  is  a  qualiiication  Required 
by  law  itself  as '  intrigans  delicti,' and  as  Gomes 
says,  it  is  '  alterativum  poene,'  and  therefore  ii 
must  be'  totidem  verbis  libelled  and  positively 
proven. 

And  as  to  that  pretence  that  it  i$  presumed 
and  inferred  from  ttie  circumstances,  and  the 
way  and  manner  of  the  committing  of  the  fact 
itself,  and  ihnt  propositum  and  design  cannot 
be  otherwise  proven  nisi  per  indicias  ct  conjee^ 
turas  :  It  is  duplyed,  That  the  qualificlition  re- 
quired by  the  act  of  parliament  is  toUt  cah  dif- 
ferent from  the  design:  For,  if  a  person*  did 
invade  any  of  his  majesty's  otlicers  in  doing  of 
his  tnaje^fty's  service,  and  would  pretend  that 
he  had  no  design  to  invade,  certainly  the  pre- 
tence were  absurd,-  And  in  that  case  the  de- 
sign '  presumiturex  naturaattentati:'  But  the 
discharging  of  his  m«yesty's  service  is  not  a  de- 
sign, but  a  matter  of  lact,  which  consists  in  ane 
extrinsic  action,  and  must  be  proven,  and  may 
and  does  often  occur.  As  for  instance^  if  a 
magistrate  should  be  invaded  in  the  actual  exe- 
cution of  his  majebty's  authority,  or  if  the  in- 
vader should  be  so  transported  with  rage,  as 
when  he  invades  a  judge,  to  tell  him,  that  it 
was  because  he  has  unjustly  decerned:  These 
and  the  like  cases  are  indeed  the  terms  of  the 
act  of  parliament.  And  there  simple  invasion, 
though  no  wounds  followed,  being  directly  le- 
velled against  his  majesty's  authority,  *  nudus 
'  conatus  et  eifectus  delinquendi  reputatur  pro 
'  efiectu.'  And  as  this  is  cie:ir  from  the  ex- 
press words  of  the  act  of  parliament,  and  which 
being  '  in  materia  correctoria  et  criminale,''  is 
strictly  to,  be  interpret ;  so  it  is  unanswerable 
evidenced  from  the  act  of  pari,  king  Ch.  1.  of 
blessed  memory,  by  which  it  is  provided,  that 
the  invasion  and  violence  done,  to  ministers 
is  punishable,  conform  to  the  act  of  par- 
liament 1587,  to  which  it  relates,  which  is 
confiscation  of  moveables,  and  declares  that 
the  said  act  is  to  be  extended  to  archbishops 
and  bishops,  from  which  the  panneKs  proctors 
argue  thus,  if  by  the  posterior  act  of  parliament 
in  anno  1633,  the  invasion  and  violence  done  to 
archbishops  and  bishops  is  not  punishable  with 
the  pain  of  death,  but  only  auc;  arbi^ary  pu- 
nishmenty  how  is  it  possible  that  the  4  Act 
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Pari.  16  Ja.  6.  sKould  infer  the  pain  of  death 
upon  the  invasion,  aa  it  is  circumstantiac  and 
libelled,  wherein  nothing  is  libelled  but  that 
the  archbishop  was  invaded,  who  was  a  priv^ 
counsellor,  and  not  the  qualification  that  is 
required  by  the  act  of  parliament,  that  it  was 
for  doing  of  his  majest  j  s  service  f 

As  to  that  alleadgance,  That  the  pannel  cao- 
fiot  condescend  upon  any  private  ground  of 
quarrel  or  other  reason  why  he  did  invade  the 
archbishop :  It  is  answered,  if  this  alleadgance 
were  sastained,  it  were  contrar  to  the  act  of 
parliament  libelled  upon,  which  does  not  re- 
quire the  pannel  to  prove,  but  «ays  thnt  it  must 
lie  tried  and  verified,  that  the  invasion  was  for 
doing  of  his  majesty's  service;  and  so  his  ma- 
jesty's advocate  must  prove  the  samen  by  a 
clear  and  positive  probation,  as  a  point  in  mat- 
ter of  fact. 

As  to  that  pretence  that  the  pannel  did  glory 
that  he  had  committed  (he  fact  and  invasion 
libelled,  and  endeavoured  to  justify  the  same, 
and  persuade  others  that  it  was  Jaivful :  It  is 
daplied,  That  as  the  saids  qualifications  are  al- 
together disowned,  so  they  are  no  wnvs  the 
quaiifioatioDS  in  matter  of  fact  re<juired  by  the 
act  of  parliament,  viz.  That  the  invasion  -and 
violence  was  for  doing  of  his  majesty's  service, 
which  is  indispensibly  required  upon  the  rea- 
sons abovememioned,  otherways,  the  act  of 
parliament  should  have  said  no  more,  but  that 
all  invasions  of  his  majesty's  privy  cnunscllors, 
or  other  officers,  should  he  punished  with  the 
paih  of  death;  whereas  the  act  of  parliament 
thought  it  fit,  necessar  and  just  for  all  mens 
security,  that  a  single  act  of  invasion  of  any  of 
his  majesty's  officers,  however  it  mie^ht  be  pu- 
nished penta  arbitrariof  yet  should  not  import 
or  infer  the  pain  of  death. 

In  sua  far  as  the  Dittay  is  founded  upon  the 
common  law,  and  chat  it  is  AtMottinum,  in 
which  *  Conatus  et  attentatum   habentur  pro 

*  crimine .  consummato  :'  It  is  answered,  the 
Dittay  is  no  ways  relevant,  because  it  is  not 
founded  upon  any  law  or  act  of  parliament  of 
this  kingdom.  And  the  common  Roman  law 
cannot  be  the  foundation  of  criminal  Dittays, 
whereby  to  draw  in  hazard  the  lives  of  any  of 
Lis  majesty's  subjects.  Like  as  there  is  clear, 
express  and  positive  acts  of  parliament  to  the 
contrar,  as  the  48  act  of  pari.  S  Ja.  act  79 
pari.  9  Ja.  4.  Declaring  that  the  laws  of  no 
otlier  realm  are  to  be  regarded,  especially 
whereupon  to  found  criminal  indictments. 
And  albeit  by  tlie  common  law  Conatus  in 
komcidio  especially  where  it  was  homkidium 
dolmum^  and  desijcned  to  be  committed  '  prodi- 

*  torie  et  per  insidias'  was  punished  as  Crimen 
€on$ummatum;  yet  all  lawyers  agree,  as  may 
appear  by  Julius  Ctarus»  Quest.  109,  Farm. 
Quest.  80,  and  by  the  authorities  by  them  cited, 
That  by  the  general  custom  of  all  nations, '  in 
^  omui  genere  homicidii  affectus  conatus  et  at- 
'  tentatum'  is  not  punishable  '  poena  ordinarta 
'  delicti/  and  so  caimot  infer  a  capital  punish- 
iDcut  Of  pain  of  death,  as  is  concluded  in  this 
iBdiotintnt.    Am  to  that  pretence  that  the  crioie 
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libelled  is  the  crime  of  assassination,  in  wbidi 

*  nudus   Conatus'  is  sufficient,  especially  <  ti 

*  devenerit  ad  actum  proximnm :'  It  is  answer- 
ed, printOf  That  all  lawyers  agfee  in  this,  tlist 
'  crimen  assasiiiii'  is  only  where  a  person  does 
hire  or  conduce  another  to  commit  the  same 
'  interveniente  pretio.'  And  for  v»hich  Jnlius 
Clarus,  §  A&sasiuinm,  where  he  so  descrifes 
the  crime.  And  Matheus  de  Criminibus  does 
so  de.!icrive  the  same,  and  does  expressly  osaert 
that,  unless  money  or  reward  intervene,  the 
crime  of  assassination  cannot  be  commiited, 
where  the  words  are,  *  Credidernm  tamen  nisi 

*  inerce,  certa  et  sceleri  proposita  el  constitats 
'  fuerit  sive  in  specie  sen  corpore  sive  in  peco* 
'  nia  numeratn  non  posse  enim  videri  sssasi- 

*  nium.'  And  there  is  no  lawyer  extant  did 
ever  otherways  descrive  the  crime ;  and  there 
is  great  reason  why  mone^  or  reward  should 
be  considered  in  toe  constitution  of  this  crime, 
because  the  law  did  consider  the  crime  with 
respect  to  the  hazard ;  and  the  hazard  lay  where 
persons  were  hired  or  conduced  by  infidels  gir- 
mg  money  or  other  reward  to  kill  Christisni. 
And  albeit  even  in  the  proper  crime  of  astasn- 
nation  itself  in  some  particular  nations,  where 
the  said  crime  was  too  frequent,  as  in  Ju\j, 
Conatus  is  punishable:  Yet  Julius  CIsrus  m 
the  same  §  and  others  does  maintain,  that  by 
the  general  custom  of  most  nations,  in  the  pre- 
cise crime  of  assasination,  *  Conatus  seu  atteo- 

*  tatum'  is  not  punishable  with  the  pain  sf 
death.  But  the  pannel  has  no  riasnn  to  insist 
upon  this ;  the  matter  of  fact  libelled  being  no 
ways  the  crime  of  assassination,  but  onlj  that 
which  lawyers  call  a  design  to  commit  murder, 
proditarie  et  per  insiikat.  Ii>  which  all  agree, 
that  by  the  custom  of  all   nations  *  CoDBtm 

*  faciendi  non  repatatur  pro  facto.' 

As  to  that  point  of  the  Dittay  founded  upon 
the  mutilation  of  the  deceast  bishop  of  OrkneTi 
conform  to  the  28  act  pari.  3  James  4.  It  is 
answered,  that  denying  that  the  deceast  bishop 
of  Orkney  was  mutilate  so,  albeit  it  could  be 
proven,  it  cannot  infer  the  pain  of  death ;  First, 
because  it  is  clear  by  the  said  act  of  partia- 
ment,  that  it  is  not  in  the  case  of  mutilatioo, 
but  demembration.  And  it  were  a  strange 
imagination  to  think  that  if  a  party  were  mott- 
late,  or  lost  a  finger,  that  t)ie  pain  of  death 
could  be  inferred.  And  tbei«  is  a  great  difie- 
reoce  betwixt  mutilation  and  demembration : 
Mutilation  being  onlyane  inability  or  privttion 
of  the  use ;  whereas  demembration  istheintire 
loss  of  the  member.  And  it  is  a  principle  in 
law,  thnt  acts  of  parliament,  especially  '  in  casa 
'  criminale  et  capitale,'  cannot  be  extended 
<  de  casu  in  cnsum  etiam  ex  veritate  vel  pari- 

*  tate  ratiouis;'  and  that  •  Cortici  verborum 
'  adherendum  est  et  Casds  omissus  habetur  pro 

*  omissa.'  And  here  there  \%  no  parity  of  rea- 
son, both  the  prejudice  and  deformity  being  hx 
greater  in  demembration  than  mutilation. 

And  whereas  it  is  pretended.  That  though 
the  pannel's  confession  had  been  '  elicite  sob 
'  spe  impunitatis,'  that  yet  it  is  not  sufficient 
whereupon  to  liberate  from  capital  pvnisb* 
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not  a  full  and  nbsolate  cooitessiony  but  t  quali- 
fied, and  cannot  be  made  u»e  of,  an$i  the 
quality  not  performed  and  made  good.  And  it 
were  a  prejudice  to  public  interest,  and  a  way, 
to  preclude  the  ingenuity  of  all  confessors,  if 
notwithstanding  of  the  interpobition  of  public 
faith  and  the  granting  of  assurances,  and  the 
eliciting  of  ooaTesaions  si^b  $pe  venia,  these  con- 
fcaBionB  mi|;ht  be  made  use  of,  and  the  quality 
and  condition  upon  which  it  was  omitted  al- 
together neglected,  which  is  downrighjt  iiicon« 
aisteiU  with  the  opinion  of  lawyers  and  the 
practices  and  customs  of  criminal  judicatories. 

As  to  what  is  pretended,  that  though  this 
confession  be  not  emitted  before  the  lords  of 
justiciary,  yet  it  was  not  extrajudicial  or  re- 
vocable, because  it  was  deliberately  given,  and 
before  a  committee,  who  had  authority  from 
the  lords  of  his  majesty's  privy  council :  It  is 
answered,  this  point  is  of  extraordinary  import- 
ance and  consequence,  as  to  the  lives  and  fop> 
tuaes  of  his  majesty's  subjects,  and  as  to  tha 
lords  of  justiciary  and  the  procedure  of  the  in- 
quest, who  are  judges  to  the  probation ;  and 
therefbre-it  is  represented  in  bcnalf  of  the  pan- 
nel,  That  admitting  any  pretended  confession 
should  be  prodvced,  yet  if  it  was  not  emitted 
before  the  lords  of  justiciary  it  is  not  a  judi- 
cial but  atte  extrajudicial  confession,  et  fidtm 
nonJaiU,  as  to  the  probation  of  the  crime.  A* 
to  whichyprimo,  There  is  an  universal  concord 
in  the  opinion  of  all  lawyers,  and  in  the  prac- 
tice and  customs  of  cnmmal  judicatories^  and 
as  to  which  the  lords  of  justiciary  are  desired  to . 
cast  their  eye  upon  all  who  have  written  upon 
this  poi^t«  And  as  Claras  says,  '  Non  in- 
f  venies  disseutientem  in  muncio;'  and  it  is 
strange  that  all  lawyers  and  the  custom  of  i^U 
nations  should .  have  haUucinat  in  this  point, 
j^or  which  the  pannePs  proctors  cites  Julius 
Clarusy  Quest.  65  Fariu.  Quest.  81,  and  many 
o^ers. 

Sdo.  Xawyers  are  Ukeways  clear,  that  con« 
feasions  emitted  '  coram  judice  competente  s^d 
*  aon  sedente  pro  tribunali,'  is  but  ane  extra-% 
JQ4icial  coofesiion,  and  much  more  where  it  it 
'  cenfesdo  emissa  coram  judice  incompetehte.* 
And  when  the  question  is^  who  is  to  be  repute 
judu  incompetent;  it  is  positively  resolved^ 
Tba\  omnea  juifx  is  incompetent  who  could  not 
proceed  ad  condcmnandum,  as  to  the  crime 
anent  which  the  confession  b  emitted.  And 
certainly  though  any  confessiDn  were  produced 
emitt^  before  a  committee  of  the  lords  of 
privy  ^oncil,  ihey  have  no  criminal  jurisdic- 


wfnoUf  ba^ailMajujdga  cannot  remit  a  criuie: 
Anil  thtt  Botaius  and  others  are  plear,  That 
noCwithataoding  of  any  such  confession  upon 
promisa  of  impunity,  yet  a  judge  might  and 
ought  to  ooodamn  *  ad  poenam    ormnaiiam 

*  delicti ;'  it  is  answend.  The  pretence  does 
not  elcid  the  defenoe,  because,  supposing  it 
should  be  proven  that  the  confessioo  was 
'  elidte  sub  ape  veoie/  and  upon  assurance  of 
life:  Such  a  conivsaion  so  elicite,  cannot  be  a 
ground  whereupon  to  violate  the  faith  and  im- 
punity given;  and  far  less  can  such  a  con(efr- 
siun  (though  any  could  be  provea)  being  re- 
tracted be  considered  as  a  confession  :  And  as 
to  which  law  and  lawyers  aije  very  plear  and 
poeitive.    The  law  is, '  Lex.  S.  Cod.  de  custode 

*  reoram/  and  law^fers,  as  may  appear  by 
Matfaeus  de  Criminibus,  Quest.  16,  where  bis 
express  words  are,  *  Querunt  an  Confessio 
'  promisaa  impunitate  et  spe  Venice  elicita  su^ 

*  fictet  ad  oondemuanduin?  Respondendum^ 
'  Noo  aufficiere,  tametsi  euim  in  Judicis  potes- 
'  tate  non  sit  promittere  inipunitatera  adeoque 
'  ex  profdasione  non  obligatur,  tamen  dolo 
'  extorCa  est,  et  per  banc  fraudem  etiam  inno- 
'  centes  ilhiqueari  possunt.'  And  Bossius  in 
ifaat  title  De  Coofe$sis,i  after  be  has  stated  the 
case,  resolves  it  thus,  '  Tutius  tamen  est  ut  di- 
« camus  requirere   perseverantiam   et  est  ex 

*  mente  Doctornm  et  cum  ratione  quia  negari 

*  Don  potest  quin  talis  Confessio  sit  obumbrata,' 
suid  says,  it  wen  against  humanity  itself  to  coa- 
deoia  *  ad  pmiam  iMrdinariam  delicti'  in  such  a 
caase.  And  Julius  Glarus,  cited  be  his  majesty's 
suivocnte,  says,  *  Ego  non  condemnarem  ad 

*  iBortem,'  and  which  is  indeed  the  constant 
amd  irrefragable  opinion  of  all  lawyers,  and 
pjractice  of  all  criminal  tribunals.  And  where- 
as it  is  pretended,  that  Julius  Claras  subjoins 
these  words,  *  Nisi  aliis  indiciis  sit  gravatus,' 
and  his  m^csty's  advooate  condescends  upon 
several  presumptioDS :  It  is  answered,  that  if 
liis  majest/s  advocate  will  lay  aside  the  con- 
•feaai^n,  aod  adduce  auch  a  psesumptive  proba- 
tion^ whereupon  thepannel.may  becondemned^ 
dien  be  may  plead  the  benefit  of  that  qualificar 
4ioa :  Bat  toe  praaumptions  condescended  upon 
any  remote  conjectures,  and  no  ways  conclud- 
'mf ;  and  the  ponnM  after  the  allsdged  com- 
nutting  of  the  iiact,  did  return  and  live  peace- 
.ably  for  several  years,  and  denvs  the  fact,  and 
.cannot  otherwaysbe  convict  thereof.  And  if 
.aay  piatended  confession  should  be  made  use 
of,  either  .per  te,  or  in  modum  odmiaicii/i,  it 
caoBoS-ba  divided  fioom  the  quality  under  which 
it  was  granted,  which.tbe  pannel  offers  to  prove, 
was  upon  express  assurance.    And  whereas  it 

4is  pEetend^,  that  the  granting  of  ane  assurance 
and  impunity  is. upon  the  matter  a  remission 
ohich  no  inferior  judge  can^rant^  hut  that  not- 
withstanding he  may  and  ought  to  condesrin  ; 
it  is  ansiwered,  prtmo,  it  will  appear  by  the  pro- 
bation ef  what  character  and  quality  the 
granter  of  the  assurance  was. 

Sdo.  Lawyers  do  not  consider  whether  a 
judge poleatveniam  cttftudare,  or  remit  a  crime : 
dShit  a  fionfessioa  .being  elioiU  iub  tpe  vmie,  is 

VOL.  VI.  . 


tion  so  as  to  proceed  '  ad  coudemnaodum  in 

<  criiniae  capitale;'  that  being  clear  by  Craig, 
dieg.  8|tthat  *  ex  eorum.StatuUs  .nee  periculum 
*  vits,  ^hereditatis   aut    omnium   fortunaium 

<  subire,  posse.'  And  whereas  it  is  urged  that 
the  lord^  of  Privy  Council  have  a  mixed  juris- 
dicuouy  And  may  pro9eed  be  way  of  precog- 
nition *  ^t  per  modom  inquisitionis,'  and  may 
resolve  doubtful  cases  and  qualify  senteoces : 
It  is  anaif  ered,  That  it  is  not  denied  but  the 
lordaof  privy  council  have  and  do  very  well 
d^servetb^t  jurisdiction;^  but  as  to  cruninai 
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«  jurisdiction  in  capitnl  crimes,  it  is  only  com- 
petent to  the  lords  of  justiciary :  And  the  pre- 
cognitions, or  previous  inauisitlons,  tend  not 
^d  condemnationem,  but  only  as  to  this,  whe- 
ther to  stop  or  remit  to  the  lords  of  justiciary. 
And  nothing  is  considered  as  a  jndicial  conffs- 
iion,  but  where  there  isformatus  prncessut,  and 
where  a  party  is  called  *  coram  judice  corope- 
'  tente,'  and  is  '  sub  instante  periculo  vits,* 
and  knows  that  the  infallible  import  of  his 
cdmfessioD  is  to  that  very  effect  ror  his  con- 
demnation,  none  of  which  can  be  pretended 
where  the  confession  is  emitted,  *  coram  judice 
'  incompetente  ad  condemnandum.^ 

And  whereas  it  is  alleadged,  That,  q  confes- 
sion in  the  opinion  of  lawyers  canntjc  be  re- 
tracted, unless  the  party  could  docere  de  errore, 
and  purge  his  innocency,  ond  did  it  ex  ineonli' 
nenti;  It  is  answered,  the  alleadgance is  ground- 
less ;  for  though  confession  were  emitted  '  co- 

*  ram  judice  com petente  pro  tribunal),^  it  might 
be  retracted  es  incontinenti  if  he  were  able 
docere  de  errore  :  And  there  is  no  lawyer  ever 
required  it  in  other  terms.  But  where  the  con- 
fession is  emitted  '  coram  judice  incompetente 

*  fiiiera  non  facit  quoad  probationem  indicti,' 
«nd  may  be  retracted  either  ex  incontinenti  or 
€x  intervallo,  and  without  shewing  of  any 
error  or  purging  of  innocence,  such  confessions 
in  law  amount  not  to  any  probation,  no  more 
than  as  lawyers  argue  if  the  depositions  of 
witnesses  taken  in  unojudicio  would  fidem  fa* 
€ere  either  in  *  casa  civile  aut  crimtnale  in  alio 
'judicio.'  And  certainly  there  is  Jess  reason 
for  confessions  where  parties  disown  the  same, 
and  retracts  them  if  emitted;  and  hiueh  more 
here  where  the  pretended  confession  was  elicite 

jmb  spe  Tenia,  so  far  was  the  pannel  from  think- 
ing that  the  emitting  of  tliis  confession  was  in 
order  to  condemnation,  specially  seeing;  it  nei- 
ther is,  nor  can  be  proven,  that  the  said  pre- 
'  tended  confession  was  so  much  as  judicially 
given  in  face  of  privy-council,  where  his  grace 
the  duke  of  Lauderdale,  being  then  his  ma- 
jesty's commissioner,  was  present:  And  though 
it  were,  the  pannePs  proctors  will  not  debate 
(he  import  of  his  grace's  commission,  but  re- 
mits the  same  to  the  commission  itself,  in  case  it 
be  offered  to  be  proven,  that  the  confession  was 
emitted  before  him,  and  the  lords  of  privy- 
council. 

And  whereas  it  is  alleadged  that  the  act,  9 
pari,  king  James  6,  ordaining  ail  probation  to 
he  led  in  presence  of  the  assize,  does  vot  con- 
cern the  case,  and  is  misunderstood,  seeing 
here  the  confession  will  be  prodacecf  in  pre- 
tence of  tlie  assize:  It  is  answered,  "Die  act  of 
parliament  is  clear  to  the  contrar,  and  can  ad- 
mit of  such  interpretation.  For  albeit  the  nar- 
ratjve  of  the  act  of  parliament  was  only  causa 
impuhiva,  and  the  8t.itutor^  part  of  the  act  of 
parliament  is  clear  and  positive,  that  all  proba- 
tion should  be  addnoed  in  presence  oT  the  as- 
size, who  are  jnd^e<  of  the  probrttion.  And 
of  air  other  probation  there  is  the  ^eatest  rea- 
son, that  the  very  act  of  confession  should  be 
m  presence  of  the  sissizc/ who  acoj|tid^e«  to  ch'e 


probatron,  and  who  are  to  proceed  opon  oath, 
and  whose  consciences  are  to  be  satisfied  iml- 
instructed  as  to  the  way,'  manner,  ounditioBS 
and  terms  wtiereupon  such  confessions  wen 
elicite ;  all'  which  are  concealed  where  there  is 
nothing  produced   to  them  but  a  conlesiinii 
taken  witlioui  |:heir  presence,  especiallj  seeing 
the'  paniiel  aiieadges  and  offers  to  prove  tint 
several   points  uf  &ct  and  other  particulus, 
were  condescendetl  upon  and  declared,  Done 
of  which  are  mentioned  in  this  pretended  con- 
fession ;  all  which  should  have  been  insert,  and 
could  not  be  divided  as  being  in  articvloconfun. 
And  whereas  it  is  pretended  that  decreed 
pronounced  before   I<ords  of  session,  is  Prs> 
batio  probata ;    whereupon  assizers  may  aod 
ought  to  condemn  :  It  is  answered,  the  argu- 
ment is  in  materia  duparatu,  and  does  not  con- 
cern the  matter  of  confession,  and  is  only  id 
the  special  case  of  falsehood,  aiid  that  upon  % 
special  reason,   because   the  investigation  of 
falsehood  depended  upon  a  trial  and  coacoane 
of  many  ana  violent  presumptions,  which  nay 
require  a  long  tract  of  time  and  ezamioation 
of  parties  and  witnesses.     It  were  imposiible 
that  such  trials  could  be  oddoced  before  anting 
quest ;  'these  depending  several  years  many 
times  before  the  session   before  they  can  bo 
broDght  to  a  cioae :  and  therefore  law  and  cas« 
tom  in  that  case  has  sustained  a  decreet  of  tiM 
Lords  of  session  as  a  probation  in  Judieio  m- 
minale;  bnt  it  isabsolntdy  deoytd  ibatit  would 
in  any  other  crime.  And  certainly  if  thecrine 
of  theft  were  pursued  civilly  before  the  Lonb 
of  session  ad  damnum  et  intereaef  thoogh  the 
theft  should  be  proven  or  confest  before  tbe 
Lords  of  session,  it  would  not  '  fidem  facere  in 
Judieio  crtminale,'  as  is  evident  by  the  autho- 
rity of  Ihwyers  who  agree,  that '  acta  probatorii 
in  uiio  processu  fidem  non  facit  in  alio ;'   Naj, 
which  is  more,  *  acta  probatoria  in  uno  pro- 
cessu  fidem  nOn  facit  in  alio  processu  eontm 
eodem  Judice.'    And  as  to  the  instance  of  the 
Practique  of  Mac  Nabb,  the  Pannel  oppooei 
the  same,  wherein  there  were  depositiooi  of 
witnesses  ;  and  thoQgh  many  times  io  the  ad- 
journal books,  the  cases  of  confessions  emitted 
has  been  obtruded,  yet  it  cannot  be  instanced 
that  ever  the  Lords  of  justiciary  did  by  iote^ 
loquitor  sustain   the  same  as  probation ;  hut 
on  the  contrar  it  does  appear  m  the  case  of 
Fraser,  in  the  year  1641,  that  sir  Thomas  Hept 
being  then  his  majesty's  advocate  declared, 
that  a  confession  emitted  before  a  iheriff  depots 
who  has  a  criminal  jurisdiction  in  some  cues 
in  the  terms  allowed  by  law,  and  who  beyond 
alt  doubt  is  judge  competent  per  nwdum  inf^ 
sitionii ;  yet  so  convinced  was  he,  that  it  wei 
ane  extrajudicial  confession,  that  he  only  insisted 
therein  in  modum  adminicuUf  and  joined  it  with 
the  other  probation  mentioned  in  that  Pneik' 
que  which  was  per  se  convincing  and  sufficient; 
As  also  since  his  m^jeet/s  happy  restoratioii  ia 
the  case  of  one  Robertson,  although  the  god> 
fession  was  emitted  before  one  of  the  Lords  of 
justicary  and  hia  m<^esty*s  advocate  for  t^ 
time;  yet  be  waito  convinoed  oftheioioi- 
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ciencjf  of  the  same,  that  after  ii  was  produced 
p^r  modum  prvbatioals.,  he  Cook  up  the  samea. 
even  in  Uiat  state  of  the  procefis  when  the 
amiae  was  sworn.  And  as  to  the  instance  o( 
divkut^  in  David's  practice,  it  does  not  concern 
the  point  of  law,  and  cannot  be  marie  appear 
that  the  party  retracted  his  confession  ;  and  it 
is  a  Fruclique ;  that  either  nimiwn  or  nihil 
probtU,    In  respect  whereof,  &a 

The  Lords  commissioners  .  of  justiciarie  con- 
tinue the  advising  of  this  debate  till  the  -ninth 
-day  of  this  instant/ at  two  b'clocii  in  the  after- 
Doon;  and  ordains  assizers  and  witnesses  to 
attend  ilk  person  under  the  pain  of  aue  hundreth 

merks. 

« 

T|ie  said  day  John  Graham  pott-master,  Pa- 
trick Graham  his  brother,— ^Keith  of  Ludgu- 
karne,  Mathew  Colvil  writer  in  Edinburgh,  Alex- 
ander Levingstone  ensign  to  captain  Wyorhaiae, 
Walter  Kennoway  merchant  in  £dinbnryLh> 
James  Fletcher  of  New  Cranstoun,  John  Ach- 
Boutie  ensign  to  theCastle  of  Edinburgh,  being 
ofttimes  called  to  have  compeared  before  the 
Lords  commissioners  of  justiciary  this  day  and 
place  in  the  hour  of  cause  to  have  past  upon 
Air.  Jaines  Mitchel's  assize,  as  they  who  were 
lawfully  cited  to  luive  made  their  appearance 
for  the  effect  foresaid,  lawful  time  of  day  bidden, 
and  they  nor  none  of  them  enterand  nor  ap- 
pearand •  the  Lords  commissioners  and  justi- 
ciarie therefore,  be  the  mouth  of  Gibert  Mair, 
oiacer  of  court,  decerned  and  adjudged,  the 
foieoamed  persons  and  ilk  ane  of  them  to  be 
in  ane  unlaw  and  amercement  of  ane  hundreth 
snerks  Scots,  which  was  pronounced  for  doom. 

Curia  Justiciariae  S.  D.  M.  Regis  tenta  in 
Pretorio  Burgi  de  Edinburgh,  Nono  die 
MensisJnn.  1678,  Per  honorabiles  viros 
Dominos  Arciiibaldnni  Primrose  de  Car- 
ingtoun  JosticiaTiumGeneralem,  Jacobum 
Fouclis  de  Colinioun,  Robertnm  Nairn  de 
Strathurd,  Joanneoi  Lockhart  de  Castle- 
hill,  Davidem  Balfour  de  Ferret,  et  Tho- 
roam  Murray  de  Glendoick,  commissio- 
nuLiiog  Justiciariae  dicti  S.  D.  N.  Kegis. 

Curia  legitime  ajfirmata. 

Intran*  Ma.  Jam£S  Mitch  el.  Prisoner. 

Indicted  and  accused  for  the  crimes  of  assa- 
sination,  invading  of  privy  counsellors,  minis- 
ters and  others,  ut  in  die  precedente. 

Pursuer^  Sir  George  Mac  Kenzie  of  Rose- 
hau^h,  our  soverei^^n  Lord's  advocate, 

FrocCorB  ia  defence,— -sir  George  Lockhart, 
Mr.  John  Eleis,  Mr.  John  Stewart. 

The  Lords  Commissioners  of  justiciary  hav- 
ing considered  the  Dittny  and  debate  relating 
thereto,  find  that  article  of  the  Dittay  founded 
•  upon  the  4lh  act,  16  Pari,  king  Jttmes6  bear- 
iojg  the  pannel's  invading  by  shooting  and  firing 
of  a  pistol  at  his  grace  tlie  archbishop  of  St, 
Andrews,  a  privy  counsellor,  for  doing  of  his 
majesty's  service,  relevantly  Hbelled,  his  ma- 
jesty's advocate  proving  the  presumption  in 
P^  repl^;  ri^    That  the  pqnnel  s^iid  that  be 


did  ma^Le  the  same  attempt  and  invasion  be- 
cause of  the  arehbishop  his  persecuting  those 
that  were  in  the  rebellion  at  Pentland,  or  some 
^words  to  that  purpose,  relevant  to  incur  the 
^pain  containea  in  the  foresaid  act  of  parlia- 
ment, and  remit  the  saraen  to  the  knowledge  of 
ane  assize. 

And  likewise  find  that  part  of  the  Dittay 
anent  the  invading  of  bishops  and  ministers, 
relevant  to  infer  ane  arbitra'ry  punishment,  and 
remit  the  samen  to  the  knowledge  of  an  a^sizr* 

And  siclike  that  article  of  t Be  Dittay  anent 
the  invading,  wounding  and  mutilating  of  the 
bishop  of  Orkney,  relevant  to  infer  ane  arbi- 
trary punishment,  and  remit  the  samen  to  the 
knowledge  of  an  assize. 

And  also  having  considered  that  part  of  the 
debate  anent  the  pannel's  confession  made  and 
emitted  before  ane  committee  appointed  by 
authority  of  council  to  receive  it,  and  thereaftciir 
adhered  to  and  renewed  in  presence  of  his 
majesty's  high  commissioner  and  lords  of  privy 
council  convened  in  council,  find  it  is  juaicial 
and  cannot  be  retracted. 

And  also  having  considered  the  debate  and 
Defence  against  the  said  confession,  vizi  That 
the  same  was  emitted  upon  promise  or  assu- 
rance of  impunity  of  life  and  limb,  find  tbe 
samen  relevant  to  secure  the  panifel  as  to  life 
and  limb,  reserving  to  the  Commissioners  of . 
justiciary  to  inflict  soch '  arbitrary  punishment 
as  they  shall  think  fit,  in  case  (he defence  shall 
be  proven,  and  remits  the  samen  to  the  know- 
ledge of  ane  assize. 

^Mifa.*-Gordon  of  Cairneborrowe,  David 
Burnet,  merchant  in  Edinburgh,  James  Wood 
at  the  College  Port,  Chan.,  David  Forsyth,, 
taylor,  Robert  Campbel,  apothecary,,  captain 
Andrew  Dick,  David  Bruce,  gent.,  John  Hay  of 
Baro.  Thomas  Cpralie,  vintner,  Mr.  Alexander 
Achmoutie,  ensigne,  capt.  John  Binning, 
vintner,  Alexander  Leviugstone,  ensigne,  Wil- 
liam Steinson  younger,  merchant,  Charles  Scot 
of  Bonnietoun,  Peter  Wishart,  lieutenant. 
The  assize  lawfully  sworn,  no  objection  in  the 
contrar: 

His  mf\jesty's  advocate  for  probation  adduced 
the  pannel's  own  Confession,  with  the  witnesses 
after  deponing ;  of  the  whilk  Confession,  the 
tenor  foHows : 

<  Edinburgh,  10  Feb.  1674.  In  presence 
'  of  the  lord  chancellor,  lord  register,  lord  ad- 

<  vocate,   and   thesaurer  depute,   Mr.    James 

*  Mitchel,  prisoner,  being  called,  did  freely  coq- 
'  fcss  he  was  the  person  who  shot  the  pistol  at 
'  the  archbishop  of  St.  Andrews,  when  the  bisnop 
'  of  Orkney  was  hurt  thereby,  in  the  year  1668, 

<  and  depones  upon  oath,  thatnohving  creature 

*  did  perbuade  him  to  it,  or  was  upon  the  koow- 

<  ledge  of  it.  Sic  nUfKrUritur,  James  Mitchel, 
'  Rothes,  A.  Primrose,  John.  Niabet,  Ch.  Maii* 
•land.'  1     .     . 

Master  William  FatersoUf  advocate,  purged 
of  partial  counsel,  and  solemnly  sworn,  dp- 
pones,  he  met  a  man  with  a  pistol  in  his  hand 
in   Black-frier  Wynd,  immediately   after  tbs 
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Depoues,  the  bishop  said  he  got  the  woand 
^hen  he  wns  laying  his  band  upon  the  arch- 
bishop's coach. 


pistol  was  shot  at  th6  archbishop,  but  khows 
not  the  pannel,  nor  if  he  was  the  person  that 
bhot.  And  this  is  the  truth  as  he  shall  answer 
to  God. 

Patrick  Vante,  keeper  of  the  Tolbuith  of 
Edinburgh,  purged  of  partial  counsel,  and  so- 
lemnly sworn,  depones,  That  a  day  or  two  be- 
fore or  after  the  pannel  was  examined  be  the 
coancil,  be  confessed  to  the  deponent,  tliat  be 
shot  a  pistol  at  the  archbishop  of  saint  Aiv- 
drews,  and  escaped  down  Black-frier  Wynd, 
and  went  up  the  Cowe-gnte  and  into  Mr.  Ro-'' 
bert  Ferguson's  house,  and  put  on  a  periwig, 
and  then  came  to  the  street  and  searched  for 
the  man  that  shot  the  pistol.  Being  demanded  if 
he  heard  Mr.  James  M  itchel  justify  the  deed  : 
be  depones  he  remembers  it  not. 

Mr.  John  Vanse,  son  to  the  keeper  of  the 
Tolbuith,  pursed  and  sworn  :  bcin^  interrogate, 
if  he  heard  the  p^mnel  acknoM  ledge  ihe  deed 
of  shooting  at  the  bi&hop,  or  defend  it,  depones, 
That  being  in  conference  with  the  pannel  in 
the  prison-bonsey  he  inquired  at  liim  how  he  or 
any  man  could  be  accessary  to  so  impious  nne 
act,  as  to  kill  a  man  in  cold  blood  who  had  not 
wronged  him ;  he  said  it  was  not  in  cold  blood ; 
for  the  blo^d  of  the  saints  was  reiking  at  the 
cross  of  Edinburgh. 

John  bishop  of  GMmayy  being  purged  of 
|»artial  counsel,  sworn  and  examined,  depones. 
That  the  6 rst  time  be  saw  the  pannel  was  in  sir 
Williafti  Sharp's  outer  room,  where  he  shw  a 
jMstol,  which  was  said  to  be  taken  from  liim, 
out  of  which  (as  be  supposes)  there  were  three 
balls  takes;  and  that  the  pistol  was  like  to  the 
fustol  produced.  Depones  that  at  that  time  the 
pannel  did  not  confess  any  guilt,  but  seemed  to 
be  in  a  great  consternation,  and  fell  a  trembling. 
And  that  the  deponer  hearing  that  he  had  made 
a  confession,  went  to  prison  to  speak  to  bim 
about  it,  who  acknowledged  to  the  deponent, 
that  he  had  made  confession  of  that  attempt 
against  the  archbisliop  before  the  chancellor, 
and  some  others  of  the  council ;  and  that  he 
had  hopes  of  life,  and  desined  the  deponent 
to  intercede  for  him.  And  the  deponent 
having  asked  him  how  he  could  do  such  a  deed 
against  aue  innocent  man  :  he  answered,  that 
he  thought  him  ane  enemy  to  the  godlie,  and 
that  they  could  not  be  in  security  so  long  as  he 
was  alive.  And  the  deponer  having  inquired 
of  him  if  he  was  sorry  for  it;  he  did  not  say  he 
was  sorry  for  it,  but  if  it  were  to  do  aaain  he 
T  Vuld  not  do  it.  And  this  is  tlie  truth  as  he  shall 
answer  to  God. 

Dr.  ChrisiopluT  Irviw,  parged  of  partial 
coanae],  md  solemnly  sworn,  depones,  that  he 
waa  the  liiM  aumon  that  omne  fo  the  bishop 
•f  Orkney  altar  lie  bad  iccerred  the  shot,  and 
that  he  did  tee  a  ball  iisll  out  of  his  deeve, 
so  that  he  knew  that,  it  was  with  a  shot, 
and  that  the  bones  were  fractured,  and  that 
they  cured  bim  so  as  he  was  able  to  lift  his 
hand  towards  his  head;  but  there  was  stUi 
scales  comiiig  out  of  the  orince  of  the  woohd. 


JoAn  JossM,  surgeon^  purged  sworn  and  eaar 
mined,  depones,  That  be  was  called  to  iba 
bishdp  of  Orkney's  <cure«  and  that  he  had  a 
wound  betwixt  the  wrist  and  the  elbow,  which 
cfid  cast  out  several  sdaall  hones  at  the  tw» 
small  orifices ;  and  that  the  bishop  was  not 
able  to  lift  his  hand  td wards  bis  head. 

William  Borthmch,  surgeon,  porgedofjmr- 
tiid  counsel,  solemnly  sworn  and  examiocdy 
depones,  conformia  to  J(ohn  Jossie  in  all  tkiogs. 

John  earl  of  Rothes,  lord  high  cliancellor  of 
Scotland,  being  swoip,  and  the  confeseion  under 
master  James  Mitcbel's  hand  being  abown  to 
him,  depones  he  was  present  and  saw  Mr. 
James  Mitchel  subscribe  that  paper;  and  de- 
pones that  he  heard  him  make  the  coDicsskMi 
contained  therein,  and  that  he  thereafter  heard 
him  ratify  the  same  at  the  couacil-bar,  in  pre- 
sence of  die  king's  comcnisisioner  ar\d  lorda  of 
{)rivy  council  sitting  in  council,  and  that  bb 
ordship  subscribed  the  said  confession.  De- 
.  pones,  that  his  lordship  the  advocate,  and  1  be- 
saurer  Depute,  were  appointed  by  the  privy 
council  to  examine  Mr.  James  Mitdiel.  And 
being  interrogate,  if  after  they  had  removed  tbe 
pannel  to  the  council-chamber,  whether  or  not 
his  lordship  did  offer  to  the  pannel  upon  hm 
confession  to  secure  his  life  in  tliese  words^  up- 
on his  lordship's  life,  honour  and  reputation ; 
depones,  that  he  did  not  at  all  give  any  asau- 
rance  to  the  pannel  for  his  life ;  and  that  the 
pannel  never  sought  any  such  usurauce  from 
him :  and  his  lordship  does  not  remember  that 
there  was  any  warrant  given  by  tbe  council  to 
his  lordship  for  that  effect ;  and  !f  there  be  any 
expressions  in  any  paper  which  may  •  seem  to 
inter  any  thing  to  the  contrary,  his  lordship 
conceives  it  has  been  insert  upon  some  m»- 
take. 

Charles  Maitlantt*  of  Hatton,  lord  thesaurer 
depute,  being  sworn,  and  the  confession  under 
Mr.  James  Mitchers  hand  being  shewn  abto  hb 
lordship,  depones  he  was  present  when  Mr. 
James  Mitchel  made  that  confession,  and  lus 
lordship  first  heard  biro  make  it  verbally,  and 
then  he  saw  him  subscrive  it ;  and  ttuit  his 
lordship  subscrived  it  also,  and  at  that  time 
there  was  nothing  spoken  of  any  assurance:  but 
when  the  pannel  was  asked  by  some  of  the 
committee,  upon  what  account  he  committed 
chat  fact;  at  first  beseemed  unwilling  to  anaweri 
but  thereafter  said,  it  was  because  the  arch- 
bishop is  ane  enemy  to  the  good  people  or  godly 
people  ia  the  west.  Depones,  that  within  few 
days  thereafter,  at  a  meeting  of  the  councfl, 
where  the  duke  Lauderdale  then  his  majesty's 
commissioner,  was  present,  the  pannel  being 
brought  to  the  bar,  and  tbe  confession  pro- 
duced being  shewn  to  him,  he  acknowledged 
the  sam^  to  be  his  hand  writing ;  adhered  unto 

^See  tbe  following  Case, 
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Mid  renewed  the  Mune  in  pretence  of  his  nie- 
jesCjf's  comtaiinioDer  and  ootincil :  and  depones 
that  be  did  not  hear  the  paiinel  either  seek  as- 
siininoe  of  Kris  life,  or  any  other  person  offer  the 
tame  to  him. 

J^hn  dake  of  Lauderdulr,  being  sworn, 
depon't,  That  his  grace  was  present  as  the 
king's  cominissiouer  in  council,  when  Mr. 
James  Mitchd  was  bropght  'to  the  bar.  De- 
pon's  his  grace  saw  the  pannefs  former  con* 
fessioo  owde  at  the  committee  of  council 
shewn  to  him,  and  he  acknowledged  it  to  be 
his  confession,  and  that  he  did  adhere  thereto 
and  renew  the  same  in  presence  of  his  grace 
and  the  council.    His  grace  heard  no  wsurance 

tiven  to  htm,  and  i bat  his  grace  did  not  give 
im  any  assurance,  nor  gave  commission  to 
any  oUters  to  give  him  any  assurance,  and 
could  not  do  it,  having  no  particular  warrant 
from  bis  majesty  for  that  efiect. 

Jamet,  archbishop  of  Saint  Andrews,  being 
sworn,  depon's,  That  that  day  iliat  the  pannel 
did  fire  a  pistol  at  liis  grace,  he  had  a  view  of 
l)im  passing  from  the  coach  and  crossing  the 
Btreer,  which  had  such  impression  upon  his 
grace,  that  upon  the  first  sight  he  saw  of  him 
after  be  was  taken,  he  knew  him  to  be  the 
person  who  shut  the  shot.  Depones,  his  grace 
taw  him  at  the  conncil-bar  in  presence  of  his 
majesty's  commissioner  and  the  council  ac- 
knowledge his  confession  made  before  tlie 
committee,  and  heard  him  adhere  thereto  and 
renew  the  sameo ;  and  there  was  no  assurance 
of  hfe  given  him,  nor  any  sought  by  him  there. 
Depon's,  tiiat  his  grace  himself  did  never  give 
bim  4iny  aMurnnce,  nor  give  warrant  to  any 

'  others  to  do  it :  only  he  promised  at  his  first 
taking,  that  if  he  would  freely  confess  the  fault, 
and  express  his  repentance  for  the  same  at  that 
time,  without  farther  troubling  judicatories 
therein,  his  grace  would  use  his  best  endea- 
vour to  favour  him,  or  else  leave  him  to  justice: 
But  that  he  either  gave  him  assuranoe,  or  gave 
warrant  to  any  lo  give  it,  it  is  a  false  and  ma- 
licious calumny ;  and  that  his  grace  made  no 
promise  to  NioboU  Somervel  other  than  that  it 
was  bett  to  make  a  firee  coofemion.  And  Ibis 
is  the  truth,  as  he  shall  answer  to  God. 

The  pannel,  Mr.  James  Mitchel,  after  swear- 

-  iBg  of  the  assiae,  produced  aoe  copy  of  ane 
pretended  act  of  oduncil,  and  craved  that  the 
regibier  of  council  containing  the  said  aot  might 
be  produced.  And  after  the  exaoMuation  and 
•  deposition!  of  the  witnesses  upon  ihe  Dittay 
and  exculpation,  the  pannel  and  his  proctors 
further  urged,  that  the  register  of  council 
might  be  produced.  Seeing  the  pannel  pro- 
duced ane  instrument  against  Mr.  Thomas 
Hay,  one  of  the  clerks  of  council,  for  giving 
ane  extract  thereof;  and  the  pannel  and  bis 
proctors  alledged,  that  the  re^ster  of  council 
containing  the  said  act  was  produced  in  court 
the  day  before,  and  that  the  said  act  was  read 
by  several  members  of  court ;  and  being  once 
produced,  and  ane  instrument  taken  against 
one  of  the  clerks  of  council,  who  with  the 


other  clerk  were  cited  as  witnesses  by  his  ma^ 
jesty's  advocate,  the  clerks  ought  to  be  ordaini* 
ed  either  to  give  ane  extract  or  produce  the 
register  containing  the  aforesaid  act ;  and  the 
pannal  and  his  proctors  desire  ^to  be  heard  ill 
writ  upo;)  the  said  act  of  council. 

His  majesty's  Advocate  answers.  That  he  wi^ 
not  obliged  to  produce  a  register  for  tlie  Pan- 
nel ;  and  if  any  s^ch  pretended  act  was,  he 
should  have  used  a  diligence  and  cited  this 
clerks  of  council  for  producing  of  the  reg|s(f«B, 
or  giving  any  extract ;  which  the  Pannel  aot 
having  done  he  cannot  he  allowed-  a  diligenee 
in  this  state  of  the  proceia.  And  if  any  such 
act  of  council  was,  it  was  unwarrantable  aMl 
could  not  be  mode  use  of,  after  the  lord  Chaa- 
cellor,  the  duke  of  Lauderdale,  the  lord  The- 
saurer  Depute,  and  other  loids  of  council  had 
deponed  that  there  was  no  such  assuranoe 
||iven,  as  is  either  pretended  bv  the  eacalpa- 
tion,  or  insinuate  by  the  pretended  act  of  ci'Ua- 
cil.  And  be  the  copy  produced  k  is  evideat, 
that  the  design  thereof  is  to  take  from  the  pan- 
nel any  pretended  favour  he  pleads;  and  if 
the  act  be  founded  one,  it  cannot  be  dividnl ; 
so  that  ane  meer  jianative  must  prove,  and  the 
statutorie  words  should  aot  prove:  especially 
seeing  there  is  nothing  more  notour  and  ordinar, 
than  Tor  the  council  not  to  cons^r  a  narra- 
tive if  the  statutorv  words  he  right.  And  at 
the  ^nnel  preiends  that  his  confemion  canaet 
be  divided  from  the  assurance  given,  but  that  it 
must  taken  with  the  quality  ;  so  much  less  must 
this  act  be  divided.  And  thepi^tended  adi  it 
long  posterior  to  the  pannei's  confession,  aad 
even  posterior  to  a  former  dyet  in  the  justice 
court  appointed  for  the  pannel's  triol  tor  the 
said  crime.  And  farther,  no  such  assurance 
could  have  been  granted,  seeing  none  but  bit  aut- 
jesty  can  grant  remistiont. 

The  Pannel  and  his  Proctors  desired  the 
copy  produced  to  be  read. 

His  majesty's  Advocate  consents  to  the  read- 
ing of  the  pretended  copy  of  the  Act  of  Coaa- 
cil,  and  which  being  publicly  read,  isefthe 
tenor  following. 

Edinlmrgh,Mapthl%  1674. 

''The  Lord  Commissioner  his  grace,  and 
the  lords  of  his  majesty's  privy  council  having 
appointed  a  committee  of  council  to  examine 
Mr.  James  Mitchel,  prisoner  in  the  Tolbuithof 
Edinburgh ;  the  said  Mr.  JaniCb  being  brqmht 
before  the  said  committee,  did  mSke  anee 
and  voluntary  confession  of  his  accession  to 
the  rebelban,  and  rising  in  arms  in  the  west ; 
and  that  after  he  had  notice  of  the  same  he 
went  from  Rdtnhorgh  with  cohmel  Wallace  and 
others,  and  joined  with  Uwe  rebels  0ieM,  aad 
from  thence  came  aloag,  and  waswith-tfaem 
until  the  night  -before  the  fight  at  Pentknd- 
hiils. ;  and  that  at  the  desire  of  Captain  Arapt 
he  came  ttten  to  Edinbnigh  to  speak  to  some 
persons  there  concerning  them.  And  being 
examined  ^  upon  the  attempt  made  upon  the 
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pistol  was  shot  dt  the  archbishop,  bat  knows 
not  the  pannel,  nor  if  he  was  the  person  that 
shot.  And  this  is  the  truth  as  he  shull  answer 
to  God. 

Pairick  Vatue,  keeper  of  t)ie  Toibuith  of 
Edinburgh,  purged  of  partial  counsel,  and  so- 
lemnly sworn,  depones,  That  a  day  or  two  be- 
fore or  after  the  pannel  was  examined  be  the 
cooncil,  be  confessed  to  the  deponent,  tbi^  he 
shot  a  pistol  at  the  archbishop  of  smiat  An- 
drews, and  escaped  down  Black-frier  Wynd, 
and  went  up  the  Cowe-gate  and  into  Mr.  lUP 
bert  Ferguson's  boase,  and  put  on  a  periwig, 
and  then  came  to  the  street  and  searched  for 
the  man  that  shot  the  pistol.  Being  demanded  if 
be  heard  Mr.  James  Mitcliel  justity  the  deed  : 
he  depones  he  remembers  it  not. 

Mr.  John  Vanse,  son  to  the  keeper  of  the 
Toibuith,  purged  and  sworn  :  bein^  interrogate, 
if  he  heard  the  pannel  ackno%vledge  the  deed 
of  shooting  at  the  bishop,  or  defend  it,  depones, 
That  being  in  conference  with  ttte  pannel  in 
the  prison-honsey  he  inquired  nt  him  how  he  or 
any  man  could  be  accessary  to  so  impious  ane 
act,  as  to  kill  a  man  in  cold  blood  who  had  not 
wronged  him ;  be  said  it  was  not  in  cold  blood ; 
for  the  bloi^d  of  the  saints  was  reiking  at  the 
cross  of  Edinburgh. 

John  bishop  of  GMrway^  being  purged  of 
}»artial  counsel,  sworn  and  examined,  depones. 
That  the  6rst  time  he  saw  the  pannel  wnt  in  sir 
Williafti  Sharp's  outer  room,  where  he  snw  a 
pistol,  which  was  said  to  be  taken  from  liim, 
out  of  which  (as  be  supposes)  iKere  were  tliree 
baHs  taken;  and  that  the  pistol  was  like  to  the 
fustol  produced.  Depones  that  at  that  time  the 
pannel  did  not  confess  any  guili,  but  seemed  to 
be  in  a  great  consternation,  and  fell  a  trembling. 
And  that  tbedeponer  hearing  that  ike  had  made 
a  confession,  went  to  prison  to  speak  to  bim 
about  it,  who  acknowledged  to  the  deponent, 
that  he  had  made  confession  of  that  attempt 
against  the  archbishop  before  the  chancellor, 
and  some  others  of  the  council ;  und  that  he 
had  hopes  of  life,  and  desived  the  deponent 
to  intercede  for  him.  And  the  deponent 
having  asked  him  how  he  could  do  sncfa  a  deed 
against  ane  innocent  man  :  he  answered,  chat 
he  thought  him  ane  enemy  to  the  godlie,  and 
that  they  could  not  be  in  security  so  long  as  he 
was  alive.  And  the  deponer  having  inquired 
of  him  if  he  was  sorry  for  it ;  he  did  not  say  he 
was  sorry  for  it,  but  if  it  were  to  do  again  he 
▼  Valid  not  do  it.  And  this  is  die  truth  as  he  shall 
answer  to  God. 

Dr.  ChrutcpluT  Irvin^  pvrged  of  partial 
coanseJi  and  solennly  sworn,  depones,  that  he 
was  the  fot  sumon  thai  came  to  the  bishop 
•f  Orkney  alttr  ha  bad  received  the  shot,  and 
that  he  did  see  a  ball  fall  out  of  his  deeve, 
60  that  he  knew  that  it  was  with  a  shot, 
and  that  the  bones  were  fractured,  and  that 
|hey  cured  him  so  as  he  was  able  to  lifl  his 
hand  towards  his  head;  but  there  was  stQI 
acales  coming  out  of  the  orifice  of  the  woond. 


Depones,  the  bbhop  said  he  got  the  woqikI 
when  he  was  laying  his  hand  upon  the  arch- 
bishop's coach. 

John  JouUf  surgeon,  porged  sworn  and  sit* 
miuedy  depones.  That  he  was  called  totfai 
bishop  of  Orkney's  >cnret  and  that  he  bsd  s 
wound  betwixt  the  wrist  and  the  elbaar,  which 
cfid  cast  out  several  steall  bones  at  the  tws 
small  orifices ;  and  thaf.  the  bishop  was  not 
able  to  lift  his  hand  td wards  his  head. 

WilUam  Borthwich,  surgeon,  porged  of  ps^ 
tial  counsel,  solemnly  sworn  and  exaaiiiNd, 
depones,  conformia  to  John  Jossie  in  all  tkiogL 

John  earl  of  Rothes^  lord  high  cliancellor  of 
Scotland,  being  swoip,  and  the  confession  under 
mnster  James  Mitchel's  hand  being  sfaowa  is 
bim,  depones  he  was  present  and  saw  Mr. 
James  Mitchel  subscribe  that  paper;  sodde 
pones  that  he  heard  him  make  tba  coafesufiB 
contained  therein,  and  that  he  thereafter  iietid 
him  ratify  the  same  at  the  couocil-bar,  in  prt- 
sence  of  the  king's  conwiibsioner  afyd  lords  of 

{)rivy  council  sitting  in  council,  and  that  \» 
ordship  subscribed  the  said  confession.  D^ 
pones,  that  his  lordship  the  advi>cate,  and  Tb^ 
saurer  Depute,  were  appointed  by  the  privj 
council  lo  examine  Mr.  James  Mitcltel.  Ami 
being  interrogate,  if  after  they  had  rcmofcd  the 
pannel  to  the  council-chamber,  whether  or  sot 
his  lordship  did  ofier  to  the  pannel  npoo  Ui 
confession  to  secure  his  life  in  these  words,  s|h 
on  his  lordirhip's  life,  honour  and  repuUtiou : 
depones,  that  he  did  not  at  all  give  any  ssio- 
rance  to  the  pannel  for  his  life ;  and  that  the 
pannel  never  sought  any  such  a«&urance  fron 
iiim :  and  his  lordship  does  not  remember  (htt 
there  was  anv  warrant  given  by  the  ouuucil  to 
his  lordship  for  that  effect ;  and  if  there  be  aaj 
expressions  in  any  paper  which  may  seem  to 
infer  any  thing  to  the  contrary,  bis  lorddup 
conceives  it  hu  been  insert  upon  some  mif 
take. 

Chnrlek  Maitland^  of  Hatton,  lord  tbesaurer 
depute,  being  sworn,  and  the  confession  ooder 
Mr.  James  Mitchcfs  hand  being  shewn  ubtohis 
lordship,  depones  he  was  pieaeat  when  Mr. 
James  Mitchel  made  that  ooofessbn,  and  hii 
lordship  first  heard  him  make  it  verbally,  asd 
then  he  saw  him  sobscrive  it;  and  tliat  bis 
lordship  subscrived  it  also,  and  at  that  dae 
there  was  nothing  spoken  of  any  assurance:  hot 
when  the  pannel  was  asked  by  some  of  the 
committee,  upon  what  account  he  committed 
that  fact ;  at  first  beseemed  unwilling  to  answer, 
but  thereafter  said,  it  was  because  the  arch- 
bishop is  ane  enemy  to  the  good  people  or  godly 
people  in  the  west.  Depooesy  that  within  ftjj^ 
days  thereafter,  at  a  meetinc  of  the  Goood, 
where  the  duke  Lauderdale  then  his  majest/i 
commissioner,  was  present,  the  pannel  bciog 
brought  to  the  bar,  and  the  confession  pa- 
duced  being  shewn  to  him,  he  acknowledged 
the  same  to  be  his  hand  wridng ;  adhered  unto 

^See  the  foUowiog  Case, 
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Mid  reMwed  the  Mune  in  preteace  of  his  nii- 
jestj's  comCnimuoer  epd  council :  and  depones 
thnc  be  did  not  hear  the  pan  net  either  seek  as- 
siinince  of  fab  life,  or  any^other  person  offer  the 
tame  to  hion. 

John  daka  of  Lauderdale,  being  gworn, 
depon*S|  That  his  grace  wss  present  as  the 
king^s  cominissiouer  in  council,  when  Mr. 
James  Mitchd  was  brupght  'to  the  bar.  De- 
pones his  grace  saw  the  pannel's  former  con* 
fession  owde  at  the  committee  of  council 
shewn  to  him,  and  he  acknowledged  it  to  be 
his  confession,  and  that  he  did  adhere  thereto 
and  renew  the  same  in  presence  of  his  grace 
and  the  council.    His  grace  heard  no  assurance 

fivan  to  htm,  and. that  his  grace  did  not  give 
im  any  assurance,  nor  gave  commitsion  to 
any  others  lo  give  him  any  assurance,  and 
could  not  do  it,  having  no  particular  warrant 
from  hii  majesty  for  that  efiect. 

Jamet,  archbishop  of  Saint  Andrews,  being 
sworn,  depon's,  That  that  day  that  the  pannel 
did  fire  a  pistol  at  his  grace,  he  had  a  view  of 
him  passiiij^  from  the  coach  and  crossing  the 
street,   which   had  such  impression  upon  his 
grace,  that  upon  the  first  sight  he  saw  of  him 
after  be  was  taken,  he  knew  him  to  be  the 
person  who  shot  the  shot.    Depoii*s,  his  grace 
saw  him  at  the  counciUbar  in  presence  of  his 
majesty's  commissioner  and  the  council  ac- 
knowledge his  confession    made    before    tlie 
committee,  and  heard  hiiu  adhere  thereto  and 
renew  the  samen  ;  aud  there  was  no  assurance 
of  life  given  him,  nor  any  sought  by  him  there. 
Depon's,  that  his  grace  himself  did  never  give 
bim  Jiny  assurance,  nor  give  warrant  to  any 
'  others  to  do  it :  only  he  promised  at  his  first 
taking,  that  if  he  would  freely  confess  the  fault, 
and  express  his  repentance  for  the  same  at  that 
time,   without   farther    troubling  judicatories 
therein,  his  grace  would  use  his  best  endea- 
vour to  favour  him,  or  else  leave  him  to  justice: 
But  that  he  either  gave  him  assurance,  or  gave 
warrant  to  any  lo  give  it,  it  is  a  false  and  ma- 
licious calumny ;  and  tliat  his  grace  made  no 
promise  to  Nioboll  Somervel  oiher  than  that  it 
was  best  to  make  a  free  confession.    And  this 
is  the  truth,  as  he  shall  answer  to  God. 

The  pannel,  Mr.  James  Mitchel,  after  swears 
>  iBg  of  the  assise,  produced  ane  copy  of  ane 
pretended  act  of  ooancil,  and  craved  that  the 
rtgifcier  of  council  containing  the  said  aot  might 
be  produced.  And  after  the  examination  and 
•  deposition!  of  (be  witnesses  upon  the  Dittay 
and  exculpation,  the  pannel  and  his  proctors 
further  urged,  that  the  register  of  council 
might  be  produced.  Seeing  the  pannel  pro- 
duct ane  instrument  against  Mr.  Thomas 
Hay,  one  of  the  clerks  of  council,  for  giving 
ane  extract  thereof;  and  the  pannel  and  his 
proctors  alledged,  that  the  re^ster  of  council 
containing  the  said  act  was  produced  in  court 
the  day  before,  and  that  the  said  act  was  read 
by  several  members  of  court ;  and  being  once 
produced,  and  ane  instrument  taken  against 
one  of  the  clerks  of  council,  who  with  the 


other  clerk  were  cited  as  witnesses  by  his  m»- 
jesty's  advocate,  the  clerks  ought  to  be  ordaioi* 
ed  either  to  give  ane  extract  or  produce  the 
register  containing  the  aforesaid  act ;  and  the 
pannal  and  his  proctors  desirexto  be  heard  in 
writ  upo;i  the  said  act  of  eounctl. 

Hisroiyesty's  Advocate  answers.  That  he  wip 
not  obliged  to  produce  a  register  for  tlie  Pan- 
nel ;  and  if  any  snch  pretended  act  waSf  he 
should  have  used  a  diligence  and  cited  this 
clerks  of  council  for  producing  of  the  registfis, 
or  giving  any  extract ;  which  the  Pannel  not 
having  done  he  cannot  be  allowed  a  di^enee 
in  this  state  of  the  process.  And  if  any  siioh 
act  of  council  was,  it  was  unwarrantable  and 
could  not  be  made  use  of,  after  the  lord  Chan- 
cellor, the  duke  of  Lauderdale,  the  lord  The- 
saurer  Depute,  and  other  loids  of  council  had 
deponed  that  there  was  no  such  assurance 
given,  as  is  either  pretended  bv  the  eacuipn- 
tion,  or  insinuate  by  the  pretended  act  of  C'lin- 
cil.  And  be  the  copy  produced  it  is  ewdeoty 
that  the  design  thereof  is  to  take  from  the  pan- 
nel any  pretended  favour  he  pleads;  and  if 
the  act  be  founded  one,  it  cannot  be  dividtd; 
so  that  ane  meerjian alive  must  prove,  and  the 
statutorie  words  should  not  prove:  especiaUy 
seeing  there  is  nothing  more  no  tour  and  ordinar, 
than  for  the  council  not  to  considvr  a  nam- 
tive  if  the  statutory  words  he  right.  Aodna 
the  ^nnel  prexends  that  his  conftssaon  cnnnet 
be  divided  from  the  assurance  given,  but  that  it 
must  taken  with  the  quality  ;  so  much  lets  must 
this  act  be  divided.  And  the  pretended  mt^  it 
long  posterior  to  the  pamiel's  confession,  and 
even  posterior  to  a  former  dyet  in  the  justice 
court  appointed  for  the  pannel's  trial  for  cbe 
said  crime.  And  farther,  no  snch  a»sunince 
could  have  been  granted,  seeing  none  but  hie  OM* 
jesty  can  grant  remiMions. 

The  Pannel  and  his  Proctors  desired  the 
copy  produced  to  be  read. 

His  majesty's  Advocate  consents  to  the  rend- 
ing of  the  pretended  copy  of  the  Act  of  Coun- 
cil, and  which  being  pnblicly  read,  is  ef  the 
tenor  following. 

Edinburgh,  Mopchl^  1674. 

"The  Lord  Commissioner  his  grace,  and 
the  lords  of  his  majesty's  privy  council  having 
appointed  a  committee  of  council  to  examine 
Mr.  James  Mitchel,  prisoner  in  the  Tolbuithof 
Edinburgh;  the  ssid  Mr.  James  being  brqygbt 
before  the  said  comroiUee,  did  jnSke  avee 
and  voluntary  confession  of  his  accession  to 
the  rebellian,  and  rising  in  am^s  in  the  west ; 
and  that  after  he  had  notice  of  the  same  he 
went  fracn  Edinburgh  with  eolnael  Wallace  and 
others,  and  joined  with  tlwe  rebels  0iefe,'«nd 
from  thence  came  afteng,  and  was  «iitli  them 
^ntil  the  night  before  the  fight  at  Pentland- 
hills.;  and  that  at  the  desire  of  Captain  Amot 
he  came  tttcn  to  Edinbnigh  to  speak  to  some 
persons  there  concerning  them.  And  being 
examined- upon  the  attempt  made  vpon  the 
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person  of  the  archbishop  of  St.  Andrews,  and  | 
who  shot  the  pistol  at  the  said  arch  bis  hopj 
vrfatn  the  bishop  of  Orki>ey  was  hurt  in  the 
QiOQth  of  July  160  B,  he  did  declare  that  at  that 
time,  and  the  day.  that  the  said  attempt  was 
made  he  was  in  the  town  ofEuinburgh;  and 
that  he  had  bouj^ht  the  pistol,  which  was  about 
him  charged  with  three  balls  when  he  was  ap- 
prehended, about  that  time  when  the  bishop 
was  shot,  from  Alexander  Logan,  dager-uiaker 
in  Leithwynd  :  bi/t  refused  that  he  was  the  per- 
son that  made  the  said  attempt  until  having  re- 
tired a  pace  with  one  of  the  sftid  committee,  he 
did  confess  upon  his  knees  that  he  was  the 
person,  upon  assurance  given  him  by  one  of 
the  committee,  as  to  his  life,  who  had  war- 
rant from  the  lord  commissioner  and  the 
council  to  grant  the  same.  And  did  there- 
after confess  freely,  before  all  the  lords 
that  was  upon  the  said  committee,  that  he 
■hot  the  foresaid  pistol  at  the  said  archbishop, 
find  did  subscribe  bis  confession  in  presence  of 
the  said  committee,  which  is  also  subscribed 
by  them.  And  thereafter  the  said  Mr.  James 
in  presence  of  the  commissioner  his  grace 
and  council,  did  renew  and  adhere  to  the  said 
confession,  both  as  to  the  accession  to  the  re- 
belfion  and  the  attempt  foresaid;  and  acknow- 
ledged he  made  the  said  attempt  because  he 
thought  that  the  said  archbishop  had  ane  hand 
tn  troubling  and  persecuting  those  that  were 
lA  the' rebellion.  And  nevertheless,  being 
brought  before  the  lords  "^commissioners  of  the 
justiciary,  and  asked  if  he  did  own  the  confes- 
sion foresaid,  he  did  altogether  refuse  to  an- 
swer and  adhere  to  his  saids  confessions,  not' 
withstanding  he  was  told  by  the  lords  commis- 
sioners of  justiciary  and  his  majesty's  advocate 
that  if  he  would  adhere  to  his  saids  confessions, 
he  should  have  the  benefit  of  the  said  assurance 
and  if  otherways,  that  he  should  lose  the  same. 
Therefore  the  lord  commissioner  his  grace,  and 
the  Lords  of  his  majesty's  privy  council,  do 
declare,  that  they  are  free,  and  that  the  said 
Mr.  James  ought  not  to  have  the  benefit  of 
any  such  promise  or  assurance,  and  that  the 
•aijie  is  altogether  void ;  and  that  the  Lords  of 
the  iusticiary  and  the  assise  ought  to  proceed 
vdihottt  any  respect  to  the  same.  And  farder 
do  declare,  that  the  said  Mr.  James  Mitchel  is 

.  the  person  intended  and  meaned  in  the  procla- 
mation in  the  years  1666  and  1667(  discharg- 
ing any  intercomoning   with  the  rebels  therein 

.  mentioned,  and  excepting  the  said  Mr.  James, 
and  the  other  persons  therein,  from  his  majes- 
ty's favour  and  indempnity,  and  no  other  under 
the  name  of  Mr.  James  Mitchel,  though  there 
had  been  any  other  of  that  name  involved  in 
the  said  rebellion. 

''  The  Pannel  and  his  Proctors  renew  their 
desire,  and  crave  to  be  heard  to  debate  upon 
the  act  of  council  in  writ. 

The  lords  Gommissioners  of  justiciary  consi- 
dering that  the  cupy  of  the  pretended  Act  of  < 
Council  produced  was  never'  urged,  nor  made 
use  of;  nor  any  diligenpe  craved  foe  producing ' 


the  registers  of  couucil,  outil  this  afternoon  that 
the  assize  whs  sv\urn,  afler  which  qa  diligence 
can  be  allowed  iior  granted  in  this  &tate  of  ths' 
process  be  tlie  law  of  the  kingdom,  and  prae- 
tique  of  tliis  court ;  especially  seeiiij;  it  appean 
be  the  said  copy,  that  the  design  was  to  take 
awny  any  assurance  that  tho  pannel  could  have 
pleaded ;  and  that  the  truth  of  the  narrative  of 
the  copy  founded  upon  insinuating  that  there 
was  ane  assurance,  is  cancelled  lie  the  deposi* 
tfons  of  the  duke  of  Lauderdale,  then  his  ma* 
jesty's  commissioner,  the  lord  chancellor,  and 
other  members  of  the  committee  and  council : 
The  said  lords  therefore  ordain  the  assize  to  io- 
close  and  return  their  verdict  to-morrow  at  two 
o'clock  in  the  afternoon. 

Curia  Justiciariae  S.  D.  N.  Regis  tenta  id  Prc- 
torio  Burgi  de  Edeiiburgo,  Decimo  die 
Mensis  Januarii,  1678,  Per  honorahiles  vi* 
ros  Dominos  Arcliibaldum  Primrose  de  Car* 
ringtoun  Justiciarium  Generalem,  Jacobom 
Foulis  de  Colintoun,  Roberturo  Nairn  de 
Strathurd,  Joann^m  Lockhart  de  Castle- 
hill,  Davidem  Balfour  de  Ferret,  etTbo- 
mara  Murray  de  Glendoick,  Commissioo- 
arios  Justiciaris  dicti  S.  D.  N.  Regis. 

Curia  legitime  affimnUa. 

The  said  day  the  persons  who  past  upon  the 
assize  of  master  James  Mitchel,  returned  their 
Verdict  in  presence  of  the  said  lords:  m hereof 
the  tenor  fullows: 

"  As  to  tlie  first  part  of  the  libel,  foonded 
upon  the  4  act,  16  pari,  kiiig  James  6.  the 
chancellor  and  whole  assize,  with  one  voice, 
find  it  proven  conform  to  the  lords  interloqoitor. 

"  As  to  the  invading  of  bishops  and  ministeri, 
and  wounding  the  bishop  of  Orkney,  siclike 
proven  with  one  voice. 

'<  As  to  the  third  part  of  the  lords  interloqui- 
tor  concerning  his  confession,  first  before  a 
committee,  and  thereafter  before  his  majestj's 
high  commissioner  and  coqncil,  th«  whole  as- 
sise with  one  voice  find  it  proven  oonform  to  tbt 
lordg  interloquitor. 

''  As  to  the  fourth  and  last  part  of  the  ialei^ 
loquitor  concerain^  the  exculpation,  the  whole 
assize  with  one  voice  find  it  no  ways  proven* 
And  further  concerning  the  exculpation,  wlien 
the  pannel  was  pressing  it  strongly  upon  ay 
lord  chancellor  the  whole  assise  heard  his  ows 
confession  and  acknowledgment  of  the  lacC. 

(Sic  Subscribitur,)  Jo.  Hay,  Cliancellor." 

After  opening  aud  reading  of  the  wbilk  Ver- 
dict of  Assize,  the  lords  commissiuners  of  ju»- 
ticinry,  by  the  mouth  of  Adam  Auld,  dempster 
of  court,  decerned  and  adjudged  the  said  Mr. 
James  Mitchel  to  be  taken  to  the  Grass  Mai^ 
kct  of  Edinburgh,  upon  Friday  the  18th  day  of 
January  instavt,  betwixt  two  and  four  o'clock 
in  tlie  afternoon,  and  there  to  be  hanged  qd 
ane  gibbet  till  be  dead,  and  all  his  moveable 
goods  and  gear  to  be  escheat  and  inbrooght  to 
his  majesty's  ufe  ^   which  was  prondaa^  for 


ioom.     Upon  which  day  he  was  executed  ac- 
cording to  the  sentence.* 

He  had  prepared  a  Speech,  which  he  intended 
tn  have  delivered,  hot  being  internipteti  by  the 
beating  of  dmms  he  threw  it  orer  the  scaffold ; 
it  was  as  follows : 

**  Christian  People, 

*'  It  being  rumoured  abroad  immediately 
after  I  had  received  my  Sentence,  that  I  would 
not  get  liberty  to  speak  in  this  place,  therefore 
I  have  not  prepared  a  formal  discourse  and  ac- 
count of  these  pretended  crimes,  for  which  I 
was  accused  and  sentenced,  neither  did  I  think 
it  very  necessary,  the  fame  of  your  process  hav- 
i#ig  gone  so  much  abroad,  what  by  a  former  in* 
dictment  given  me  near  four  years  since,  the 
dyet  whereof  was  suffered  to  desert  in  respect 
the  late  advocate  could  not  find  a  just  way  to 
reach  me,  with  that  extrajudicial  confession 
they  npponed  unto  me.  All  know  he  was  zea- 
lous in  it,  yet  my  chanty  is  such  unto  him,  that 
he  would  not  suffer  unwarrantable  zeol  so  fur  to 
blind  him,  as  to  overstretch  all  laws  of  the  land 
beyond  their  due  limits,  in  prejudice  of  the  life 
of  any  nntural  subject,  and  next  by  an  extreme 
enquiry  of  torture,  and  then  by  exiling  me  to 
the  Bass,  and  after  all,  giving  me  a  new  indict* 
ment.at  the  instance  of  the  new  advocate,  who 
before  was  one  of  mine,  when  I  received  the 
first  indictment,  to  which  new  indictment  and 
debate  in  that  process  I  remit  you,  and  parti- 
cularly to  these  two  defences  of  extrajudicial 
confession,  and  to  the  promise  of  life  given  to 
me  thereupon  by  my  lord  chancellor,  upon  his 
own,  and  the  public  faith  of  the  kingdom,  upon 
the  verity  whereof  I  am  ready  to  die,  and  eon- 
sent  to  lay  dbwn  my  life.      And  I  hope,  your 

*  <*  Doubtless  the  fanaticism  of  Mitchel  was 
of  the  most  daring  and  atrocious  nature;  but 
the  guiic  of  that  fanatic  is  lost  in  the  compli- 
cated perfidy,  crneliy,  perjuror  and  revenge  which 
accomplislied  his  death.  It  was  the  ardent 
desire  of  ministers  tonn^volve  the  wliole  body  of 
presbyterians  in  his  guilt ;  but  in  the  prosecu- 
tion of  this  object  they  incurred  the  just  impu- 
tation of  more  detestable  crimes.  Horror  and 
universal  execration  were  excited  by  the  trea- 
chery and  almost  unexampled  perjuries  of  the 
first  ministers  in  the  church  and  in  the  state ; 
and  the  precautions  employed  by  Sharp  for  his 
safety  and  revenge,  contributed  two  years  after- 
"wards  t«  his  disastrsus  fate."    4  Lamg,  80. 
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charity  will  be  such  to  roe  (a  dying  man) as  uo  , 
to  misconscmct  me  therein,  espeaally  when  it 
is  so  notourly  adminiculat  hy  an  act  of  the  stf". 
cret  council,  and  yet  denied  upou  oath  by  ths 
principal  officers  of  state,  present  in  council  at 
the  making  of  the  sai<l  act,  and  which  the  act 
bears  to  have  been  present  thereat ;   the  duk« 
of  Lauderdale  being  then  his  majesty's  comniia- 
sioner,  and  which  act  of  council  was  by  tha 
lords  of  justiciary  their  interloquitor  most  ill»^ 
gaily  repelled ;  but  I  shall  have  charity  to  soom 
of  these  lords,  whom  I  knew  would  have  |^«cn 
law  and  justice  place,  even  as  to  my  just  absQfk 
lution,  if  they  had  not  been  overpowered  by  th«. 
plurality  of  yotes  of  those  whp  were.over*awsd. 
and  dared  by  the  lords  of  the  secret  council,. 
But  that  will  not  absolve  their  consciences  at 
the  last  day.    As  to  my  adrocau  and  lawyersi.. 
I  ingenuously  acknowledge  their  care,  fidelity 
and  zeal  in  my  defence,  and.  which,  I  hope^ 
shall  be  some  standiug  fane  to  them  for.this, 
and  all  future  generations.    So  thus  much  as.  a 
short  account  of  that  affair,  for  which  1  mm 
brought  unjustly  to  this  place.     But  I  acknow- 
ledge my  particular  and  private  sins  have  beeD 
such,  as  have  merited  a  worse  death  unto  iniej& 
but  I  die  in  the  hope  of  the  merits  of  Jesus 
Christ  to  be  freed  from  those  eternal  paoislvT 
ments  due  to  me  for  sin ;  yet  I  am  confi^ieiiti 
God  doth  not  plead  with  roe  in  this  for  my  pri^ 
vate  and  particular  sins ;    but  I  am  brought 
here,  that  the  work  of  God  may  be  made  ma- 
nifest,  and  (or  the  trial  of  faith.  Job.  ix.  yer.  S. 
and  1  Pet.  i.  ver.  7,  and  that  I  may  be  a  wit* 
ness  for  his    despised   truth  and  mterest  iii 
this  land,  who  am  called  to  seal  the  same  with 
my  blood.     And  I  wish  heartily  that  this  mv 
poor  life  may  put  an  end  to  the  persecution  of 
the  true  memners  of  Christ  in  this  kingdom,  so 
much  cheated  by  these  perfidious  prelates,  and 
in  opposition  to  whom,  and  in  testimony  of  the 
cause  of  Christ,  I  at  this  time  willingly  lay  down 
my  life.  And  1  thank  God,  that  he  hath  thought 
me  so  worthy  as  to  do  the  same  for  his  glory 
and  interest.   Finally,  conceiving  it  a  ChristUa 
dn^  in  a  singular  and  extraordinary  case  anent 
my  particular  judgment  concerning  both  churclt 
and  state,  it  is  evidently  declared  and  mani- 
fested more  folly  elsewhere.     So  farewell  all 
earthly  enjoyments,  and  welcome  Father,  Sou, 
and  Holy  Spirit,  into  whose  hands  I  comoiit 
my  spirit.  James  Mitch£L.'' 

See  the  following  Case. 


239.  Proceedings .  before  the  Lords  of  the  Articles,  &c.  against 
Charles  Maitlaxd,  of  Halton,  Treasurer  Depute,  for  Per- 
jury, in  having  given  a  false  Testimony,  at  the  Trial  of 
James  Mitchel  :  33  Charles  II.  a.  p.  1681.* 


A    PARLIAMENT  being   summoned   and 

'        ■■  ■    » ■  ■  ■        ■       I  I  I  BH        I      II 

*  Tbif  cast  is  inserted  in  this  place,  out  of 
chronological  order,  on  aoconnt  of  its  connec- 
tioB  with  tlw  pr«ced.iog  Article. 


holden  at  Edinburgh  the  28th  day  of  July^ 
1681,  by  bis  Royal  Uighuess,  the  king's  ingh* 
Commissioner,  on  the  — —  day  of-  ■,  Wil- 
liam Noble,  of  Denotter,  did  delivisr  the  fol- 
lowing Petition,  or  accusation,  into  the  bandi 
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of  tlieXord  RcgMier,  te  be iby  his  lordsbip  nx9^ 
iBDied  to  ins  ^ojd  Hishacifty  and  ik0  lonbof 
dw  Amides:     . 

To  his  Royal  HiglmeiSy  his  MBJest/s  Hidn 
Commiauooer,  and  the  Rigbl  Honoorable 
the  Lords  of  the  Articles. 

^  It  is  Imniblj  represciiled) 
*^  That,  whepeas  the  deceased  Mr.  James 
Mitehel  bcwg  eoavened  before  the  justioeiy 
Ar  acMmpODg  to  assassuiaie  tbi  laie  aveb- 


Sc  Andfens,  and  his  coiifiBSsion 
Mave  dM  ^e  of  Lauderdale,  his  majesty's 
Mnmissioner  for  she  time,  and  the  Lords  of 
fht  privy-coancil,  bpiag  adduced  tn  modum 
ptobatianiMf  iigaifiat  him,  the  said  Mr.  Janaes 
pfopofoed  dns  defence,  that  hb  confession  was 
aauttcd  upon  promise  and  assnraace  of  life 
made  to  him ;  for  proving  whereof,  he  did 
adduce  Charles  Maitland,  Lurd  Theasurer-De- 
ptta,  as  a  •ritness,  who  deponed  oeptive,  not- 
withstanding that  iy  Utters  mider  fan  hand,  di- 
faeted  to  the  laie  eail  of Kiacard in,  i»e  express- 
ty'writes,  *  That  the  said  Mr.  JaoMs  had  con- 
^•ftsscd  uponassarance  made  to  him  of  bis  life.' 
AmI  *  that  be  now  thought  that  his  pnnish- 
A  Mtnt  wonU  be  the  loss  of  bis  right  hand,' 
whsefc  perjurr  will  be  clearly  proven  by  pro- 
dnelion  of  thie  said  Letters. and  Deposition  ; 
Inr  which  is  bambly  craved,  a  warrant  may  be 
fraatarf  against  she  Havers  for  exbibikion  of 
tbeaame,  and  that  the  Lord  Theasuror-Depaie 
may  be  declared  infikmons,  and  snfier  ibe  other 
paii^s'appointed  by  law  in  such  oases. 

(8ic  Ss^scribitur)       '<  W.  NoaxE." 

The  letters  which  the  Petition  refers  to,  and 
Opon  which  the  Whole  Accusation  is  founded, 
are  these  two  that  foliow,  both  sent  to  my  lord 
of  Kincardin : 

**  Hoiyrood-houte,  Feb.  10,  1674. 
^fTfais  affemoon  yours -came,  which  should 
hafie  come  this  morning,  so  that  the  post  is  now 
mere  regular.  I  read  it  all,  and  it  is  a  full 
nceoant  of  all  passages :  I  hope  shortly  we 
may  find  matters  pow  better,  and  indeed  there 
la  great  need  of  it  here,  for  at  preMnt  we  are 
cnt  of  joint.  Saturday  last,  in  the  morning, 
information  was  given.  That  one  Mr.  James 
Jliitobei,  who  was  alledged  to  have  shot  at  the 
nvBfabisbep  of  St.  Andrewes,  was  disovered  by 
■  ■  and  sir  William  Sharp,  and  being  seen  to 
come  down  sir  Williams's  own  close,  by  sir  Wil- 
liam, and  two  of  hu  brother's  tootmen,  he 
calic^  to  Mitohel,  and  carried  him  back  to  his 
koiiae  ^the  signet-office).  He  had  a  long  iron 
p)istal»  and  a  short  sword  about  him,  in  shoes 
and  stockingii ;  and  though. he  was  eo  armed, 
|ret  be  did  not  resist,  though  none  came  op  to 
bim,  hot  sir  William  alon^,  till  he  camejip  his 
stair.  Beinj^  asked  his  name,  be  denied « it, 
and  varied  m  several  others  of  bis  answers ; 
«nd  bv  warrant  of  the  Chancellor,  was  com- 
mitted close  prisoner.  This  day  he  was  exa- 
mined by  Order  of  Cooncil,  by  the  Chancellor, 
Begister,  Advocate,  and  me :  the  Commissioner 
liaa  ordcM  os  to  chaise  him  with  his  being  in 


tb0  lebfOioa,  and  tfiat  he  was  eioqited  by 
name  out  of  the  act  of  indemmtyy  sad  so  1st 
him  sae  his  oonditiooi  and  to  he  led  to  euca- 
tioa :  this  w^  done  very  soon,  and  agsiost  bis 
neat  examination  he  confessed  his  beiog  witb 
the  rebels,  but  denied  this  assamatamjof  tbe 
archbishop,  ]|ret  acknowledged  Bis  balog  is 
town  at  that  time ;  and  that  the  pistol  be  am 
takten  with  he  bad  bought  at  that  time;  soil 
was  moved  by  one.  That  the  Chancellor  migbt 
takehini  apart,  to  see  what  he  would  tam 
say :  this  being  done,  upon  assurance  of  lift, 
be  fell  upon  his  knees,  imd  confessed  it  wss  bs 
that  sbo(  the  bishop  of  Orkney,  a|id  which  he 
auned  at  the  archbishop;  and  here  is  his  coa« 
fession,  the  double  of  it  signed  by  bim,  the 
Chancellor,  and  us.  His  punishoieDt,  it  ii 
thought,  wUI  be  the  loss  of  his  right  hand,  sod 
condemned  to  perpetual  imprisonment  in  the 
Bass.  I  think  I  told  you  befoie,  that  his  gnoe 
bad  retrenched  his  allowance  to  ten  pounds 
sterling  a  day,  since  the  30th;  thosgh  bis 
change  be  little  retrenched,  for  bis  table  holds 
yet  34  persons.  I  hope,  when  matters  are  orer, 
you  will  give  us  some  account  of  his  majcit/s 
pleasure  about  the  Miners  aflhirs,  wherewith  je 
know  their  friends  have  been  sufficieiitly'  re- 
proached, without  any  shadow  of  reason.  And 
^»  my,  good  Lord,  Adieu.'' 

^*  Holyrood' Bouse,  13  Feb,  1674. 


'«  This  day,  Mr.  Mitdiel,  who 
the  Archbishop  of  St.  Andrews,  was  sgsin  cir 
amined  in  face  of  the  council,  and  said  nochiiy 
but  what  he  said  to  us  of  the  committee :  be  a 
seflaitted  to  the  justice  court,  to  reoeire  bii 
IiKliclments,  and  Sentence,  to  hare  hisn||>t 
hand  cut  off  at  the  cross  of  Edioburghi  ^ 
the  foffeiture  of  his  whole  goods  and  posterity. 
This  last  part  is  not  to  be  put  in  eaf  oitioa  tul 
his  majesty  be  acquainted,  beeaase  assurajice 
of  his  life  was^ven  bim  upon  his  confession. 
The  cutting  offhis  band  is  to  be  eiacotcd  by 
the  hand  itf  the  hangman  " 

The  Deposition  which  is  pretended  t6  be 
contradictory  to  what  is  delivered  here  in  these 
two  Letters,  from  whence  peijury  is  infened, 
will  be  found  atj>.  1356). 

This  Petitian  besogread,  die  Ldid  XresaW 
Depute  desirt d  that  he  might  have  it-daliirsie|l 
to  nim  in  common  fonn,  and  might  have  li- 
bierty  to  p<itin  his  Answi^r  to  it;  and  hacsme 
further  an  humble  and  earnest  snitor  to  their 
lordships,  that  he  might  be  put  to  a  speedy 
trial,  whereby  he  might  make  his  innoQence 
appear  to  (be  parliament,  and  the  whole  wodd, 
.which  his  royal  highness,  and  the  Xords  of  the 
Articles,  were  pleased  to  grant ;  not  because 
tbej*  found  any  thing  in  the.  accosation  rdevsnt 
agmnst  bim,  but  that  thcgr  mi#i^  gratify  bis 
lordship's  earnest  desire,  of  beiog  pot  upon  his 
trial.    Afterwan^  William  Kobe  was. caUsd 

in,  whot>wned  bis  accosatien,  and  did  a|^ 
sign  it  in  presence  of '  bis  royal  -bighnass,  sad 
Lords  of  tlie  Articles  ;  and  being  «diedWtt^ 
president  of  pariianent^  dm  macqois  of  Aihdit 
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K  hf  kaev*  tfce  Lnrd  TrcotMer-D^pote,  or  ^ras 
ao^iKiMited  with  bim }  Ht  •nswered.  No: 
Being  then  interrogaud  liow  be  came  tonccuse 
bii  Itmship  opon  the  bead  of  perjory  ?  Or 
wbether  it  did  fiiU  within  bis  proper  know- 
ledge? Or  whether  be  did  erer  see  the  Lord 
Traawirer  Depute's  letters,  or  deposition  P  He 
replied^  No ;  but  tbM  be  was  so  informed,  and 
chat  be  wa5  induced  to  do  it  as  a  member  of 
pari jamenc  t  and  b^ing  thereupon  a^kecf^  Who 
oe  Mceived  bi»  infurmatioo  from  ?  He  refused 
to  make  any  rcplf  to  that  question. 

Presently  after  this,  the  Lord  Haltoa  put  in 
bis  AiMver  to  the  Information  exhibited  Against 
bim^  which  i«  as  follofyeth  ; 

**  Whereas  it  is  represented,  That  Mr.  James 
Mitchei,  in  bis  triat,  hftving  alledged  that  bis 
confession  was  emitted  upon  assurance  of  life, 
•nd  having  adduced  the  Treasurer- Depute  as 
ft  wkttess  in  bis  e&culpatioa  for  proving  the 
•ame,  he  deponed  ne«itive,  notwithstanding, 
by  a  letter  under  bis  band  to  the  earl  of  Kin- 
candin,  he  asierts,  that  he  bad  confessed  upon 
aawiraace  of  life  ;  which  he  offers  to  prove  by 
the  missive  letter  now  produced,  and  therefore 
concludes,  tlmt  the  Treasurer* Depute  is  guilty 
of  peijory,-aiid  ought  to  be  declared  infamous, 
a«d  subjected  to  other  legal  penalties  therea* 
neat. 

**  It  is  answered,  that  this  accusation  is  uci« 
ther  relevant  nor  proven,  for  as  to  the  relevancy, 
peijury  being  a  high  crime,  is  not  to  be  pre- 
sumed against  any  man,  much  less  &  person  of 
so  Ivigb  quality  and  office,  except  the  deeds  in- 
ferring the  perjury  were  of  knowledge,  and 
direetly  contradictory;  and  to  infer  perjury 
moat  not  only  be  deposition,  contradicting  ano- 
ther deposition  which  is  upon  the  matter  false, 
because  a  man  may  depone  an  error,  bona  fide, 
thfoogh  fontetfuloess  ;  but  perjury  must  ne  a 
lain  deposition  against  oiirs  knowledge ;  and 
•o  be  must  he  $eiin$  «<  voiem*  So  tuat  two 
•flths,  afrer  the  iiitewal  of  four  years  (which  is 
the -distance  between  the  letter  and  deposition), 
suppose  they  had  contradicted,  yet,  in  charity, 
m  pertoll  of  entire  fiuae  might  be  excused  from 
perjury ;  but  where  tlie  contradiction  is  only 
alledged,  betwixt  a  transient  missive  letter  of 
■ews^  and  an  oath  emitted  four  years  after  the 
date  of  tiie  letter,  no  rational  man  can  think^ 
that  albeit  these  did  contradict,  it  could  infer 
perjury,  but  only  an  error  or  mistake  in  the 
missive  letter,  and  the  writing  of  a  missive 
tipon  mistake  or  design,  though  it  were  pro- 
duced to  a  party,  when  be  is  called  to  depone ; 
if  he  were  convinced  that  he  had  been  mistaken 
in  his  missive,  be  behoved  to  depone  according 
to  his  knowledge,  and  the  truth,  ihongh  that 
eontradided  his  letter,  which  can  never  infer 
the  leait  iosiauation  of  perjury,  suppose  the 
letter  bad  been  obligatory  and  serious ;  whereas 
this  letter  was  on  It  an  overly  indigested  ac- 
count of  news,  and  unsubscribed. 

**  f .  As  the  eoeosation  is  no  ways  relevant^ 
•0  itts  not  at  all  proven;  because  both  the 
letter  and  thooadi  are  consisteBt,  to  to  fiff  as 
MItcbei  being  eMmioad  b^fom  a  cgMiimttee  of 

roun. 


the  council,  in  tlie  Traasory-Chamber,  he  did 
deny  tlie  aitr^mpt  of  assassinating  the  primate  » 
bnt  thereafter,  the  Chapceltor  having  retired 
with  liim  to  the  counciUcbaraber,  after  a  little 
time,  they  did  return,  and  Mitchel  did  confem 
the.  attempt  before  the  commiticey  and  some 
days   after,  reiterjitcd  that  confession   before 
the  cuudcil ;  and  it  was  generally  reported,- 
pud  until  the  Chancellor  deponed  the  contrj^ry^ 
it  wns  universally  believed,  that  the  Chancellor 
had  ^ivcn  him  assurance  of  life  privately  :  but 
,  it  neither  is  probable  that  assurance  was  pro* 
luised  by  the  committee  or  council,  uor  did  Mr. 
James  Mitcbel  assert  it  in  his  trial,  and  there- 
fore the  universal  report,  that   assurance  waa 
given  privately,  was  a  sufficient  foundation  for 
the  TrensurerwDepute's  letter ;  but  wlien  1^0 
cnme  to  be  examined  in  the  exculpation,-  whe- 
ther he  heard  assurance  given  him,  suppose  he 
had  all  the  grounds  of  cnadibility,  yet  he  coidd 
not  depone  that  he  heard  assurance  given,  ex^ 
cept  he  had  been  ear-witness  to  the  promise ; 
and  by  this  letter  that  appears  impossible ;  for 
it  bears,  That  it  was  moved,  that  the  Chan* 
cellor  and  Mitchel  should  retire,  and  this  being 
done,  upon  .  assurance  he  coafessed ;  so  that 
the  assurance  related  in  the  Letter,  was  not 
given  in  thecpmmitteeyOr  where  the  Treasurer* 
Depute  was  present,  but  where  the  CluinceUof 
had  retired  with  Mitchel  in  the  council-cham* 
her:  and  the  Treasurer-Depute  is  so  cautious 
in  bis  deposition,  that  be  restricts  it  to  two  pre* 
cise  times,  viz.  When  Mitchel  confessed  in  the 
committee,  and  when  be  renewed  his  confession 
before  the  council ;  and  he  depones,  That  being 
present  at  these  two  times,  be  beard  neither 
assurance  asked  nor  offered  ;  so  that  albeit,  at 
any  other  time,  assurance  bad  been  civen  him^ 
it  doth  not  at  all  contradict  the  oath  t  and-  it 
bad  been  perjury,  if  the  Treasurer-Depate  had 
deponed  affirmative,  though  he  bad  beard  the 
general  surmise,  or  though  .tbb  letter,  written 
upon  the  faith  of  that  report  or  rumour,  had 
been  in  his  hand.    And  in  this  case,  tli^  Tre** 
surer-Depute's  deposition  being  a  concurring 
testimony  with  several  other  persons  of  fhe 
srcatsst  eminency,  trust,  and  integrity,  in  tide 
Kingdom,  some  whereof  deponed  in  relation  to 
their  proper  fact,  and  who  were  only  pretended 
to  have  given  the  assurance,  bis  oath  can  nevet 
be  suspected,  without  the  greatest  reflection 
upon  the  considerablest  part  of  the  king's  pria* 
cipal  ministers. 

**  From  all  which,  it  is  evident  that  this  ac«  . 
cusation  is  a  most  uinust,  calumnious,  ^and 
scandalous  libel,  to  which  the  accuser  bath 
been  hounded  out,  teodine  to  diminish  the  con- 
fidences of  the  lieges  and  subjects  to  his  ma- 
jesty's  officers  of  state,  and  thereby  wounding 
nis  majesty's  authority,  and  weakening  his  go* 
vemmect  by  such  presumptuous  nttempta 
against  bis  ministers :  and  it  is  humbly  hoped 
and  expected  from  his  royal  bi|^ness,  and  the , 
Lords  of  the  Articles,  that  since  the  letter 
founded  opon  doth  not,  in  the  least,  instruct 
the  irrelevant  and  illegal  aocawtion,  which  it 
oniy  probabb  by  writy  •owrdiog  to  our  ianv ; 
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thftt  therefore  the  Tr«ii8urer*Depute  maybe 
vindicated  and  assoilzied  from  this  false  and  in- 
famous libef ;  and  that  the  calumniator  may 
be  punished,  by  being  declared  infamous,  and 
otherwise  in  his  person  and  goods,  according 
to  the  demerit  of  his  crime,  and  to  the  terror 
of  others." 

This  ansirer  beiog  given  in  by  my  lord  Hal- 
ton,  it  was  so  full  and  clear,  that  unless  some 
other  trick  were  fouud  out,  the  I/>rd8  of  the 
Articles  could  not  hot  immediately  proceed  to 
give  their  Judgment  in  favour  of  his  loniship  ; 
Mr.  Noble,  therefore,  who  had  before  re- 
strained hi»  proof  uf  the  accusation  to  those 
two  letters  written  to  my  Lord  of  Kincardin, 
and  to  which  the  Answer  referred,  that 
he  might  buoy  up  his  sinking  cause  as  locg 
as  he  could,  was  pleased  (by  a  second  Peti- 
tion) to  desire  that  witnesses  might  be  sum- 
moned in,  and  the  registers  of  the  council 
and  justice  court  produced  to  prove  the  coo- 
tents  of  his  accusation;  and  the  Treasurer* 
Depute  still  prising  for  a  fair  trial,  the  Arti- 
cles, before  they  would  give  answer,  allowed 
bkn  to  coadescend  upon  ajl  the  sederonts  of 
council,  and  all  the  members  of  council  at  that 
time,  when  Mitchel  was  examined  at  several 
diets,  and  craving  further,  several  other  wi^ 
nessesto  be  examined,  and  the  said  registers  to 
be  produced.  This  being  again  considered  by 
the  Articles,  the  Treasurer- Depute  begged 
lenve^to  answer  for  himself,  and  for  his  De- 
fence said ; 

**  1.  That  in  law,  no  man*s  letter  can  invali- 
date his  oath,  even  thaugh  it  contradict  his 
oath,  but  that  hb  letters  are  consistent  with 
bis  oath,  being  diversly  related,  aod  to  divers 
limes  and  circuoutances. 
>  **  9.  That  Noble^s  accusation  having  re- 
stricted the  manner  of  proof  to  Halton's  litters 
oiil^,  he  could  not  now  resile  from  that,  without 
givmg  in  a  new  formal  accusation  against  him  : 
and  though  the  sense  of  his  own  innocence  bad 
induced  him  to  press  a  legal  trial,  yet  he  could 
not  consent  to  suffer  his  accuser  to  shift  himself 
off,  by  proposiog  'new  an4  illegal  methods  of 
probation,  to  procure  delay. 

*'  3.  That  the  crime  of  perjury  could  not  be 
inferred  but  by  contradictory  oatlis,  which 
eoold  not  be  alMged  against  him  in  this  case. 

*'  4.  That  the  crime  of  perjury,  by  the  law 
efSQotland^  was  not  probable,  nor' could  be 
proven  llj"*  witnesses,  but  by  writ  only,  and 
that  especially  by  opcbs  contradicting  one 
another. 

"•  5.  That  in  this  case,  his  oath  did  conclude 
that  he  did  not  hear  Mitchel  ask  assurance  of 
life,  or  any  person  give  it  him,  and  that  there- 
fire  no  witness  could  swear,  that  Halton  heigrd 
the  assurance  given  to  Mitchel,  unless  his 
efirs  had  been  fixed  in  that  witness's  brain, 
which  is  impossible ;  and  unless  they  swoce  so, 
it  would  not  prove  this,  or  any  crime  against 
him  ;  and  though  it  were  possible  to  prove  he 
beard  hssurance  given,  yci^  after  so  long  time, 
he  might  have  fongot. 
-   **  6.  Tiie  Treasurer*Depitte  was  a  concurr* 
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ing  witness  with  the  lace  ChaaceUor,  the  Ute 
murdered  archbishop  of  St«  Andrews,  the  dnkt 
of  Lauderdale,  and  the  now  bishop  of  Edin- 
burgh ;  «nd  thoogh  witnesses  were  aUowaUe 
in  this  case,  as  tMy  were  not,  yet  they  cannot 
be  led  against  these  persons  diepooing  with  him 
in  Mitchel's  trial,  wh3  are  either  d^  or  sb- 
sent :  besides  that,  what  they  might  be  pie- 
sumed  to  swear,  be  what  it  wul,  would  rathet 
rake  into  the  graves  and  ashes  of  those  noUc 
persons,  now  dead,  than  militate  any  tbiog 
against  the  Treasurer-Depute. 

**  7.  As  to  any  register  craved  to  be  prodeced, 
that  can  operate  nothing,  unless  they  oootsia 
papers  signed  by  the  Treasurer^Depute,  aod 
must  be  oalhs  contradictory,  and  which  ougiit 
particularly  to  be  condescended  upon,  and  ate 
not  so  much  as  alledged ;  and  if  they  were,  Mr. 
Noble  may  get  extracts,  as  other  subjecU  dm 
But  however,  he  submitted  himself  to  hit 
royal  highness,  aod  their  lordships  deteoai* 
nation." 

Upon  this  his  Royal  Highness,  and  the  Lords 
of  the  Articles,  having  fully  considered  the 
Accusation,  and  the  Letter,  upon  which  it  is 
founded,  and  also  the  Lord  Treasoror-Depote's 
Answers,  and  his  Depoeitioo,  concurring  with 
the  Depositions  of  the  Lord  Chanceiloc,  Arch* 
bishop  of  St.  Andrews,  and  duke  of  Landerdale, 
his  royal  highness  was  pleased  to  say  in  the  Ar- 
ticles, that  he  did  not  see  how  he,  being  the 
king's  Commissioner,  coiild  give  way  to  any 
such  accusation  against  one  of  his  inajest/s 
servants  and  officers  of  stale,  or  that  any  such 
matter  should  come  to  a  trial,  unless  it  bad  beea 
the  Trcasurer-Depute's  own  earnest  desire: 
and  that  now  their  lordships  having  seen  sod 
considered  the  whole  matter,  it  was  fit  ibr  them 
to  consider  what  was  to  be  done.  Whereopoa, 
the  Lords  of  the  Articles  declared  their  seoie 
of  the  Treasurcr-Depute's  ionocence  in  this 
crime  of  which  he  was ,  accused  ;  and  they  did 
humbly  offei"  to  his  royal  highness,  that  he 
would  be  pleased  to  transmit  ibe  whole  effiur 
to  his  majesty,  and  submit  the  same  to  hii 
royal  consideration  ;  to  the  end  his  miyesty 
might  deelare  his  royal  pleasure,  both  ibr  the 
Treasurer-Depute's  vindication,  and  punisbiqi 
the  accuser  according  to  the  pains  usually  by 
law  inflicted  in  such  ca^es. 

Whit  fuliows  is  the  copy  of  Mitcbers  tira 
Confessions.       "   , 

Edinburgh,  Feb,  10,  1674. 

In  the  presence  of  the  Lord  Chancellor,  the 
Lords  Register,  Advocate,  and  Treasurer- 
Depute. 


1 


Mr.  James  MIicImI  being  called  before  the 
committee,  and  examined  as  to  his  aeccssioo  to 
the  rebellion  in  the  year  1666,  acknowledi^ei 
he  was  in  that  rebellion,  and  joined  with  them 
at  the  Burgh  of  Air,  and  stayed  with  them  ootil 
the  night  before  Pentlaady'at  which  tiotty  st 
the  desire  of  captain  Arnot,  he  oame  iotoEdia- 
burgh,  to  speak  with  one  Mr.  James  9cerliDe» 
^and  Mr.  Eoberi  Fetgawm,  aud  the  laird  of  Pen- 


ftrie,  who  trerc  then  in  Edinburgh,  anent  an 
addretsto  be  given  in  to  the  council,  in  behalf 
of  ihDse  in  the  rebellion,  declares  be  was  in 
Bdinbtirgfa,  and  stayed  in  the  house  ofOrisse! 
Whytford,  io  the  Cannon-Gate,  before  he  went 
out ;  and  baying  notice  from  col.  James  Wal- 
lace, capt.  Amor,  John  Lindsay,  and  o»e  Wil- 
Kam  Young;,  from'  tvliom  be  brought  a  horse, 
went  out  of  Edinburgh,  about  eigtic  o'clock  at 
night,  and  immediately  rode  towards  Air,  and 
joined  with  those  that  were  there  in  the  rebel- 
lion. Declares  ^hat  it  was  in  the  house  of  one 
widow  Robfson  in  Currie's  close,  that  he  spoke 
with  Penzerie. 

(Sic  Subscribiiur)  Rothes. 

Jamtt  MilckeL  A.  Primrose. 

Jos.  NisBET. 

Edinburgh,  Feb.  10,  1674. 

In  preseiice  of  the  I^rd  Chancellor,  Lords 
Register,  Advocate,  and  Treasurer-Depute, 
Mr.  James  Mitciie),  prisoner,  being  called,  did 
freely  confess  he  was  the  person  »vho  shot  the 
pistol  at  the  Archbishop  of  St.  Andrews,  when 
the  bishop  of  Orkney  was  hurt  thereby,  in  the 
year  1668.  And  depones  upon  oath,  That  no 
liring  creature  did  persuade  him  to  it,  or  was 
upon  th«  knowledge  of  it.        Rotbcs. 

(Sic  Sttbscribitur)  A.  Primrose.  ^ 

♦  Jamet  MiicheL  Jos.  Nisbet. 

C.  Maitland. 

« 

It  is  certain,  that  Mr.  Noble  had,  by  the  ad- 
vice of  his  own  friends,  without  the  knowledge 
of  ray  lord  Halton,  subscribed  a  Paper  wherein 
be  renounced  and  retracted  his  accusation,  and 
tliat  he  had  shewn  the  same  to  John  Campbell, 
of  Snccocb,  Commissioner  for  Argyle-shire, 
after  it  was  subscribed  by  him  before  witnesses. 
He,  at  first,  was  pleased  to  think  fit  to  deny  it, 
but  being  immediately  confronted  with  the 
s«id  Mr.  Campbell  before  the  Articles,  he  tlien 
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confessed  he' had  shewn  that  paper  sobscribed 
by  him  to  that  i^ntleraan  ;  by  whieh  a  man 
may  easily  conieciure  atthe  nature  of  both  his 
accusation  and  accuser.        ' 


Lord  Foontainhairs  Account  of  ilie  proceed- 
ing a(;ninst  Halton,  is  as  follows  : 

*'  A  complaint  was  ciihibited  by  William 
N'oble  of  Dunnottar,  or  Kipperminisoch,  one 
of  the  Commissioners  for  Dumbartonshire, 
against  my  Lord  Halton  for  perjury,  in  so  far 
as  he  had  deponed  in  Mr.  James  Mitchefr 
criminal  triaUi)  1678  that  he  knew  no  promise 
of  life  given  him,  and  yet  by  a  letter  produced 
all  written  with  his  own  band,  in  1674,  di- 
rected to  the  earl  of  Kincarden,  he  wrote  that 
Mitchel  had  confessed  (on  a  promise  of  life 
given  him  by  some  of  the  committee  of  council, 
meaning  the  Chancellor,)  that  it  was  he  that 
shot  the  pistol  at  the  late  Archbishop  of  St. 
Andrews,  in  July  1668,  which  contradicted  his 
oath.  But  some  thought  albeit  he  had  not  de* 
p<med  so-caniiously,  yet  it  was  not  precisely 
perjury;  seeing  his  letter  proceeded' on  a  ru- 
mour and  misiwormatioii  that  promise  of  lif^ 
had  been  given  him,  which  the  Chancetfor 
having  denied  upon  oatb  -before  Malton  de- 
poned, it  clears  him  that  he  and  ethers  4iad 
been  in  a  mistake,  and  so  he  needed  net  in  his 
oath  take  aov  notice  of  that  alledged  promise 
of  life,  though  there  was  an  act  ofprivy  connctl 
that  seemed  to    mention  it.    See  MitchePs 


*  niare  aadacter,  aliauid  semper  adbBrebic/ 
Some  made  a  mock  allusion  to  the  old  history 
'  de  Hattone  qtiodam  A.  Episeopo  Moguntin* 

*  perjiiro,'  who  by  a  faise  oatli  beguiled  Albert 
earl  of  Bamberus,  and  betrayed  him  to  iht 
emperor  L^wis  the  fourth  :  the  ridicolous  aUo* 
sion  lies  in  the  vicinity  of  the  names." 


240.  Proceedings  in  the  Case  of  Anthony  Earl  of  Shaftsbubt,* 
at  the  King's  Bench,  on  an  Hab^s  Corpus  :f  29  Chables  IL 
A,  D.  1677, 


On  theS7thof  June,  1677,tbe  earl  of  Shafts- 
bury  was  brought  to  the  bar  upon  the  Return 
of  an  Alias  Habeas  Corpus  directed  to  the  con- 
stable of  the  Tower  of  London ;  the  effect  of 

*  See  1  Freem.  153.  1  Mod.  Rep.  144r. 
3  Keble,  792.  See  also  lord  Shaftesbury's 
Case  (before  a  grand  jury)  &r  Treason,  a.  d. 
1684,  infra, 

t  **  Ine  parliament  of  Eueland,**  sayj»  Bur- 

n#t,  **  Iwd  been  prorogued  for  about  a  year 

and  some  months,  by  two  different  proroga- 

,jUons.    One  of  these  was  for  more  than  a  year. 

So  vpon  that  it  was  made  a  4}uestion,  M^hether 

by  that  the  parliament  was  not  dissolved.    The 

f^ument  ior  it  was  laid  thus :  By  the  ancient 

Jaws  a  parliament  was  to  be  held  *  once  a 

*  jesLT,  and  ofuent r  if  need  be.'    Jt  was  said. 


the  Return  was,  Tliat  Anthony  earl  of  ShafU- 
bnry,  iu  th^  writ  mentioned,  was  committed 
to  the  Tower  of  London,  Feb.  16,  a.  p.  1677. 
by  virtue  of  an  Order  from  the  Lords  Spiritual 

the  words, '  if  need  be,'  in  one  act,  which  were 
not  in  another  that  enacted  an  annual  parlia- 
ment without  that  addition,  did  not  belong  to 
the  wliole  period,  by  which  a  session  was  only 
to  be  held  once  a  year  if  it  was  needful ;  but 
belonged  only  to  the  word  *  oftener.  So  that 
the  law  was  positive  for  a  parliament  once  a 
year ;  and  if  so,  then  any  act  contrary  to  that 
law  was  an  unlawful  act ;  by  consequence,  it 
could  have  no  operation.  From  whence  it  was 
inferred,  that  the  prorogation  which  did  ma 
beyond  a  year,  and  by  consequence  made  that 
the  parliament  could  not  »it  th»t  yt^s,  was  ii« 
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^md  Trinpomt  iKen  in  pwUament  a86«nb!ed: 

Cbe  tenor  of  which  Order  foUovetli  in  h^tc  verba : 

'Ordenedf  by  the  Lor^s  Spiritual  and  Tem* 

*  poral  in  parliament  as^emblecl.  That  the  coo- 

*  stable  of  bis  majesiy's  Tover  of  London,  bis 

l^al ;  and  that  therefoce  the  parliament  could 
Dot  sit  by  virtue  of  such  an  iiiei^al  act.  Lord 
Sbaftsbury  laid  liold  on  ihis  with  great  joy,  and 
he  thought  to  work  his  point  by  it.  The  duke 
^Buckini^ham  was  for  every  ihiii|  that  would 
fwibroil  matters.  The  curl  uf  Salisbury  was 
l>rought  into  it,  who  was  a  lii^h  spirited  roan, 
find  had  a  very  ill  opinion  of  the  court.  Lord 
Wbarton  went  also  into  it.  And  lord  HoUis 
nrit  a  book  for  it;  but  a  fit  of  the  gout 
kept  hioB  out  of  the  way.  All  tlie  rest  of 
the  party  was  against  it.  They  said,  it  was 
a  subtilty;  and  it  was  very  dangerous  to 
hang  so  much  weight  upon  such  weak  ground). 
The  words,  *  if  need  be,'  had  been  under- 
stood  to  belong  to  the  whole  act;  and  the 
long  Parliament  did  not  pretend  to  make  an* 
nual  parliaments  necessary,  but  insisted  only 
on  a  triennial  parliament :  if  there  had  been 
need  of  a  parlitioent  during  that  long  proro- 
gation, the  king  by  proclamation  might  .have 
liissolved  it,  and  called  a  new  one.  All  that 
Icoeis  the  temper  of  the  House  of  Commons 
wreiemuch  troaifled  at  this  dispute,  that  was 
like  to  riSe  on  such  a  point.  It  was  very  cer- 
luin  the  majority  of  both  Houses^  who  only 
could  judge  it,  would  be  against  it.  And  they 
thought  such  an  attempt  to  force  a  dissolutioni 
vrotfld  make  the  Commons  do  every  thing  that 
the  court  desired.  Lord  -HaU£ax  -set  himself 
much  against  t!)is;  and  did  it  not  without  ei* 
jessing  great  sharpness  against  lord  Shafts- 
bory,  who  could  not  be  managed  in  this  mat* 
ler.  So,  open  the  first  opeuing  the  session, 
the  debate  was  brought  on ;  and  these  lords 
«tood  against  the  whole  House.  That  matter 
.was  soon  decide<l  by  a  question. 

"  But  then  a  second  debate  rose,  which  heic) 
for  two  days,  whether  these  lords  were  not 
l^bie  fo  censure,  for  ofiering  a  debate,  that 
might  create  great  distractions  in  the  subjects' 
minds,  concerning  the  legality  of  parliament. 
Lord  Halifax  with  the  rest  of  the  party  argued 
«igainsi  It  strongly.  They  said,  if  an  idle  mo- 
tion was  made,  knd  checked  at  first,  he  that 
knade  it  might  be  censored  fur  it,  though  it  was 
seldom,  if  ever,  to  be  practised  in  a  free  coun- 
cil, where  every  man  was  not  bound  to  be  wise, 
nor  to  make  i?o  impertinent  motion  :  hut  when 
the  fpotion  was  entertained,  and  a  debate  fol- 
lowed, and  a  question  was  put  upon  it,  it  was 
destructive  to  the  freedom  of  public  councils, 
to  .call  any  one  to  nn  account  for  it:  they 
^i^ht  with  the  same  justice  call  them  to  an 
nccoum  for  their  debates  and  Votes ;  so  that 
110  man  was  safe,  unless  he  could  know  where 
the  mjgnrity  would  be.  Here  would  be  a  pre- 
cedent to  tip  down  so  many  lords  nt  a  time, 
anil  to  parboil  the  House,  as  often  as  any  pnrry 
should  have  a  urcnt  majority.  It  wfis  said  on 
ihp  other  hand,  here  was  a  design  to  put  the 


*  deputy,*  or  d«putSeS|  shaU-  ftoeke  thb  bsdiu 

<  of  Janaes  earl  of  Salitbary,  Antboay  oil  of 

*  Shafcsburv,  and  Philip  loid  Wbutoa,  mcoh 

*  bers  of  tKis  House,  and  keep  them  in  aft 

<  custody,  within  the  said  Tower, 


nation  into  great  disorder,  and  to  bnqg  tk 
legality  of  a  paVUament  into  dispote.  So  it 
was  carried  to  oblige  tbem  to  ask  pardoa  si 
delinquents ;  otherwise  it  was  resolved  to  Mtd 
tbem  to  the  Tower.  They  refused  to  uk 
pardon ;  and  so  were  sent  thither.  The  eari 
of  Salisbury  was^lhe  first  that  was  called  so: 
for  the  duke  of  Buckingham  went  out  of  the 
House.  He  desired,  he  might  have  his  temsti 
to  wait  on  liim :  and  the  first  he  named  «as 
his  cook;  which  the  king  resented  higbly,  as 
carrying  in  it  an  insinuation  of  the  wont  lorti 
The  earl  of  Shafbbury  made  the  same  denand. 
But  the  lord  Wharton  did  not  ask  ibr  biiosok. 
The  duke  of  Buokiogham  came  in  nezidiy; 
and  was  sent  after  tbem  to  the  Tower.  Asd 
they  were  ordered  to  continue  prisoners  doni| 
the  pleasure  of  the  House,  or  during  tbe  kis|i 
pleasure.  They  were  much  visited.  So  M 
check  that,  though  no  complaint  was  nade  «f 
ilieir  behaviour,  they  were  made  dote  prifoMi% 
not  to  he  visited  withcHit  leave  from  the  kia^ 
or  thct House;  and  particular  observatioBSvat 
made  of  aU  those  that  asked  leave.  Thb  mi 
much  cried  out  on ;  and  the  earl  of  Daab^i 
long  imprisonment  afterwards,  was  thouhts 
just  retsdiation  foriht  violeoc*  with  wbidi  be 
dn>v«  Utis  on.  Three  of  the  lords  lay  is  tbi 
Tower  for  some  months ;  but  they  were  let  it 
liberty  upon  their  petitioning  the  kiog.  Lud 
Shaftsbury  would  not  petition;  botheoMmd 
in  the  KingVhencli  that  he  migbt  be  ^ 
charged.  The  king's  justice,  hesnid,  «si<0 
be  dispensed  in  that  court.  -Thecooitni^ 
he  was  committed  by  an  order  from  the  Hone 
of  Lords,  which  was  a  court  superior  to  ihca. 
So  they  could  take  no  cognizance  of  the  rotUO'. 
Lord  Danby  censured  Uiis  motion  bigKF^y » 
done  in  contempt  of  the  House  of  Lords;  ud 
said,  he  woold  make  use  of  it  agaiait  him  ncit 
session  of  parliament.  Yet  he  was  often  foica* 
to  make  the  same  motion  at  that  bar;  aadbi 
complained  of  the  iniostice  of  the  court  for  i» 
fusing  to  bail  or  discharge  him,  thoai;b  iu  tbat 
they  followed  the  pre<*dent,  whieb  at  d» 
time  wfts  directed  by  himself.''    Burnet 

"  That  which  most  interrapled  the  proceeil- 
ings  in  both  Houses,  was  an  important  soci* 
tion,  *  Whether  they  were  any  longer  a  kpl 

*  bodyf  and.  Whether  their  4ong  proropttiw 

*  were  not,  in  its  true  effect,  a  dissohitioB ot 

*  them  .^'  This  contest  was  hi^ieit  in  tbe  HojJ 
of  Lords;  where  the  dukeof  BockinghBai  *W 
up  first,  and  argued  with  mat  appeai^cect 
reason,  and  with  greater  wii,  Thwaooordfagto 
the  Itiw  and  constitution  of  paHbmenta/ak  ■■' 


pri?ccdcnted  prorogation  was  null,  and 
qoentlj  the  parliament  was  in  troth  di«ohoa; 
oflTering  to  miaintoin  it  to  the  face  of  all  the 
judges,  nntf  dedrin^  {or  is  usual  in  such  e«») 
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*  nsjes^  fkmmmt,  «iid  the  fleamrt  of  this 

*  HooM)  for  high  coatempti  oMDmsiicd  agMink 
'  this  HooM:  and  thb  khall  be  a  soflSciant  ««i^ 
«  nmt  on  that  behalf.        J.  Brow>^£  CI.  Pari/ 

*  To  the  Constable  of  the  Tow^/  &c. 


ij  I 


thflit'  thej  mtght  gire  their  opinion  in  it :  But 
tbm  motioa  relished  so  ill  witli  the  Lords  thet 
were  in  the  miaistt},  that  one  of  them  moved 
that  theduhcy  for  that  Spefch,  might  be  called 
to  ihe  bar.  The  earl  of  Shaftsbeij  opposed 
this  mation,  as  impmper  and  extravagant;  and 
did  nichconrage^  and  sharpness  of  Bp|)lication, 
second  and  enforce  the  dulce  of  Buckingham's 
argument  t  and  the  earl  of  Salisbury  and  the 
lonl  Wharton  itAl  in  boldly  on  the  same  stdet 
Bat  tbemajoriQr  were  so  waim  upon  them, 
fiat  th^  «vere  all  sent  prisoacn  to  the  Tower 
lor  contempt  of  the  anthoritj  and  being  of  the 
presebt  parliament,  and  were  to  remain  there 
danng  his  majestj's  and  the  House's  pleasnre. 
Tht  saaM«iatter  was  debated  in  the  House  of 
CoaMBons»  and  there  too  the  maioritj  resolred 
oot  to  be  diaiolved ;  yet  they  committed  none 
of  their  members  lor  asgning  the  contrary.  It 
was  indeed  no  wwider  tliot  both  Hoases  should 
sipee  in  their  own  preservation  and  oontinu-- 
aaae:  for  the  ^reatXords  in  the  mhustry  could 
not  bear  to  think  of  partiog  with  a  parliamest 
avhioh  tbey  had  been  at  a  prodifijioas  etpenoe 
to  kaep  in  agmag  faumoar ;  and  they  had  in- 
deed managed  them  so  well,  that  they  had 
giaeii  the  king  more  money  than  ever  had  been 
granted  in  a  parliamentary  way  to  all  the  kings 
•f  England  from  William  tlie  Norman  to  ibe 
Uaioa  of  the  two  kingdoms :  And  the  major 
fNUt  of  ihe  Commons  had  as  sood  reason  to  de- 
sire to  keep  tbair  places  in  the  House,  that  by 
flffices  or  pensions  were  so  benelicial  to  them, 
mod  which  indeed  bad  cost  them  a  dear  p0r> 
ehase;  for  apon  the  death  of  any  of  the  oM 
■semhersy  fe«r  or  none  had  been  chosen  to  sae* 
OBtd  them  without  a  prodigious  ezpence; 
which  aaost  have  been  at  great  a  folly  in  them 
su  it  was  a  shame  to  the  nation,  if  tbey  had  not 
Jkaofwnhow  hy  their  votes  and  engagemeats  to 
lainabavse  themselves.  The  duke  of  Biicktng- 
1mm,  tlie  earl  of  Salisbury,  and  the  lord  Whari 
ion,  petitioned  the  king,  and  were  dischaiged; 
Iboi  the  laid  Sbaftsbury  was  kept  13  months  in 
jnisen;  and  for  not  complying  with  a  feimal 
fooaatation  of  bis  'speeeh,  all  his  petitions  were 
reacted :  when  finding  it<in  vain  to  apply  ion- 
M  to  his  majesty,  be  bad  recourse  to  the  KingV 
Bench,  whither  he  was  brought  by  a  Habeas 
Corpus  on  the  ^tb  of  January  nest  ensuing, 
«vbere  Mr.  Williams,  Mr.  Walh>p,  and  Mr. 
Smith,  his  eooncU,  argued  that  the  Court  oo||ht 
4o*relieve  him ;  and  tlie  ead  ipoke  bimseif  with 
great  reason  and  elo<fueiiee  ibr  the  liberty  of 
the  f^lneot  and  his  own  dischafge :  yet  the 
judges  denied  him  redress,  oae  of  uiem-daelar- 
3dg  before  the  caete  was  heard,  *  That  the 
^  Court  eonld  not  help  him ;'  and  being  absent 
^hen  it  oameto  a  bearing,  deputed  judge  Jones 
to  ^peak  -for  him,  -that  the*vSMch  might  be 
mneniosMi.     So  lli»iB*lt  trmivvidailded  to 


pt  iiakoi  Orpm.        [ltr« 

.  The  earl  of  Shaftibuty'a  oounsel-  prayed  thai 
the  Aetum  might  he  filed,  and  it  w«i  so,  and 
Friday  JbUowiog  a^poiaiad  for  dehatii^  the 
sofficieucy  of  the  BettirB^and  in  the  mean  time 
directions  were  given,  to  his  counsel  to  allM|d 

prison^  and  staid  there  till  another  ^session  4if 
parliament,  when  his  application  to  an  inierior 
Court  was  voted  a  breach  of  privilege  by  the 
Lords,  for  which  the  £aj;l  was  to  answer  his 
coatempi  at  the  bar  of  the  House.  On  the 
2'id  of  February  be  was  accordingly  brought  to 
the  bar,  whens  be  offered  to  scknowledgis  lui 
asserting  the  dissolution  of  the  parliumt^t  to 
be  an  uuadvised  actioa,  aivd  to  beg  their  lord- 
ship's pardon  for  bis  o£feaoe  ia  bringing  his 
Habeas  Coi^s.  The  Lord  Treasurer  produced 
a  paper  which  one  Blaney  had  delivered  him, 
pretending  to  give  inlormation  of  some  words 
spoken  by  the  lend  ShafUburv  in  the  Court  of 
KingV  Bench:  yet  Blaney  Ung  called  into 
the  House,  could  not  amrm  that  what  was 
written  in  that  paper  was  really  epokea  by  tlie 
Earl :  Upon  which  the  Lord  Treasurer  dropped 
the  matter,  and  the  House  proceeded  to  a  faso» 
lutioii.  That  the  lord  Shansbury  should  make 
bis  submimion  and  acknowledgment  in  a  fo^m 
prescribed  by  that  House.  A  ad  acoerdiqgly  a 
declaration  was  prepared  much  to  the  same  e^ 
feet  with  what  the  Earl  himself  had  beioreo^ 
fered.  The  Lord  Chancellor  read  the  word#.ta 
him,  and  the  lord  Shafbhury  kneeliag^cpeated 
them  at  the  bar,  and  tiien*  aithdrew,  .80  the 
House  ordered  tb«^  Lords  with  white  stafiSi  m 
acQuaiat  his  majesty,  that  thejr  had  received  sa* 
tistaction  from  the  earl  of  Shaftkhory  ia  the 
matter  of  the  Habeas  C^apus,  aiul  the  other 
contempt,  and  prayed  him  to  discharge  the 
Eurl  from  his  confiiiemeat;  arhich  wasdboe*'^ 
£enaet. 

Roger  North  gives  what  he  calk  '^  The  Point 
stated  on  the  Faction's  tide,  aad  the  eame  an* 
swered.^'  ^ 

^*  As  to  Ihe  question,  laised  apen  ibeeaienat 
of  the  parliament,  with  the  Trtccam  ia  irg^ 
the  Faction  had  found  out,  to  shew  that  it  was 
Irgnlly  dissolved  ;  it  stood  thus :  By  the  statute 
0^4  £dw.  3,  cap.  14,  it  is  enacted,  <Thatu 

*  parliament  shall  be  holden  every  year,  and 

*  more  of^en*  if  need  he.'  Then  foUevrt  -the 
statute  of  36  Edw.  S,  cap.  10,  for  mainieaanoe 
of  the  said  Articles  and  stataics,  and  redress  of 
diverse  mischiefs  and  .grievances,  which  daily 
happen,  ^  That  aiparliament  should  be  holdaa 
'  every  year,  as  another  time  was  ordaiaed*!^ 
^  statute.'  It  fell  oot  that  the  prorogation,  last 
flsencinkied,  was  for  a  longer  iime.fmin  a'^eaiv 
viz.  fifteen  months.  Kow^  said  -they,  if  the 
king  be  obliged  to  hold  .a  parliament  «very  year, 
o  parliaraeat  ought  to«it^  at  .least  .(ee  miMr  ta 
be  new  summoned)  every  ^ear,  wlaoh  being 
made  im|ioMible  by  thaS  prorogatiou,  the  pro* 
xngation  Heelf  is  against  theae  iaws,  and,,eeo* 

.  secpiently^  void.    Then  tlie  parliament  xesSi 
without,  day,  wJiich  is  -a  .ditnoiniaaaaQty  aad 
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€lie  JodgM  ftod  Auorney^General,  whh  their 
cxoeptioM  to  the  recura,  and  mj  Lord  was  re- 
ttModed  ontil  that  day  ;  and  it  was  said,  that 
though  the  return  was  filed,  the  Court  could 
mnand  or  ooounit  him  to  the  Marsbalsea  at 
their  election. 


amounts  to  a  legal  dissolvtion.  So  stood  the 
point,  such  as  it  was,  o;i  that  side. 

''  The  Answers  were,  that  those  acts  have 
not  been  so  understood,  nor  hath  the  usage 
been  to  regulate  the  holding  oi  parliaments, 
upon  that  loot,  erer  since  the  laws  were  made; 
and  it  is  a  role  of  law,  that  ancient  Statutes  are 
to  be  construed  by  the  general  usage.  That 
the  words,  <  if  need  be/  go  as  well  to  the  hold- 
ing every  year,  as  to  the  more  often ;  and,  re- 
peated them  accordingly,  it  runs  thus :    '  A 

*  parliament  shall  be  holden  every  year,  if  need 

*  be,  or  more  often,  if  need  be ;  and  the  king 
isjudge  of  the  need.  That  it  is  ridiculous  to 
say  the  parliament  is  tint  Die,  when  a  day 
stands  appointed  by  the  prorogation.  And,  if 
the  king  were  by  law  obliged  to  hold  a  parlia- 
ment every  year,  and  doth  it  not,  but  seldoiner ; 
it  may  be  construed  a  misgovemment,  or  griev- 
ance, to  be  redressed  in  the  ordinary  way,  by 
petition,  but  not  to  vacate  future  parliaments, 

^and  their  acts.  And,  farther,  (what  is  not 
argumentative,, but  express)  the  time  of  parlia- 
mentary vacation  is  altered  by  latter  laws ;  as 
thai  called  the  Triennial  Act,  Temp.  Car.  1, 
and  10  Car.  9,  which  repeals  the  other.  It  is 
thereby  enacted,  <  That,  hereafter,  the  sitting 

*  and  holding  of  parliaments  shall  not  be  inter- 
<  Bitted,  or  deferred,  above  three  years;'  which 
•mounts  to  an  allowance  of  a  vacation  not 
exceeding  three  years.  That  parliament  had 
then  been  continued  above  four  years:  And 
this  question,  if  it  should  turn  upon  the  reason- 
]ii|r  on  the  other  side,  would  avoid  all  the  acts 
of^ parliament  made  after  the  year  expired; 
which  would  make  strange  work  with  the  laws 
of  this  and  other  parliaments.  Therefore  the 
exception  shews  more  of  impudence  in  moving 
it,  ttott  reason  for  any  scruple."  Examen, 
p.  ^. 

)Je  then  proceeds  as  usual  to  rail  against 
Kennet,  of  whose  account  he  says : 

**  Thete  needs  only  a  peruflal  of  this  choice 
passage,  out  of  a  Compleat  History,  to  frame 
an  idea  of  tlie  whole  work.  It  is  all  he  says 
observable  in  this  whole  business;  touching 
which,  he  brazenly  sides  vith  a  rabble- backed 
laction,  against  Uie  whole  legislative  power ; 
saying  all  the  evil  he  can  imagine,  without  any 
aaihority  or  warrant.  One  would  think  he 
bad  the  accounts  of  the  secret  aervioa  by  him, 
ar  that  he  wroto  in  a  saint-like  age,  when  no 
officer  or  tiensioner  appeared  witbm  Sc  Ste- 
ph^'s  wads,  or  when  no  persons  sold  them* 
^vet  to  their  shirts  in  coaspetitioos  to  be 
obosan.  All  he  says  here,  in  a  libellout  sense. 
may,  in  some  measure^  fit  every  parliament; 
•o  that  whoso  will  cast  a  stone  at  the  best  of 
Ihm  may  «m  it  aooosdlBglj.    Bat  it  is  his 


On  Fridai  te  £arl  was  hroagfat  iiito  Coart 
again,  and  his  caiinsel  aigtta4  the  iasnflicseacy 
oftheretorn. 

WillUunB  said,  That  the  cause  was  of  great 
consequence,  in   regard   that   the    king   was 

way,  to  take  all  oocasiout  to  improve  calnaiDj. 
If  bis  relation,  here  given,  be  attentively  con* 
sideced,  it  wilt  appear,  that,  as  in  asattera  of 
greater  moment,  so  here,  one  cannot  gather 
from  him  any  thing  of  the  merits  of  the  cansey 
or  what  shape  it  bad,  whereby  to  form  a  judg* 
ment ;  but,  instead  of  the  mattar  of  fact  {9$ 
one  would  expect)  be  glances  forth  hit  false 
colours.  Wliat  fact  he  is  pleased  to  deal  out, 
is  only  in  scraps,  just  enough  to  stick  bb 
slanders  upeo,  and  if  those  would  subtisty  (any 
nwre  than  form)  without  aoatter^  «e  ahaoAd 
have  none  at  alL 
**  As  here  again:  *  The  duke  of  Bucks  ar« 

*  gued  with  great  appearance  of  leaton  .and 
'  greator  wit, — desiiiiig  (as  in  such  caact  ia 
<  usual)  that  the  judges  might  give  their,  opt* 
'  nions,   and  offered  to  maintain  it  against 

*  them.'  His  grace  had  a  ^reat  mind  to  Moter 
the  twelve  jtt(%e6.  But,  m  earnest  should  we 
not  conclude  tlie  duke  in  the  right,  when  tbej 
would  not  accept  his  challenge?  The  case  must 
needs  be  obviously  dear  in  law ;  and  there  ,ia 
the  cause  now,  why  the  author  mentiooa  thia 

Srovocation  to  the  judges,  saying,  it  is  mmdf 
:c.  Now  he  doth  not  know  or  knavishly  oon* 
ceals,  that  the  judges  in  parliament  mive  a 
standing  declinatory  upon  record,  which  aervca 
to  screen  them  from  interposing  their  opioioiia 
in  matters  of  government,  such  as  is  the  betag 
of  the  parliament.  In  old  time,  upon  tba  like 
question  put  to  them,  it  was  answered,  that 
such  matters  were  above  their  knowledge* 
And  ever  since  it  hath  not  been  usual  (though 
the  author  ignorantly,  as  I  take  it,  a6irma  the 
contrary)  to  put  questions  of  state  to  the  judgca. 
So  what  becomes  of  hit  graoe't  improper  defy 
totham? 

<*  But  the  author  says,  *  The  wotion  reiisb* 
'  ed  so  ill  with  the  ministry,  that  one  of  theaa 

*  moved— ^to  the  bar.'  I  do  not  remember  that 
the  lord  Fretchvile,  that  my  other  libelloos  aur 
thor  says  moved  to  the  bar,  or  Tower,  was  a 
minister  of  state  at  that  time.  But,  to  shew 
an  instance  of  the  author's  tacking  the  uoa^ 
used  of  late,  to  the  aflfisirs  of  that  time,  one  of 
Ills  libelling  arts,  I  must  tell  him,  that  tba  woni 
ministry  was  not  then  in  use,  b)it  counseUpra, 
or  courtiers.  For  the  king  bimaelf  then  took 
so  much  upon  bin,  that  the  ministers  had  not 
that  aggragate  title,  as  if  the  ^vafiuneDt  had 
been  but  a  party,  and  the  ministers  swayed  it 
as  they  were  disposed  to  Aivour,  or  to  nown. 
But,  to  go  on :  '  The  earl  of  Shaftesbucy  op« 
'  poaad  this,  and  dki,  with  oooragfe,  and  saarp- 
'  ness  of  application,  seeood  and  enforce  toe 
'  duke  of  Bucks's  motion,  and  the  earl  of  Salia* 

*  bary,  and  loid  Wharton  fell  in  boldly  oo  the 
f  same  side,  but  .the  mi^rity'— Alaca  I.  to  be 
opprctKDd  with  aapban^  tuch  chaaapioasj  ia 
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toaehed  in  bit  prerogsiiir« ;  tb«  subject  was 
toMbed  in  hb  liberty^  aod  tbis  Court  in  its  ju- 
rtsdiction. 

1st.  Tbe  cause  ofcomminnent  wliicb  is  re- 
tofnedy  is  npt  suflacieDt,  for  tbe  general  aUe- 
fstion  of  higb  contempts  is  too  uncertun^  for 

«ucb  a  cause,  notwitbstaodini^  these  shining 
colours  giTen  us  here  of— courage — sharp  ap- 
plication,-—foil  in  boldly !  O,  for  a  Tasso  or 
Ariosto,  to  describe  tbe  battle,  which  ended 
in  ao- Order  of  tbe  House  of  Lords  for  the  send- 
ing these  four  noble  peers,  advocates  for  the 
diMoltttion,  to  the  Tower. ' 

**  Must  not  any  one,  that  reads  this,  know* 
ing  no  better,  conclude,  as  if  it  were  plainly 
«x)>ressed,  that  these  noble  patriot  Lords  moved 
a  point  of  law,  clear  as  the  sun,  on  the  side  of 
the  people,  against  this  assembly,  called  a  par- 
liaoient;  but  that  they  were  borne  down  by  a 
majority,  swayed  by  a  corrupt  ministry ;  and 
thereby  a  beggarly,  bribed,  and  what  is  worse, 
dissolved  parliament  was  kept  on  foot,  to  do 
tbe  ^^tk  of  popery,  and  to  enslave  the  nation  ? 
An  wbich  is  both. false  and  wicked  libel.  For, 
in  truth,  the  parliament  were  as  fierce,  in  all 
points  of  fenrs  and  jealousies,  as  the  most  sus- 
picious would  desire;  and  far  enough  from 
CHimplying  with  the  court,  even  in,  what  was 
about  il^t  time  most  pressed  upon  thim, 
money ;  much  less  popery  and  slavery,  which 
lie  concealed  under  the  author's  handliug  of 
this  mob-dissolution  ;  for  which  he  might  have 
iiad  more  colour,  if  all  the  addresses,  messages, 
•od  votes,  were  not,  as-  they  are,  extent  in 
print.  But  the  true  cause  of  this  insult  was, 
as  I  hinted,  that  the  parliament,  though  averse 
enough  to  the  court,  could  not  be  drawn  to 
extremities,  tending  to  pull  the  crown  and  mo- 
narchy piecemeal;  but  hitherto  maintained  its 
fou  I  idations  with^  resolution.  Methin  ks,  a  com- 
pleat  historian  might  have  found  this,  so  appa* 
rent  and  demonstrated  by  what  came  after, 
and  have  alledged  it,  though  couched,  as  only 
tbe  insinuation  of  S5me  people  (forsooth)  that 
be  might  be  able,  so  far,  to  purge  himself,  as 
not  concealing  what  all  knowing  people  then 
were,  and  now  are  satisfied  was  the  truth  of 
the  matter. 

"  But  it  is  most  remarkable,  even  to  the  de- 
gree of  a  jest,  that,  if  any  credit  may  be  given 
K^  the  letters  of  Mr.  Coleman  (of  which  after- 
wards) the  whole  popish  interest  was  engaged, 
tog^lher  with  these  patriots  tmd  their  long 
train,  in  the  £ood  work  of  gettipg  this  parlia- 
ment dissolved.  The  French  were  solicited  to 
lend  money  on  that  account:  and  Coleman  was 
so  forward,  as  to  hnve  framed  ao  instrument,  in 
the  natufiB  of  a  declaration  to  be  published  for 
making  known,,  tlie  king's  reasons  tor  so  doing. 
And  uiis  wat  found  among  his  papers,  and 
polilished  wiUi  his  letters;  a  perusal  of  which 
ivill  shew  much  of  the  factious  exception  to  the 
parliament  at  that  time.  So  straiigely  tlid 
papist  and  fanatic,  or  (as/ it  stood  then^  the  anti- 
f^uirt.  party,  p-*s  in  a  quill ;  agreemg  m  all 
tbii^  that  tended  to  create  troubl  ^saod  dii- 


I  tbe  Court  cannot  judge  of  the  contempt,  if  it 
doth  not  appear  in  what  act  it  consists. 

Sdly.  It  is  not  known  where  the  contempts 
were  committed,  and  in  favour  of  liberty,  it 
shall  be  intended  they  were  committed  out  of 
the  House  of  Peers. 


turbances,  and  so  to  endanger  the  legal  esta- 
blishment of  church  and  state  in  England.  I 
do  but  touch  the  instances  of  this  wonderful 
union,  as  they  fell  in  my  way,  desiring  they 
may  be  remembered  when  1  come  to  th^ 
matter  express ;  but  here  they  sufficiently  con- 
fute the  author's  invention  of  the  papists  hating 
this  noble  Earl.  A  new  edition  of  his  book 
would  sell  admirably,  if,  instead  of  Compleat 
History,  it  were  titled,  Lies  wrote  in  Water 
Colours. 

"  After  this  commitment,  the  three  Lords, 
Bucks,  Salisbury,  and  Wharton,  petitioned  the 
king,  with  a  recantation  of  this  opinion  touch- 
ing the  parliament's  being  dissolved,  and  were  by 
his  majesty  discharged.  But  Shaftsbory,  being  a 
peer  of  more  constancy,  did  petition  indeed  and 
more  than  once,  hot  still  witboutsuch  a  recanta- 
tion of  this  opinion  as  was  satisfactory,  so  he  lay 
by  it.  Then,  the  parliament  being  adjourned 
(not  prorogued)  his  lordship  thouglit  he  had  a 
faif  opportunity  to  trouble  the  waters,  and,  per- 
haps, get  his  liberty,  with  a  Salvo  to  his  Dogma, 
which  he  laboured  hard  to  preserve  entire.  He 
brought  his  Habeas  Corpus  returnable  at  the 
king V bench,  whereupon  he  was  brought  up, 
and  the  return  was  read,  which  was  of  the  Or- 
der of  the  House  of  Lords  for  his  commitment, 
viz.  February  G,  1678.— <<  To  be  kept  in  safe 
oiistody  during  his  majesty's  pleasure,  and  the 
pleasure  of  the  House,  for  high  contempts  and 
misdemeanors  against  the  House.^  There  was 
a  deal  of  arguing  by  tbe  lawyers  of  factions 

{)ractice  one  after  another,  to  shew  that  hi« 
ordship  ought  to  be  discharged  pr  bailed ;  and 
they  were  answered  by  Mr.  attorney  general, 
and  others  of  the  king's  council,  and  at  length 
the  court  gave  their  sentence,  that  his  lordship 
ought  to  be  remanded,  and  not  bailed  nor  dis- 
charged. This  was  done  seriatim  with  reasons, 
which,  being  shortly  expressed  by  the  Lord  Chief 
Justice  Rainsford,!  will  give  them  in  his  words, 
taken  out  of  print,  viz.  **  The  court  hath  no 
jurisdiction  of  this  cause:  And  therefore  the 
form  of  the  return  is  not  considerable.  We 
ought  not  to  extend  our  jurisdiction  beyond 
the  due  limits  ;  And  the  actions  of  onr  pre- 
decessors will  hot  warrant  us  in  such  an  at- 
tempt. The  consequence  would  be  very  mis- 
chievous, if  this  court  should  deliver  a  member 
of  the  House  of  Peers  and  Commons  who  is 
committed,  for  thereby  the  business  of  the  par- 
liament may  be  retarded.  For,  it  may  be,  (iie 
commitment  was  for  evil  behaviour,  or  inde- 
cent reflections  on  oilher  members,  to  the  dia* 
turbance  of  the  affairs  of  the  parliament.  The 
commitment,  in  this  case,  is  not  for  safe  cus* 
tody,  but  he  is  in  execution  of  the  judgment 
given  by  the  Lords  for  a  contempt.  There- 
fore, if  be  should  be  bailed,  he  would  }tt  df« 
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It  cannot  b»  dented,  but  tliat  ifa«  rctam  Af 
such  a  commitineift;  by  anyotberCoorr,  wovld 
be  too  general  and  uncertain,  More.  893.  Ai(« 
wish  was  bailed  on  a  return,  '  qwod  ooni* 
^missus  fuit  per  mandatom.  N.  Milit*  Dai* 
'  Custod.  Mapi.  Sigfl.  Anglias  virtnte  oojiisdefn 


Sdly.  Tbe  tinte  is  oncertun,  so  that,  perad- 
venture,  it  wns  before  the  last  Act  of  Genera) 
Fardon. 

.  4thlj.  It  does  not  appear  whether  the  com- 
mitment were  on  a  conviction  or  accosatton 
onjy. 

lirered  out  of  execittion.  For  a  contempt  in 
Facie  Curia,  there  is  no  other  judgment  or  exe- 
cution. Therefore  he  ought  to  be  remanded. 
1  girc  no  opinion  whether  it  would  be  otbervi-ise 
in  case  of  «i  prorogation. 

•'  I'  need  not  stay  to  sliew  tliat  difference, 
for  it  is  a  common  notion  in  our  l^w,  that  an 
adjournment  is  a  continual  session,  and  a  pro- 
rogation a  vacation  of  parliament.  Now  would 
it  not  be  a  jest,  if  Westminster- hall  should,  sit- 
ting the  parliament,  turn  out  their  prisoners  for 
breaches  of  privilege  and  contempts?  Or  to 
bail  them  under  their  noses  f  And  then,  to 
what  trial  ?  There  is  notiiing  so  impudenc  and 
•eoseiess,  which  that  faction,  and  their  learned 
counsel,  would  not  urge  to  the  courts  of  jus- 
tice about  that  fime,  if  it  was  set  up  by  them, 
and  was  to  serve  any  turn  of  theirs  ;  of  which 
among  many,  as  may  in  course  be  produced, 
this  is  a  clear  instance.  It  was  the  case  of  a 
peer,  head  of  a  party  ripe  for  clamour,  else  the 
pretence  had  been  refelled  upon  the  opening ; 
buty  for  the  cause  afore  hinted,  the  judges 
thought  fit  to  give  their  judgments,  seriatim, 
after  solemn  (argument  had.  I  guess  the  earl 
had  more  reach  in  this  business  than  did  ap- 
pear, or  any,  out  of  his  cabal,  thonght  of.  And 
that  was  to  try  the  temper  of  the  multitude 
that  be  was  to  work  with,  whether  they  would 
swallow  aonsense  or  no.  For  if  not,  there  was 
no  good  to  be  done  with  them  at  present ;  and 
the  fire  must  be  a  little  more  exasperated,  to 
work  tbem  up  to  a  pitch.  At  present  his  lord>- 
•Mp  made  the  utmost  of  hh  point ;  I  say  his, 
because  it  was  not  doubted  but  he,  with  his 
eouncil  of  party- le^uleians,  invented  this  ques- 
doQ  upon  the  parliameht,  and  then,  what  was 
wanting,  in  law  and  common  sense,  was  to  be 
made  good  by  party.  But  his  lordship  find-  ' 
ing  that  (^  or  none  came  oVcr  to  hu  side, 
and  be  had  no  other  expedient  for  his  li- 
berty^  his  great  heart  condecended  to  petition, 
end  therein  to  retent  in  due  form;  and  so,  by 
the  king's  order,  he  was  dicharged.  And  there 
ended  this  Ignis  fiitous,  which  made  a  great  itir 
wbile  it  ^red  in  our  parliamentary  horizon. 

**  Btit  now  right  must  be  done  to  the  author, 
wbo  employs  alibis  art,  shuflling  and  cutting, 
tb  bring  his  peer  off  this  business  with  honour, 
tnd  to  persaade  his  readers,  that  his  lordship 
wu  all  along  in  the  right,  and  King,  Lords, 
Cottiinons,  and  Judges,  all  in  the  wrong,  to  op- 
press bis  lordship  idler  this  manner,  as  they 
did.  We  have  not  forgot  what  petWcuttons 
depended  on  the  anger  of  tKe  papists.  This  is 
Abtgittttiog,  for  be  was  kept  pnsoner,  although 
by  law  he  ought  to(  have  been  baited.  And 
WiiT  f  The  author  layi  *  the  earl  spoke  bimseif 
/'  with  great  reason  and  eloquence,  ibr  the'  li^ 
'Iwrcynfthe  iiib|eci  andbif  own  discb«rg»,yetf 


—Note  here  the  liberty  of  the  subject  is  brooghc 
in  neck  and  heels,  as  they  say,  that  the  earl  miglil 
be  popular,  standing  op'fbr  the  rights  ef  the  pee* 
pie  ;  although  in  all  that  which  hts  lordship 
said  nt  the  hearing,  there  is  nothing  at'all  by 
him  argued  of  the  subject  matter :  so  far  from 
being  an  advocate  at  large  fbr  the  libertj  of  the 
people,  as  here  is  counterfeited.  But  mark  the 
emphasis  of  that  *  yet — the  judges  denied  btm 
<  redress.'  Doth  not  this  say  plainly  the  jod|n 
did  him  wrong ;  nay  more,  delivered  up  the  li- 
berty of  the  people,  for  which  his  Inrdshtpipoke 
so  eloquently  ?  Redress  and  wrong  are  rektivei, 
and  imply  each  other  ;  the  former  is  ever  due 
because  it  supporterh  the  latter.  Why  coold 
not  the  author  hare  said  what  was  true,  visi 
that  the  jndvps,  upon  fnll  hearing,  wereof  opi* 
nion  that  his  lordship  could  not,  in  that  cms 
be  bailed  bylaw;  with  the  short  reason,  thai 
the  canse  was  out  of  their  jurisdiction  ?  Or  wfajr 
did  not  be  make  use  of  the  print  to  extract  a 
short  state  from  ?  He  had  ir  befbrehim,  orebe 
be  was  poorly  furnished  with  materials  fbr  a 
Compleat  History.  Bnt  with  signal  firaud,  fint 
be  recommends  the  earPs  speech,  withoet  a 
word  of  the  matter,  and  then, '  yc^,'  ke,  Noir, 
to  shew  be  had  tlie  print  by  him,  and  that  bs 
has  wilfully  suppressed  the  truth  here ;  observe 
the  title  page  of  the  book,  and  yon  will  -iind 
this  expressed,  vit.  /^— -With  a  speech  of  the 
worthy  ear),  pleading  his  own  cause,  and  theli' 
berty  of  the  subject.''  This  rery  pathetic  see- 
tence  the  author  has  stole,  and  nut  in  his  book 
here,  as  I  set  them  down  before ;  which  do 
vary  only  a  little  in  the  order  of  the  words, 
but  are  the  same  conceit  and  sense  exactly ; 
that  it  might  be  moving  in  his  History,  as  it  wis 
intho  pamphlet's  title  page,  coined  for  the  sel* 
lins  design  of  the  hawVers. 

"  But,  after  ail,  were  not  the  jodga  oor* 
rapt  ?  For  the  print,  which  the  earl  himself 
put  ou^  says  "  justice  Twisden  was  absent,  but 
lie  desired  justice  Jones  to  declare,  that  hii 
opinion  was,  that  the  party  ought  to  be  re* 
manded.''  Now  nothing  is  more  usual  than 
this  course,  in  case  of  an  absent  judge,  when 
tbe  opinion  is  solemnly  given ;  fbr  the  pu^ 
satisfbction  therein  is  greater.  Bet  says  tb^ 
author,  *  one  of  them  declaring,  before  die 
'cause  was  heard,  that  the  cotirt  could  not  bdp 
'  bim.'  If  he  bad  declared  otherwise,  b^  w 
been  an  Ignoramus.  But  observe  the  insiait* 
tion.  I  know  not  Whether  his  mother  «rt 
helps  bim,  or  soMe  eitraordinary  inspiiatioft; 
but,  it  is  certain,  the  scandal  here  is  ■<>*'^ 
coudied :  For  is  it  not  strange  a  judge  sboow 
gire  his  sentence  before  be  beard  the  cetnef 
The  papists  had  great  power  over  bitty  to  pre* 
core  tMs  preposterous  judgment!  Now^ 
sotte  the  riddle  of  this,  we  mait  aoie  •  Mf* 
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the  question  began  in  parliament  or  no.  lo  tlie 
caae  of  Geo.  Binion  in  C.  B.  there  was  a  long 
debate,  Whether  an  original  writ  might  be 
filed  against  a  member  of  parliament,  during 
the  time  of  privilege  :  and  it  was  urged,  That 
it  being  during  the  session  of  parliament,  the 
termination  of  the  question  did  heioug  to  the 
parliament :  but  it  was  resolved  that  an  ori- 
l^inal  might  be  filed  ;  and  Bridgman,  then  chief 
justice,  said,  that  the  Court  was  obliged  to  de- 
clare the  law  in  all  cases  that  came  in'judgment 
before  them.  H.  4,  Ed.  4,  Rut.  4,  7,  10,  in 
Scacc.  In  debt  by  River  v,  Cou&in,  the  defen- 
dant pleads  that  he  was  servant  of  ^  member 
of  parliament,  '  et  ideo  capi  seu  arestari  non 
'  debet/  and  the  Plaintiff  prays  judgment,  and 
afterwards  by  advice  of  all  the  judges  the  judg- 
ment was  entered.  '  Videtur  Baronihus,  quod 
'  talehabetur  Privilegium,  quod  Magnates,*  &c. 

*  £t  eorum  familiares  ca{a  seu  arestari  non 
'  debent,  sed  nullum  habetur  Privilegium,  quod 

*  non  debent  implacitari,  ideo  respondeat^ous- 

*  ter.'  So  in  Trivininrd'sr<;ase,  a  question  of  pri- 
vilege was  determined  in  this  Court.  Dyer  60 
in4 14  £d.  3,  in  the  case  of  sir  John  and  sir 
Jeoffry  Stanton,  which  was  cited  in  the  case 
of  the  earl  of  Clarendon,  and  is  entered  in  the 
Lords  Journal. 

,An  action  for  waste  depended  between  them 
in  the  common- pleas,  and  the  Court  was  di- 
vided, and  the  Record  was  certiBed  into  the 
House  of  Lords,  and  they  gave  direction  that 
the  judgment  should  be  entered  for  the  plain- 
ti6F ;  afterwards  on  a  Writ  of  Error  brought^  io 
this  Court  that  judgment  was  reversed,  not- 
withstanding the  objection,  that  it  was  given 
b^  order  of  the  House  of  Lords;  for  the 
Court  was  obliged  to  proceed  according  to  the 
law  in  a  matter  that  was  before  them  in  point 
of  Judgment.  Not  long  since  the  earl  of  Bristol 
exhibited  an  Accusation  against  the  earl  of 
Clarendon  to  the^House  of  Lords,*  and  it  con- 
tained divers  matters,  whereof  some  did  arise 
out  of  parliament,  and  it  was  referred  to  the 
judg;es  to  consider  whether  that  procedure  was 
parliamentary  ;  and  the  4th  of  July  1663,  it 
was  resolvea  by  the  judges,  that  the  Lords' 
ought  not  to  proceed  only  upon  an  impeach- 
ment by  the  Commons,  when  the  matters  arise 
out  of  the  House.  ^ 

The  construction  of  all  acts  o(  parliament 
are  given  to  the  courts  of  Westminster,  and 
accordingly  they  are  judges  of  the  validity  of 
abts  of  parliament,  they  have  searched  the 
rolls  of  parliament.  Hub.  109.  Lord  Hunsdon*s 
case,  they  have  determined,  whether  the  journal 
be  a  record,  Hub.  110.  When  a  point  comes 
before  them  in  judgment,  they  are  Qot  fore* 
closed  by  any  act  of  the  Lords,  but  ought  to 
judge  BCdOrding  to  the  law,  by  wbtcii  the  realm 
is  governed,  and  not  by  the  Lofds :  if  it  ap- 
pei^  that  an  act  of  parliament  be  made  by 
the  Iting  and  Lords  without  the  Commons^ 
that  act  is  Feb  dt  i^,  and  the  Courts  of  West- 
minster ought  to  judge  it  void,  4  H.  7, 18  Hub. 


'  contemptus  in  curia  fiicti,'  and  in  that  Book, 
that  divers  other  persons  were  bailed  on  such 
general  returns,  and  the  cases  have  been  lately 
affirmed  in  Bushel's  case.*  reported  by  the  late 
Lord  Chief  Justice  Vanghan,  where  it  is  ex- 
pressly said  that  saeh  commitment  and  return 
oeing  too  general  and  uncertain,  the  Coart 
cannot  believe  in  an  iiliplicit  manner,  that  in 
Cfttth  ibe  c^ramitmeut  was  for  causes  parti- 
cular and  sufficient 

Vaoghan's  Reports,  140,  Accord.  2  Inst.  52,- 
68,  and  55,  and  the  1  Rolls.  918,  and  though 
the  commitment  of  the  jurors  was  for  acquitting 
Penn  and  Mead,  *  contra  plenara  et  mnnifes- 

*  tara  evidentiam.'  It  was  resolved  to  be  too 
general,  for  the  evidence  ought  to  appear  as 
certainly  to  the  judge  of  the  return,  as^k  ap- 
pears before  the  judge  anthorized  to  commit. 
Rush.  case.  197. 

Now,  this  commitment  being  by  the  House 
of  Peers  will  make  no  difference;  for  in  all 
cases  where  a  matter  comes  in  judgment  be- 
fore this  Court,  let  the  c^uiestion  be  of  what 
nature  it  will,  the  Court  is  obliged  to  declare 
the  law,  and  that  without  distinction,  whether 

M**^.— — — ^»— M^i—i — ^— — P-^^— — — — ■      M»         I  Mill 

ence  between  a  trial,  and  a  case  upon  record. 
None  can  declare  of  the  one  anteceiiently,  be- 
cause none  can  say  what  may,  or  may  not^  be 
made  the  case,  or  fact,  when  proved.  But 
the  other  is  fixed,  and  cannot  be  diversified, 
and  may  be  so  plain  (as  it  was  here)  that  it 
shall  be  ridiculous  to  pretend  to  argue  it.  And, 
in  matters  so  prefixed,  it  is  common  practice 
for  judges  to  consult  one  another,  or  put  the 
case  at  their  hall  table,  and  then  declare  in 
public,  that  thehr  brothers,  upon  putting  the 
case,'  were  of  that  opinion.  I  am  not  sure  the 
author  thought  ri|^t,  but,  it  is  plain,  his  malice 
lopes  at  a  venture,  and  his  ignorance  is  no 
check  to  it,  and  it  is  a  sorry  thing,  for  his  sake, 
to  make  snch  trite  distinctions  as  these.  But 
I  have  no  hopes  he  will  walk  steadj,  if  any 
thing  of  law  comes  in  bis  way :  as  here,  he  will 
h«ve  another  fling  at  this  judge  Twisden. 

*  An4,  being  absent  when  it  came  to  an  hear- 
'  ing,  he  deputed  judge  Jones  to  speak  for  him, 
'  that  the  court  should  be  unanimous.'  And, 
to,  the  confederacy  of  the  judges  was  fortified 
in  giving  a  wrong  judgment,  br,  as  the  author 
1ms  it.  Denial  of  Redress.  How  cleverly  was 
it  patched  up  by  the  seeming  unanimity?  Good 
lack,  that  Uie  judge  should  be  so  concerned ! 
if  this  be  not  popish  hunting  a  peer  to  disgrace 
and  ruin,  what  is  so  ?  But,  I  guess,  the  repu- 
tation of  that  excellent  judge  will  remain  can- 
did inf  Westminster  Hall;  and  the  sentences  of 
the  law,  as  diverse  will,  I  guess,  be  derived 
froltn  under  him,  will  illustrate  his  learning 
attd  justice,  agaitist  the  wicked  endeavours, 
and  slanderous  pen^  of  this  foul  writer  to  the 
contrary.''    Bxamen,  p.  09. 

4 

For  other  particulars  relating  to  this  busi- 
ness, see4Cobbett*sParl.  Hist,  and  ihe  Appen- 
dix; also  1  Oldmixon  603. 


S^e  this  Case,  Mtif  p.  ^tf9. 
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Illy  nod  accordiogly  they  ou^ht  to  do,  if  this 
return  contain  in  it  that  which* is  fatal  to  itself. 
It  bath  been  a  question  often  resuWed  in  this 
Couit  when  a  Writ  of  Error  in  parliament 
shall  be  a .SupersedeaSy  and  this. Court »hath 
deteri^ined  what  shall  be  said  to  he  a  session 
of  parliament,  1  Rolls.  29,  and  if  the  law  were 
otherwise  there  would  be  h  failure  df  justice. 
Jf  the  parliament  were  dissolved,  there  would 
he  no  question  but  the  prisoner  should  be  dis* 
charged  on.  a  Habeas  Corpus,  and  jet  then  the 
Court  must  examine  the  cause  of  commitment, 
and  by  consequence  a  matter  parliaihentary, 
and  the  Court  may  now  liave  cognizance  of  the 
matter,  as  clearly  as  when  the  parliament  is 
dissolved.  The  party  would  be  without  re- 
1  medy  for  his  hberty,  it'  he  could  not  find  it  here, 
for  it  is  not  sufficient  for  him  to  procure  the 
Lords  to  determine  their  pleasure  fcr  his  Im- 
priSonment,  for  before  his  enlargement  he  must 
have  the  pleasure  of  the  king  to  be  determined, 
and  tbat  ought  to  be  in  this  Court,  and  there- 
fore the  prisoner  ought  first  to  resort  hither. 

Let  us  suppose  (for  it  does  not  appear  in  the 
return,  and  the  Court  ought  not  to  enquire  t)f 
any  matter  out  of  it),  that  the  supposed  con- 
tempt was  a  thing  done  out  of  the  House;  it 
would  be  hard  for  this  Court  to  remand  him  : 
suppose  he  wer^j'removed  to  a  foreign  prison, 
during  the  pleasure  of  the  Lords  :  no  doubt, 
hut  that  wouki  have  been  an  illegal  commit- 
luenc  against  Magna  Charta  and  the  Petition  ; 
there  the  cpnunitment  would  have  been  ex- 
pressly illegal,  and  it  may  be  this  commitment 
may  be  no  less  ;  for  if  it  had  been  expressly 
shewn,  and  if  he  be  remanded,  he  is  committed 
by  this  Court,  who  are  to  answer  for  his  impri- 
sonment. 

But  H.  The  limitation  of  the  imprisonment 
during  the  pleasures  of  the  king  aqd  the  house 
is  illeoni  and  uncertain  ;  fur  since  it  ought  to 
del  ermine  in  two  courts,  it  can  have  no  certain 
period,  a  commitment  until  he  shall  be  dis- 
cliarged  by  Kinj;VBench  and  Common  Pleas 
is  illej;al ;  for  the  prisoner  cannot  apply  him- 
self in  such  a  manner  as  to  obtain  his  dis- 
charge. If  a  man  be  committed  to  further 
order,  Coke  saith,  he  is  bailable  presently,  for 
that  imports  until  he  shall  he  delivered  in  good 
course  of  Lavv;  and  if  this  commitment  have 
not  that  sense,  it  is  illegal,  for  the  pleasure  of 
the  king  is  that,  which  shall  be  determined  ac- 
cording to  law  in  his  courts,  as  where  the  Stat, 
of  Westminster,  1  chap.  15,  declares  that  he  is 
not  replevisable,  who  is  taken  by  command  of 
the  king;  this  dots  not  extend  to  an  extra- 
judicial command,  ,lyit  iq  his  courts  of  justice, 
to  which  all  matters  of  judicature  are  delegated 
and  distributed.  3  Inst.  186  and  187. 

Wnlhp,  to  the  same  purpose,  cited  Bushel's 
case,  Vaughan,  137,  that  the  return  for  high 
contempts  was  not  sufficient,  and  the  court 
that  made  the  conlmitincnt  in  this  case  makes 
DO  difference  in  tJie  case,  for  otherwise  one 
may  be  imprisoned  by  the  House  of  Peers  un- 
justly, for  A  matter  rclievable  here,  and  yet' 
Kliall  be  without. any  Diauncr  of  relief  by  such 


a  return;  for  on  soppositiOn  that  this  cooit 
ought  not  to  meddle  wbare  the  person  is  com- 
mitted by  the  Peeirs,  any  person,  at  asy: time 
aud  for  any  ^cause  loay.be  sobjeet  to  a  perpe- 
tual imprisonment  at  th^  pleasure  of  the  Lords. 

And  the  law  is  otherwise,  for  the  House  of 
Lords  is  the  supreme  courts  yet  their  jurisdic- 
tion is  limited  by  the'  common  and  statute- 
law,  and  their  excises  are  examinable  in  this 
court;  for  there  is  a  great  difference  between 
the  errors  and  excise  in  and  of  a  court,  between 
an  erroneous  proceeding  with  jurisdiction,  which 
is  void  and  a  mere  n^llity,  4  H.  7.  18.  6.  in 
the  parliament  the  king  would  have  one  at* 
tainted  of  treason,  and  lose  his  lands,  and  the 
Lords  assented,  but  nothing  was  said  of  the 
Commons;  wherefore  all  the  justices  held 
clearly  that  it  was  no  act,  and  he  was  restored 
to  his  land ;  and  \<i  ithout  doubt  in  the  same 
case  if  the  party  had  been  imprisoned,  the 
justioes  might  have  made  the  hke  resoIuiioA 
that  he, ought  to  have  been  discharged. 

It  is  a  solecism  that  a.  man  shall  be  impri- 
soned by  a  limited  jurisdiction,  and  it  shall  not 
be  examinable,  whether  the  cause  were  within 
the  jurisdiction  or  not.  If  the  Lords  without 
the  Commons  should  grant  a  tax,  and  one  that 
refused  to  pay  it  should  h^  imprisoned,  the 
tax  is  void  ;  but  by  a  general  commitment  tlie 
party  shall  be  remedyless,  if  so  be  the  Lords 
should  award  a  Capias  for  treason. or  felony. 

By  these  instances  it  appears  that  their  jarts- 
diction  was  restrained  by  the  coounon^law, 
and  ii  is  also  restrained  by  divers  acts  of  par- 
liament, 1  H.  4,  c.  14,  no  appeals  sliall  be 
made,  or  any  ways  pursued,  or  where  a  statute 
is  made  a  power  is  implicitly  given  to  this 
court,  by  the  fundamental  instiCuiion,  which 
makes  the  judges  expositors  of  act  of  parlia- 
ment; and  peradventure  if  all  this  case  ap- 
peared upon  (he  return,  this  might  be  a  case  m 
which  they  were  restrained  by  the  stat.  4  U.  8, 
c.  8.  That  all  the  suits,  usements,  and  coo- 
demnations,  &c.  many  time  from  heiicefurth, 
at  any  time  to  be  put  or  had  upon  any  mem- 
bers for  any  bill  speaking  or  reasoning  of  any 
matters  concernuig  the  parliament  to  be  com- 
muned or  treated  of,  shall  be  utterly  void. and 
of  no  effect;  now  it  does  not  appear,  but  this 
is  a  correction  and  punishment  imposed  upon 
the  earl,  contrary  to  the  statute.  There  is  no 
question  now  made  of  the  power  of  the  Lords, 
hut  it  is  only  urged  that  it  is  necessary  for 
them  to  declare  by  virtue  of  what  power  tliey 
ptoceed,  otherwise  the  hberty  of  every  English- 
man shall  be -subject  to  the  £x>rds,  whereof 
they  may  deprive  any  of  them  against  an  act 
of  parliament,  but  no  usage  can  justify  such  a 
proceeding.  Elsemore's  Case  of  the  Post-Nati, 
]  9.*  The  duke  of  Suffolkf  wa«  impeached  bj 
the  Commons  of  high'treason,  and  misdemean- 
ors, the  Lords  Mere  in  doubt  whether  they  aboold 
proceed  upon  such  a  general  impeachment  to 
imprison  the  duke,  and  the  advice  of  the  judges 

*  See  this  Case,  anie,  vol.  8,  p.  $59, 
t  Ibi^.  vol.  1»  p.  971. 


lfiS5]         STATE  TRIAI^,  20  Charles  II.  1677 m  an  Habeas  €orpu9u         [IfKfJ 


being  demanded,  and  their  resolution  given  in 
the  negative;  the  Lords  were  satisfied.  This 
case  i»  mentioned  with  design  to  shew  the  re- 
spect given  to  the  judges,  and  that  the  judges 
bave  determined  the  highest  matters  in  parlia- 
ment. At  a  Conference  held  between  the 
Lords  and  the  Commons,  3d  April,  4  Car.  con- 
cerning the  Right  and, Privilege  of  the  Subject, 
it  was  declared  and  agreed,  That  no  freeman, 
ougbc  to  be  committed  or  restrained  b}  com- 
mitmeot  of  the  king  or  privy-council,  or  any 
other  (in  which  the  House  of  Peers  is  included) 
unless  some  cause  of  commitment,  restraint,  or 
deuiiner  be  set  forih,  for  which  by  law  he 
oup^ht  to  be  committed,  &c. 

Now  if  the  king,  who  is  the  bead  of  the  par- 
liament, nor  the  privy*counqil,  which  is  a  court 
of  state,  to  which  secrecy  is  so  necessary,  may 
not  imprison  withoot  shewing  cause,  afortiorif 
the  Lords  in  parliament  cannot,  which  are  a 
court  of  law  as  well  as  a  court  of  state,  and 
therefore  ought  not'  to  proceed  in  an  illegal 
manner.  It  is  true  in  1  Rolls.  19^.  Rush- 
worth's  Case,  Coke  is  of  opinion  that  the 
privy-council  may  commit  withoot  shewing 
cause,  but  in  his  more  mature  age  he  was  of 
another  opinion,  and  accordingly  the  law  is 
4leclared  in  the  Petition  of  Right. 

Smith  argued  to  the  same  purpose,  and  said, 
A  judge  cannot  m»ke  a  judgmf  nt  unless  the 
faict  appears  to  him,  nnd  on  an  Habeas  Corpus, 
the  judge  can  only  take  notice  of  the  fact  re- 
turned ;  it  is  lawful  for  any  sulijcct  th^t  finds 
himself  aggrieved  by  any  sentence  or  judgment 
to  petition  the  kiot;  in  an  humble  manner  for 
redress,  and  where  the  subject  is  restrained  of 
his  liberty,  the  proper  place  for  him  to  apply 
himself  unto  is  this  court,  which  hath  the  su- 
preme power  as  to  this  purpose,  over  all  courts, 
and  an  Habeas  Corpus  issuini^  hence,  the  king 
ought  to  have  an  account  of  his  subject/  Rolls. 
Uab.  Corp.  64.  Witherly*s  Case ;  and  though 
the  commitment  be  by  the  Lords,  yet  if  it  be 
illegal,  thib  court  is  obliged  to  discharge  the 
prisoner,  as  well  as  if  he  had  been  illegally  im- 
prisoned by  any  other  court;  the  House  of 
Peerb  is  a  high  court,  but  the  KingV  bench  hath 
ever  been  intrusted  with  the  liberty  of  the  sub- 
ject, and  if  it  were  otherwi»e  in  case  of  impri- 
sonment by  the  Peers,  the  power  of  the  king 
was  less  absolute  than  the  power  of  the  Lords. 

It  does  not  appear  but  that  this  commitment 
was  for  breach  of  the  privilege,  but  neverthe^ 
less  if  it  were,  this  court  might  give  relief,  as 
appears  in  sir  George  fiigmore's  case  before 
cited,  and  Mich.  12  £d.  4.  Rut.  20.  for  the 
court  which  has  powt r  to  jud^e  what  is  privi- 
lege, has  also  power  to  judge  whnc  is  con- 
tempt of  privilege;*  if  the  judges  may  judge  of 

-  *  See  the  Case  of  Crosby,  a.  d.  1771,  infra. 
See  also  the  Notes  to  the  Case  iff  Dr.  Shirley 
and  sir  John  Fagg,  ante,  p.  1132. 

Lord  Clarendon  lias  in  the  4th  book  of  his  His^-. 
tory  of  the  Rebellion,  some  observations  upon 
tbii  subject  which  may  perhaps  W  Ibuifd  to  de- 


Jin  act   of  parliament,  a  fortiori^   they  may 
judge 'Of  an  Order  of  the   Lords,  SO  Edward  * 
Botcher's  case,  where  he  in   reversion  brought 
an  action  of  waste  and  died*  before  judgment, 

serve  attention.  After  relating  the  transections 
respecting  the  Five  Members,  nnd  the  answer 
of  Charles  the  First,  he  proceeds  : 

**  This  gave  them  new  offence  and  trouble, 
and  if  the  king's  counsel  had  had  the  courage 
to  have  insisted  upon  the  matter  of  law,  and 
the  Lords  would  have  given  them  reasonable 
countenance,  they  would  have  been  much  puz- 
zled to  have  procured  a  resolution  that  would 
have  served  their  purposes  to  all  parts,  and 
been  content  to  have  suspended  their  Jtrdg* 
ment,  and  so  the  king  might  have  suspended 
his  prosecution.  For  if  the  judges  had  been 
called  to  deliver  their  opinions  in  point  of  law, 
which  they  ought  to  have  been,  they  could  not 
have  avoided  the  declaring,  that  by  the  known 
law  which  had  been  confessed  in  all  times  and 
ages,  no  privilege  of  parliament  coald  extend 
in  the  case  of  treason ;  but  that  every  parlia- 
ment-man was  then  in  the  condition  of  every 
other  subject,  and  to  be  proceeded  against  ac^ 
cordingly.^  In  the  next  place,  as  they  would 
never  have  ventured  themselves  upon  the 
House  of  Peers  under  an  impeachment,  and 
thereby  made  them  their  judges,  which  indeed 
was  incongruous,  every  subject  being  to  be  tried 
for  his  life  per  pares,  vel  per  legem  terra,  to 
both  which  the  Lords  and  the  impeachment 
were  directly  opposite  ;  so  they  «vnuld  less  have 
trusted  an  indictment  at  law,  and  a  well  chosen 
sober  jury,  who  had  been  bound  to  follow  4 heir 
evidence  of  fact,  and  were  not  jud«£es  of  the 
law,  which  was  severe  in  nny  conspiracy 
against  the  crown,  or  the  persons  of  kmg  or 
queen. 

'IBot  having  shut  the  doors  ngainst  any 
mention  of  law,  they  made  no  scru|)le  of  re- 
solving and  answering  his  majesty,  '  that  they 
'  were  first  to  see  the  evidence  he  had  to  prove 
'  the  guilt,  before  they  could  give  any  direction  ^ 

*  for  the  manner  of  the  prosecution  and  pro- 

*  ceedine,'  which  they  grounded  upon  a  maxim 
they  had  but  lately  e&tablished,  though  never 
till  then  heard  of,  *  that  no  member  of  parlia* 

*  ment  for  what  offence  soever,  could  be  ar^ 
'  rested  or  proceeded  against  but  by  the  con 
'  sent  of  tha(  House  of  which  he  was  a  mem- 

*  her ;  and  then  they  said  they  could'  not  give 
<  or  deny  their  consent  by  any  other  nieasure 
'  than  the  knowledge  of  the  crime  and  proof, 

*  upon  which  su^h  member  stood  accused.' 
Which  conclusion  had  been  reasonable  hud  the 
premises  been  just ;  whereas  the  argument  was 
to  be  inverted,  thnt  their  consent  was  not  to  bt  ' 
asked,  because  they  had  no.  cognizance  of  tlit 
crime  of  which  their  members  were  accused, 
nor  were  judges  whether  their  accusation  wera 
valid  in  law,  or  sufficiently  proved  in  fact. 

**  It  is  not  to  be  believed  how  many  sober, 
well-minded  men,  who  were  real  lovers  of  the 
peace  of  the  kingdom,  and  had  a  full  submis- 
sion and  wvcKiica  to  the  known  laws^  wen 


y6T]   STATE  TRIAI^,  29  Chaklb*  H.  1677.— Cbic<jf/A«JBari<2rS»f^^        [1S89 

nod'hisJieirs  brought  an  action  for  the  B«me  I 
w{i5te,  and  the  king  and  the  lords  determined 
that  it  did  lie,  and  conioiand^d  the  judges  to 
give  Judgment  accordingljr  for  the  time  to  come; 
but  .by  Ryley,  39,  it  appears  that  it  is  only  an 
order  of  the  king  and  the  lords,  and  thai  was 
the  cause  the  Judges  conceived  that  they  were 
not  bound  by  it,  but  39>  3,  13,  and  ever  since 
have  judged  ihe  contrary  if  it  be  admitted. 
For  that  for  breach  of  privilege  may  com- 
mit, yet  it  ought  to  appear  on  the  commitment 
that  that  was  the  cause^for  otberwite  they  may  be 

imposed  upon  and  bad  their  understandings 
confounded  and  so  their  wills  perverted,  by  the 
mere  mention  of  Privilege  of  Parliament; 
which  instead  of  the  plain  and  intelligible  no- 
tion of  it,  was  by  the  dexterity  of  those  boute- 
feus  and  their  under  agents  of  the  law,  and  the 
supine  sottishness  of  the  people,  rendered  sucli 
a  mystery  as  could  be  only  explained  by  them- 
selves, and  extended  as  far  as  tlkey  found  ne- 
cessary for  their  occasions,  and  was  to  be  ac- 
knowledged a  good  reason  for  any  thing  that 
no  other  reason  could  be  given  for.  *'  We  are, 
'  say  they,  and  have  been  iilways  confessed, 

*  the  only  judges  of  our  own  privileges;  apd 
'  therefore  whatsoever  we  declare  to  he  our 
^  privilege,  is  such :    otherwise  whosoever  de- 

*  termines  that  it  is  not  so,  makes  himself  judge 

*  of  that  whereof  the  cognisance  only  belongs 
'  to  us/  And  this  sophistical  riddle  perplexed 
many,  who,  notwithstanding  the  desperate  con- 
sequence they  saw  must  result  from  such  logic, 
taking  the  first  proposition  for  true,  which,  be- 
ing rightly  understood,  is  so,  have  not  been 
able  to  wind  themselves  out  of  the  labyrinth  of 
the  conclusion  :  I  say  the  proposition  rightly 
understood  :  they  are  the  only  judges  of  their 
ovm  privileges,  that  is,  upon  the  breach  of 
cho'^e  privileges,  which  the  law  hath  declared 
to  be  their  own,  and  what  punishment  is  to  be 
inflicted  upon  such  breach.  Bui  there  can  be 
no  privilege,  of  which  the  law  doth  not  take 
notice,  and  which  is  not  pleadable  by  and  at 
law. 

'  ■*  The  truth  and  clearness  of  this  will  best 
appear  by  instance  :  If  I  am  arrested  by  pro- 
cess out  of  any  court,  I  am  to  plead  in  the 
court,  that  I  am^a  member  of  parlia<nent,  and 
that  by  the  privilege  of  parliament  my  person 
ought  to  be  free  from  arrests.  Upon  this  plea 
the  judge  is  bound  to  discharge  me;  and  if  he 
does  not  he  is  u  criminal,  as  for  any  other  tres- 
pass'against  the  law  :  but  the  puoishing  the 
person  who  hath  made  this  infringement  is  not 
within  his  power,  but  proper  to  that  jurisdic- 
tion against  which  the  contempt  is ;  therefore 
that  Mouse  of  which  I  am  a  member,  upon  com- 
plaint made  of  such  an  arrest,  usually  sends  for 
the  persf>n8«culpable,  the  party  at  whose  suit 
the  arrest  is  made,  and  the  omcers  which  exe- 
cuted, it,  and  commits  liiem  to  prison  till  they 
make  acknowledi^ment  of  their  offence.  But 
that  Mouse  never  sends,  at  least  never  did  till 
this  parliament,  any  order  to  the  court  out  of 


called  a  breach,  which  is  only  a  refusal  to 
swer  to  a  matter  whereof  the  House  of  Lords 
b  aestrained  to  hold  plea  by  the  siat.  of  the  1st 
of  Hen.  4,  and  for  a  contempt  committed  out 
of  the  House  they  cannot  commit,  *  for  tbe 
word  appeal  in  the  statute  extends  to  all  misde- 
meanors, as  it  was  resolved  by  the  judges  in  the 
earl  of  Clarendon's  Case,  July  1663.  If  iba 
imprisonment  be  not  lawful,  the  court  cannot 
remaad  him  to  his  wrongful  imprisonmeoty  for 
that  would  be  an  act  of  injustice,  to  imprison 

iugs  at  law,  because  the  privilege  oug^kt  to  be 
legally  pleaded.  So  after  tbe  dissolution  of  par^ 
(lament  if  I  am  arrested  within  tbe  days  of  pri- 
vil^e,  upon  any  plea  of  privilege  the  court  dis- 
charges ine,  but  then  the  party  that  arrests  me 
escapes  punishment  till  the  next  parliament, 
the  judge  having  no  oM)re  power  to  commit  tbe 
man  that  sued  or  arrested  me,  than  he  hath  to 
imprison  a  man  for  bringing  an  action  at  law, 
^hen  be  hath  no  good  title;  neither  is  be  judge 
of  the  (:oQtempt. 

*'  Again ;  If  a  man  brinp  an  information  or 
an  action  of  the  case,  for  words  spoken  by  me, 
and  I  plead  that  the  words  were  spoken  by  me 
in  parliament  when  I  was  a  member  there,  and 
that  it  is  against  the  privilege  of  pariinment 
that  I  should  be  impleaded  in  any  other  place 
for  the  words  I  spoke  there ;  I  ought  to  be  dis- 
charged from  this  action  or  information,  becaose 
this  privil«(gie  is  known  and  pleaded  at  law,  hot 
that  judge  can  neither  punish  nor  examine  the 
breach  of  privilege,  nor  censure  tbe  contempt. 
And  this  is  the  true  and  proper  meaning  of  the 
old  received  axiom,  that  they  are  judges  only 
of  tlieir  own  privileges* 

*'  And  indeed  these  two,  of  freedom  from  ar- 
rests for  their  persons  (which  originally  hath 
not  been  of  that  latitude  to  make  a  parliament 
a  sanctuary  for  bankrupts,  where  any  persen 
outlawed  hath  been  declared  incapable  of  be- 
ing returned  thither  a  member)  and  of  libertf 
of.  speech,  were  accounted  their  chiefcst  privi- 
leges of  parliament :  For  their  other,  of  access 
to  the  kmg  and  correspondence  by  conference 
with  the  Lords,  are  rather  of  the  essence  of 
their  councils,  than  privile^  belonging  to 
them.  But  that  their  oeing  judges  of  their  pri- 
vileges should  qualify  them  to  make  new  privi- 
leges, or  that  their  judgment  should  cieace 
them  such,  as  it  was  a  doctrine  never  before 
now  heard  of,  so  it  could  not  but  produce  all 
those  monstrous  efiiects  we  have  seen ;  when 
they  have  assumed  to  swallow  all  the  rights 
and  prerogatives  of  the  crown,  the  liberties  and 
lands  of  the  church,  the  power  and  jurisdiction 
of  the  peers,  in  a  word,  the  religion,  laws  and 
lilierties  of  England,  in  the  bottomless  and  in- 
satiable gulph  of  their  own  privileges.  And 
no  doubt  these  invasions,  on  pretence  of*  privi- 
lege, will  hereafter  be  judged  to  have  been  the 
most  unparalleled  and  capital  breach  of  those 
privileges,  that  had  ever  yet  been  attempted." 


1' 


which  the  process  issued,  to  stay  the  proceed-  j  8  Term  Beporti, 


•  See  Flower's  Case  ▲•  ».  1799|  ittfru^  tod 
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Inmy  ^  novo  Vaughan,  156.  It  does  oot  ap« 
pear  whether  the  contempt  was  a  voluntary 
act,  or  an  opinion,  or  an  inadvertencyy  and  he 
has  now  suffered  five  months  imprisonment  al- 
ready ;  false  iioprisoiiment  is  not  only  where 
the  commitment  is  unjust,  but  where  the  im- 
prisonment is  too  lung,  2  Inst.  53.  In  this 
case  if  thi&court  cannot  give  remedy,  perad- 
veoture,  the  imprisonment  shall  be  perpetual ; 
for  the  king,  as  the  law  is  now  taken,  may  ad- 
journ the  parliiimeut  for  10  or  SO  years. 

But  all  this  is  said  on  supposition  that  this 
session  has  continuance.  I  conceive  that  by 
tlie  kind's  giving  his  royal  assent  to  se?cral 
laws  which  have  been  enacted,  ihe  session  is 
determined,  and  then  their  order  for  the  im- 
prisonment is  also  determined,*  Brook  parlia- 
ment, 86.  Every  session  in  which  the  king 
signs  hills  is  a  day  of  itself,  a  session  of  itself 
1  Car.  1,  7  f .  A  special  act  is  made,  that  the 
giving  the  royal  assent  to  several  bills,  shall  not 
determine  the  session.  (It  is  true  it  is  there 
said  to  be  made  for  the  avoiding  all  doubts.) 
In  ihe  Stat.  16  Car.  1,  there  is  a  proviso  to  the 
same  purpose,  and  also  12  Car.  1,  2 ;  22  and  23 
Car.  2,  2,  1, 1 1,  Ro.  2,  No.  12. 

By  the  opinion  of  Coke,  4  Inst.  27,  the 
royal  assent  does  not  determine ;  but  the  au- 
thority on  which  be  relies,  does  not  warrant  bis 
opinion ;  for  first  in  tbe  parliament.  Roll.  1 H.  7. 
it  appears  that  the  royal  assent  was  given  to  the 
atft,  for  the  reversal  of  the  attainder  of  the  mem- 
bers of  parliament,  the  same  day  it  was  given  to 
the  other  bills;  and  the  same  year  the  same 
parliament  assembled  again,  and  then  it  is  pro- 
bable, that  the  members  which  bad  been  at- 
tainted were  present,  and  not  before,  8  R.  2, 
No.  IS,  is  only  a  judgment  in  case  of  Treason, 
by  virtue  of  a  power  reserved  to  them  on  the 
statute,  25  Ed.  3,  Rot.  pari.  7  H.  4,  No.  29, 
,  is  not  an  act  of*  parliament,  14  Ed.  3,N.  789. 
The  act  is  first  entered  on  the  roll,  but  on  con- 
dition  the  king  will  grant  their  other  petitions ; 
the  inference  my  lord  Coke  makes,  that  the 

*  It  might  be  worth  while  to  endeavonr  to  as- 
certain on  what  principle  this  doctrine  and  the 
correspondent  practice  rest,  ^ote  tbe  diversity 
between  proceedings  of  judicature  and  proceed- 
ings of  legislation  as  to  the  effects  wrnui;hton 
them  by  determination  of  a  session  of  par- 
liament, which  distinction  is  vel'y  well  set 
forth  by  Mr.  Percival  in  his  able  tract  entitled 
'  A  Review  of  the  Arguments  in  favour  of  ihe 
*  continuance  of  Impeachments,  notwithstandio!; 
'  a  diswlotion,  &c.'  mentioned  in  a  note  to  vol. 
2,  p.  1446  of  this  Collection.  On  the  point  of 
the  continunnce  of  Impeachments,  see  in  ad- 
dition to  the  articles  referred  to  in  that  Note, 
Mr.  Selden's  Speech  cited  in  a  Note  to  lord 
lord  Clarendon's  Case,  ante,  p.  351.  See 
in  Crusby'sCase,  a. d.  1771,  the  observations  on 
sir  Fletcher  Norton's  Paper  Writing  and  on  the, 
omission  of  the  addition  of  Speaker  and  on  his 
Double  Capacity, 

f  As  to  this  matter,  see  Blackstnne's  Com- 
raeataries.  Book  1,  cb.  2,  s.  7. 


tot  for  the  attainder  of  queen  Catherine,  SS 
H.  8,  was  passed  before  the  determiuation  of 
tbe  session,  yet  it  was  on  a  judgment  given 
against  her  by  the  commissioners  of  Oyer  and 
Terminer,  and  the  subsequent  act  is  only  aa 
act  of  c/»nfirmation  ;  but  Coke  ought  to  be  ex- 
cused, for  all  his  notes  and  papers  were  taken 
from  him,  so  that  this  book  did  not  receive  his 
last  hand,  but  it  is  observable  be  was  one  of  tbe 
members  of  parliament,  1  Car.  1,  when  the 
special  act  before-mentioned  was  m«de ;  and  no 
instance  can  be  given  where  an  act  was  passed, 
and  afterwards  the  parliameit  did  prcjeed  in 
that  session,  oqly  where  there  was  a  precedent 
agreement  between  the  king  and  the  Houses ; 
so  I  conclude  that  the  order  is  determined  with 
the  session,  and  the  earl  of  Shafcsbory  ought  ta 
be  discharged. 

Eyres  argued  to  the  same  effect ;  That  tlie 
warrant  is  not  sufficient,  fur  it  does  not  appear 
that  jft  was  made  by  the  jurisdiction  is  de<»ired 
in  the  House  of  Peers;  for  that  is  *  coram 
'  Rege  in  parliamento/  so  that  the  king  and  the 
Commons  are  present  in  supposition  of  law, 
and  the  Writ  of  Error  in  parliament  is  '  In- 
'  specto  Recordo  nos  consilio  et  advisamento 
'  spiritualium  et  temporalium,  et  communitatum 
'  in  parliameuto  predict  existent',  &c.'  it 
would  not  be  difficult  to  prove  that  anciently 
the  Commons  did  assist  there,  and  now  it  shall 
be  intended  that  they  were  present ;  for,  there 
can  be  no  averment  against  the  record.  The 
Lords  do  several  acts  as  a  distinct  house,  as 
the  debating  bills,  the  enquiring  of  breaches  of 
privileges ;  and  the  warrant  in  tnis  case  being  by 
the  Lords  spiritual  and  temporal,  cannot  be  in- 
tended otherwise,  but  that  it  was  done  by  them 
in  their  distinct  capacity,  and  then  the  cotn- 
mitment  being  during  the  pleasure  of  the  king 
and  the  House  of  Peers,  it  is  manifest  that  th« 
king  is  principal,  and  his  pleasure  ought  to  h% 
determined  in  this  Court. 

If  the  lords  should  commit  a  great  minister 
of  state,  whose  advice  is  necessary  for  the  king 
and  the  realm,  it  cannot  be  imagined  that  the 
king  shall  be  without  remedy  for  bis  subject, 
but  that  he  may  have  him  discharged  by  his 
writ  out  of  this  court. 

This  present  recess  is  not  ordinary  adjourn- 
ment ;  for  it  is  entered  in  the  journal  that  the 
parliament  shall  not  be  assembled  at  the  day 
of  adjournment,  but  adjourned  or  prorogued 
to  another  day,  if  the  king  do  not  signify  his 
pleasure  by  proclamation. 

Some  other  exceptions  were  made  to  the 
return, 

1.  That  no  commitment  is  returned,  but 
only  a  warrant  to  the  constable  to  receive  him. 

2.  The  Return  does  not  answer  the  mandate 
of  the  writ ;  for  .that  is  to  have  the  body  of  A. 
E.  of  S.  and  the  return  of  tbe  warrant  is  for  the 
imprisonment  of  A.  Ashley  E.'  of  S. 

Serjeant  Maynard  argued  to  maintain  the 
return ;  The  House  of  Lords  is  the  supreme 
court  of  the  realm ;  it  is  truet  this  court  is  su- 
perior tQ  all  courts  of  ordinary  jurisdiciioi^    If 
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this  coramitment  had  been  by  any  inferior' 
cqurt,  it  could  not  have  been  maintained  :  but 
the  coinmitmeni  is  by  a  court  that  is  not  uuder 
»the  controai  of  this  court ;  and  that  court  is  in 
law  ^ittinf;  at  this  time  and  therefore  tlie  ex- 
pressing the  contempt  particolarlyf  is  a  matter 
that  continues  in  the  deliberation  of  that 
court :  it  is  true,  this  court  ou^ht  to  determine 
what  the  law  is  in  every  case  that  conies  before 
them,  and  in  this  case  the  question  is  only  whe- 
th«r  this  court  can  judge  of  a  contempt  com- 
mitted in  parliament  during  the  same  session  of 
parliament,  and  discharge  one  committed  for 
such  contempt.^  Wheil  a  question  of  privilege 
ariseth  in  an  action  depending  in  this  court, 
the  oourt  may  detecmine  it ;  but  now  the 
question  is,  whether  the  Lords  tiave  capacity  to 
detecmine  their  own  privileges,  and  whether 
this  court  can  controuhheir  determination,  and 
discharge  during  their  session  a  Peer  committed 
for  contempt.  The  Judges  have  often  dematid- 
ed  what  the  lawis,  and  how  a  statute  should  be 
expounded  of  the  lords  in  parliament,  as  on 
the  statute  of  amendments,  40  Ed.  3.  34.  6. 
8.  Co.  157  158.  a  fortiori.  The  Court  ought 
to  demand  their  opinion,  when  a  doubt  ariseth 
on  an  order  made  by  the  House  of  Lords  now 
sitting. 

As  to  the  determination  of  the  imprisonment, 
doubtless  the  pleasure  of  the  king  is  to  be  de- 
termined in  the  sam^  court  where  the  judgment 
was  given. 

As  to  the  determination  of  the  session,  tlie 
opinion  of  Coke  is  good  law,  and  the  addition 
of  provisoes  in  many  acts  is  only  in  majorem 
cautelam. 

§ir  William  Jonti^  (Att.  Gen).  To  the  same 
effect,  as  to  the  uncertainly  of  the  commit- 
ment, it  is  to  be  considered  that  this  casedif- 
fers/rom  all  other  cases  in  two  circumstance. 
1.  The  person  which  is  cornmiited  is  a  member 
of  the  House  by  which  he  is  committed  (I  do 
uot  take  upon  me  to  say  that  the  case  would  be 
diflferent  if  the  person  committed  were  not  a 
peer).  2.  The  court  that  does  commit  is  &u« 
perior  to  this  court,  and  therefore  if  the  con- 
tempt had  been  particularly  shewn,  of  what 
judgment  soever  this  court  should  have  been  as 
to  the  contempt,  yet  they  would  not  have  dis- 
charged the  earl,  and  thereby  take  upon  them  a 
jurisdiction  over  the  House  of  Peers. 

The  judges  in  no  age  have  taken  upon  tfiem 
the  judgment  of  what  is  *  Lex  et  consuetudo 
pariiamenti ;'  but  here  theattempt  is  to  engage 
tlie  judges  to  give  their  opinion  in  a  matter 
whereof  they  might  have  refused  to  have  given 
it,  if  it  had  been  demanded  in  parliament.  It 
is  true,  if  a  writ  be  brought  where  privilege 
is  pleaded,  the  court  ought  to  judge  of  it  as  an 
incident  to  the  suit  whereof  the  court  was  pos- 
sessed ;  but  this  will  be  no  warrant  for  this 
court  to  assume  a  judgment  of  an  original  mat- 
ter arising  in  parliament,  and  that  which  is 
said  of  the  judges  power  to  expound  statutes, 
cannot  b^  denied. 

But  it  is  not  applicable  to  this  case ;  by  the 


same  reason  that  this  commitment  is  quesiiondd 
exerj  commiimeni  of  the  House  of  Commons 
may  be  likewise  questioned  in  this  court.  It 
is  objected  that  •  there  would  be  a  failure  of 
justice  if  the  earl  should  not  b«  discharged  ; 
hut  the  contrary  is  true ;  for,  if  he  be  dis> 
charged;  there  would  be  a  failure  of  justice 
for  offences  in  parhameut,  and  therefore  the 
earl  wolild  be  discharged  from  all  manner  of 
punishment  for  his  offence,  if  he  be  discharged 
(for  he  must  be  discharged  or  remanded ;  for 
the  court  cannot  bail  but  where  they  have 
jurisdiction  of  the  matter),  and  so  delivered 
out  of  the  hands  of  the  Lords,  who  only  hare 
power  to  punish  him. 

It  is  objected,  that  the  contempt  is  not  said 
to  be  committed  in  the  House  of  Peers,  bot  it 
may  well  be  intended  to  be  pommitied  there ; 
for  it  appears  he  is  a  member  of  that  House, 
and  that  the  contempt  was  against  the  House  ; 
and  besides,  there  are  cor.tempts  whereof  tbcy 
have  cognizance,  though  they  are  committed 
out  of  the  House,  it  is  objected,  that  it  is 
possible  this  contempt  was  committed  before 
the  general  pardon ;  but  surely  such  iuju^tice 
shall  not  be  supposed  in  the  supreme  court,  and 
it  mny  well  he  supposed  lo  be  committed  du- 
ring the  session  in  which  the  commiinieut  to 
prison  wu«. 

It  would  be  great  difficulty  for  the  Lords  to 
make  their  commitments  so  exact  and  particu- 
lar, when  they  are  employed  in  the  arduous  af^ 
Aiirs  of  the  realm  ;  and  it  has  been  adjudged 
on  a  return  out  of  Chancery  of  a  commitment 
for  a  contempt  against  a  decree,  that  it  was 
g«od,  and  yet  the  decree  was  liot  shown. 

The  Limitation  of  tiic  imprisonment  is  well, 
for  if  the  king  or  the  House  detennine  their, 
pleasure  he  shall  be  discharged,  for  then  it  is 
not  the  pleasure  of  both  that  he  should  be  de- 
tained, ,  and  .the  addition  of  those  words 
*■  during  the  pleasure,'  is  no  more  than  was 
before  implied  by  the  law;  for  if  those  words 
had  been  omitted,  yet  the  king  might  hare  par- 
doned the  contempt,  if  he  had  but  expressed 
his  pleasure  under  the  broad  seal.  If  a  judg- 
ment be  given  in  this  court,  that  one  shall  be 
imprisoned  during  x)\h  king's  pleasure;  his 
pleasure  ought  to  be  determined  by  pardon, 
and  not  by  any  act  of  this  court,  so  that  the 
king  would  have  no  prejudice  by  tlie  imprison- 
ment of  a  great  minister,  because  he  could 
discharge  him  by  a  pardon.  The  double  limi- 
tation is  for  the  benefit  of  the  prisoner,  who 
ought  not  to  complain  of  the  duration  of  his 
imprisonment,  since  he  has  neglected  to  make 
application  for  his  discharge  in  an  orderly  way.- 

I  confess  by  the  determination  of  the 


sioo,  the  orders  made  the  same  session  are  dis- 
charged, but  I  shall  not  affirm  whether  this 
present  order  will  be  discharged  or  no,  because 
It  is  a  judgment.  But  this  is  not  the  present 
case,  for  the  session  continues  notwithstanding 
the  royal  assent  given  to  several  bills,  a^ording 
to  the  opinion  of  Coke,  and  all  the  judges. 
Hutton  6  It  68.  Svery  proviso  in  an  act  of  par- 
liament is  not  a  deteripinstioD  of  what  waa  tht 
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law  before :  for  tbey  are  often  added  for  the 
tatisfactioQ  of  those  that  arc  ignorant  of  the 
law. 

T\imer,  (Solicitor  Geo.)  To  the  same  effect^ 
ia  the  great  case  of  Mr.  Selden,  5  Car.  1.  the 
warrant  was  for  notable  contempt  committed 
against  us  anil  our  guvernmeut,  and  stirring  up 
sedition  :  and  although  that  be  almost  as  gene- 
ral as  that  in  our  case,  yet  no  objection  was 
made  to  it  far  that  clause  in  any  of  the  argu- 
mcntSy  Kushworth's  Collections.  18,  and  19, 
in  the  Appendix.     But  I  agree  that  this  return 
could  not  have  been  maintained  if  it  were  out 
of  an  inferior  court,  but  during  the  session  this 
court  can  take  no  cognizance  of  the  matter, 
and  the  inconvcnirncc  would  be  great  if  the 
law  were  taken  otlicrwise;  for  this  court  migiit 
jadge  one  rvay,  and  the*  House  of  Peers  ano- 
ther ;  which  doubtless  would  not  be  for  the  ad- 
vanttige  and  benefit  of  the  subject.     For  the 
avoiding  of  this  mischief,  it  was  agreed  by  the 
whole  court  in  the  case  of  Barnardiston  and 
Soame,  that  the  acord  for  the  double  return 
could  not  be  brought  in  this  court  until  the 
parliament  had  determined  the  right  of  elec* 
tion,  lest  there  should  be  a  difference  between 
the  judgment's  of  the  courts. 

When  a  judj;ment  of  the  Lords  Comes  to  this 
court,  though  it  be  of  a  reversal  of  a  judgment 
of  this  court,  the  court  is  obliged  to  execute  it ; 
but  their  jodi:raeni  was  never  examined  or 
corrected  here.  In  the  case  of  the  lord  Iloliis, 
it  wab  resolved  that  this  court  had  no  jurirdic- 
tion  of  a  misdemeanor  committed  in  parlia- 
ment; when  the  parliament  is  detiermine^,  the 
judges  are  the  expositors  of  the  acts,  and  are 
intrusted  with  the  lives,  liberties,  and  fortunes 
of  the  subject,  and  if  the  session  were  deter- 
mined, the  earl  might  apply  himself  to  this 
court,  for  the  subject  shall  not  be  without  a 
place  whers  he  may  resort  for  the  recovery  of 
liis  liberty,  but  this  session  is  not  determined  : 
For  the  most  part  the  royal  assent  is  given  the 
last  day,  as  snitfi  Plowden,  Partridge's  Case ; 
yet  the  giving  the  royal  assent  docs  not  make  it 
the  last  day  ot  parliament  without  a  subsequent 
resolution  or  prerogative,  and  the  court  judi- 
cially takes  notice  of  prorogation  and  adjourn- 
ments of  parliament.  *  Cro.  Jac.  111.  Ford* 
,'  versus  Hunten,'  and  by  consequence  no  order 
is  discontinued,  but  remains  as  if  the  parlia- 
ment were  actually  assembled.  Cro.  Jac.  394. 
Sir  Chr.  Hauden's  Case,  so  that  the  earl  ought 
to  apply  himself  to  the  Lords,  who  are  his  pro- 
per judges. 

It  oaght  to  be  observed,  That  this  attempt 
is  prima  tmpressionis,  and  though  imprisonment 
Upon  contempt  liath  been  frequent  by  the  one 
and  the  other  House,  till  now  no  person  ever 
S')ught  enlargement  here :  The  court  was 
obliged  injustice  to  grant  the  Habeas  Corpus, 
but  upon  the  whole  matter  being  disclosed,  it 
,  appears  upon  the  return,  that  the  cause  belongs 
*  ad  aliud  examen  ;*  they  ought  to  remand  the 
party. 

As  to  the  limitation  of  the  imprisonment,  the 
kin{  may  determine  hrs  pUasure  by  a  pardon 


under  the  Great  Seal  of  England,  ai  in  the 
case  of  Reinger  and  Flagoua,  Plowden  SO. 

As  to  the  exception  that  no  commitment  is 
returned,  the  constable  can  only  shew  what 
concerns  himself,  which  is  the.  warrant  to  him 
directed  ;  and  the  writ  does  not  require  him  to 
return  any  thing  else. 

As  to  your  exception,  that  he  is  otherwise- 
nanied  iii  the  commitment  than  in  the  writ: 
The  writ  requires  to  have  the  body  of  A.  earl 
of  '  S.  quocuuque  nomine  censeatur'  in  the . 
commitment: 

After  this,  my  lord  Shaftsbury  made  a 
speech;  the  substance  thereof  foUoweth: 

"  My  lords;  I  did  not  intend  to  have  spoken 
one  word  in  this  business,  but  something  hath  , 
been  objected  and  laid  to  my  charge  by.  the 
king's  counsel,  Mr.  Attorney  and  Mr.  Soli- 
citor, that  enforceth  me  to  say  S9mething  for 
your  better  satisfaction.  They  have  told  you 
that  my  counsel  in  their  arguments  said,  that 
this  court  was  greater  than  the  House  of  Peers, 
which  I  dare  to  appeal  to  your  lordships  and 
ttie  whole  court,  that  it  was  never  spoken  by 
them,  I  am  sure  was  not  by  any  directions  of 
mine.  What  is  done  by  my  counsel,  and  by 
me,  is,  that  this  is  the  most  proper  court  to  re- 
sort unto,  where  the  hberty  of  .the  sabject  is 
concerned.  The  Lords  House  is  the  supreme 
house  of  judicature  in  the  kingdom;  but  yet- 
there  is  a  jurisdiction  that  the  Lords  House 
does  not  meddle  with.  The  king^'s  counsel  hath 
mentioned,  as  a  wonder,  that  a  member  of  the 
Lords  House  should  come  hither  to  diminish 
the  j  urisdiction  of  the  Lords.  I  acknowledge 
them  to  be /superior  to  this,  or  any  other  court, 
to  whom  all  appeals  and  writs  of  error  are 
hrotiglft;  and  yet  there  are  jurisdictions  that 
thev  do  not  challenge,  and  which  are  not  na- 
tural, tri  them,  or  proper  for  them.  They 
claim,  iiot  to  meddle  m  original  causes,  and  so 
I  might  mention  in  other  things;  and  J  do  not 
think  it  a  kindness  to  any  power  or  body  of 
men,  to  give  them  such  powers  that  are  not 
natural  or  proper  to  their  constitution.  I  do 
not  think  it  a  kindness  to  the  Lords  to  make 
them  absolute  and  above  the  law,  for  so  I  hum- 
bly conceive  this  must  do,  if  it  be  adjudged 
that  they  by  a  general  warrant,  or  without  any 
particular  cause  assigned,  do  commit  me,  or 
aby  other  man,  to  a  perpetual  and  indefinite 
imprisonment:  and,  my  lords,  I  am  not  so  in- 
coiv^idcrable  a  person,  but  what  yoa  do  in  my 
case,  must  be  law  for  every  man  in  England. 

"  Mr.  Attorney  is  pleased  to  say,  I  -.  am  a 
member  of  the  Lords  House,  and  to  lay  weight 
^on  the  word  member.  It  is  very  true,  I  am 
one  of  them,  and  no  man  hath  a  greater  re- 
verence or  esteem  for  the  Lords,  than  myself: 
but,  my  lords,  I  hope  my  being. a  peer,  or  • 
member  of  either  House,  shall  not  lose  my 
bemg  an  Enghshman,  or  make  me  to  have  less 
title  to  Magna  Cbarta  and  the  other  laws  of 
English  liberty. 

**  My  opinion  is  not  with  one  of  my  coon* 
sel^  whe  argued  v&y  learaedly,  th«t  the  paisiag 
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m  act  by  the  king'*  royal  assekit  can  ibalee  a 
sessions,  because  the  usual  proviso  was  not  in 
it.  It  was  without  any  instraction  of  mine  to 
aiientioa  that  peint. 

.  «  The  kinrs  counsel  tells  your  lordship  of 
the  laws  and  customs  of  parliament ;  and  if 
this  was  so,  I  should  submit :  but  this  case  of 
mine  isprim^  impreationit,  and  is  a  new  way, 
soeh  as  neither  Mr.  Attorney  nor  Mr.  &>ltcitor 
can  shew  any  precedent  of,  and  I '  hare  no 
other  remedy  nor  place  to  apply  to  than  the 
way  I  take. 

*<  Mr.  Attorney  confesseth  that  the  king's 

fleasure  mUy  release  me  without  the  Lords, 
f  so,  this  court  is  coram  rege.  This  court  is 
the  proper  place  to  determine  the  king's  plea- 
sure. This  court  will,  and  ought  to  judge  of 
an  act  of  parliament  void,  if  it  be  against 
Magna  Charta,  much  more  may  judge  an 
order  of  the  hous^,  that  is  put  in  execution  to 
deprive  any  subject  of  his  liberty.  And  if  this 
oraer  of  commitment  be  a  judgment,  as  the 
king's  counsel  affirms,  then  it  is  out  of  the 
Lords  hands,  and  properly  before  your  Lord- 
s>hips,  as  much  as  the  acts  which  were  lately 
passed,  which  I;  presume  you  will  not  refuse 
to  judge  of,  notwithstanding  that  the  king's 
attorney  general  saith  that  this  parliament  is 
still  in  oemg.  I  take  it  something  ill  that  Mr. 
Attorney  tells  hie  I  might  have  applied  else- 
where. 

**  My  lords,  I  have  not  omitted  what  be- 
came my  duty  towards  the  king ;  for  besides 
the  oath  of  allegiance  I  took  as  a  peer,  or  an 
Bnglishman,  there  is  somethilog  in  my  breast 
that  will  never  suffer  roe  to  depart  /rom  the 
duty  and  respect  that  I  owe  him ;  but  I  am 
here  before  him,  he  is  always  supposed  to  be 
here  present,  and  be  alloweth  his  subjects  the 
hiw. 

'<  Mv  lords,  they  speak  much  of  the  custom 
of  parliament ;  but  I  do  affirm  to  you,  there  is 
no  Cttstofti  of  parliament  that  ever  their  mem- 
hers  were  put  out  of  their  own  power ;  and 
the  inconveniences  of  it  will  be  endless. 

"  Mr.  Attorney  was  pleased  easily  to  an- 
swer the  objection  of  one  of  my  counsel ;  if  a 
Esat  minister  should  be  so  committed,  he 
tb  the  cure  of  a  pardon,  a  prorogation,  or  a 
dissolution ;  but  if  the  case  should  be  put,  why 
forty  members,  or  a  greater  number,  may  not 
as  well  be  taken  away  without  remedy  in  any 
of  the  king's  courts,  he  will  not  so  easily  an- 
swer ;  and  if  in  this  case  there  can  be  no  re- 
lief, no  man  can  foresee  what  will  be  hereafter. 

**  I  desire  your  lordships  well  to  consider 
what  role  you  make  in  my  case,  for  it  will  be  a 
precedent  that  in  future  ages  may  (concern 
every  man  in  Eni^land. 

*'  My  lords,  Mr.  Attorney  saith  you  must 
either  release  or  remand  me;  I  difier  from 
him  in  that  opinion.  I  do  not  insist  upon  a 
release:  I  have  been  a  prisoner  above  five 
months  aheady,  and  come  hither  of  necessity, 
having  no  other  way  to  get  my  liberty,  and 
therefore  am  very  willing  to  tender  your  lord- 
ships bail,  which  are  in  or  near  the  courts  good 


a»aay  are  in  England,  either  for  their  qmli^ 
or  estate,  and  I  am  ready  to  give  any  sum  or 
number. 

^*  My  lords  j  this  court  being  possessed  of  this 
business,  I  am  i^ow  youn  prisoner."- 

The  court  delivered  tbeirOpinion  $eriaiim.* 

Sir  Tho,  Jokes,  Justice.  Such  a  commitment 
by  an  ordinary  Court  of  Justice,  would  have 
been  ill  and*  uncertain ;  hue  the  cause  is  different 
when  it  comes  before  this  High  Court,  to  which 
so  much  respect  has  been  paid  by  our  prede- 
cessors, that  they  have  deferred  the  determina- 
tion of  doubts  conceived  on  an  act  of  pariia- 
ment,  until  they  have  received  the  advice  of 
the  Lords:  and  now,  instead  thereof,  it  is  de- 
manded of  us  to  control  thejudgmentof  all  the 
Peers,  given  on  a  member  of  their  own  Uunse^ 
and  during  the  continuance  of  the  same  session. 
The  cases  where  the  Courts  of  Westminster 
have  taken  cognizance  of  privilege,  differ  from 
this  case :  for  in  those  it  was  only  an  incident 
to  the  case  before  them,  which  was  of  their 
cognizance ;  but  the  direct  point  of  the  matter 
is  now  the  judgment  of  the  Lords. 

The  course  of  all  Courts  ought  to  be  consi- 
dered, for  that  is  the  law  of  the.  Court,  Lane's 
Case^  2  Rest,  and  it  has  not  been  affirmed. 
That  the  usage  of  the  House  of  Lords  has  used 
to  express  the  matter  more  particularly  on  com- 
mitments  for  contempts,  and  therefore  I  shall 
take  it  to  be  according  to  the  course  of  parlia- 
ment. 4  Inst.  50.  It  is  said  that  the  judges  are 
assistants  to  the  Lprds,  to  inform  them  of  com- 
mon law ;  but  they  ought  not  to  judge  of  any 
law,  custom,  or  usage  of  parliament. 

The  objection  as  to  the  continuance  of  the 
imprisonment,  has  received  a  plain  answer,  for 
it  shall  be 'determined  by  the  pleasure  of  the 
king,  or  of  the  Lords :  and  if  it  were  otherwise, 
yet  the  king  could  pardon  the  contempt  under 
the  great- seal,  or  discharge  the  imprisonment 
under  the  privy-seal. 

I  shall  not  say  what  would  be  the  conse- 
quence (as  to  this  imprisonment)  if  the  session 
were  determinedf,  for  that  is  not  the  present 
case :  but  at  the  case  is,  the  Court  can  neither 
bail  nor  discharge  the  Earl. 

*  li^i7</.  Justice.  The  return,  no  doubt,  is 
illegal;  hot  the  question  is  a  point  of  jorisiic- 
tion.  Whether  it  may  he  examined  here^  This 
Court  cannot  meddle  with  the  transactions  of 
the  most  High  Court  of  Peers  in  parliament 
durine  the  session,  which  is  not  determined ; 
and  therefore  the  certainty  or  uncertainty  of 
the  return  is  not  material,  tor  it  is  not  examma- 
ble  here:  hut  if  the  session  had  been  deter- 
mined, my  opinion  would  be,  that  he  ought  to 
be  discharged. 

Rainsfordf  Chief  Justice.  This  Court  Itas 
no  jurisdiction  of  the  cause,  and  therefore  the 
form  of  the  return  is  not  considerable.    We 

*  See  the  Case  of  Lord  Danby,  a.  p.  1682, 
and  of  Bntss  Crosby,  a.  d.  1771,  poi^ 

f  This  was  the  Case  afterwards  of  the  eari  of 
Danby.    See  his  Case,  ▲.  d.  1683,  po$t^ 
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ou{^ht  not  to  extend  our  juru>diction  beyond  its 
due  limits,  and  tlte  actions  of  our  ancestors  will 
nut  warrant  us  iti  such  an  attempt. 
.  The  consequence  would  be  very  mischievous 
if  this  Court  should  deliver  a  member  of  the 
House  of  Peers  and  Commons  who  are  com- 
mitted, for  thereby  the  business  of  pniiiameiA 
maybe  retarded;  for  it  may  be  the  commit* 
iiieut  wa$  for  evil  behaviour,  or  indecent  re- 
flections on  other  members,  to  the  disturbance 
of  the  aflTairs  of  parliament. 

The  commitment  in  this  case  is  not  for  safe 
custody,  but  he  is  in  execution  of  the  judgment 
f^iven  by  the  Lords  for  the  contempt ;  and  there- 
fore if  be  should  be  bailed,  he  would  be  deliver- 
ed out  of  execution  ;  fur  a  contempt  in  Jacie 
€urie  there  is  no  other  judgment  or  execution. 

This  Court  has  no  jurisdiction,  and  therefore 
he  ought  to  be  remanded.  I  deliver  no  opini(m 
ubether  it  would  be  otherwise  in  case  of  a  pro- 
rogatiou* 

Twiiden^  Justice,  was  absent,  but  he  desired 
justice  Jones  to  declare  that  his  opinion  was, 
Tliat  the  party  ought  to  be  remanded. 

So  the  Earl  was  remanded  to  prison,  and 
staid  there  *till  another  session  of  parliament; 
when  his  application  to  an  inferior  Court  was 
▼oted  a  breach  of  privilege  by  the  Lords,  for 
which  the  Earl  was  to  answer  his  contempt  at 
the  bar  of  the  House. 

On  the  2^d  of  February  he  was  accordingly 
brou)(ht  to  the  bar,  where  he  offered  to  acknow- 
ledge his  asserting  the  dissolution  of  the  parlia- 
ment to  be  an  unadvised  action,  and  to  beg 
their  lordships  pardon  for  his  offence  iu  bringing 
an  Habeas  Corpus.* 

Upon  ^'hich  the  House  proceeded  to  a  reso- 
lution, That  the  lord  Shaftsbury  should  make 
his  submission  and  acknowledgment  in  a  form 
prefcribed  by  that  House;  and  accordingly  a 
declaration  was  prepared  for  tbat  purpose. 
The  Lord  Clianceltor  read  the  wQrds  to  him, 
and  tlie  lord  Shaftsbury,  kneeling,  repeated 
them  at  the  bar,  and  then  withdrew.  So  the 
lluuse  ordered  the  Lords  wit'h  white  staves  to 
acquaint  bis  majesty,  1  hat  they  had  received 
satisfaction  from  the  earl  of  Shaftsbury,  in  the 
matter  of  the  Habeas  Corpus,  and  the  other 
contempt,  and  prayed  him  to  discharge  tiie  Earl 
from  his  confinement,  which  wa»don^. 


Mr.  Hatscli  has,  in  his  valuable  Work,  vol. 
3,  Appendix,  No.  5,  collected  the  Entries  con- 
cerning this  business  to  be  found  in  the  written 
Journal  .of  the  Lords.  Notwithstanding  the 
Order  of  November  I3ih  1680,  they  are  still 
legible,  and  are  as  follow  : 

Fcbruari/  15, 1677. 

It  was  moved.  That  this  House  would  con- 
sider,  Whether  this  parliament   be  not  dis- 

*  **  When  he  S9w  an  army  raised  he  had  no 
mind  to  lie  longer  in  prisou.'^    Burnet. 

VOL.  VI. 


solved,  because  the  prorogation  of  this  parlia* 
ment  for  15  months  is  contrary  to.  the  statute 
of  4  Ed.  3,  and  36  Ed.  3.  And  after  debate 
thereof,  the  question  being  put,  Whether  this 
debate  shall  be  laid  aside,  it  was  resolved  ia 
the  affirmative. 

The  duke  of  Bucks,  the  earl  of  Sarum,  the 
earl  of  Shaftesbury,  and  the  lord  Wharton 
were  charged,  for  proposing,  asserting,  and 
maintaining  that  this  parliament  is  dissolved. 

It  was  moved,  That  the  question  might  be 
put,  for  adjourning  the  debate  of  this  business 
till  to-morrow  morning,  at  ten  of  the  clock.. 

The  question  being  put,  Whether  this  qurs- 
tion  shall  be  put,  it  was  resolved  in  the  a^ 
finnaiive. 

Then  the  question  bein^  put  for  adjourning 
the  debate  of  this  business  till  to-morrow 
morning,  at  ten  a  clock,  it  was  resolved  iu  the 
affirmative. 

February  16, 1677. 

The  House,  according  to  the  resolution  ye»« 
terday,  resumed  the  debate,  touching  the 
charge  of  the  duke  of  Bucks,  earl  of  Sarumj 
earl  uf  Shaftesbury,  and  the  lord  Wharton,  for 
proposhig,  asserting,  and  maintaining  that  this 
parliament  is  dissolved.  And  for  the  method 
of  proceeding  in  the  business,  it  was  moved 
that  the  said  four  Lords  should  withdraw. 
And  after  the  said  Lords  bad  spoken  in  their 
defence,  the  earl  of  Sarum,  earl  of  Shaftesbury^ 
and  the  lord  Wharton  denied  the  charge; 
after  debase  the  Question  being  put,  Whether 
ti>e  duke  of  Bucks,  earl  of  Sarum,  earl  of 
Shaftesbury,  and  the  lord  Wharton  shall  with- 
dr*iw,  it  was  resolved  in  the  affirmative.  Upon 
this  the  aforesaid  Lords  withdrew ;  and  the 
House  took  into  consideration  the  nature  of 
the  offence  of  these  Lords  ;  and  first  concern- 
ing the  duke  of  Bucks,  upon  debate,  the  House 
was  of  opinion,  that  he  was  guilty  of  proposing^ 
asserting,  and  maintaining  that  this  parliamenc 
is  dissolved,  and  gave  this  Judgment  upon  him« 
that  he  should  be  brought  to  the  bar  of  this 
House,  and,  upon  his  knees,  should  make  his 
acknowledgment  in  these  words,  viz. 

**  I  do  acknowledge,  that  my  endeavouring  Id 
"  maintain  that  this  Parliament  is  dissolv- 
♦•  ed,  was  an  ill-advised  action,  for  which 
*•  I  humbly  beg  the  pardon  of  the  King's 
"  Majesty,  and  of  this  most  honourable 
"  House.'' 

After  this,  the  House  commanding  the  gen« 
tieman  Usher  of  the  Black  llod  to  brin^  in  the 
duke  of  Bucks  to  the  bar,  to  receive  this  judg- 
ment, the  gentleman  Usher  gave  the  House  an 
account  that  be  had  sought  for  the  duke  of 
Bucks  in  all  the  rooms  bcltm^ng  to  this  House, 
but  could  not  find  him.  And  the  House  being 
informed  tbat  one  Edward  Cranfield  did  see 
(he  duke  of  Bucks  po  towards  the  wiaier  side 
htely,  the  House  called  the  said  Mr.  Cran- 
field in,  and  upon  his  oath  he  declared  he  did 
see  the  duke  of  Bucks,  about  half  an  hour  be* 
foip,  go  towards  the  water  side,  but  did  not  sse 
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order  of  this  Hoase)  shewing  that  he  is  deeply 
sensible  of  the  displeasure  he  is  under ;  and 
prayeihy'that,  in  regard  of  his  bodily  intirmi- 
ties,  and  the  afiairs  of  his  family,  vi'hich  suffer 
much  by  his  imprisonment,  be  may  have  his 
liberty  granted  him  in  such  manner  as  this 
House  shall;  think  fit;  it  is  ordered,' Tiiat  this 
House  refers  the  petitioner  to  apply  him&elf  to 
lus  majesty,  and  humbly  submit  tu  what  his 
majesty,  in  his  good  pleasure,  shall  think  fit  to 
do  thereupon. 

Januan/i  28,  1677. 

The  Lord  Chancellor  further  acquainted  the 
House,  Tlmt  three  of  those  Lords,  who  stand 
committed  to  the  Tower  of  London  by  this 
JEiouse,  viz.  the  duke  of  Bucks,  the  eaj-1  of  Sa- 
lisbury, and  the  lord  Wharton^  have  presented 
their  humble  petitions  to  his  majesty,  and 
tlierein  have  made  their  liumble  submission  to 
h\5  majesty,  who  thereupon  hath  been  graciously 
pleased  to  release  tiiem,  but  conditionally  that 
they  make  their  submission  Co  this  llouse, 
ivheu  they  shall  he  required. 

Then  a  Petition  was  humbly  presented  to 
this  House  from  the  duke  of  Buckingham, 
which  was  read,  as  followeih : 

To  the  right  hnuonrable  the   Lords  Spiritual 
and  Temporal,  m  Parliament  assembled. 

The  humble  Petition  of  George  duke  of 
Buckingham,  sheweth.  That  your  Loxdships 
having  committed  your  petitioner  prisoner  to 
the  Tower  of  Loudon,  because  he  did  not  obey 
your  Lordships*  order,  and  he  hath  suffered 
much  by  reason  thereof. — In  obedience  there- 
fore to  your  Lordships,  he  doth  acknowledge, 
that  his  endeavouring  to  maintain  that  the  par- 
JHament  is  dissolved,  was  an  ill-advised  action  : 
for  which  he  humbly  be<is  the  pardon  of  the 
lcing*s  majesty,  and  of  this  most  honourable 
Hou^e;  and  prays,  Ttiat  your  Lordships  would 
1)e  pleased  to  discharge  him  from  the  s<iid  com- 
mitment, and  restore  hun  to  your  Lordships' 
faYOur ;  and  your  petitioner  shall  pray,  &c. 

Buckingham. 

The  House  being  made  acquainted  tliat  the 
duke  of  Bucks  was  not  far  off,  if  their  Lord- 
ships would  please  to  permit  him  to  attend 
them  presently ;  the  House  agreed  to  it. 

The  House  being  informed  that  the  duke  of 
Bucks  attends  without,  to  make  what  submis- 
mission  this  House  shall  please  to  direct ;  the 
Xords  ordered  he  should  be  brought  in  ;  and, 
being  come  to  the  bar,  the  lord  chanreilor  told 
him,  by  directions  of  the  House,  as  followeth, 

*•  My  Lord ;  My  Lords  have  received  your 
petition,  and  are  wtll  pleased  to  find  your  lord- 
ahip  dibposed  to  give  them  the  satisfaction  they 
expected;  the  submission  the  Hou2o  expect 
you  should  make,  1  shall  read  to  you,  as  it  is 
entered  in  the  journal;  which  you  are  to  de- 
clare at  tlie  bar:  viz. 

*'  I  do  acknowledge  that  my  endeavouring  to 
'*  maiotain  tKat  this  parliaaicnt  is  dissolved, 
**  was  an  ili«advised  action.;  for  which  I  hum- 


* "  bly  beg  the  pardon  of  the  king's  majestT, 
'*  and  of  this  most  honourable  House.*' 

The  duke  of  Bucks  having  read  the  above 
said  declaration  at  the  bar,  he  came  in,  and 
was  admitted  to  his  place. 

Februan/  4,  1677. 

It  being  signified  to  the  House,  that  the  earl 
of  Salisbury  was  without  to  receive  their  Lord- 
ships' commands,  and  to  do  what  their  loid- 
ships  shall  direct  for  Us  submission  ;  hereupon 
the  House  perusing  the  journal  book,  found 
that  his  lordship  was  required,  the  I6ib  of 
February,  1676,  that  he  should  ask  pardon  of 
his  majesty,  and  this  House,  for  asserting  and 
maintaining  that  the  prorogation  of  this  parlia- 
ment was  illegal.  The  eaii  of  Salisbury  being 
directed  to  come  to  his  place,  the  lord  chancel* 
lor  told  him,  that  the  House  expected  he  shoaM 
make  the  same  submission  as  wa»  furnxerly 
required  of  him.,-  Whereupon  the  carl  of  Sahs- 
bury  said,  Jn  obedience  to  ytiur  lordship*s  com- 
mand, I  do  ask  pardon  of  his  mnjcstr,  and 
this  House,  for  as^ei  ting  sind  inaii»t;tiitiiig  that 
the  prorogation  of  this  p:irliament  was  rllcgal. 

The  Hou>c  beini:  satisfied  with  th'S  sub- 
mission, his  lordship  sat  in  his  place  as  a  peer. 

February  7,  1677. 

It  being  signified  to  the  House,  that  the 
lord  Wharton  was  wiihout,  to  receue  their 
lordJiips  commands,  and  ro  do  whiif  tlieir 
lordbhips  shall  direct  for  suluiiiiMon  ;  bcrtupon 
'  the  House,  perusing  the  Journal  book,  found 
that  his  lordship  was  required,  the  16tli  of  Fe- 
brnnry^  167G,  that  he  should  nsk  pardon  of  his 
majtsiy,  rjid  this  House,  for  aFfcrtirsg  and 
maintaining  that  the  prur«".;:atii>n  was  ihegnl. 
'I'hp  lord  Wharton  bcir.g  diivctetl  to  rome  i6 
his  place,  t Ik*  Lord  Chancellor  told  Lim.  iliat 
the  House  expected  he  «»l»ould  make  ti:e  s-nie 
submission  a^  was  formerly  rrrjUirM)  nt  him. 
Whereupon  the  lord  WhartOfi  said.  In  obe- 
dience to  the  commnnds  ol'  this  House,  I  do 
ask  the  pardon  of  his  majesty  and  this  House 
for  having  offended  them  by  what  I  unadvi- 
sedly said,  concerning  the  illegality  of  the  late 
prorogation. 

Februarif  20,  1677. 

A  Petition  from  the  earl  of  Shaftesbury 
was  presented  to  the  House,  and  read,  as  fol- 
loweth: 

To  the  right  honourable  the  Lords  spiritual 
and  temporal,  in  Parliament  asseiubled : 
The  humble  Petition   of  Antuuny  earl 

of  SnArtESBURY, 

Sheweih  ;  That  your  Petitioner,  on  the  16th 
of  February,  1676,  was  committed  prisoner  to 
the  Tower  of  London  by  your  lordships,  he- 
cause  he  did  not  obey  your  lordships*  order, 
where  he  hath  continued  under  close  confine- 
ment, to  the  great  decay  of  his  health,  and 
danger  of  his  life,  as  well  as  prejudice  of  his 
estate  and  family. — To  aJl  bumble  obedience, 
therefore,  unto  your  lordshipS;  \\t  doth  acknoir- 


130S]         STATE  TRIALS,  2.0  Chahles  II.  1^77 on  an  Habeas  Corpus.         [130G 


l«dge,  that  his  endeavouring  to  maintain   that 
ibis  PnrHament  is  dissolved,  was  an  ill-advised 
oction,  for  which  he  humbly  begs  the   pardon 
of  the  king's  majesty,  and  of  this  most  honour- 
able House  ;  and  doth,  in  all  humble  dury  and 
observance  to  your  lordships,  beseech  you  to 
believe,  that  he  would  not  do  any   thine  wil- 
lingly to  incur  your  displeasure.— Wherefore 
-  your  petitioner,  in  all  humble  duty   and  ohe- 
tlieiice  both  unto  his  majesty  and  your  lord- 
ships hath  made  his  humble  subruisfion  and  ac-  j 
knovvledgement,   in  his   most  humble  petition 
unto   the  kill}:**   most  sacred   majesty,  and    is 
ready  to  m.-ike  his  farther  5ubinis5ion  and  ac- 
knowledgment to  his  mnjesty,  and  to  this  ho- 
nourable  H»)usp,   accordm^  to   the  directions 
thereof:    and   ho  doih   most  humKly  implore 
j-our  lordships,  that  you  will   he  plrased  to  re- 
store him  into  vour  favour,  and  dirclmrpp  him 
from  his  imprisonment.     And  \our  petitioner^ 
as  ia  duty  bound,  shall,  &c.     ScAFTEsnuRY. 

This  being  read,  the  Lord  Chancellor  did 
let  the  House  kn')w,  thit  his  majesty  hnth  re- 
ceived a  iliird  petition  from  the  earl  of  Shaftes- 
bury, more  submis^^ive  in  form  than  the  two 
first ;  but  his  mnjesty,  understanding  that  the 
earl  of  Shafteshury  hath  endeavoured  to  free 
liimseif  fr 'm  the  censure  of  tijis  HoU!»e,  bv  ap- 
pealmg  to  tlic  KingVbencli,  to  have  their  judg- 
ment thereupon  during  the  late  ad)ournmeuc, 
doth  not  think  fit  as  vet  to  signify  his  plcnsure 
as  to  his  disct'.ard^e,  fill  tins  llous^  hath  taken 
chat  matter  into  consideration. 

After  a  long  debate  hereof,  the  question  was 
proposed,  Whether  nn  Address  shall  be  now 
made  to  his  majesty  to  discharge  (he  earl  of 
Shaftesbury  from  his  imprisonment  upon  his 
petitions  to  his  majesty,  and  to  this  House. 

Then  the  question  being  put,  Whether  this 
question  shall  be  put,  it  was  resolved  in  the 
negative. 

After  this  the  House  considered  the  matter 
of  the  earl  of  Shafteshury's  appenling  from 
this  House  to  the  KingV bench,  to  be  relea<;ed 
by  Habeas  Corpus  ;  and  after  dcbtiie,  it  is 
ordered,  that  the  further  dehate  of  this  business 
is  adjourned  ti'l  to-morrow  rooming;  at  which 
time  the  records  of  the  court  of  King.Vheiich, 
touching  the  earl  of  Shafteshury's  business 
theie,  shall  be  brought  into  this  House;  and 
the  judges  are  also  to  attend  this  House. 

February  21, 1677. 

This  day  the  House  resumed  the  dehate  con- 
cerning the  earl  of  Shaftesbury's  endeavouring 
to  free  himself  from  his  commitment  by  this 
House,  by  a  Habeas  Corpus  in  the  court  of 
KingV hench  ;  and  for  the  better  knowledge  of 
the  matter  of  fact,  tbe  records  of  the  King*s- 
bench  were  produced,  by  which  it  did  appear, 
that  two  rules  of  that  court  were  obtained  upon 
the  motion  of  the  earl  of  Shaftesbury's  counsel, 
in  Trinity  term,  1677  ;  and  the  returns  there- 
upon were  read,  hy  which  it  did  appear  that 
the  earl  ofShaftesbury  was  committed  the  16th 
ofFcbruaryy  1676|  by  this  House^  for  a  €on« 


tempt;  and   then  the  remittitur  of  the  earl  of 
Shaftesbury  to  the  Tower  was  also  read. 

After  this  a  petition  of  the  earl  of  Shaftes- 
bury was  presented  to  this  House,  and  read  ; 
wherein  his  lordship  took  notice  of  an  order  of 
this  house  of  the  20th  instant,  for  bringing  the 
records  of  the  court  of  KingVbcnch  into  this 
House,  concerning  the  matter  of  the  Habeas 
Corpus  brought  by  him;  tliat  he  takes  iiimseif 
to  be  greatly  concerned,  and  to  have  a  right 
to  be  pre>ent,  and  heard,  when  any  dehate  of 
any  new  matter  against  him  be  entered  upon  ; 
that  he  cm  not  pretend,  but  he  may  have  erred 
for  wunt  of  a  precedent  to  guide  him ;  and 
being  deprived  of  the  benefit  of  counsel,  by  * 
reason  of  his  close  confinement,  and  being  re- 
solved not  CO  do  any  thing  willingly  which 
miglit  in  the  least  ofiend  his  majesty,  or  their 
lordships,  he  humbly  takes  this  oppoitunity  to 
give  further  evidence  tbereot/  by  casting  him- 
self at  their  lordships*  feet;  and  as  he  hath 
humbly  begged  the  pardon  of  his  majesty,  so 
he  begs  also  the  pardon  of  this  House,  for 
having  offended  them  in  any  thing  whatsoever. 

After  a  long  debate  hereof,  the  House  made 
these  resolutions  following  : 

ResoUed  and  declared,  That  it  is  a  breach 
of  the  privilege  of  this  House,  for  any  Lord 
committed  by  this  House  to  bring  a  Habeas 
Corpus  in  anv  inferior  Court,  to  free  himself 
from  that  imprisonmeut  during  tbe  session  of 
parliamenL 

Resolved,  That  the  earl  of  Shaftshury  shall 
haveUherty  to  make  his  full  defence,  notwith- 
standing the  resolution  and  declaration  afore- 
said. 

I'tbrnary  32,  1677. 

The  House  taking  into  consi()eration,  when  > 
the  earl  of  Shaftshury  shall  come  to  this.  House, 
and  in  what  manner,  and  what  shall  be  said 
unto  him ;  it  is  ordered.  That  he  shall  be 
brought  to  the  bar  on  Monday  next,  by  tbe 
constable  of  the  Tower,  or  his  deputy;  and 
then  the  Lord  Chancellor  i*A\  say  unto  him  to 
the  snme  effect  as  his*  lordship  was  directed 
thi*>  day  by  the  House.  •   ' 

Ordered,  by  tlie  Lords  Spiritual  and  Tem- 
poral in  parliament  nssembled.  That  the  con- 
stable of  his  majesty's  Tower  of  London,  or 
his  deputy,  be,  and  i»  hereby  required  to  bring 
Anthony  earl  of  Shaftsbury  (now  a  prisoner  in 
the  snid  Tower,  for  his  high  contempt  com- 
mitted a'jninst  this  Hou^e)  to  the  bar,  on  Mon- 
day the  ^.'ith  day  of  this  instant  February,  at 
ten  of  the  clock  in  the  forenoon,  and  this  shall 
be  a  fcufT.cient  warrant  on  that  hebalf. 
To  the  constable  of  his  majesty's  Tower 
of  London,  his  deputy  and  deputies^ 
and  every  of  them. 

February  25,  1677. 

The  earl  ofNorthton.  constable  of  the  Tower 
of  London,  acquainted  the  House,  that  in  obe- 
dience to  their  lordship's  order,  he  hath  brought 
the  earl  of  Shaftsbury,  who  is  without^  ready  to 
receive  their  lordships'  commandt*     . 


fi 
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Upon  thif  the  Lord  Chancellor  desired  to 
Icnow  the  pleasure  of  the  House,  what  he  shall 
say  to  the  earl  of  Shaftsbury,  wlieii  he  comes  to 
the  bar;  which  words  were  written  down,  and 
being  read,  were  approved  of. 

Then  it  was  moved,  that  the  ear!  of  Shafts- 
bury  might  answer  (as  an  aggravation  of  his 
offence)  for  some  words  which  he  spake  in  the 
Court  of  King's  Bench,  when  he  appeared  upon 
his  Habeas  Corpus,  which  was  conceived  to  be . 
contrary  to  the  privilege  of  this  House  ;  and 
that  witnesses  might  be  heard  to  prove  the 
•aame,  before  the  earl  of  Sbat'tsbury  be  called  to 
the  bar  :  but  this  was  left  to  be  as  it  is,  until 
the  earl  of  Shaftsbury  bad  been  called  to  the 
t>ar,  and  his  answer  received  to  what  he  stands 
already  charged  ^ith. 

The  earl  of  Shaftsbury  being  brought  to  the 
bar,  and  having  kneeled,  the  Lord  Chancellor 
^id  to  him  as  was  afore  directed  by  the 
House ;  viz. 

*'  My  Lord  of  Shaftsbury; 
**  The  Lords  have  received  a  petition  from 
your  lordship,  uking  notiee  of  the  contempt 
tor  which  you  are  comoiitted  by  this  House 
together  with  your  submi^ion  to  the  judgment 
•of  this  House :  and  while  the  Lords  were  tak- 
ing into  consideration  that  petition,  there  were 
brought  before  this  House  some  records  of  tde 
King's  Bench,  whereby  it  appears  that  your 
lordship  endeavoured,  by  Habeas  Corpus,  to 
free  yourself  by  the  judgment  of  that  mferior 
Court,  from  the  censure  of  this.  lam  to  ac- 
quaint your  'lordship,  that  this  House  has  re- 
solved and  declared,  that  for  any  Lord  com- 
mitted by  this  House,  to  bring  a  Habeas  Cor- 
pus in  any  inferior  Court,  to  free  himself  from 
that  commitment  during  the  session  of  parlia- 
ment, is  a  breach  of  the  privilege  of  this  House : 
but  withal,  their  lordships  have  likewi&e  re- 
solved, that  it  shall  be  permitted  to  your  lord- 
ship to  make  your  full  defence,  notwithsunding 
the  resolution  and  declaration  aforesaid  ;  and 
therefore  I  am  commanded  to  ask  your  lord- 
ship, what  you  are  pleased  to  say  fur  yourself 
upon  the  whole  matter." 

Whereupon  the  earl  of  Shaftsbury  answered 
to  this  effect : 

'*  My  Lords ; 
*'  I  have  presumed  to  o£Rer  two  petitions  to 
this  honourable  House ;  the  first  your  lordship 
meottons  I  do  again  here  personally  renew, 
humbly  desiring  that  I  may  be  admitted  to 
make  that  submission  and  acknowledgment 
your  lordships  were  pleased  to  order ;  and  that 
after  a  twelvemonth's  close  imprisonment,  to  a 
man  of  my  age  and  infirmities,  your  lordships 
would  pardon  the  folly  or  unadviseduess  of  any 
of  my  words  or  actions :  and  as  to  my  second 
petition,  I  most  humbly  tbank  your  lordships 
.mr  acquaiotiog  me  with  your  resolution  and 
.daclaration  in  that  point ;  and  though  liberty 
be  in  itself  very  desirable,  and,  as  my  physi- 
cian (a  very  learned  man)  thougjht,  absolutely 
necessary  to  the  prtservatioii  of  my  Jife;  yet  I 


do  profess  to  your  lordships  upon  my  honour^ 
that  I  would  have  perished  rather  tljan  have 
brought  my  Habeas  Corpus,  had  I  then  ap- 
prehended, or  been  informed,  that  it  bad  been 
a  breach  of  the  privilege  of  this  honourable 
House.  It  is  my  duty,  it  is  my  interest,  to  sup- 
port your  privileges ;  I  shall  never  oppose 
them.  My  lords,  I  do  fully  acquiesce  iu  the 
resolution  and  declaration  of  iim  honourable 
House  :  I  go  not  about  to  justify  myself,  but 
cast  myself  at  your  lordslups'  feet ;  acknow- 
ledge my  error,  and  humbly  beg  your  pardon, 
not  only  for  having  brought  my  Habeas  Corpus, 
but  for  all  other  my  words  or  actions,  that  were 
in  pursuance  thereof,  and  proceeding  from  tha 
same  error  and  mistake." 

Then  his  lordship  withdrew ;  and  after  some 
debate  the  question  proposed  was,  Whether 
witnesses  shall  be  now  called  in. 

The  question  being  put.  Whether  this  ques- 
^tioQ  shall  be  now  put,  it  was  resolved  iu  the 
athrmative. 

Then  the  question  being  put,  Whether  the 
witnesses  shall  be  now  called  in,  it  was  resolved 
iu  the  affirmative. 

There  being  a  paper  made  mention  of  in  the 
House,  which  was  said  to  be  a  copy  of  whut  the 
earl  of  Shaftsbury  said  in  the  King's  Bench, 
but  not  permitted  to  be  read,  Robert  Blaney 
WAS  called  in,  and  sworn  as  a  witness ;  who 
being  asked,  Whether  he  was  present  in  the 
Court  of  King's  Beach  when  the  earl  of  Shafts- 
bury moved  for  his  Habeas  Corpus ;  and  whe- 
ther he  heard  all  that  the  earl  of  l^afbbury 
said  these  f 

He  answered  to  this  effect,  That  he  was  pre- 
sent in  the  King's- bench  when  the  earl  of 
Shaftesbury  was  there,  and  he  heard  the  most 
part  what  his  lordship  said,  but  he  cannot  tell 
now  what  he  said,  but  he  took  some  notes,  and 
that  afternoon  compared  notes  with  Mr.  Rush- 
worth,  who  also  had  taken  notes  ;  and  there- 
upon they  perfectpd  a  copy,  whicli  he  gave  to 
the  lord  treasurer.  He  also  said,  tlm^  he  can- 
not for  a  thousand  worlds  say,  that  he  heard  all 
that  is  in  the  paper,  nor  he  cannot  now  say 
what  it  was  that  he  took,  and  what  he  bad 
from  Mr.  Rushworth,  it  being  so  long  since,  by 
reason  of  the  many  interlineations  made  in  the 
paper,  by  comparing  notes  with  Mr.  Rushwortb. 

Tlien  the  said  Robert  Blauey  withdre%T. 

After  this,  the  House  agreed  what  acknow- 
ledgment the  earl  of  Shafte&bury  should  make 
at  the  bar  for  his  offences  ;  wliich  if  his  lord- 
ship should  make,  tlie  House  would  then  de- 
clare their  satisfaction  in  his  submission  aod  ac- 
knowledgment; the  Submission  is  as  folio weth: 

*^  I  do  acknowledge  that  my  endeavouriug  to 
maintain  that  the  parliament  is  dissolved,  was 
an  ill-advised  action,  for  which  I  humbly  beg 
the  pardon  of  the  king's  majesty,  and  of  this 
most  honourable  House :  And  I  do  also  ac- 
knowledge, that  my  bringing  of  an  Habeas 
Ctirpui^  in  the  King's^bench,  during  this  session, 
was  a  high  violation  of  your  lorcUliips'  privi- 
legeS|  and  a  great  aggravation  of  my  former  ol^ 
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f^ce.  For  all  which  I  likewise  most  humbly 
beg  the  pardon  of  this  most  honourable  House/' 

The  earl  of  Shaftesbury  was  brought  again  to 
the  bar ;  and  che  lord  chancellor  told  hitn,  the 
Lords  had  prepared  a  particular  acknowledi;- 
inent,  which  the  House  expected  he  should 
make;  and  read  the  same  to  him  :  And  then 
the  earl  of  Shaftesbury  made  the  said  acknow- 
ledgment in  these  words ;  viz. 

**  I  do  acknowledge,  tliax  my  endeavouring 
Co  mtnntain  that  the  parliament  is  dissolved, 
livas  an  ill-advised  action,  fur  which  I  hambly 
be^  the  pnrdoi^  of  the  king's  majesty,  and  of 
this  most  honourable  House  :  And  I  do  also 
acknowledge  that  my  bringing  of  an  Habeas 
Corpus,  in  the  KingVbench,  during  this  session, 
was  a  high  violation  of  your  lordships'  privi- 
leges, and  a  great  a^gravntion  of  my  former  of- 
fence. For  all  which  I  likewise  most  humbly 
hez  the  pardon  of  this  most  honourable  House.^' 

His  lordship  being  again  withdrawn ; 

It  is  ordered,  that  tne  Lords  with  the  white 
staves  now  present,  \vait  on  his  majesty,  to  give 
his  majesty  an  account,  that  this  House  hath 
received  satisfaction  from  the  earl  of  Shaftes- 
bury, in  the  matler  of  the  Habeas  Corpus, 
and  the  other  contempt  for  which  he  stood 
imprisoned ;  and  are  humble  suitors  to  his  ma- 
jesty, that  he  would  be  pleased  to  discharge  him 
from  his  imprisonment :  and  that  their  lord- 
ships do  acquaint  the  House  to-morrow  what 
th^  have  done  in  this  matter. 

Ordered,  That  the  earl  of  Shaftesbury  be  in 
the  mean  time  remitted  to  the  Tower, 

February  26,  IGTT. 

The  lord  treasurer  reported  to  the  House, 


that  the  Lords  with  white  staves,  according  to^ 
the  order  of  this  House,  have  attended  bis  ma- 
jesty, to  give  his  majesty  an  account,  that  this 
House  hath  received  sa'tisfactioo  from  the  earl 
of  Shaftesbury  in  the  matter  of  the  Habeas 
Corpus,  and  the  other  contempt,  for  which  he 
stood  imprisoned  ;  and  are  humble  suitors  to 
his  majesty,  that  he  will  be  pleased  to  discfa«(ge 
him  from  bis  imprisonment :  to  which  his  ma- 
jesty was  pleased  to  give  this  answer,  That  he 
will  gtvo  order  for  the  earl  of  ShaResbuiy's  dia* 
charge. 

November  13, 1680. 

Whereas  the  duke  of  Buckingham,  earls  of 
Salisbury  and  Shaftesbury,  and  the  loni  Wbar- 
ton,  were,  contrary  to  the  freedom  of  parii»- 
ment,  committed  to  prison,  by  order  of  the 
Lords'  House,  of  the  15th  of  Ifebruary,  1676; 
whereupon  followed  a  series  of  many  uoprece* 
dented  proceedings,  derogatory  to  the  authority 
of  parliament,  and  of  evil  example  aiid  prece* 
dent  to  posterity. 

For  vacating,  making  void,  and  dcstroyji^ 
such  precedents  for  ever,  and  in  vindication  of 
the  authority  and  freedom  of  parliament,  upon 
complaint  hereof  made,  and  due  con^deratioa 
and  debate  thereof  by  the  Lords  spirityal  and 
temporal  in  parliament  asssembled ;  it  is  or- 
dered, decreed,  and  adjudged.  That  the  said 
order  and  proceedings  concerniag  the.  said 
Lords  were  unparliamentary,  from  the  begin- 
ning, and  in  the  whole  progress  thereof ;  and 
therefore  are  all  ordered  to  lie  vacated  (by  vir- 
tue of  this  judgment)  in  the  Journal  books  of 
this  House,  that  the  same,  or  any  of  them,  may 
never  be  drawn  into  preoedent  for  tbe  future. 


£41.  The  Trial  of  Philip  Earl  of  Pembroke  and  Montgo- 
mery,* at  Westminster,  for  the  Murder  of  Nathanael  Cony  ; 
30  Charles  II.  a.  d.  1678. 


March  1,  1678. 

A  PETITION  was  presented  to  the  House  of 
Lords  fix>m  the  earl  of  Pembroke ;  which  was 
read,  as  follows : 

**  To  the  right  honourable  the   Lords  Spiritual 

and  Temporal  in  parliament  assembled : 

The  bumble  Petition  of  Philip  earl   of 

Pembroke ; 

She^veth:  That  an  inquisition  being  lately 

^i^i  I       I  ■  -    II  I        -    -        —     "—^       -  I- 

'  *  The  following  Entries  respecting  this  lord 
Pembroke  occur  in  the  Lords'  Journals  of  this 
year: 

January  28,  1678.  The  Lord  Chancellor 
told  the  House,  **  That  as  he  had  gii'en  them 
an  account  of  the  enlargement  of  some  meno- 
bers  of  this  House,  he  shoald  now  give  them 
an  account  of  the  commitment  of  one  of  their 
member^,  which  his  raaje5ty  thought  fit  this 
House  should  he  made  acquainted  with,  because 
it  was  done  in  time  of  privilege;  viz.  the  cbmmit- 
^nent  of  the  earl  of  Pembroke  to  the  Tower  of 


taken,  rir,  the  11th  day  of  this  instant  FebniH 
anr,  1678,  before  the  coroner  of  .the  county 
of  Midd.  upon  view  of  the  body  of  Nathaniel 
Cony,  gentleman,  deceased,  your  Petitioner 
is  thereby  charged  with  his  death ;  and  atehongh 
he  is  well  assured  of  his  own  innocency,  yet 
he  is  grievously  aflSicted  to  lie  and  bontiniie 
under  so  heinous  an  accusation,  widiottt  help 
by  such  relief  as  appertains  to  the  peers  of 
this  realm  in  time  of  parliament.     Wherefore 

London,  for  uttering  such  horrid  and  blasphem- 
ous words,  and  other  actions  proved  upon  oath, 
as  are  not  fit  to  be  repeated  in  any  christian 
assembly." 

January  $9.  A  IPetition  was  presented  to  the 
Honse,  from  the  earl  of  Pembroke;  which  wi» 
read,  as  follow^: 

**  To  the  right  honourable  the  Lords  spiritual 
and  temporal  in  Parliament  assembled;^ 
The  humble  Petition  of  Pbix.ip  earl  of 
Pembkoks  and  AIosrT«oMsaY ; 
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your  Petitioner  humbly  be>eeclieth  your  ford<- 
shipsy  tiiat  the  said^  nmtter  may  be  put  into 
sucb  a  speedy  way  of  Examination  uud  Trial^ 
as  your  iordWiips  great  wiMioiu  shall  think  fit. 
And  your  Petitioner  shall  pray,  6ic. 

Pembroke." 


**  Humbly  sheweih;  Tliat  your  petitioner  is 
a  prisoner  in  the  Towt-r  of  Loiidon,  comraicted 
thither  by  wan  ant  under  the  kind's  majeit/s 
royal  signature,  expreiising  the  cause  to  be  tur 
biasphetQous  words,  which  your  petitioner  doth 
from  his  soul  detest  and  a!>hor ;  and  since  he 
hath  been  accused  but  by  one  pirson  (to  wliom 
lie  intended  no  injury,  nor  was  at  that  lime  in 
a- condition  of  imposing:  on  him),  he  hopes  your 
lordships  wiil  not  bel>eve  the  accusation,  or 
your  petitioner  to  be  capable  of  so  horrid  a 
crime;.  However,  he  is  heartily  sorry  to  have 
been  thought  in  any  sort  to  have  oQonded :  and 
his  healtii  being  moch  impmred  by  his  lou^ 
restraint,  he  humbly  implores  pardon  of  God, 
of  the  king,  and  of  this  House  :  and  that  he  may 
be  releasf^  from  bis  imprisonment,  and  attend 
his  duty  in  parliament.  And  your  petitioner 
ibail  pray,.&c.  Pembhoke." 

«  The  House,  in  the  fifsc  place,  to  sliew  their 
^reat  sense  and  ahhorrency  against  BUsphemy, 
which  is  now  ^rown  so  common,  ordered,  That 
a  bill  be  brought  into  this  House,  for  the  se- 
vere punishment  of  all  blasphemies  tor  the 
time  to  come. 

Then  the  House  took  consideration  of  the 
^arl  of  Pembroke's  Petition.  And,  after  a 
ierious  debate  thereof,  it  was  moved,  "  That 
an  humble  Address  should  be  made  to  his  ma- 
jesty ;"  a  draught  or  form  of  which  Address 
was  oflfered  to  the  House  and  read,  viz. 
'  ••  Upon  bearing  of  the  causes  of  the  earl  of 
Pembroke's  imprisonment,  which,  by  his  ma- 
jesty's direction,  have  been  delivered  to  this 
House  by  the  Uird  Chancellor,  and  due  consi- 
ileration  bad  of  the  proof  again tt  him  by  a 
single  witness,  together  with  the  Petition  of  the 
earl  of  Pembroke,  detesting  the  fact,  whereof 
he  stands  charged  by  one  witness  only :  It  is 
resolved,  by  the  Lords  spiritual  and  temporal 
in  parliamenc  assembled.  That  an  humble  Ad- 
({ress  be  made  to  his  majesty,  in  the  name  of 
this  House,  to  bt'»eech  his  majesty,  that  the  earl 
of  Pembroke  may  be  released  froiA  hif  imprison- 
ment,, and  have  leave  to  come  to  his  place  in 
parliamei^t;  and  that,  at  the  same  time,  his 
ipaje^ty  may  be  also  informed,  That  this  House, 
in  detestation  of  all  crimes  of  this  nature,  have 
oraered  a  bill  to  be  brought  into  their  Hou^se, 
dtr  the  due  and  severe  punishment  of  all  blas- 
phemies for  the  iiiiie  to  come.'* 

The  question  being  put,  "  Whether  this  Ad> 
dress,  npw  read,  shall  be  made  to  liis  mnjesty 
io  behalf  of  the  earl  of  Pembroke:"  It  was  re- 
tolved  in  the  afBrmative. 

The  same  day  '*  An  act  for  punishing  of 
Atheism  and  Blasphemy,"  was  rend  the  first  lime. 

Feb.  5.  Upon  readinp  the  Petition  of  Phi- 1 
lip  Ricaut,  esq.  complainine,  <*  That  he  being  * 
to  visit  a  friend  in  the  Strand  last  Saturday 


Hereupon  the  House  made  the  ensuiDg  Oi^ 

der :  viz. 

*<  Upon  reading  the  Petition  of  Pbilio  eari 
of  Pembroke  ;  stiewing,  Ttiat,  by  an  ioqoisiiioa 
taken  before  t))e  coroner  of  the  county  of  Mid- 
dlesex on  the  llih  of  Pebruary  last,  the  said 

in  the  evening,  whilst  lie  was  at  the  door  taking 
his  leave,  the  earl  of  Pembroke  commg  br, 
carne-up  to  the  door,  and  with  his  fist,  wiihuut 
any  provocation,  struck  the  said  Philip  Ricaut 
.such  a  blow  upon  the  eye,  as  almost  knocked 
it  out ;  and  afterwards  knocked  hiiu  dowDyand 
then  fell  upon  him  with  such  violence,  that  be 
almost  fctlHcd  him  with  his  gripes  in  the  dirt; 
and  likewise  his  lordship  drew  his  sword,  and 
\yas  in  (ganger  of  killing  him,  had  lie  not  fJipt 
mto  t!io  house,  and  ttie  door  been  shut  upoa 
him  :  The  s:ud  Kicaut  humbly  begs  that  tbb 
House  will  be  an  asylum  to  hiiti,  and  give  him 
leave  to  proceed  against  the  said  earl  of  PeoH 
broke  as  the  law  shall  direct,  that  thereby  he 
may  have  that  security  and  satisfaction  the  law 
allows." 

Tlie  Petitioner  upon  oath  at  the  bar,  avened 
the  Petition  to  be  true  ;  and  made  a  narrative 
of  the  whole  business. 

The  House  upon  consideration  thereof,  or- 
dored,  That  the  said  Philip  earl  of  Pembroke 
shall  give  security  by  recognizance  of  2,000iL 
to  keep  the  peace  towards  the  said  Philip  Ri- 
caut, and  all  other  his  majesty's  subjects. 

The  earl  of  Pembroke  declared  in  the  House, 
Tliat  he  would  wave  his  privilege,  and  answer 
any  proceedings  at  law  as  the  said  Philip  Ri- 
caut shall  bring  in  this  case. 

Then  the  earl  of  Pembroke  entered .  into  a 
recognizance  before  the  Lords  in  parliament; 
viz. 

*  Philippus  comes  de  Pembroke  rccoj^novit 
'  sedebere  domino  regi  duo  miilia  lib.  ie- 

*  vari  ex  bonis,  tcrris  ct  catallis  sais,  ad 

*  ututn  domini  regis.' 

The  condition  of  tite  aliovesaid  recognizance 
is.  That  if  the  said  Philip  earl  of  Pembrokt 
shall  keep  the  peace,  towards  the  said  Philip 
Ricaut  and  ail  others  of  his  majesty's  sobjects^ 
during  the  &pace  of  one  year,  then  this  recog- 
nizance to  be  void  ;  otherwise  to  stand  in  iidl 
force  and  virtue. 

This  being  done,  the  House  caused  the  Fcti> 
tioner  to  be  called  in  ;  and  the  Lord  Chancel- 
lor told  him,  That  the  earl  of  Pembroke  had 
declared,  that  he  will  wave  his  privilege  in  this 
case ;  so  he  is  at  liberty  to  proceed  at  law  if  he 
think  fit :  As  to  the  other  part  of  his  Petition, 
this  House  hath  taken  a  course  for  the  seconag 
of  his  person  duririg  the  time  of  his  proceeding 
at  law  against  his  lordship  :  his  lordship  having 
entered  into  a  rerognizance  to  the  king,  of 
2,C0O/.  for  the  keeping  uf  the  peace  towaids 
him  and  all  other  of  his  majesty's  subjects. 

November  27.  Tlic  House  being  informed 
of  a  quarrel  which  happened  lately,  becween 
(he  earl  of  Pembroke  and  the  carl  of  Dorset: 
It  is  ordered.  That  the  gentjeman  usher  of  the 
black  rod  do  give  tiutice  to  the  earl  of  Pern* 
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cifcii  of  Pembroke  »  charged  with  the  death  of 
N'aiiianiel  Cony,  gentleman,  and  prayitig  that 
tlie  said  ouitter  may  he  put  ioto  a  speedy  way 
of  examination  and  trial :  It  is  ordered,  That 
it  be,  and  it  hereby,  referred  to  the  Lords 
committees  appointed  to  consider  of  the  pri- 
vileges of  the  rcers  of  this  realm,  &c,  to  exa- 
mine and  consider  what  hath  been  done  in  the 
like  cases,  and  what  is  fit  to  be  done  in  this 
G«9e ;  their  lordships  having,  power  to  send  for 
llie  record  of  the  coroner,  and  are  to  make 
report  upon  the  whole  matter." 

March  2. 

Ordered,  That  all  the  assistants  now  pre- 
sent, viz.  the  Lord  Chief  Justice-of  the  court 
of  Common  Pleas,  the  Lord  Chief  Baron,  bar 
ron  Thnrlandy  and  his  miyesty's  Attorney- 
Generaly  do  assist  the  Lords  committees  for 
privileges,  in.  the  consideration  of  the  manner 
of  the  trial  of  the  earl  of  Pembroke. 

March  6, 

The  Lord   Privy  Seal  reported,   That  the 

broke,  that  be  attend  tliis  House  presently; 
and  that  Mr.  Lloyd  and  the  footman  be  sum- 
moned to  appear  presently,  to  give  this  House 
an  account  hereof. 

In  the  mean  time,  the  earl  of  Dorset  gave 
the  House  an  account,  That  on  Wednesday 
lest,  late  at  niglit,  the  earl  of  Pembroke  sent 
one  Mr.  Lloyd  who  told  him,  That  the  earl  of 
Pembroke  desired  him  to  speak  with  him,  at 
Mr.  Locket's  house.  The  earl  of  Dorset  ask- 
ed. Whether  the  eari  of  Pembroke  was  sober? 
and  was  answered,  Yes.  And  when  his  lord- 
ship came,  he  found  the  earl  of  Pembroke  in  a 
low  room ;  who  told  him.  That  he  had  done 
him  an  injury;  therefore  he  would  fight  him. 
Tlie  earl  of  Dorset  aBk<ed  him.  Where,  and 
when  ?  The  earl  of  Pembroke  -told  him,  Now, 
in  this  ropm  ;  and  then  laid  violent  hands  upon 
faioi.  And  the  earl  of  Pembroke's  footman 
took  away  his  sword  from  his  side ;  but  Mr. 
Uoyd  closed  in,  and  parted  them :  And  so  his 
lordship  got  loose  from  him. 

The  earl  of  Pembroke  being  come,  standing 
in  bis  place;  the  Lord  Chancellor  told  him 
what  an  account  the  earl  of  Dorset  had  given 
to  the  house. 

The  earl  of  Pambrdce  said.  He  remembered 
so  such  thing;  but  confessed  he  desired  to 
speak  with  the  earl  of  Dorset  about  business, 
but  had  no  intent  of  fighting ;  and  that  the 
earl  of  Dorset  had  two  men  with  him,  and 
that  his  own  servant  took  his  sword  away. 

The  House  directed  the  earl  of  Dorset  to 
relate  again,  in  the  presence  of  the  earl  of 
Pembroke,  what  passed  between  them.  Then 
both  these  lonls  withdrew  themielves.  The 
House,  tokiog  this  business  into  consideration, 
imd  how -much  the  honour  of  this  House  was 
concerned  therein,  made  these  Orders  follow- 
ing. 

Tor  the  better  preservation  of  the  peace,  and 
preveotiug^any  mischief  which  may  happen  be- 
tween the  earl  of  Pembroke  and  the  earl  of 
Dorset  t   It  is  ordered;  by  tho  I^rdt  vpintual 
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Lords  committees  ibr  privileges  have  foUy  de-^ 
bated  and  considered  the  cas^  of  tlie  ear!  of, 
Pembroke,  to  them  referred ;  and,  upon  view 
of  precedents,  they  are  humbly  of  opinion^ 
That  the  way  for  the  said  earl's  trial  ought  to 
be  by  commission  of  Oyer  aiul  Terminer  first 
issuing  under  the  Great  Seal  to  commission- 
ers, before  wbom  the  said  earl  may  be  indict- 
ed, and  the  said  indictment  4;ominitted  to  a 
grand  jury  to  be  empannelled  for  that  purpose ;r 
and  if  the  indictment  shall  be  (bund,  ihttt  the 
whole  record  be  returned  into  parliament  ift 
due  form,  and  his  majesty  be  desired  to  name 
a  lord- high-steward  for  this  time  to  be  assign.^ 
ed,  that  the  said  earl  may  receive  hi»  trial  in 
full  parliament  by  all  the  peers;  and  that  iit 
order  thereunto,  his  majesty  be  ferthviith  desire 
ed  by  the  House  to  issue  sqch  a  coromissten  ol 
Oyer  and  Terminer. 

Ordered,  That  this  House  agrees  with  the 
committee  in  this  Report. 

Ordered,  by  the  Lords  spiritual  and  tempo- 

and  temporal  in  parliament  assembled.  That 
the  earl  of  Pembroke  and  the  earl  of  Dorset 
be  and  are  hereby  confined  to  their  respective 
houses  or  lodgings,  till  further  order ;  and  that 
they,  or  either  of  them,  send  not  any  message 
or  write  to  the  other  during  their  confinement* 

Ordered,  by  the  Lords  spiritual  and  temporal 
in  parliament  assembled.  That  Mr.  Lloyd  an 
ofiicer  in  sir  Charies  Wbeeler*s  regiment,  and 
the  firatman  who  waited  on  the  earl  of  Pem- 
broke, and  the  two  footmen  who  waited  on  the 
earl  of  Dorset  to  Lockett's  ordinary  on  Mon- 
day night  last,  and  Robin  the  waiter  at  the  said 
ordinary,  be  and  are  hereby  required  to  appear 
at  the  bar  of  this  House  to-morrow,  at  ten 
o'clock  in  the  fbrenooq. 

Then  the  eari  of  Pembroke  and  the  earl  of 
Dorset  were  called  again  to  their  places.  And 
the  Lord  Chancellor,  declared  to  tliem  what 
t^  House  had  ordered ;  and  laid  on  them  the 
commands  of  the  House,  not  to  resent  aoj 
thing  further  concerning  this  bu^ioess. 

November  S8.  This  House  being  moved  by 
the  duke  of  Bucks  on  behalf  of  the  eari  of 
Pembroke  and  the  earl  of  Dorset,  now  under 
confinement  by  order  of  this  House,  by  reason 
of  some  difference  between  them,  occasioned 
by  the  eari  of  Pembroke,  who  remembereth  not 
what  he  did  say  or  do  to  the  earl  of  Dorset  on 
Monday  night  last,  but  is  very  sorry  for  the  pro- 
vocation then  o£Gered,  and  prays  that  he  may 
be  discharged  from  the  confinement  he  lies  un- 
der, and  have  leave  to  retire  to  his  house  at 
Wilton  : 

The  eari  of  Dorset  also  declaring  that  he  is 
satisfied  concerning  this  matter;  and  prays, 
that  he  "may  be  no  longer  under  confinemenfi 
It  is  ordered,  by  the  Lords  spiritual  and  tem- 
poral in  parliament  assembled,  That  the  opn-« 
finement  the  earl  of  Dorset  is  under  be  taken 
o£f;  and  also  the  confinement  under  which 
the  earl  of  Pembroke  is,  who  hath  hereby 
leave  given  him  to  retire  himself  to  luf  bouse  at 
Wilton. 

4P 
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ml  in  p«ritancnt  aasemUtd,  Tint  tlie  Lords 
witb'white  staves  now  present  do  attend  his 
miijestj,  from  this  House,  to  present  to  bis 
nu^cetT  the  refolution  this  day  passed  in  the 
case  of  the  earl  of  Pembroke;  and  humbly  to 
desire  his  mnjestj  in  the  behalf  of  this  House, 
Hiat  a  commission  of  Oyer  and  Terminer  be 
issued  out  accordingly. 

The  Lord  Ti-eaturer  reported,  '^  That  him- 
self and  the  other  Lords  with- white  staves  ac- 
GordiDg  to  the  contmand  of  this  House,  attend- 
ed his  mnjesty  yesterday,  and  presented  to 
liim  the  resolution  passed  in  the  case  of  the 
earl  o{  Pemhrake;  aud  humbly  desired  his 
mnjesty,  from  this  House,  That  a  oummifloioo 
of  Oyer  and  Terminer  may  be  issued  fmt.  And 
liis  majesty  was  pleased  to  give  order  presently 
to  his  Attomey-Geneml,  to  issue  a  commis- 
sion of  Oyer  and  Terminer  accordingly.'' 

March  19. 

-  Tlie  Lord  Cfaa&oeUor  acquainted  the  House, 
"  That  his  majestr  haivtnp  issued  out  a  eommis- 
skm  of  Oyer  and  Tcrmmer,  under  the  Great 
Seal,  to  ooromiisioners  before  whdm  the  earl 
of  Pembroke  mi|i*lit  be  tried,  bb  lordefaip  faaih 
been  indicted,  and  the  said .  indict«iient  oom- 
mitfeed  to  a  grand  ^ory^  eobpanoeHed  for  that 
puriwse^  whoiiaib  found  the  said  earl  of  Pem* 
broke  guilty  of  felony  and  murder.  The  re- 
cord and  whole  proceeding  thereupon  is  re- 
turned and  brougbtinto  this  House,  by  Writ  of 
(krtioTdri,  that  so  bia  lordship  may  receive  his 
trial  in  foil  parlianiVBt  by  ^1  his  Peers.  To 
that  end,  his  majesty  bach  appointed  a  Lord 
Hi^b  Steward  tor  tbis^tiaie*'' 

'  The  House  caused  the  Indktasent  and  the 
Proceedings  thereupon  to  be  read ;  and  made 
these  Orders  followmg:  i 

•'  Whereas,  by  virtue  of  his  majesty's  Writ 
of  CeHiorari,  tne  proceedings  against  Philip 
earl  of  Pembroke  and  AfountgaMsery,  upon  an 
indictment  for  the  death  of  Narfaatiiel  Cony, 
had  liefore  the  conamissionersef  Oycrand  Ter- 
miner at  Hiekes*  Hall,  tn  the  county  of  Mid* 
dtesex,  upon  which  his  lordship  is  foond  Ouihy 
of  feloAj  and  murder,  are  brought  into  this 
Honse^  m  order  to  the  trial  of  tbe  said  Earl  by 
att  the  Peers  Hi  full  parliament :  It  is  thereupon 
ordered,  that  tbe  trial  of  the  said  Garl  of  Pem* 
broke  and  Mouatgomery  shall  be  had  before 
the  Peer*  in  parliament  on  Thursday  the  4th 
day  of  April  next ;  and  that,  in  order  thereunto, 
ic.be,  and  is  hereby,  referred  ro  the  Cotfimittee 
for  privileges,  to  consider  of  tbe  several  circum- 
sfanoe^,-  oeremooiee,  and  methods  of  proceed- 
ings, and  summons  of  witnesses  necessary  to  be 
thought  6n,  in  order  to  the 'said  trisri;  and 
BMike  report  thereof  to  the  House.'' 

**  Wl^reas,  upon  an  indictment  brought 
against  Philip  earl  of  Pembroke  and  Mount- 
gomery,  \]^f9iift  the  Commissioners  of  Oyer  and 
'l^A^lner,  hts  fo)  dsMp  is,  by  the  g»md  Jury  be* 
fom  '^lefnr^npaonelied,  foond  guiky  of  felony 
tend  murder^' tlie  «rbrch  proceediags  being  by 
hi^  inaj€$ly's  Writ  of  CetHomti  brought  into 
thiijiigh  Court  in  Uue  fcim ;  It  appearing  thai 


the  said  earl  of  Pemfareke  and  M«ieiit|a«k6ry 
is  notwithstanding  at  iaige,  and  net  tinier  ainr 
restraint;  it  is  tlwiemioa  ordered^  by  the  Lpkw 
sph-itual  and  temporal  in  parliauMet  assembled, 
1  hat  the  said  Philip  earl  of  Pembroke  and 
Mountgomery  ahail  be,  and  is  hereby,  etnn- 
mitted  to  the  Gentleouin  Usher  of  the.JEUack 
Rod  atteodiog  this  Oourt^  by  him  to  be  kept  in 
safecuatodv  till  further  omer  of  this  Court; 
Aud  this  shali  be  a  sufficient  warrant  on  that 
behuii; 

"  To  Sir  Edward  Carteret  Knight,  Gentle- 
man Usber  of  the  Black  Rod  attending 
this  Court,  his  Deputy  and  Deputies^ 
and  every  of  them, 

April  4.  \ 

The  House^  taking  into  consideration  }im 
formalities  to  be  observed  in  the  proceedings 
of  the  Trial  of  Philip  earl  of  Pembroke  and 
Mountgomerj  in  Westminster-Hall,  agreed, 
that  the  Serjeant  at  Arms  be  continued  in 
the  House,  to  make  proclamations.  That, 
after  prockmation  is  made  fur  all  persons  to 
be  uncovered^  the  Judges  are  not  to  be  covered 
until  the  Lord  Pligh  Steward  ask  leave  of  the 
House. 

Thb  TauL. 

About  nine  of  tlie  olock  the  Pl>itoner  witb 
hia  guard  oame  from  the  Tower^  %tth  the  ax 
before  him,  and'  went  into  the  room  appointed 
for  him.  Between  tbe  hours  of  devea  and 
twelve  at  nooa,  the  Lords,  Judees,  and  a»- 
sislanta  of  the  House,  came  in  erier,  two  and 
two,  from  the  House  oi  Lords^  to  tbe  Coast 
erected  in  Westminster-HaH,  with  four  maces 
before  them,  and  before  tbe  Lord-High-Stewanl 
fbur  more,  besides  his  owti  snjeant  and  pune- 
bearer,  with  Gaiter  King  ot  Arms,  and  Hie 
Deputy  Black-rod  bearing  the  white  staff. 
After  obeisance  made  to  tlie  throne,  each  Lord, 
and  the  others,  took  their  places,  the  Serjeants, 
with  their  maces  efect,  kneeting,  four  on  each 
side  of  the  throne. 

Then  the  Clerk  of  the  Crown  in  Cbancerr 
on  the  Tt^hi  band,  and  the  Clerk  of  tbe  Crown 
in  the  Kin^c's- Bench  on  the  left  hand,  makmg 
ihr^e  reverences  to  the  Lord  Hi^«8iewar^ 
came  up  to  his'  scat,  and  tbert  both  kneeling, 
ihe  Clerk  ef  the  Crown  in  Chancery  deliver^ 
tlic  commission  for  the  office  ef  Higb-Stewaitl, 
pro  hac  tJicc,  to  his  grore,  who  delivered  it  to 
the  Clerk  of  the  Crown  in  the  King's  Bench  to 
read,  and  tlieii  ihey  both  in  the  same  manner 
went  back  to  their  seats  at  tlie  table. 

Then  the  Clerk  of  the  Crowe  in  tbe  KiagV 
Beoch  said  as  foltoweth : 

Clerk  «f  ike  Crmn.  Serjeant  at  Arms, 
make  prodamation. 

Serjeam  at  Arm.  O  yes,  O  yes^  O  tcs» 
My  Lard  Higb^teward  of  England  strairl^ 
chargeth  and  commandeth  all  manner  of  per* 
sans  here  assembled,  lio  fceap  sDeace,  eed  ^ve 
ear  to  his  mmst/s  conuMiaion,  oato  Aiy  Lotd 
Higb-dteward  bii  gniet  dkicttd^  imoii  pam  oi 
imprisoiiment. 


131f] 


erCATE  TRIALS^  30  Cnarles  11.  I678.^<r  AbMrr. 


[ll^tS 


Then  all  ti»  Pttn  sad  AssisUott  fttaoding 
fipy  wmI  uo€«v8redy  he  read  the  coraoiiqsioa  la 

Clerk  of  ike,  Cramn.    Caroltts^  &e. 

Setyeant,    G«d  save  the  king. 

Tfaiea  Oaner  a*d  tlie  Usher  that  heM  the 
aCafTy^makiag  ihiee  reveieAceft  to  his  grace. 
Garter  on  Uh  kneet  preieoted  him  the  white 
ataff,  which  hia  gn^oe  deiiveied  to  tiie  Usher, 
who  Uketrise  koeeled  to  hold  the  aame,  during 
ifae  re^t  of  the  ceremony. 

Cierk  of  the  Cromn.  Serjeant  at  Anas, 
make  proclamation. 

Serjeant.  My  Lord  High-Steward  of  England 
hk  grace  strailly  chargeth  and  connnaadeih  oil 
manaer  of  persons  here  present^  to  he  uncover- 
ed, upon  oein  and  peril  ;bhaU  &d\  thereon. 

Then  the  Clerk  read  the  Certiorari  to  the 
Commisek^oers,  before  vhoai  the  Indiotnent 
was  foand,  to  re  turn  the  same  into  the  House 
of  Lords  with  tiie  reb-«ru  in  kite  verba, 

dark  ^  the  Cromn,  CarnluB,  &c  Virtiite^ 
iui»   Se^eaot  at  Anas,  nMke  proclamation. 

Serjeant*  O  yes !  ConstaMe  of  the  Tourer 
of  liMidoa,  Mam  tit^  precept  and  writ  to  tliee 
^liiected,  and  briog  forth  thy  prisoner  Philip 
earl  of  Pambroke  and  Mounlg|ooiery,  on  pain 
and  peril  shall  faXi  thereen. 

Toe  «oittbihle  of  iha  Tower  of  London  Veiog 
a  seer,  by  sir  Joha  JlohinsoB  his  Lieutenant 
aatinmed  his  pcecapl,  aod  with  the  eat  borae  oo 
Us  left  baod,  the  edge  £roB  him,  the  earl  of 
Pembroke  was  broogbt  to  the  bar :  the  Lord 
HigbiStewBrd  of  Enghmd  faamg  then  ordered 
.  the  Judges  lo  be  oovensd,  spake  to  the  prisoner 
at  foUoweth  : 

Xord  Wmh  Stewfird.  [£arl  of  NoitioghsMa.] 
My  loidof  Pembroke,  Your  ioadbbip  ie  a>ow 
broaght  before  diis  great  assembly  in  oader  to 
your  trial,  wMaein  yoa  have  to  mainioin  all 
that  can  oonoerfa  you  in  tliis  worki,  your  estate, 
voor  honour,  and  your  life  itself.  Tliere  n  no 
lass  a  crime  charged  on  ^ou,  than  the  mnrder 
4ti  fwa  of  the  king's  subjects ;  and  this  is  not 
cfaai|SBd  on  you  by  oomraon  voice  and  fiime,  nor 
by  %m  pomm^mmQw  of  the  multitude,  but 
by  the  grand  inquest  of  this  county,  which  was 
nwde  ;up  of  gentlemen  of  good  tjusliity  and  con* 
tideration*  Thengh  all  this  amount  to  no 
BMse  ijian  a  bare  accusation,  (for  God  forbid 
tbat  tbey  wjio  neither  did  nor  ooukl  hear  the 
efrideooe  on  both  sidas^ioidd  nny  way  prejudge 
yotnr  trial  by  their  partial  examination)  yet  hath 
prodoced  the  pieseDtment  of  jnoh  k  crime  «s 
m  attended  with  extraordinary  and  anasual  g»- 
comstaaces. 

Aad  now  for  this  fact  year  kedship  is  to  be 
tried  in  foil  parliament,  aad  your  arrai^ment 
is  to  be  maoe  as  full  and  aa  solemnly  as  is  pos- 
siUa.  The  kiag(who  will  have  a  strict  ao- 
coont  of  the  blood  of  the  meanest  of  his  sub- 
jeots,  by  whomeeever  it  it  shed)  hath  for  tliis 
purpose  appoiiited  an  high-atewani :  and  now 
yoor  lordship,  k  to  be  triad  not  by  a  select 
number  .of  Lords^  but  by  the  whole  House,  of 
Peejs,  who  ase  mat  together  to  make  inqoisi- 
tjon  Ibr  thii  blood. 


Doubtkbs  the  shame  of  being  made  a  smc- 
tade  to  sugIj  an  asseuibly  as  thi»y  and  the  h«v- 
iog  a  mau's  faults  and  weaknesbos  exposed  to 
the  notice  and  obaervaUoii  of  such  a  presence 
as  tikis  is,  to  a  generousimiod  must  needs  be  a 
penance  worse  tlmn  death  itself ;  for  he  Uv^t 
outlives  his  own  honour  can  have  very  Utile 
joy  iu  whatsoever  else  he  lives  to  possess. 

In  such  a  state  and  condiiion  as  tbi«  is,  it 
will  he  very  fit  for  your  lordship  to  .recollect 
yourself  with  all  tlie  care  and  caution  you  cap ; 
it  will  be  necessary  for  joulo  make  nse  of  llie 
best  temper,  and  the  liest  thoughts  yon  hajie, 
when  jou  come  to  make  your  deleuoe  ;  let  not 
the  disgrace  of  standiug  as  a  felon  at  the  bar, 
too  much  deject  you ;  no  man's  credit  can  foil 
so  low  but  that  if  be  bear  his  shame  aft  he 
should  do,  aod  profit  by  it  as  be  ooght  to  do, 
it  is  iuhis  own  power  to  redeem  his  reputation, 
l^erefons  Jet  no  man  despair,  that  desires  and 
eudeavoom  to  recover  hiaMel^i^u,  moeh  Idss 
let  the  tenpors  of  justice  affright  you ;  ibr  though 
your  lordship  have  great  cause  to  foar,  yet 
whatever  may  be  lawfully  hoped  for,  your  lord- 
sliip  may  e&peot  from  the  peers. 

It  is  indeed  just  cause  of  dreiadfol  appeO" 
heilsionsy  when  you  consider  how  strict  aad 
impartiiU  the  jndicatare  is  whidi  you  slaad  ba- 
foni,  and  how  impoaaible  it  is  that  any  consi- 
deratinn  of  yoar  lordship's  relation  or  familjf^ 
shall  ImvB  any  kind  of  ingredieoce  into  -  their 
lordshipejnd^nontl  nsg^,  yon  lAiem  caoso  to 
fear  ail  this  will  make  against  yott,  -when  tou 
consider  hosr  the  quality  of  tfaa  ofiander  aoth 
agmvate  the  crime. 

You  have  rtason  to  fear  and  be  disaayad 
again,  when  you  eonvider  liow  severe^  and  how 
inexorable  the  nde  of  lat^  is,  ia  the  case  of 
Uood;  aod  how  certain  it  is  ^t  the  Lsads 
w  iH  makJs  that  enle  of  law  the  measure  of  your 
hfo  or  4e9A  t  But  yet^  my  losd,  there  avo other 
considerations  that  may  snppport  you. 

Yonr  iordahip  maj  be  annetbat  ihey  will 
receive  no  proof  agamstyouy  bat  direot  aad 
positive  evidenoe ;  it  wiU  not  be  left  to  aay 
proof,  hot  sueh  proof  as  by  the  manifest  plaia« 
neas  of  it  deserves  to  be  called  evidence.  In 
the  nexe  phu*,  yonr  lordship  tball  suffer  do 
prejudice  for  want  of  ooansely  foe  f*here  there 
are  any  ^drantaget  that  the  law  can  give  yon» 
this  court  takes  ftaelfobligBd  in  honour  to  unt 
yoa  in  mind  of  it ;  *  nor  cAn  yoor  fordship 
suffer  an  inooonreoteDeai  by  having  ooapeel  to 
plead  against  yon,  for  no  arguments  nor  skill 
can  pervert  their  lordships'  jastioe;  yoa  shall 
not  feU  by  dtf  c^ime  of  eloquence ;  nothing 
shallloMdor  presayou  bat  your  own  crime; 
and  even  that  burden  may  be  alleviamd,  if 
there  be  any  room  for  an  abatement,  so  far  aa 
it  doth  aot  eontmdict  what  thoy  owe  to  the  kiug^ 
to  theoMdves,  tothelaw,  and  to  the  jastioe  of 
the  kincdom. 

Hearken  shcrefbre  (my.lord)  to  your  indict- 

*  See  the  Notea  to  the  Cases  of  Don  Panu- 
leon  Sa,  ante,  vol.  5.  p.  466,  and  of  Twyn  p. 
51S,  of  tliis  volume* 
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ral  in  ptritancnt  aasemUtd,  Tlmt  the  Lords 
with*wiuce  staves  now  present  do.  attend  bis 
mojefltjy  from  this  House»  to  present  to  bis 
majestT  the  refolution  this  day  passed  in  the 
case  of  the  earl  of  Pembroke ;  and  humbly  to 
desire  his  mnjestj  in  the  behalf  of  this  Honse^ 
That  a  eommiasioo  of  Oyer  and  Terminer  be 
iseued  out  accordingly. 

The  Lord  Treasurer  reported,  ''  That  him* 
self  and  ilie  other  Lords  with- white  staves  ac- 
cording to  the  command  of  this  House,  attend* 
ed  his  majesty  yesterday,  and  presented  to 
liint  the  resolution  passed  in  the  caie  of  the 
earl  of  Pembroke;  and  humbly  desired  hb 
majesty,  from  this  House,  That  a  oummiasion 
of  Oyer  and  Terminer  may  be  issued  out.  And 
liis  msjekty  was  pleased  to  give  order  presently 
to  his  Attomey-Genend,  to  issoe  a  oommia- 
sion  of  Oyer  and  Terminer  accurdmgly." 

March  19. 

•  Tlie  Lord  Cfaa&oeUor  aoquainted  the  Hoose, 
'*  That  his  majes^  barinp  issued  out  a  eommis- 
skm  of  Oyer  ana  Tcrmwer,  under  the  Great 
Seal,  to  ooromissioners  before  vrhdm  the  earl 
of  Pembroke  mif^  be  tried,  bis  lordebip  haih 
been  indioted,  and  tbe  said  indictnient  com* 
mitted  to  a  grand  jory,  empanaelled  for  that 
poriwse,  who^mtb  found  the  said  eari  of  Pem* 
broke  guil^  of  felony  and  murder.  The  re- 
ooid  and  whole  nroceediiij|s  tbereupoo  is  re- 
turned and  brought  into  this  House,  by  Writ  of 
OirHararif  that  so  bia  lordship  may  receire  his 
trial  in  foil  pariiameBt  by  all  his  Peers.  To 
that  end,  hts  majesty  bath  appoioted  a  Lord 
Hi|^i  Steward  for  tMs^time.'' 

Tbe  House  caused  the  Indidtment  and  the 
Proceedings  thereupon  to  be  riad ;  and  made 
these  Orders  following:  # 

"  Whereas,  by  virtue  of  his  majesty's  Writ 
of  Cerliorari,  tbe  proceedings  against  Philip 
eari  of  Pembroke  and  Afountgomcry,  upon  an 
indictment  for  tbe  death  of  Natbaiiiei  Cony, 
lied  before  the  consmissioners.of  Oycrand  Ter- 
miner at  Hickes*  Hall,  in  the  coan^  of  Mid* 
dtesex,  opon  which  his  lordship  is  foond  Guilty 
of  felony  and  murder,  we  brought  mto  this 
Honse^  in  order  to  the  trial  of  the  said  Earl  by 
att  the  Peers  in  fall  parliament:  It  is  thereupon 
ordered,  that  tbe  trial  of  the  said  Rari  of  Pem- 
broke and  Mouatgomery  shall  be  had  before 
the  Peer*  in  parliament  on  Thursday  the  4th 
day  of  April  next;  and  that,  in  order  thereunto, 
it  be,  and  is  hei«by,  referred  to  tlkC  Cotfimittee 
for  |>rivilegeft,  to^coosidcr  of  tbe  several  circom- 
sfaneesf,  oeremomee,  and  methods  of  proceed- 
ings, and  summons  of  witnesses  necessary  to  be 
tboaglil  On^  in  order  to  the  said  triaS;  and 
iwdie  report  thereof  to  the  House." 

*<  Wbereas,  npon  an  indictment  brooght 
against  Philip  earl  of  Pembroke  and  Mount- 
praery,  b^foi«  the  Comnissioners  of  Oyer  and 
TeHnlnef,  hts  Ibi  dsMp  is,  by  the  gmnd  jury  be* 
fom  ibem  etnpannelted,  foond  guifcy  of  felony 
fmdmtirder;  tl»e  «rbrch  proceediags  being  by 
hij  tAajesty*  XVnt  4>f  CerHamti  brooght  into 
this  liigh  Court  in  Uue  fcirm :  It  appeanng  thai 


the  said  earl  of  Pembrake  and  M uaBteotoery 
is  aotwithataading  at  huge,  and  mt  tinder  any 
restraint;  it  is  tbettmioa ordered, by  ibe Lardf 
spn-kual  and  tempoml  in  parliaascsit  aasemUed, 
That  the  snid  Pliilip  earl  of  Pembroke  and 
Mountgomery  shall  be,  and  is  hereby,  ood>- 
mitted  to  tbe  Gentleman  Usliei'  of  the.31ack 
Rod  atteodiag  tbift  Court,  by  him  to  be  kept  in 
safecuatodv  till  further  oider  of  this  Cooft: 
And  this  shall  be  a  saffioieni  warrant  on  that 
behuif. 

**  To  Sir  Edward  Carteret  Knij^ht,  Gentle- 
man Usiter  of  the  Black  Rod  auendiog 
this  Court,  his  Deuuty  and  Deputies, 
and  every  of  them. 

Jpril  4«  \ 

The  House,  taking  into  consideration  tiv 
formalities  to  bo  observed  in  the  proceeding 
of  the  Trial  of  Philip  earl  of  Pembroke  and 
Mountgomerj  in  Westminster-Hall,  agreed, 
that  the  Serjeant  at  Arms  be  continued  in 
the  House,  to  make  proclamations.  That, 
after  prockHnation  Is  made  for  all  persons  to 
be  uncovered^  tlie  Judges  are  not  to  be  covered 
until  the  Lord  High  Steward  ask  lesife  of  tbe 
House. 

Thb  TjtUL. 

About  nine  of  the  dock  the  P»>itoner  witb 
hia  guard  ooom  from  the  Tower,  ^itb  the  ax 
before  him,  and'  went  Into  ^e  room  appointed 
for  him.  Between  the  hows  of  eleven  and 
twelve  at  noon,  the  Lords,  Judaea,  and  a»- 
sistante  of  the  House,  came  in  order,  two  and 
two,  from  the  House  ai  Lords,  to  tbe  Cowt 
erected  in  Weatminster-Hali,  with  four  maces 
before  them,  and  before  tbe  Lord-High-Stewnnl 
four  more,  besides  his  own  seijeant  and  porse- 
bearcr,  with  Garter  King  at  Arms,  and  tfie 
Depoty  Blaek-rod  bearing  the  white  staff. 
AAer  obeisance  made  to  tlie  throne,  each  Lntd, 
and  the  oibera,  took  their  places,  the  Serjeants, 
with  their  maces  erect,  kneeling,  four  on  each 
side  of  the  throne. 

Then  tlie  Clerk  of  the  Cmwn  in  ChaAcery 
on  the  ri^lii  hand,  and  the  Clerk  of  the  Crown 
in  the  KiiigVBeuch  on  the  \eh  band,  makuw 
three  reverences  to  the  Lord  Hi^'-StewardL 
came  up  lo  his^  scat,  and  tbet*  both  knedlng, 
the  Clerk  ef  the  Crown  in  Chancery  delivered 
tlic  commtsaion  for  the  oAce  of  High-Steward, 
pra  Affc  vice,  to  bis  grace,  who  delivered  it  to 
the  Clerk  of  the  Crown  in  the  King's  Bench  to 
read,  and  tlien  they  both  in  the  same  manner 
vent  back  to  their  seats  at  the  table. 

Then  the  Clerk  of  the  Crown  in  the  KiagV 
Bench  said  as  foltoweth : 

Cleric  0f  ike  Crmn.  Serjeant  at  Anns, 
make  pvadaawtion. 

Serjeant  at  Arm,  O  yea,  O  yes,  O  yeaf 
My  Lord  High-Steward  of  England  straidy 
chargeth  and  commandeth  all  manner  of  pevw 
sans  here  assembled,  lo  keep  silence,  Md  ^^ 
ear  to  h\%  mmsty^e  conuMnaion,  miln  jny  ^rd 
HigMteward  bii  gmee  dkicted.OMii  pam  of 
imptYsonment.  i 
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Then  tttt  tht  Peen  sad  AssisUott  itkodiiig 
npp  mmd  uncaveredy  he  read  tbe  commbsiuB  To 
Mc  terku  : 

Ckrk  ^  ihe^Crjomn.    Carolus^  &e. 

SetyeaTii,     God-save  tbe  king. 

Tbee  Garter  a*d  die  Usher  that  heM  the 
stafT^  umakiag  three  .  revereacea  to  hb  grace, 
Garter  on  li»  knees  presented  liion  the  white 
Btaffy  wliich  his  gra^e  delivered  to  the  Usher, 
who  likemse  kneeled  to  hold  the  same,  daring 
the  rest  oi  the  ceremony. 

Qkrk  of  the  Cromm.  Serjeant  at  Anns, 
make  proclamation. 

Serjeant,  My  Lord  High-Sf  eward  of  England 
his  graoe  st/ailly  chargeth  and  connnrndeih  oil 
manlier  of  persons  here  presdRtr  to  he  uncovei^ 
ed,  upon  CMiin  and  peril  shall  ial\  thereon. 

Then  the  Clerk  read  the  Certiorari  to  the 
Commissioners,  before  whoa  the  Iitdiotncnt 
was  foand,  to  retur»  the  -saoie  into  the  House 
of  Lords  with  the  ret('«nti  in  kmc  verba* 

Clerk  ^  tiie  Cramn,  Carnliu,  &c  Virtiite, 
itc    Ssrjeaot  at  Anas,  make  proclamation. 

Serjeani,  O  yss !  ConstaUe  of  tbe  Tower 
of  ijondoa,  retam  fAof  precept  and  writ  to  tliee 
directed,  and  bring  forth  thy  prisoner  Phih'p 
earl  of  Pembroke  and  Moonlgomery,  on  paio 
and  peril  shall  (all  thereon. 

The  «osatable  of  the  Tower  of  London  being 
n  oner,  by  sir  John  Aobinson  his  JLieutenant 
astuMied  his  jpcecepi,  and  with  the  ax  borne  os 
bis  ieft«  band,  Uie  edge  iron  him,  the  sari  of 
Pembroke  was  brought  to  the  bar :  tbe  Lord 
Hif^^^ewaxd  o/  England  bamg  then  ordered 
tbe  Judges  lo  be  covered,  spake  to  ike  prisoner 
na  foUowetfa  : 

Lord  Hkmh  Stezoard.  [£ari  of  NottifB^aas] 
lly  lordof  Pembroke,  Your  londbhip  ie  now 
brought  before  this  great  assembly  in  oader  to 
your  trial,  wi^aein  you  have  to  natnioin  aU 
that  can  oonoerb  you  in  this  worki,  your  estate, 
vour  honour,  and  your  life  itself.  There  n  no 
MBS  a  orisie  charged  on  ^ou,  than  the  mander 
«f  one  of  the  l&ing's  iuhjecte ;  and  this  is  not 
chaiiged  on  you  by  common  voice  and  fame,  nor 
liytlue  growing  mmour  of  tbe  multitude,  but 
by  the  grand  inquest  of  this  county,  which  vas 
made  np  of  geutle  men  of  good  quality  and  oon- 
sideration.  Though  all  this  amount  to  no 
mose  than  a  bare  accosatioo,  (for  God  forbid 
that  they  wlio  neither  did  nor  ooold  hear  the 
effidsnoe  on  both  aidasyshouid  any  way  f^rejudga 
your  trial  by  disir  partial  examination)  yet  hath 
produced  the  presentment  of  anob  k  crime  a$ 
IS  attended  with  extruordinary  and  nnnsnal  as^. 
comatances. 

And  now  for  this  fact  your  kmlship  is  to  be 
tried  in  full  parliament,  and  your  amngpment 
is  to  be  maoe  as  fiiU  and  as  solemnly  as  is  pos- 
sible. Tbe  king  (who  will  have  a  strict  ao- 
coimt  of  the  blood  of  the  meanest  of  his  suh- 
jeotSy  by  wboBMoever  it  is  shed)  hath  for  this 
purpose  appointed  an  hagMtewanI  s  and  now 
your  lordship:  is  to  be  tried  not  by  a  select 
nombttrof  Lords^  but  by  tbe  whole  House,  of 
Peen,  who  aie  met  together  to  make  ioquiii* 
tioB  Ibr  tbii  blaod* 


DoubtkbS  the  shame  of  being  made  a  smc- 
tade  to  sttcli  an  aseembly  as  1^1139  and  the  hay- 
ing a  man's  faults  sod  weoknesbCi  exposed  to 
the  notice  and  ohaervaiiop  of  such  a  presence 
as  tlus  is,  to  a  generous  miod  must  needs  be  a 
penance  worse  than  death  ii^elf;  for  he  tlvit 
outlives  his  own  hoo9ur  can  have  very,  litde 
joy  iu  whatsoever  else  be  Jives  to  possess. 

In  such  a  state  and  condition  as  this  is,  it 
will  be  very  fit  for  your  lordship  to  .recolUct 
yourself  with  all  the  csre  and  caution  you  Cfip ; 
it  will  be  necessary  for  you  10  make  use  of  tlie 
best  temper,  and  the  l»est  thoughts  you  iitaief 
when  you  come  to  make  your  detieuce  ;  let  ttot 
the  disgrace  of  standing  as  a  felon  at  the  bar, 
too  much  deject  you ;  no  man's  credit  can  foil 
so  low  but  that  if  he  bear  his  shaa^  as  ha 
shouid  do,  sad  profit  by  it  as  be  ought  to  do, 
ic  is  iuhis  own  power  to  redeem  his  reputation. 
Therefore  let  no  man  despiur.  Chat  desires  and 
eudeavooijs  to  reoover  himself  i^u,  mtieh  Idst 
let.  the  terfors  of  j^$tice  afifrigbt  you ;  for  though 
your  lordship  have  great  cause  to  foar,  yet 
whatever  mi^  be  lawfully  hoped  for,  your  kird- 
viiip  may  e&pect  foom  the  peers. 

It  is  indeed  juU  cause  of  dieaitfol  af^ce- 
heiliionsy  when  you  consider  how  strict  and 
impartiid  the  judicature  Ss  whicli  you  slaiid  be- 
fore, and  how  impossible  it  is  that  any  consi- 
deratiHn  of  your  lordship's  relation  or  family, 
shall  lame  any  kind  of  tngredieoce  into  -  their 
lordships  jud^nent)  nay,  yob  ItfMra  cause  to 
fear  all  thfi  will  make  sgainst  yott,  wbsn  tou 
ooicsider  how  the  quality  of  the  afiender  doth 
agyaente  the  crime. 

You  liave  rsason  to  foar  euid  be  disanycd 
again,  when  you  consider  liow  isevert,  and  bow 
inexorable  tKe  nde  of  hwlp  is,  in  the  case  of 
blood;  and  ii0w  eertaioit  is  that  the  Leeds 
t\iH  mdkJs  that -role  of  law  the  measure  of  your 
lifo  or  dearii  t  But  ye^  my  losd,  there  are  other 
considenations  that  may  soppport  you. 

Your  lordship  wm,f  be  soeetrnt  ihej  will 
receive  no  proof  agamst  youy  but  diroot  aad 
positive  evidence ;  it  wiU  not  be  left  to  any 
proof,  bnt  sueh  proof  as  by  the  manifest  plai&« 
ness  of  it  dsserves  to  be  called  evidence.  In 
theoeif  phu*,  your  lordship  shall  suflTer  do 
prejariice  for  want  of  ooamsel»  for  wliere  there 
ace  any  advantages  that  the  law  can  give  yon, 
this  court  takes  itself  ohUgsd  in  honour  to  pat 
yott  in  mind  df  it ;  *  nor  can  your  fordsotp 
suHer  anincowenieiice,  by  Imving  ooaosel  to 
plead  against  yon,  for  no  arguments  qor  skill 
can  pervert  their  lordships^  jastioe  ;  yon  shall 
not  iaU  by  tha  e^Msms  oif  ebquence ;  aolfaittg 
shall  load  or  press  you  but  your  own  crime; 
and  even  that  buraeD.may  be  alleviated,  if 
there  be  any  room  for  an  abatement,  so  far  as 
it  doth  not  contradict  what  they  owe  to  the  king, 
to  themselves,  to  the  law,  and  to  thejesdosef 
the  kinadon. 

Uearken  thcrefoire  (my  Jord)  to  your  indict- 

*  See  the  Notes  to  the  Cases  of  Don  Panu- 
leoB  Sa,  aale,  vol.  5.  p.  dfi6,  and  of  Twyn  p. 
513,  of  this  volume. 
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ment  with  patience  and  attentiony  give  no  in- 
terraption  to  the  counsel  or  witnesses  that  speak 
against  youi  and  reserve  what  you  have  to  say 
for  yourself  'till  the  time  come,  when  your  wit- 
nesses shall  be  examined,  and  you  nuake  your 
Jefence,  of  wnich  I  will  sive  you  notice.*  And 
this  you  uay  rely  upon,  that  when  you  do  come 
to  speak  for  yourself,  you  shall  be  heard  with 
as  much  favour  and  candor  as  the  matter  will 
bear ;  and  when  my  Lords  have  heard  all  that 
can  be  said  on  both  sides,  doubtless  their  lord- 
ships will  give  such  a  judgment  in  the  case,  as 
is  fit  for  you  to  receive,  such  a  judgment  as  be- 
comes this  great  court,  and  such  a  judgment  as 
is  suitable  to  that  known  equity,  which  their 
lordships  do  olvrays  observe  in  all  their  pro- 
<:eedingB. 

Lord  High  Steward,  Read  the  Indictment 
CO  my  Lord. 

Clerk  of  (he  Crown,  Philip  earl  of  Pem- 
bt^ke  and  Montgomery,  bold  up  your  band. 

Which  he  olM^yed  by  holding  up  his  right 
hand.* 

*  In  the  case  of  lord  Mobun,  (a.  o.  169S, 
infniy  the  Lord  High  Steward  (marquis  of  Car- 
marttien)  addre^ing  the  prisoner  before  his  ar- 
raignment, said, '  My  lord  Mohun ;  I  am  to 
-let  3'our  lordship  know  you  are  not  to  hold  up 
vour  hand  upon  ^our  arraignment/  And  the 
subsequent  practice  seems  to  have  been  agree- 
able to  that  dirbction.  Lord  Dehioiere,  pre- 
viously to  his  arraisnment,  (a.  d.  1686,  ii^ra) 
thought  it  worth  while  to  make  a  special  ap- 
plication on  this  point.  He  asked,  **  whether 
o  peer  of  England  be  obliged  by  the  laws  of 
this  land  to  hold  up  his  hand  as  a  commoner  must 
^o."  Upcin  which  JeOeries  th<f  Lord  Hi^ Stew- 
ard said,  <<  My  Lords,  this  being  n  matter  of  the 
privilege  of  the  peerage  it  is  not  fit  for  me  to 
determine  it  one  way  or  the  other,"  fthe  trial 
was  in  t2ie  court  of  the  High  Steward  J  <*  but  I 
think  I  may  acquaint  your  lordships,  that  in 
point  of  law,  if  you  are  satisfied  this  is  the 
person  indicted,  the  holding  or  not  holding  up 
of  the  hand  is  but  a  formality,  which  does  not 
signily  much  either  way.''  See  the  Trials. 
The  duke  of  Norfolk,  ante^  toI.  1,  p.  959,  The 
earl  of  Arundel,  \ol.  1,  p.  1353,  The  earls  of 
£ssex  and  Southampton,  vol  1,  p.  1336,  The 
countess  of  Somerset,  vol.  9,  p.  954,  The  earl 
of  Somerset,  vol.  2,  p.  967,  held  up  their  hands. 
It  does  not  seem  that  brd  Audley  did  so.  See 
vol.  3,  p.  408. 

Blackstone  says,  "  When  the.  prisoner  is 
brought  to  the  bar,  he  iscalled  upon  by  name  to 
bold  up  his  hand :  which  though  it  may  seem  a 
trifling  circumstance,  yet  is  of  this  importance, 
that  by  the  holding  up  of  his  band  constat  de 
penonay  and  he  uwos  hinaself  to  be  of  that 
name  by  which  he  is  called.  [3.  HaL  P.  C. 
319.]  However  it  is  not  an  indispensible  cere- 
mony; for,  being  calculated  merely  for  the 
purpose  of  identifying  the  person,  any  other 
susknowledgment  will  answer  tlie  purpose  as 
fvell  I  thereibre,  if  the  prisoner  obstinately  and 
l^ootemptubusly  refuses  to  bold  up  his  hand, 


d.  ^  Cr.  You  stand  indicted  bj  die  ssm 
of  Philip  earl  of  Pembroke  and  Mbntgonv;, 
late  of  the  parish  of  St.  Martin's  iotkeFiMi, 
in  the  coanty  of  Middlesex,  lor  that  joa  sot 
having  the  fear  of  God  before  your  ejss,  bat 
being  moved  and  seduced  by  the  instigstios  of 
the  Devil,  the  4th  of  February,  io  the  90tk 
year  of  the  reign  of  our  sovereign  lord  Chsda 
the  second,  by  the  grace  of  God,  of  £og|sBd, 
Scotland,  France,  and  Ireland,  king,  dcfesder 
of  the  faith,  &c.  with  force  and  arms,  at  tke 
parish  aforesaid,  in  the  coontjr  aforesiid,  is 
and  upon  one  Nathaniel  Cony,  gear,  ia  tit 
peace  of  God,  and  of  our  said  sovereign  knl 
the  k)ng,  then  and  there  being,  fekniooslf, 
voluntarily,  and  of  your  nwlice  f«reilios|ht 
did  make  an  assault ;  and  that  yoa  tlie  iiid 
Philip  earl  of  Pembroke  and  Moasgonny, 
with  the  right  fist  of  you  the  said  Pbilip,  n. 
the  said  Natbaniel  Cony,  in  and  upoa  the 
left  part  of  the  head  .of  the  said  Nsifassiel 
Cony,  then  and  there  ieloniovsly,  wilfbUj,  and 
of  your  malice  aforethought,  did  strike  asd 
bruise  him  the  said  Nathaniel  Cony,  widi  josr 
right  fist  aforesaid,  did  beat  and  throw  does  to 
the  ground  ;  and  that  yon  the  said  Pbi%  &B. 
the  said  Nathaniel  Cony  so  lying  upoa  ike 
ground,  in  and  upon  the  head,  nea,  bmtf, 
belly,  sides  and  back,  of  bim  the  said  NadMsid 
Cony,  then  and  there  leloniously,  wilfully,  ssd 
of  your  malice  before-thought  did  strike  ssd 
kick,  by  reason  of  which  said  kickisg  ssd 
bruising  of  the  said  Nathaniel  Cooj  oo  tke 
said  left  part  of  the  head  of  the  said  Nsdnoiei 
Cony  vrith  the  said  fist  of  you  the  said  Pfailip» 
&c.  and  of  the  beating  and  throwing  kiin 
to  the  ground  aforesaid  ;  and  also  b/  res* 
son  of  kicking  of  tbe  said  Nathaniel  Cooj,  viik 
the  said  feet  of  you  the  said  Philip,  &c.  so  tke 
head,  neck,  breast,  belly,  aides  and  back  of 
the  said  Nathaniel,  he  the  said  Naithaniel  Cos;, 
from  the  aforesaid  4th  of  Feb.  in  tbe  afoitad 
year,  to  the  10th  of  the  aame  mootb  of  Fe 
bruary,  io  the  parish  aforesaid,  did  langsiik 
and  languishing  did  live ;  on  which  said  ICKk 
day  of  February  in  tbe  year  aforesaid,  be  tki 
said  Nathaniel  Cony,  of  the  striking  sad 
bruising,  beating  and  kicking  died ;  and  lo/oi 
the  said  Philip,  &c  the  said  Nathnniel  C007, 
at  the  parish  aforesaid,  in  the  countj  afoicmrf} 
in  manner  and  form  aforesaid,  felonisaiijf, 
voluntarily,  and  df  your  mabce  foretbemki 
did  kill  and  murder,  aeakist  the  peace  of  ov 
said  sovereign  lord  the  King,  his  crown  sod  (^ 
nity.  How  say  you,  Phil^  eari  of  Penbnke 
and  Montgomery,  Are  you  guilty  of  this  Mssy 
and  murder  whereof  you  stand  indicted,  or  sot 
guilty  ? 

£.  ofTemh.    Notguiity. 

CI  of  Or.    Culprit,  How  wiU  you  be  tiied? 

£.  ^Pemh,    Bj  my  peen. 

'■  'I'll  ■     ^mi^fmmm^,^tm^m^mmm^m^^  *" 

but  confesses  be  is  the  person  named,  tiia^ 
sufficient,"  (Rayoa.  40B.1  See  more  of  tka 
in  Lilbume's  oase,  eii^  vol.  4,  pp.  1388^  t^ 
See  also  Hawk.  PI.  Cr.  Book  8.  c.  38,s.  S,  m^ 
the  Case  of  I^rd  Sufford,  a»  p,  1680^  t^ 
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C/.  ^  Cr.  God  Bend  70a  a  good  deliver- 
ance.    Seijeant  at  Arms  make  proclamacion. 

Serj,  O  yes,  if  any  one  will  giire  evidence 
for  our  sovereign  lord  the  king  against  Philip 
earl  of  Pembroke  and  Montgomery,  Hie  pri- 
soner at  the  bar,  let  them  come  forth  nnd  ttiey 
shall  be  heard,  for  the  prisoner  stands  at  the 
bar  upon  his  deliverance. 

Then  sir  William  Doiben,  knt.  the  king's 
sergeant  nt  law,  recorder  of  the  city  of  London, 
opened  ihe  Indictment  thus: 

Sir  William  Doiben..  £lay  it  please  your 
grace  tny  Lord  High-Steward  of  England,  find 
tlie  rest  of  my  noble  lords : 

I^bilip  earl  of  Pembroke  and  Montgomery 
stands  indicted,  for  that  he,  tlie  4th  day  of  Fe- 
bruary last,  in  the  parish  of  St.  Martin's  in 
the  Fields,  in  the  county  of  Middlesex,  of  his 
malice  forethought  did  make  an  assault  upon 
one  Nathaniel  Cony,  in  Ood  and  the  king*!^ 
peace  there  being ;  and  that  he  the  said  Philip 
,  early  &c.  with  his  right  fist,  on  the  left  part  of 
.  the  head  of  the  said  Nathaniel,  then  and  there 
feloniously  did  strike  and  bruise,  aud  with  his 
right  fist  aforesaid  him  did  cast  and  throw  down 
to  tlie  ground,  and  being  so  00  the  ground,  with 
bis  feet  did  kick  and  strike,of  which  said  striking, 
braising  and  kicking,  the  said  Nathaniel  Cony, 
from  theaaid  4th  of  Feb.  to  the  lOtli  of  Feb. 
following,  did  lango|sh  and  then  died  :  and  so 
tbe  jurors  do  upon  their  oaths  say.  That  the  said 
Philip  earl  of  Pembroke,  &c.  the  said  Natha- 
niel Cony,  at  the  parish  and  county  aforesaid, 
feloniously,  wilfully,  and  of  his  malice  fore- 
thought, did  murder  against  the  king's  peace, 
his  crown  and  dignity.    To  this  indictment  the 
earl  of  Pembroke  hath  pleaded   Not  Guilty, 
and  put  himself  upon  his  peers  for  his  trial  : 
We  who  are  of  counsel  tor  the  king,  shall 
.  produce  our  evidence   to  confirm  this  accu- 
sation: with  what  it  is,  and  of  what  nature, 
his  majesty's  Attorney-General  will  acquaint 
your  grace,  and  the  rest  of  you  my  noble  lords. 

Then  -sir  William  Jones,  Attorney  General 
(who  being  called  by  writ,  as  assistant  to  the 
lioose,  was  within  the  bar),  opened  the  evidence 
to  this  effect : 

Att,  Gen,  May  it  please  your  grace  my  lord 
high  steward  of  England,  and  the  rest  of  my 
Dobie  lords  ;  Philip  earl  of  Pembroke  and 
Montgomery  stands  here  indicted  for  the  mur- 
der of  Nathanael  Cony:  That  my  lord  of  Pem- 
broke was  the  cause  of  his  death,  I  humbly 
conceive,  will  need  very  little  question  before 
your  lordships,  for  we  have  such  proof  that  it 
was  his  hana  threw  him  down,  nnd  his  feel  that 
trod  upon  him  and  kicked  him,  which  was  the 
cause  of  his  death,  that  it  cannot  be  denied : 
but  whether  or  no  this  killing  amount  to  mur- 
der, may  be  a  matter  of  further  controversy ; 
and  I  bold  it  mv  duty  to  acquaint  your  -grace 
and  my  lords,  what  the  proof  is,  nnd  then  what 
we  have  to  offer  to  prove  it  to  be  an  ofience 
even  of  this  nature. 

My  lords,  I  know  to  maintain  an  indictment 
pf  murder,  there  dish  b«  a  pro<^  of  malice; 


but  the  taw  is  plain  (your  lordships  know,  and 
my  lords  the  judges  will  tell  it  you)  that  there 
are  two  sorts  of  malice ;  the  one  is  malice  ex- 
pressed, and  that  is  when  a  man  can  be  proved 
to  have  borne  before-hand  an  ill  will  and  ha* 
tred  to  tbe  person  he  killed;  this  sort  of  malice 
we  pretend  not  to  be  in  this  case :  but  there  is 
another  sort  of  malide,  which  also  in  law  gives 
the  denomination  of  nrarder  to  the  kilting  of  a 
man,  which  is  malice  implied,  when  any  one 
shall  without  any  provocation  given  by  the 
party  slain,  bring  another  by  violence  to  his 
death :  for  our  la^  snpposetb,  and  that  upon 
good  ground,  that  no  man  without  a  provoca- 
tion would  kill  his  brother,  unless  he  had  ma- 
lice to  him  before^lmnd ;  and  that  is  the  mattce 
that  falls  out  to  be  the  ingredient  of  this  case,  for 
the  poor  unfortunate  gentleman  that  was  killed, 
did  not  for  ought  tliat  did  appear  to  me  (and 
I  have  had  all  the  proof  given  at  the  coroner's 
inquest  under  my  examination^,  give  tli«  least 
provocation  to  this  noble  lorcl.  Som6  have 
thought  that  a  person  might  be  guilty  of  mali- 
cious murder,  though  the  party  killed  had  given 
the  murderer  a  blow  ;  but  I  shall  not  contend 
for  so  strict  a  construction  of  a  provocation,  for 
there  was  not  in  this  case  a  blow  struck,  no  nor 
an  angry  word  given  :  all  that  I  can  findcanae 
from  Mr.  Cony  was,  10  complain  that  i(  friend 
of  his  that  came  loto  the  company  with  him, 
was  turned  out  of  doors;  and  sure  such  a  thing 
will  never  be  taken  to  be  a  prorocation,  at 
leastwise  such  a  one  as  will  take  away  mahce 
implied.  I  shall  now  (my  lord)  give  your  lord- 
ships an  account  of  the  nature  of  9ur  evidence, 
as  to  the  fact,  nnd  that  (my  lords)  in  short;  for 
as  I  shall  not  use  any  aggravation  above  what 
the  cause  requires,  so  I  shall  not  tire  your  grace 
and  my  lords  with  any  lone  speech,  but  Imrely 
open  the  evidence,  and  tell  you  in  short  what 
will  come  in  proof  before  you. 

It  was  OQ  Sunday  the  Srd  of  February,  that 
my  lord  of  Pembroke  and  his  companjr  were 
drinking  at  the  house  of  one  Long  in  the  H^y- 
market,  (I  am  sorry  to  hear  the  day  was  no  bet* 
ter  employed  by  them)  and  it  was  the  misfor- 
tune of  this  poor  gentleman,  together  with  one 
Mr.  Goring,  to  come  into  this  house  to  drink  a 
bottle  of  wine ;  my  lord  of  Pembroke  s.iw  them 
coming  in,  and  knowing  Mr.  Cony,  was  very 
importunate  with  him  to  join  company :  he  at 
6rst  refused,  because  of  his  friend,  and  told  his 
lordship  thev  had  business  together;  but  no  de- 
nial he  would  take,  and  so  at  last  they  (^  go 
into  my  lord's  room.  After  some  distance  of 
time,  when  it  was  near  12  of  the  cldck  at  night, 
there  fell  out  a  difference  between  my  lord  and 
Mr.  Goring  (the  gentleman  ihat  caine  in  with 
Mri  Cony),  who,  it  seems,  gave  my  lord  of  Pem- 
broke some  words  which  provoked  him  to  ex* 
press  his  distaste  of  them,  by  throwing  a  glass 
of  wine  in  his  face;  which  injury  MV.  Goring 
so  far  resented,  as  that  be  was  about  to  draw 
his  sword,  but  was  prevented  by  some  of  the 
company,  aiid  put  out  of  the  room  ta  avoid  fur- 
ther mischief.  This  gen tleinan  M  r.  Cony  that 
was  killed,  wa?  nqt  At  aH  concerned  in  tfie  iiuitp* 
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%er  of  the  tlifi^jeuce,  but  only  desired  to  go  oui 
of  tiiie  room,  that  he  might  look  after  his  (rieody 
who  wai  thrust  out  of  doors,  be  knew  not  why 
(without  auy  provocation,  as  you  will  hear  by 
and  by).  My  lord  of  Pembroke  falls  upon  him, 
strikes  biro  with  one  blow  to  the  ground,  ^nd 
when  he  was  there  trod  upon  him  on  his  back, 
on  his  belly,  on  his  side,  and  kicked  him  so 
that  the  poor  gentleman  fell  into  a  swoon,  and 
was  after  some  time  with  soflse  di^^vdty  brought 
to  himself  ejgm  s  After  tl»y:  had  perceived 
ibere  was  lire  in  himi  they  ufied  him  up,  and 
laid  him  down  on  some  chairs  that  were  in  the 
room,  and  thinking  too  much  had  been  done  by 
them  already,  they  take  their  leaves  of  him,  and 
commit  him  to  the  care  of  the,  drawer.  He  'was 
oqt  (as  it  should  seem)  so  carefully  attended  bv 
the  drawer,  \vhose  ignorance  could  not  look 
nfter  biQi  as  his  condition  required,  and  so  f^ii 
down  off  the  chairs  again  divers  times.  After 
tome  time,  early  in  the  morning  he  was  carried 
away  in  asedaa  to  his  own  lodgins^  and  being 
there  put  to  bed,  as  he  grew  a  little  more  and 
■lore  recovered  out  of  bis  stupefaction,  so  he 
grew  more  aud  more  in  pain,  and  seat  for  doc- 
lors  aad  ohiixifgeons  to  consult  with,  by  whom 
ha  had  all  the  means  used  that  was  possible  to 
have  saved  his  life ,  but  it  proved  there  was  so 
much  Uoodfbrced  out  of  hit  veins,  and  nthered 
into  otie  plaee  of  bis  body,  by  those  blows  and 
tMruiset,  that  he  could  not  be  recovered,  and  so 
after  a  week's  time  passed  in  intolerable  pain, 
died :  but  yet  all  the  tim^  of  his  d^iog,  and 
eveu  oooftantly  to  his  deatli,  he  did  complain 
that  h  was  my  lord's  bruises  brought  him  into 
that,  condition.  It  will  also  be  proved,  tliat 
after  his  deat}j,  upon  view  of  the  body  by  the 
coroner  and  his  jury,  there  was  the  appearances 
of  those  blows  and  abuses,  by  broad  cruises  in 
several  parts  of  the  body,  and  this  some  of  the 
jury  will  testify.  This  in  short  is  the  matter  of 
the  evidence,  which  we  shall  briefly  prove,  end 
then  submit  it  all  to  your  lordship's  judgment. 

X.  H.  St.  Call  the  witnesses  togetbier,  and 
speak  out,  Mr.  Attorney. 

AtU  Gen»  Those  we  shall  call  6rst  are  Mr. 
Henry  Oariag,  Mr.  Richard  Savage,  Mr.  John 
8heily,  and  capt.  Fit^-Patrick. 

CL  qf  Cr,  Tho  evidence  which  you  and 
every  one  of  you  shall  give  for  our  sovereigp 
k>rd  the  kin^  against  Philip  earl  of  Pembroke 
and  Montgomery,  the  prisoner  at  the  bar, 
shall  be  the  truth,  the  whole  truth,  and  nothing 
but  t^e  truth  :  So  help  you  God. 

£.  H.  Sl  Mr.  Attorney,  whom  do  you 
begin  with  ?  * 

AU»  Ctn,    Mr.  Henry  Goring. 

X.  H.  Stf  Stand  forward,  Goring* 

Jiit.  Oen,  Pray,  sir^  acquaint  my  Lords  of 
the  mannerof  your  coming  with  Mr.  Conyfeo 
Mr.  Long's,  and  what  happened  tbere« 

X.  H.  St,  Sir,  you  must  speak  so  loud  that 
I  may  bear. 

Oortaff.  May  it  pkase  your  grace,  Mr. 
Cony  and  I  did  on  Sunday,  Che  3ra  of  Feb. 
last,  dine  in  the  city,  we  sUui  very  late  there, 
and  I  must  ingemioasly  eonta^  we  haddNmk 


more  than  was  fit  for  ui  lo  have  *dofie  f  after 
iliat,  if  it  please  your  grace,  I  offered  to.  set 
down  i/tv.  Cony  at  hisiudgiogs,  but  he  wa9  so. 
very  ceremouiousi  that  he  would  see  me  at 
home ;  it  seems  Long's  house,  the  tavern  in  t^e 
Hay-vMarket,  was  ia  the  way,  and  Mr.  Cony 
would  needs  have  us  drink  another  bottle  of 
wine  ere  we  parted  :  It  waa  lat^  and  the  duor 
shut,  but  we  knocking  pretty  hard  for  admit- 
tance, did  get  it  opened,  and  as  soon  as  the  dour 
was  opened,  Mr.  Cony  went  towards  the  tmr, 
and  made  some  noise,  beiii|  in  drink  ;  my 
lord  of  Pembroke  wa^  then  in  a  low  room  in 
the  bouse,  -  and  knowing  Mr.  Cony  (as  I 
thought),  came  artd  asked  him  if  he  would 
come  in  and  drink  with  him;  lie  replied.  My 
lord,  I  am  With  a  friend,  and  we  have  soeae 
business  together  i  At  fength  my  lord  asked 
me  verj  cWfUy  to,  come  in,  and  we  did  after 
some  time  come  in  ;  and  when  we  were  in,  m^ 
lord  drank  to  me  as  I  remember,  and  we 
stood  round  the  table  awhile,  and  at  last  sat 
down  in  lome  chairs,  for  we '  were  not  so  mudi 
oursehres  as  to  be  able  to  stand  all  the  wblie ; 
then  there  was,  it  seems,  some  divpute  Iretween 
my  lord  of  Pembroke  and  me,  wherein  my  lord 
did  conceive  I  had  done  him  him  some  injury, 
ond  threw  41  glass  of  wine  in  my  ftoe. 

Ait.  Gtn,  What  kind  of  diseourae  was 
that,  pray.  Sir  ? 

Goring,  Truly,  may  it  please  yo<ir'graee|  I 
cannot  remember  alt  the  dlscoune,  because  I 
was  so  much  in  drink  at  that  time ;  tfaey  say, 
it  was  about  fieimiHes  and  play,  I  'Cannt>t  po- 
sitively say  what  it  was  ;  out  after  my  lord  of 
Pembroke-  rose  up  to  draw  his  sword,  and  I 
hiid  my  hand  on  mine. 

Att.  Gen,  Wdl,  Sir;  and  what  folioved 
tketkf 

Goring.  Captain  Savage  stept  inbHweea 
my  lord  and  me,  ami  the  drawer  came  bostBflg 
about,  and  took  me  and  shoved  me  Out  of  tlifr 
room  ;  while  I  was  thrusting  out  I  lieard  a  ntvise 
behind  nw,  and  I  saw  my  I^rd  make  soosefwhat 
towards  Mr.  Conyf  hot  mote  (  oamipt  say 
what  was  dona,  because  Mr.  Savaee  was  be- 
tween my  lord  and  roe.  Wlien  I  was  out  ef 
the  room  I  found  my  sword  gone/and  my  hat  and 
periwig  ;  I  then  made  a  noise  at  the  doQjr,  and 
would  not  go  away  untill  I  bad  recovered  mj 
thmgs ;  the  man  of  the  house  was  in  bod,  K 
(eems,  (for  he  was  then  undrest  and  in  liis  pigbt 
sown^  came  and  asked  me  what  was  the  matter  ? 
1  told  him,  I  had  been  in  the  room  with  my 
lord  of  Pembroke,  where  I  had  received  aowse 
ill  usage,  and  had  lost  my  bat  and  periw^; 
and  tliey  had  broken  a  piece  of  my  swonl,  aad 
had  taken  it  from  ma,  wbicb  I  desirad  to  have 
again  ;  and,  said  I,  Mr»  Cony,  I  doubt,  is  in 
cwnger,  for  there  is  quanrdiing  within,  an4 1  dc^ 
sired  to  come  in  tosee  what  they  did  with  bias. 

Att,  Gtn,  Well,  Sir,  when  yon  earn  in, 
what  then  i 

Goring.  Upon  this,  themaster df  tba  hotm 
did  desire  me  to  go  into  a  room,  and  a  ge»tle- 
woman,  bis  sitcter,  as  I  after  uadcntooc^  did 
abopneskme  to  gp  mo  nirthcr toom, end 
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promiied  tk^  woulcl  bnig  Mr*  Con^  to  me ; 
ujpon  which  I  wetit  into  a  room  thereby,  hut  it 
*«s40hg  before  I  heard  fttm  them  ;  and  bekig 
under  some  impatience,  ttleyat  last  came  aad 
t#td  me,  Now,  Sir,  you  may  go  in,  if  you 
pleate  ;  When  I  came  in,  I  found  a  gentleman 
lying  along  upon  the  chairs,  and  nobodjr  else 
in  iSe  fOom  ;  I  began  to  be  suspicious,  for  I 
was  then  as  I  thought  somewhat  >soberer,  that 
be  had  some  wound,  aind  took  the  candle  and 
walked  at>out  him,  and  would  fain  have  awaken- 
ed  himi  but  could  not  by-  nil  my  endeavours ; 
the  drawer  told  me,  he  was  only  dead  drunk, 
and  would  in  a  little  time  come  to  himself; 
upon  which  I  desired  them  to  lay  some 
blankets  upon  him,  and  some  pillows  under 
idm,  and  set  some  more  chairs,  to  make  the 
I  pHioe  broader,  that  he  might  not  fall  down,  and 
I  ordered  the  drawer  to  be  sure  to  wntch  with 
Inm  tiki  he  awaked,  and  make  a  good  fire, 
which  he  promised  to  do. — ^The  next  day  Mr. 
Cony  sent  to  my  lodging  to  come  and  see  him ; 
but  1  did  nut  that  day,  because  I  did  go  out 
early,  and  did  not  return  till  late ;  but  the  very 
ne>t  day  after  (being  Tuesday),  when  I  came 
to  him,  Harry,  said  he,  I  was  very  much  abused 
tile  other  night  in  niy  Lord's  company  ;  J  am 
sorry  for  that,  said  I,  with  all  my  heart ;  and 
asked  him  how  he  came  to  be  abused ;  My 
k»rd  of  Pembroke,  said  he,  threw  roe  down, 
and  there  somebody  trod  upon  me  and  kicked 
me,  and  he  shall  know  thkt  he  has  abused  me, 
and  that  I  expect  satisfoction  for  it.  I  hope 
ytm  wiU  let  him  know  so  much,  and  carry  him 
a  challenge  from  me.  Mr.  Cony,  said  I,  who 
did  tread  upon  yon  ?  I  know  not,  said  he,  for 
I  was  in  a  swoon  ;  either  my  lord  of  PembrolLe, 
or  some  of  his  creatmres  for  him.  I  never  had 
the  honour  to  know  wj  lord  of  t^embroke  be* 
fore,  nor  above  one  or  two  of  f^e  gentlemen 
that  were  with  him  then  in  the  company. 

Ait.  Qen.  Sir,  bad  yon  any  discourse  with 
him  afterwards  ? 

^  Ooring,    Yes,  every  d^  till  Thursday  at 
liight. 

Ait,  Qtn.  Did  he  complain  of  mudi  pain? 

Goring,    Yes,  coostantly  in  his  beUy,  his 
sides,  and  his  shoulders. 

Ait.  Gen.  What  did  he  tell  you  was  the 
cause  of  bis  death  ? 

Qmng,  He  said  it  was  my  lord  ofPetnbrdke 

-  that  had  done  him  (he  injury  ip  throwing  him 

down ;  who  trpd  on  him,  or  kicked  bim,  he 

cotild  not  tell,  but  said,  my  Lord  shonld  answer 

for  it.  to  him. 

Ait.  Gtn,  Do  you  remember  what  part  be 
complained  of  most  f    .        . 

Cfcring,  His  belly. 

^Ati.Uen,  And  what  eke  f 

Goring.  I  think  his  lides  and  shonlders. 
.  Ait'  Gen.  What  distandie  af  time  waa  it  be- 
tween your  being  throst  out  of  the  room^  and 
your  coming  in,  and   finding  him  upon  the 
chairs. — Gmrmg.  About  half  an  hour. 

X.  H»  Si.  mt.  Goring,  yon  say  you  saw  no 
(broke  grren  iy  my  lord  of  Pembroke  to  Mr. 
Cony  ?  , 


Goring.  No,  truly,  may  it  please  your  grace ; 
I  saw  my  Lord  make  towards  him,  but  Mr. 
Saimge  was  between  my  lord  and  me,  and  I 
was  put  out  of  the  room. 

X.  H.  Si,  You  did  not  hear  Mr.  Cony  chaige 
my  Lord  with  kickmg  him,  or  stamping  on 
him? 

Goring,  lie  did  not  in  my  hearing  chaise 
him  with  staniping  on  bim,  but  that  he  threir 
bim  down,  and  ihat  then  some  one  did  kick 
him. 

Aft,  Gen,  My  Lords,  we  have  done  with 
this  witne«>s. 

X.  H.  St,  My  lord  of  Pembroke,  will  your 
lordship  please  to  ask  that  witness  that  spoke 
last  any  fyuestions,  for  now  i^  your  time  i 

E,  of  P.  No,  my  Lord. 

Ait.  Gen,  Then  we  detire  Mr.  Savage  may 
be  examined:  Mr.  Savage,  pray  do  yon  ac- 
quaint bis  grace  and  my  lords  what  you  know 
of  this  business. 

Savage,  May  it  please  your  grace,  I  was  irf 
company  with  my  Lord  of  Piembroke,  at  Mr. 
Long*s  house  in  the  Hay-market,  when  Jilr.- 
Cony  came  in,  and  making  a  great  noise  at  the 
bar,  my  Lord  of  Pembroke  being  in  a  lowei^ 
room,  looked  out  at  the  door,  and  seeing  who 
it  waSj  my  Lord  saluted  him  very  kindly,  and 
told  htm  he  was  glad  to  Sea  him,  and  desired 
him  to  walk  into  his  room.  Mr.  Couy  toWt 
him  he  had  a  friend  at  the  door,  and  dM»*ed 
his  lordship  to  admit  him,  which  my  Lord  eoH 
braced  very  kindly :  and  then  Mr.  Cony  goes 
to  the  door  and  calls  Mr.  Goring,  desiriilg  him 
to  come  in,  and  they  came  together  into  ther 
room  ;  my  Lord  desired  him  to  sit  down,  and 
drink  a'  ginss  of  wine,  which  they  did,  and  after 
some  time  falling  ihto  disconrbe,  Mr.  Ckimg 
began  to  make  i^  of  some  impertinent  ian^ 
gaage  to  my  Lord,  and  amongst  the  rest  told 
him  he  ^as  as  good,  or  a  better  gentleman 
than  l)e  wa». 

Alt.  Gen.  Goring  did? 

Satage.  Yes,  Goring  did ;  opon  which  my 
Lord  tbrew  a  glass  of  wiiie  in  his  face  and  im- 
mediately stept  back  and  drew  his  sword :  Mr. 
Goring  was  going  to  draw,  but  I  came  np  to 
him,  and  took  his  sword  flrom  him,  and  broke 
a  piece  of  it,  and  upon  my  persuasion  my  Lord 
put  up  his  sword  aesSn;  but  for  fear  there 
might  be  more  wonn,  I  took  Mr.  Goring  in 
my  arms,  and  -shoved  him  out  of  the  room  : 
and  whilst  I  was  thrusting  him  out  of  doors,  f 
heard  a  noise  of  a  bustle  behind^me,  and  leavr 
ing  the  drawer  to  keen  Mr.  Gonng  oat,  I  saw 
mj  Lord  of  Pembroke  ^^ike  Cony  with  his 
right  hand,  who  immediately  foil  down,  and 
ten  gave  hhn  a  kick ;  and  so  upon  that,  find* 
iog  him  not  stir,  I  took  Mr.  Coi\y,  htum  on 
die  ground  (I  and  my  Lord  together,  for  f  was 
not  strong  enough  to  do  it  myself)  andiaid  him 
on  the  chairsi  and  covered  him  up  warm^  and 
10  left  hhn. 

Att.  Gen,  You  saiu  my  Lord  ttrndtliim  il 
blow? 

Savage,  Yes,  he  diU  strike  \^m2 . 

ill^  Gen,  Co  what  part  I  •   '* 
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L,  H.  St.  Mr.  Saviige,  I  think  you  sfty  ]rQa 
SAW  my  Lord  of  Pembroke  kick  btm  once  ;  » 
your  judgment,  was  that  kick  of  such  force  •• 
to  aT«  any  ereat  -bruise  ? 

&nmge,  I  did,  my  Lord,  sec  him  kick  him 
ODce,  but  not  with  any  great  ibree,  as  I  con- 
ceive. 

L.  11.  St.  You  did  not  hear  Mr.  Conj  cobi- 
pkiin  my  Lord  had  kicked  him  ? 

Savage,  No;  for,  as  I  told  your  lonMiifi. 
when  I  was  to  see  him  two  days  afrer,  he  asked 
me  the  question,  and  he  said  he  did  not  know 
it  before. 

L,  H.  St.  Mr.  Attorney,  pray  go  on  with 
your  witnesses. 

Jti.  Gen.  We  shall  next  call  Mr.  John 
Shelly  :  Mr.  Shelly,  pray  tell  his  grace  and  my 
Lords  your  knowledge  in  this  untoward 
dent. 

Shelly.  May  it  please  your  grace,  I 
the  room  at  Long's,  when  Mr.  Cony  and  Mr. 
Goring  came  in  ;  they  were  both  very  far  m 
drink,  insomuch  that  Goring  could  hardly  statid, 
but  desired  he  might  liave  leave  Co  sit  down, 
which  he  had  :  Mr.  Goring  in  a  httle  tiine  pro- 

f>oseth  play  to  my  Lord,  and  my  Lord  told  him, 
le  would  (hrow  with  him  for  500/.  and  was 
sending  away  for  the  money ;  but  then  Mr. 
Goring  would  not  play:  I  believe  (said  my 
Lord  to  him)  you  are  an  idle  fellow,  that  yoa 
will  propose  these  things  and  not  pursue  them : 
upon  that  Mr.  Goring  tells  my  Lord,  bis  name 
was  a  better  name  tlian  his  lordslup's,  and  be  a 
better  gentleman  than  my  Lord  :  then  my 
Lord  takei  some  wine,  and  threw  in  bis  face  ; 
hereupon  Mr.  Goring  steps  back,  and  drew  his 
sword,  and  my  Lord  did  the  same:  captain 
Savagi}  steps  in  between  them,  and  keeps  my 
I/)rd,  while  Goring  was  put  out  of  the  room  : 
my  Lord  then  desired  Mr.  Cony  to  go  out  witb 
his  friend  :  Said  he,  I  do  not  know  upon  what 
account  my  friend  is  sent  out ;  whereupon  m j 
Lord  hit  Cony  a  box  on  Uie  ear,  and  that 
threw  him  down. 

AU*  Gen.  Pray,  Sir,  before  my  Lord  strudc 
him,  did  not  Cony  give  my  Lord  some  ill  laa- 
gua^e? 

Shelly.  He  only  said,  as  I  told  you  befofc^ 
I  know  not  upon  what  account  my  friend  it 
turned  out  of  doors. 

Att.  Gen.  Did  you  see  my  Lord  strike  him  ? 

SheUy.  Yes. 

Ait,  Gen.  Whereabouts? 

Shelly.  On  the  head,  with  his  fist,  or  his 
hand. 

Att.  Gen.  Did  he  fall  at  the  first  blow  f 

Shelly    Yes. 

Att.  Gen.  Did  he  afterward  say  any  thing  \ 

Shelly.  No. 

Att.  Gen.    Did  you  see  my  lord  kick  him  ? 

Shelly.     No. 

Att.  Gen.  Did  you  see  my  lord  bold  up  bii 
foot  to  do  it  ? — Shelly.    Yes. 

Att.  Gen.     How  hifih  ? 

Shelly.    A  pretty  height. 

Att.  Gen.  Pray  what  became  of  tiie  genttoi 
man  afterwards? 
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^      Savage.  I  suppose  on  tJie  face. 

Att.  Gei^.  You  say,  Sir,  ray  Lord  of  Pem- 
broke did  kick  him  when  he  was  upon  the 
ground  ? — Savage.  Yes. 

Att.  Gen.  Did  he  kick  him  once  or  ofienei*  ? 

Savage.  But  once,  that  I  saw. 

Att.  Gen.  Pray,  Sir,  on  what  part  was  it? 

Savage.  Some  where  on  the  body,  but  I  can- 
BOt  telT  what  part. 

Att.  Gen.  With  what  force  did  his  leg  move? 

Savage.  Not  with  a  very  great  force. 

Att.  Gen.  How  high  was  his  leg  lifted  up  ? 

Savage.  He  pushed  his  leg  with  a  quick  mo- 
tion forward.  ' 

Att.  Gen.  When  you  took  him  up  he  was 
senseless,  you  say  ?  Pray,  Sir,  how  long  was  it 
ere  he  was  brought  to  life  again  ? 

Savage.  Two  or  three  minutes. 

Att.  Gen.  What  means  did  yon  use  to  bring 
him  to  himself  ? 

Savage.  We  chafed  'him  over  tlie  temples, 
and  snob  things. 

Att.  Gen.  When  he  came  to  life  again,  did 
he  speak  ? 

Savage.  He  did  open  his  eyes,  but  did  not 
.    speak. 

Att.  Gen.  What  followed  then  ? 

Savage.  We  laid  him  upon  some  chairs 
gentlv,  for  his  pulse  was  almost  gone,  that  we 
ooolo  feel. 

Att.  Gen.  Did  his  eyes  continue  open  afior 
lie  was  revived  ? 

Savage.  Not  long ;  for  I  asked  him  if  he 
knew  me,  he  seemed  to  shake  his  head,  as  if  he 
did,  and  then  closed  his  eyes  again. 

Alt.  Gen.  Before  that  accident,  what  con- 
dition was  he  in  ?  Was  he  able  to  talk  ? 
^    Savage,  He  was  very  drunk,  but  be  did  say 
something. 

Att.  Gen.  What  discourse  had  he  before  he 
was  struck  down  ? 

Savage.  I  cannot  well  remember,  but  I  think 
he  proposed  play  to  my  Lord. 

Att,  Gen.  Why  did  my  Lord  strike  Cony? 

Savage.  I  cannot  tell,  I  was  then  putting 
Goring  out  of  the  room,  and  hearing  the  noise 
of  my  Lord's  motion  towards  Cony,  I  looked 
back  and  saw  my  Lord -strike  him. 

Att.  Gen.  What  language  did  he  use  to  my 
Lord,  to  provoke  him  to  it  ? 

Savage.  I  cannot  tell  any  at  all. 

Att,  Gen.  Did  you  see  Mr.  Cony  after  that 
tim^,  and  what  did  he  then  say  to  you  ? 

Savage.  I  went  two  days  afterwards  to  see 
Mr.  Cony,  who  told  me  he  was  then  in  a  pretty 
good  condition.  He  asked  me  whether  my 
Lord  had  struck  him  ?  I  told  him.  Yes.  Truly, 
'  said  he,  I  did  not  know  that  my  Lord  had 
struck  me,  but  finding  myself  so  much  in  pain, 
I  thought  I  had  fidlen,  partly  through  my 
drink,  and  partly  through  my  fits  I  used  to 
have. 

Att,  Gen,  We  (my  Lord)  hare  now  done 
with  this  witness. 

L.  H.  St.  My  Lord  of  Pembroke,  will  you 
ask  Mr.  Sayase  any  ouestioss  ? 

£.  ^P.  {To,  my  Lord. 


vm} 


STATE  TBIALS,  30  Cni^ni^  IL  1678.^/^  Bfurdbr. 


iia» 


SktUy*    Tb^f  took  hiBi  op  in  their  onDs, 
and  laid  him  upon  some  chairs. 
jiit.  Gen*     Did  too  see  him  laid  there  ? 
SheUy.     Yes. 

Att,  Gen,  Was  he  tenseless  when  h«  was 
cakeo  up  ?-^fiAf  %.    Yes. 

Att.'Gen.  What  was  the  reaaon,  do  you 
think,  that  ht^  did  not  open  hit  jejes,  and  keep 
them  open? 

SkeuMf.     Truiyy  I  beliere  hb  drink,  at  weU  «3 
the  blowa. 
AtU  Gen^    The  one  as  well  bs  the  other? 
SkeUy.     Yes. 

Ati,  Gem.   What,  then  did  thej  do  with  him  ? 
Shelly,     They  laid  blankets  apoo  bim,  and 
piUowa  under  him,  and  laid  hun  upon  the 
cbaira. 
Alt.  Getu    How  many  chairs  ? 
Shelly.     As  many  as  reached  his  length. 
Att,  Gem.   Who  did  yon  leave  him  in  charge 
withal? 
Shelfy.     With  die  drawer. 
AtU  Getu    Did  he  speak  between  the  time 
of  his  first  fall,  an#your  going  away? 
SkeUy.    No. 

Ait,  Gen^    Did  you  see  him  after  ? 
Shelly,     YcSy  three  days  after. 
Att,  Gen*    What  did  he  then  say  to  you  ? 
Shelly,    That  he  had  a  fit,  but  was  pretty 
well  reooivered. 

Att,  Gen,  When  was  it  yon  jaw  him  after 
that? 

Shelly,  On  the  Saturday  after,  and  then  he 
told  me  the  same  again. 

L.  H,  St.  Did  he  irepote.  any  thing  to  my 
lord  of  Pembroke? 

Shelly,  He  said  nothing  at  all  ta  me  of  the 
grouad  of  his  illness,  but  t^tt  which  I  have  told 
your  grace. 

L,  H.  St.  My  lord  of  Pembroke,  will  your 
lordship  ask  this  witness  any  questions  ? 
JS.  of  P.  No,  my  lord. 
Att,  Gen.  Then  we  for  the  king  desire  to 
examine  Mr.  Fita-Patrick.  Captain  Fits-Pa- 
trick, pray  tell  my  lord  high-steward,  and  my 
lords  tiie  peers,  what  you  know. 

FitZ'Pat,    My  lord,  I  was  in  the  room  at 

Long's  with  my  lord  of  Pembroke,  and  my  lord 

was  walking  about  the  room,  and  he  hears  a 

noise  without,  and  steps  to  ths  door,  where 

opening  che  door  half,  he  saw  Mr.  Cony  at  the 

bar,  who  was  just  come  in,  and  seeii^  my  lord, 

comes  to  salute  him  ;   my  lord  returning  into 

the  roofd,  said  to  him,  will  yoa  cume  in  and 

join  company  ?  Mr.  Cony  answered,  I  have  my 

friend  here,  my  lord ;  and  brium  Mr.. Goring  to 

my  lord,  who  saluted  him  kindiy,  and  desired 

tmm  both  to  araik  in :  Upon  which  all  we  that 

were  in  the  room  stooci  up,  and  tlie  drawer 

gave  them  chairs ;  after  the  drinking  aboat  of 

a  jilass  or  two,  Mr.  Goriog  (both  being  drunk) 

saui,  amongst  other  discourse,  I  witl  drink,  I 

will  play,  I  will  fight  with  any  man.     Who  is  this 

gentleman,  said  my  lord  of  Pembroke,  that  I 

should  oerer  hear  of,  or  know  him  ?    how,  said 

Goring,  (^sblopd)  not  hear  of  me  ?  my  name  b 

Goring,  a  name  and  fiimily  as  good  as  any  gen- 

f  ot..  YI. 


tlemao's  in  England^  There  is  nobody  cbubta 
it,  said  my  lord.  Your  betters,  said  Goring^ 
and  then  my  lord  threw  tbe  wiite  in  his  face.; 
and  Goring  going  to  draw,  was  put  out  of  the 
room  by  Au*.  Savage,  and  my  lord,  upon  some 
words  from  Cony,  struck  him  down  with  his 
hand. 

Ait  Cen.    What  words  were  those  ? 

FUz'Pat,  When  I  asked  my  lord  the  ret^ 
son  vnUy  he  stmek  Coi^y,  he  told  me,  it  was  be* 
cause  Cony  had  told  him  Goring  should  not  go 
out  of  the  room  till  he  knew  the  reason  of  it. 

L,  H.  St,    Did  yon  bear  him  say  so? 

FitZ'Pat.  No,  not  I ;  hot  my  lord,  upon 
my  asking,  gave  that  for  the  reason. 

L.  H,  St,    What  was  the  reason  ? 

FUs-Fau  Because  Mr.  Cony  told  him. 
Goring  should  not  go  out  of  the  room,  till  he 
knew  some  reason  for  it ;  after  my  lord  had 
stniok  him,  I  was  on  the  other  side  of  the  table, 
and  could  not  see  whether  my  lord  did  staimp 
on  him,  or  kick  him :  but  I  saw  my  lord's  knee 
stir,  and  if  he  did  kick  him,  he  kicked  him  but 
oaoe,  for  we  ran  in  and  took  him  up  to  lay  him 
upon  the  chairs,  and  taking  his  handkerchief 
out  of  his  pocket  to  wipe  his  face,  we  |)lucked 
out  of  his  pocket  with  it  some  fidse  di<;e,  which 
we  afterwards  put  into  the  hands  of  Mr.  Long, 
to  prove  that  they  intended  and  proposed  play ; 
ana  after  we  had  laid  him  on  tne  chairs,  and 
wrapt  him  ap  warip,  we  left  him. 

Att.  Gen,  How  was  he  after  he  wts  taken  up? 

FitX'Fmt.  He  opened  his  eyes,  bat  being 
very  drunk  before,  could  not  keep  them  open, 
but  shut  them  again ;  and  we  made  a  bed  for 
him  on  the  chairs ;  and  having  wrapped  him 
up  warm,  we  left  him,  and  ordered  the  drawer 
to  make  him  a  fire. 

L.  H.  St,  Did  you  hear  him  speak  after 
he  was  up  ? 

FitM-Fat,  No,  mv  lord:  Mr.  Savage  spoke 
to  him,  and  asked  him,  if  be  knew  him ;  he 
only  looked  on  him,  and  by  a  turn  of  his  head 
seemed  to  answer  him  yes. 

L.  H,  St.  On  the  oath  you  have  taken,  did 
you  hear  him  speak  to  my  lorciof  Pembroke  at 
any  time  before  he  was  struck  ? 

FitX'Fat.  Yes,  my  lord,  he  had  spoken  be* 
fore,  and  I  saw  his  lips  mafce  a  motion  towards 
my  lord,  but  what  he  said,  I  know  no  otherwise 
tbian  as  I  said  before. 

JL  H.  St.,  My  lord  of  Pembroke,  will  your 
lordship  ask  this  witness  any  questions? 

M.  afF.    No,  my  lord. 

Att,  Gen,  W^  ..have  now,  my  lord,  done 
with  the  witnesses  tlftt^  were  by  when  the  fact 
was  committed ;  by  all  .'whom'  your  lordships 
hear,  tbe  blows  were  ad^ven  by  my  lord  of 
Pembroke,  and  in  their  dompaay ;  they  are  all 
gentlemen  of  qoality,  and  therefore,  I  believe^ 
spesK  the  truth :  we  will  now  cal}  some  wit* 
nesses  that  were  with  the  unfortunate  |;entle- 
man  in  his  nckness,  whereof  one  was  his  phy- 
sician, another  his  nurse,  and  others,  who  were 
often  with  bim,  and  after  his  death  had  a  view 
of  the  body.  These  wilt  give  your  grace  and 
my  lords  an  account,^  that  he  died  of  those 
4Q 
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woQDdft  and  broises  he  then  received ;  they  are 
these  four,  Dr.  David  Brace,  Mr.  Thomas 
Herae^/Mr.  CharlefJackson,  and  Ah'ce  Avery. 

CL  of  Cr,  Hearken  to  me,  vou  four.  The 
evidence  that  you  and  every  of  you  shall  give 
for  our  sovereign  lord  the  king,  against  Philip, 
earl  of  Pembroke,  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth ;  so  help  you 
God. 

X.  H.  St,  Whom  do  you  call  first,  Mr. 
Attorney  ? 

Att,  Gen,  Dr.  Bruce,  my  lord  :  pray,  sir, 
acquaint  my  lord  high  steward  his  grace,  and 
my  lords  the  peers,  what  you  know  of  Mr. 
Cony's  sickness,  and  the  cause  of  his  death,  as 
you  apprehend. 

Dr.  Bruce,  May  it  please  your  grace,  all 
that  I  can  evidence  in  particular  of  Mr.  Cony's 
sickness  is  this :  on  Monday  rooming  after  bis 
being  in  company  of  the  earl  of  Pembroke,  I 
was  sent  for  to  come  to  Mr. -Cony's  lodgings, 
and  about  ten  of  the  clock  I  came ;  he  was 
then  in  eitremity  of  pain  in  both  shoulders,  so 
that  be  could  not  move,  and  his  pains  were  so 
acute,  that  he  could  not  admit  of  touching : 
upon  the  abating  of  tliose  pains  by  ray  appli- 
cation the  next  day,  he  then  began  to  com- 
plain of  pains  in  his  belly,  bat  those  not  so  ex- 
treme as  those  in  bis  shoulders ;  after  some 
applications  thereto,  he  complained  of  both, 
but  in  a  little  time  was  so  eased,  that  be  kept 
well  all  night,  and  till  nine  or  ten  the  next 
morning.  The  next  day,  which  was  Wednes- 
day, when  I  came  to  see  him,  I  told  him  of 
the  common  report  of  his  being  kickt;  he 
teemed  displeased  that  such  a  thing  should  be 
reported,  and  throwing  down  the  bed-clothes, 
shewed  me  his  belly,  but  I  could  not  see  any 
-blemish  qpon  it  then,  either  by  discolouring  or 
bruising ;  T  found  him  indeed  very  backward 
in  receiving  remedies,  but  left  him  then  in  a 
hopeful  way  of  recovery ;  but  I  saw  him  not 
after,  because  being  sick  myself,  I .  could  not 
attend  him. 

Att.  Gen,  Did  he  complain  of  any  hurt 
about  liim  then  i 

Bruce,    Only  in  his  belly. 

Att,  Gen,    Did  you  then  see  his  belly  ? 

Bruce,  Yes,  sir,  for  he  threw  away  tlie 
clothes. 

Att,  Gen.  Did  you  see  upon  his  breast,  or 
any  where  else? 

Brace,  He  did  not  complain  of  any  ail 
there,  so  I  lookt  not  for  any  thing. 

Att,  Gen.  What  did  he  complain  of  when 
you  oame  first  to  him  ^ 

Bruce,    Only  his  shoulders. 

Att,  Gen,  And  after  his  beUy  }'~'Bruce,  Yes. 

X.  H,  St,  Hark  yOn,  doctor,  what  day  was 
that  yon  came  to  look  on  his  belly,  whether  he 
had  any  bruises  or  no? 

Bruce,     Wedaesday  morning,  my  lordi    " 

X.  H»  St,  And  then  you  say  upon  your 
«aih,  you  saw  there  no  swelling  or  discolouring? 

Bruce,  None  at  all,  my  lord ;  I  gave  it  in 
upon  my  onth  before  the  coroner,  and  the 
ianoLe  I  say  now. 


Att,  Gen.    We  fai^ve  dooe  with  the  Doctnr, 

my  lord.  • 

X.  H,  St.  My  lord  of  Pembroke,  will  yoar 
lordship  examine  him  to  any  thing? 

E.  of  P.    No,  my  lord. 

Att,  Gen.  Then  there  is  Mr.  Hemes ;  piaj, 
sir,  acquaint  my  lords  what  you  know  "oi  Hin 
gentleman,  Mr.  Cony,  and  first  pray  job  icB 
bis  ^race  when  you  came  to  him  firat. 

Hemes,    It  was  on  Monday  morning  after 
this  accident,  about  eight  of  the  clock. 
N  Att.  Gen,    Did  he  send  for  you  ? 

Hemes,    Yes,  sir, 

Att.  Gen,  How  did  you  find  bios  when  yoa 
came  ? 

Heines,  In  great  eitremity  of  pain,  waA 
very  sore,  complaining  of  pains  over  all  -fait 
body,  especially  on  bis  shoulders  and  buttocks. 
Then  the  doctor,  who  came  in  soon  after,  did 
apply  plaisters  to  him,  and  when  be  anointed 
him  he  was  so  sore,  that  he  could  not  endure 
any  oue  to  touch  him,  nor  could  we  tell  bow 
to  tnm  liim  in  his  bed,  or  how  to  place  him  sn 
as  to  apply  the  ointment,  bit  were  fain  to  gel 
a  sheep-skin  to  wrap  him  in,  and  by  piUovs^ 
aad  a  broad  joint-stool,  raise  him.  up  by  de- 
grees :  I  did  then  look  upon  his  body,  but  mat 
no  swelling  or  bruise  there. 

X.  H,  St,    Did  you  see  his  belly  ? 

Hemes.  No,  my  lord,  but  he  did  corapiaii 
of  an  inward  grief  there. 

Ait,  Gen.  When  did  he  first  complain  of 
that? 

Hemes.'   The  first  morning  when  I  came. 

Ait.  Gen,  Wliat  words  did  he  then  use? 
tell  the  very  words  he  used,  if  you  can  remem- 
ber them. 

Hemes.  No,  sir,  I  cannot;  but  he  coia- 
plained  of  a  great  soreness  in  his  belly,  and  aa 
inward  soreness. 

Att.  Gen,     Where,  in  what  part  of  his  body? 

Hemes,    In  his  belly,  I  say. 

Att.  Gen.  Well,  now  go  on;  how  long  did 
you  continue  with  him  ?  how  many  days  did 
you  tome  to  him  ? 

Hemes,    I  came  to  him  every  day  ail  aloog. 

Att.  Gen.  Were  you  with  him  till  thedij 
he  died  ? 

Hemes.  Yes;  there  was  indeed  a  new  phy* 
sician  sent  for,  but  I  saw  him  all  aloog  usoallj 
once  a  day. 

Att.  Gen.  Did  he  complain  more  than  once 
of  bis  belly? 

Hemes.    Yes,  al  1  along  firom  the  fi rst  momiagi 

X.  H,  St,  Did  you  see  him  opened  after  it 
was  dead  ? 

Hemes,    Yes,  my  lord. 

X.  H.  St,  What  ^^n  yon  say  a»  to-  whit 
you  saw  on  him  then  ? 

Hemes.  When  he  was  opened,  in  the  lower 
part  of  his  belly  there  was  a  great  deal  of  blood 
gathered  together  on  both  the  hypocondria's 
which  is  not  usual ;  I  cannot  tell  the  meania^ 
of  it,  the  physician  knows  that  best. 

Att,  Gen.    Was  it  congealed  black  bloiMii 

Hemes.    It  was  of  au  ugly  colour.^ 

Att,  Gem    What  colour 2 
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Jffemes.    Of  a  blackish  lit  id  ^oar. 
^tt.  Gen*    Have  you  obsenred  it  ofttji  io 
in  others?  have  you  used  to  see  peofUe  opened 
At  ocher  liines? 

Sr^mit,    No  indeed,  not  I,  biit  very  seldom. 
Jktt,  Gen,    Well,  then,  stand  down  you,  for 
^Mre  have  done  with  you. 

Z^.  If.  St,    My  ford  of  Pembrukei  have  you 
amy  thing  to  say  to  him  ? 
JB-  of  P.    No,  my  loid. 
X».  If.  St,    Then  call  your  next  witness. 
Jktt,  Gen,     That  is  Mr.  Jackson.     Pray 
Tvoy  sir,  tell  my  lords  what  you  know  of  this 
buMoess :  when  were  you  sent  for  to  Mr.  Cony  ? 
JiMckion.    On  Wednesday. 
^it»  Gen.  What  acquaintance  had  you  with 
faam  ? 

JacktoH,  I  had  a  very  particular  acquaiu- 
Uinc«  with  him,  and  I  looked  upon  him  as  a 
person  of  a  strong,  healthy  constitution,  and 
not  subject  to  any  dangerous  distemper  ;  my 
acquaintance  with  him  was  of  twelve  years 
standing,  and  therefore  I  must  needs  know  hiqi 
prettv  well.  Upon  the  Wednesday,  after  this 
acciifent,  hearing  he  was  very  weak,  I  went  to 
▼istt  htm,  and  when  I  came,  he  told  me,  he  had 
been  troubled  with  very  unusual  swooning,  and 
then  fell  into  one  of  them,  but  with  some  cor- 
dials we  revived  him  aftain,  when  we  thought 
all  of  us  be  had  been  dead.  The  Friday  and 
Saturday  before  he  died,  I  was  v^ith  him  ail  day ; 
he  <x>m plained  of  great  griefs  in  his  belly ;  he 
said,  he  had  great  torment  there,  and  believed 
he  had  received  some  ill  osage  lately,  which 
occasioned  these  pains. 

jltt.  Gen,    From  whom  had  he  received  it? 
Jackson.    He  was  very  sparing   in  telling 
whom  it  came  from. 

jAtt,  Gen,    Who  did  he  name? 
Jackson,    He  said,  he  was  a-drinking  with 
my  lord  of  Pembroke;  but  he  was  in  such 
pednn,  that  I  could  not  ask  him  many  qoestions 
which  he  would  answer. 
-  Att,  Gen,    Where  were  his  pains  ? 

Jackson,    In  bis  lower    belly,  and  he  had* 
sometimes  strange  fainting  fits. 

Att,  Gen.    When  did  be  first  complain  of 
his  fits  to  you  ? 

Jackson.    On  the  Wednesday. 
Alt.  Gen,     When  did  he  die  ? 
Jackson,    On  Monday  following.  ' 
Att.  Gen,    Did  he  ct>aiplain  on  Saturday  of 
his  belly? — Jackson,  Yes. 

L.  H,  St,    What  discourse  bad  you  furdier 
with  him  ? 

Jackson,    None  but  what  I  tell  your  lordship^ 
that  1  con  remember. 

L.  JET.  St.    My  Lord  of  Pembroke,  have  you 
any  thing  to  say  to  him  ? 
E,  of  P.    No,  my  Lord. 
X.  H.  St,    Who  is  tiext  tlien,  Mr.  Attorney  ? 
Att.  Oen,    Alice  Avery,  my  Lord,  who  was 
his  nurse— Were  you  attending  upon  Mr.  Cony 
in  the  time  of  his  sickness  ? 
Avery,    Yes,  f  was. 

Att.  Gen,    Pray  tell  my  lord   your  whole 
knowledge. 


Avery.     When  be  camt  in  onthe  Monday 
morning,  I  found  be  was  very  ill,  and  couM 
not  well  stand  :  Sir,  said  I  to  him,  sure  you  art   • 
verv  much  in  beer ;  no,  said  he,  I  am  very  sore, 
and  full  of  pain  :  sir,  said  I,  I  believe  you  have  * 
been  in  some  bad  company  :    yes,  said  he,  I 
have  been  in  some  company,  where  1  have  re- 
ceived a  great  deal  of  wrong,  I  am  not  able  to  : 
go  nor  stand,  I  have  been   beaten  and  kicked 
more  than  ordinary,  I  was  never  so  abused  in 
all  my  life  ;  and  upon  his  dying  bed  he  wished 
to  God,  he  had  never  been  in  my  Lord  Pem- 
broke's company,  for  he  did  think  in  his  con- 
science my  Lord  had  been  the  death  of  him. 

Att,  Gen.    Speak  that  again. 

Avery,  He  wished  to  God  he  had  never 
been  in  my  Lord  Pembroke's  company,  for  he 
dM  think  in  his  conscience  that  he  luid  been 
th^  death  of  him. 

X.  If.  St,    How  long  before  he  died  was  that  ? 

Avery^  About  two  or  three  boors  before  he 
died. 

Att,  Gen,  Did  he  continue  sensible  to  the 
time  that  he  died  ? 

Avery.    Yes»  to  the  last  minute. 

Att.  Gen,  How  often  did  he  complain  of 
his  pain  ? 

Avery,  All  along  from  the  time  be  came 
out  of  my  Lord  Pembroke's  company. 

Att.  Gen,^    What  time  did  he  come  home  ?  . 

Avery.  About  7  or  8  of  the  clock  on  Mon- 
day morning. 

Att,  Gen,  Where  and  what  part  did  ha 
complain  of  then  ? 

AT^ery.    His  sides  and  all  parts  about  him. 

An.  Gen,  How  often  did  you  discourse  witli 
liim  about  his  pain  ? 

'  Avery.    Every  day  divers  times,  from  the 
time  he  came  home  till  he  died. 

Att,  Gen,  And  he  spoke  those  words  a 
little  before  he  died  ? 

Avery.  Yes,  and  i>ften  complained  of  his, 
being  abused. 

X.  H,  St.  My  lord  of  Pembroke,  will  you 
ask  this  woman  any  questions  ? 

E.  of  P.    No,  my  Lord. 

X.  H.  St,  Have  you  any  more  witnesses, 
Mr.  Attorney  ? 

Att,  Gen,  Now,  my  Lord,  we  shall  call 
three  more  that  had  a  view  of  the  body  after 
his  death,  upon  the  coroner's  inquest,  who  will 
give  your  grnce  an  account  what  appearings  of 
murder  were  there  visible ;  and  they  are, 
Richard  Wheeler,  W  illiam  Brawn,  Thomas  R9- 
berts. 

CL  of  Cr.  Lay  your  hands  on  the  book  : 
the  evidence,  &c. 

Att.  Gen,  Which  is  Mr.  Brown  ?  Did 
you  see  the  body  of  Mr.  Cony  after  he.  was  dead  f 

Brown,  Yes,  mj  lord,  1  was  one  of  the  co- 
roner's inquest,  which  after  view  of  the  body 
went  into  another  house  ;  but  some  of  us  see- 
ing the  body  swelled  at  that  rate  as  it  was, 
and  being  unsatisfied  of  the  cause,  went  back 
again  to  look  upon  it,  and  there  I  saw  upon 
his  right  breast  a  great  black  bruise  ;  and  I 
looked  upon  the  cau],  which  was  all  wasted 
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away ;  ind  6b  faU  left  side  again  a  great  hlntk 
ffj)Dt«  and  in  the  boctom  of  hit  beUy  aquaotitj 
of  very  ill-iookcd  btocxl* 

Ait,  Gn.  When  wm  thn  yoir  taw  it  ?  wlmc 
day  ?  bow  long  after  his  death  ? 

Bramn,  The  day  after  he  died. 
I    Att,  Oen,  Where  did  you  observe  any  hart 
and  brime  upon  him  besides? 

Brown.  A9  he  lay  b^ore  he  was  opened,  we 
saw  him  ail  over  ewelled  at  a  prodiftiooi  rate, 
afad  black  and  bloein  divers  placet ;  so  that 
I  was  unsatisfied  till  I  had  seen  the  inward 
parts,  and  therefore  went  up  ood  saw  what  I 
said  before. 

L,  H,  St,  Did  yoa  know  the  genilenkan  be- 
fore ?-— firevii.  No,  my  Lord.^^ 

L,  H,  8t»  My  Lord  of  Pembroke,  do  yon  de- 
sire to  ask  him  any  thing  ? 

E.  cfP.  No,  my  Lord. 

L,  n,  St.  Then  go  on,  Sir. 

Att.  Gen,  Richifd  Wheeler,  pray  tell  my 
Lord  what  you  know. ' 

'  Wheikr.  My  Lord,  I  was  summoned  upon 
ihe  Jury  by  the  Coroner,  and  according  to  my 
duty  I  made  such  an  inspection  as  I  could  into 
the  body ;  I  did  observe  upon  bis  right  breast 
■a  very  black  and  great  bruise,  which  was  in- 
deed of  anotbeiH^ttise  colour  than  that  of  set- 
tled blood,  for  f  have  of  m^  own  knoWliidg^ 
iiad  a  sad  experience  of  that  kind. 

Att,  Gen,  Did  yoa  know  the  gentleman  be- 
fore ? 

Wheeler,  Yh,  I  knew  the  gentleman  very 
well,  and  I  had  not  known  him  to  be  the  same 
person  then,  but  bv  their  description  that  were 
about  bim,  for  aH  the  parts  of^  his  body  were 
most  violently  swelled. 

Att,  Gen,  Did  you  see  the  settled  blood  at 
the  bottom  of  his  belly  } 

WkeeUt.  Yes;  and  as  I  was  infotmed,  that 
was  occasioned  by  his  being  forced  to  lie  6n 
his  back  nontinufdly,  because  his  pain  woilid 
not  suffer  him  to  move :  that  on  the  side,  and 
ribs,  was  a  perfect  bruise. 

Att,Gen,  Where  is  Mr.  Roberts?  Did  yon 
4ee  this  gentleman's  body  afler  his  death } 

Roberts,  I  Saw  the  body  i^er  it  was  opened 
and  viewed  the  inward  lower  parts  of  the  belly, 
where  there  was  a  quantity  of  blood  gathered 
together. 

Att^  Gen,  Was  it  more  black  in  that  part 
ikan  in  others  ? 

Roberti.  It  was  black  congealed  blood. 

Atf,  Gen.  How  broad  were  the  spots  h 

JRjobertM,  About  the  breaath  of  my  band. 

L.  B.  St,  Mr.  Roberts,  did  yoa  see  the  lefl 
eide  of  the  belly  bruised  ? 

Roberts,  Yes,  my  Lord ;  and  (aS  I  said)  in 
the  lowet*  inward  parts  black  congealed  bldod. 

X.  H.  St,  Was  there  any  swelling  ? 

Roberts.  Yes',  my  Lord,  very  mnch. 

L.  H,  St,  The  Doctor  that  was  examined  be- 
fore, said  there  was  no  swelling  nor  discolouring. 
>  Att.  Gtn.  He  did  so,  my  Lord ;  •  but  this 
i^  Steveral  days  after  that. 

L,  H,  Si.  My  Lord  of  Petnbrokei  will  yon 


E,  of  P.  No,  my  Lord. 

Att.  Gen,  My  lindv  wo  have  bet  < 
more  for  the  king,  and  that  is  Mr. 
Cony,  who  is  brother  of  the  gend< 
died,  who  will  giv«  yoo  an  acoounc  what  he  nid 
ill  bis  sickness ;  and  the  saying*  of  a  djmg  nan 
in  such  circumstances  are  vemarkaMe. 
«    Ci,  ofCr,  Cfaarl^  Cony,  hearkeKto  jomr 
Oath.    The  evidence,  6ic. 

Att.  Gen,  Now,  Mr.  Cimy^  tell  his  grade 

ithe^ibudk 


my  Lords  the  occasion  of  yon^bfot 
and  death. 

Cony.  May  it  please  yoet  Gtaoe,  ob  MoMlay 
tlie  4tb  uf  February  I  was  sent  for  by  my  bio* 
ther,  about  nine  of  the  dock  in  the  momiilg,  to 
come  to  speak  with-him,  hot  not  believing  bis 
business  to  be  urgent,  deferred  mv  going;  tbe 
messenger  immediately  comes  back  agaiii,  and 
telU  me  my  brother  was  exoeedinK  ill :  ai  tooa 
as  I  came,  I  found  him  almost  dying,  bis  eyes 
set,  and  he  extremely  ill,  but  ae  rc«overed  lum 
in  a  little  time :  whilst  he  complained  of  great 
pain^  I  examined  what  mif  ht  be  tb^  canic,  and 
where  he  had  been  last  night  (for  I  underatnod 
he  came  not  home  till  morning^  and  ki  vrbat 
company.  And  when  I  was  told  of  my  Lord 
Pembroke's  company,  who  had  strbcfc  hi* 
down  with  a  box  of  ^be  ear,  both  be  and  I 
quickly  concluded  how  hn  til  tame :  bat  to  be 
satisfied,  (he  telling  me  he  conid  not  itsucmbef 
what  he  did)  we  sent  for  the  drawer,  to  know 
the  trncb  of  the  matter :  hot  in  the  mean  tone 
to  comfort  him,  I  told  him  I  hoped  it  was  only 
a  fainting  fit,  which  would  be  over  again  in  a 
while.  The  drawer  camCi  and  did  assnie  Me 
that  my  lord  did  never  strike  him ;  which  apoa 
assurance  I  did  believe,  especialiy  when  he 
came  again  in  the  afternoon^  and  told  me  the 
same  story.  All  the  while  be  was  in  tbe  hor- 
ridest  pain  that  could  be,  and  could  not  be 
touched,  but  was  forced  to  lie  ufon  his  back. 
The  Doctor  told  us,  for  applicatioo  to  ease  his 
pain,  tbe  best  thing  to  wrap  hia  in  was  a  whole 
wether's  skin ;  which  we  did  at  two  of  tbe 
clock  in  the  afternoon,  by  the  help  of  a  chi- 
rurgeon,  raised  him  up,  and  pat  on  htm« .  On 
Tuesday  mdrning  I  sent  to  anow  how  he  did, 
being  necessitated  to  go  another  way ;  be  seat 
word  back,  he  waspresty  well  kt  ease,  and  had 
rested  pretty  well  Oo  Wednesday  ht  rose, 
and  sat ;  on  Thursday  he  was  so  well,  that  be 
would  have  seme  friends  to  dine  with  him  in 
his  chamber ;  on  Friday  he  was  a  little  ill  again, 
bot  on  Ssturoay  he  was  so  well^  chat  he  wonki 
have  ffone  abroad,  and  truly  we  did  never  (I\n 
sure  I  did  not)  believe  ht  would  have  died,  tiM 
about  two  hours  before  he  died.  One  day  when 
Dr.  Conquest  came  out  of  his  chansbar,  he 
seemed  to  be  in  a  hutf,  and  said,  be  was  only 
kept  there  to  do  the  drudgery ;  and  when  I 
asked  him  what  be  tliought  of  my  bmtber? 
he  answered  me  short,  I  cannot  teft  whe- 
ther it  be  a  Pembroke-kick  or  no.  And 
when  T,  upon  the  report  of  Ay  lord's  hatita| 
abused  him,  (which  yet  upon  the  drawer^  an* 
swer  I  believed  not)  spoke  to  hhn  abobt  h^  he 
would  seem  displeased  any  should  nlWlili  Ht 
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hc^oooe  ind^vrf  tM  me,  lie  bad  9om«thhic  else  1 
.«•  rev«al  to  tte  Doolor^  bet  wbat  it  ww  IctiD' 
not  teU/ 

^^^.  Gmi.  Did  yo«  apfMritakd  btin  to  be  8» 
ill  •«  bft  was  } 

Cony.  No,  I  never  believed  it,  till  en  bour 
before  he  died ;  and  tbit  ii  all  that  I  can  laj, 
f»y  Lxml. 

X.  H.  Si,  Will  you,  oij  Lord  P^breke,  ask 
Mr.  Coot  tiny  qnestioa? 

Jf.  of  P.  I  desire  your  Grace  to  ask  bim  wbat 
cfainirgeoBS  the^  wbre  that  did  riew  ibe  body 
atfter  dead.' 

L.  fl*.  St*  Mr.  Ceny,  cosie-  forward.  My 
Lord  of  Pembroke  desires  to  know  what  chi- 
rumeous  viewed  the  body  ? 

Cony,  Mr.  Snell  the  ehirafgeon,  t  think  my 
Lord. 

£.  ^  P.  I  "desire  yonr  Grace  he  may  be 
examined. 

X.  H.  St,  If  the  king's  ooonsel  have  done, 
then  your  lordsliin  miiy  examine  who  you 
pleases  what  would  yoar  lordship  euunine 
into^ 

£.  qf  P.  To  give  your  Grace  an  account 
wbat  might  be  the  cause  of  the  UoOd  found  in 
Mr.  Conv's  body. 

Att.  Gen.  .  seeaese  we  did  emit  to  examine 
Jackson  to  that  matter,  we  desire  lor  the  king 
we  maf  call  him  to  that  point  now. 

£.  H.  St, .  You  shoDid  ha^e  examined  all 
your  witnesses  fully  at  first. 

Att,  Gen.  Weacknowlei%eit,mylord;  but 
since  we  did  forget  it,  we  bambly  crave  leare 
to  do  it  now.  ' 

X.  H,  St.  Here  is  Mr.  Jackson^  what  do 
yon  ask  him  P 

Ait.  Gen.    Mr.  Jackson,  were  you  present 
at  ttie  opening  of  Mr.  Cony's  body? 
Jackson.    Yes,  sir. 
Ait.  Gen.    Wbat  did  you  see  there? 
Jaektdn.    There  was  an  extraordinary  quan- 
tity of  cxtravosated  blood  in  the  lower  pact  of 
bis  belly. 

X.  H.  St.^    £xt(ava9ftted  blood  ? 
Jackton, "  Yes,  my  lord. 
Att.  Gen.    How  might  that  come?  Might 
i^  not  proceed  from  a  natural  cause? 

Jackson.  I  believe  it  came  from  some  bruises 
given  him,  and  from  some  violences  that  were 
,    done  to  him. 

Att.  Gen.    In  the  belly  was  it  ? 
•  Jackson.    Yes,  in  the  belly. 

Att.  Gen.  You  saw  then :  Did  you  see  any 
swelling  there  > 

Jiicktoh.  Yes,  and  the  diaphragma  bmis- 
ed|  ^c, 

Att.  Gen.    Now,  my  lord,  we  have  done 
with  our  evidence  for  the  king. 
,  •  X.  H.  St,    My  lord  of  Pembroke,  if  your 
Ibrdship  have  any  witniess  to  call,  or  will  say 
any  thmg  ^r  yourself,  now  is  the  time^ 

EqfP.  Idesireyoorgracetliat  Dr.  Lower, 
and  Dr.  Conquest,  and  one  Mr.  Raven,  may 
be  examined  for  me. 

X.  if.  St.  Call  Dr.  Lower,  Dr,  Co<jq*^t> 
ahd  Mr.  Rti¥«h, 


ClqfGr.  Here  ibey  are,  BMiiie  yitoA  ibr 
tbeas. 

X  JBT.  St.  My  lord  of  Petobralte^  mh^  ^ 
your  lordship  begin  with  f 

E.  of  P.    Dr.  Conqoest,  toy  hod. 

L.  a.  9t,  DoetoTi  yoa  are  not  opo*  yt»air 
oath*,  bat  yon  must  have  a  sttict  oait  MoA 
yon  say,  fbr  these  will  be  a  g6od  aseovHf  to  be 
taken  of  it  at  another  place,  and-  it  being  n 
testimony  befbee  a  eoutt  of  juiMcatore,  the  Ob*- 
ligation  upon  you  to  speak  the  tmtb  is  aegNal^ 
as  if  you  did  swear. 

Dt.  Conqitist.  The  acoonnt  t  now  giw,  say 
lord,  is  that  account  which  I  gave  npan  my 
oatfa  before  the  coroner* 

X  /f.  8t,  You  must  give  it  agak  vha  ewt  / 
we  mast  not  read  year  examination  bifbrtf  thi 
Coart; 

Coa^ctf .    The  first  occasion  I  bad  to  see 
Mt.  Cony  as  a  physician^  was  abont.thre* 
months  before  this  nnhappy  aeeident;  he  wai 
then  in  a  fainiin|  fit  at  the  Rose*Taverft,  ice. 
where  I  was  tsnt  for  to  him :  He  bad  (of  ball' 
an  hour  Iain  qntte  dead,  as  they  tfaought^  btt% 
with  their  rubbing  him,  and  giving  bim  SoUmb 
mulled  sack,  he  was  eorae  tommself  jost  as  X 
came,  bat  he  had  no  pulse^  and  was  relapiiis^ 
into  his  fit  t  I  gaVe  him  soine  drops  and  oet dials^ 
and  seat  him  home  pretty  well  again.    W^ 
went  fcom  thetice,  and  the  next  morning  ht9 
man  came  to  call  me^  and  told  me  his  mast^ 
was  dying,  which  was  (as  I  take  it)  thfi  6tb  df 
December  last.    When  I  came  thit^^r,  I  found 
his  roan  sitting  by  the  fire;  and  asking  fbr  his 
master  he  told  me  he  was  asleep ;  I  was  some* 
thing  vext  at  the  fellow  fbr  troubling  of  m^  so, 
and  while  I  was  speaking  to  him,  Mr.  Cony  at 
last  heard  my  roice,  and  calling  me  to  him, 
desired  me  I  would  come  again  in  the  lifter* 
noon,  for  he  had  a  mind  to  ttsi  this  morning : 
I  came  at  on«  of  the  clock  again,  where  t 
found  him  very  iU,  and  very  melanoholy ;  he 
wept,  and  sent  hi»  man  down  s^irs,  and  when 
the  man  was  gone,  I  asked  him  what  was  the 
occasion  ?  He  told  me>  be  found  so  |r^t  *ft 
oppression  at  his  hearty  that  he  could  hardly 
speak :  t  desired  he  would  take  some  advice, 
and  send  fi)r  another  pl^sician ;  but  he  would 
have  none  else,  bat  would  needs  go  abroad  that 
afternoon ;  I  desired  him  all  I  coahl ;  btat  not 
prevailing  with  him,  I  gav<^  him  sooM  cordial 
drops,  and  desired  him  to  return  hom^  b^ 
times ;  bat  he  did  not,  but,  as  I  b^rd,  drank 
veiy  hard,  and  returnol  not  till  vei^r  lAte.    In 
short,  in  the  space  of  two  months,  1  have  bfteft 
called  out  of  my  bed  above  twenty  rimes,  t6 
give  bim  advico)  and  to  recover  him  ^ut  of  hit  * 
fits :  but  he  would  take  no  advice,  do  wbKkteV^ 
I  could.    After  this  was  hb  me^ng  tfitb'my 
lord  of  t^embroke,  which  he  thtn  gave  mb  rMa* 
tioo  of:  He  told  me,  he  bad  beefi  with  Mr. 
Goring 'in  the  city  that  day  drfaking  hAid,  and 
when  he  came  to  Long's  he  was  so  extremdy 
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dmnkj  chut  be  conld  doc  remeiiibec  any  thing 
that  was  done  there,  but  finding  liimself  much 
in  pain  the  next  day ;  he  was  so  ignorant  of  the 
transactions  there,  that  he  only  thought  be  had 
had  several  falls  off  the  chairs  near  the  fire ; 
he  said  indeed,  he  afterwards  sent  to  encjuh'e 
what  had  passed  in  his  company  that  night, 
•and  be  heard  my  lord  of  Pembroke  shonld  g^ve 
him  a  bo<  on  the  ear,  but  he  remembered  it 
not.  Two  or  three  days  afi»r  he  sent  for  me 
and  told  me*  now  he  would  take  advice  of  roef, 
and  enter  into  a  course  of  physic;  but  know- 
ing his  conditiun  to  be  so  bad,  I  would  not 
^Knture  upon  it  alone,  and  desired  that  he 
would  join  some  one  else  with  me  in  consulta- 
tion :  ne  asked  me,  what  physician  he  should 
send  iotf  1  desired  him  to  name  any  one  w  bom- 
be  had  a  mind  tu ;  he  said  he  knew  none,  and 
therefore  would  have  me  take  whom  I  would, 
and  then  named  Dr.  Lower,  and  obtained  his 
consent  to  have  his  advice,  whom  I  brought 
with  me  to  his  lodgingi.  And  the  Saturday 
before  he  died,  as  we  wf  re  coming  in  the  ooach, 
I  told  Dr.  Lower  what  I  had  known  of  hisMis- 
temper  before,  and  what  might  be  the  occasion 
of  i^  which  (when  we  came  thither)  I  repeated 
again  in  Mr.  Cony's  presence,  who  did  confess 
the  whole  to  be  as  I  said,  that  be  had  been  a 
very  hard  drinker  of  wine,  and  strong  waters 
upon  it,  which  had  ^he  believed)  caused  a  stag- 
nation of  blood  in  his  body,  which  might  be  tbe 
occasion  of  his  fainting  fits.  •  We  consulted  the 
whole  cause;  he  owned  no  blow  or  kick  that 
be  had  received,  neither  did  I  believe  his  in- 
traib  had  received  any  »uch  prejudice,  because 
I  saw  him  myself  take .  two  or  three  glisters,  as 

Sarticularly  that  evening:  Yet  he  would  not 
e  regoUr,  but  that  night  drank  three  whole 
unkards  of  cold  small  beer,  which  did  put  him 
into  a  very  violent  fit  of  the  gripes.  He  sent 
lor  me,  and  having  left  him  pretty  well  I  won- 
dered what  alteration  could  cause  so  violent  a 
distemper  in  liim  so  suddenly ;  He  fell  a  vomit- 
ing, and  vomited  all  night;  and  when  I  came 
and  found  him  in  a  dying  fit,  I  gave  him  some 
drops  I  had  about  me,  and  fetched  him  to  life 
again ;  but  still  be  was  very  bad,  and  he  had  a 
glister  for  the  gripes;  he  would  fain  have  had 
jome  more  small  beer,  which  I  dissuaded  him 
ftom,  and  advised  him  rather  to  white-wine- 
poiset-drink,  but  he  swore  a  great  oath  he 
would  have  small  beer.  Dr.  Lower,  I  suppose, 
saw  him  that  morning.  An  hour  before  he 
died  I  came  again  and  thought  fit  to  blood, 
and  so  he  was ;  be  bled  about  eight  ounces, 
and  was  a  little  better,  so  I  left  him :  An  hour 
after  I  4|ame  again,  and  found  he  was  dead ; 
but  for  bis  complaining  of  any  bruise  or  hurt 
that  way  received,  I  remember  not. 

JLH,  Si»  Did  you  see  him  after  he  was 
dead,  and  wl^ii  he  was  opened? 

Conquest,  Yes,  my  lord,  I  did  see  him 
opened. 

L,H.  Si^    What  was  your  judgment  then  ? 

Conquest,  My  lord,  there  was  dotted  blood 
among  the  bowelsi  that  was  extravasated. 
My  lord,  the  breaking  out  of  which,  I  did  at- 


tribute to  tlie  great  quantity  of  soaall  be«r  he 
had  drank,  and  the  gripings  that  followed  upon 
it ;  hut  the  boweb  were  none  of  them  touched, 
and  he  himself  attributed  his  fits  to  that. 

L.  H.  St,  Mr.  Attorney,  will  yon  ask  him 
any  cross  question  ? 

Att,  Gen,    No,  my  lord. 

L.  H.  St,  Then,  Dr.  Lower,  pray  speak 
your  knowledge. 

Lower,  All  the  account,  my  lord,  that  I  can 
give  is,  that  the  day  before  Mr.  Cony  died, 
Dr.  Conquest  did  come  to  me  to  desire  to  go 
with  him,  and  by  the  way  (as  he  related)  told 
me  the  manner  of  his  fits,  and  what  he  thought 
was  the  occasion  of  them;  and  in  this  dis- 
course we  continued  till  we  came  to  his  lodg-. 
ings,  where  we  found  him  in  his  bed;  and 
when  he  was  up  Dr.  Conquest  repeated  what 
he  had  told  me  before,  and  he  acknowledged 
ail  that  to  be  true :  I  myself  asked  him  many 

Questions  liow  he  found  himself:  he  said,  those 
ts  came  upon  him  suddenly  by  sickness  upon 
his  stomach ;  but  there  was  hot  any  discourse 
in  my  hearing,  of  any  bruise  or  hurt  tliat  way, 
nor  had  I  any  reason  to  suspect  any  such  thing 
should  be  the  cause  of  his  illness,  for  he  had 
no  symptom  of  a  fever  upon  him,  either  in 
tongue,  pulse,  or  urine,  which  would  have 
been,  had  he  owed  his  distemper  to  any  thing 
of  that  kind.  The  next  day  I  was  sent  for  u 
him  earl^,  but  my  necessary  attendance  on 
•other  patients  woufd  not  let  me  come  quickly 
to  him :  when  I  came  I  found  him  dying,  and 
seeing  no  hopes  of  his  recovery,  left  him;  I 
was  desired  to  be  present  at  the  dissection, 
but  because  of  the  rumour  of  this  business,  I 
said  it  would  be  a  troublesome  matter,  and 
therefore  would  purposely  avoid  it. 

X.  H,  St.  So  you  did  not  see  him  dissected  ? 

Lower,  No,  my  lord,  I  did  fear  heing 
troubled,  and  would  have  avoided  it,  but  could 
not,  it  seems,  for  I  am  here  come  to  testify 
this. 

L.  H,  St,  Did  he  use  any  words  to  yoa 
whilst  he  was  sick,  complaining  of  any  abase 
or  wrong  offered  him  by  beating  or  kicking  i 

Lower,    No,  my  lord. 

£.  H,  St.  How  long  was  it  before  he  died 
that  you  saw  him? 

Lower,  It  was  on  Saturday  at  four  of  tht 
clock  in  the  afternoon,  and  he  died  on  Son- 
day  at  noon. 

'L.  H,  St,  And  when  you  came  to  see  him 
again,  you  found  him  dying  ? 

Loiter.    Yes,  my  lord. 

L.  H,  St,  But  you  say,  all  the  time  y9" 
were  with  him,  you  saw  no  symptom  of  a  fevsr 
on  him  ? 

Lower,    No,  none  at  all,  my  lord. 

L.  H,  St,  I  then  ask  you  this  question, 
doctor,  can  any  man  be  mortally  hurt  and 
bruised,  whereof  he  may  languish,  and  not 
have  a  fever  ? 

Lower,  According  to  my  knowledge  and 
experience,  my  lord,  usually  and  most  g(XA- 
monly  upon  a  mortal  bruise,  an  inflammatioa 
follows,  and  that  inflammation  causes  a  k^^h 
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which  will  be  evident  in  the  patient's  poise, 
or  tongueyor  water;  but  none  of  these  I  found 
so  affected  with  Mr.  Cony. 

L.  H,  St,  Haye  you  an?  thing  to  say  to 
this  f^ntleroan;  Mr.  Attorney  ? 

Att,  Gen,    No,  my  lord. 

X.  H,  St.  Where  (hen  are  the  rest  of  your 
witnesses  ?  My  lord  of  Pembroke^  Will  you 
call  any  more  evidence  ? 

JR.  of  P.    Yes,  my  lord,  Mr.  Raven. 

X.  H.  St.  Dr.  Conquest,  pray,  before  you 
go ;  you  say  you  told  Dr.' Lower  of  Mr.  Cony's 
fits  before,  were  they  the  same  with  those  he 
bad  in  his  last  sickness  ? 

Conquest,  Yes,  my  lord,  the  same  fainting 
fits. 

X.  H.  St.  And  you  imputed  them  to  the 
same  cause  ? 

'  Conquest.  Yes,  my  lord,  to  his  hard  drink* 
iog  wine,  and  strong-waters,  and  then  great 
quantities  of  small-beer ;  I  told  his  landlady 
often  it  would  kill  him,  but  I  could  never  get 
him  to  be  regular,  nor  take  any  advice. 

X.  H.  St.  Hath  your  lordship  any  more 
witnesses  ? 

E.  of  P.    Mr.  Raven,  my  lord. 
'  X.  H,  St,    Come  forward,  Mr.  Raven,  and 
■peak  out. 

Raven.  I  viewed  the  body,  my  lord,  before 
and  when  it  was  opened,  and  it  was  reported 
to  me  that  there  was  a  bruise  in  each  side  of 
the  belly,  of  which  thereupon  I  took  a  stricter 
view,  and  could  find  no  blackness  nor  blue- 
ness,  nor  marks  of  bruises;  upon  which  the 
body  WAS  opened,  and  there  issued  thence 
clotted  blood  ;  then  I  looked  upon  the  caul, 
which  was  withered  and  consumed,  and  the 
heart  was  as  loo^e  as  a  rag,  and  his  lungs  stuck 
to  each  side  of  his  ribs ;  and  as  to  the  matter 
of  the  blood,  that  was  not  an  extraordinary 
thing,  for  it  is  known  to  physicians,  that  in  all 
natural  deaths  there  roust  be  extravasated 
blood  in  the  lower  belly. 

X.  H.  tSt.  How  did  you  think  there  came 
to  be  that  quantity  of  blood  there? 

Raven.  This  blood,  I  think,  my  lord,  must 
be  extravasated  by  the  violence  of  bis  gripes,  for 
it  is  proved  he  drank  a  great  quantity  of  claret, 
and  afterwards  of  small- beer,  which  set  the 
blood  upon  a  fertficntation,  that  set  him  a  vo- 
miting ;  by  the  violence  thereby  used  to  nature 
this  blood  was  thrown  down  into  the  belly; 
but  in  all  natural  deaths,  if  there'  be  not  so 
great  a  consumption  of  the  blood  that  there  is 
none  left,  there  must  be  some  exciavasated ;  it 
is  a  clear  case. 

X.  H.  St.  My  lord  of  Pembroke,  hath  your 
lordship  any  more  witnesses  ? 

E.  rfP,  Yes,  my  lord,  two  more,  Benjamin 
Long  and  William  Viner. 

X.  H.  St,  Who  does  your  lordship  begin 
with  ? 

E,  cf  P,    Long. 

X.  n,  St.    Do  yon  hear,  Long,^you  must 
have  as  great  a  care  what  ynu  say,  as  if  yoo 
were  upon  your  oath. 
'  Lang,    A  iittli  before  ^u  business  hap*' 


peoed,  Mr.  Cony  oomes  into  my '  house  at 
Co  vent- Garden,  and  said  he  was  very  ill ;  he 
was  just  going  to  sit  down  and  missed  the 
chair,  and  had  like  to  have  fallen  down,-  being 
almost  in  a  swoon ;  whereupon  he  said,  send 
for  Dr.  Conquest  presently,  or  else  I  shall  die : 
so  I  sent  my  servant  to  call  hikn,  whe  found 
him  at  the  eofiee-house :  When  he  came  in, 
said  he.  Sir,  how  do  you  ?  I  am  glad  you  are 
come,  said  Mr.  Cony,  for  I  arn  very  ill ;  and 
there  wer^  two  gentlemen  came  in  with  the 
Doctor,  that  were  then  going  to  the  pJity- 
house :  said  Mr.  Cony,  I  am  taken  with  the 
fointing  fits,  and  fear  they  will  kill  me  ;  upon 
that  t)r.  Conquest  bid  him  have  a  care  of 
drinking,  for  it  would  ruin  him. 

L.H.St.    When  was  tliis? 

Xofitf.    A  little  before  Christmas,  my  lord. 

X.  a.  St,    How  long  before  be  died  ? 

Long.    It  was  before  be  was  hurt? 

X.  H.  St.    How  long  ? 

Long,  jRve  or  six  weeks,  my  loitl,  as  I.  re- 
member ;  I  cannot  tell  exacUy, 

X.  H,  St.    Well,  and  what  followed  ? 

Long.  Dr.  Conquest  would  have  him'  go 
home  te  his  bed,  which  I  know  not  whether  he 
did  or  no,  but  he  went  away  from  our  boose, 
and  the  doctor  said  he  wou|d  send  him  a  glister 
and  some  other  things  the  next  morning:  And 
tliis  is  all  I  can  say. 

X.  H.  St.    Is  that  all  you  can  say  ? 

Long,    Yes,  my  Lord. 

X.  U.  St.  Why,  w,as  not  this  accident  done 
at  ydur  house  ? 

Long.  No,  my  Lord,  it  was  at  my  brother's 
in  the  Haymarket. 

X  H.  St.  Then  call  next  Vinar ;  what 
say  you  ? 

P'iner.  May  it  please  your  grace,  I  am 
drawer  al  Mr.  Long's  in  the  Haymarket,  I  did 
see  my  lord  strike  mm  with  his  hand,  and  that 
is  all ;  I  came  in  just  as  he  struck  the  blow,and 
captain  Savage  bid  noe  keep  out  Mr.  Goring ; 
which  while  I  was  doing  I  xnew  not  what  was 
done  more  ;  but  after  they  bad  laid  him  upon 
the  chairs,  they  charged  me  to  make  a  fire,  tmd 
look  after  him,  and  left  him  :  He  fell  down  di- 
vers times  off  the  chairs  ;  and  when  he  oame  to 
himself  a  little,  I  asked  him  how  be  did  ?  He 
told  me  be  was  very  sick,  and  I  got  him  still  up 
again  upon  the  chairs:  And  then  be  had  se- 
veral fainting  fits  in  the  room  ;  and  about  seven 
of  the  clock  in  the  morning,  we  sent  bim  home 
a  chair  to  his  lodging.    The  «ime  day  at 
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one  of  the  clock  he  sent  for  me,  to  know  what 
had  happened,  for  his  own  memory  would  not 
serve  him  to  tell :  I  did  not  think  fit  then  to 
tell  him  my  lord  had  struck  him,  bat  told  bim 
he  had  many  falls  in  thA  room  :  Tis  fits,  said 
he,  that  I  have*  had  not  long  since,  and  it  oomes 
with  my  hard  drinking,  and  not  looking  io  my« 
self. 

X.  H.  SL    He  supposed  it  to  be  so. 

Viner,  -  Yes  my  lord,  be  himself  did. 

X.  H.  St.  Did  yoo  see  my  lord  Pembroke 
tread  upon  him  ? 

Finer.    No,  my  lord,  lon^ 
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I  was  gatdos  Mr.  Gor»g  9«l  ^ 


I  Did  he  my  wj  i^ni  of  Penbrokt 

khimf 

L  he  oouM  oot  tell  kbj  thing  th«t 

pooe  10  bim ;  h«  was  drank  thaC 

iitlbre sent fbrne  to  know  bow 

My  lord  of  Peinbfpke^  bath  your 
Bore  witnestet  ? 

Ho,  my  lord. 

*  I>id  not  yoor  lordship  speak  of 

t  lord,  a  surgeon,  at  first  ? 

I  did  expect,  my  k»d,  they  should 

i  Ihe  persob  your  grace  speaks  of. 

»  Why,  my  lord  ?' 

Because  be  was  their  surgeon . 

What  say  vod  now  of  the  king*s 
y  Lord's  defence  ? 

If  my  k>rd  batb  done,  we  are 
10  for  the  king. 

Wm  your  lordship  say  any  thing 
irselfl 
ibaipenoiiuog  more  to  say,  my 

rem.  [sir  Francis  Winnington.]  May 
r  grape  my  Lord-High-Steward  of 
I  my  noble  Lords,  that  are  now 
is  cause  of  blood ;  I  shall  with  all 
endeavour  to  discbarge  my  duty  ip 
ort,  and  ^nfino  myself  solely  to 
I  that  hath  been  given,  and  I' hope 
o  this  noble  lord,  the  prisoner  at 
y  injury  by  misrepetition.  *  The 
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itetothe  Case  of  Don  Pantaloon 
.  6f  p.  406.1  a  quotation  was  made 
of  Mr.  Professor  Christian  upon  the 
FicoiinseL  What  sir  Francis  Win- 
B  says  will  iostify.  the  insertion  of 
there  alluded  to  in  the  professor's 
oeitainly  deserves  to  be  recorded : 
toralde  barrister  will  never  mistate 
r  facts  within  his  own  knowledge, 
iistified  in  urging  jany  argument, 
y  be  his  own  opmion  of  the  so- 
lessof  k,  which  Jie  may  think  will 
I  inteMsts  of  bis  client ;  for  reo^ 
nuts  of  justice  and  in  the  ordinary 
fe  seldom  admits  of  geometrical 
)n ;  but  it  bappenvuot  unfrequent- 
ame  argument,  which  appears  so- 
DO,  is  sound  logic  in  tbe  mind  of 
i  every  day's  experience  proves 
kms  of  n  judge  and  an  advocate 
sflMlricaUy  opposite.  Many  cir- 
nay  occur,  which  will  justify  or 
dividual  member  of  the  profession 
defence  of  a  patticolar  clienr,  but  a 
irdly  be  conceived  wbtoh  ooght 
d  bj  all  the  bar ;  for  such  a  con- 
^roKssbn  would  excite  so  strong  a 
11091  Uie  party,  as  to  render  mm 
gree  condemned  before  bb  trial. 
Bttfltances  against  a  prisoner  be 
tons,  it}is  still  the  dn^  of  t^  ad*- 
)  tbit  bit  eliiiitisamvioted  aooord- 


evideaoepmy  Lords,  thu  iMtk  been  piodnoed 
for  the  king  to  make  it  out,  that  the  prisoner  at 
the  bar  is  guilty  of  murder,  doth,  may  it  pleaao 
your  gra^,  insist  of  three  parts. 

1.  In  the  first  are  contaiped  those  "»*TMt» 
of  feet,  which  did  arise  at  the  time  when  the 
poor  nnfoitanate  gentleman  came  inio  my  lord 
Pembroke's  company,  and  what  happened  bo* 
fore  my  lord  of  Pembroke  did  depart  from  th^ 
place. 

$.  Tbe  seqond  part  of  the  evkleooe  coniists 
of  matters  that  did  arise  by  confession  of  tky 
party,  and  his  discoursing  with  peiaons  wlw 
came  to  visit  him,  or  were  with  him  doring  tbe 
time  of  his  sickness. 

S.  The  third  part  doth  consist  of  matters 
arising  after  bis  death,  upon  the  view  of  ite 
body.  Under  these  three  beads  are  compre* 
bendied  all  the  king^s  evidence,  and  with  hnmbie 
svbmiasion,  I  bmnbly  conceiio,  that  the  evi* 
denca  doth  reach  tbe  Indictment,  which  is  foe 
the  erime  of  wilfol  murder.  But  wboi  I  have 
humbly  stated  Ihe  feet,  I  must  submit  it  to  th« 
judgment  of  my  noble  lords  and  peers. 

But  to  take  a  due  method,  I  shall  begin  with 

# 

ing  to  those  rules  and  forms,  which  tbe  wisdom 
of  tbe  legislature  nas  established  as  the  beat 
protection  of  the  liberty  and  tbe  .security  of 
the  subject.  But  the  conduct  of  counsel  in  the 
prosecution  of  criminals,  ought  to  be  very  di^ 
ferent  from  that  which  is  required  from  tbesn 
in  civil  actions,  or  when  they  are  engag^  on 
the  side  of  a  prisoner ;  in  tbe  latter  cases  thav 
are  the  advocatesof  their  client  only,  and  spenk 
but  brj^  bis  instruction  aad  permission  ;  in  tl^ 
former  4;bey  are  the  advocates  of  public  justice, 
or  to  speak  more,  professionally,  they  are  the 
advocates  of  the  kiug,  who  in  all  criminal  pro- 
secutions, is  the  representative  of  the  people  ; 
and  both  the  kin^  and  the  country  must .  be 
betlersatisfied  with  the  acquittal  of  tbe  inno^^ 
cent,  than  with  the  conviciion  of  the  guilnr. 
Hence  in  all  criminal  prosecutions,  especially 
where  the  prisoner  can  have  no  counsel  to  plead 
for  him,  a  barrister  is  as  much  bound  to  disclose 
all  those  circumstances  to  tbe  jury,  and  to  rem* 
son  upon  them  os  fully,  which  are  favourable 
to  the  prisoner,  as  those,  which  are  likely  le 
support  the  prosecution. 
.  "  When  this  note  was  written,  the  editor  wae 
not  aware  th^t  the  general  observations  con* 
tained  in  it  were  sanctioned  by  so  great  amtbo* 
rities  as  CiCero  and  Pancetius.  Cicero  makea 
the  distinction  that  it  is  the  duty  of  the  judge 
to  pursue  the  truth  ;  but  it  is  permitted  to  aa 
advocate,  to  urge  what  has  only  tbe  semblance 
of  it.  He  sajis  be  would  not  have  vanturecl 
himself  to  have  advanced  this  (especially  when 
he  was  writing  upon  philosophy,)  if  it  had  noC 
also  been  the  opinion  of  the  gravest  of  tbe  stoics^ 
Panoetitts, '  Jodicis  est  semper  in  causis  venua 
'  sequi :  patroni  nonnunquam  versimile,  «tiam 

*  si  minus  sit  veram,  defmere :  quod  scribere 

*  (pnsserdip  cwn  de  philosophiiVscriberim)  non 

*  auderem,  nisi  idem  plaoerst  gravissimo  aioir 

*  Oonim-Panatio/    Cic  de  Off.  lib*  S.  c.  1^** 
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a  ward  or  two  of  whu  Mr«  ▲ttoracy-G^ii^ral 
WM  pleased  to  hiaty  wIko  he  opened  tbe  cause, 
chat  is^  to  shew  what  murder  ia,  aod  wiiereio 
we  conceive  the  evideoee  comes  up  to  the  In- 
dictment. Marder  in  our  law  is,  when  one 
man  kills  another  upon  malice  fore^thought ; 
BOW  that  malice  is  comprehended- under  two 
particulars:  The  one  is  exprest  a  fanner  grudge, 
discontent,  and  hatsed  to  a  man,  to  Ije  in  wait 
to  slay  him  :  Tbe  other  is  mahce  implied,  and 
that  is  when  a  person  will  come  and  fall  upon 
another,  and  kill  him  with  yioUnce,  without 
-any  provocation ;  and  that  I  take  to  be  the 
case  now  before  your  grace,  and  tbese  noble 
lords ;  whether  this  nobie  lord,  tbe  pri&oner  at 
the  bar,  be  guilty  of  murder,  under  the  head  of 
aialice  imphed,  having  killed  a  man,  without 
any  provocation  given ;  for  if  it  should  be  made 
appeiar,  as  I  humbly  conceive  it  hath,  with  sub- 
mission, that  Mr.  Cony  did  receive  his  wound, 
wherehv  his  death  came,  from  the  earl  of  Pem- 
broke, It  is  with  our  law  murder. 

That  my  lord  of  Pembroke  did  invite  him 
into  his  company  is  sworn  by  four  witnesses  ; 
for  when  they  came  into  the  house. they  did 
not  so  mach  as  enquire  whether  my  Lord  was 
there  or  no  i  and  when  my  lord-  aAed  him  to 
come  into  the  room,  Mr.  Cony  did  excuse  it, 
in  a  ^maimer,  by  having  bis  friend  with  him ; 

Eray  brin^  your  friend  in  with  you,  said  my 
ord  :  After  a  little  while  it  was  said,  there 
were  beveral  discourses  passed  between  my 
Lord  and  Mr.  Goring  concerning  play,  and 
their  families ;  but  the  third  witness  doth  swear, 
that  when  the^  were  speaking  of  playing  for 
500/.  Mr.  Gonog  declined  ;  my  lord  of  Pem- 
broke first  ealled  him  idle  fellow,  and  that  oc- 
casioned Mr.  Goring  to  give  that  language, 
,  which  was  not  so  fit  fur  him  to  give  a  noble 
lord  of  his  quality.  But,  may  it  please  your 
grace,  let  the  discourse  between  Mr.  Goring 
and  my  lord  of  Pembroke  be  what  it  will,  the 
question  will  be.  Whether  or  no  the  party  that 
was  killed  gave  my  Iprd  of  Pembroke  any  pro- 
vocation, or  cause  of  discontent,  which  might 
make  him  five  him  that  blow  ?  or  whether  or 
no  the  striking  or  kicking  was  the  cause  of  his 
death  ?  That  comes  in  the  last  place^  for  I  am 
now  under  that  head ;  there  was  no  provoca- 
tion given  by  Mr.  Cony  to  my  Lord  to  strike 
•him,  and  four  witnesses  there  were  to  that,  the 
persons  by  at  the  time  when  it  was  given,  who 
all,  as  to  the  substance,  swear  the  same  thrag, 
only  one  or  two  circumstances  come  from  some 
of  them,  that  do  Aot  come  from  all^  Mr. 
Savage,  a  man  of  quality,  and  4m  honourable 
family,  swears,  Th^t  at  the  time  when  Mr. 
Goring  was  put  out  of  the  room,  he  saw  the 
earl  of  Pembroke  (turning  his  face)  give  Cony 
a  blow  on  the  bead,  and  one  kick  when  he  was 
down.  The  questiou  was  asked  him,  Whether 
be  kicked  him  upon  the  belly;  but  that  he 
could  not  answer  to :  He  likewise  doth  parti- 
cularly say,  af\er  the  blow  was  given  by  the 
carl  of  Pembroke,  that  struck  him  down  to  the 
ground,  he  saw  his  knee  lifted  op  to  hick  him, 
higher  than  the  motion  of  usual  walking,  la 
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that  sone  violeiMe  was, use*)  as  to  that.  Mr. 
Fitz-Patrick,  though  they  aU«gree  in  substance^ 
yet  Ite  hath  one  nartioalar  diiSsting  from  the 
rest;  lie  saith,  Tnat  when  my  lord  of  Pem- 
broke was  asked  why  he  struck  Mr.  Cony,  he 
answered^  JBeoause  .lie  said  Mr,  Goring  should 
not  go  out  of  the.  room,  without  his  knowing 
some  reason  for  it,';  this  he  swears  tlie  eftrl  did 
say,  but  whetlier  it  was  so  or.no  is  the  question* 
Shelly  says,  No  such  word  passed,  nor  doth 
Savage  speak  of  it:  But  be  tliat  circumstance 
true  or  not  (for  all  the  witnesses,  agree  in  sub- 
stance, and  may  not  be  able  to  agree  in  all 
circumstances)  yet  under  submission,  I  mtut 
leave  it  to  the  judgment  of  my  Lords  the  Peers, 
whether  that  be  provocation  sutficient  to  lay 
violent  hands  on  a  man.  Shelly,  indeed,  says 
the  words  were,  I  kuow  not  why  my  friend  is 
turned  out  of  doors;  now  whetiier  these  are  a 
provocation,  such  as  in  judgment  of  law  can  ba 
deemed  sufficient  to  lay  violent  hands  on  a  man 
to  kill  him,  is  the  question,*  we  suppose  it  m 
not,  but  such  a  stroke  is  given  witbout  a  provo-«  • 
cation,  in  which  the  law  iinplies  malice.  This 
(may  it  please  your  grace)  is  .the  smn  of  that 
which  I  humbly  take  the  boldness  to  reoiemhae 
your  lordship  of,  as  to  the  first  part  of  tha 
evidence. 

3diy.  The  second  part  is  upon  what  ariseth 
after  the  blow  was  given:  My-  lord  of  Pem- 
broke at  that  time  was  certainly  apprebensiva 
he  had  done  the  gentleman  some  wrong,  aod 
that  is  evident  by  bis  care  of  him  after  ;  for  his 
own  witness,  Viner,  doth  say,  that  my  Lord  bid 
him  make  a  fire  and  watch  with  him ;  surely  if 
my  Lord  had  not  been  conscious  to  .himself, 
that  he  had  done  something  extraordin^y  to 
the  person  of  that  gentleman,  tliat  caution  had 
not  been  given  to  tbe  man;  But  besides  (my 
Lord)  there  are  little  circumstances,  which  ari| 
always  allowed  for  evidence  in  such  cases, 
where  men  receive  any  wounds  to  ask  them» 
questions  while  they  are  ill,  about  it,  who  burti 
them.  Now  as  to  tnis  there  are  four  witnesses; 
also,  Dr.  Bruce,  Mr.  Hemes,  Mr.  Jackson,  am^ 
Alice  Avery. 

Dr.  Bruce  swears,  Tl)at  when  be  came  oa 
the  Monday  to  enquire  of  Mr.  Cony  what  his 
illness  was,  he  did  complain  of  soreness  idwut 
his  shoulders,  but  did  not  make  mention  of  th^ 
lower  part  of  his  belly,  or  any  discolouring 
there. 

But  Hemes  the  apothecary  says,  he  not  onlj 
complained  of  extreme  pains  in  bis  sliouldersy 
but  also  of  extreme  inward  soreness  in  the 
lower  part  of  his  belly,  apd  this  person  wa^  fre^ 
quently  with  him,' and  the  same  complaiuts 
came  from  him,  till  be  expired  bis  last  breath. 

Jackson f  He  did  know  him  tor  a  long  time 
before ;  be  said  indeed.  He  had  about  two  or 
three  months  before  a  fainting  fit  or  two,  but 
to  this  time  be  looked  upon  him  as  a  health/ 

*  As  to  the  law  concemmg  the  sufticiency  of 
a  urovocatioa  as  an  escose,  see  the  seventh  Ker 
solution  in  lord  Moriey*s  case,  antCp  p.  771* 
and  the  Notes  tberaa^udad  to. 
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an.  aad  h«  oMMSBMd  with  Ub  off  md  «B  tiU 
h^  4iedf  mod  tshJBibe  did  dcdue  he  bad  re-  ; 
ceircd  injarj  frva  the  cwl  of  Feaibrake,  dMHi^li 
he  «M  tery  lodi  u»  tay  whec :  And  be  abo 
telb  year  lorddii|»»  that  be  ta«r  the  bfood  in  ' 
bit  bdly  after  the  disaectioii,  which  be  impotcd 
to  seme  hurt  he  had  received.  Indeed,  there 
ie  a  chifoi|eott  that  telb  ynar  lordships,  that 
it  !•  •■  ordioarj  thing,  acd  that  it  id  so  io  all 
naioral  deaths,  and  it  might  be  occ^-^oned  by 
bic  drinking  the  f»eer,  ^lucb  fnudi;  b*tn  vomit, 
aad  Gonchided  wiih  these  word»  I  noted  them), 
ft  is  a  dear  case ;  bat  the  man  not  beinj  upon 
hie  octh,  and  i^iving  it  in  as  hi«  Mn;Je  opinion, 
I  hope  will  not  bear  so  nnch  wei^t  wiib  yaw 
lord»hrps.  ^ 

The  Dttfse  that  was  conlinoally  with  him  to  * 
the  last  moment,  swean,  he  did  con!>iiualiv  | 
eompiain  after  be  came  into  the  boose,  of  pain^  i 
all  over  his  body,  and  (as  she  saith;  continued  i 
in  his  senses,  and  the  right  use  of  bis  under-  ' 
ttandiof,  till  bis  last  breath,  bot  priucipAily 
complained  of  foreoeae  in  bis  »hoalder,  his  side, 
and  his  bellr,  and  did  likewise  often  mention 
my  lord  of  Pembroke's  onkiodnese  to  him,  de- 
dino^  aboot  two  boors  belbre  be  died,  that  he 
thought  in  his  conscience  the  carl  of  Pembroke 
wa«  Che  cause  of  bb  death. 

These  foor  wttnesMs  swear  what  I  have  tmij 
repeated,  for  I  would  be  very  onwilling  in  a 
cause  of  bloody  to  misrepeat  the  evidence,  either 
to  the  prejudice  of  a  jut t  caose  for  the  dead,  or 
to  press  for  unjust  vengeance  upon  the  living,  it 
being  mj  dutv  only  to  recollect  what  is  sworn, 
and  leave  it  all  to  your  lordship's  judgment. 

Srdly.  We  have  that  which  is  evidence  in 
law,  opon  the  view  of  the  body  after  his  death. 
ft  was  viewed  legally  by  a  jury  of  indifierent 
persons,  siraimoned  by  the  coroner,  three  of 
them  being  produced  to  snt^r,  that  there  were 
a  great  many  visible  bruises  upan  the  body,  and 
swellings  all  about :  and  for  the  discolopring  of 
the  parts  bruised,  Roberts  swears,  the  patch  was 
aboot  the  breadth  of  his  hand:  Brown  likctvise 
•tvean,  that  he  was  black  and  blue  up  and  down 
the  body  in  broad  patches:  these  are  jurvmen, 
disinterested  persons.  It  is  true,  Mr.  Cony's 
brother,  the  last  witness  for  the  king,  saith,  He 
knew  nothing  of  the  business,  for  his  brotiier 
would  never  acknoi* ledge  any  thing  to  him; 
hot  something  that  he  speaks  is  very  material. 
That  Dr.  Conquest,  my  lord's  witness,  coming: 
out  of  the  chamber  one  day,  seemed  angry,  and 
to  hare  taken  some  distaste,  as  if  he  were  neg-  ' 
lected,and  used  an  expression,  which  your  lord-  j 
ship  may  remember,  upon  Mr.  Cony's  asking 
him  what  ailed  his  brother,  he  could  not  tell,  he 
aaid,  It  might  be  a  Pembroke- kick.  And  this 
is  the  sum  of  the  evidence  for  the  kinsr. 

For  the  evidence  on  the  other  side,  I  think 
the  substance  of  it  is  only,  That  thfs  gentleman  \ 
was  used  to  have  foioting  fits,  and  those  occa- 
sltfned,  as  ibey  tbmk,'tjy  Ills  hard  drinking,  and 
that  might  bring  his  death  tipon  him ;  but  they 
offer  no  counter  proof  of  the  fact. 

But  tlie  question  is  now^  Whether  or  no  this 
man  came  to  his  death  by  other  nr»cnns;  for  it 


be  came  to 
l^vea  DOB  by  the 
be  afkoTttcd  that  the  bbw 
death,  and  the  kicks 
■lit  to  yaor  lordships* 
the  king's  evidence  hath  not 
indicimeot:    Here  is 
plied  by  thebw,  forthereisBoc»kMrof  I 
ing  a  provocatfOR  of  the  Mow,  to  be 
of  his  death.     Now  whetber  or  no  it 
humbly  offer  these  fcasoos  for  Ae 
this  p«nn  was  not  looked  apon  lo  be 
that  conditioo  as  to  be  a  dying 
blow. 

iMj,     Bat  he  was  a  fsreat 
brought  bin  to  tfaoee  fits^  aod  that 
his  end. 

Jas».  TlMMgh  he  was  so,  yet  §nm  the  in* 
staot  that  he  did  receive  the  blow,  be 
any  ease  till  he  died,  insoBBch  tlmt  Mr. 
teUs  yoar  lordships,  he  to»ik  has  op 
ly  after  my  lord  kicked  him,  and  be  was 
minutes  before  he  couM  get  him  to  lile 
and  theo  he  ooaU  aot  keep  him  frooi  faiot^ 
ing  again :  so  that  upon  the  #iw  ■!«— ^^^f^  of 
what  the  witnesses  for  the  piisunei  have  aaid, 
and  Uie  evideoce  ofced  in  behalf  of  the  king, 
if  this  were  the  eause  of  has  death,  we  leave  it 
to  your  lordships'  coosidefatioOy  whether  it  be 
not  murder  in  this  noble  loni  the  pvisoDer  at 
the  bar :  to  that  detemtoatioQ  we  sobnait  the 
cause;  and  whatever  optoion  ynor  lonlships 
shall  be  of  in  the  cause,  I  have  no  niore  to  9aj, 
bat  that  the  king's  justice,  in  this  pnoaecotiGSy 
was  snitahle  to  the  law  given  by  the  AlmiigfatT 
in  the  infancy  of  the  world,  *  That  whosoeic- 
'  sheddeth  man's  blood,  by  man  shall  bis  blood 
*  be  shed.' 


X.  H,  Si,  Will  your  brd^ips  please  to  witk- 
draw  to  consider  of  the  evidence  2 


Tl<en  tbe  Ix>rds  nent  back  in  the  same  order 
tliey  came  in,  and  ncnt  into  tbe  House  of  Lords ; 
r.uit  from  thence,  after  two  honrs  debate,  tber 
returned  into  the  Court,  and  Proclamation  waV> 
made  as  foMoneth: 

CI.  of  Cr.  Serjeant  at  Arai^  make  Procla- 
mation. 

Serj.  O  Yes  !  my  lord  liigh  steward  of  Eog- 
Uikd  his  grace  ftraitly  chargeth  and  comqiand- 
ciii  all  manner  oi'  persons  here  present,  to  keep 
silence  upou  pain  of  iiopri^onment. 

Tl.'ii  his  Graqe  5pake  to  tbe  Peers. 

L.  H.  St.  Ynnr  lordships  have  heard  iLe 
evi'!eiire  against  tl-.c  prisoner,  and  fir  him,  on 
both  sides ;  and  t!;(*  solemnity  in  tltis  case  is, 
that  your  opinion?  nre  to  be  delivered  severaHy, 
in  the  aY»&ence  of  tliu  prisoner,  who  is  to  hear 
aU  that  is  by  tt:c  witness  or  counsel  said 
against  him,  I'jt  is  to  have  his  judgment  from 
the  High-Stew  Hid. 

Upon  the  ifvholc  matter  the  question  is  this ; 
Whether  my  lord  of  Pembroke  be  Guilty  of 
the  felony  ^^  hereof  he  stands  indicted,  for  the 
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milder  ef  Mc.  Cony,  w  N«t  Ottiitt  ?  Tbt 
wdcr  of  yoof  opiaioiM.  Mug'  dclMredy  is  to 
btfui  witb  ibe  puisne  btron,  and  so  upimnlt. 
■I  dMr«  time  to  tek«  yoar  kirdships  jtidgtntmt 
di«Ui3C%>  and  I  dcstiv  mxh  of  yOur  ionMii|it 
^ speak. Qut^  cIms  I  tmf  bear  it. 

Indi.SL  My  lard  Butier,  wkat  is  year 
opinion?  Is  Philip  carl  of  Pembroke  andMoat^ 
HOBDery  puUy  ol  tbe  felony  fmd  nmrder  whereof 
he  staiub  indictedy  or  not  gaMty  f 

X.  Btdier.  Not  gmlty  of  murder,  b«t  guilty 
f  f  niansbiaghter. 

The  same  question  to  ihe  rest. 

Ti)e  Lord  High  Steward  eoiioted  their  nam> 
hers. 

X.  H.  St.  Sis  of  my  leede  Bi^  him  gdlty  i 
Bigbteen  find  him  not  guifoy :  Forty  find  hHU 
fiiiUy  of  manslaughter.  Call  ftnr  tbe  pisoncrr 
to  the  bar. 

CL  of  Cr,  Serjeant  at  ilrmsy  make  Protla- 
aaation. 

.  Sefj^  O  Yea !  Ceastahle  of  tbe  Tower  of 
London^  ^ring  forth  the  body  of  thy  prisoner 
Philip  earl  of  Pembroke  and  Montgomery,  on 
phin  and.peiil  shall  fall  thereon. 

Then  tbe  Prisoner  came  in,  with  the  edge  of 
the  ax  still  from  him^  and  liis  grace  spake  to  him 
followetb : 

X.  H.  SL»  My  lord  of  Pembroke,  You  have 
indictiA  for  the  murder  of  Natbaoaei 


Cony,  and  upon  your  arraignment  yoo  have 
pleaded  Notiiuiltyf  and  have  put  yourself  upon 
the  judgipeat  of  your  peers ;  and  your  peers 
^v^  oon&idered  what  hath  been  said  for  yon, 
•od  Agftinst  you,  and  the  judgment  of  my  lords 
is  this.  That  you  are  guilty  of  manslaughter  for 


klHing  of  Nathanael  Coity :  What  can  you  say 
for  yourself;  why  jwlgmeofc  should  not  pats 
upon  yon  to  die  according  to  the  law  ? 

£.tfP.  I  dtum  die  privilege  of  the  stetirte 
made  in  that  case,  my  lerd. 

X  H,  St.  You  MUSI  have  it,  my  lord,  it 
caanot  be  denied  you;  ibr  by  the  act  of  psriia* 
Aent,  where  cleigy  is  aHowed  to  a  oommon' 
peraon,  by  reading,  and  burning  in  the  hand,  i 
.peer  convicted  of  snch  felony  is  to  he  delivered 
withoot  either,*  therefore  we  cannot  defty  iir 
you :  But  your  lordship  must  give  me  leave  to 
tell  you,  that  no  man  can  have  the  benefit  of 
that  statute  but  once,  and  so  I  would  have  your 
lordship  take  notice  ef  it  as  a  cautioil  to  yoo  for 
the  future. 

Your  lord9hip  is  now  to  be  discharged,  pay* 
ing  your  hek. 

Then  tbe  Prisoner  went  from  the  bar,  and 
his  Grace  by  Proclamation  thus  dissolved  his 
Commission.   . 

CL  of  Cn  Serjeant  at  Amis,  msflce  Proda- 
imuion. 

Serj.  O  yes^  O  yes,  O  yes !  My  Lord  High- 
Steward  of  England  willeth  and  coouDaad^ 
ail  persons  here  assembled,  to  depart  in  God'sr 
peace  and  tbe  king's  from  thir  place,  for  hie 
grace  doth  now  dissolve  his  Corominioo. 
God  save  Uie  King. 


Theft  his  gince  ooadudcd  the 

breaking  his  staff. 


*  See  the  Cases  of  Lord  Wacwick,  a.  Db- 
1699,  and  of  tbe  Doclms  of  Kingstooy  a.  9** 
1776,  pes^. 


£12.   Case  of  the  Constitution  of  the   Island  of  Jamaica:' 

30  Charles  II.  a.  d.  1678. 


A  HE  conquest  of  the  Island  of  Jamaica  was 
footed  bj  Cromwell's  forces  commanded  by 
Penn  and  Venablcs  in  May  1655.  And  in  tbe 
same  year  the  Protector  issued  the  following 
Proclamation  relative  to  that  islaad : 

*  Wbeseas,  by  the  good  Providence  of  Ood, 
eor  fleety  in  their  late  expedition  into  Ame> 
rica,  have  possessed  themselves  of  a  certain 
island  called  Jamaica,  spaciotis  in  iu  extent, 
eonmodioos  in  ifs  harbours  and  rivers  within 
itself,  healthful  by  its  situation,  fertile  in  the 
nature  of  the  seil,  tod  wett  stored  with  horses 
and  other  cattle,  and  genefally  fit  and  worthy 
U  be  planted  and  improved,  to  the  advantage, 
honour,  ami  interast  of  tfaie  nation. 

*  And  wherees  divers  peitons,  merchants 
and  otbera,  heretofore  conversant  in  planti»* 
tions  and  trade  ef  tbe  like  nature,  are  de« 
skoua  to  undertake  and  proceed  upon  plantar 
tions  and  settlements  upon  that  islnna ;  we, 
therefoee,  for  the  better  enoouragement- of 
ail  such  peffsons  so  inclined,  have,  by  the  ad* 
vice  of  our  cevedl,  taken  csre^  not  only  for 
thettrengtbeningand  scoiriag  of  that  imad 


from  an  enemies,  but  for  the  constitutiog  and 
settling  a  civil  government,  by  such  good  lawa 
and  cuBtoms  as  are  and  have  been  exercised 
in  colonies  and  places  of  the  like  natupe^  and 
have  appointed  surveyors,  and  oilier  public 
officers,  for  tbe  more  equal  distribution  of 
pttbBc  right  and  justice  in  the  said  island. 
'  And,  for  the  further  encouragement  to  tha 
industry  and  good  affection  of  such  person^ 
we  have  provided  and  given  orders  to  tha 
commissioners  of  our  customs,  that  every 
planter,  or  adventurer  to  that  island,  shaU  bia 
exempt  and  free  horn  puying  any  escike  or 
customs  for  any  mantifactores,  provisioni^  er 
any  other  goods  or  necessaries,  whioh  ha  or 
they  shall  transport  to  the  said  island  of  Ja» 
maica  within  the  q>aoe  of  seven  years  to  coma 
from  Michaelmas  next;  and  also,  that  soffi* 
cient  caution  and  security  he  given  by  the 
aaid  oommissionerB,  that  such  goods  shall  ba 
delivered  at  Jamaica  only.  And  we  have 
also,  out  af  our  special  consideration  of  the 
welfare  and  prosperity  of  that  island,  pro* 
vided,  that  no  customs  or  other  tax  or  iiapof^ 
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~*he  laid  or  charged  upiiiiaiiyeoBiniodity  which 

*  shall  be  the  prodoce  and  native  growth  of 

*  that  islandj,  and  thall  be  imparted  into  any 

*  of  the  dominions  .belonging  to  the  common* 

*  wealth ;  which  iavour  and  exemption  shall 

*  contiiHie  for  the  spade  of  ten  years,  to  begin 
^«od  be  accounted  from  Michaelmas  neat. 

*  We  have  also  given  oar  special  orders  and 
Vdireecions  that  no  embargo,  or  other  bin- 

*  draoce^  upon  any  pretence  wbatioevery  be 

*  laid  upon  an?  sltips,  'se^men,  or  other  pas- 
*•  seogersy  or  adventurers,  which  shall  appear  to 
f  be  engaged  and  bound  for  the  said  island. 

*  And  we  do  hereby  further  declare,'  for  oor- 

*  selves  and  successors,  that  whatsoever  other 
'  favour,  or  immunity,  or  protection,  shall  or 
'  may  conduce  to  the  welfare,  strength,  and  im- 

*  provement,  of  the  said  island,  shall  from  time 
'  to  time  be  continued  and  applied  thereunto. 

*  Given  under  our  hand,  occ. 

*  Oliyer,  Protector.' 


Kotwttbitanding  what  is  mentioned  in  this 
Instrument  respecting  a  Civil  Government, it. 
appears  that  the  coantry  remained  under  mili- 
aary  government  from  the  conquest  of  it  until 
the  Restoration.  Upon  that  event  Colonel 
D'Oyley,  who  had  then  the  chief  command  un- 
der a  commimion  from  the  Lord  Protector,  and 
who  it  appears  was  much  beloved  in  the  Island, 
was  connrmed  in  that  command  by  acommis- 
sioo  firom  king  Charles,  dated  the  13th  of  Febru- 
ary, 1601. 

His  commisston,  whidi  recites  die  king's  de- 
sifie  to  give  all  protection  and  enoonragement 
ta  the  -people  of  Jamaica,  and  to  provide  for 
its  security  and  good  government,  empowers 
him  to  execute  his  trust  according  to  such 
powers  and  authorities  as  are  contained  in  his 
oommission  and  the  instructions  annexed  to  it, 
«qd  such-  at  should  from  time  to  tima  be  given 
to  him  by  his  majesty,  and.  according  to  such 
good,  just,  and  reasonable  customs  and  consti- 
tutions as  were  exercised  and  settled  in  other 
colon  ias,  or  such  other  as  should,  upon  ma  tune 
advice  and  consideration,  be  held  necessary  and ' 
proper  for  the  good  government  and  secority  of 
the  island',  provided  ^bey  were  not  repognant  to 
tiu  laws  of  £ngland. 

It  farther  empowers  him  to  take  onto  him  a 
Council  of  Twelve  persons,  to  be  elected  by 
the  people  according  to  the  manner  prescribed 
ia  the  instructions  ;  and  by  the  advice  of  any 
five  <ir  more  of  them,  to  constitute  ciinl  judica- 
taries,  with  power  to  administer  oaths.;  to  com- 
aMnd  all  the  military  forces  in 'the  island,  and* 
put  in  force  and  execute  martial  law  ;  to  grant 
•commissions,  with  the  advice  of  his  council, 
far  the  finding  out  new'trades  ;  and  to  do  and 
perform  all  other  orders,  which  mif^ht  conduce 
tathe  good  of  the: island*  Th«  mstraotions 
consist  of  fifteen  articles:     • 

The  first  directs  the  commission  to  be  pub-' 
lished,  and  the  king  proclaimed. 

■^he  tliird   regulates  the  manner  of  eleeting 

-the  council^  eleven  of  which  to  he  chosen  in- 

diffiovatly,  by  as  many  of  the  o&ctn  of  the 


atmy,  |>ianten,  and  iabafakaats,  as  coold  be 
conveniently  admitted  to  such  election,  eitber 
at  one  or  more  places ;  wliicb  said  perienSy 
with  the  secretary  of  the  island^  wbo  was  there- 
by appointed  alwavs  to.be  one,  were  establiali- 
ed  a  council,  to  advice  and  assist  the  governor 
iatbe  execution  of  his  trust ;  and  five  were  te 
be  a  quorum. 

The  fourth  and  fifth  articles  direct  tbe 
taking  the  oaths  and  settling  judicatories  for 
the  civil  aflUrs,  and  afiairs  of  the  admiralty, 
for  the  peace  of  tbe  island,  and  determiniiif 
controversy. 

Tbe  sixth  directs  the  governor  to  discoontc- 
i^ance  vice  and  debauchery,  and  lo  enconrafBe 
minisfeen,  that  Christianity  and  the  Protesunt 
Religion  aooordiog  to  tlie  Church  of  England, 
might  have  due  reverence  and  exercise  aiTioag 
them. 

The  seventh  directs  the  fbttiiieatione  at  Ci^« 
way  to  be  completed,  and  empowers  bim  to 
ooaspel,  not  only  seUUers^  but  planters^  to  work 
by  turns. 

The  eighth  directs  him  to  encourage  the 
planters,  and  to  assure  them  of  his  ros^st/s 
protection  :  and  by  the  ninth,  he  is  to  cause  an 
accurate  survey  to  be  made  of  tbe  island. 

By  the  tenth  it  is  directed,  that  the  secre- 
tary shall  keep  a  register  of  all  plantations, 
and  the  bonnds  thereof ;  and  tha^  ^11  persons 
shall  be  obligsd  to  plant  a  proporuooable  pert 
thereof  within  a  limited  time. 
.  The  eleventh  and  twdfUi  direct  all  eoooQ* 
ragomentS'to  be  given  to  such  ncgnoes  aad 
others  as  shall  submit  to  the  government,  and  to 
merchfmts,  aod  such  as  sliall  bring  any  trade 
there  ;  and  forbid  nmnopolising. 

The  thirteenth  directs,  that  any  vessel  wfaieb 
can  be  spared  from  the  defence  of  the  island, ' 
shall  be  employed  in  fetching  settlers  from  any 
other  colonies,  and  that  no  soldiers  be  allowed 
to  depart  without  licence. 

The  fourteenth  relates  to  the  keeping  of  tbe 
stores  and  provisions  sent  to  the  islaiul,  and 
tbe  fifteenth  dtrecu  the  governor  to  transoit, 
finom  time  to  time,  a  state  of  the  isleod,  eodf 
all  his  proceedings. 

In  166Sj  Lord  Wiadeor  was  appointed  go* 
vernor  of  Jamaica,  by  commisBien  under  the 
great  seal ;  which,  besides  containing  tbe  same 
powers  as  those  oontamed  ie  col.  D'OyU»]f'8 
commission,  directs  that,  in  case  of  Lard  Wind- 
sor's dying  or  leaving  the  island,  the  govern- 
ment shafl  devolve  on  the  council  or  any  seven 
of  them,  and  appoints  »  salary  of  2,0001.  pei* 
ann.  payable  out  of  tbe  exchequer. 

His  iustroctions  consist  of  tweniy^two  art^ 
cles.  The  first  directs  the  publication  of  bit 
commissioii  t^nd  tbe  second,*  tbe  appointaiCDt 
of  the  council  according  to  his  commission  and 
the  instructions.  -  But  it  must  be  observed  epon 
this  article,  that  -  no  directions  whatever  are 
given,  either  in  the  comraisrion,  whioh  refiprs  to 
the  instructions,  or  the  instructieos  thswuhen, 
as  to  the  mode  in  which  the  eooncil  rimll  be 
appointed;  bnt  it  •appears  that  the-govefnor 
'  thnafaimielf* 
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.  The  Ihird,  Ibuttby  fiftb,  aixlh,  and  tcventb 
srudm  relate  to  the  administeriiig  oethSi  eata- 
biishing  jedicetiireiy  and  providing  for  tb«  s^ 
curity  ofiiie  adjacent  isles. 
■  The  eigiith  directs  encouragement  to  be  given 
to  the  plantera  to  remore  to  Jamaica  from  the 
Other  colonies. 

The  ninth  directs  100,000  acres  of  land  to 
be  set  apart  ill  each  of  the  four  quarters  of  the 
island,  a&a  royal  demesne,  a  survey  to  Be  made, 
and  a  register  kept  of  all  graurs^  and  a  militia 
formed. 

The  tenth  directs  the  planters  to  be  encou- 
raged, their  lands-  confirmed  unto  them  by 
grants  under  the  great  seal^  and  appoints  50^000 
acres  of  land  to  the  governor,  for  his  own  use. 

The  eleventh  relates  to  the  encouragement 
of  an  orthodox  mioistryy  and  the  twelfth  esta- 
blishes a  duty  of  five  per  cent,  upon  all  wiports 
after  the  expiration  of  seven  years. 

The  tinrteencb,  fourteenth,  fifteenth,  and 
sixteenth  articles  contain  general  directione  as 
CO  the  liberty  and  freedom  of  trade  (except 
with  the  Spaniards),  assistance  to  the  neigh- 
bouring plantations  and  the  secnrity  of  Uie 
island,  by  obliging  planters  to  reside  in  bodies 
together,  and  in  contiguous  buildings. 

The  seventeenth  directs,  that  as  an  encoo* 
ragement  to  men  of  ability  to  go  to  the  island 
no  offices  shall  be  held  by  deputy  ;  and  gives  a 
fomer  to  the  governor,'  of  suspension  or  re> 
moval,  in  case  of  bad  behaviour. 

The  nineteenth  empowers  the  governor  to 
grant  royalties  and  manors,  or  lordsmps,  to  con- 
Cain  less  than  Awe  hundred  acres. 

The  twentieth  empowers  the  governor,  with 
advice  of  the  council,  to  call  assemblies,  to  make 
laws,  and  upon  iipminent  necessity,  to  levy 
money ;  such  laws  to  be  in  force  two  years,  and 
no  longer,  unless  approved  of  by  the  crown. 

He  also  carried  out  with  him  the  following 

PROCLAMATIOK. 

*  We,  bein^  fully  satisfied  that  our  island  of 
'  Jamaica,  being  a  pleasapt  and  most  fertile 

*  soil,  and  situate  commodiously  for  trade  and 

*  commerce,  is  likely,  throngh  God's  blessing, 
'  to  be  a  great  benefit  and  advantage  to  this 
'  and  other  our  kingdoms  and  dominions ;  have 

*  tbooght  fit,  for  the  enooaraaing  of  our  sob- 

*  jects,  as  well  such  as  are  mready  open  tbe 

*  said  island^  as  all  others  that  shall  transport 
'  themselves  thither,  and  refide  and  plant  there, 
'  to  declare  and  publish,  and  we  do  hereby 
'  decjare  and  pubti.sh,  that  thirty  acres  of  im- 
^  proveable  lands  shall  be  gmnted  and  allotted 

*  to  every  snch  person,  male  or  female^  being 
^  twelve  years  old  or  upwards,  who  now  re- 
'  sides,  or  within  two  years  next  ensning  shall 
^reside, upon  the  said  island;. and  that  the 
'  tame  shall  be  assigned  and  set  out,  by  the 
^  Governor  and  Conncil,  within  six  weeks  next 
^  after  notice  shall  be  given  in  writing,  sob- 
*'  cribed  by  such  planter  or  planters,  or  some 
'^  of  them  in  behalf  of  the  rest,  to  the  Govemoar, 

^  or  such  officer  ae  be-shall  appoint  in  that 
^behalf;  signifying  their  retolnuons  to  pliuic 


tbecio,  and  when  they  intend  to  be  on  the 
place;  and,  in  case  they  do  not  go  thither 
within  six  months  then  next  ensuing^  the  said 
allotment  shall  be  void,  and  free  to  be  assigned 
to  any  other  planter ;  and  that  every  othet 
person  and  persons,  to  whom  sooh  assigii^ 
ment  shall  be  made,  shall  hold  and  enjoy  iha 
said  lands  so  to  be  assigned,  and  all  boaecs^ 
edifices,  buildings,  and  incloeores  tl)ereop<ia 
to  be  built  or  made,  to  them  and  their  lieirB 
for  ever,  by  and  nnder  such  tenures*  as  is 
usual  in  other  plantations  subject  to  est 
Nevertheless,  tliey  are  to  be  obliged  to  serve 
in  arms  upon  any  insurrection,  nuitiny,-  or 
/oreign  invasion.  And  that  the  said  assign*- 
ments  and  allotments  shall  be  made  aad  con- 
firmed,  onder  the  public  seal  of  tbe  island^ 
with  ^wer  to  create  any  manor  or  manors^ 
and  with  such  convenient  and  suitable  nr^ 
vileges  and  immunities  as  the  grantee  shall 
reasonably  desire  and  require ;  and  a  drao^ 
of  such  assignment  shall  be  prepaicd  by  our 
counsel  learned  in  the  law,  and  delivered  to 
the  Governor  to  that  purpose ;  and  tint  aU 
fishings  and  piacheries,  and  ail  copper,  lead^ 
tin,  iron,  coals  and  all  other  mines  (except 
gold  and  silver)  within  such  respectiee  allo^ 
menta,  shall  be  enjoyed  by  the  graateaa 
thereof,  reserving  only  a  twentieth  part  of  tbe 
product  of  the  said  mines'  to  our  use.  Aad 
we  do  further  publish  and  declare,  that  aU 
children  of  our  natural  born  subjects  of  Eof^ 
land,  to  be  born  in  Jamaica,  shall,  from  their 
respective  oaths,  he  reputed  to  be,  aad  flball 
be,  ftee  denizens  of  £nglaad,  aad  shall  have 
the  same  privileges  to  all  intents  and  pan- 
poses  as  our  free  bom  subjects  of  Bnglaad ; 
and  that  all  free  persons  shall  liave  liberty, 
without  interruption,  to  transport  themselves 
and  their  families,  and  any  their  goods  (aa^ 
cept  only  coin  and  bnliion,)  from  any  otlHr 
dominions  and  territories  to  the  said  islaod 
of  Jamaica.  And  we  do  strictly  charge  and 
command  all  pkinters^  soldiers  and  othen^ 
upon  the  said  islaad,  to  yield  obedience  to.  tbe 
lawful  commands  of  onr  riglit  trusty  and  wieil 
beloved  Thomas  lord  Windsor,  now  our  §»- 
vernor  of  our  said  island ;  and  to  every  other 
governor  thereof,  for  the  time  being  i  ua^v 
pain  of  oqr  displeasure,  and  such  penakios  as 
may  be  infficted  thereupon. 
<<  Given  at  our  Court  at  Whitehall,  Dee.  14, 

Per  ijpfttffi  AegtmJ* 


This  Proclamation  was  pri>li^ed  by  lord 
Windsor  upon  his  arrival;  but  nothing  «lae 
material  anees  out  of  bb  short  adariniatiadmi 
worth  notices  for  he  staid  but  two  moncbe; 
and  left  the  island,  and  the  execotion  of  hitt 
commission,  to  sir  Charles  Lyttleton,  who  haid 
been  appointed  lieutenant  governor,  and  who 
governed  with  the  advice  of  a  council  of  twelve 
appointed,  by  himself,  and  called  an  assembly 

■       -  I        -       II  I    I         .1      ■■■■■■     ■  I  KI.MMW     .■■|-|,1 

*  Fee  and  ooasmon  socage,  paying  h  trifling 
quit  leni  for  every  hundtad  aeree  y«iriy  t9«he 
cnMvii. 
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ihat  made  abodj  of  laws,  amDagst  whids  #» 
«Qe  for  raising  a  revenue. 

Nothing,  bowerer,  which  appears  to  be  ma- 
tertaly  us  to  the  fbnii  of  the  oonstitutioo,  oc» 
curred  during  his  adniioistratiofly  which  ooo*- 
liniied  about  twenty  months;  when  he  was 
fuperseded  by  the  arri? ul  of  sir  Thomas  Mody- 
foidf  who  was  appointed  governor  in  chief  by 
a  OQOu&isftion  under  the  great  seal,  which  em- 
^wered  him  either  to  constitute,  bv  his  own 
authority,  a  privy  council  of  twelve  persons,  or 
to  continue  the  old  one,  and  to  alter,  change, 
or  augment  it  as.  he  thought  proper ;  to  create 
judicatoriea;  and  make  laws,  orders,  and  oon-^ 
atitutions,  provided  they  did  not  extend  to 
take  away  any  right  of  freehold,  or  the  interest 
of  any  person  in  their  rights  or  freeholds,  goods 
or  chattels,  and  that  they  were  transmitted  to 
liie  miyesty  for  allowance  or  disapprobation. 

He  was  further  empowered  to  oommand  and 
diacapline  all  militai^  forces,  to  use  martial  law 
upon  peraons  in  military  service,  and  establish 
smdes  of  war ;  to  create  courts  of  admiralty, 
according  to  such  authority  as  he  should  re^ 
cetve  fipMa  the  lord  high  admiral ;  to  erect 
£»rts  and  fortifications;  to  establish  ports, 
cities,  towns,  boroughs,  and  villages ;  to  create 
iMmorB  and  lordships;  to  grant  charters  to 
^liflld  fairs ;  to  take  surveys,  and  keep  records 
of  all  grants  of  lands,  under  such  moderate 
qoifrrants,  services,  and  acknowledgments  as 
be  aboold  think  fit ;  and  to  prescribe  terms  of 
cahivadon  ;  and  grants  so  made  under  the  seal, 
aad  enrolled,  were  to  be  good  and  valid 
against  the  crown ;  to  grant  commissions  for 
wling  out  new  trades ;  to  pardon  all  ofiences 
except  murder  and  treason,  and  in  those  cases 
.to  reprieve  for  twelvemonths. 

He  was  also  empowered,  with  the  advice  of 
the  majority  of  council,  to  frame  a  method  for 
estabhsbiog  general  assemblies,  and  from  time 
to,  time  to  caB  such  assemblies  together,  and 
with  their  consent,  to  pass  all  manner  of  laws, 
jceaerving  to  himself  a  negative  voice ;  as  also, 
noon  imminent,  occasions,  .  to  levy  money. 
Taese  laws  not  to  extend  to  taking  a#ay  any 
•ene^  fteeholdy  or  to  the  loss  of  a  member,  and 
to  be  ia  ibroe  only  two  years^  unless  approved 
end  ooiifiniied  by  the  crown. 

Thiii  oommimion  appoints  a  saUtfy  to  the 
governor,  of  one  thousand  pounds  per  annum, 
payable  out  of  the  exchequer. 

The  iilstnietione,  which  consist  of  twenty  ar- 
tides,  relate  to  the  enoonragement  to  be  given 
to  planters  to  oomO  from  tne  other  colonies ; 
io  the  allowanee  settled  upon  faianelf  and  the 
other  ofiioan;  and  extend  to  most  of  the  petnts 
oontaaaed  in  lord  Windeor^s  instructions :  but 
direct,  that  the  measure  of  setting  out  tiie 
400,0d9  aorasy  as  a  royal  demesne  shall  be 
Mspended ;  that  no  dotiet  shaU  be  laid  in  the 
MuKk  upon  the  import  or  export  ofBny  goods, 
lot  41  years^  nor  shall  any  dnty  be  laid  here 
npon  the  produce  of  Jamaica  for  i:9e  years. 

By^  these  mttmctions  it  appean,  that  the 
CRMai'  sltowed  f  ,500/.  per  ianom  for  dw  sup- 
port of  fovemmeot;   and  what  was  wwmm 
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over  and  above,  wa*  to  he  aade  goad  by  a 
duty  on  strong  liquors,  either  made  or  hnperth 
ed,  to  be  levied  by  the  aathoniy  mf  the  governor 
and  council. 

In  July,  1604,  sir  Thoams  Modyibrd  jsaned 
writs  for  electing  t»o  assembly-men  for  each 
parish ;  which  assembly  met  in  October  follovr* 
in^ 

It  does  not  appear  that  this  assembly  sat 
above  a  month  or  two,  before  they  were  dis* 
solved;  but,  durioc  tlieir  sessions,  they  pasaed 
a  body  of  laws,  which  was' transmitted  to  the 
Lord  Cheacellor  to  be  laid  before  the  crown  ; 
but  which  were  not  cottfinr.ed. 

In  1070  sir  Thomas  Modyford  waa  recalled« 
and  sir  Thomas  Lyach  appointed  lieuteaant- 
goveropr  and  commander  in  ehief,  with  the 
same  powers  as  sir  Thomas  Modyford  had. 

On  tbe  1st  of  December,  1071,  he  issoed 
writs  for  calling  an  assembly  to  oonsitl^of  two 
persons  for  each  pari&h ;  which  osct  on  the  Oih 
of  January  and  sat  till  June  following,  when 
the  governor  dissolved  tbem^  after  having  pass* 
ed  a  body  of  laws,  which  were  transmiued  to 
England  but  were  not  eonfirmed. 

£i  May,  1073,  air  Thomas  Lynch  called 
another  assembly ;  but  disBoJved  it  after  aittiag 
only  a  few  days ;  and  in  January  following,  a 
new  assembly  was  called,  which  met  the  18th 
February;  and  on  the  14th  of  March  a  new 
body  of  laws  was  passed,  which  were  tnuss^ 
mitted  to  England,  but  not  confirmed  by  tht 
crown. 

Ob  tbe  Sd  of  December,  1074,  lord  Vanghao 
was  appointed  governor  of  Jamaica.  A  coon* 
cil,  consisting  of  twelva'peesons,  was  named  in 
tbe  commission,  with  power  to  him  to  expel  or 
suspend  any  one  of  them,  and  in  case  of  vacan- 
cies to  fill  op  the  council  to  nine.  He  was  also 
empowered  to  call  assemblies,  accordiag  to  the 
usage  of  the  island ;  and  with  the  council  and 
assembly,  to  pass  laws,  which  laws  were  to  be 
in  force  for  two  years,  unless  the  crown's  plea- 
sure was  in  the  mean-time  signified  to  the  con- 
trary, and  no  longer,  eieept  tbty  were  approved 
and  confirmed  withm  that  time.  In  the  paas- 
ing  of  these  laws,  the  governor  was  to  have  a 
negative  voice,  and  to  dissolve  any  aaseosfaly 
as  he  should  think  propen 

Upon  lord  Vaaghaa's' arrival  in  his  fovem* 
ment,  he  called  an  assembly,  whisb  met  on  the 
Mth  of  April,  1075,  and  passed  anew  body  of 

ISEMrSb 

It  does  not  appear  when  this  assembly  was 
dissolved ;  but  in  March,  1070-?,  writ»  were 
imued  for  a  new  asscmhly,wfaioh  met  oo  the 
COth  of  that  mosith ;  and  having  passed  several 
odier  laws,  they  were  dissolved  on  the  S6th  of 
July :  and  the  laws  passed  by  both 
boring  been  transmitted- to  England,  the 
cil  took  them  intio  their  oensidcsation, 
after  fteqnent  deliherationa  upon  them,  and 
nmay  alterations  peoposed,  (hey  were  lefaned 
with  the  oouiudl^s  observationa  opoo  theos,  to 
the-  Attoroey  General,  to  eonsideii  thereof,  and 
to  form  a  new  body  of  laws  for  the  good  gi^ 
venmunt  el  thia  iMiad, 
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With  these  laws,  the  council  took  itito  eon- 
sideratioti  the  state  and  coostitation  of  Jamais 
c«,  and  made  two  Reports  upon  it.  [See  ^he 
two  first  Articles  in  the  Case  below.] 

These  Reports  having  been  confirmed,  a  com- 
mission passed  the  great  seal,  conatitotiiig  lord 
Carlisle  ^vernor  of  Jamaica  ;  bj  which  and 
by  the  losiructions  annexed  thereto^  [See  the 
third  and  fourdi  Articles  in  the  Case  below.] 
the  form  of  government  proposed  in  the  coun- 
ciKs  rep4>rt  was  adopted  and  established.* 

Upon  lord  Carhsle's  arri\ral  in  his  govern- 
ment, he  fr>und  the  people  very  much  dissatis- 
fied with,  and  averse  to  this  new  form  of  go- 
vernment ;  as  will  better  appear  by  his  letters, 
[Inserted  in  the  Case  below.] 

The  right  honoorable  the  Lords  of.ibe  Coni- 
mittee  for  trade  and  plantations  having  this 
day  presented  to  the  Board  the  ensuing  Re- 
port)  \it. 

May  it  please  your  m^esty ; 
We  having,  according  to  the  trust  reposed 
in  us  in  reference  to    your  majesty's  '  planta- 
tions, taken  into  consideration  the  present  state 
and  govermn^ntof  the  island  of  Jainaica,t  par- 

*  «'In  the  beginning  of  1678,*  says  Ed- 
wards, "  a  new  system  of  legislation  was 
adopted  for  Jamaica.  Tliis  system  was  nearly 
founded  on  the  plan  of  the  Irish  constitution 
under  Poyning*s  act ;  and  in  order  to  enforce 
it,  the  earl  of  Carlisle  was  appointed  chief  go- 
vernor of  the  island.  The  privy  council  of 
Bngland  prepared  a  code  of  laws,  and  a  bill  for 
settling  a  perpetual  revenue  on  the  crown, 
which  his  lordship  was  to  oflfer  to  the  assembly ; 
requiring  them  at  the  seme  time  to  adopt  the 
wliole  code  without  any  amendment  or  altera- 
tion. The  heads  of  all  bills,  except  those  re- 
lating to  money,  were  to  be  sent  to  his  majesty 
after  they  had  been  suggested  by  the  governor 
and  council ;  if  the  king  approved  them,  they 
were  to  be  returned  under  the  great  seal,  in  the 
form  of  laws,  and  passed  by  the  general  assem- 
bly ;  which  was  to  be  convened  for, no  other 
purpose  than  that,  and  voting  the  usual  sup- 
plies, special  orders  from  England  being  ex- 
cepted.    . 

**  The  most  probable  opinion  respecting  the 
origin  of  this  project  seems  to  be  this.  In  the 
year  *1663,  the  assembly  of  Barbadoes  were 
persuaded  by  very  unlawful  means,  as  will  be 
shewn  hereafter,  to  grant  a  pcrpetunl  revenue, 
to  the  crown,  of  four  and  a  half  per  cent,  on 
the  gross  produce  of  that  island.  The  Jamaica 
planters  steadily  refused  to  submit  to  a  similar 
imposition ;  and  this,  it  is  likely,  suggested  in 
the  mind  of  the  king  the  idea  of  depriving 
them  of  their  constitutional  franchises,  as  a  pu- 
nishment for  tlieir  non-compliance.  Fortu- 
liatety,  however,  neither  secret  intrigue  nor 
open  violence  was  attended  with  success." 

t  As  to  the  operation  of  the  laws  of  Eng- 
land within  Colonies  conquered  by  the  arms 
of  England,  See  the  Case  of  Halt  t.  Campbell 
A^  i>.  1774;  and  (be  Notes  to  that  Case,  ii^ra. 


ticolarly  sneh  matters  as,  from  the  nature  of 
affairs  as  they  now  stand  Uiere,  we  have  judged 
necessary  to  be  reconunended  to  the  right  fa»> 
nourable  the  earl  of  Carlisle,  whom  your  ma** 
jesty  has  been  pleased  to  nominate  and  consti* 
tute  governor  of  the  said  island;  and  having^ 
after  several  meetings,  agreed  upion  the  follow* 
ing  partieulars,  we  most  humbly  crave  leave  to 
ley  them  before  your  majestyi  for  your  royal 
determination. 

The  first  point  that  did  occur,  most  worthy 
to  be  considered  by  us,  was  the  power  and 
manner  of  enacting  laws  for  the  civil,  military^ 
and  ecclesiastical  government;  add  upon  taking 
a  view  of  what  htn  been  practised,  since  your 
majesty's  happy  restoration  in  thelegislatioo,  wv 
find,  that  the  methods  and  authorities,  for 
ihe  framing  end  ordaining  the  said  laws, 
have  been  only  such  as  were  directed .  by 
your  royal  commission  unto  your  majesty^ 
several  governors,  or  prescribed  by  the  instrac^ 
tions  given  them  from  time  to  time;  and  that, 
as  the  constitution  and  exigency  ofafinirshavft 
often  changed,  so  your  majesty  has  thought  fit 
variously  to  adapt  your  royal  orders  thereunto ; 
and  by  the  last  commission,  given  unt«#  the 
lord  Vaoghan,  your  majesty  was  pleased  l<^ 
empower  his  lordship,  with  the  advice  of  your 
majesty's  council,  from  time  to  time  to  sommon . 
general  assemblies  of  freeholders,  who  have 
authority,  with  the  advice  and  consent  of  thtf 
governor  and  council,  to  make  and  ordain  law* 
for  the  government  of  the  island  ;  which  kiwt 
are  to  be  in  force  for  the  space  of  two  yMMy 
except  in  the  mean  time  your  iM^ty's  plea* 
sure  be  signified  to  the  contrary ;  and  no  longer, 
unless  they  be  confirmed  by  your  majesty^ 
within  that  time.  Having,  therefore,  direetad 
our  thoughts  towards  the  consequences  and 
effects,  which  have  been  produced  or  may  arise 
from  this  authority  derived  unto  the  saio  &te»- 
holders  and  planters,  which  we  observe  to  have- 
received  a  daily  increase  by  tlie  resolutioos 
they  have  taken,  \eH  agreeable  to  your  ma* 
jesty's  intention,  we  do  roost  humbly  o^r  oar 
opinions,  that  the  laws  transmitted  by  the  lord 
Vnughan,  which  are  now  Under  consideration' 
in  order  to  be  enacted  by  your  mi^esty,  may 
be  entrusted  in  the  hands  of  the  earl  of  Carlisle^ 
who,  upon  his  anrival  in  the  island,  may  offer 
them  unto  the  next  assembly,  that  they  may 
be  consented  unto  as  laws  originally  coming- 
from  your  majesty;  and  that,  for  the  futere,- 
no  legislative  assembly  be  called  withoat  your 
majesty's  special  directions;  but  that  open 
emergencies,  the  governor  do  acquaint  yoer- 
majesty  by  letters,  with  the  necessity  of  calKiig 
such  an  assembly,  and  pray  your  majesty^- 
cottsent  and  directions  for  their  meeting;  and* 
at  the  same  time  do  present  unto  your  majesty  - 
a  scheme  of  such  acts  as  he  shall  think  fit  and 
necessary,  that  your  majesty  may  take  the 
same  into  consideration,  and  return  them  in' 
the  form  wherein  your  majesty  shall  think  fit 
that  they  be  enacted ;  that  the  governor,  upon 
receipt  of  yoiu*  majesty's  commands,  shall  then: 
summon  an  assembly,  and  propose  the  said 
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Uwa  /or  ikeir  consent,  so  that  the  same  method, 
in  le^atire  matters,  be  made  use  of  in  Ja- 
naica,  as  io  Ireland,  according  to  the  form 
prescribed  bj  Pojroing's  law ;  and  that  there- 
fore (he  present  stjfle  of  enacting  laws,  By  the 
Bovernor,.  council,  and  representatives  of  the 
Commons  assembled,  be  converted  into  the 
style  of,  fie  it  enacted  by  the  king's  most  ex- 
cellent majesty,  by  and  with  tbe  cousent  of  the 

-  General  Assembly. 

We  are  further  of  opinion,  that  no  escheats, 
fines,  forfeitures,  or  penalties,  be  mentioned  in 
the  said  laws,  to  be  applied  to  the  public  use 
of  the  island  ;  and  that  your  majesty  do  in- 
struct your  governor  to  dbpose  thereof  for  the 
aiipport  of  the  government.  It  is  also  our 
opinion,  that  io  all  laws  for  levying  of  money, 
fmd  raising  a  public  revenue,  the  clauses 
vhereby  the  said  levies  are  appropriated  unto 
tbe  public  use  of  the  island,  witnout  any  men; 
tion  made  of  your  majesty,  or  unto  your  ma- 
jesty for  the  said  public  use,^  are  so  far  dero- 
gatory to  your  majesty's  right  of  sovereignty, 
that  thev  ought  to  be,  for  the  future,  altered 
and  made  agreeable  to  the  style  of  England. 

We  do  likewise  offer  it  unto  your  majesty  as 
necessary,  that  no  minister  be  received  in  Ja- 
maica without  licence  from  the  right  reverend 
.the  lord  bishop  of  London;  and  that  none 
^viog  his  lordship's  licence  be  rejected, 
without  sufficient  cause  alledged ;  as  also, 
that  in  the  direction  of  all  church  affairs,  the 
]|uni»ter  be  admitted  into  the  respective  ves- 

visa* 

And  whereas  it  hat  upon  some  occasions 
proved  iacoiivenient,  that  the  members  of  the 
council  have  been  constituted  by  ^our  ma- 
jesty's conmiission  ;  we  are  of  opinion,  that 
for  the  future,  they  be  only  named  in  the  in- 
structions of  the  governor;  for  the  strength- 
ening of  whose  autiiority  under  your  majesty, 
wado  offer»  that  he  may  have  power  to  suspend 
any  of  the  said  members,  if  he  see  just  cause, 
without  receiving  the  advice  and  consent  of  the 
opuncil ;  and  also,  that  none  of  the  said  mem- 
bers, so  stupended,  or  by  your  majesty's  order 
displaced,  from  that  trust,  may  be  permitted 
*  tobe  received  into  the  General  Assembly. 

And  whereas  nothine  can  contribute  more  to 
tiie  welfare  of  your  majesty's  island,  than  that 
all  means  be  found  out  for  the  increase  of 
trade ;  we  do  offer,  for  the  encouraj^ement 
thefeof,  that  a  mint  be  allowed  in  Jamaica,  in 
Mioh  manner  that  no  prejudice  do  arise  unto 
ifioar  mi^esty's  other  dommions,  or  that  what 

-  bitUion  is  brought  from  thence  may  be  coined 
her#  in  Englana ;  provided  that  all  such  coins 
may  bear  your  majesty^  royal  superscription^ 
and  not  be  imposed  in  payment  elsewhere.— 
AU  which,  &c. 

^INCH,  Fauconberry, 

Davby,  C&avek, 

worcesfek,    h.  covshtry, 
Essex,  Tho.  DoUmax. 

H^  majesty,  taking  the  same  into  considera- 
tion, was  pleased  to  approve  thereof ;  and  did 
oidery  T^^  (he  ri^Ht  honourably  Mr.  Secretary 


Coventry  do  prepare  a  comroissioa  and-imtroc* 
tions  for  his  msvjesty's  royal  signature,  for 
the  earl  of  Cartisle,^  according  to  tbe  tenor  of 
the  said  report. 

At  the  Court  at  Whitehall,  Feb.  15,  1677-8* 

Present,  the  King's  most  excellent  Majesty  in 
Council.  Upon  reading  this  day  at  the 
Board,  a  Report  Irom  the  Right  H<V).  the 
Lords  of  the  Committee  for  Trade  and 
Plantations,  io  the  words  following : 

May  it  please  your  majesty;  Having  re* 
ceived,  on  the  12th  of  January- last  past,  from 
the  right  honourable  Mr.  Secretary  Coventrj, 
a  Draft  of  a  Commission  and  Instructions  for 
the  earl  of  Carlisle,  whom  your  majesty  has  ap- 
pointed to  be  your  governor  of  Jamaica,  and 
having,  after  several  additions  and  aherntions^ 
remitted  the  same  unto  Mr;  Secretary  Coven- 
try on  the  2d  instant,  we  crave  leave  to  ofier  to 
your  majesty  the  most  material  points  which 
did  occur  unto  us  upon  }*eru5ai  of  the  said 
'  draft ;  which  ore  as  followeth : 

1.  As  we  are  of  opinion  that  all  members  of 
council  in  Jamaica  may,  for  tbe  more  easy 
passing  of  laws,  be  admitted  into  the  assembly, 
if  duly  elected  by  the  freeholders ;  so  we 
cannot  but  advise  your  majesty,  that  as  well 
the  members  of  the  said  council  suspended  by 
your  majesty's  governor,  as  the  members  div-. 
placed  by  your  mi^esty,  may  be  rendered  inca- 
pable, during  sucb  suspension,  of  bciog  ad- 
mitted into  the  assembly. 

2.  That  although  your  mnjesty  has,  by  an 
order  of  tbe  16th  of  November  last  past, 
thought  fit  that  no  assembly  be  called  without 
your  majesty Vcapecial  leave  and  directions ; 
we  think  it  very  important,  for  your  majesty's 
service,  and  safety,  of  the  island,  that  in  case  of 
invasion,  rebellion,  or  some  other  very  ui^ent 
necessity,  your  majesty's  governor  may  have 
power,  with  the  consent  of  the  assembly,  to 
pass  acts  for  raising  of  money,  to  answer  the 
occasions  arising  by  such  ui^ent  necessities. 

3.  That  whereas  hitherto,  within  your  ma- 
jesty's island  of  Jamaica,  the  Oaths  of  Alle- 
giance and  Supremacy  have  not  been  imposed 
on  persons  that  bear  any  part  of  tbe  govern- 
ment, except  the  members  and  officers  of  the 
Council,  and  all  judges  and  justices;  so,  for 
the  prevention  of  future  inconveoiencies,  and 
greater  assurance  of  loyalty  towards  your  ma- 
jesty, we  are  humbly  of  opinion,  that  all  per- 
sons elected  into  the  assembly  shall,  before 
their  sittmg,  take  the  oaths  of  allegiance  and 
supremacy,  which  your  majesty's  governor 
shall  conmiissionate  nt  persons,  under  the  seal 
of  the  island,  to  administer  unto  them,,  and. 
that,  without  taking  the  said  oaths,  none  shall, 
be  capable  of  sitting,  thou^^h  elected. 

We  have  likewtt^e,  pursuant  to  your  majesty's 
ordert>,  prepared  a  body  of  laws,  such  as  tJie 
right  lionourable  the  earl  of  Carlisle  may  be 
empowered  to  carry  with  him,  and  to  ofiRec 
unto  tLe  assembly  of  Jamaica  for  their  consent., 
Whcieivi  we  do  not  find,  since  your  majesty's 
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bappy  Rmtoration,  that  any  laws  transmitted 
from  yoor  majesty's  plantations,  have  been 
ooiifirmed  by  your  roajesty,  either  under  the 
Ijreat  seal  of  England,  or  any  other  s'gniiica- 
tion  of  your  majesty's  pleasure  (the  act  of  four 
and  a  half  per  cent,  in  the  Caribbee  islands 
only  excepted,  which  was  confirmed  by  the 
order  of  council) ;  and  the  intended  method  of 
enacting  laws  in  Jamaica  hath  not  as  yet  been 
pot  in  practice ;  we  humbly  crave  your  majes- 
ty's royal  determination,  whether  the  said  laws 
snail  pass  only  by  order  of  your  majesty  in 
conncil,  or  under  the  great  s^al  of  England, 
that  we  may  accordingly  be  enabled  fitly  to 
present  them  onto  your  royal  view. — All  which, 
occ. 

His  majesty  was  pteased  to  order,  that  Mr. 
Secretary  Coventry  do  prepare  lard  Carlisle's 
Gornnii&sion  and  instructions  concerning  these 
matters  accordingly  :  and  as  for  the  laws  of  the 
said  island,  liis  inajeity  by  an  order  of  the 
board,  hath  been  pleased  this  day  to  declare 
his  pleasure,  that  they  shall  pass  under  the 
great  seal  of  England. 

Extract  of  King  Charht  the  Seconds  Commit' 
tion  to  the  Earl  of  Carlisle. 

And  we  do  hereby  give  and  grant  onto  you, 
with  the  advice  and  consent  of  the  said  coun- 
cil, full  power  and  authority  from  time  to  time 
at  need  shall  require,  to  summon  or  call  gen»* 
ral  assemblies  of  the  freeholders  and  planters 
within  the  said  island,  and  other  the  territories 
auder  yoor.  government,  in  suchr  manner  and 
form  as  hath  been  formerly  practised  and  used 
in  the  said  island  of  Jamaica. 

And  our  will  and  pleasure  is  that  the  persons 
tbereupon  duly  elected,  and  having  before  their 
silting  taken  the  oaths  of  allegiance  and  supre- 
tnacy  (which  you  shall  commissionate  fit  per- 
sons, under  the  seal  of  oor  island,  to  adroitiis- 
ter ;  and  without  taking  which  none  shall  he 
capable  of  sitting,  though  elected)  shall  be  call- 
ed and  held  the  General  Assembly  of  the  said 
islaiid  of  Jamaica,  and  other  toe  territories 
thereon  depending ;  and  shall  hare  full  power 
and  authority  to  agree  and  consent  unto  nil 
tuch  statutes  and  ordinances  for  the  public 
peace,  welfare  and  ^ood  goremraent  of  the 
said  island,  and  other  the  territories  thereon 
ifepending,  the  people  and. inhabitants  thereof, 
and  such  others  as  shall  resort  thereunto,  and 
for  the  benefit  of  oor  heirs  and  successors,  as 
having  been  by  you  with  the  advice  and  con* 
sent  of  the  said  council,  framed  and  trans- 
aiitted  unto  U6,  in  order  to  be  here  enacted  by 
our  giving  oor  consent  thereunto,  shall  be  by 
tts  approved  and  remitted  onto  yoo  under  oor 

eeat  seal  of  England ;  which  said  statutes, 
ws  and  ordinances,  are  to  be  by  you  framed 
am  near  as  conveniently  may  be,  to  the  laws  and 
statutes  of  our  kingdom  of  England. 

And  we  do  hereby  nevertheless,  aothoriss 

and  empower  yon,  in  case  of  invasion,  rcbel- 

Koa  or  some  very  great  necessity,  to  pass  an 

a«t  or  acts  by  and  with  ths  coos^t  of  the  Ge- 

TOL.  VI, 


neral  Assembly,  without  transmitting  the  same 
first  to  OS,  to  raise  money  within  the  said 
island  and  the  territories  within  your  govern^ 
ment,  to  answer  the  occasions  arifing  by  sucb 
urgent  necessities. 

And  we  give  yoo  likewise  full  power  from  » 
time  to  time,  as  you  shall  jodgb  it  necessary, 
to  dissolve  all  General  Assemblies  as  aforesaid. 

Rt tract  of  King  CharUt  the  Second^ $  JtutruC" 
tions  to  the  Earl  of  CarluU, 

And  whereas  hy  our  commission  wc  hare  di- 
rected, that  for  tlie  future  no  General  Assembly 
be  called  without  our  special  directions ;  bat 
that  upon  occasion  you  do  acquaint  us  by  let- 
ter with  the  necessity  of  calling  such  an  assem- 
bly, and  pray  oor  consent  and  directions  for 
their  meeting;  yoo  shall  at  the  same  time 
transmit  onto  os,  with  the  advice  and  opneent 
of  the  ceoncil,  a  draft  of  soch  acts  as  yoo  shall: 
think  fit  and  necessary  to  be  passed,  that  we 
may  take  the  same  into  oor  consideration,  and 
return  them  in  the  form  we  shall  think  fit  to  be 
enacted  in :  and  opon  the  receipt  of  our  com- 
mands, yoo  shall  then  sommon  an  assembly, 
and  propose  the  said  laws  for  their  consent. 

And  accordingly  we  have  ordered  to  be  de- 
livered onto  you  herewith,  a  certain  body  of 
laws  for  the  use  of  our  said  island,  framed  in 
pursuance  of  other  laws  transmitted  unto  us  by  . 
former  governors,  with  such  alterations  and 
amendments  as  we  have  thooght  fit,  with  the 
advice  of  oor  privy-council  here ;  which  opon. 
yoor  amval  in  our  said  island,  yoo  shall  ofier 
onto  the  neit  assembly,  that  they  may  be  con* 
sented  to  and  enactea  as  laws  originally  com- 
ing firom  OS. 

We  are  willing,  nevertheless,  that  in  case  of 
invasion,  rebellion  or  some  very  orsent  neces- 
sity, yoo  pass  an  act  or  acts  with  Uie  consent 
of  the  general  assembly,  withoot  transmitting 
the  same  first  onto  us,  to  raise  money  within 
the  said  island  and  the  territories  depending 
thereon,  to  answer  the  occasions  arising  by  soch 
oi^ent  necessities. 

And  you  shall  take  care  that  the  present 
style  ot  enacting  laws,  ''  By  the  gtiVernor, 
council  and  representatives  of  the  Commons 
assembled,"  be  converted  into  the  style  of^ 
'<  Be  it  enacted  by  the  king's  most  excellent 
majesty,  by  and  vfith  the  consent  of  the  General 
Assembly." 

Extract  of  a  Letter  from  the  Earl  of  CarUih 
to  Mr,  Secretary  Coventry. 

I  have  spoken  'with  several  of  the  council^ 
and  find  some  of  them  much  dissatisfied  at  the 
alterations  in  the  laws  and  manner  of  passing 
them,  particolarly  at  the  latter  part  of  the 
clause  in  the  militia  bill :  *  hot  that  in  all  things 

*  he  may,  upon  all  occasions  or  emeigencie?, 
'  act  as  caf^iu'^eneral  and  governor  in  chief, 
'  according  to   and   in   pursoance  of  all  thv 

*  powers  and  authorities  given  onto  him  by  his 

*  majesty's  commission ;   any  thing  in  this  casa 

*  or  any  other  to  the  contrary  in  any  wise  not« 

*  withsunding ;'  which  they  are  jealous,  of,  less 

4S 
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frame  nrguments  agaiDSt  tlie  preseot  constitu* 
tioD,  tliau  to  accotumodate  things  under  it.  I 
cannot  yet  tell  you  what  course  I  shall  take  to 
remove  this  difficulty:  but  I  will  do  the  best  I 
can.  I  find  one  of  the  council  more  faulty  in 
this,  than  any  mnn  iu  the  island,  but  am  un- 
willing to  name  I  irn,  till  I  have  tried  ttie  ut- 
most to  reclaim  him. 

Whilst  ivc  are  here  busy  about  small  mat^ 
ters,  I  doubt  your  hands  ttte  full  of  greater  and 
may  therefore  furgft  us.  We  hear  the  French 
and  Dutch  are  agreed.    I  am,  sir,  &c. 

Cablisle. 


that  thereby  they  shall  make  it  legal  to  exe* 
cute  hII  instructions  that  either  are  or  shall  be 
sent  to  ine,  or  any  other  succeeding  governor; 
which  scruple  might  easily  be  avoided,  but 
that  the  great  seal  being  ntfixed  to  the  laws,  I 
Imve  no  power  to  make  alteration,  which  I 
rnij^ht  have  done,  both  to  their  satisthction  and 
the  preservation  of  the  king's  rights.  The  act 
for  the  revenue  too,  I  fenr,  will  not  without 
diiT)cnlty  pass ;  but  I  shall  endeavour  all  I  can 
t>»  bring  them  to  pass,  for  which  I  have  greater 
induceiuents  than  my  being  here,  without  any 
hopes  from  the  preseht  stato  of  the  treasury, 
1^-bich  is  exhausted  and  in  debt  for  their  new 
fortifications. 

Cop}/  of  a  IaUct  to  Mr.  Secvetary  C<rcentry 
from  Ike  Earl  of  Carlisle, 

4  St.  Jago,  Sept.  11, 1678. 

Sir  ; — Tl.'e  assembly  met  on  the  2ad  instant^ 
and,  1  fitxl.  are  so  dissatisfied  with  the  altera* 
tlcn  of  the  {;uve;nment,  that  I  question  whe- 
ther they  will  pm-s  any  of  tliese  laws :  they 
have  oltjecti ons  H<^.:inbt  several  of  them;  as 
the  act  for  the  reveoue  that  is  perpetual,  and 
i!iay  be  diverted  :  they  are  nettle<l  at  the  ex- 
pression iu  the  preumhle,  that  the  revenue  was 
raised  by  the  govtrnor  and  council :  and 
tL'iugh  they  cannot  deny  it  to  be  truth,  yet 
^  they  say  titat  council  was  elected  by  the  peo- 
ple, and  though  continued  under  the  name  of  a 
couDcil,  yet  was  in  effect  an  assembly  or  repre- 
sentative of  the  people.  , 

I  have  given  into  their  hands  a  copy  of  that 
act  and  fourteen  more,  and  gave  them  liberty 
tu  compare  them  with  the  original.  The  act  of 
niilitui,  and  some  others,  I  keep  by  me,  till  I 
see  what  they  will  do  with  tliose  they  have. 
All  the  acts  are  not  yet  transcribed;  for  but 
one  man  can  write  at  a  time,  and  they  are 
bulky ;  but  I  have  enough  to  keep  them  em- 
pl'tyed.  The  Speaker  came  to  me  on  Saturday, 
to  dfsire  liberty  to  adjourn  for  a  few  days, 
which  L  consented  to,  and  they  adjourned  till 
11iur»day  morning.  Lieut,  col.  Beeston  is 
Speaker,  whom  I  recommended  to  them  upon 
sir  11.  Morgan's  assurances  that  he  would  be- 
have himself  well.  He  bath  the  general  repute 
of  uu  honest  and  discreet  gentleman,  though  be 
signed  the  order  about  the  privateer,  at  which 
so  much  ofiTence  was  taken ;  but  I  am  satisfied 
he  was  no  further  faulty,  than  in  complying 
with  tiie  directions  of  the  assembly  ;  and  I  the 
rather  proposed  him  (whom  they  had  a  mind 
to  chuse)  to  gain  the  point  quietly  of  recom- 
mending, which  my  lord  Vaugban,  I  am  told, 
ueglected  to  do. 

The  assembly  appointed  a  committee  to 
oo.rapare  these  laws  with  their  former:  It  is 
said  they  ditfer  in  many  things,  especially  from 
those  laws  last  sent  from  lordf  Vaughan,  which 
are  roost  usefully  framed  for  their  present 
benefit. 

Popular  discourses  prevail  here  as  well  as  in 
England ;  and  I  find  a  few  men*s  notions  have 
Uiken  such  place  with  the  leading  men  of  the 
assembly,  that  they  xatlier  set  themselves  to 
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Extract  of  a  Lflter  from  the  Earl  of  Carlisle 
to  the  Committee. 

My  lords;  I  have  met  with  the  difficulties 
here  I  foresaw,  but  could  ueitbcr  avoid  nor  pre- 
vent in  England.  The  general  assembly  meet- 
ing the  2d  of  September  last,  I  recommended 
and  sent  to  them  the  several  bills  I  brought 
over  under  the  great  seal  of  England,  fof  their 
consent  to  be  enacted ;  but  being  mudi  dis- 
satisfied at  the  new  frame  of  government,  and 
their  losing  their  deliberative  part  of  power  in 
altering  and  amending,  thev  would  not  past 
any  one  of  them,  but  threw  them  all  out ;  but 
prepared  an  address,  with  a  bill  of  impost 
upon  wines  and  other  strong  hquor^  for  one 
year,  without  giving  ine  notice  thereof,  in  such 
terms  and  form  as  was  not  fit  for  me  to  pass  it: 
but  afterwards  changing  the  style  of  enacting, 
as  directed  iu  my  instructions,  with  some  other 
amendments  to  (his  bill,  the  public  necessities 
of  the  island,  having  contracted  many  debts 
from  new  fortifications,  and  salaries  already 
due  requiring  it;  I  gave  the  royal  assent;  and 
then,  on  the  12th  this  instant  October,  I  dis- 
solved them.  My  earnest  suit  to  all  your  lord- 
ships is,  that  you  i»ill  please  to  have  me  in 
your  thoughts,  and  the  present  state  of  this 
colony  under  your  lordships'  consideration,  for 
some  expedient  which  may  be  elucidatory  to 
the  power  given  me  by  my  commission  and  in- 
structions, Hhicb  may  quiet  the  minds  of  per- 
sons generally  dissatisfied  in  'this  island,  which 
u  most  certamly  under  the  greatest  hopes  of  aM 
the  islands  in  the  West  Indies,  and  titerefore 
most  fit  for  to  be  encouraged  with  the  king's 
countenance  and  support,  with  good  and  ac- 
ceptable laws. 

What  bills  I  shall  send  to  Mr.  Secretaiy 
Coventry,  I  pray  may  be  speedily  dispatched, 
when  brought  before  your  lordships,  aod  re- 
ceived, and  ordered  to  be  passed  tbroagh  all 
offices  without  delay,  being  m  part  of  wliat  is 
so  very  much  wanting  towards  the  support  of 
the  good  government  of  this  island. 

Copy  of  a  Letter  from  the  Earl  of  Carlisle  to 

the  Committee. 

My  lords;  A  fortnight  ago  I  gave  yon  an 
account  upon  what  terms  I  had  parted  with  the 
assembly.  I  have  since  thoroughly  considered 
of  what  might  in  this  place  most  conduce  to  bis 
majesty's  service,  and  could  not  think  of  any 
better  expedient  than  to  send  the  beorer,  Mr, 
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AtkinsoDy  to  wait  upon  your  lordships.  He 
was  secretary  to  sir  Thomas  Lynch  and  my 
lord  Vaughan,  and  has  been  enough  acquaint- 
ed with  ail  my  proceedings  since  my  arrivnl, 
so  is  perfectly  able  to  satisfy  your  lordships  in 
any  thing  you  may  desire  to  know  concerning 
the  place,  and  to  lay  before  you  all  the  several 
interests  of  his  majesty  relating  to  it. 

My  lords,  I  find  that  the  present  form  ap- 
pointed for  the  making  and  passing  of  laws, 
considering  the  distance  of  the  place,  is  very 
impracticable,  besides  very  distasteful  to  the 
sense  of  the  people  here,  as  yon  may  observe 
by  the  asssembiy's  atldress  lo  mp ;  and  if  your 
lordships  will  please  to  move  his  majesty  to 
send  me  a  general  instruction  to  call  another 
assembly,  and  to  re-enact  and  make  what  laws 
are  fit  for  this  place,  I  could  then  order  the 
matter  to  coaclode  efifectuaily  to  his  majesty's 
service.  I  have,  by  Mr.  Atkinson,  sent  you 
the  drafts  of  such  bills  as  are  the  most  funda- 
incntalj^  and  chiefly  concern  his  miQest>'s  in- 
terest; and  I  do  assure  you  that  I  wiil  not,  in 
any  material  point,  vary  from  tbem.  lie  will, 
when  your  lord&hips  order  him  to  attend  you, 
lay  them  all  before  you,  and  I  believe,  .give 
your  lordships  such  thorough  .satisfaction,  that 
VOD  will  rest  assured  that  what  I  desire  is  for 
Jnis  majesty's  service,  and  that  I  shall  be  enough 
enabled  by  it  to  settle  every  thing  upon  so  good 
a  foundation,  that  neither  his  majesty  nor  your 
lordships  will  ever  repent  of  having  made  any 
deference  to  my  opinion.  In  it,  my  lords, 
much  success  depends  upon  the  dispatch,  and 
of  the  circumstances  Mr.  Atkinson  will  give 
you  an  account.  His  business  is  wholly  to  at- 
tend your  lordships,  and,  I  believe,  he  will  al- 
ways be  in  the  way.  He  has  prayed  me  to 
intercede  with  your  lordships  to  excuse  what 
errors  he  may  commit  as  having  been  a  West 
Indian  for  these  eight  years  past:  and  do  on 
bis  behalf  beg  .that  favour  of  your  lordships ; 
but  hope  that  he  will  prove  so  discreet,  as  to 
give  your  lordships  no  manner  of  offence.  I 
thought  it  the  readiest  and  best  way  to  have  all 
things  rightly  understood,  and  do  hope  that  if* 
sue  will  be  produced  from  it. 

\  am  your  lordships'  most  humble 

And  obedient  servant, 
St.  Jago  de  la  Vega,  Nov.  1678.       Caklisle. 

Extract  of  a  Letter  /row  the  Earl  of  Carliik 
to  Mr.  Secretary  Coventry. 

On  the  2d  of  September  last,  the  general 
ftfsebly  met;  bat  under  so  much  dissatisfaction, 
from^  tlie  new  frame  of  government,  and  their 
losing  their  deliberate  part  of  power  in  fram- 
ing, altering,  and  amending  laws,  that  they 
spent  near  a  fortnight  very  uneasily  about 
some  of  the  laws,  and  would  have  begun  with 
the  bill  of  revenue,  to  have  thjt)WD  that  out 
first,  as  a  mark  of  their  disallowing  the  new 
-  method  of  government,  being  so  highly  incens- 
ed that  they  were  near  questioning  the  king's 
fower  and  authority  to  do  it :  iusoroucb,  that 
,  taking  the  maintenance  thereof  to  be  in  niv 
charge,  and  finding  some  of  the  council  equal- 


ly disgusted  at  the  change  of  government,  and 
foreseeing  that  it  was  like  to  encourage  discon- 
tent in  the  assembly  to  take  them  off  and  leave 
the  assembiy  upon  their  humour  by  them- 
selves, I  thou^t  it  absolutely  necessary  to  put 
this  question  to  each  of  the  counsellors,  in  these 
words:  '<  Do  you  submit,  and  consent  to  this 
present  form  of  government,  which  his  nuijes- 
ty  hath  been  pleased  to  order  for  this  island  of 
Jamaica  ?''  to  which  the  chief-justice,  col. 
Long,  refused  to  answer,  with  two  more,  col. 
Charles  Whitfield  and  col.  Thomas  Freeman.* 
The  chief-justice  being  a  man. of  very  great  in-» 
fluence  upon  the  assembly,  I  presently  sus- 
pended, and  gave  the  oUier  two  (less  danger- 
ous) till  morning  to  consider  on  it ;  and  then 
the  chief-justice  sent  to  me  his  submission  under 
his  hand,  and  col.  Freeuian  submitted ;  but 
col.  Charles  Whitfield,  otherwise  a  very  good 
man,  went  away  into  the  country. 

The  assembly  received  and  examined  all  the 
laws  I  brought  over,  and  drew  up  their  reasons 
against  passing  them;  of  each,  many  were  veiy 
frivolous,  and  the  best  was,  because  they  were 
not  compared  with  and  amended  by  the  last 
laws  of  my  lord  Vaughan*s,  now  with  )0u,  and 
received  some  two  days  before  my  coming 
Qway,  the  fleet  then  stiying  in  the  Domdv,  and 
n)y  departure  much  pressed  upon  the  expec- 
tation of  war.  These  reasons  against  Uie 
revenue  bill  I  answered  individually ;  but  no 
means  or  endeavours,  either  I  myself,  the 
council,  or  both  could  use,  would  prevail  with 
them  to  pass  any  one  of  them ;  and  I  look  upon 
this  to  he  their  chief  refhson,  that  by  not  pass- 
ing them  they  might  the  better  shew  their  disr 
like  of  that  uew  vray  o(  government;  though 
they  urge  this  for  their  enjoying  a  power  of  al- 
tering and  amending  laws,  the  necessity  of 
changing  them  asofitu  as  occasions  do  require; 
and  the  distance  from  this  place  is  so  great, 
that,  before  the  king's  approbation  can  be  ob- 
tained to  a  law,  and  returned  hither,  it  mtrf  be 
fit  for  the  public  good  either  to  lay  that  law 
aside,  or  much  to  change  and  alter  it :  and 
indeed  in  this  part  of  the  objection  I  think  they 
are  in  the  right,  for  that  they  will  want  teir- 
porary  laws  till  the  colony  be  better  grown  i 
and  upon  thorough  consideration  of  the  whole 
matter  in  this  part,  I  am  of  opinion,  it  is  very 
adviseable  and  requisite  that  there  should  be 
leave  and  power  from  the  king  to  make  laws 
(not  relating  to  his  majesty's  poiver  or  preroga^ 
tive)  to  endure  for  some  term,  till  his  royal 
approbation  may  be  had  therein;  and  of  this  I 
do  earnestly  entreat  your  care. 

Having  used  all  methods  possible  with  the 
several  members  apart,  and  jointly  with  the 
body  of  the  assembly,  for  the  passing  the  laws, 
I  was,  afber  many  conferences  and  debates', 
and  several  adjournments,  frustrated,  and 
they  threw  them  all  out.  Afterwards,  in  a 
full  body,  by  the  Speaker,  they  gave  me  the  in- 
closed address,  ami  presented  to  me  a  bid  for 
'a  public  impost,  prepared,  without  giving  me 
notice  thereof,  iu  such  terms  and  forms^  as  was 
not  fit  for  me  to  pass  it  in :  but  at  last  in  some 
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parts  consented  to  such  amendments  as  I  and  | 

the  council  thought  fit,  changing  the  style  of 
enacting,  as  directed  in  my  instructions,  but 
restrainmg  it  to  one  year,  from  a  fear  that,  if 
they •  should  have  made  it  perpetual,  they 
should  be  assembled  no  more,  out  be  governed 
by  governor  and  council,  as  they  were  in  col. 
,D'Oyley's  time,  when  they  enacted  Uwi,  not 
only  for  the  revenue,  but  other  occasions,  by 
governor  and  council,  and  some  part  of  sir 
Charles  Lyttleton's  time,  as  appears  by  our 
council-book  npon  the  place ;  and  sir  Thomas 
Modyford  had  an  instruction  to  continue  tliis 
revenue  by  order  of  governor  and  council,  the 
assembly  in  his  life  time  passing  it  perpetual ; 
and  in  sir  Thomas  Lynch's  time  the  assembly 
made  it  perpetual ;  but  for  want  of  the  king's 
consent,  they  both  are  fallen  ;  but  now,  the 
asseiphly  say,  they  are  of  a  better  understand- 
ing than  ta  give  the  reins  uut  their  own  bands. 

To  this  bill,  the  island's  affairs  being  under 
eat  pressures  from  public  debts  contracted 
or  the  new  fortifications,  and  salaries  already 
due,  I  gave  the  royal  assent :  and  then,  being 
ihe  12th  instant,  I  dissolved  them. 

W^ich  having  done, -and  not  being  satisfied 
with  the  behaviour  of  the  assembly  in  their 
proceedings  in  relation  to  the  government! 
stood  charged  with,  most  of  them  being  in 
military  trusts,  I  put  this  question  to  each  of 
them :  '*  Do  you  submit  to  this  form  of  go- 
vernment, which  his  majesty  haih  been  pleased 
to  order  for  this  island  of  Jamaica?*'  to  which 
several  of  them  neither  ^ave  me  a  dutiful  nor 
chearful  answer :  some  did,  and  at  this  some 
were  much  dissatisfied. 

-  Mat  it  please  •  your  Excellency;  We,  the 
members  chosen  by  his  majesty's  writ  to  be  the 
general  assembly  for  this  his  island  of  Jamaica, 
do,  with  a  great  deal  of  thankfulness,  acknow- 
ledge the  princely  care  which  his  majesty  hath 
•beetf  ever  pleased  to  have  of  ihis  his  colony, 
and  of  which  your  excellency  hath  likewise 
^iven  to  us  very  late  and  fresh  assurances  :  and 
in  obedience  to  his  majesty's  commands,  we 
have  perused  the  several  bills  uhich  your  excel- 
lency gave  os;  and,  having  dufy  examined  the 
matters  contained  in  them,  thbre  being  divers 
fundamental  errors,  which  we  particularly  ob- 
served, and  did  cause  them  to  be  entered  in 
our  Journal ;  and  from  the  consideration  of 
jthem  we  cannot  hiit  reflect,  and  do  humbly 
l>eg  your  excellency  to  represent  unto  bis  most 
jacred  majesty,  the  great  inconveniencies 
which  are  like  to  redound  unto  this  his  island 
by  this  method  and  manner  of  passing  of  laws, 
which  is  ahsplutely  impracticable,  and  will  not 
only  tend  to  the  great  discouragement  of  the 
present  planters,  but  likewise  put  a  very  fatal 
stop  to  any  further  prosecution  of  the  improve- 
inent  of  this  place ;  there  being  nothing  that 
invites  people  more  to  settle  and  remove  their 
lamily  and  stocks  into  this  remote  pai  t  of  the 
world,  than  the  assurance  they  havie  always  of 
being  governed  in  such  manner  as  that  none  of 
fholt  fights  should  h«  }obt,  so  long  as  the^  were 


within  the  dominions  of  the  kiogdom  of  Eag* 
land :  nor  can  we  believe  that  his  mafeity 
would  have  made  this  alteration,  bad  he  been 
truly  informed  of  his  own  interests,  and  of  thai 
which  is  proper  and  natural  for  the  consticiaioB 
of  this  island. 

My  lord,  you,  that  are  now  our  governor, 
and  are  upon  this  place,  cannot  but  distinguish 
both,  and  plainly  see  that  which,  at  great  dis- 
tance, is  impossible  to  be  known,  being  always 
distinguished  with  the  false  colours  of  interest 
and  design.  It  is  to  you  therefore  we  address 
ourselves ;  and  do  humbly  beg  you  to  assure  his 
majesty,  which  we  du  from  the  bottom  of  our 
hearts  uiifeignedly  declare,  that  wearefaistniey 
faithful,  and  loyal  subjects,  in  the  next  place, 
sir,  we  humbly  beg  you  to  lay  before  bis  ma- 
jesty the  true  condition  of  this  iUand,  and  the 
several  circumstances  wherein  it  stands.  The 
situation  and  natural  advantai^es  of  the  place 
will  vety  probal^ly,  by  God's  blessing,  make  ii 
very  considerable.  It  were  picy,  therefore, 
that  any  stop  in  its  infancy  should  be  put  to  it, 
which  may  hinder  its  future  growth,  and  disap* 
point  those  hopes  which  his  majesty  hath  ever 
had,. and  which  will  no  doubt  come  to  pais, 
that,  if  this  island  be  encouraged  by  gooa  go- 
vernment and  wholesome  laws,  it  will  effectaally 
serve  very  maay  interests,  both  of  his  majesty^ 
crown  and  the  nation's  trade. 

Sir,  the  present  form  of  the  government,  as 
it  is  now  appointed,  has  these  plain  and  mani- 
fest inconveniences  in  it : 

1st.  That  the  distauce  of  this  place  renders 
it  impossible  to  be  put  in  practice,  and  does 
not  in  any  manner  fall  under  the  same  consi- 
deration as  Ireland  does,  from  which,  we  con- 
clude, the  example  is  taken. 

2d.  The*  nature  of  all  colonies  is  chai^geaUe, 
and  consequently  the  laws  must  be  adapted  to 
the  interest  of  die  place,  and  must  alter  with  it. 
3d.  It  is  no  small  satisfaction,  that  the  peo- 
ple, by  their  re  present  tives,  have  a  deliberative 
power  in  the  making  of  laws ;  the  negative  and 
barely  resolving  power  being  not  according  to 
the  rights  of  Englishmen,  and  practised  no 
where  but  in  those  commonwealths  where 
aristocracy  prevails. 

4tb. '  This  manner  of  form  of  government 
brings  all  things  absolote,  and  pnlB  it  lato  the 
power  of  a  governor  to  do  what  he  pleases ; 
which  is  not  his  majesty's  interest, /md  may  be 
a 'temptation  for  even  good  men  to  commit 
great  pan  ialities  and  errors. 

5th.  The  n)etho«l  which  has  been  always 
osed,  both  in  this  island  and  all  other  colonies, 
in  the  making  of  laws,  was  a  greater  !(^curitj 
to  his  majesty's  prerogative,  than  the  present 
form  ;  for  a  governor  durst  not  consent  to  any 
thing  against  his  interest;  and  if  he  did,  the 
signification  of  the  king's  pleasure  determined 
the  laws,  so  that  his  majesty  had  thereby  a 
double  negative. 

Thus,  sir,  we  have  truly  laid  before  yoor  ei* 
cellency  our  real  sense;  and  do  hope  that  yoor 
excellency,  being  thoroughly  satisfied  of  the 
mischiefs  wliich  will  certainly  arise  to  t)us  pbne^ 
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^m  the  reasons  we  have  gifen,  will  in  that 
manner  represent  our  condition  to  his  majesty, 
that  he  majr  be  thereby  induced  to  giro  an  in- 
struction to  TOur  excellency,  to  pass  such  laws 
as  are  municipal  and  fit  for  us,  and  in  the  same 
manner  which  has  been  ever  practised  in  this 
island,  and  other  his  majesty's  colonies;  we 
having  no  other  claim  in  it  than  to  express  our 
duty  to  our  king,  and  our  unfeigned  service  and 
Sratttude  to  your  excellency/  for  mediating  that 
which  is  so  much  for  hKi  majesty V  and  the 
island's  interest^ 

And  we  do  here  likewise  present  unto  your 
excelieiicy  a  billft>r  raising  a  public  impost  unto 
his  majesty,  his  heirs  and  successors,  for  tbe 
support  of  this  his  government;  and  do  hereby 
he^  your  excellency  to  accept  of  it  as  ^real 
demonstration  of  our  loyalty  to  our  princ^  and 
service  to  your  excellency,  with  assurance  that 
we  shall,  upon  all  occasions,  be  ready  to  express 
Stich  further  testimonies  of  the  same  as  may  be 
suitable  to  our  duty  and  allegiance. 

At  the  Court  at  Whitehall,  April  4, 1679. 

Frtunt,  tbe  KiN0*s  most  excellent  majesty  in 

Council. 

Whereas  the  ri^ht  honourable  the  Lords  of 
the  committee  for  trade  and  plantations  did 
this  day  make  report  unto  his  majesty  in  coun- 
cil. 

That  having,  in  pursuance  of  his  majesty's 
order  considered  the  nreseut  state  and  consti- 
tution of  Jamaica,  ai^il  the  government  thereof, 
as  it  is  settled  by  his  majesty's  command,  their 
lordships  see  no  reasons  why  any  alterations 
should  be  made  in  tbe  method  of  making  laws 
according  to  the  uiage  of  Ireland,  for  which 
their  londships  are  preparing  reasons  to  evince 
the  necessity  and  legality  of  tne  same :  and 
that  whereas  a  ship  is  now  lying  in  the  Downs, 
bound  for  that  island,  their  lordships  advibe, 
that  the  right  honourable  Mr.  Secretary  Coven- 
try do,  by  this  conveyance,  inform  tbe  earl  of 
Carlisle  of  his  majesty's  pleasure  herein,  with 
directions  that  all  things  be  disposed  to  this 
end ;  and  that,  in  the  mean  time,  the  present 
laws  enacted  by  lord  Vaughan  be  continued 
by  proclamation  or  otherwise,  until  his  majes- 
ty's pleasure  be  further  known ;  as  also  that  his 
lordship  do,  by  the  first  conveyance,  send  over 
an  authentic  copy  of  the  act  for  a  public  impost, 
hitely  enacted  tliere,  according  to  his  lordship's 
instructions  for  mauers  of  that  nature. 

His  majesty,  having  thought  fit  to  approve 
thereof,  was  pleased  to  order,  as  it  is  hereby 
ordered.  That  the  right  honourable  Mr.  Secre- 
tary Coventry  do  signify  bis  majesty's  pleasure^ 
onto  the  earl  of  Cariisle,  accorcUog  to  the  said 
report. 

'  At  the  Conrt  at  Whitehall,  May  S8,  1679. 


JPrssni^,^  the  Kivo's  mosrexcalleBt  majesty  in 

Cooncil. 

'    Whereas  there  was  this  day  read  at  the  board, 
m  Report  from  tbe  right  honourable  tbe  lords  of 


the  committee  for  trade  and  plancationSy  in  tbt 
words  following,  viz. 

May  it  please  your  maiesty  ;  We  have,  in 
obedience  to  your  majesty^  commands,  entered 
into  the  present  state  ofyour  majesty's  island 
of  Jamaica,  in  order  to  propose  such  means  as 
may  put  an  end  to  the  great  discouragement 
your  majesty's  good  subjects  there  lie  under  by 
the  unsettled  condition  thereof,  occasioned  by 
the  refusal  of  the  laws  lately  offered  by  tbe  earl 
of  Carlisle  to  the  lysembly  for  their  consent ; 
at  which  proceedngs,  dissatisfaction  appears 
to  have  risen  in  the  manner  following': 

By  the  commission  granted  by  your  majesty 
unto  the  lord  Vaughan  and  several  preceding 
governors,  it  was  your  royal  ple^ure  to  entrust 
the  assembly  of  Jamaica  with  a  power  to-  frame 
and  enact  laws  by  the  advice  and  consent  of  the 
governor  and  cooncil ;  which  laws  were  tocon* 
tinue  in  force  for  the  space  of  two  years,  and 
no  longer :  but  so  it  hath  happened,  that  your 
majesty,  finding  the  inconveniences  which  did 
attend  that  power  and  manner  of  making  laws, 
by  the'  irregular,  violent,  and  unwarrantable 
proceedings  of  the  assembly,  was  pleaded,  with 
advice  of  your  privy  council,  to  provide,  by  the 
earl  of  Carlisle's  commission,  that  no  laws 
should  be  enacted  in  Jamaica,  but  such  as  be- 
ing framed  by  the  governor  and  council,  and 
transmitted  unto  your  majesty  for  your  royal 
approbation,  were  afterwards  remitted  to  Ja« 
maica,  and  consented  unto  by  the  assembly 
there ;  and  in  pursuance  thereof)  the  earl  of 
Carlisle  carried  over  a  body  of  laws  under  the 
great  seal  of  England  ;  virhich  laws,'  upon  his 
lordship's  arrival  there,  have  been  rejected  by 
the  general  assembly,  upon  grounds  and  reasons 
contained  in  an  address  to  your  majesty's  go 
veruor,  and  in  divers  letters  received  from  ois 
lordship  in  that  behalf. 

1st.  In  the  first  place,  we  find  they  are  onsa* 
tisfied  with  the  clause  in  the  militia  bill,  where* 
by  it  is  provided,  that  tbe  governor  may,  upon 
all  occasions  or  emergencies,  act  as  governor  in 
chief,  according  to  and  in  pursuance  of  all  the 
powers  and  auuiorities  given  unto  him  bv  your 
majesty's  commission ;  fearing  that  thereby 
they  sliali  make  it  legal  to  execute  all  instruc- 
tions that  either  are  or  shall  be  sent  your  m^ 
jesty's  governor. 

2dly.  Thev  have  likewise  rejected  tbe  bill  for 
raising  a  public  revenue,  as  being  perpetual^ 
and  liable  (as  they  say)  to  be  diverted, 

Sdly.  It  is  objected,  that  the  said  laws  con- 
tain divers  fqndamental  errors. 

4ibly.  That  thev  were  not  compared  with, 
and  amended  by,  the  last  laws  sent  over  by  lord 
Vaughan. 

5thly.  That  the  distance  of  the  place  renders 
the  present  method  of  passing  laws  wholly  im- 
practicable. 

6thly.  That  the  nature  of  all  colonies  ia 
changeable,  and  consequently  the  laws  must  be 
adapted  to  the  interest  of  tlMS  place,  and  sites 
with  it. 

7thly.  That  thereby  they  lose  the  satisftcti4Wi 
of  a  deliberative  power  in  making  laws. 
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8thly.  That  this  form  of  government  renders 
your  governor  absolute. 

dthly.  That  by  the  former  method  of  enact- 
ing lawSj  your  majesty's  prerogative  was  better 
secured. 

These  beini;  the  objections  nnd  .pretences, 
upon  which  the  asi^embly  has,  with  so  much 
animosity,  proceeded  to  reject  those  bills  trans- 
mitted by  your  majesty,  we  caimot  but  ofier, 
for  your  majesty's  information  and  satisractioii, 
such  n  short  answer  thereunto,  as  may  not  only 
give  a  testimony  of  the  unreasonableness  of 
their  proceedings,  but  also  furnish  your  gover- 
nor, when  occasion  shall  serve,  with  such  ar- 
guments, as  may  be  fit  to  be  used  in  justification 
of  your  majesty's  commission  and  powers  grant- 
ed unto  him. 

1st.  It  is  not  without  the  greatest  presump- 
tion, that  they  go  about  to  question  your  ma- 
jesty's power  nf  the  militia  in  that  island,  since 
it  has  been  allowed  and  declared,  even  by  the 
laws  of  this  your  kingdom,  thac  the  sole  su- 
preme government,  command  and  disposition 
of  the  militia,  and  of  all  forces  by  sea  and  land 
and  of  all  forts  and  places  of  strength,  is  re- 
siding in  your  majesty,  within  all  your  majesty's 
dominions. 

2d.  The  objection,  made  against  the  bill  for 
the  public  revenue,  hath  as  little  grouud,  since 
its^being  perpetual  is  no  more  than  what  was 
formerly  offered  by  them  unto  your  majesty, 
during  the  government  of  sir  Thomas  Lynch,  in 
the  same  measure  and  proportion  as  is  now 
proposed;  nor  can  it  be  diverted,  since  provi- 
sion is  thereby  expressly  made,  that  the  same 
shall  be  for  the  better  support  of  that  govern- 
ment; besides,  that  it  is  not  suitable  to  the 
duty  and  modesty  of  subjects,  to  suspect  your 
majesty's  justice  or  care  for  the  government  of 
that  colony,  whose  settlement  and  preservation 
have  been  most  particularly  carried  on  by  your 
majesty's  tender  regard,  and  by  the  great  ex- 
pence  of  your  own  treasure. 

3d.  It  cannot  with  any  truth  be  said,  that 
these  lavis  contain  many  and  great  errors,  no- 
thing having  been  done  therein  but  in  pursu- 
ance of  former  laws,  at  divers  times  enacted  by 
the  assembly,  and  with  the  advice  of  your  ma- 
jesty's privy  council,  as  well  as  the  opinion  and 
approbation  of  your  attomep-general,  upon  pe- 
rusal of  the  same. 

4th.  To  the  fourth  objection  it  may  be  an- 
swetred,  that  if  any  thing  had  been  found  of 
moment  or  importance  in  the  last  parcel  of 
laws  transmitted  by  the  lord  Vaughan,  your 
majesty's  tender  care  of  your  subjects'  welfare, 
would  have  been  sudi,  as  not  to  have  sent 
those  bills  imperfect,  or  defective  in  any  neces- 
sary matter. 

5th.  As  to  the  distance  of  the  place,  wliicli 
.renders  (as  they  say)  the  present  method  of 
making  laws  altogether  impracticable,  your 
majesty  having  been  pleased  to  regulate  the 
same,  by  the  advice  ot  your  privy  council,  ac- 
cording to  the  usage  of  Ireland,  such  care  was 
taken,  as  that  no  mw  might  be  wanting  which 
night  conduce  tathe  well-being  of  the  planta- 


tion, and  that  nothing  might  be  omitted  which 
in  all  former  governments  had  been  thought 
necessary ;  nor  is  it  likely  that  this  coIoqt  is 
subject  to  greater  accidents  than  your  kiogiiom 
of  Ireland,  so  as  to  require  <t  more  frequent  and 
sudden  change  of  laws,  in  other  cases  than  such 
as  are  already  provided  for  upon  emergencies, 
or  in  other  manner  than  is  direct e<l  by  yoor 
majesty's  commission ;  whereby  the  inhabitauts 
have  free  access  to  make  complaints  to  jrour 
governor  and  council,  of  any  detect  in  any  old 
law,  or  to  give' reasons  for  any  new  one,  which, 
being  modelled  by  the  governor  and  council 
into  form  of  law,  and  transmitted  unto  your 
majesty,  if  by  your  majesty  and  council  found 
reasonable,  may  be  trojismittcd  back  thitliei,  to 
be  enacted  accordingly. 

Gih.  It  was  sufficiently  apparent  unto  your 
ninjesiy,  that  laws  must  alter  with  the  intereit 
of  the  (jlace,  when  you  were  graciously  pleased 
to  lodge  such  a  power  in  that  government  as 
might  not  only  from  time  to  time,  with  your 
majesty's  approbation,  and  by  the  advice  both 
of  your  privy- council  here,  and  of  the  governor 
and  council  there,  enable  the  assembly  to 
enact  new  laws  answerable  to  their  growing  oe- 
cessities,  but  even,  upon  urgent  occasions,  to 
provide,  by  raising  money,  for  the  security  of 
the  island,  without  attending  your  majesty's 
orders  or  consent. 

7th.    It  is  not  to  be  doubted  but  toe  assem- 
bly have  endeavoured  to  grasp  all  ^ower,  as 
well  as  that  of  a  deliberative  voice,  m  making 
laws;    but  how   far    they  have  thereby  en- 
trenched upon  your  majesty's  prerogative,  and 
exceeded  toe  bounds  of  tlieir  duty  and  loyally, 
upon  this  pretence,  may  appear  by  their  late 
exorbitant  and  unwarrantable  proceedings  dur- 
ing the  government  of  the  lord  Vaughan,  in^ or- 
dering and  signing  a  warrant  unto  the  marshal 
of  the  island,  your  majesty's  officer  of  justice, 
for  the  stopping  and  preventing  the  execuuon 
of  a  sentence  passed  according  to  the  ordinary 
forms  of  law,  upon  a  notorious  pirate,  and  disr 
turber  of  your  majesty's  peace  :  and  thejr  liavo 
further  taken  upon  them,  by  virtue  of  this  deli- 
berative power,  to  make  laws  contrary  to  those 
of  England,  and  to  imprison  your  majesty's 
subjects;  nor  have  they  forborne  to  raise  mo- 
ney by  public  acts,  and  to  dispose  of  the  same 
according  to  their  will  and  pleasure,  without 
any  mention  made  t>f  your  majesty,  which  has 
never  in  like  case  been  practised  in  an^  of 
your  majesty's  kingdoms.    How  fiir,  therefore, 
it  is  fit  to  intrust  them  with  a  power  which 
they  have  thus  abused,  and  to  which  they  have 
no  pretension  of  right,  was  the  subject  of  *onr 
majesty's  royal   commission,  when  you  were 
pleased  to  put  a  restraint  upon  those  enormities 
and  to  take  the  reins  of  government  into  your 
own  hands,  which  they  in  express  words  ag^^ 
their  duty  and  allceiance,  have  challenged,  •od 
refused  to  part  wito. 

8th.  It  cannot  with  any  troth  be  sopposeay 
that,  by  the  present  form  of  govemmem,  the 
governor  is  rendered  absolute,  since  he  is  oow, 
more  than  ever,   become   accountable  unto- 


1373]        STATE  TRIALS,  30  Chaklbs  II.  1G78 — qfthe  Island  qf  Jamaica.       [Vjffi 


your  majesty,  for  all  his  most  important  delibe- 
rations and  actions,  and  is  not  warranted  to  do 
any  thing  but  according  to  law,  and  your  ma- 
jesty's commission  and  in&tractions,  given  by 
advice  of  your  privy  council. 

9th.  And  whether  your  majesty's  prerogative 
18  prejudiced  by  the  present  instructions,  is 
more  the  concernment  of  your  majesty,  and 
subject  of  your  own  care,  than  of  their  consi- 
derations. 

Lastly,  and  in  general,  we  hum)>ly  conceive, 
that  it  would  be  a  great  sotisfaction  to  your 
subjects  there  inhabiting,  and  an  invitation  to 
strangers,  when  they  shall  know  what  laws 
they  are  to  be  governed  by ;  and  a  great  ease 
to  the  planters,  not  to  be  continually  obliged  to 
attend  the  assemblies,  to  re-enact  old  laws, 
which  your  majesty  has  now  thought  fit,  in  a 
proper  form,  to  ascertain  and  establish;  where- 
as the  late  power  of  making  temporary  laws 
could  be  understood  to  be  of  no  longer  conti- 
nuance, than  until  such  wholeeome  laws, 
founded  upon  so  many  years  experience,  should 
be  agreed  on  by  the  people,  and  finally  enacted 
by  your  majesty,  in  such  manner  as  hath  been 
practised  in  either  of  your  majesty's  dominions 
to  which  your  Enghsh  subjects  hare  trans- 
planted themselves.  For  as  they  cannot  pre- 
tend to  further  privileges,  than  have  been 
granted  to  them,  either  by  charter,  or  some 
solemn  act  under  your  great  seal ;  so,  having 
from  th«  first  beginning  of  that  plantation, 
been  governed  by  such  instructions  as  were 
given  by  your  majesty  unto  your  governors,  ac- 
cording to  the  power  your  majesty  had  original- 
ly over  them,  and  which  yon  have  by  no  one 
authentic  net  ever  yet  parted  with,  and  having 
never  had  any  other  right  to  assemblies,  than 
from  the  permission  of  the  governors,  and  that 
only  temporary,  and  for  probation,  it  is  to 
be  wondered  how  they  should  presume  to  pro- 
voke your  majesty,  by  pretending  a  richt  to 
that  which  hath  been  allowed  them  merely  out 
of  favour,  and  discourage  your  majesty  from  fu- 
ture favours  of  that  kind,  when  what  your  ma- 
jesty ordered  for  a  temporary  experiment,  to 
tee*  what  form  would  best  suit  the  safety  and 
interest  of  the  island,  shall  be  construed  to  be 
a  total  resignation  of  the  power  inherent  in 
your  majesty,  and  a  devolution  of  it  to  them- 
selves and  their  wills,  without  wJiich,  neither 
law  nor  eovemmeot,  the  essential  ingredients  of 
their  suosistence  and  well-being,  may.  take 
place  among  them,  , 

Since,  therefore,  it  is  evident  that  the  as- 
sembly of  Jamaica  have,  without  any  just 
grounds,  and  with  so  much  animosity  and  un- 
dutifttlness,  proceeded  to  reject  the  marks  of 
your  majesty^s  fiivour  towards  them,  and  that 
your  majesty's  resolutions  in  this  case  are  like 
to  be  the  measure  of  respect  and  obedience  to 
your  royal  commands  in  other  colonies  ;  we 
can  only  offer,  as  a  cure  for  irregularities  past, 
and  a  remedy  against  all  further  inconveniences, 
t^at  your  majesty  would  please  to  authorize 
and  empower  your  gbvon^r  to  call  another  as- 
sembly; and  to  represent  uuto  thsm  the  great 


convenience  and  ezpetfiency  of  accepting  and 
consenting  unto  such  laws  as  your  majesty  has 
under  your  great  seal  transmitted  unto  them  ; 
and  thar,  in  case  of  refusal,  his  lordship  be  fur- 
nished virith  such  powers  as  were  formerly  given 
unto  fcol.  D'Oyley,  your  first  governor  of  Jif- 
maica,  and  since  unto  other  governors,  whcfeby 
his  lordship  may  be  enabled  to  govern  accord^ 
ingto  the  laws  of  England,  where  the  different 
nature  and  constitution  of  that  colony  may  con* 
venieiitly  permit  the  same^  and,  in  other  cases, 
to  act  with  the  advice  of  the  council,  in  such 
manner  OS  shall  beheld  necessary  and  proper 
for  the  good  government  of  that  plantation^ 
until  your  majesty's  further  orders;  and  that, 
by  all  opportunities  of  conveyance,  the  governor 
do  give  your  majesty  a  constant  and  particular 
account  of  all  his  proceedings,  in  pursuance  of 
your  instructions  herein. 

All  which  is  most  humbly  submitted,  &c. 

Upon  reading  of  which  Report,  and  full  de- 
bate thereupon,  his  majesty  was  pleased  to  ap« 
prove  th6  same ;  and  the  right  honourable  Mr. 
Secretary  Coventry  is  hereby  directed  to  pre- 
pare such  suitable  orders  and  instructions,  aa 
may  answer  the  several  parts  and  advicea 
contained  in  the  said  Report. 

Robert  Southwell. 

Extract  of  a  Letter  from  the  Committee  to  the 
Eart  of  Carlisle, 

After  our  very  hearty  commendation  unto 
your  lordship,  we  have  received  two  letters 
from  you,  the  one  of  the  24th  of  October,  the 
other  of  the  15th  of  November,  1678;  both 
of  which  gave  us  an  account  of  the  distaste 
the  assembly  had  expressed  at  the  new  frame 
of  government,  and  of  their  throwing  out  all 
the  bills  transmitted  under  the  great  seal ;  and 
your  lordship  having  therein  recommentled 
unto  us  the  speedy  dispatdi  of  the  bills  sent  to 
Mr.  Secretairy  Coventry  for  passing  them 
through  the  cyffices  here,  we  did  tliereupon  take 
the  same  into  our  consideration  :  hut  finding 
that  they  contained  such  clauses  as  we  had  for- 
merly (your  lordship  being  present)  disallowed 
in  the  laws  enacted  by  the  lord  Vaughan,  as 
most  prejudicial  to  his  majesty's  right  and  pre* 
rogative,  one  of  them  appropriating  and  dis- 
posing of  the  quit-rents  in  the  same  terms  as 
was  formerly  done,  so  much  to  his  majesty's  dis- 
satisfaction;  another,  declaring  the  laws  of 
England  to  be  in  force,  which  clause  (your  lord- 
ship cannot  but  remember)  was  postponed 
here^  upon  very  serious  deliberation ;  besides 
divers  other  particulars,  altogether  unfit  to  be 
passed  by  his  majesty :  we  have,  withal,  p^ 
rused  the  several  letters,  which  your  lordship 
had  written  to  Mr.  Secretary  Coventry,  in  rela- 
tion to  your  government;  and  as  for  the  laws,  we 
could  not  advise  his  majesty  to  proceed  in  any 
other  manner,  than  by  giving  power  to  call  an- 
other assembly,  and  to  o&r  unto  them  the 
same  laws  your  lordship  carried  over,  as  being 
the  most  usefully  framed  and  settled,  for  the 
good  of  the  island  and  his  majesty's  service: 
and  that  in  case  of  refusal,  you  migbt  be  eoft- 
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bled  to  gOFcra  according  to  comniiaiioQt  and 
iattructions  given  unto  former  goreroor^,  as 
your  lordship  will  more  fully  understand  by 
our  Repoi^  unto  his  majesty,  and  the  Order  of 
Council  thereupon,  to  which  we  refer  your  lord- 
ship, as  setting  forth  at  lai^e  the  pounds  and 
reasons  inducing  the  resolutions  his  majesty  has 
now  taken. 

£xtrttct  qfa  Lttter  fum  the  Earl  of  CarUdt 
to  Mit,  Secretary  Coventry, 

St.  Jago  de  la  Vega,  Auiriist  SO,  1679. 
Your  packet  by  captain  Buckingham,  having 
inclosed  his  majesty's  letter  of  the  3 1st  of  May 
last,  and  an  order  in  council  of  the  38th  of 
May,  1679,  together  with  the  animadversions 
of  the  council  upon  several  points  of  the  93d  of 
May  last,  and  tvro  letters  from  yourself,  I  re- 
ceived the  2Qth  iiist.  at  night.  The  next 
morning  I  read  theoi  in  councu.  The  assem- 
bly then  haviog  sat  some  seven  days,  to  renew 
the  bilhfor  a  revenue,  the  last  being  just  ex- 
piring, I  sent  for  the  general  assemblv,  and 
read  the  order  of  council,  and  the  king's  letter 
thereupon,  to  ythem,  which  I  hope  will  have 
some  good  effect ;  but  they  came  in  as  good 
time,  so  much  contrary  to  their  expectation. 
I  herewith  send  you  a  copy  of  their  address 
thereupon,  which  they  presented  to  me,  the 
38th;  and  finding  them  nettled  and  warm,  I 
thought  it  discretion  to  let  them  take  time  to 
digest  their  thoughts ;  and  having  continued  the 
revenue  bill  for  six  months  longer  from  the  1st 
of   September   next,  I  passed  it,   and  then 

{prorogued  them  till  the  38th  of  October  fol- 
owing. 

Copy  qfa  Vote  oflhe'Auembly^  Aug,  33,  1679. 

Die  Veneris.  The  committee  appointed  to 
•xamine  Mr.  Martyn's  accounts,  reported  that 
Mr.Martyn,  appeanng before  them,  said,  that  my 
lord  had  ordered  him  to  come  and  tell  them,  tliat, 
both  from  the  king  and  from  my  lord,  he  was 
not  obliged  to  shew  his  accounts  to  the  assem- 
bly ;  but  that  he  had  given  them  unto  my  lord, 
and  his  excellency  had  told  him,  that  if  any  of 
the  assembly  had  a  mind  to  see  them,  they 
snight  see  them  there. 

The  house,  considering  the  return  of  the 
committee  ordered  to  inspect  Mr.  Martyn's  ac- 
counts, re-assumed  that  debate,  and  thereupon 
did  vote.  That  notwithstanding  my  lord's  an- 
swer by  Mr.  Marty n  to  that  committee,  it  was 
and  is  their  undoubted  and  inherent  right,  that 
IIS  all  bills  for  money  ^ught  and  do  arise  in 
their  house,  so  they  ought  to  appoint  the  dis- 
posal of  it,  and  to  receive  and  examine  all  the 
-•cconnts  concerning  the  same.     Vera  Copia, 

Rowland  Powell. 

Mgtrmct  qf  a  Letter  from  the  'Earl  of  CarliBle 

to  the  Cornmittee. 

» 

St.  Jago  d«  la  Vem,  Sept.  15«  1679. 

MyXards ;  Your  lordships  letters  of  tha  35tb 

of  Match,  4tb  of  April,  and  31st  o{  May  last,  I 

laceivad  on  (ha  86th  of  Aug^st,  as  aiso  your 


lordships'  orders,  and  reports  to  his  majestj, 
touching  the  laws  and  government  of  Jamaict, 
vrfaich  r  conununicated  to  the  council  (the  as- 
sembly then  sitting  to  continue  the  reveoiM 
bill,  expiring  the  3nd  of  September),  oo  thf 
37  th  of  August;  and  afterwards,  the  same  day, 
I  communicated,  the  council  being  present,  bii 
majesty *s  letter  of  the  31st  of  May  last,  aad 
your  lordshipb^  order  and  report  of  the  iaais 
date,  to  the  assembly,  which  came  to  me  as  sea* 
sonably  as  they  received  them  surprisedly,  msk- 
ing  me  the  next  morning  the  inclosed  addren: 
upon  which,  having  passed  a  bill  of  impost  fof 
six  months,  I  prorogued  them,  by  advice  of  the 
council,  till  the  S8th  of  October  next,  hoping  ia 
that  time  they  would  fall  off  their  heat,  and, 
upon  recollection,  better  bethink  themtelves  of 
their  duties  and  allegiance,  and,  upon  my  o&r- 
ingthem  again  the  laws,  which  I  propose  to  do 
upon  their  first  meeting,  better  demonstmia 
their  obedience,  by  readily  giving  their  ooucot 
that  they  might  be  enacted. 

But,  from  what  I  can  learn  from  the  chief 
leaders  among  them,  I  find  ttte  same  averie- 
uess  as  formerly,  averring  that  they  will  sabrait 
to  wear,  but  never  consent  to  make,  chains,  ss 
(hey  term  this  frame  of  government,  for  their 
posterities  ;  so  that  I  scarce  expect  better  suc- 
cess, of  which  I  have  writ  at  large  to  Mr.  Secre« 
tary  Coventry. 

Extract  of  a  Letter  from  the  Earl  of  CarlUk 
to  Mr.  Secretary  Coventry. 

St.  Jago  de  la  Vega,  Nov.  23, 167^ 
Sir :  The  assembly  meeting  on  the  S8th  of 
October,  I,  with  the  council,  went  to  them; 
commanded  the  council's  report  of  (he  38ibof 
May,  and  his  majesty's  letter  of  the  3 1st  of  Msy 
last,  to  be  read  again  to  them  ;  pressed  (Item 
very  much  to  copsider  how  oiuch  it  imported,  at 
this  juncture,  fur  the  intere^  of  the  island,  that 
they  should  pass  these  laws  I  brought  to  them 
under  the  great  seal  of  England,  or  at  least  part 
of  them ;  desiring  that  any  oue  or  more  of  the 
assembly  would  there  and  then  a;gtte  the  res' 
sonableness  of  their  objection,  which  none  of 
them  would  undertake ;  and  so  I  lell  the  body 
of  laws  with  them.  They  havii)g  the  last  ses- 
sion passed  a  vote,  that  the  raising  money,  and 
disposing  of  it,  was  the  inherentright  of  tbeas* 
semhly  (of  which  I  had  no  account,  ei(ber  from 
tho  members  or  their  Speaker,  in  fourteen  dap 
afterwards,  they  presuming  it  to  be  their  pri«» 
lege,  that  their  proceedings  should  he  kept  it* 
cret  fivm  me),  I  then  appointed  and  swore 
them  a  clerk,  which  before  used  to  be  of  theif 
own  choice ;  and  this  they  are  very  uneasy  und«fc 
They  proceeded  to  read  over  the  body  « 
laws;  notwithstanding  the  great  care,  pinM 
aad  trouble,  I  bad  taken  with  them,  both  apart 
individually,  as  weU  as  assembled  together^ 
they  threw  oat  and  r^ected  all  the  laws,  afW* 
adhecing  to  tbeir  former  reasons,  rath^  tua 
admitting  or  honouring  those  from  tbeir  iorar 
shipsy  for  rules  of  obedience*  .. 

I    thereupon  pi«seatly,  with  the  coooci^ 
fira«aed  a  hdl  of  reveniia  indofioitei  and  tem 
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fth«e  to  them  :  but  ttuit  had  oo  better  success ; 
mid  ihcy  then  attended  me  with  the  Address^  to 
be  presented  to  his  majesty,  «%htch  1  herewith 
send  you  ;  as  also  the  hHtuble  desire  of  justifi- 
cation of  hit  rivajesiy  s  council  thereupon,  ithich 
I  and  they  earnesily  desire  y«»ur  fuvour  iu  hum- 
bly presenting  to  his  majesty,  being  unani.- 
ninttsly  agreed  to  by  all  the  council.  Colonel 
Samuel  Long  (chief  justice  of  the  island,  whom 
I  have  found  all  :ilong  since  my  arrivnl  here  to 
be  a  most  pertinacious  abettor  and  cherisher  of 
the  assembly *s  stubbornness,  in  opposing- this 
new  frame  of  government,  having  had  a  hnnd, 
being  their  Speaker,  in  the  leaving  the  king's 
name  out  of  the  revenue  bill)  refuses  to  join 
with  tbe  council  in  their  genuine  act,  and  has 
sufficieaily  possessed  himself  o\  the  opitiion  of 
the  Assembly,  by  advising  and  assisting  them  in 
the  framing  of  their  Address :  thinking  their  re- 
solutions to  be  unalterable  as  his  own,  he  is 
withdrawn  to  his  plantation,  some  thirty  miles 
from  this  town,  where,  at  this'junctore,  we  have 
most  need  of  council. 

Upon  serious  and  deliberate  consideration 
of  all  which,  I  have  sent  him  his  quietuSj  and  ap- 
pointed Col.  Robert  Byiidloss  chief  justice  in 
nis  place,  of  whose  fidelity  to  the  king's  inter- 
est I  have  many  proofs,  having  formerly  exe- 
coted  the  place,  and  was  now  oneof  thejudges' 
of  the  supreme  court. 

I  have  also  suspended  col.  Long  from  being 
'one  of  the  council,  proposing,  by  the  advice  of 
tbe  council,  to  bring  or  send  l)mi,.with  six  more 
of  the  Assembly,  to  attend  llie  king  and  council 
in  England,  to  support  their  own  opinions,  rea- 
sons, and  address,  wherein  they  are  nut  ordinarily 
positive  ;  and  this  I  do  from  the  council  here 
unanimously  agreeing,  thai  there  i^  no  belter 
expedient  for  the  settlement  of  this  government 
to  a  general  consent. 


Extract  of  a  Lttierfrmn  the  Earl  of  Carlisle  to 

theCommUtee. 

St.  Jago  de  la  Vega,  2S  Nov.  1679. 
My  Lords;  Mine  of  the  l(Mn  of  Septemher 
last  to  your  lordships  I  hofte  you  have  received, 
and  what  I  therein  sent  your  lord  shifts,  as  my 
conjecture  in  prospert  since  the  general  as'^cm- 
bly*s  meeting  on  the  ^28th  of  October  last,  have 
found  to  be  no  vain  prophecy. 
.  Upon  the  assemhiy's  meeting  on  th;it  day,  I 
with  the  council  went  to  the  place  where  they 
were  met,  and  again,  in  the  pres«*nce  of  the 
council  and  the  assembly,  couimaiuier)  tol)c 
read  your  lordships'  report  of  the  30th  of  May 
last  past,  made  to  his  majesty,  us  »Uo  his  ma- 
jebty's  commands  to  mystlf,  ofthe31?t  o^  the 
same  ;  and  thereupon  offered  to  the  assembly 
^  the  body  of  laws  brought  over  under  tl  e  ^u-at 
seal  of  England,  for  their  consent ;  at  the  b.tnie 
time  declaring  to  them  the  great  expedieicy  it 
would  be  to  all  the  oflicei's  of  tht  island,  and 
reason  to  persuade  his  mnjesty  they  were  smo- 
ther people  than  represented  at  home  ;  that  it 
would  indace  the  king  to  gratif)  them  in  what 
was  necebbarv  ;  and  that,  otiierwibe,  they  cculd 
not  appear  but  in  great  contempt,  to  the  les- 
VOL.  VI. 
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sening  of  the  island's  interest  in  his  royal  favour, 
and  what  I  urged  in  general  to  them  at  their 
meeting,  I  had  not  been  wanting  to  press  to 
them  apart  individually  before  it ;  then  swore 
them  a  clerk  of  my  appointing,  which  they  took 
not  well,  ailedging  it  was  their  right  to  choose 
their  own  clerk.  I  told  them,  no  ;  for  that 
the  king  did  grant  by  patent  the  clerk  of  the 
parliament,  so  that  they  were  mleasily  ^oter- 
ruled.  The  reason  of  my  doing  this  was  from 
their  having  an  opinion  that  the  votes  of  the 
Hoase  should  be  kept  a  secret  from  me,  and 
their  passing  a  vote  the  former  sessions  that  to 
raise  money  « and  dispose  of  the  same,  was  a 
right  inherent  in  the  assembly,  of  which  I  had 
no  notice  in  some  fourteen  days  after,  from 
any  of  them,  or  their  Speaker. 

X  much  urged  the  whole  assembly  freely  (o 
argue,  in  the  presence  of  the  council  and  their 
own  members,  for  the  reasonableness  of  tlie 
matter  commanded  by  the  king,  that  upoti 
their  discussing  it  openly  and  freely,  they  might 
be  the  better  convinced  of  the  necessity  of  their 
b^ing  dutiflil  therein :  but  none  of  them,  in  my 
presence  and  the  council's  would  undetiake 
it ;  so  we  lefl  tbem,  and  the  body  of  laws  wi^ 
them.  ' 

Some  days  they  spent  in  reading  over  again 
the  body  of  laws  imdertbe  great  seal,  left  with 
them  :  but  rejected  tbe  many  arguments  I  had 
laboured  them  with,  and  threw  out  all  tl\e  laws 
again,  whereupon  they  appointed  a  committee 
to  draw  up  an  address,  to  be  presented  by  me 
to  his  majesty  on  their  behalfs. :  and  in  that 
time,  with  the  council,  I  drew  a  bill  of  revenue 
indefinitely,  and  gave  it  myself  to  their  Speaker; 
but  that  bill  had  no  better  success,  but  was  re- 
jected also. 

Upon  this  on  the  14th  instant,  ihc  Speaker 
and  Assembly  being  sent  for,  to  attend  me  in 
council,  to  show  cause  why  they  did  reject  the 
bill  of  revenue  so  framed  by  us  in  pursuance  of 
his  majesty's  pleasure  therein,  they  gave  me  no 
answer ;  but  by  their  Speaker,  desired  to  pre- 
sent to  me  their  Address,  the  Speaker  conten- 
ding to  give  it  its  due  accent,  by  reading  it  him- 
self; a  copy  whereof  is  here  sent  inclosed. 

This  Address  is  founded  greatly  upon  the 
advice  oDieutenaut  colonel  Samuel  Long,  chief 
justice  of  the  island,  and  one  of  the  king's 
council,  tvlio  principnlly  contends  for  the  old 
frame  of  govern ment,  of  whom  the  Assembly 
13  highly  opiniated,  and  esteem  him  the  patroij 
of  their  rights  and  privileges  as  Englisbmen^ 
^ho  had  a  hand  in  leaving  the  king's  name  ou( 
of  the  revenue  bill,  being  then  Speaker,  and 
denies  not  his  having  a  hand  in  framing  and  ad- 
vising some  pans  of  the  Address,  which  in  whole 
is  not  rrutti ;  for, 

1st,  Whereas  they  allege,  that  the  civil  go- 
verniuent  commenced  in  my  lord  iWindbor'j 
time  ;  it  js  jienerally  known  and  recorded  in 
our  council  book,  fifteen  months  before,  in 
colonel  O'Oylev's  time;,  and  will  be  proved  by 
sir  Tfjomas  Lynch  who  then. himself  had  an  oc» 
cuMon  of  «\  trial  by  jur}',  the  foreman  of  wliJch 
was  colonel  Byndloss. 

4T 
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nifesky  we  must  be  forced  to  look  bftck  so  fitr  as 

sir  Charles  L;tUeton'»  and  sir  Thomas  Modjp- 
ford's  entrance  upon  (bcir  government. 

At  which  timei  we  fautnblj  conceive,  the 
island  began  really  to  t^ke  up  the  fcirm  of  a 
civil  government,  and  wholly  to  lay  aside  that 
of  an  army,  which  until  that  time,  was  deemed 
the  supreme  authority ;  when  after,  upon  their 
several  arrivals,  by  order  from  his  majesty, 
and  according  to  the  method  of  his  majesty's 
most  ancient  plantations,  they  called  Asaein- 
blies,  and  settled  the  government  of  the  island 


Sdly,  They  alledge  the  readiness  of  governors 
to  uee  martial  law,  particularly  in  sir  Thomas 
Lyuch's  time,  which  is  here  contradicted  ;  for 
there  was  only  an  order  in  council  for  the  put- 
ting it  in*  force  upon  condition  of  any  actual 
descent  or  invasiau,  and  out  otherwise  ;  nei- 
ther was  it  on  fuot  really  all  this  time  here 
as  I  am  credibly  informed  upon  good  en(]uir;f. 
Sdly,  As  for  its  being  in  force  in  my  time  it 
was  not  from  my  affecting,  but  the  council  ad- 
vising, aud  cheir  desiring  it ;  as  also  the  putr 
ting  off  the  courts  till  February,  in  favour  ge- 
nerally of  the  planters.  Then,  for  their  alled- 
ging  so  much  to  be  done  during  the  martial  law 
,  wholly  at  the  charge  of  the  country  ;  that  it  is 
done,  is  true,  but  the  charge  tliereof  they 
would  clog  the  revenue  bill  with,  amounting  to 
1,998/.  when,  eommunilmi  anniif  the  bill  of  im- 
post is  but  1>500/.  of  which  1,2S8/.  there  is  not 
yet  made  payment  of  one  farthing,  nor  any 
prospect  how  it  may,  since  the  revenue  is  so 
much  anticipated  from  the  want  of  money  in 
the  treasuf7,  occasioned  by  my  .lord  Vaughan's 
letting  fall  the  bill  of  revenue  before  his  depii^ 
bsatm 

To  his  Excellency  Charles  Earl  of  Carlisle, 
Captain-Oeneral,  Governor,  and  Com- 
.  numderin  Chief  of  bis  majesty's  Island  of 
Jamaica,  &c. — ^The  humble  Addkb&s  of 
the  Assembly  of  khts  his  Majesty's  Island 
in  answer  to  the  Report  of  the  ri|ht  ho- 
nourable the  Lords  of  the  Committee  of 
Trade  and  Plantations,  made  to  his  Ma- 
jesty's Council,  which  we  entreat  his  Ez- 
pelwncy  may  be  humbly  presented  to  his 
most  sacred  Majesty  and  bis  Council.—-— 

We,  his  majesty's  most  loyal  and  obedient 
Subjects,  the  Assembly  of  this  his  island  of  Ja* 
maica,  cannot  without  infinite  grief  of  mind 
read  the  Report  made  to  his  miyesty  by  the  right 
honourable  the  lords  of  the  committee  for  trade 
and  plantations;  wherein  by  the  relations 
made  by  their  lordships  unto  his  majesty,  they 
have  represented  us  as  a  people  full  of  animosity, 
unreasonable,  irregular,  violent,  undutiful,  and 
transgressing  both  the  hounds  of  doty  and 
loyalty ;  tlw  bitterness  of  which  characters 
were  we  in  the  least  part  conscious  to  have  de- 
served, we  should,  like  Job,  have  said,  *'  Be- 
hold, we  are  vile :  what .  shall  we  answer ;  we 
will  lay  our  hands  upon  oar  mouths.'^ 

But,  lest  our  silence  should  argue  our  guilt, 
we  shall,  in  atl  humility,  endeavour  to  make 
appear  we  have  alwa  vS  demeaned  ourselves  as 
becometh  good  and  obedient  subjects,  and 
those  who  acknowledge  and  are  truly  sensible 
of  the  many  favours  neceived  from  his  Majesty ; 
the  truth  of  which  resUng  only  on  matter  of 
fact  being  related,  and  the  false  colours,  which 
hitherto  have  been  thrown  on  ns,  being  wash- 
ed off,  we  shall  not  doubt  but  his  majesty  will 
foon  entertatn  a  better  opinion  of  his  subjects 
4>f  this  island. 

We  must,  therefore,  humblv  beg  that  hts  ma- 
jesty will  with  patience  be  pleased  to  h^^ar  the 
Aocottut  of  our  proceeding  ^  whicb  truly  to 


in  such  good  form,  that  until  his  excellency  the 
earl  of  Carlisle's  fii:st  arrival,  his  majesty 
thought  not  fit  to  alter  it,  though  several  go- 
vernors ill  that  time  were  changed,  <fthich  must 
necessarily  infer  the  goodness  and  reason  of 
it,  as  well  as  the  sausfaction  of  the  people 
(since,  from  that  time,  they  betook  themselves 
to  settle  plantations)  especially  the  luerchacts^ 
by  which  means  the  estates  here  are  woodc-r* 
fully  increased,  as  is  evident  by  the  great  num- 
ber of  ships  laden  here  by  tbe  industry  of  ilio 
planter ;  and  the  satisfaciiou  they  received  by 
those  wholesome  laws,  then  b^un,  and  untfl 
that  time  continued,  the  change  of  which  laws 
we  had  no  reason  to  expect,  being  done  on 
such  mature  deliberation  from  home. 

But  to  return  to  answer :  the  first  thing  their 
lordships  are  pleased  to  accuse  us  of,  is  pre- 
suniing  to  question  his  majesty's  power  over  the 
niilitia ;  which  how  much  they  are  misiufiirmesl 
in  it,  will  hereunder  appear :  but  we  must  first 
repeat  the  clause,  against  which,  we  humbly 
conceive,  we  had  just  rea^ns  to  take  exGe|K 
tions,  which  clause  is  as  foUoweth : 

"  Provided  always,  and  it  is  hereby  iurther 
enacted  and  declared  by  the  authority  afore- 
said, that  nothing,  iu  this  act  contained,  be 
expounded,  construed,  or  understood,  to  dir 
minish,  alter,  or  abridge,  the  power  of  the 
governor  or  commander  in  chief  for  the  time 
being ;  but  that  in  all  things  he  majr,  npon  all 
occasions  or  exigencies,  act  as  captain-genera], 
and  governor  in  chief,  according  to  and  in 
pursuance  of  all  the  powers  and  authorities 
given  to  him  by  his  majesty's  commission ;  any 
thing  in  tliis  act  or  any  othier  to  the  contrary  in 
anywise  notwithstanding.'' 

In  their  lonlships'  observations,  in  which 
they  take  no  notice  that  the  power,  given  by 
that  clause,  extends  as  well  to  the  governor  as 
captain-general,  nor  of  the  words  "  kny  thing 
in  this  act  or  any  other  to  the  contrary  not- 
withstanding," which  words,  being  plain,  need 
no  references  to  expound  them,  being  conscut- 
ed  to,  there  is  no  occasiou  of  making  any  other 
law.  because  that  makes  all  the  powers  and 
authorities,  given  .by  hb  majesty's  commissiou ; 
and  by  that  commission,  tlie  instructions,  which 
shall  be  after  given  to  him,  shall  be  law,  though 
it  be  to  the  nulling  of  any  beneficial  law,  mad^ 
either  here  or  in  England,  by  which  we  are 
secured  both  in  life  and  estate;  tlie  like  of 
which  was  never  done  in  any  of  his  majesty's 
dominions  whatsoever,  and  is  in  effect  to  enact 
vrill  to  be  alaw^  and  will  be  construed  (we  fear) 
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to  bind  U8  by  the  old  rale  of  law,  that  every 
laao  may  renoance  his  own  right;  and  if  their 
lordships  had  been  pleased  to  ha?e  as  well 
remembered  the  other  clauses  of  the  act  of  the 
militia,  we  cannot  think  they  would  have  said 
vre  had  questioned  his  majesty's  power  over  it; 
for  no  act  of  England  gives  bis  majesty  the  like 
power  over  the  militia,  as  ours  doth ;  for,  on 
any  apprehension  of  danger,  the  general  with 
his  council  of  oncers  have  power  to  put  the 
law  martial  on  foot  for  what  time  they  please, 
and'to  command  us  in  our  own  persons,  our 
servants,  negroes,  horses^^ven  all  that  we  have,to 
his  majesty's  service ;  which  having  been  so  o^ 
ten  put  in  practice,  will  need  the  less  proof; 
hot  now  readily  and  willingly  we  have  obeyed, 
and  in  that  faith  is  liest  justified  by  works,  it 
vrill  not  be  amiss  to  instance  some  times,  and 
what  hath  been  done  in  those  times,  by  the 
diarge  and  labour  of  his  majesty's  subjects 
here,  under  the  several  governors ;  none  of 
which  have  lefl  unezperimented  the  strength 
of  his  majesty's  commission,  and  the  virtue  or 
force  of  tnat  act,  upon  the  least  seeming  ooca- 
laon. 

In  the  government  of  sir  Thomas  Modyford, 
ia  the  year  1665  and  1666,  the  whole  island 
was  put  under  law  martial  for  many  months 
together;  in  which  time,  by  the  inhabitants 
'  and  their  blacks,  Fort-Charles  was  made  close, 
which  to  that  time  wanted  a  whole  line,  and 
also  tlie  breast-work  ^t  Port-Royal  was  built, 
with  a  very  small  charge  to  his  majesty. 

In  the  ^me  of  sir  Thomas  Lynch,  in  the  year 
1673,  the  law  martial  was  again  set  on  foot; 
Fort- James  built  by  the  contributions  of  the 
gentlemen  of  his  majesty's  council  and  as- 
sembly, and  several  other  of  his  majesty's  sub- 
jects m  this  island,  which  amounted  to  a  verv 
considerable  sum  of  money ;  a  breast-work 
thrown  up  at  Old-Harbour,  and  several  other 
places;  and  guns  mounted  on  a  platform 
placed  at  Port-Morant. 

In  Lord  Vaughan's  timei  though  there  was 
Ao  probability  of  war,  yet  he  wanted  not  the 
trial  of  his  power  also  in  tlie  militia,  and  our 
obedienee  to  it ;  for  he  commanded  out  a  com* 
pany  of  tlie  inhabitants  in  search  of  a  Spanish 
iarqua  hngOy  who  was  said  to  have  roboed  a 
idoop  belongins  to  this  island  upon  the  coast 
of  Cuba:  he,  likewise,  in  favour  of  the  royal 
company  commanded  out  to  sea  two  vessels, 
with  a  company  of  the  militia  and  their  captain, 
from  Port-ttoyal,  to  seize  an  interloper  riding 
in  one  of  his  majesty's  harbours,  and  there  by 
force  seized  her. 

in  the  time  of  sir  Ilenry  Moi^n  being  com- 
mander in  chief  we  were  again  put  under  mar- 
tial law ;  in  which  time  Fort-Rupert,  Fort-Car^ 
lisle,  and  a  new  line  at  Fort-James,  were  buflt. 

Lastly,  in  his  excellency  the  eari  of  Car- 
lisle's time  (the  present  governor)  the  law  mar- 
tial was  again  put  ia  force  for  about  three 
months ;  in  which  time  Fort-Morgan  with  its 
platform,  and  another  line  at  Fort-James,  and 
the  breasfr-work  reinforced  very  considerably 
Ja  tiuckofsi  and  height^  and  new  caniagativm 


made  for  the  guns,  those  that  came  out  of 
England  not  being  fit  for  land  service;  aH 
which  fortifications  are.substantially  built  with 
stone  and  brick,  at  the  charge  and  labour  of 
the  country. 

Neither  have  we  ever  been  wanting  in  due 
respect  to  his  majesty's  governors;  the  militia 
having  always  waited  on  there  to  church,  in 
their  progresses,  and  on  all  public  occasions  : 
and  we  may  safely  affirm  with  truth,  that  no 
militia  in  his  majesty's  dominions  undergo  the 
like  military  duty  as  his  subjects  in  Jamaica; 
as  is  evident  to  all  men  that  ever  set  foot  in 
Port-Rcyal,  which  cannot.be  distinguished 
from  a  garrison,  either  in  time  of  peace  or  war^ 
but  by  their  not  being  paid  for  their  service. 

To  answer  their  lordships*  objections  to  tha 
bill  of  revenue  wherein  his  majesty's  name  was 
left  out,  there  are  several  members  of  this  as* 
semblv  now  sitting,  who  were  members  when 
that  bill  passed  three  times  in  form  in  Uie  as* 
scmbly;  and,  upon  the  best .  recollection  of 
their  memories,  they  are  fully  persuaded  and 
do  believe  the  bill  was  again  sent  down  with 
that  amendment  from  the  governor  and  coun- 
cil, according  as  it  passed  at  the  last :  but, 
should  it  have  risen  in  the  assembly,  they  ara 
very  unfortunate  if  they  must  bear  the  censura 
of  ail  mistakes  that  may  happen  in  presenting 
laws  to  bepa»Md,  when  both  the  governor  and 
his  council  have  their  negative  voices,  which 
had  either  of  them  made  use  of  in  this  point, 
would  have  been  readily  consented  to  by  the 
assembly,  as  ihey  had  formeriy  done,  both 
under  the  government  of  sir  Thomas  Mody- 
ford and  sir  Thomas  Lynch,  before  whose  lima 
it  had  been  raised  without  mentioning  his  ma- 
jesty's name,  and  that  without  check ;  and  wa 
always  concluded  the  governor's  name  in  the 
enacting  part  to  be  of  the  same  effect  as  his 
majesty's  is  in  Ei^land,  whom,  hi  this  parti- 
cular, he  seems  rather  to  personate  than  repre* 
sent :  for  which  reasons  we  hope,  it  ought  noc 
to  have  been  imputed  to  the  assembly  as  tbehr 
crimi!  altogether,  being  consented  unto  by  hit 
majesty's  governor  without  any  debate,  and  all 
appliedi  by  the  act  whereby  it  was  raise<l,  to 
tlie  very  same  public  use  his  majesty  directs; 
and  we  are  certain  no  instance  can  be  given  ol 
any  money  disposed  of  to  any  private  use,  but 
was  always  issued  b^  the  governor's  warranty 
for  the  payment  of  his  own  and  other  his  gene- 
ral officers'  salaries  in  this  island,  with  some 
small  contingent  charges  of  the  government. 

Their  lordships  also  affirm,  that  the  assembly 
offered  this  bill,  in  the  same  measure  and  pro- 

Eortion  as  it  is  now  proposed,  to  sir  Thomas 
ynch;  in  whiah  tneir  jprdships  are  misin- 
'  formed ;  for  his  romestj's  instructions  were, 
that  the  laws  should  be  m  force  for  two  years 
and  no  longer,  which  their  lordships  also  ao» 
knowledge  m  the  prior  part  of  the  report ;  so 
that  the  assetnbly  needed,  not  to  have  ex- 
pressed any  time,  and  the  particular  uses 
therein  ^pointed.* 

But  had  their  lordships  known  how  great 
sums  of  money  have  been  raised  herti  aodhoir 
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flmaU  apart  hatb  beea  applied  to  bis  majesty's 
service  for  the  defence  and  stren^tbeuiug  Ue 
island,  we  bumbly  conceive  their  lordships 
would  have  been  of*  opiniouy  that  we  have  no 
reason  to  bar  ourselves  to  perpetuity,  aud 
pass  the  said  act  without  limitation  of  uses  or 
tine;  nor  can  we  be  so  presumptuous  as  to 
imagine  the  king  can  be  hindered  from  making 
such  u»e  ofiiis  own  money  as  he  >hail  think  fit, 
iind  apply  it  where  he  finds  most  necessary. 

It  is  very  true  the  laws  coiaain  many  and 
great  errors,  as  t^eir  lordships  may  see  by  the 
mssembly's  journal;  so  that  were  the  asaembiy 
8|s  much  petitioners  to  bis  majesty  for  this  new 
form,  as  they  are  to  be  restored  to  their  old, 
above  half  the  body  of  these  laws,  without 
amendment,  would  never  bereasunubletopass. 

As,  to.  instance  some  few  amongst  many :  in 
the  act  for  preventing  damages  by  fire,  a  single 
justice  of  the  peace  bath  power  of  life  and 
death  ;  and  the  act  of  militia  empowers  the  go- 
▼ernur  and  council  to  levy  a  tax  on  the  whoie 
island;  and  in  the  act  directing  the  marshal's 
proceedings,  there  is  a  clause,  thai  makes  it 
felony  for  any  person  to  conceal  his  own  goods, 
left  in  his  own  possessipn,  after  execution 
levied  by  that  law,  so  that  a  man  may  be  hanged 
for  being  poor^  which,  though  inconvenient, 
Mras  never  till  then  accounted  capital ;  with 
othfers  too  long  to  be  repeated. 

And  whereas  their  lordships  are  pleased  to 
say,  that  there  is  nothing  imperfect  or  defec- 
tive in  these  bills  transmitted  hither ;  yet  we 
humbly  conceive,  that  no  notice  beiug  taken 
in  this  body  of  laws,  how  or  in  what  nature  we 
are  to  make  uae  of  the  laws  of  England,  eiiher 
as  they  have  reference  to  the  preservation  of 
bis  majesty's  prerogative  or  the  subjects'  rights, 
we  ought  not  in  reason 'to  consent  to  the^e 
bills ;  for,  notbioe  appearing  to  the  contrary, 
the  governor  is  left,  ad  libitumf  to  use  or  rcfube 
as  few  or  as  many  as  he  pleases,  and  such  as 
suit  with  his  occasions  ;  there  bting  no  direc- 
tions in  them  how  to  proceed  accordiug  to  the 
laws  of  England,  either  in  causes  criminal  or 
testamentary,  aud  in  many  other  cases  which 
concern  the  quiet  of  the  subject,  both  in  life 
and  estate. 

We  conceive  also,  that,  whatsoever  is  said 
to  the  contrary  by  their  lordbhips  in  answer  to 
the  distance  of  places,  this  very  last  eiperiment 
is  sufficiently  cunvinciug  of  the  truth  of  that 
allegation;  since  it  is  a  year  since  (his  model 
£ame  over  and  was  debated,  and  before  their 
Iprdshm's  report  came  back,  notwithstanding  ; 
one  of  the  advices  went  home  by  an  eipress. 
And, 

Whereas  their  lordships  say,  we  cannot  be 
Bubject  to  more  accidents  than  liis   majcaty's  | 
kinj^om  of  Ireland;  to  that  we  object,  tiiai  | 
^vJceaudaasMrers  thence  may  be  had  in  ten  ut  \ 
ibiirteen  days,    and   tliat  kingdom  is  alreaily 
trilled^    our  plantation   but    befiriuning.     But 
iiirther,  we  cannot  ima^iue  that  In  h  model  of 

fovernmcnt  was,  in  principio,  ever  intended  for 
englishmen  :    besides,  their  lordships  cannot 
iut  ko9w,  that  lha(  mod^l  was  introduced 


amongst  them  by  a  law  made  by  themselves  in 
Ireland,  and  so  consequently  bound  theoiy 
which  being  now  generally  known  to  all  tlkoae 
who  remove  thither,  they  have  no  cause  to  re- 
pine at,  that  being  their  choice  to  live  under 
It  or  fttay  from  it,  aud  was  made  for  the  preser- 
vation uf  the  £ngli:>h  against  the  Iribh  faction. 
As  there  is  not  the  same  cause,  so  there  is  not 
the  same  reason  for  imposing  ihe  same  oo  ua^ 
unlesb  we  did  it  ourselves,  who  are  all  his  nw- 
jesty's  natural-bo:  n  subjects  of  his  kiugdom  of 
England ;  which  is  the  reason  the  parliament 
give,  in  all  their  acts  concerning  the  planta- 
tion^  for  obliging  ua  by  them  to  what,  and  with 
whom,  and  m  what  maimer,  we  ma^  trade*  and 
impose  a  tax  on  us  here,  in  case  of  trade  from 
one  colony  to  another ;  and  it  is  but  equitj 
then,  that  tlie  same  law  should  have  the 
power  of  loosing  as  binding. 

His  majesty  giving  a  power  on  urgent 
sions  to  raise  monies  the  old  way,  onlv  secures 
the  king's  officers  their  salaries,  of  which  else 
they  ha^  been  disappointed  ;  the  act  of  the  mi- 
litia, which  was  heretofore  consented  to,  ever 
providing  that  on  alarm  or  invasion,  the  com- 
mander in  chief  should  have  unlimited  power 
over  oil  persons,  estates  and  tilings,  necessary 
on  such  urgencies. 

As  to  the  7  th,  the  assembly  say,  they  never 
desired  any  power  but  what  his  majesty's  go- 
vernors assured  them  was  their  birtb-rights, 
and  wiiat  they  supposed  his  majesty's  must 
gracious  proclamation  allowed  them :  also  his 
majeaty  was  graciously  pleased  to  write  a  letter 
to  his  governor  sir  Thomas  Lynch,  after  the 
double  trial  of  one  Pett  r  Johnson  a  pirate,  sig- 
nifying his  dislike  that  any  thing  should  be 
done  that  should  cause  any  doubt  in  his  sub- 
jects, in  not  enjoying  ail  the  privileges  of  sub- 
jects of  the  kingdom  of  England,  or  to  that  ef- 
fect. 

But  as  to  the  obstructing  of  justice  against 
Brown  the  pirate,  what  they  aid,  thuu^  not 
justifiable  in  the  manner,  was  out  of  an  assur-' 
ance,  that  we  had  no  law  in  force  then  to  de- 
clare my  lord  chancellor  of  England's  power 
and  our  chancellor*s  here  equal,  in  granting 
commissions  in  pursuance  oj  the  statute  of 
Henry  the  eighth  ;  %vhich  also  his  majesty  and 
council  perceiving,  have  in  the  new  body  of 
laws,  sent  one  to  supply  that  want :  and  if 
thev  not  meddUug  with  tUc  merits  of  tiie  cause, 
endeavoured  to  preserve  the  form  of  justice, 
aud  jnsiice  itself;  and  afier  denial  of  several 
petitions,  joined  with  the  council,  were  led 
beyond  their  duty  (for  which  they  were 
sharply  reprimaudvd  by  the  then  gpremor^ 
they  do  hope  for  and  humbly  beg  bis  majesty  s 
pardon. 

And  as  for  the  act  upon  which  he  came  10,^ 
it  arose  not  in  the  assembly,  hut  was  sent  from 
the  council  to  be  consented  to  by  tbem^  which' 
was  accprdingly  done. 

And  as  to  the  imprisonment  of  Mr«  Thooiaa 
Martyn,  one  of  their  members,  for  taking  out 
process  in  Chancery  in  his  own  private  eonceim 
agfuast  fic«fffal  oihti  metnhfxs  and  of  tht 
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<»iincil,  tha  assciublj  tbeo  sitting,  aod  for  other 
misdemeanors  and  breach  of  the  rules  of  the 

haose;  tbey  hope  it  is  justifiable,  tht  king's 
governor  having  assured  them,  that  they  bad 
the  same  power  over  their  members  which  the 
House  of  Commons  have,  and  all  Speakers 
here  praying  and  the  governors  granting,  the 
moai  piftittons  of  Speakers  in  England. 

Seeing  the  governor  hath  power  to  turn  out 
a  counsellor,  and  turoioK  out  incapacitates  him 
from  being  an  assembly-man,  no  counsellor 
dares  give  his  opinion  against  the  governor, 
under  clanger  of  less  penalty  than  losing  that 
which  he  thinks  bis  birth-right ;  also  a  governor 
being  chancellor,  ordinary  and  admiral,  joined 
with  his  railitarv  authority,  lodges  so  great  a 
power  in  him,  that  being  united  and  executed 
in  one  person  to  turn  it  totum  in  qualibet 
parte,  so  that  he  may  invalidate  any  thing  done 
under  his  commission. 
There  is  no  doubt  but  by  this  new  way,  it  is 

.  in  the  assembly's  power  to  consent  to  and 
perpetuate  such  laws  as  are  wholly  of  benefit 
to  them,  and  leave  uopassed  all  that  may  be 
thought  most  necessary  for  his  majesty;  which 
advantage  they  not  laying  hold  on,  liope  it  will 
be  an  evidence  they  are  careful  of  his  majesty's 
prerogative,  as  it  is  the  duty  of  every  good  sub- 
ject to  be. 

It  is  without  controversy,  that  the  old  form 
of  government,  which  was  ordered  so  like  his 
majesty's  kingdom  of  England,  must  of  conse- 
quence be  of  greater  encouragement  to  all  his 
majesty's  subjects,  as  well  as  strangers,  to  re« 
move  themselves  hither.  Upon  his  majesty's 
*  /proclamation  in  my  lord  Windsor's  time,  and 
by  those  gracious  instructions  given  to  sir  Tho- 
mas Modyford,  all  or  most  part  of  (he  sugar 
pkutations  have  been  settled ;  and  the  major 
part  of  the  said  planters  being  such  who  arrived 
here  and  settled  upon  the  general  likini;  of  the 
model  first  constituted,  and  in  belief  that  they 
lost  not  any  of  the  privileges  of  his  miyesty's 
subjects  of  the  kingdom  of  England  by  their  re- 
moval hither ;  and  having  by  no  act,  as  we  be- 
lieve, either  provoked  his  majesty  or  forfeited 
our  rights,  or  ever  desiring  or  attempting  to 
lessen  or  question  his  majesty's  prerocative,  the 
preservation  whereof  we  ever  deemed  the  best 
means  of  preserving  our  own  privileges  and  es- 
tates, we  shall  presume  to  hope' for  the  conti- 
nuance of  bis  majesty's  favour,  which  is  impos- 
aible  for  us  ever  to  forget. 

And  wlkereas  their  lordships  are  pleai^ed  to 
offer  their  advice  to  his  majesty,  to  furnish  his 
governor  with  such  powers  as  were  formerly 
given  to  col.  D'Oyley  and  others,  in  whose  time 
the  then  accounted  army  was  not  difhaoded, 
but  so  continued  till  lord  Windsor's  arrival, 
who  brought  o«^r  the  king's  royal  donative, 
and  order  to  settle  the  civH  government :  we 
bop^  their  lordships  intend  not  that  we  are  to 
be  governed  by  or  as  an  army,  or  that  the  go- 

'  veroor  be  empowered  to  levy  any  tax  by  him« 
•tlf  and  council ;  since  his  majesty  having  dis- 
charged himself  and  council  by  an  act  of  par- 
MaBifot^  of.wiy  luck  power  over  any  of  biB  ma* 


jesty's  subjects  of  his  kingdom  of  England,  as 
we  uudoubtedly  are,  it  will  be  very  hard  to 
have  any  imposkitioii  laid  on  us  but  hy  our 
own  consents  ;  for  their  lordships  well  know 
that  no  derived  power  is  greater  than  the  pri- 
mitive. 

However,  if  his  most  gracious  majesty  shall 
not  think  fit  to  alter  this  model,  but  we  are  to 
be  governed  by  the  governor  and  ci)uucil  ac- 
cording to  their  lordships*  advice,  yet  we  hom- 
bly  beseech  his  majesty  to  do  us  the  grace  lo 
believe,  that  we  are  so  sensible  of  uur  duty  und 
allegiance,  that  our  subimssion  to  und  com- 
portment under  his  majesty's  authority  shall  be 
such,  as  that  we  hope  he,  in  his  due  time,  will 
be  graciously  ple;ised  to  restore  unto  us  our 
ancient  form  of  government,  under  which  it 
hath  hi  1  her  to  pleased  God  to*  prosper  us  ;  end- 
ing with  our  hearty  prayers  lor  his  majesty^s 
long  and  happy  reign  over  us,  and  most  hum- 
bly begging  his  majesty's  pardon  of  all  our 
errors  and  mistakes,  and  a  gracious  interpreta- 
tion of  this  our  answer ;  protesting,  from  the 
bottom  of  our  beans,  that  we  are  and  resolve 
to  die  his  majesty's  true,  loynl  and  obedient 
Sttbjeqts.  A  True  Copy. 

UowLAft^D  Powell,  CI.  Cone. 

The  humble  Desire  and  Justification  of  tho' 
Members  of  his  Majesty's  Council,  to  his - 
Excellency  the  Governor  in  Jaoiaica. 

The  alterations  of  the  frame  of  ((ove|mment 
in  this  his  majesty's  island  of  Jamaica,  unto 
that  of  his  kingdom  of  Ireland,  which  his  mi^ 
jesty,  the  best  and  greatest  of  kings,  hnth  gra- 
ciously commanded  us  to  submit  unto  and 
own,  we,  bis  majesty's  truly  loyal  and  dutiful 
subjects^  hitherto  have  and  yet  do,  by  a  wiihng 
readiness,  and  ready  willingness,  declare  our 
entire  obedience  and  hearty  conformity  tbere^ 
unto,  because  his  majesty  commands. 

And  alrhough  his  miyesty's  great  perspicuity 
and  truly  royal  prudence  is  best  able  to  deter- 
mine what  government  is  the  fittest  for  his  sub-«. 
jects  in  this  island,  yet,  with  all  doe  submis- 
sion, in  all  humility,  we  beg  leave  to  represent 
to  his  ms^esty  the  great  inconvenience  attend- 
ing the  present  frame,  in  transmitting  our  laws 
home. 

The  vast  distance  of  place  will  of  necessity 
require  a  great  expeoce  uf  time,  between  tho 
first  framing  our  laws  here,  and  the  transmit- 
ting and  return  of  th^m  hither  again  ;  so  that, 
before  they  can  be  passed  into  laws  by  the  a^ 
sembly  here,  there  will  probably  as  great  causeS; 
arise  to  alter,  as  there  were  at  first  to  make 
them. 

And,  with  all  dap  submission,  we  judge  it  even  - 
impossible  to  adapt  laws  to  the  present  consti- 
tution, so  as  not  to  admit  of  often  and  great  al- 
terations:   for  according   to  our  experience, 
•hitherto,  we  have  found  urgent  occasions  t», 
alter  and  amend  the  laws,  that  have  more  im<( 
mediately  concerned  ns  here,  at  the  least  every 
two  years;   and  we  cannot  foresee,  but  w«^ 
shall  lie  under  tbe  same  necessity  still;  'to 
that  if  his  majesty  graciously  pleoM  CO  tfikt  if 
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into  bis  princelj  consideration,  and  either  re* 
stnre  to  us  our  former  power  and  way  or  me- 
thod of  passing  laws,  or  at  least  remit  that  part 
of  the  present  method  of  making  laws,  which 
enljr  concerns  as  here,  as'tbej  may  pass  with- 
out transoiittiog  the  same,  we  hope,  by  our 
present  submission  and  obedience  to  all  his 
laws  here,  his  miyesty  will  be  a  glorious  prince, 
«nd  Ills  subjects  here  ao  happy  people. 

And  whereas  the  gentlemen  of  the  assembW, 
in  their  address  to  nis  majesty,  read  here  in 
council  the  15th  of  November,  1679,  dp  declare, 
that,  as  to  the  bill  of  revenue  wherein  his  ma- 
jesty's name  was  led  out,  that  there  are  seve- 
ral of  the  members  of  their  assembly  now  litt* 
ing,  who  were  members  when  that  bill  passed 
three  times  In  form  in  the  assembly,  ana  upon 
the  best  recollection  of  their  memories^  tnev 
are  M\j  persuaded  and  do  believe  the  bill 
was  again  sent  down  with  that  amendment 
from  the  governor  and  coondl,  according  as  it 
passed  at  the  last :  we,  the  gentlemen  of  his 
iBajestv*s  council  here  present  at  the  passing  of 
tiie  bill,  do  most  humbly  and  with  ill  seriou»> 
i^ess  aver  and  declare,  That  we  were  so  far  from 
consenting  the  said  bill  should  pass  without  bis 
majesty's  name  in  it,  that  we  do  not  remember 
it  was  ever  debated  or  mentioned  in  couocil ; 
.«nd  farther,  that,  to  the  best  of  our  respective 
knowledge,  it  was  read  three  timet,  and  passed 
the  council  board,  with  his  maje8ty*s  name  in 
it :  and  we  are  the  rather  induced  to  this  our 
confidence,  because  we  find  the  original  act 
was  razed,  and,  by  the  then  Speaker's  own 
liand,  ^nterilned :  and  moreover,  the  several 
amendments  of  the  said  bill,  that  were  made  in 
council,  were  all  taken  notice  of  in  the  mi- 
nutes in  our  council-books,  and  no  mention 
made  of  this;  and  the  gentlemen  of  the  a»- 
iembl}[  do  produce  nothing  out  of  their  jonraal 
to  justify  tne  reBections  upon  us;  therefore  it 
is  to  be  presumed  thev  oannot. 

And  we  do  further  humbly  and  pnahimously 
declare,  we  never  did  at  any  time,  either 
jointly  or  severally,  make  any  Complaint  to  the 
assembly,  or  any  of  them,  of  the  power  given 
bj  bis  majesty  to  his  excellency  our  present 
governor,  to  suspend  any  of  his  miyestyVcoon- 
cil  here :  for  as  we  have  hitherto  yielded  all  due 
obedience  and  submission  to  his  majesty's 
royal  will  an(|  pleasure  concerning  us^  so  we 
hope  we  shall  approve  ourselves  such,  and,  as 
in  duty  bound,  ever  pray  for  bis  majestv's  long 
life,  and  that  he  may  prosperoaslj  and 
triumphantly  reign  over  us. 

» 

This  was  nnanimouilv  agreed  to  in  council, 
liy  the  respective  members  thereof  who  were 
present  at  the  passine  |be  bill  of  revenue:  co- 
lonel Thomas  oallard,  colonel  John  Cope,  co- 
lonel Roliert  Byndless,  colonel  Thomas  Free* 
oian,  colonel  William  Joy,  colonel  Thomas 
Poller,  John  White,  esq. ; 

And  consented  to  by  the  whole  council,  ex* 
cevting  lieutenant  colonel  Samuel  Lone. 

Received  firom  the  ^l  of  Cariiste^  Mh 
Veb.  1679^80. 


Extract  of  an  Ordqr  in  CoumdL 

Jamaica. — At  the  Committee  of  Trade  sui 
Plantations  in  the  Couucil-Charober  at 
Whitehall,  March  5,  1679-80.  Presem, 
Prince  Eunert,  Lord  Preaident,  Lsid 
Privy  Seal,  Marquis  of  Worcester,  Esrl  of 
Bridgwater,  Earl  of  Essex,  Mr.  Hyde, 
Mr.  Sec.  Coventry,  Sir  Leolin  Jeokios. 

A  Letter  from  the  earl  of  Carlisle  to  tbt 
Committee,  dated  the  S3d  of  November  hut, 
is  read,  wherein  his  lordship    acquaints  the 
Committee,  that  having  called  the  council  and 
assembly  together,  he  had   caused  their  lord- 
ships report  of  the  88th  of  May  to  be  poUiclj 
read ;  which   their  lordships  think  to  be  dis- 
agreeable to  the  directions  of  the  report,  wbidi 
was  only  presented  to  his  majestj  for  his  infor- 
mation, and  in  order    to    famish   the  earl  of 
Carlisle,  when  occasion  shall  serve,  with  sodi 
anuments  as  might  be  fit  to   be  used  in  jos- 
tincationof  his  m^esty's  commission  and  io- 
structtons ;    and    their  loidships    particolarij 
take   notice,   that  it  was  neither    necessaiy 
nor  convenient  for  him  to  expose  his  iostruo- 
tious  to  the  asembly  :  and    as    to  the  clerk  of 
the  assembly,  which  his  lordship  had  appoiated, 
the  committee  does   very    moch    approrebii 
lordships  proceedings  therein,  and  will  destre 
him  CO  continue  the  same  method  for  the  fatare. 

And  whereas  cobnel  Long  is  represented  to 
have  a  hand  in  leaving  out  the  kin^s  name  ia 
the  late  bill  of  revenue,  and  in  frammg  and  sd- 
Wsing  the  address  of  the  SMsembly  now  trans' 
mitted  to  bis  majesty  ;  their  lordships  will  rs* 
port,  that  the  earl  of  Carlisle  may  be  ordered 
to  send  him  to  England  to  answer  what  is  laid 
to  his  charge. 

The  Address  of  the  assembly  at  Jamaica  ts 
1)is  majesty,  in  answer  to  a  report  of  the  Coib- 
roittee  approved  on  the  88th  of  May  last,  being 
read,  their  lordships  observe,  that  there  sie 
manj  falsities  and  mistakes  contained  thsreio. 

First,  it  is  ailedged  by  the  assembly,  that  the 
island  took  up  the  civil  form  of  government  in 
the  time  of  sir  Thomas  Modyford  and  sir 
Charles  Lyttleton ;  whereas  it  u^  certain  d»t 
colonel  DT)yley  had  a  commission,  soon  after 
bis  miyesty's  Restoration,  to  govern  by  the 
civil  power. 

As  to  their  denial  of  having  lefl  out  bii  ma- 
jest;f*s  name  in  the  revenue  bill,  it  is  evident jf 
the  justification  of  the  coimcil,  and  assersoee 
of  the  lord  Vau^ian,  that  the  bill  pMd  tbt 
governor  and  council  with  hu  majesty's  nsae, 
which  was  afterwards  lef^  out  or  erased,  as  my 
be  supposed  by  the  interiineation  that  yet  ap- 
pears upon  the  original  bill. 

And  whereas  it  is  said,  that  their  lordiW 
are  misinfonned,  in  affirming  that  the  asssmUy 
bad  before  offered  the  bill  of  revenue  in  tbt 
same  measort  and  proportion  as  is  now  pro- 
posed, since  the  laws  were  to  be  in  force  tor 
two  years,  and  no  longer  ;  ^  assembly  bsft 
quite  forgotten,  or  pretended  to  be  igoofint  nf 
the  powers  settled  by  bis  maiest/s  coonuw^ 
CO  sir  Thon«#  Ljncfa,  mhnAj  tht  Itiv*  *^*'* 
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to  be  in  force  for  two  years,  and  no  longer, 
unless  confirmed  by  bis^  majesty  within  that 
time ;  so  that  the  bill,  transmitted  by  sir  Tbo- 
mas  Lynch,  wanted  only  his  majesty's  appro- 
batiooi  to  reader  it  perpetual. 

The  assembly  further  mentions  the  creat 
tonis  raised  in  Jamaica,  which  had  not  been 
employed  to  his  majesty's  service  ;  but  does 
not  instance  the  misapplication  of  any  part  of 
tbe  revenue  by  any  of  the  governors. 

It  is  also  to  be-observed,  that  tbe  law  forpre- 
Tenting  damages  by  fire,  of  which  they  com- 
plain, was  first  made  by  them  ;  as  also  the  act, 
directing  the  Marshal's  proceedings,  cannot  bat 
be  very  reasonable,  and  for  the  advantage  of 
tbe  planters,  since  it  gives  them  the  use  of 
their  goods  after  execution,  and  enables  them  the 
better  to  pay  their  debts.    . 

And  whereas  the  assembly  complains,  that 
there  is  no  law  transmitted  to  them  for  ascer- 
taining the  laws  of  England :  it  is  thought 
reasonable  that  his  majesty  should  retain  within 
himself  the  power  of  appointing  the  laws  of 
England  to  be  in  full  force  in  that  island,  as  he 
ihiiil  find  necessary. 

The  delays  and  length  of  ti«e,  alledged  by 
them  in  reference  to  the  model  prescribed 
by  his  majesty,  were  wholly  occasioned  by  the 
refracturiness  of  Uie  assembly,  and  not  by  the 
distance  of  places,  or  other  reasons. 

What  they  object  concerning  Ireland,  in  re- 
ference to  Jamaica,  is  frivolous  ;  since  tbe 
Englisl)  there  have  right  to  the  same  privileges  as 
those  of  Jamaica,and  are  bound  up  by  acts  of  par- 
liament in  England,  as  well  as  the  inhabitants  of 
Jamaica* 

To  the  7thobjeetion  it  is  replied,  that  nothing 
has  been  done  to  take  away  their  enjoyment  of 
all  tbe  privileges  of  English  subjects ;  since 
they  are  governed  by  the  laws  and  statutes  of 
this  realm. 

Their  unwarrantable  firoceeding,  in  obstruct- 
ing of  justice  against  Brown,  the  pirate,  is  con- 
fessed, and  his  majesty's  pardon^  prayed  by 
them.  .  V    s 

Their  lordships  think  the  imprisonment  of 
Marty n,  and  the  articles  preferred  against  him, 
altogether  unjustifiable,  npt  only  as  he  was  his 
majesty's  collector,  but  as  tbe  assembly  ought 
not,  by  the  pretension  of  privilege,  to  shelter 
themselves  from  justice,  there,  being  no  such 
usage  in  Barbadoes,  and  othec^plantations. 

In  the  9th  place,  it  is  altogether  erroneous  in 
tbe  assembly,  to  think  it  is,  by  the  present 
model,  in  their  own  power  to  accept  such  laws 
as  are  wholly  of  benefit  to  themselves,  and  to 
reject  such  as  are  most  necessary  for  his  ma- 
jesty ;  since  the  governor  yet  retains  a  nega- 
tive voice,  after  the  consent  of  the  assembly. 

And  whereas  they  very  mach-  insist  upon  bis 
majesty's  proclamation  in  my  lord  Windsor's 
time :  nu  majesty  has  not  in  any  instance  with- 
drawn the  effects  of  his  promise  to  them,  nor 
imposed  rules  and  instructions  that  were  pres- 
cribed in  sir  Timmas  Modyford's  council,  to 
raise  money  on  strong  liquors :  and  the  sm- 
sembly  can  as  little  believe  they  .have  not  pro- 


voked his  majesty  to  keep  a  strict  eye  upon 
them,  after  their  several  unwarrantable  pro^ 
ceedings  during  the  government  of  the  lord 
Vftogfaan,  and,  since,  the  earl  of  Carlisle,  by 
their  votes  and  otherwise.  , 

In  the  last  pkioe,  it  is  falsely  insinuated  by 
the  assembly,  that  the  eovemment  remained 
under  an  army  in  col.  D*Oy ley's  time;  since  it 
appears  plainly  by  his  commission,  that  it  was 
otherwise  provided,  and  that  the  martial  law 
was  then  laid  aside ;  so  that,  upon  tbe  whole 
matter,  they  hare  reason  to  beg  his  majesty's 
pardon  for  all  their  errors  and  mistakes. 

The  Justification  of  the  council  of  Jamaica, 
in  answer  to  the  imputation  of  the  assembly,  of 
their  leaving  out  tbe  king's  name  in  the  revenue- 
bill,  is  also  read,  and  to  be  made  use  of  by  tbe 
governor,  to  disprove  the  allegations  of  tbd  at- 
sembly  in  their  own  behalf. 

Extract  qfan  Order  in  CotmeiL 

Jauatca. — At  the  Committee  of  Tirade  and 
Plantations,  in  the  Coancil-Clmmber  at 
Whitehall,  Monday  the  8ih  of  March, 
1679-80.  Present,  Lord  Privjr  Seal,  Earl 
of  Bridgwater,  Sir  Leolin  Jenkins. 

The  lord  Vaughan  attends,  concerning  tha 
charge  against  colonel  Long,  of  Jamaica,  for 
rasing  out  the  king's  name  in  the  act  of  reve^ 
nue;  and  declares,  that  he  is  very  confident 
that  the  bill  came  op  from  the  assembly  to  the 
council,  with  the  king's  name  in  it,  and  that  it 
was  not  put  out  bv  the  x^^dtH^il,  nor  by  his 
privity ;  and  that  when  -Mr.  Jilaityn  came  to 
Jamaica,  with  the  ^ing*s  patent,  to  be  colfector, 
bis  lofdship  then  sent  lor  the  act,  and  perceived 
the  interlineation  to  be  in  colonel  Long's  hand  ; 
and  thfCt  his  lordship  does  absolutely  agree  with 
the  council  of  Jamaica,  in  the  matter  of  their 
JusiiiiiCation. 

'.  <  < 

^  Extract  of  an  Order  in  CounciL 

Jauaica. — At  the  Committee  of  Trade  and 
Plantations  in  the  Council-^^amber  at 
Whitehall,  Thursday  March  11,  1^79-80. 
Present,  Lord  President,  Lord  Privy 
Seal^  Marquis  pf  Worcester,  Earl  of 
Bridgwater,  Sir  Leolin  Jenkins. 

Their  lofdships  take  into  consideration  the 
state  of  the  government  in  Jamaica,  and  agree 
to  refer  the  queries  ft^Uomag,  to  Mr.  Attorney 
and  Mr.  Solicitor- General,  for  their  opinions 
therein,  viz. 

1st.  Whether  from  the  past  and  present 
state  of  Jamaica,  his  majesty's  suljects,  inha«> 
biting  and  trading  there,  have  a  right  to  Cbo 
laws  of  Eitfiand,  as  Englishmen,  by  virtue  of 
the  king's  rroclamation,  or  otherwise  ? 

2d.  Whether  his  majest/s  subjects  of  Ja* 
maica,  claiming  to  be  governed  by  tbe  laws  of 
England,  are  not  bound  as  well  by  such  laws  as 
are  beneficial  to  the  king,  by  appointing  tsxef 
and  subsidies  for  the  support  of  the  govern- 
ment, as  by  other  laws,  which  tend  only  totbt 
benefit  and  ease  of  tbe  subject } 
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3d.  Whether  the  subsidies  of  toooage  ftnd 
,  poundage  upon  goods  that  may  bjr  l»w»  or  shail 
be  directly  carried  to  Jamaica,  be  not  payable, 
according  tci  law,  by  his  majesty's  subjeccs  inha- 
biting that  island,  or  trading  there,  by  virtue  of 
the  acts  of  toiumge  and  poundage,  or  other  acts 
BMde  iu  England  ? 

4th.  Wheiher  wine  or  other  goods,  once 
brought  into  England,  and  transported  from 
thence,  upon  which  the  respective  abatements 
are  allowed  upon  exportation,  according  to  law, 
the  same  being  afterwards  carried  to  Jamaica, 
and  landed  there,  shall  not  be  liable  to  the  pay- 
neot  of  the  full  duty  of  tonnage  and  poundage,. 
^vhicii  it  should  have  paid,  if  consumed  in  Eng- 
iand,  deducting  only  such  part  of  the  said  duty 
«8  bball  not  be  repaid  in  England  upon  es^porta- 
lion  of  tue  said-  goods  from  thence  r 

Which  Queries  were  accordingly  transmitted 
to  Mr  Attorney  and  Mr.  Solicitor  General, 
with  a  paper  containing  the  past  and  present 
state  of  Jamaica,  in  relation  to  the  govern- 
ment. 

lAiier    to  Mr.  Attorney  and   Mr,  Soliciior 

OeneraL 

Council  Chamber,  March  11,  1679-80. 
.    GentleuieD  ;   The  right  honourable  the  lords 
of  the  Committee  for  Trade  and  Plantations,- 
upon  consideration  of  the  affairs  of  Jamaica, 
have  stated  the  Questions  following,  viz. 

[Here  were  recited  the  Queries  stated  in  the 
preceding  article.] 

To  which  Questions  their  lordships  desire 
your  Answer  in  writing,  with  all  coovenient 
speed:  and  for  yoar  further  information,  I 
.  have  inclosed  a  Paper  containing  a  short  ac- 
count of  the  past  and  present  state  of  the  go- 
:rerament  of  Jamaica;  and  in  case  you  should 
require  any  further  satisfaction  therein,  or 
touching  the  Queries  referred  unto  you,  I  am 
ordered  by  the  Lords  of  the  Committee  to  at- 
tend you  ac  any  time  and  place  you  shall  think 
fit  to  appoint. 

I  am,  with  all  respect,  gentlemen,  &c. 

Extract  of  an  Order  in  CounciL 

Jamatca. — At  the  Commihee  of  Trade  and 
Plantations,  in  the  Council-Chamber  at 
Whitehall,  April  27,  1680.  Present, 
Prince  Rupert,  Lord  President,  Earl  of 
Sunderland,  EarL  of  Essex,  Viscount 
Fauconbergii  Mr.  Hyde,  Mr.  Secretary 
Jenkins. 

;  Mr.  Attorney  and  Mr«  Solicitor  General  liav- 
iqg  likewise  ac()uainted  the  Committee,  that, 
upon  cooftideration  of  the  four  Questions  con- 
oemiog  Jamaica,  referred  unto  them  the  Uch 
of  March,  they  did  find  them  of  such  difficulty 
and  moment,  as  to  deserve  the  opinion  of  the 
Judg«s;  upon  wliom  Mr.  Attorney  and  Mr. 
Solicitor  General  are  desired  to  attend  with 
ihem;  Mr.  Attorney  having  first  delivered  his 
opinion,  *'  Tliat  the  people  of  Jamaica  have  no 
right  to  be  governed  by  the  laws  of  England, 
but  by  such  laws  as  are  made  there,  and  estab* 


lished  by  his  majesty's  avtfaority :"  But  wbercv 
Mr.  Sohcitor  Qenend  doth  deUver  his  opiniQi 
(hat  the  word  ^*  dommioo,"  in  the  act  of  pML 
liament  for  tonnage  and  poundage,  may  icm 
rather  to  imply  the  dominion  of  Wales  tmi 
Berwick-upon-Tweed  only,  than  to  extend  to 
the  plantations;  and  more  especially,  as^r. 
Attorney  alledges,  since  the  islands  of  Gacn- 
sey  and  Jersey  are  not  concerned  in  that  ad; 
their  lordships  order  the  two  first  Questions oslj 
to  be  sent  unto  the  Judges^  without  any  meotiuo 
to  be  made  of  the  two  last,  which  particuhnift 
the  act  of  tonnage  and  poundage. 

Refcrencct  to  Ike  Judges  aiout  Jamaica. 

Council-chamber,  April  S7, 1680. 

Gentlemen ;  I  am  commanded  by  the  right 
honourable  the  Lords  of  the  privy-council  tp- 
pointed  a  Committee  of  Trade  and  Foreigs 
Plantations,  to  signify  their  desires,  thatyoo 
attend  his  majesty's  Judges  with  the.qaestuNii 
foUowine: 

1st.  Whether  from  the  past  and  present  stste 
of  Jamaica,  his  majesty^  subjects  inhabitiat 
and  trading  there  have  a  right  to  the  laws  of 
England,  as  Englishmen,  or  by  virtue  of  tht 
king's  proclamation,  or  iutherwise? 

2d.  Whether  his  majesty's  subjects  of  Ja- 
maica, claiming  to  be  goTerned  by  the  lawssf 
En^^land,  arc  not  bound  by  such  laws  as  are 
beneficial  to  the  king,  by  appointing  ta&es  and 
subsidies  for  the  supfiort  of  the  govemniPot,as 
by  other  laws  which  tend  only  to  the  "benefit 
and  ease  of  the  subject  ? 

Which  Questions  their  lordships  desire  bii 
majesty's  Judges  to  consider  and  aoswsr  io 
writing  and  to  return  the  opinions  to  the  coid* 
mittee  with  convenient  speed. 

I  am  with  respect,  &C. 

Order  to  the  Judget  about  the  Quettm  of 

Jamaica. 

'  At  the  Court  of  Whitehall,  June  OS,  160a 
Present,  His  Majesty,  Prince  Rupert,  Arch- 
bishop of  Canterbury,  Lord  Chancellor, 
Lord  President,  Lord  Privy  Seal,  Duke  of 
Albemarle,  Mnrquis  of  Worcester,  Earl  of 
Ossory,  Lord  Chamberlain,  Earl  of  Suader- 
land,  Earl  of  Clarendon,  Earlof  Batb.Low 
Bishop  of  London;  Mr.  Hyde,  Mr.  Finch, 
L.  C.  J.  North,  Mr.  Coventrv,  Mr.  Se- 
cretary Jenkins,  Mr.  Chancellor  oC  d« 
Exchequer,  Mr.  Godotphin. 

Ic  is  this  day  onlered  in  council,  tbat  Mn 
Attorney  and  Mr.  Solicitor  General  do  attend 
his  majesty's  Judges,  and  desire  tbem  to  assem- 
ble with  all  convenient  speed,  sod  bcioi;*^ 
semblecl,  to  confer  with  them  coocemlog  va 
question ;  viz. 

Whether  by  his  majesty's  letter,  procimnt- 
tion,  or  commisitons,  annexed,  his  totij^ 
harh  excluded  himself  from  the  power  of  ett^ 
blishing  laws  in  Jamaica,  it  being  a  conquered 
country,  and  all  laws  settled  by  authority  tbrr« 
being  uoar  eapirecH 
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And  that,  upon  receiving  the  Opinions  of  his 
majesty's  judges,  under  their  bands  in  writings 
the  J  do  report  the  same  to  the  lords,  of  the 
privy-council  appointed  a  committee  for  trade 
and  foreign  plantations. 

Extract  of  an  Order  in  Council, 

Jamaica.— -At  the  Committee  of  Trade  -and 
Plantations,  in  the  Council-Chamber  at 
Whitehall,  Sept.  7,  1680.  Pment,  Lord 
President,  Mr.  Secretary  Jenkins,  Marquis 
of  Worcester. 

Mr.  Secretary  Jenkins  acquaints  the  com- 
mittee that  col.  Long,  of  Jamaica,  hud  some 
days  before  surrendered  liimself  to  him,  upon 
a  bond  of  ten  thousand  pounds  given  to  the 
«arl  of  Carlisle  to  that  purpose ;  and  that  he 
bad  taken  his  security  for  the  like  sum,  that  he 
would  attend  the  fir»t  council,  on  Friday  next, 
b«ing  the  10th  instant. 

Copy  of  an  Order  in  Council, 

JaWaica. — At  the  Committee  of  Trade  and 
Plantations,  in  the  Council-Chamber  at 
Whitehall.  Present^  Prince  Rupert,  Lord 
President,  Marquis  of  Worcester,  Earl  of 
Clarendon,  Earl  of  Bath,  Mr.  Secretary 
Jenkins. 

The  earl  of  Carlisle  is  called  in,  and  delivers 
•  paper  containing  a  charge  against  col.  Long, 
which  is  read,  consisting  chiefly  in  three  points; 
viz.  That  he  had  razed  the  king's  name  out  of 
tlte  act  for  raising  a  public  revenue;  that  he 
had  granted  an  Habeas  Corpus,  being  judge, 
for  a  person  condemned  hv  law ;  and  had  op- 
posed the  settlement  of  the  country  pursuant 
to  the  king*s  orders. 

And  his  lordship  declaring,  that  he  had 
nothing  more  to  say  against  col.  Lon^,  than  was 
contained  in  that  paper,  only  reserving  to  him- 
self the  liberty  of  explaining  what  he  had  there- 
in mentioned,  col.  Long  is  called  in,  and  the 
paper  read  to  him ;  whereupon  ha  positive! v 
deni^  that  he  had  done  any  thing  to  the  bill 
without  the  directions  of  the  assembly;  aod 
that  he  believes  the  razore  happened,  inasmuch 
as  the  clerk  of  the  assembly  had  transcribed 
the  bill  passed  in  sir  Thomas  Lynch*s  time, 
which  was  now  blotted  out  by  the  agreement 
•f  the  governor,  conncil,  and  assembly,  and 
the  words  written  in  his  hand  were  only  added 
to  make  up  the  sense,  uhich  otherwise  would 
have  been  wanting,  which  he  did  as  Speaker  of 
that  assembly  from  whom  he  had  directions; 
which  is  confirmed  by  the  letters  of  major 
Molesworth,  Mr.  Bernard,  Mr.  Ashurst,  Mr. 
Burton,  and  of  the  clerk  of  the  assembly. 

As  to  the  granting  an  Habeas  Corpus,  he 
declares  he  did  not  know  the  person  was  con- 
demned; and  that  it  is  usual  for  the  judges  to 
sign  blank  Habeas  Corpus^  which  the  clerk 
gives  out  in  course. 

And  that  he  never  opposed  the  king's  orders^ 
Otherwi«<e  than  by  expressing  his  opinion,  that 
they  were  not  for  hb  majesty's  service,  nof  the 
food  of  his  couQtf7. 

YOL.  VI. 


Extract  of  an  Order  in  Council, 

Jamaica.— At  the  Committee  of  ..Trade  .and 
Plantations,  in  the  Council-chamber  at 
Whitehall,  Tuesday  1^  Oct.  1680,  Pre* 
sent,  Prince  llupcrt,  Lord  President,  Lord 
Privy  Seal,  Marquis  of  Worcester,  Earl 
of  Sunderland,  Earl  of  Clarendon,  Earl 
of  Halifax,  Viscount  Fau  con  berg,  Mr. 
Hyde,  Mr.  Godolphin,  Mr.  Secretary 
Jenkins,  Mr.  Seymour. 

The  earl  of  Carlisle  attendin|^  acquaints  the 
committee,  that  the  act  for  raising  a  public  re- 
venue will  expire  in  March  next,  and  that  the 
government  will  l>e  left  under  very  great  ne- 
cessities, in  case  the  king  do  not  give  sir  Henry 
MorKan  leaVe  to  pass  a  temporary  bill,  until 
the  full  settlement  6i  aflfairs  shall  be  agreed  on^ 
which  is  like  to  take  irp.a  considerable,  time  ; 
and  therefore  proposes,  that  the  Order  in  Coun- 
cil, dated  the  14th  of  January  last  (which  is 
read)  forbidding  the  governor  to  raise  money 
by  any  other  aqt  or  order  whatsoever,  than  by 
the  bill  transmitted  by  hb  mojesty,  which  the* 
assembly  will  not  be  willing  to  pass  until  tiM 
government  be  entirely  settled  in  such  mannof  ^ 
as  may  be  more  agrseable  to  them  than  the 
Irish  model,  be  suspended.  His  lonlship  pro- 
ceeds to  give  an  account  of  his  transactions 
with  the  assembly  to  persuade  them  to  pass 
the  revenue  bill,  and  reads  the  objections  of 
the  assembly,  and  his  answer  to  them  ;  whereof^ 
and  of  the  council- books,  his  lordship  is  de^ 
sired  to  give  a  transcript  to  the  committee. 

There  having  been  two  laws  read,  which 
were  entered  therein,  the  one  mode  by  coi. 
D^Oyley  and  the  council,  for  raising  imposts 
on  liquors,  the  other  by  sir  Charles  Lyttleton 
and  his  council,  being  a  supplemental  act  to 
the  former : 

And  his  lordship  acquainting  the  comniktee^ 
that,  as  for  licenses  of  taverns,  he  had  set  them 
on  foot  before  he  passed  any  bill  of  revenue  : 

It  is  thereupon  thought  fit,  by  some  of  theif 
lordships,  That  the  assembly  of  Jamaica  be  in- 
duced to  pass  a  perpetual  bill,  by  Ivaving  leave 
to  appropriate  the  revenue  to  the  support  of 
the  government. 

And  the  committee  is  appointed  to  meet 
again  on  this  business  on  Thursday,  at  nine 
o'clock  in  the  morning ;  when  col.  Long,  and 
the  other  assembly-men  lately  come  over,  arv 
to  attend. 

Jamaica. — At  the  Committee  of  Trade  and 
Plantations,  in  the  Council  Chamber  at 
Whiteliall,  Thursday  Oct.  14,  1680.  Pre- 
sent, Prince  Rupert,  Lord  President,  Lord 
Privy-seal,  Marquis  of  Worcester,  Earl  of 
Clarendon,  Earl  of  Essex,  Earl  of  Halifax, 
Viscount  Fauconbere,  Lord  Chief  Justice 
North,  Mr.  Secretary  Jenkins. 

The  earl  of  Carlisle  attends,  and  produced 
an  entry  in  th^  counciNbook  of  Jamaica,  of  & 
law  passed  by  col.  D'Oyley  and  the  council, 
for  raising  a  public  revenue  ;  and  of  auolliw 

4U 
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passed  by  sir  Charles  Lyttleton  and  the  coun- 
cil, being  a  supplemental  act  to  the  former, 
both  which  are  indefinite,  and  not  determined 
by  the  commissions  of  col.  D'Oyley  or  my  lord 
Windbor,  vf  hose  deputy  sir  Charles  Lyitleton 
^Was. 

After  which,  col.  Long  and  Mr.  Asliunt  are 
, called  in  (the  other  gentlemen  of  Jamaica 
being  in  the  country)  and  being  asked,  why 
they  were  not  willing  thnt  a  perpetual  bill  of 
revenue  should  pass  in  Jamaica  ^  they  made 
answer,  that  they  have  no  other  wlay  to  make 
their  aggrievances  known  -to  the  king,  to  have 
them  redressed,  than  by  the  dtfpendance  of  the 
governor  upon  the  assembly,  which  is  pre- 
•erved  by  passing  temporary  bills  of  revenue; 
and  that  a  perpetual  bill  being  passeii,  all  the 
ends  of  government  would  be  answered,  and 
there  would  bo  no  further  need  of  calling  as- 
semblies. To  wliich  my  lord  of  Carlisle  re- 
plies, That,  notwithstanding  any  act  for  raising 
an  impost  on  liquors  should  be  passed  in  that 
manner,  yet  the  necessities  and  contingencies 
of  the  government  are  such  as  to  require  the 
frequent  calling  of  assemblies,  for  raising 
money  by  other  means,  and  doing  public 
work*;  the  present  revenue  coming  far  short 
ofthee^tpenceof  the  government. 
-  Their  lordships  tell  col.  Long,  that  in  case 
they  be  willing  to  pass  the  act  of  revenue  in- 
definitely, the  king  ma^  be  induced  to  settle 
other  perpetual  laws,  which  tiiey  shall  propose 
9S  beneficial  to  them. 

The  gentlemen  of  Jamaica  being  withdrawn, 
their  lordships  enter  upon  a  debate  concerning 
•a  coBtinuance  of  the  two  laws  made  by  col. 
D'Oyley  and  sir  Charles  Lytlclton  before  men- 
tioned, and  bow  far  'the  English  laws  and  me- 
thods of  government  ouj^ht  to  take  place  in  Ja- 
maica ;  and  it  is  there  alledged,  "  that  the  laws 
of  England  cannot  be  in  force  irf  another 
conn  try,  where  the  constitution  of  the  place  is 
difFercBt  from  that  of  England.^' 

Upon  the 'whole  matter,  the  committee  desire 
piy  lord  chief  justice  North  to  report  his  opinion 
in  writing  on  Monday  next,  upon  the  questions 
following  ;  viz. 

1st.  Whether  the  king  by  his  proclamation 
published  during  my  lonl  Windsor^s  govern- 
ment, his  majesty's  letter  dated  lAth  of  January, 
1673-3,  or  any  other  act,  appearing  by  the  laws 
of  England  or  any  laws  of  Jamaica,  or  by  his 
majesty *s  commissioos  or  instructions  to  his  go- 
vernors, has  divested  himself  of  the  p«>«ver  he 
formerly  had  to  alter  the  forms  of  government 
in  Jamaica } 

2d.  Whether  any  act  of  the  assembly  of  Ja- 
maica, or  any  other  act  of  his  majesty  or  his 
coveroors,  have  totally  repealed  the  acts  made 
by  col  D'Oyley  and  sir  Charles  Lyttelton  for 
raising  a  public  revenue,  or  whether  they  are 
now  in  force? 

Mtmorandum.  His  majesty  being  present,  my 
lord  chief  justice  North  was  added  to  the  com- 
mittee. 

Memorandum,  Col.  Long  having  mentioned 
•ome  transactioDi  of  my  lord  Vauj^han't  during 


his  government,  his  lordship  is  tobesiUDiuooed 
for  the  next  meeting. 

Jamaica. — At  the  Committee  of  Trads  ani 
Plantations,  in  the  Council  Chamber  at 
.  Whitehall  on  Monday  the  18tb  of  Octo* 
ber  1680.  Present,  Lord  President,  Lord 
Privy-Seal,  Lord  Chamberlain,  Earl  of 
Essex,  Earl  of  Clarendon,  Earl  ofHiliiiix, 
Lord  Vise.  Fnucooberg,  Lord  Chief  Jus- 
tice North,  Mr.  Secretary  Jenkins,  Mr. 
Seymour. 

My  lord  chief  justice  North  having  acquaint^ 
ed  die  committee,  that  he  had  considered  of 
the  two  questions  proposed  by  their  lordships; 
and  that,  althoagh  some  further  thne  would  be 
requisite  for  him  to  give  in  his  answer,  yet,  in 
re^ipect  of  the  haste  that  was  necessary  fbr  set- 
tling the  revenue,  his  lordship  undertakes  to  re- 
torn  his  answer  at  the  next  meeting  upon  the 
second  question  ;  wherein  his  lordship  is  de- 
sired to  take  to  his  assistance  some  other  of  his 
majesty's  judges  ,  viz. 

Whether  any  act.ofthe  assembly  of  Jamaici, 
or  any  act  of  his  majesty  or  his  governors,  have 
totally  repealed  the  act»  made  by  coKD'Oylej 
and  sir  Charles  Lyttletou,  for  raising  a  pablis 
revenue,  or  whether  they  are  now  in  force  ? 

Jamaica. — At  the  Committee  of  Trade  aod 
Plantations,  in  the  Council  Chamber  at 
Whitehall,  on  Wednesday  Oct.  20,  IfiSa. 
Present  Lord  President,  Earl  of  Sande> 
^  land.  Earl  of  Bridgwater,  Earl  of  Essex, 
Earl  of  lialifax.  Lord  Chief  Justice  North, 
Lord  Bishop  of  London,  Mr.  Secretaiy 
Jenkins,  Mr.  Seymour. 

My  lord  chief  justice  North  having  delivered 
his  opinion  in  w  ruing  upon  the  question  recom^ 
mended  to  him  at  the  last  meeting,  col.  Loogi 
Mr.  Beeston,  Mr.  Ashurst,  and  other  planten 
and  merchants  of  Jamaica,  together  with  dit 
earl  of  Carlisle,  are  called  in,  and  his  lordtbip'l 
opinion  is  read  to  them  ;  whereby  his  lArdship 
concludes,  that  the  act  of  revenue  made  in  1663 
by  sir  Charles  Ly  ttleton  is  yet  in  force ;  as  being 
not  repealed  by  any  dubsequent  acts  which  weif 
li/nited  to  the  term  of  two  years  by  his  inajestji 
commands.  But  col.  Long  objects,  that  ihecf 
was  a  law  made  bvfsir  Thomas  Modyford,  which 
declares  all  laws,  passed  at  sir  Charles  Ljttel* 
ton's  assemblies,  void  for  want  of  due  f'>nn  « 
the  writs  and  other  particulars  ;  whereuppo 
they  are  bid  to  withdraw  ;  and  whereas  niy 
lord  chief  justice  North  was  not  present  wbea 
this  objection  was.  made,  their  lordships  'l|'"'| 
fit  that  he  be  acquainted  therewith,  ami  desired 
to  renew  his  opinion  ;  and  the  genileuien  of 
Jamaica  are  also  desired  to  be  ready  with  tbi 
objections  they  have  to  make  to  his  lordslup* 
rei/ort,  at  the  next  meeting,  which  is  appoioted 
for  to-morrow  at  chree  in  the  afternoon. 

Jamaica.     At   the  Committee  of  Trade  and 

Plantations   in   the   Councd-Cluin^her  at 

Wluiehall,Thursday,  Oct.  21.  ICSa  Pre- 

"•ent,  Prince  Rupert,  Lord  Fiesideat;  1»«* 
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quis  of  Worcester,  Earl  of  Bridgwater, 
Earl  of  Clafrendon,  Vic.  Fauconberg,  Mr. 
Hyde,  Ld.  Clu  Just.  North,  Mr.  Secretary 
Jenkins. 

The  Jords  being  met  to  consider  tlie  business 
•f  Jamaica,  order  the  proclamation,  published 
in  ray  lord  Windsor's  time,  to  be  read  :  and 
thereupon  their  lordships  express  their  opinion, 
that  his  majesty  did  tiiereby  assure  and  settle 
the  property  of  the  inhabitants,  but  not  the  go- 
vernment and  form:  thence  these  questions  did 
arise,   viz. 

Ist.  Whether,  upon  the  consideration  of  the 
commission  and  instructions  to  coL  D'Oyley, 
^  and  sir  Charles  Lyttleton,  and  the  constitution 
of  the  island  thereupon,  the  acts  of  council 
made  by  colonel  D'Oyley  and  sir  Charles  Lyl- 
tleton  were  perpetual  laws,  binding  to  the  in- 
habitants of  the  island  ? 

2d,  Whether,  supposing  those  laws  good  and 
perpetual,  any  of  the  subsequent  Jaws,  or  the 
proclamation  in  my  lord  Windsor's  time,  have 
taken  away  the  force  of  these  laws  ? 

And  because  the  gentlemen  of  Jamaica  made 
divers  objections  against  the  validity  of  those 
laws,  as  being  made  by  the  governors  and  coun- 
cil without  an  assemb'lyj  and  against  tlie  perpe- 
tuity of  them,  as  being  repealed  by  subsequent 
laws  ;  their  lordships  do  therefore  think  it  most 
conducing  to  his  majesty's  service,  that  colonel 
Long,  major  Beeston,  and  Mr.  Ashurst,  do  at- 
tend my  Lord  Cliicf  Justice  North,  in  order  to 
explain  to  his  lordship  what  is.  chiefly  expected 
by  them,  whereby  they  may  be  induced  to  set- 
tie  the  revenue  for  the  support  of  the  govern- 
ment, to  the  end  matters  may  be  brought  to  an 
accommodation. 

Jamaica. — At  the  Committee  of  Trade  and 
Plantations  in  the  Council-Chamber  at 
Whitehall,  Wedhesday,  Oct.  27j  1680, 
Present,  Lord  Privy  *Seal,  Earl  of  Bridg- 
water, Lord  Chamberlain,  Earl  of  Bath, 
Earl  of  Halifax,  Mr.  ChaoceUor  of  the  Ex- 
cheqaer. 

My  Lord  Chief  Justice  North  reports,  that  he 
has  been  attended  by  the  gentlemen  of  Jamaica, 
who  have  declared  themselves  willing  to  grant 
the  king  a  perpetual  bill  for  the  payment  cf  the 
governors,  and  another  biH  for  tlie  payment  of 
^ntingenciea,  to  continue  for  seven  yeare,  pro- 
vided they  may  be  restored  to  ^ their  ancient 
form  of  passing  laws,  and  may  be  assured  of 
such  of  the  laws  of  England,  as  may  concern 
their  liberty  and  property. 

Their  lordships  taking  notice  that  the  revenue 
of  Jamaica  will  expire  in  March  next,  direct  a 
letter  to  be  prepared  for  the  approbation  of  the 
countil,  empowerhig  sir  Henry  Morgan  to  call 
an  assembly,  and  to  endeavour  the  passing  a 
temporary  bill  with  their  consent,  for  the  re- 
venue; and,  in  case  of  their  refasal,  to  raise  the 
tame  in  such  manner  as  hath  been  done  by  for- 
mer governors. 

Memorandum,  At  a  council  on  the  inst.  a 
draught  of  the  aforementioned  letter  was 
i«ad« 


And  upon  reading  the  petition  of  the  plant- 
ers, merchants,  and  inhabitants  of  Jamaica, 
prayinjj  to  be  restored  to  their  ancient  method- 
of  malting  laws,  tli^  lords  6f  the  committee  are 
ordered  to  meet  de  die  tn  diem,  until  they  shall 
have  agreed  on  such  a  method  for  the  nmking 
of  laws,  and  tl^e  settlement  of  ihe  government, 
as  they  shall  find  most  convenient  for  his  ma^ 
jesty's  sen-ice. 

JAUAICA.~-At  the  Committee  of  Trade  and 
Plautations,  in  the  Cuuncil-Chamb^r  at 
Whitehall,  on  Thursday  the  28th  of  Oct<>« 
ber,  1680.  Present,  Prince  Rupert,  Lord 
Privy  Seal,  Lord  Chamberlain,.  Earl  of 
Bridgwater,  Earl  of  Sunderland,  Earl  of 
Clarendon,  Earl  of  Essex,  Earl  of  Halifax, 
Viscount  Fauconberg,  Bishop  of  {.ondoif, 
Mr.  Hyde,  Lord  Chief  Justice  North,  Mtv 
Secretary  Jenkins.  ' 

Their  lordships  having  considered  that  part 
of  tlie  letter  from  the  council  of  iamaica,^ated 
20th  of  May  last,  that  concerns  the  laws,  and 
having  read  the  petition  of  the  merchants  and 
planters  of  Jamaica,  presented  ih  council  on 
the  as  also  a  paper  prepared  by  Mr.  Black- 
wayt,  concerning  the  manner  of  making  laws 
in  Jamaica,  their  lordships,  uponYuU  considera- 
tion, and  debate,  of  what  may  best  conduce  to 
his  mjyesty's  service,  agree.  That  the  present 
method  of  making  laws  in  Barbadoes,  as  settled 
by  the  commission  of  sir  Richard  Daltpn,  be 
proposed  unto\his  majesty  in  council:  and 
that  powers  be  drawn  up  for  the  eart  of  Car- 
lisle, with  instructions  suitable  to  that  scheme, 
and  with  respect  to  the  present  circumstances 
of  Jamaica;  and  that  the  assembly  may  be  the 
more  easily  induced  to  grant  a  revenue  for  the 
support  of  the  goveniment,  their  lordships  are 
of  opinion,  that  his  majesty's  quit- rents,  and 
the  tax  on  the  wine^licenses,  as  well  as  all  other 
levies  which  now  are  or  shall  be  made, 'he  ap« 
propriated  to  the  support  of  the  government, 
and  to  no  other  use  whatsoever. 

Jamaica. — At  the  Committee  of  Trade  and 
Plantations,  in  the  Council-Cfiamber  at 
Whitehall,  on  Saturday,  the  30th  of  Octo- 
ber, 1680.  Present,  Frinoe  Rupert, 
Duke  of  Albemarle,  Lord  Chamberlain, 
Enrl  of  Bridgwater,  Earl  of  Sunderlancf, 
Earl  of  Clarendon,  Earl  ofEssex,  Viscoimt 
-Fauconberg,  Earl  of  Halifax,  Mr.  Secre- 
tary Jenkins. 

Colonel  Lone,  and  the  other  gentlemen  of 
Jamaica,  attend,  and  are  acquainted  with  the 
resolutions  of  the  Committee,  to  report  to  lii« 
majesty,  that  they  may  enjoy  the  same  metfiod 
of  making  laws,  as  is  now  appointed  for  Bar- 
badoes; with  which  the  gentlemen  express 
themselves  very  well  satisfied. 

Copjf  qf  Po»er$  to  the  Eur  I  of  Car  lisle,  for 

making  LawM, 

Charles  the  Second,  by  the  grace  of  God,  king 
of  England,  Scotland,  France^  aad  IrQlandf 
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Defender  of  the  Faith,  &c.— To  our  right 
trusty  and  right  welUbeloved  cousin 
Charles,  Earl  of  Carlisle,  our  Captain- 
General,  and  Governor  in  Chief  in  and 
over  oar  hJand  of  Jamaica,  and  other  the 
Territories  depending  thereon  ;  and  to  our 
Deputy-Governor  and  Commander  in 
Chief  of  our  said  Island:  and,  in  case  of 
their  death  or  absence,  to  our  Council  of 
Jamaica. 

Whereas,  hy  our  royal  commission,  bearing 
^atethe  1st  of  March,  in  the  30th  year  of  our 
reign,  we  have  thought  fit  to  constitute  and  ap- 
point you,  Charles  earl  of  Carlisle,  Captain- 
peneral  and  Governor  in  Chief  in  and  over  our 
bland  of  Jamaica,  and  the  territories  depending 
thereon,  thereby  commanding  and  requiring 
you,  or,  in  your  absence,  our  deputy-governor, 
or  our  council,  to  do  and  execute  all  things  be- 
longing to  the  said  command,  and  the  trust  re- 
posed in  you,  according  to  the  several  powers 
or  directions  granted  or  appointed  you  by  the 
aard  commission,  and  the  instructions  therewith 
given  you,  or  by  further  powers  and  instructions 
to  be  grunted  or  appointed  you  under  our  signet 
and  sign-manual,  as  by  our  said  commission 
(reference  being  thereunto  had)  doth  more  at 
large  appear:  and  whereas  it  is  necessary  that 
good  and  wholesome  laws  and  ordinances  be 
settU'd  and  established  for  the  government  and 
support  of  our  island  of  Jamaica;  we  do  here- 
by give  and' grant  unto  you  ftil!  power  and  au- 
thority, with  the  advice  and  consent  of  the  said 
council,  from  lime  to  time,  as  need  shall  require, 
to  summon  or  call  general  assemblies  of  the 
freeholders  and  planters  wiihin  the  said  island, 
in  manner  and  form  as  is  now  practised  in  Ja- 
maica. And  our  will  and  pleasure  is,  tliat  the 
persons  thereupon  duly  elected  by  the  major 
part  of  the  freeholders  lof  the  respective  parishes 
ftnd  places,  and  so  returned  (liaviug,  before 
their  sitting,  taken  the  oaths  of  allegiance  and 
supremacy,  which  you  shall  coramissionate  fit 
persons,  under  the  public  seal  of  that  island,  to 
administer,  and  without  taking  which,  none 
•hall  be  capable  of  sitting,  though  elected) 
fihall  be  called  and  held  the  Gener«^l  Assembly 
of  our  island  of  Jamaica;  and  that  they,  or 
the  major  part  of  them,  shall  have  full  power 
and  authority,  witli  the  advice  and  consent  of 
yourself,  and  of  the  council,  to  make,  consti- 
tute, and  ordaifl  laws,  statutes,  and  ordinances, 


for  the  public  peace",  welfare,  and  good  go- 
vernment of  the  said  island,  and  of  the  people 
and  inhabitants  thereof,  and  such  other  as  shall 
resort  thereto,  and  for  the  benefit  of  our  heirs 
and  successors;  which  said  laws,  statutes,  aod 
ordinances,  are  to  be  (as  near  as  conveniently 
may  be)  agreeable  to  the  laws  and  statutes  of 
our  kingdom  of  England:   provided,  that  all 
such  laws,  statutes,  and'  ordinances,  of  What 
nature  or  duration  whatsoever,  be, (within  three 
months,  or  by  the  first  conveyance  after  making 
the  same)  transmitted  unto  us  under  the  public 
seal,   for  our  allowance  and    approbation  of 
them,  as  also  duplicates  thereof  by  the  next 
conveyance ;  and  in  case  all  or  any  of  tbetn 
(being  not  before  confirmed  by  as)  slmlj,  at  any 
•time,  be  disallowed  and  not  approved,  and  so 
signified  by  us,  oar  heirs,  or  successors,  uodei 
our  or  their  sign-manual  or  signet,  or  by  order 
of  our  or  their  privy-council,  unto  you,  the  said 
earl  of  Cai  lisle,  or  to  the  commander  in  chief 
of  our  said  island  for  the  time  being,  then  such 
or  so  many  of  them,  as  shall  be  so  disalloired 
and  not  approved,  shall  from  thenceforth  cea^, 
determine,  and  be  utterly  void,  and  of  none  ef- 
fect, any  tiling  to  the  contrary  thereof  notwith* 
standing.    >And  to  the   end  nothing  may  be 
passed  or  done  in  our  said  island  by  the  said 
council  or  assembly,  to  the  prejudice  of  us,  oor 
heirs,  or  sucfcessors,  we  will  and  ordain,  that 
you  the  said   Charles,  earl  of  Carlisle,  shall 
have  and  enjoy  a  negative  voice  in  the  making 
or  passing  of  laws,  statutes,  and  ordinances,  as 
aforesaid;  and  that  you  shall  and  may  like- 
wise, from  time  to  time,  as  you  shall  jodge  ft 
necessarv,  dissolve  all  General  Assemblies,  ss 
aforesaia;  any  thing  in  our  commission,  bear- 
ing date  as  aforesaid,  to  the  contrary  hereof 
notwithstanding.     And  our  will  and  pleatore 
is,  that,  in  case  of  your  death,  or  absence  from 
the  said  island,  our  deputy*govemor,  for  the 
time  being,  exercise  aod  e^ijoy  all  and  singula!' 
the  powers  and  authorities  hereby  granted  unto 
you,  the  said  Charles,  earl  of  Carlisle;  and  in 
case  he  likewise  happen  to  die,  or  be  absent 
from  our  said  island,  we  do  hereby  audioiiw 
and  empower  our  Council  of  Jamaica  to  cxecolf 
the  powers  hereby  given  you,  until  we  shall  de- 
clare our  further  pleasure  therein. 

Giten  at  our  Court  at  Whitehall,  tbisSrd  day 
of  November,  in  the  thirty-second  yw  w 
our  reign. 
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lUM 


INTRODUCTION 


TO   THE 


TRIALS  FOR  THE  POPISH  PLOT. 


We  are  now  arrived  at  the  Trials  respecting 
that  cause  of  extensive,  various  and  pertinacious 
contention ;  that  source  of  copious  bloodshed  ; 
that  origin  of  tremendous  and  lasting  national 
convulsions — the  Popish  Plot.  .A  knowledge 
of  the  transactions  relating  to  it,  of  the  diflferent 
iinpres>ions  which  they  made  upon  ihe  miodii 
of  different  men  who  lived  at  the  time  they  oc* 
purred,  and  of  the  representations  of  them 
vbich  have  been  exhibited,  may  be  calleoted 
from  the  reports  of  the  Trials  t:onnected  <  iih 
theallesed  Plot, and  contniiied  in  ihi<)  Collection 
(of  which  that  of  Staiey  or  Stayley,  Nov.  31, 
1678,  is  the  earliest,  and  that  of  Ontes,  May  9, 
1685,  is  the  lateiit),  from  ttie  fourth  Volume  of 
C<^bett's  Parliamentary  liistDiry,  and  from  the 
i^ritings  of  bishop  Burnet,  OldmiiLon,  fichnrd, 
and  Roger  Coke.  [''  Your  Burnets,  Old* 
mixons,  and  Cokes,"  are  by  do  means  such 
'despicable  historians,  as  the  sneer  of  Mr.  Pope 
and  the  commentary  of  Warton  would  induce 
us  to  believe],  from  Algernon  Sydney's  Letters 
(pabli<>hed  in  London  by  Dodsley,  a.d.  17*2;) 
from  'ihe  Secret  History  of  the  reigns  of  king 
Charles  ^,  and  king  James  3 ;  (a  small  vo- 
lume printed  in  the  year  1690),  from  Rauleisii 
Redivivus,  or  the  Life  and  Death  of  the  Right 
Hon.  Anthony  earl  of  Shaftsbury,  by  Philanaz 
Misopappas,  (a  small  book  of  which  the  se- 
cond edition  was  pul>lished  in  1683),  from  Ken- 
nett,  and  Roger  North;  from  the  Weekly 
Packet  of  Advice  from  Rome:  (See  Hen.  Cnrr's 
Case,  A.D.  1680,  infra);  from  Harris's  Histo- 
rical and  Critical  Account  of  the  Life  of  Charles 
the  Second ;  from  the  published  Memoirs  of 
di&rent  persons  who  lived  at  the  time,  and 
from  the  compilations  of  subsequent  historians. 

Hume,  in  .his  eighth  volume,  enters  much  at 
large  into  the  history  of  this  Plot,  deriving  his 
materials  principally  from  Burnet,  and  from 
Roger  North.  Burnetts  narrative  is,  indeed, 
ictitled  to  particular  attention,  it  is  \'cry  cir- 
cumstantial, and  seems  to  authenticate  all  that 
its  author  says  of  it.  ^  I  am,'*  says  he,  ''  so 
ivell  instructed  in  all  the  steps  of  the  Plot,  that 
I  am  more  capable  to  give  a  full  account  of  it 
than  any  roan  I  know.  And  I  will  do  it  so  imr 
pattialiy  that  no  party  shall  have  cause  to  cen- 
sure me  for  coocealing  or  altering  the  truth  in 
any  one  instance.''  Hume,  in  another  place, 
(vol  5,  Note  N,  of  the  later  editions  of  his 
histoiy)«;rsy  ^  Thorn  art  thf^e  cfjHHs  in  our 
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history  which  may  be  regarded  as  tonehstonei 
of  party-men:  An  English  Whig,  who  asserts. 
the  reality  of  the  Popish  Plot ;  an  Irish  Catho* 
lie,  who  denies  the  massacre  in  1641 ;  and,  a  \ 
Scotch  Jacobite,  who  maintains  the  innocence 
of  queen  Mary,  must  be  considered  as  men  be- 
yond the  reach  of  argument  or  reason,  and 
must  be  left  to  their  prejudices.*'         ,. 

Sir  John  Dalrymple  (Memoirs,  vol.  i.  p.  43^ 
Note)  telU  us,  *'  that  sohae  papers  which  he 
had  been  );:onvinced  him  that  Shaftsbury  con- 
trived the  Popish  Plot,  though  the  persons  b^ 
efiiployed  as  informers,  ran  beyond  their  in* 
structions." 

In  the  piece  which  Macpherson  chose    to 
publisli  under  the  title  of  *'  The  Life  of  James, 
(he  Second,  written  by  himself,"  (see  the  Not« 
to   lord  Clareiidon*s  Case,  autCy  p.  397),  thm 
Plot  is  styled  *«  Otes'a  Plot." 

The  following  are  the  reflections  of  Mr.  Fox 
on  these  transactions : 

<*  When  the  minds  of  men  were  in  the  dispo- 
sition which  such  a  state  of  things  was  natu* 
rally  calculated  to  produce,  it  is  not  to  be  won- 
dered at,  that  a  ready,  and  perhaps  a  too  ' 
facile,  belief  should  have  been  accorded  to  the 
rumour  of  a  Popish  Plot.  But  with  the  largest 
possible  allowance  for  tlie  just  apprehensions 
which  were  entertained,  and  the  consequent 
irritation  of  the  country,  it  is  wholly  inconceir* 
able  hQw  soch  i^  Plot  as  that  brought  forward 
by  Tongue  and  Oates  could  obtain  any  general 
belief.  Nor  can  any  stretch  of  candour  make 
us  admit  it  to  be  probable,  that  all  who  pre* 
tended  a  belief  of  it  did  seriously  entertain  it. 
On  the  other  hand,  it  seems  an  absorditT»  equal 
almoa  in  degree  lo  the  belief  of  the  Plot 
itself,  10  suppose  that  it  was  a  story  fabricated 
by  the  earl  of  Shafisbury,  and  the  other  leaders 
of  the  Whig  Party  ;  a»d  it  would  be  highly 
unjust,  as  well  as  uncharitable,  not  to  admits 
that  the  generality  of  those  who  were  engaged 
in  the  prosecution  of  it  were  pn>bably  stnceve 
in  their  belief  of  it,  since  it  is  unquestionable 
that  at  the  ume  very  many  persons,  whose  po- 
litical prejudices  were  of  a  quite  different  com- 
pleiioe,  were  under  the  same  delusion.  The 
unanimous  votes  of  the  two  Houses  of  Parlia- 
ment, and  the  names,  as  well  as  the  number, 
of  those  who  pronounced  Lord  Stafford  to  be 
guiltyi  seen  to  put  this  b^eDd-a  doubt.  I>tj* 
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den,  writing  soon  after  the  time,  says,  id  his 
Absalom  and  Achithophel,  that  the  Plot  was 

**  Bad  in  itself,  but  represented  worse  :" 

that 

"  Some  truth  there  was,  but  dash*d  and  brewed 
•^  with  lies/' 

•Dd  that 

**  Succeeding  times  did  equal  folly  call  . 
^  Believing  notlung,  or  believing  all/' 

and  Dryden  will  not,  by  those  who  are  con- 
,  Tersant  in  the  history  and  works  of  that  im- 
mortal writer,  be  suspected  either  of  party 
prejudice  in  ftiTour  of  Shaftsbury  and  the 
VVhigs,  or  of  any  view  to  prejudice  the  country 
against  the  duke  of  York's  succession  to  the 
crown.  The  king  repeatedly  declared  his  be- 
lief of  it.  Tl^ese  declarations,  if  sincere,  would 
hav«  some  weight ;  but  if  insincere,  as  may  be 
reasonably  suspected,  they  afford  a  still  srronger 
testimony  to  prove  that  such  belief  was  not  ex- 
clusively a  party  opinion,  since  it  cannot  be 
supposed,  that  even  the  crooked  politics  of 
Charles  could  have  led  him  to  count9nance 
fictions  of  his  enemies,  wliich  were  not  adopted 
by  his  own  party.  Wherefore,  if  this  question 
were  to  be  decided  upon  the  ground  of  authrv 
rity,  the  reality  of  the  Plot  would  be  admitted; 
and  it  must  be  confessed,  that,  with  regard  to 
facts  remote,  in  respect  either  of  time  or  place, 
wise  men  generally  difBde  in  their  own  judg- 
ment, and  defer  to  that  of  those  who  have 
had  a  nearer  view  of  them.  But  there  are 
CAses  where  reason  speaks  so  plainly  as  to  make 
all  argument  drawn  from  authority  of  no  avail, 
and  ibis  is  surely  one  of  them.  Not  to  mention 
correspondence  by  post  on  the  subject  of  regi- 
cide, detailed  commissions  from  the  Pope, 
silver  bullets,  &c.  &c.  and  other  circumstances 
tqu«lly  ridiculous,  we  need  only  advert  to  the 
part  attributed  to  the  Spanish  government  in 
this  conspiracjf,  and  (o  the  ailedged  intention 
of  murdering  the  king,  to  satisfy  ourselves  that 
it  was  a  forgery. 

**  Rapin,  who  argues  the  whole  of  thi|  affair 
with  a  degree  of  weakness  as  well  as  disinge- 
nuity  very  unusual  to  him,  seems  at  last  to 
offer  us"  a  kind  of  compromise,  and  to  be  sa- 
tisfied if  we  will  admit  that  there  was  a  design 
or  project  to  introduce  popery  and  arbitrary 
power,  at  the  head  of  which  were  the  kin^  and 
Lis  brother.  Of  this  I  am  as  much  convinced 
as  he  can  be ;  but  how  does  this  justify,  the 
prosecution  and  execution  of  those  who  suffer- 
ed, since  few,  if  any  of  them,  were  in  a  situa- 
tion to  be  trusted  by  the  royal  conspirators 
with  their  designs  ?  When  lie  says  therefore, 
that,  that  is  precisely  what  was  understood  by 
the  conspiracy,  he  by  no  means  justifies  those 
who  were  the  principal  prosecutors  of  the  plot. 
The  design  to  murder  the  king,  he  calls  the  ap- 
pendage of  the  plot :  a  strange  expression  this, 
to  describe  tlie  projected  murder  of  a  king ! 
though  not  more  stxange  than  the  notion  itself 
wbeo  applied  to  aplot|  (he  obj«ct  of  which 


was  to  render  that  very  king  absolute,  and  tft 
introduce  the  religion  which  be  most  favoured. 
But  it  is  to  be  observed,  that  though  in  con- 
sidering the  Bill  of  Exclusion,  the  Militia  Bill, 
anri  other'  legi&Uttve  proceedings,  the  plot,  aa 
he  defines  it,  that  is  to  say,  the  design  of  intro- 
ducing popery  and  arbitrarv  power,  was  thm 
important  pomt  to  be  looked  to  ;  yet  in  courts 
of  justice,  and  for  juries  and  judges,  that  which 
he  calls  the  appendage  was,  generally  speaking, 
the  sole  consideration. 

"  Although  therefore,  upon  a  review  6f  this 
trul^  shockmg  transaction,  we  may  be  fairly 
justified  in  adopting  the  milder  alternative,  amd 
imputing  to  the  greater  part  of  those  concerned 
in  it,  rather  an  extraordinary  degree  of  blind 
credulity,  than  the  deliberate  wickedness  of 

f>iauning  and  assisting  in  the  perpetration  of 
egal  murders :  yet  the  proceedings  on  the  Po- 
pish Plot  must  always  be  considered  as  an  in- 
delible disgrace  upon  the  English  nation,  in 
which  king,  parliament,  judges,  jpriea,  wit- 
nesses, prosecutors,  have  all  their  respective, 
though  certainly  not  equal,  shares.  Witnesses 
of  &uch  a  character  as  not  to  deserve  credit  in 
the  most  tri6ing  cause,  upon  the  most  immat^ 
rial  facts,  gave  evidence  so  incredible,  or,  to 
speak  more  properly,  so  impossible  to  be  true, 
that  it  ought  not  to  have  been  believed  if  it  had 
come  from  the  u)outh  of  Cato ;  and  upon  such 
evidence,  from  such  tvitnesses,  were  innocent 
men  condemned  to  death  and  executed.  Pro- 
secutors, whether  attorney  and  solicitors-gene- 
ral, or  managers  of  impeachment,  acted  with 
the  fury  which  in  such  circumstances  might  be 
expected  ;  juries  partook  naturally  enough  of 
the  national  ferment;  and  judges,  whose  duty 
it  was  to  guard  them  against  such  impressionr, 
were  scandalously  active  in  confirming  them  in 
their  prejudices,  and  inflaroine  their  passions. 
The  king,  who  is  supposed  to  nave  disbelieved 
the'  whole  of  the  plot,  never  once  exercised  his 
glorious  prero^tive  of  mercy.  It  is  said  be 
dared  not.  His  throne,  perhaps  his  life,  was 
at  stake;  and  history  does  not  furnish  us  with 
the  example  of  any  monarch  with  whom  the 
lives  of  innocent  or  even  meritorious  subjects 
ever  appeared  to  be  of  much  weight,  when  psK 
in  balance  against  such  considerations.'' 

The  whole  passage  of  his  favourite  Dryden, 
from  which  Fox  has  extracted  four  lines,  is 
worth  insertion.  It  follows  an  encomiastic  re- 
presentation of  the  government  of  Charles  the 
Second.  It  is  scarcely  necessary  to  premise 
that  '  Jerusalem'  denotes  '  London,'  *  Jebu- 

<  sites'  <  Papists,'  <  David*  <  Charles  the  Second,' 

<  Egypt* '  France.' 

Th*  inhabitants  of  old  Jerusalem 
Were  Jebusites;  the  town  so  call'd  from  them; 
And  theirs  the  native  right 
But  when  the  chosen  people  grew  more  strong^ 
The  rightful  cause  at  length  became  the  wrong; 
And  ev'ry  loss  the  men  of  Jebus  bore 
They  were  still  thought  God's  enemies  the  more. 
Thus  worn  or  weaken'd,  well  or  ill-content, 
,  Submit  they  most  to  David's  government  i 


1403] 


STATE  TRIAIS>  SO  Crables  II.  l67S.-/or  Me  Popish  Plot. 


[1400 


Impoveriflh'dy  and  deprived  of  all  command, 
JTbeir  taxes  doubled  as  thejr  lodt  their  land ; 
And  what  was  harder  yet  tO'flesh  and  blood, 
Their  guds  disgraced,  and  burnt  like  common 

wood. 
This  set  the  heathen  priesthood  in  a  flame ; 
Por  priests  of  all  religion  are  the  same. 
Of  whatsoe'er  descent  their  godhead  be, 
Stock,  stone,  or  other  homely  pedij^ree. 
In  his  defence  his  servants  are  as  bold 
As  if  he  had  been  born  of  beaten  gold. 
The  Jewish  Rabbins,  though  their  enemies. 
In  this  concladc  them  honest  men  and  wise  : 
For  't  was  their  duty  all  the  learned  think, 
T*  espouse  his  cause  by  whom  they  eat  and  drink, 
From  whence  began  that  Plot,  the  nation's  curse, 
Bad  in  itself,  but  represented  worse ; 
Kiiis'd  in  extn^mes,  and  in  extremes  decry'd ; 
With  oaths  affirm'd,  with  dying  vows  deny'd  ; 
Kot  weigh'd,  nor  winnow*d  by  the  multitude ; 
But   swallowed,  in  the  mass,   unchew'd  and 

crude. 
Some  truth  there  was,  but  dash'd  and  brew'd 

with  lies. 
To  please  the  fools,  and  puzzle  all  the  wise. 
Succeeding  times  did  equal  folly  call. 
Believing  nothing,  or  believing  all. 
Th'  Egyptian  rites  the  Jebusites  embrac'd. 
Where  gods  were  recommended  by  their  taste. 
Sucli  sav'ry  deities  mnst  needs  be  good, 
As  serv'd  at  once  for  worship  and  for  food. 
By  fnrce  they  could  not  introduce  these  gods; 
For  ten  to  one,  in  former  days,  was. odds. 
So  iVaud  was  us'd  (the  sacrificer's  trade) 
Fools  are  more  hard  to  conquer  than  persuade. 
Their  busy  teachers  mingled  witli  the  Jews, 
And  rak'd,  for  con  verts,  e'en  the  court  and  stews; 
Which  Hebrew  priests  the  more  unkindlv  took, 
Becau&e  the  fleece  accompanies  the  flock. 
Some'  thought  they  God's  anointed  meant  to  slay 
By  guns,  invented  since  full  many  a  day: 
Our  author  swears  it  not :  but  wiio  can  know 
Il3w  far  the  devil  and  Jebusites  may  go  ? 
This  Plot,  which  fail'd  for  want  ofjC4)mmon  sense, 
Had  yet  a  deep  and  dang'rous  consequence  : 
For,  as  when  raging  fevers  boil  the  blood. 
The  standing  lake  soon  floats  into  a  flood, 
And  ev'ry  hostile  humour,  which  before 
Slept  quiet  in  its  cliannels,  bubbles  o'er ; 
So  several  factions,  from  this  first  ferment, 
Work  up  to  foam,  and  threat  the  government. 
Some  by   their  friends,   more  by  themselves 

thought  wise, 
Oppos'd  the  pow'f  to  which  they  could  not  rise : 


Some  had  in  courts  been  great,  and  thrown  . 

from  thence, 
Like  fiends  were  harden'd  in  impenitence : 
Some,  by  their  monarch's  fatal  mercy,  grown 
From  pardon'd  rebels  kinsmen  to  the  throne^' 
Were  rais'd  in  pow'r  and  public  ofiice  high. 
Strong  bands,  if  bands  ungrateful  men  could  tit. 
Of  these  the  fahe  Achithophel  was  first, 
A  name  to  all  sacceeding  ages  curs'd  ; 
For  close  designs  and  crooked  councils  fit, 
Sagacious,  bold,  and  turbillent  of  wit; 
Restless,  unfix'd  in  principles  and  place, 
In  powV  unpleas'd,  impatient  of  disgrace;. 
A  nery  soul,  which,  working  oat  its  way,  ' 
Fretted  the  pigmy  body  to  decay. 
And  o'er- informed  the  tenement  of  clay. 
A  daring  pilot  in  extremity. 

The  Popish  Plot  deservingly  occupies  an  eK«. 
tensive  space  in  Fnglish  story.     Burnet's  Ac* 
count  of  it  has  been  already  mentioned.    That 
Account  bears  so  many  marks  of  authenticity, 
and  withal  appears  to  throw  light  upon  so  many 
particulars,  both  of  the  men  and  of  the  things 
which  were  introduced  into  the  following  Trials, 
that  it  has  been  thought  proper  to  insert  ic 
here.     Several  of  the  chief  witnesses,  as  Oates, 
Bedloe,  Praunce,  Jennison,  published  Narri&« 
lives  of  the  matters  which,  as  they  alleged,  bad 
come  within  their  respective  knowledge.     All 
these  Narratives  are  curious.    The  only  one, 
however,  of  tliem  to  which  historians  have  much 
adverted,  is  that  of  Gates;  which  is  here  in- 
serted, because  it  is  intimately  connected  mrh 
the  ensuing  Trials,  and  also  materially  expla* 
natory  of  the  accounts  given  by  Burnet  and  the 
oilier  historians.    It  must,  moreover,  appear  to 
be  in  itself  an  astonishing  document,  in^  what- 
ever light  it  may  b^  contemplated.     In  former 
editions  of  the  State  Trials,  Atkins's  account  of 
his  Examination  before  the  Committee  of  the 
House  of  Lords,  appointed  to  enquire  after  the 
murder  of  sir  Edmondbury  Godfrey,  and  also 
the  Examinations  of  Bedloe  taken  before  that' 
Committee,  and  his  subsequent  Examination  at 
Bristol  in  bis  last  sickness  by  Lord  Chief  Justice 
North,  were  inserted  in  an  Appendix  to  the 
eighth  volume.   But  as  these  matters  altogether 
relate  to  the  Popish  Plot,  it  seems  preferable 
that  they  should  be  consolidated  with  the  other 
introductory    information  which  it  has  been 
thought  proper  to  prefix  to  the  Trials  arising 
out  of  that  Plot.     Accordingly,  they  are  here 
subjoined  to  Gates's  Narrative. 


BURNETS  ACCOUNT  of  the  POPISH  PLOT. 


Three  days  before  Michaelmas  Dr.  Tonge 
eame  to  me.  I  had  known  him  at  sir  Robert 
Murray's.  He  was  a  gardener  and  a  chymist, 
and  was  full  of  projects  and  notions.  He  had 
eot  some  icredit  in  Cromwell's  time  s  and  that 
kept  him  poor.  He  was  a  verv  mean  divine, 
and  seemed  credulous  and  simple.  But  I  had 
always  looked  on  him  as  a  sincere  man.  Ac  this 


timd  be  told  me  of  strange  designs  against  the 
king's  person;  and  that  Coolers,  a  Benedictib, 
had  provided  himself  of  a  poniard,  with  which 
he  undertook  to  kill  him.  I  was  amazed  at  all 
this;  and  did  not  know  whether  he  was  crazed, 
or  had  come  to  me  on  design  to  involve  roe  in 
a  concealing  of  treason;  So  I  went  to  Dr. 
lio^d,  and  seut  him  to  the  secretary's  office 
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%vicb  an  account  of  that  discourse  of  Touge's, 
since  I  would  not  be  guilt^r  of  misprision  of 
treason.  He  found  at  tlie  office,  that  Toiige 
wsa  making  discoveries  there;  of  which  thej 
made  no  other  account,  but  that  he  intended  to 
get  himself  to-  be  made^a  dean.  I  told  this 
next  morning  to  Littleton  and  Powel.  And 
they  looked  on  it  as  a  design  of  lord  Denby*s, 
to  be  laid  before  the  next  session,  thereby  to 
dlspqse  them  to  keep  up  a  greater  force,  since 
the  papists  were  plotting  against  the  king's  Itfe: 
Tiiis  would  put  an  end  to  all  jealousies  of  the 
king,  now  the  papists  were  coospiring  against 
his  life.  But  lord  Halifax,  when  I  told  him  of 
it,  had  another  apprehension  of  it.  He  said, 
.C(msidenng^liie  suspicions  all  people  had  of  the 
duke's  religiitn,  he  believed  every  discovery  of 
that  sort  would  raise  a  flame,  which  the  court 
%inimld  not  be  able  to  manage. 

•  Oateii  Character, 

The  day  after  that  Titus  Oates  wasbroaght 
before  the  council.  He  was  the  son  of  an  Ana- 
baptist teacher,  who  afterwards  conformed,  and 
got  into  orders,  and  took  a  benefice,  as  this  his 
son  did.  He  was  proud  and  ill-natured,  haaghty, 
Vut  ignora»t.  He  bad  been  complained  of  for 
some  very  indecent  expressions  concerning  the 
mysteries  of  the  Chriktiaa  religion.  He  was 
once  presented  ibr  perjury.  But  he  got  to  be 
iMiiaplain  in  one  of  the  king's  ships,  from  which 
he  was  dismissed  upon  complaint  of  some  un- 
natural practices,  not  to  be  named.  He  got  a 
(jfusiifiKaiitioii  from  the  duke  of  Norfolk  as  one 
of 'his  chaplains  i  and  there  he  fell  into  much 
discourse  with  the  priests  that  were  about  that 
iamtly.  He  sevmed  inclined  to  be  instructed  in 
the  Popish  religion.  One  Hiitchinson,  a  Jesuit, 
bad  that  wock  put  on  him.  He  was  a  weak  and 
Hgbt-headed  man,  and  afterwards  came  over  to 
the  church  of  England.  Hutchinson  was  a  cu- 
rmlo  ttboot  the  city  near  a  year,  and  came  oft  to 
me,  and  preached  once  for  me.  He  seemed  (o 
be  a  sincere  devout  man,  who  did  not  at  all 
love  the  order,  for  he  found  they  were  a  deceit- 
ful and  meddling  sort  of  people.  Tiiey  never 
trusted  him  With  any  secrets,  but  employed  him 
whoUy  in  making  converts.  He  went  after- 
wahis  back  to  that  church.  So  all  this  was 
thought  a  juggle  only  to  cast  an  odium  upon 
Oates.  He  told  me,  that  Oates  and  they  were 
always  in  ill  terms.  They  did  not  allow  Oates 
aibove  ninepence  a  day,  of  which  he  complained 
much.  And  Hutchinson  reliered  him  often. 
They  wished  they  could  be  well  rid  of  him ;  and 
tent  him  beyond  sea,  being  in  very  ill  terms 
with  him«  This  made  Hutchrhson  trenclude, 
tbnt  the;jr  bad  not  at  that  time  trusted  Oates 
with  their  secrets.  Oates  was  kept  for  some 
tkbe  at  St.  Omers ;  add  from  tbekioe  sent 
tbit)tt§h  France  into  Spain  ;  and  was  now  re- 
thrnei  into  England.  He  had  been  long  ac- 
^UBlnCjed  with  Tonge;.aod  made  his  first  dlsco- 
Vesy  to  him.  And  he,  by  the  means  of  one 
Kirby,  a  'chyinilt»  that  was  sometimes  in  the 
kibg*tlabor«toi-y>  signified  the  thing  to  the  king. 
So  XoDge  bad  ab  Mdieiicet  and  toUl  \h»  king 


along  thread  of  many  passages,  all  tending  to 
the  taking-  away  his -liie ;  wltich  the  king,  as  be 
afterwards  Cold  me,  knew  not  what  to  make  of? 
Yet  among  so  many  particulars  he  did  not  know 
but  there  might  be  some  truth.  So  he  sent  bina 
to  lord  Dan  by,  who  intended  to  make  some  use 
of  it,  but  could  not  give  much  credit  to  it,  and 
handled  the  matter  too  remissly  :  f'>r,  if  at  first 
the  thing  had  been  traced  quick,  either  the 
truth  or  the  imposture  of  the  whole  aflair  might 
have  been  made  appear.  The  king  ordered 
lord  Danby  to  say  nothing  of  it  to  the  duke.  In 
the  meanwhile  some  letters  of  an  odd  strain, 
relating  to  plots  and  discoverieSi  were  sent  bj 
the  post  to  Windsor,  directed  to  BeddingfidtL 
the  duke's  confessor;  who,  when  he  had  read 
them,  carritd  them  to  tlie  duke,  and  protested 
he  did  not  know  what  they  meant,  oor  from 
whom  they  came.  The  duke  carried  them  to 
the  king.  And  he  fancied-  they  were  writ  either 
by  Tonga  or  Qates,  and  sent  on  design  to  have 
tliem  intercepted,  to  give  the  more  credit  to  the 
discovery.  The  duke's  enemies  on  tbe  other 
hand  ^ave  out,  that  he  had  got  some  bints  of 
the  discovery,  and  brouc^ht  tnese  as  a  blind  to 
impose  on  the  king.  The  m«tter  ley  in  a  se* 
cret  and  remiss  management  for  six  weeks. 

Gates's  Discozery, 

At  last,  on  MichaelnIM«-eve,  Oates  wa4 
brought  before  the  conncil;  and  entercaiiied 
them  with  a  long  relation  of  many  disooarses 
he  had  heard  among  the  Jesuits,  of  tbeir  defiigo 
to  kill  the  king.  He  named  persons,  places, 
and  times,  almost  without  number.  He  said, 
many  Jesuits  hod  disguised  themselves,  attd 
were  gone  to  Scotland,  and  held  field  contend* 
des,  on  design  to  distract  the  government 
there.  He  said,  he  was  sent  first  to  St.  Omers^ 
thence  to  Paris,  and  from  thence  to  Spain,  to 
negotiate  this  design;  and  that  upon  his  return, 
when  he  brought  many  -letters  and  dii'ectioni 
from  beyond  sea,  ther«  was  a  great  meeting  of 
tbe  Jesuits  held  in  London,  in  April  last,  in  di^ 
ferent  rooms  in  a  tavern  tienr  St.  Clemeoit; 
and  that  be  was  employed  to  convey  the  rest^ 
lutions  of  chose  in  One  room  to  those  in  ano- 
ther, and  so  to  hand  them  round.  The  issue  of 
the  consultation  was,  that  they  came  to  a  reso- 
lution to  kill  the  king  by  sliooting,  stabbing,  or 
poisoning  him,  that  several  attempts  were  made, 
all  which  failed  in  the  execution,  as  shall  b^ 
told  when  the  trials  are  related.  "While  he  wai 
going  on,  watting  (01"  some  certain  evidence  t6 
accompany  his  discovery,  he  perceived  they 
were  jealous  of  him  :  and  so  he  durst  not  trust 
himself  among  them  any  more.  Jn  all  tbis  there 
was  not  a  word  of  Coniers,  of  whom  Tooge  had 
spoke  to  me.  So  that  was  dropped.  This  was 
the  substance  of  what  Oates  told  the  first  day. 
Many  Jesuits  were  upon  this  seized  on  that 
night,  abd  the  liext  day.  And  their  papers 
were  sealed  up  next  day.  He  accused  Coleman 
of  a  strict  torrespondenee  with  P.  de  le  Chaise  { 
(whose  name  he  Had  riot  right,^for  he  called  hiol 
Father  I>  Shee  :)  and  he  said  in' general,  thst 
Coleman  witt  aco^uainted  Vtkh  all  (heir  desigoa^ 
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CoUmafu  and  his  Papers  teiwed, 

Coiemah  had  a  whole  day  free  to  inilke  his 
^CRp<*,  if  he  thought  hs  was  in  any  danger. 
And  he  had  conveyed  all  hU  papers  out  of  "the 
way :  Only  he  forj^ot  a  drawer  under  the  table, 
in  which  the  papers  relating  to  74,  75,  and  a 
part  of  7^  were  left.     And  from  these  I  drew 
tb«  negotiations,  that  I  have  formerly  men- 
cioncd  as  directed  by  him.     If  he  hud  cither 
left  all  hift  papers  or  withdrawn  all,  it  had  been 
happy  for  his  pftrty.    Nothing  had  appeared, 
if  all  his  papers  had  been  put  ouc  of  the  way. 
But  if  all  bad  been  left,  it  ini<;l)t  have  been 
concluded  that  the  whole  secret  lay  in  them. 
But  he  left  enouj^h  to  give  great  jealousy.  And 
no  more  appearing^  all  was  believed  that  the 
witnesses  had  deposed.    Coleman  went  out  of 
the  way  for  a  day,  hearing  that  there  was  a  war- 
rant out  against  him.    But  he  delivered  him- 
self the  next  day  to  the  Secretary  of  State. 
When  Oates  and  he  were  confronted,  Oates 
did  not  know  him  at  fir&t :   Bat  be  named  him, 
when  he  heard    him    speak.      Yet  he   only 
charged  him  upon  hear-say.    So  he  was  pat  in 
a  messenger'^  hands.     Oates  named  Wake- 
man,  the  queen's  physician  ;  but  did  not  know 
him  at  all.  Aad  being  asked  lif  he  knew  any  thing 
asainst  him,  he  answered  he  did  not ;  adding, 
Cvod  forbid  be  should  say  any  thing  more  than 
he  knew,  he  wou|d  not  do  that  for  all  the  world. 
Nor  did  he  name  Langhom  the  famous  lawyer, 
tbat  indeed  managed  all  their  concerns.    The 
king  found  him  out  in  one  thing.     He  said, 
when  he  was  in  Spain  he  was  carried  to  Don 
John,  who  promised  great  assistance  in   the 
execution  of   their  designs.     The  king,  who 
knew  Don  John  well,  asked  him  what  sort  of  a 
man  he  was :    He  answered,  he  was  a  tall  lean 
inan  :  now  Don  John  was  a  little  fat  man.    At 
first  he  seemed  to  design  to  recommend  him- 
self to  the  duke  and  the  ministers :  For  he  said 
he  heard  the  Jesuits  oft  say^  that  the  duke  was 
not  sore  enough  to  them  :   And  they  were  in 
doubt,  whether  he  would  approve  of  their  kill- 
ing the  king :  but  they  were  resolved,  if  they 
found  him  stiff  in  that  matter,  to  dispatch  him 
likewise.    He  said,  they  had  oft  made  use  of 
his  name,  and  counterfeited  his  hand  and  seal 
without  his  knowledge.     He  said,  the  Jesuits 
cherished  the  faction  in  Scotland  against  duke 
Lauderdale ;  and  intended  to  murder  the  doke 
of  Ormond,  as  a  great  enemy  to  all  their  de- 
signs.   And  he  affirmed  he  had  seen  many  let- 
ters in  which  these  things  were  mentioned^  and 
had  heard  them  oft  spoke  of.    He  gave  a  long 
account  of  the  burning  of  London,  at  which 
they  Intended  to  have  killed  the  king:    But 
they  relented  when  they  saw  him  so  active  in 
Quenching  the  fire,  which^  as  he  said,  they  had 

The  whole  town  was  all  -orer  enflamed  with 
this  discoYcry.  It  consisted  of  so  many  parti- 
cularSi  tliat  it  was  thought  to  be  above  inven- 
iioD.  But  when  Coleman's  letters  came  to  be 
read  and  ezaniincd,  it  got  a  great  confirmation ; 
since  by  these  it  appeared,  that  so  many  years 


before  they  thought  the  design  for  the  convert-' 
ing  the  nation,  and  rootine  out  the  pestilent 
heresy  that  had  reigned  so  long  in  these  north- 
ern kingdoms,  wai  very  near  its  being  executed: 
Mention  was  oft  made  of  the  d(ike*s  great  zeal 
forit.  And  many  indecent  reflectioiis  wcro 
made  on  the  king  for  his  iiiconbtancy,  and  hit 
disposition  to  be  brought  to  any  thing  for 
money  ;  They  depended  on  the  French  king's 
assistance:  And  therefore  were  earnest  m 
their  endeavours'  to  bring  about  a  general 
peace,  as  that  which  must  finish  their  design.      < 

On  the  second  day  after  this  discovery,  the 
king  went  to  Newmarket.'  This  was  censured 
as  a  very  indecent  levity  in  him,  to  go  and  see 
horse-races,  when  ail  people  were  so  mnch 
possessed  with  this  extraorainarv  discovery,  to 
vihich  Colcman*s  letters  had  gained  an  univer- 
sal credit.     While  the  king  was  gone,  Tonge 
desired  (o  speak  with  me.    So  I  went  to  \\\ui 
to  Whitehall,  where  both  he  and  Oates  were 
lodged  under  a  guard.     I  found  him  sb  lifted 
up^  that  he  seem^  to  hare  lost  the  little  sense 
he  had.     Oates  came  in  ;  and  made  me  a  com  « 
pliment  that  I  was  one  that  was  marked  ouc  to 
be  killed.  '  He  had  before  said  (be  same  to 
Stiilingfleet  of  him.     But  be  made  that  honour 
whidi  he  did  us  loo  cheap,  when  he  saidTooge 
was  to  be  served  in  the  same  manner,  because' 
he  bad  translated  the  Jesuits*  morals  into  £n|;> 
lish.     He  broke  out  into  great  fury  against  tha 
Jesuits ;   and  said  he  would  have  their  blood. 
But  I,  to  divert  bi6i  from  that  strain^  asked 
him,  what  were  the  arguments  that  prevailed 
on  him  to  change  hjs  religion,  and  to  go  over 
to  the  Church  of  Rome.    He  upon  that  stood 
up  and  laid  his  hand^  on  his  breast ;  and  said, 
God  and  his  holy  angeb  knew  that  he  had 
never  changed,  but  that  he  had  gone  among^ 
them  on  purpose  to  betray  them.    This  gava 
me  such  a  character  of  him,  that  I  could  have 
no  regard  to  any  thing  he  either  said  or  swora 
after  that. 

Godfrey  %m  murdered, 

A  few  days  after  tliis,  a  very  extraordinary 
thing  happened,  that  contributed  more  then 
any  other  thing  to  the  establishing  the  belief  of 
all  this  evidence.  Sir  Edmondbury  Godfrey 
was  an  eminent  justice  of  peace,  that  lived 
near  Whitehall.  He  had  the  courage  to  stay 
in  London,  and  keep  things  in  order  during  the 
plague;  which  gained  him  much  reputation^ 
and  upon  which  ne  was  knighted.  He  was  es- 
teemed the  best  justice  of  peace  in  England; 
and  kept  the  quarter  where  he  lived  in  very 
good  onier.  He  was  then  entering  upon  a 
great  design  of  takioK  up  all  beggars  and  pnt*  ' 
ting  them  to  work.  He  was  thought  vain,  and 
apt  to  take  too  much  upon  him.  But  thero 
are  so  few  men  of  a  public  spirit,  that  small 
faults^  though  they  lessen  them,  yet  ought  to 
be  gently  censured.  I  knew  him  well,  and 
never  had  reason  to  think  him  faulty  that  way.* 
He  was  a  zealous  Protestant,  and  loved  the 
Church  of  England  ;  but  had  kind  thoughts  of 
Uie  Nonconformists,  and  was  not  forward  c« 
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cxecate  the  lnws  agaiott  tbaoi.    And  he,  to 
avoid  being  puc  on  doing  that,  was  not  apt  to 
search  for  priests  or  mass-houses    So  that  few 
men  of  his  zeal  lived  in  better  terms  with  the 
papists  than  he  'did.    Gates  went  to  him  the 
4ay  before  he  appeared  at  the  council  board ; 
and  made  oath  of  the  Narrative  he  intended  to 
ipitke,  which  he  afterwards  published.    This 
seemed  to  be  dpne  in  distrust  of  the  privy 
council^  as  if  they  might  stifle  his  evidence ; 
vvhich  to  prevent  he  put  it  in  safe  hands.  Upon 
that  Godfrey  was  chid  for  his  presuming  to 
meddle  in  so  tender  a  matter.     And  it  was  ge- 
nerally believ^,  that  Coleman  and  he  were 
long  io  a  private  conversation,  between  the 
time  of   his  (Coleman's)    being    put  in  the 
messenger's  hands,  and  his  being  made  a  close 
prisoner :    Which  was  done  as  soon  as  report 
was  made  to  the  council  of  the  contents  of  his 
letters.    It  is  certain,  Godfrey  grew  appreben* 
aive  and  reserved  :  For    meeting    me    in    the 
street,  after  some    dbcQurse    or  the   present 
state  of  afikirs,  be  said,  he  believed  he  himself 
should  be  knocked  on  the  head.    Yet  he  took 
no  care  of  himself,  and  went  about  according 
to  lus  own  maxim,  still  without  a  servant : 
Fur  be  used  to  say.  that  the  servants  in  Lon- 
don were  corrupted  by  the  idleness  and  ill 
company  they  fell  into,  while  they  attended  on 
their  masters.    Gn  the  day  fortnight  from  that 
in  which  Mr.  Gates  had  made    his    discovery, 
being  Saturday,  he  went  abroad  io  the  morn' 
ing.  apd  was  seen  about  one  o'clock  near  St. 
Clement's  church  ;    but  was  never  seen  any 
quore.     He  was  a  punctual  man  to  good  hours : 
So  his- servants  were  amazed  when  be  did  not 
eome  home.    Yet,  he  having  an  ancient  mo- 
ther living  at  Hammersmith,  they  fancied,  be 
bad  heard  she  was  d^iiig,  and  so  was  gone  to 
see  her.    Next  morning  they  sent  thither,  but 
heard  no  news  of  him.    So  his  two  brother Sr 
vho  lived  in  the  city,  were  seat  to.   They  were 
not  acquainted  with  his  affairs  :  So  they   did 
not  know  whether    be   might   not  have  stept 
aside  for  debt ;  since  at  t£it  time  all  people 
were  calling  in  their  money,  wliich  broke  a 
great  many,  but  no  creditors  coming  about  the 
house,  they  on  Tu^day  published  his  being 
thus  lost.  The  council  sat  upon  it,  and  were  go- 
ing to  order  a  search  of  all  the  houses  about  the 
towp  ;  but   were   cliverted    from  it,  by  many 
Stories  tliat  were  brought  them  by  the  duke  of 
Norfolk.    Sometimes  it  was  said,  be  was  in- 
decently married  :  And  the  scene  was  often 
shlfied  of  the  places  where  it  was  said  he  was. 
The  duke  of  Norfolk's    officiousncss    iu    this 
matter,  and  the  last  place  he  waa  seen  at,  being 
near  Arundel  bouse,  brought  him  under  great 
Suspic  ion.     On  Thursday  one  came  into  a  Book- 
seller's shop  after  dinner,  and  said,  he  was  found 
thrust  through  with   a  sword.     That  was  pre- 
lently  brought  as  news  to   me  :  But  the  re- 
porter of  it  was  not  known.    That  n^ght  late 
ois  body  was  found  in  a  ditch,  about  a  mile  out 
of  town,   near  St.  Pancras  church.     His  sword 
was  thrust  through  him.     But  no  blood  was  en 
'ii$    ciqftths,  ojT  ab9ui  |iua«    Uis  ahoes   were 


clean.  His  money  was  in  his  pocket, 
nothing  was  about  his  neck.  And  a  mark  was 
all  round  it,  an  inch  broad,  which  shewed  be 
was  strangled.  His  breast  was  likewise  «U 
over  marked  with  bruises  ;  and  his  peck  was 
broken.  All  this  I  saw  ;  for  Dr.  Lioyd  and  I 
went  to  view  his  body.  There  were  raanj 
drops  of  white  wax-lights  on  his  breecbea^ 
which  he  never  used  himself.  Aud  siucre  onlj 
persons  of  quality,  or  priests,  nse  those  lights^ 
this  made  all  people  conclude  in  whose  handf 
he  most  have  been.  And  i|  was  visible  faf 
was  first  strangled,  and  then  carried  to  tba| 
place,  where  his  sword  was  run  through  bit 
dead  body.  For  a  while  it  was  given  out,  thai 
he  was  a  hvpochondriacal  man,  and  had  killed 
himself.  Of  this  the  king  was  possessed,  tiu 
Dr.  Lloyd  v^ent  and  told  him  what  he  bad  seen. 
The  body  lay  two  days  exposed,  many  going 
to  see  it,  who  went  away  much  moved  wiifi  the 
sight.  And  indeed  mens  spirits  were  so  sharp- 
ened upon  it,  that  we  all  loof^ed  on  it  ay  a 
very  great  happiness,  that  the  people  dirt  no( 
vent  their  ffjry  upon  the  papists  aboot  the  town. 

0<Uei  made  a  nem  Dkcavery, 

Thesessiou  of  parliament  was  to  be  opened 
within  thref;  days  :    And  it  may  bf  easily  ima- 
gined in  what  a  temper  they  met.    Tb^  court 
party  were  out  of  countenance.    So  the  countrj 
party  were  masters  this  session.    AllQates^ 
evidence  was  now  so  well  believed,  that  it 
was  not  safe  for  any  man  to  seem  to  doubt  of 
aoY  part  of  it.    He  thooeht  he  had  the  nation 
in  his  hands,  and  was  swelled  up  to  a  high  pitch 
of  vanity  and   insolence.    And  now  be  madf 
a    new    edition  of  his  discovery    at    the  bar 
of    the   (louse  of  Commons.    He  said,  the 
Pope  bad  declared   that  Englaad  was  his  king- 
dom, and  tliat  he  had  sent  over  commissioof 
to  several  persons  :  And  had  by  these  madf 
lord    Arundel    of  Wardour   chancellor,    lord 
I'owis   treasurer,  sir  William  Godolphin,  then 
in  Spain,   privy  seal,    Colemah  secretary  of 
state,  Bellasis  general,  ^re,  lieutenant  g^oe> 
ral,    Ratdiflfe    major  general,    Stafford    pay- 
master general,  and  Lun^born  advocate  gene- 
ral,   besides   many    other    commissions    for 
subaltern  officers.    The^e,  he  said,  he  saw  in 
Laughorn's  chamber;  and  that  he  had  deliver* 
ed  out  uiany  of  ihem  himself,  and  saw  many 
more  delivered  by  others.     And  he  now  swore, 
upon  his  own  knowledge,  that  both  Coleman 
and  Wakcman  were  in  the  plot ;  that  Colemaa 
bad  eiveu  90  guineas'to  four  juffians,that  wefil 
to  Windsor  last  summer,  to  scab  the  king  ;  tltal 
Wakeman  bad  undertsikeu  to  poison  hka,  ht 
which  10,000/.   was  offered  him,  but  that  ha 
cot  the  price  raised  to  i  5,000/.    He  excnsed 
his  not  knowing   them,  when  confroaled  wi||b 
them ;  and  said,  that  be  was  then  so  spent  by 
a  long  examination,    and    by  not  sleeping  for 
two  nights,  that  he    was    not    th^i  master  oC 
himself ;  though  it  seemed  very  straoge,  that 
he  should  then  have  forgot  that  which  he  bad 
made  now  the  main   pare  of  his  evidence,  aod 
should  hare  then  ol^ected  on^  lepocct  vpoa 
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hdmay,  when  He  had  inch  matter  •gnimttbep  j 
11$  he  now  5rfid;  upon  hit  own  knowledge. 
Arid  it  se^inM  toot  very  coTtgrttoos,  th&t  (hot^ 
who  went  to  sUb  the  king  had  but  80  guineas 
a  |)iece,  when  Wakelnan  was  to  hnve  15,0001. 
for  a  Sflftr  wiy  of  killing  him.  Many  other 
tfatiigs  in  the  discover]^  itiade  it  seem  ill  digested, 
rtnd  not  credible.  Bieilasis  was  almost  pet'pe* 
taaliv  ill  of  the  goot.  Pet^e  was  a  weak  man, 
and  had  never  any  military  command.  Rat- 
cftffe  was  a  man  that  lived  in  great  State  in  the 
north,  and  had  not  stirred  from  home  /all  the 
last  summer.  Oates  also  swore,  he  delivered  a 
cammhsion  to  be  a  colonel,  in  May  last,  to 
Howard,  the  earl  of  Carlisle's  br6ther,' (hat  had 
married  the  datchess  of  Richmond.  But  a 
friend  of  mine  told  me,  he  was  all  that  month 
at  Bath,  lodged  in  the  same  house  with  How- 
ard, with  whom  he  was  every  day  engaged  at 
play.  He  was  then  miserably  ill.  of  the  gout, 
of  which  ho  died  soon  after.  Oates  did  also 
charge  general  Lambert,  as  one  engaged  in  the 
design,  who  was  to  have  a  great  post  when  set 
at  liberty.  Hut  he  bad  been  kept  in  prison 
ever  since  the  Restoration ;  and  by  that  time 
had  lost  his  memory  and  sense.  But  it  was 
thought  strange,  that  since  Oates  had  so  often 
said,  what  I  once  heard  him  say,  that  he  bad 
f^ne  in  amon^  them  on  design  to  betray  them, 
that  he  had  not  kept  any  one  of  all  these  com* 
missions  to  be  real  proof  in  support  of  his  evi- 
dence. He  had  also  said  to  the  king,  that 
whereas  others  ventured  their  lives  to  serve  him. 
he  hflid  ventured  his  soul  to  serve  bim  :  And 
yet  he  did  sofFer  the  four  ruffians  to  go  to 
Windsor  to  kill  him,  without  giving  him  any 
notice  of  his  danger.  These  were  characters 
strong  enough  to  give  suspicion,  if  Coleman's 
letters,  and  Godfrey's  murder,  hud  not  seemed 
iuch  authentic  confirmations,  as  left  no  room 
to  doobt  of  any  thing.  Tillotson  indeed  told 
me,  that  Lan^horn*s  wife,  who  was  still  as 
zealous  a  protestant  as  he  was  a  papist,  came 
oft  to  bim,  and  gave  him  notice  or  every  thing 
the  could  discover  among  them  ;  though  she 
Continued  a  faithfal  and  dutiful  wife  to  the  last 
minute  of  her  husband's  life.  Upon  the  first 
breaking  out  of  the  plot,  before  Oates  bad 
spoke  a  word  of  commissions,  or  had  accused 
Lan^horn,  she  engaged  her  sen  into  some  dis- 
course upon  those  matters,  who  was  a  hot  indis- 
creet papist.  He  said,  their  designs  were  so 
well  laid^  it  was  impossible  they  could  miscarry : 
And  that  his  father  would  be  one  of  the  great- 
^  men  of  England  ;  for  he  had  seen  a  com* 
mission  from  the  Pope,  constituting  him  ad- 
vocate general.  This  he  told  me  in  Stilling- 
fliet's  hearing. 

Bedlam*s  Evidence. 

Whale  things  were  thus  in  a  ferment  at  Lon- 
don, Bedlow  delivered  himself  to  the  magi- 
strates of  Bristol,  pretending  he  knew  the  secret 
of  Godfrey^s  merder.  So  ne  was  sent  up  to 
London.  The  king  told  me,  that  when  the  Se- 
eretary  etamined  him  in  his  presence,  at  his 
first  coming  he  said  he  knew  nbtfaing  of  the 
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plot ;  bat  that  he  had  beard  that  40,000  men 
were  to  come  over  fpom  Spain,  who  were  to 
meet  as  pilgrims  at  St.  Jago's,  and  were  to  be 
shipped  for  England  :  But  lie  knew  nothing  of 
any  deet  that  was  to  bring  them  over.  So  this 
was  looked  on  as  very  extravagant.  But  he 
Said,  he  had  Seen  Godfrey's  body  at  Somerset 
Hou&e;  and  that  be  was  offered  4,000/.  by  h 
servant  of  the  lord  Bellasis,  to  assist  in  car^ 
rying  it  awaiy  :  but  upon  that  he  had  gone  out 
of  town  to  Bristol,  where  he  was  so  pursued 
with  horror,  that  it  forced  him  to  discover  it. 
Bedlow  bad  led  a  very  vicious  life.  He  had 
gone  by  many  false  names,  by  which  he  had 
cheated  many  persoirs.  He  had  |ione  over 
man^  parts  of  France  and  Spkin,  as  a  man  of 
quahty.  Andhehadmadq  a  shift  to  live  oa 
his  wits,  or  ratber  by  his  cheats.  So  a  tender- 
ness of  conscience  did  not  seem  to  be  that  to 
which  he  was  much  subject.  But  the  very 
next  day  after  this,  when  he  was  brought  to 
the  bar  of  the  House  of  Lords,  he  made  a  full 
discovery  of  his  knowledge  of  the  plot,  and  of 
the  Lords  in  the  Tower :  for  all  those  Against 
whom  Oates  had  informed  were  now  prisoners. 
The  king  was  imon  this  convinced,  that  soma 
had  been  with  Bedlow  after  he  had  been  be- 
fore him,  who  had  instracted  him  in  this  nar- 
ration, of  which  he  had  said  the  night  before 
that  he  knew  nothing :  and  yet  he  not  only 
confirmed  the  main  parts  of  Oates's  discoveries, 
bat  added  a  great  deal  to  them.  And  he  now 
preteaHed,  that  his  rambling  over  so  manjr 
places  of  Europe  was  all  in  order  to  the  car- 

2ing  op  this  design  ;  that  he  wh9  trusted  with 
e  Secret,  and  bad  opened  many  of  the  let* 
ters,  which  he  was  employed  to  catty. 

Other  Proofs  that  ieenud  to  eupport  the  DU- 

eowery. 

Here  were  now  tvro  witnesses  to  prove  tk^ 
plot,  as  far  as  swearing  could  prove  i^.  And 
among  the  papers  of  the  Jesuits  tlmt  were 
seized  on  when  they  were  clapt  up,  two  letters 
were  found  that  seemed  to  confirm  all.  One 
firom  Rome  mentioned  the  sending  over  the 
patents ;  of  which  it  was  said  in  ilie  letter,  that 
they  guessed  the  contents,  though  their  patrons 
there  carried^  thpir  matters  so  secretly  that  no- 
thing was  known,  but  as  they  thought  fit.  The 
Jesuits,  when  examined  npon  this,  said,  these 
were  only  patents  with  relation  to  the  ofiSc^ 
in  their  order.  Another  letter  was  writ  to  a 
Jesuit  in  the  country,  citing  him  to  come  to 
London  by  the  94th  of  April,  which  was  tha 
day  in  which  Oates  s^nre  th^y  held  their  con- 
sult, and  that  fifty  of  them  had  signed  the  re« 
solution  of  kilting  the  king,  which  was  to  be 
executed  by  Grove  and  Pickering.  In  the  end 
of  that  letter  it  was  added,  I  need  net  enjoin 
secrecy,  for  the  nature  of  the  thing  requires  it. 
When  the  Jesuit  was  examined  to  this,  be  said, 
it  was  a  summons  for  a  meeting  according  to 
the  rule  of  their  order :  and  they  being  to  meet 
during  the  sitting  of  the  parliament,  that  was 
the  particular  reason  for  eejoiniog  secrecy. 
Yrty  while  m^^oi  nindi  wtxt  strongly  {KMsessed^ 
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these  aDswers  did  not  ntisfyy  but  were  thought 
oiilj  shifts.  , 

CarsiaM  Practices, 

At  this  time  Carstairs,  of  whose  behaviour  in 
Scotland  mention  has  been  made,  not  having 
met  with  those  rewards  that  he  expected,  came 
up  to  London,  to  accuse  duke  Lauderd&lei  as 
designing  to  keep  up  tJie  opposition  that  was 
made  to  the  laws  in  Scotland,  even  at  the 
time  that  he  seemed  to  prosecute  Conventioles 
witli  the  greatest  fury;  because  he  had  often 
drawn  the  chief  of  their  teachers  into  such 
snares,  that  upon  the  advertisements  that  he 
gave  they  might  have  been  taken,  but  that 
duke  Lauderdale  had  neglected  it :  so  he  saw, 
he  had  a  inind  that  Conventicles  should  go  on, 
at  the  same  time  that  he  was  putting  the 
country  in- such  a  flame  to  punish  them.  This 
he  undertook  to.  prove,  by  those  witnesses  of 
^vham  on  other  occasions  he  had  made  use. 
He  nifio  confessed  the  talse  date  of  that  war- 
rant upon  which  Bailhe  had  been  censured. 
Ue  put  all  this  in  writing,  and  gave  it  to  the 
marquis  of  Atiiol ;  and  pres&ed  him  to  carry 
him  to  dttke  Hamilton,  and  the  earl  of  Kincar- 
din,  that  he.  might  beg  their  pardon,  and  be 
assured  of  their  favour.  I  was  against  the 
making  use  at' so  vile  a  man,  and  would  have 
nothing  to  do  with  him.  He  lUude  application 
to  lord  Cavendish,  auil  to  some  of  the  House 
of  Commons,  to  whoui  I  gave  such  a  character 
of  him,  that  they  would  see  him  no  more. 

Stalej/'s  Trial, 

While  he  was  thus  looking  about  where  he 
could  find  a  lucky  piece  of  villauy,  he  hap- 
pened to  go  into  an  eating  house  in  Coveut- 
y^arden,  that  was  over  against  the  shop  of  one 
Sialey,  the  Popish  banker,  who  had  been  in 
great  credit,  but  was  then  under  some  diffi- 
culties; for  ail  his  creditoi's  cuuie  to  call  for 
their  money.  Staley  happening  to  be  in  the 
.iieit  room  to  Carstairs,  Carstairs  pretended  he 
Jicai'd  him  say  in  French,  that  the  king  was  a 
jogue,  and  persecuted  the  people  of  God ;  and 
that  he  himself  would  stab  him,  if  nobody  else 
would.  The  words  were  writ  down,  which  he 
resolved  to  swear  against  him.  So  next  morn- 
ing  he  and  one  of  his  witnesses  went  to  him, 
and  told  him  what  tliey  would  swear  against 
him,  and  asked  a  sum  of  money  of  him.  He 
was  in  much  anxiety,  and  saw  great  danger  on 
both  handn.  Yet  he  chose  rather  to  leave  him- 
self to  their  malice,  than  be  preyed  on  by 
them.  So  he  was  seized  on  :  and  they  swore 
tiie  words  against  him  :  and  he  was  appointed 
to  be  tried  withui  five  days.  When  I  heard 
whoihe  witnesses  were,  I  thought  I  was  bound 
to  do  wl^at  I  could  to  stop  it.  So  I  sent  both 
to  the  Lord  Chancellor,  and  to  the  Attorney- 
Geueral,  to  let  them  know  what  profligate 
ivretches  these  witnesses  were.  Jones,  the 
Attorney  General,  took  it  ill  of  roe,  chat  I 
should  disparase  the  kind's  evidence.  The 
thing  grew  public,  and  raised  great  clamour 
against  me.    It  was  said,  I  was  taking  this  me- 
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thod  to  get  into  favour  at  Court.  I  had  Ukt< 
wise  obMTved  to  several  persons  of  weight,  bow 
many  incredible  things  there  were  in  the  cfi- 
dence  that  was  given :  I  wished  they  would 
make  use  of  the  heat  the  nation  was  m  tt 
secure  us  effectually  from  Popery :  we  saw  ce^ 
tain  evidence  to  carry  us  so  tar,  as  to  graft  that 
upon  it :  but  I  vvislied  thej  would  nut  run  too 
hastily  to  the  taking  mens  lives  upon  such  tssti> 
monies.  Lord  Hollis  had  more  temper,  thsa  I 
expected  fmm  a  man  of  his  heat.  Lord  Us* 
lifax  was  of  the  same  mind.  But  the  eirt 
of  Shaftsbury  could  not  bear  the  discourse.  He 
said,  we  must  support  the  evidence ;  and  that 
all  those  who  uudemiined  the  credit  of  tks 
witnesses  ttere  to  be  looked  on  ns  public  ene- 
mies. And  so  inconstant  a  thing  is  popularity, 
that  I  was  must  bitterly  railed  at  by  those  who 
seemed  formerly  to  put  some  confiaence  io  lae. 
It  went  so  fur,  that  I  was  advised  not  to  itir 
abroad  for  fear  of  public  affronts.  But  these 
things  did  not  daunt  me.  Staley  was  brought  to 
his  trial,  which  did  not  hold  long.  The' witnesses 
gave  a  full  evidence  against  him  :  and  he  had  do- 
tliing  to  offer  to  take  away  their  credit.  He  only 
shewed  huw  improbable  it  was,  that  in  a  public 
house  he  should  talk  buch  things  widi  so  lood 
a  voice  as  to  be  heard  in  the  next  room,  in  t 
quarter  of  the  town  where  almost  every  bodjf 
understood  French.  He  was  cast :  and  be  pre- 
pared himself  very  seriously  fur  dtatli.  Dr, 
Lloyd  went  to  see  him  in  prison.  Ue  was 
offered  his  Ufe,  if  he  would  discover  their  plots. 
He  protested,  he  knew  of  none;  and  tliat  bs 
had  not  said  the  words  sworn  against  him,  oor 
any  thing  to  that  purpose.  And  he  died,  the 
first  of  those  who  suffered  on  the  accouat  of 
the  plot.  Duke  Lauderdale,  having  keani 
how  I  had  moved  in  this  matter,  railed  at  me 
with  open  mouth.  He  said,  I  had  studied  to 
save  Staley,  for  the  liking  I  had  to  any  one  tiiat 
would  murder  the  king.  And  he  infused  this 
into  the  king,  so  that  he  repeated  it  in  the 
House  of  Lords  to  a  company  that  were  stand- 
ing  about  him. 

Yet  so  soon  could  the  king  torn  to  make  use 
of  a  man  whom  he  had  censured  so  unmerci- 
fully, that  two  days  after  this  he  sent  ike  eirl 
of  Dunbarton.  that  was  a  papist,  and  bsd 
heen  bred  in  France,  and  was  duke  liamiltoii's 
broihcr,  to  me,  to  desire  me  to  come  to  him 
secretly,  for  he  hud  a  mind  to  talk  with  ue. 
lie  said,  he  believed  I  could  do  htm  service,  if 
I  had  a  mind  to  it.  And  the  See  of  Chichester 
being  then  void,  he  said,  he  would  not  dispose 
of  it,  till  he  saw  whether  I  would  deserve  it,  or 
not.  I  asked,  if  he  fancied  I  would  be<a  spy, 
or  betray  any  body  to  him.  But  be  undertook 
to  me,  that  thekin^  should  ask  me  no  quesiioo 
but  siiould  in  all  pomts  leave  me-to  myhberty. 

The  Queen  charged  a$  in  the  Plot. 

An  accident  fell  in,  before  I  went  to  him, 
whicli  took  off*  much  from  Oates*s  credit 
When  he  was  examined  by  the  House  of  Lords, 
and  hnd  made  Llie  same  narrative  to  them  dist 
he  had  offered  to  the  Commons,  they  asked 
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luoiy  ifh^  bid  now  named  all  the  persons  whom 
lie  ksew  to  be  involved  in  the  plot  ?  He  said, 
chere  might  be  som^  inferior  persons  whom  he 
Itad  perhaps  forgot,  but  he  had  ndmed  all  the 
persons  ot  note.  Yet,  it  seeins,  afterwards  he 
^thought  himself:  And  Mrs.  Elliot,  wife  to 
Xlliot  of  the  hed-chnuiher,  came  to  the  king, 
find  told  himi  Oates  had  somewhat  to  snear 
Against  the  quceo«  if  he  would  give  way  to  it. 
The  king  was  willing  to  give  Oates  liite  enough, 
as^  he  expressed  it  to  me,  and  seemed  to  f^ive 
%vay  to  it.  So  he  came  out  with  a  new  story, 
ihfit  the  queen  had  sent  for  some  Jesuits  to 
Somerset  house;  and  that  he  went  along  with 
tbem,  but  staid  at  the  door,  «vhen  they  went 
in  ;  where  he  heard  one,  in  a  woman*8  voice, 
expressing  her  resentments  of. the  usage  she 
bad  met  with,  and  ass«iring  them  she  would 
Assist  them  in  taking  off  the  king ;  Upon  that 
he  was  brought  in,  and  presented  to  her :  And 
there  was  then  no  other  woman  in  the  room 
but  she.  When  be  was  bid  describe  the  room, 
k  prdved  to  be  one  of  the  public  rooms  of  that 
court,  which  are  so  great,  that  the  queen,  wbo 
was  a  woman^  of  a  low  voice,  could  not  be 
beard  over  it,  unless  she  had  strained  for  it. 
Oates,  to  excuse  his  saying  that  he  could  not 
lay  any  thing  to  the  chaise  of  any  besides  those 
he  had  already  named,  pretended,  that  he 
thought  then  it  was  not  lawful  to  accuse  tLe 
queen.  But  this  did  not  satisfy  people.  Bed- 
low,  to  support  this,  swore  that  being  once  at 
chapel  at  Somerset  hcmse,  he  saw  the  quef n, 
the  duke,  and  some  others,  very  earnest  in  dis- 
course in  the  closet  above  ;  and  that  one  came 
flown  with  much  joy,  and  said,  the  queen  had 
yielded  at  last;  and  that  one  explained  this  to 
him  beyond  sea,  and  said,  it  was  to  kill  the 
king.  And,  besides  Bedlow*s  oath  that  he  saw 
Godfrey's  body  in  Somerset  house,  it  w^is  re- 
membered, that  at  that  time  the  queen  was  for 
some  days  in  so  close  a  retirement,  that  no 
person  was  admitted.  Prince  Rupert  came 
tlien  to  wait  on  her,  but  was  denied  access. 
This  raised  a  strange  suspicion  of  her.  But  the 
king  would  not  sulTer  that  o^atter  to  go  any 
farther. 

Coleman  s  Trial, 

Coleman  was  brought  to  his  trial.  Oates  and 
Bedlow  swore  flatly  against  him,  as  was  men- 
tioned before.  He  denied,  that  he  had  ever 
seen  either  the  one  or  the  other  of  them  in  his. 
whole  life:  And  defended  himself  by  Oates's 
not  knowing  him  when  they  were  first  confront- 
ed, nor  objecting  those  ojiatlcrs  to  him  for  a 
great  while  after.  He  al^  pressed  Oates  to. 
name  the  day  in  August,  iii  which  he  had  sent 
the  fourscore  guineas  to  the  four  ruffians.  But 
Oates  would  fix  on  bo  daj^  though  he  was  very 

Sonctual  in  matters  of  less  moment.  Coleman 
ad  been  out  of  town  almost  that  wltole  month. 
But  no  day  being  namef),  that  served  him  in 
no  stesid.  He  urged  th^  improbability  of  his 
talking  to  two  sucb  i^en^  whom  he  bad  by 
their  own  confession  never  seen  before.  But 
they  said^  be  waft  told  thai  they  were  trusted 


with  tbe  whole  secret.  His  letters  to  P.  d^  la 
Chaise  was  the  beaviett  pari  of  tbe  eitid^soce. 
He  did  not  deny,  that  there  we^e  m^py  im- 
pertinent things  in  his  letters;  But,  he  said, 
he  intended  nothing  in  them,  but  the  king's 
service  and  the  duke's :  He  n^ver  intended  to 
bring  in  the  catholic  religiou^  by  rebeljion,  or 
by  Mood,  bet  only  by  a  toleration  :  And  the 
aid,  that  was  prayed  from  Franpe,  was  only 
meant  the  assistance  of  money,  and  the  jnter- 
position  of  that  court.  After  a  long  triuJ,  he 
wasconvicteil :  and  sentence  passed  upon  him  to 
die  as  a  traitor.  He  continued  to  his  last  breath, 
denying  every  tittle  of  ttiat  which  the  witnesses 
had  sworn  against  bion.  Many  were  sent  to 
him  from  both  Houses,  offering  to  interpose  for 
his  pardon,  if  he  would  confess.  He. still  pro- 
tested his  innocence,, and  (ook  great  care  to 
vindicate  the  duke.  He  said,  his  own  beat 
mij^ht  make  him  too  forward :  For,  being  per- 
suaded of  the  truth  of  his  religion,  he  could  not 
hut  wish,  that  ail  others  were  not  only  almost, 
but  altogether,  such  as  he  was,  except  in  that 
chain  ;  mrhe  was  then  in  irons:  He  confessed, 
he  had  mixed  too  much  interest  for  raising 
himself  in  all  he  did;  and  that  he  had  received 
2,500  guineas  from  the  French  ambassador,  to 
gain  some  friends  to  his  master,  but  that  he  bad- 
kept  them  to  himself;  he  had  acted  by  ord^* 
in  all  that  he  had  done:  And  he  believed  the 
king:  knew  of  his  employment,  particularly  that 
at  Brussels.  But,  though  he  seemed  willing 
to  be  questioned  conceriung  the  king,  the  com- 
mittee did  not  think  fit  to  do  it,  nor- to  report 
what  he  said  concerning  it:  Only  in  general 
they  reported,  that  lie  spoke  of  another  matt  er, 
about  which  they  did  not  think  fit  to  interrogate 
him,  nor  to  mention  it.  Littleton  was  one  of 
the  committee;  and  gave  me  an  account  of  all 
that  passed  that  very  night.  And  I  found  his 
behaviour  made  great  impression  on  them  all. 

He  suffered  with  much  composedness  and 
devotion ;  and  died  much  better  than  be  had 
lived.  It  was  given  out  at  that  time,  to  make 
the  duke  more  odioue,  that.  Coleman  was  kept 
up  from  making  confessions,  by  tbe  Impes  the 
duke  sent  him  of  a  pardon  at  Tyburn.  But 
he  could  not  be  so  ignorant,  as  not  lo  know 
that,  at  that  time,  it  was  not  in  the  king's  power 
to  pardon  him,  while  the  tide  went  so  high. 

The  nation  was  now  so  much  alarmed,  that 
all  people  were  furnishing  themEeires  with 
arms,  which  heightened  the  jealousy  of  the 
court.  A  bill  passed  in  both  Houses  for  rais- 
ing all  the  militia,  and  for  keeping' it  together 
for  six  weeks:  A  third  parr,  if  1  rcmewbvr, 
right,  being  to  serve  a  fortni|>ht,  and  so  round. 
I  found,  some  of  tliem  hoped  when  that  bill 
past  into  a  law,  they  would  be  more  masters; 
and  tliat  the  militia  would  not  separate,  till  all 
the  demands  of  the  two  Houses  should  be 
granted.  The  king  rejected  the  bill,  when  o^ 
fered  to  him  for  his  assent. 

The  KingU  thoughts  of  this  whole  matter. 

I  waited  often  on  him  all  the  month  of  De- 
cember.   He  cjune  to  me  to  Cbiffinck's^  a  page 
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of  the  Bftck  stairi;  aad  k^pt  th6  titne  he  tei- 
nsned  lae  to  ti  liiinote.  He  #flft  idonei  and 
talked  macb,  und  very  frheij  with  me.  We 
agreed  in  one  things  that  the  greatest  part  of 
the  evidence  was  a  conlrivance.  But  he  sas^ 
p^cted,  sotoe  bad  set  on  Gates,  dnd  instructed 
mm :  Add  he  named  the  earl  of  Shaftsbury. 
J  was  of  another  mind.  1  thought  the  many 
gross  things  in  his  narrative  sliewed^  there  was 
no  abler  head  than  Oat^s,  or  Tonge,  in  the 
framing  it :  And  Oates  in  his  first  story  had  co- 
vered the  duke,  and  the  ministers  so  much, 
that  from  thence  it  seemed  clear  that  lord 
Shafbbary  had  no  hand  in  it,  who  hated  them 
much  more  than  he  did  popery.  He  ftincted, 
there  was  a  design  of  a  rebellion  on  foot.  I 
assured  him,  I  saw  no  appearances  of  it  I 
told  him  there  was  a  report  breaking  ottt,  that 
be  intended  to  legitimate  th^  duke  of  Mon« 
mooth.  He  answered  quick,  that,  as  well  as 
he  loved  htm^  he  had  rather  see  him  hanged. 
Yet  he  apprehended  a  rebellion  so  much,  that 
he  deemed  not  ill  pleased,  that  the  party  shoald 
flatter  themselves  with  that  imagination,  hop- 
ing that  would  keep  them  quiet  in  a  dependilnce 
iipon  hirtiself:  And  he  silfered  the  duke  of 
Monmouth  to  use  all  methods  t<i  make  him- 
self popular,  reckoning  that  he  could  keep  him 
in  his  ovtii  management.  He  was  surprised, 
i^hen  I  told  him  that  Coleman  had  insinuated 
that  he  knew  of  all  their  foreign  negotiations  ; 
or  at  least  he  seemed  so  to  me.  I  pressed  him 
much  to  oblige  the  duke  to  enier  into  confe- 
rences with  some  of  our  divines,  and  to  be  pre- 
sent at  them  himself.  This  would  very  much 
clear  him  of  t^alousy,  and  might  have* a  good 
effect  on  his  brother  :  At  least  it  would  give 
the  world  some  hopes;  like  what  Henry  4.  of 
France,  his ^randfatlier,  did,  which  kept  a  party 
firm  to  h)m  for  Some  time  before  he  changed. 
He  uiitswered,  that  hit  brother  had  neither 
Henr^  4's  uudersta riding,  nor  his  conscience  : 
For  he  believed,  that  king  was  always  intfifFe- 
rent  as  to  those  matters.  He  would  not  heark- 
en to  thi^,  which  made  me  hicline  to  bi^lieve 
a  report  1  bad  iieard,  that  the  duke  had  got  a 
solemn  promise  of  the  king,  that  he  wodd 
tiever  speak  to  hioi  of  religion .  The  king  spok^ 
moch  to  me  concernins;  Gates's  acco^in^  the 
queen,  and  acquainted  me  nHth  the  whole  pro- 
gress of  it.  He  said,  she  was  a  weak  w6nian, 
Itnd  had  some  disagreeable  humours,  but  Was 
not  capable  of  a  wicked  thing  :  And,  consi- 
dering his  faultinesstotvards  her  in  other  things 
he  thought  it  a  horrid  thing  to  abandon  her. 
He  said,  he  looked  on  falsehood  and  cntflty 
as  (he  greatest  crimes  in  the  sight  of  God: 
He  knew  he  had  led  a  bad  life ;  (of  which  h^ 
spoke  with  some  Sense:)  But  be  was  breaking 
him  sf  if  of  all  his  faults:  And  he  woold  never 
do  a  tia'^e  and  a  wicked  thing.  I  spoke  on  alt 
these  subjects  what  I  thought  hecame  me, 
which  he  took  well.  And  I  encomtig^d  him 
much  in  iiis  resolution  of  not  exposing  th«  queen 
to  perish  l/v  false  swearing.  I  told  him,  there 
was  no  poVsibil^tf  of  luyrae  the  beat  that  ^as 
ii6^  x'aiied'y  bo(1b^'jdiiMJ(if^hdri]liftri5try.'    And 


I  told  Mm  how  bdiotn  tb#  earl  <ff  Vkahf  wgui; 
and  that  th^r§  #as  a  design  agnintfl  htiA  :  But  I 
kneiv  net  th6  particolars.  H^  ftiid,  he  knew 
that  lay  at  bottom.  The  army  was  DOC  y«i  dis- 
banded :  and  the  king  was  in  great  straits  for 
money.  The  Hoose  of  Commons  gave  a  mo* 
ney  bill  for  this.  Yet  tbey  would  not  trust  tim 
court  with  the  disbanding  the  army,  but  order-^ 
ed  the  money  to  brought  into  the  chamber  of 
London,  and  named  a  committed  for  paying 
ofl^  and  breaking  the  army.  I  perceived  the 
king  thought  I  was  reserved  to  him,  because  I 
woold  tell  him  no  pairttcular  storiH,  nor  nain« 
persons.  Upon  which  I  told  him,  since  he  had 
that  opinion  of  me,  I  saw  I  could  do  him  do 
service,  and  would  trouble  him  ho  toor^ ;  but 
he  should  certainly  hearfrom  me»  if  I  came 
to  know  any  thing  that  might  be  of  any  con- 
sequence to  bis  person  or  government. 

This  favf>ttr  of  mine  lasted  all  the  toouth  of 
C^ecember  1678.  I  acquainted  him  vHth  Car- 
stairs  practice  agttinst  duke  Lauderdale,  and 
all  that  I  knew  of  that  matter ;  which  was 
the  ground  on  tvhicfa  I  had  gone  with  relation 
to  Staley.  The  king  told  duke  Lauderdale  of  ' 
it,  without  naming  me.  And  he  sent  for  Car* 
stairs,  and  chargi^  htm  with  It.  Carstairs  de- 
nied it  all ;  but  said,  that  doke  Hamilton  and 
lord  Kincardin  bad  pressed  him  to  do  it :  And 
he  went  to  the  king  and  Mffltmed  it  confidently 
to  him.  He  did  not  namfc  lord  Athol,  hOping^ 
that  he  wonld  be  gentle  to  him  for  that  reason. 
The  king  spoke  of  this  to  duke  Hamilton,  wbd 
told  him  the  whole  story,  as  I  had  4oae, 
Lord  Athol  upon  that  sent  for  Chrstairi  and 
charged  him  with  all  his  fool  dealing,  and  drew 
him  near  a  closet,  where  ho  had  put  two  wit* 
nesses.  Carstairs  said,  that  somebody  had  di^ 
covered  the  matter  to  duke  Lauderdale,  that  h^ 
was  now  upon  the  point  of  making  bis  fortune; 
and  that  if^,duke  Landerdale  grew  to  be  hhf 
^nemy,  he  was  undone.  He  confc^ssed,  he  hifd 
charged  duke  Hamilton  and  lord  Kincardhv 
falsely  :  But  he  htfd  no  other  way  to  save  him- 
self. After  the  marquis  of  Athol  had  thiis 
drawn  every  f  bing  from  him,  he  went  to  ch^ 
king  with  his  two  witnesses,  and  the  paper  that 
Carstairs  had  formerly  put  in  his  handL  Car- 
stairs  was  then  wftb  the  king,  and  was,  with 
many  imprecations,  justifying  his  charge  against 
the  two  Lords :  But  be  Wa^  confdtmded,  when 
he  saw  lord  Athol.  And  upon  that  his  viUany 
appeared  so  evidently,  that  the  part  I  had  acciMt 
in  that  matter  was  now  well  finderstood,  and 
approved  of.  Carstairs  died  not  lottg  after^ 
ornder  great  horror ;  And  ordered  bianetf  to  be 
cast  into  some  ditch  as  a  dog ;  for  be  said  he 
was  BO  better.  But  I  could  never  hear  what 
he  said  of  Staley*8  bus&ness. 

The  Trial  of  Irelmd  and  Othen. 

In  December;  Ireland,  Whitebread,  And  Fta« 
#ick,  three  Jescnts ;  find  Grove  and  ^iekering, 
two  of  the  servants  in  the  ooeen's  chapel,  were 
hroiight  to  their  trial.  Oat^s  and  Bedlow  swore 
home  aigflinst  Ireland,  that  in  August  last  he 
fasid  girea  panicnhir  orders  i^ent  k^ing  the 
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king.    Oatei^ftwoce  tbe.9aiiMe  f^fuutt  th<e  other 
two  Jesuita.      But  Bedlowi  »«rore  onl^  upon 
hear-MY  again&t  tbeoi*     So^  though  chej  had 
pleaded  to  their  indictment,  and  th^  jury  wav 
fworo,  and  the  wicae^ses  examined  ;  yet,  whan 
tlie  evidence  wa9  not  found  full,  their  trial  was 
put  off  to  another  time,  and  the  jurjr  was  not 
charged  with  them.    This  looked,  as  if  it  was 
resolved  that  they  tuust  not  he  acquitted.     1 
^mplained  of  this  to  Jones :  hut  he  said  they 
had  precedents  for  it.    I  always  thought,  that 
%  precedent  against  reason  signified  no  more, 
hut  that  the  like  injustice  bad  beeu  done  before. 
And  the  truth  is,  the  crown  has»  or  at  least 
had,  such  advantages  in  trials  of  treason,  that 
It  seems  strange  how  any  person  was  ever  ac- 
quitted.   Ireland,  in  his  own  defence,  proved 
by  many  witnesses,  that  he  went  from  London 
on  the  second  of  August  to  Stafibrdsbire,  and 
did  not  cqme  back  till  the  twelfth  of  September. 
Yet  in  opposition  to  tbar,  a  woman  swore  that 
sImb  saw  him  in  London  about  the  middle  of  Au- 
gust.   SOf  since  he  might  have  come  up  post 
in  one  day,  and  gone  down  in  another,  this  did 
not  satisfy.    Oates  and  Bedlow  swore  against 
Grove  and  Pickering,  that  they  undertook  to 
shoot  the  king  at  Windsor ;  that  Grove  was  to 
have  1500/.  H>r  it ;   and  tbat  Pickering  chose 
thirty  thousand  masses,  wbich  at  a  shilling  a 
mass,  amounted  to  the  same  sum:  they  at- 
tempted it  three  several  times  with  a  pistol ; 
once  the  flint  was  loose:  at  another  time  there 
was  no  powder  in  the  pan  :  and  the  third  time 
the  pistol  was  charged  only  with  bullets.  This 
w^  Strange  stuff.    But  all  was  imputed  to  a 
•pecial  providence  of  Gpd :  and  the  whole  evi* 
(lenee  was  believed*    So  they  wece  convicted, 
qondemned,  and  executed.     But  they  denied  to 
the  last  every  particular  that  was  sworn  against 
jthem. 

DugdaUU  Evidence, 
This  began  to  shake  the  credit  of  the  evi- 
dence, wben  a  more  composed  and  credible 
person  cftme  in  to  support  it.  One  Dugdale, 
that  had  been  thcflord  Aston 's  bailiff,  and  lived 
in,^  fair  repuUtioo  in  (he  country,  was  put  in 
prison  fur  refusing  the  oaths  of  allegiance  and 
supremacy.  He  did  then,  with  many  impreca- 
tions on  himself,  deny,  that  he  knew  of  miy 
plot.  But  afterwards  he  made  a  great  disco* 
very  of  a  correspondence  that  Evers,  the  lord 
Ashton's  Jesuit,  held  with  the  Jesuits  in  Lon- 
don; wlio  had  writ  to  Evers  of  the  design  of 
killing  the  king,  and  desired  him  to  find  out 
men  proper  for  executing  it,  whether  they  were 
gentlemen  or  not.  This,  he  swore,  was  writ 
plain  in  a  letter  from  Wbitebread,  the  provin- 
cial, directed  to  himself:  hot  he  knew  it  was 
fiieant  for  Eyers.  Evens,  and  Govan,  another 
Jesuit,  pressed  tliis  Dugdale  to  undertake  it : 
-ibey  promised  he  should  be  canonized  for  it: 
ftnd  the  lord  Stafford  offered  him  50M.  if  he 
would  set  about  it.  He  was  a  man  of  sense 
ftnd  temper ;  and  behaved  himself  deoeiitly ; 
and  had  somewhat  in  bis  air  and  deportment 
Ihat  disposed  people  to  believe  him :  so  that 
tte  king  hiinseif  begaa  to  tjiiok  there  w^s  some- 


what in  the  plot,  though  he  had  very  lit^  rt^sud 
either  to  Gates  or  Bedlow.  Dugdale*s  evidence 
was  much  confirmed   by  one   oircumetanc^s. 
lie  bed  talked  of  a  justice  of  peace  in  West? 
minster  ilutt  was  killed,  on  the  Tuesday  afker 
Godfrey  was  missed  :  so  that  the  news  of  this 
must  have  been  writ  from  London  on  the  Sa- 
turday night's  post.    He  did  not  think  it  was  a 
secret :  and  so  be  talked  of  it  as  news  in  an 
ale-house.    The  two  persons,  he  said  he  spoke 
it  to,  remembered  nothing  of  it,  the  one  being 
the  minister  of  the  parish :  hot  several  others 
swore  they  had  heard  it.    He  saw  this,  as  be 
swore,  in  a  letter  writ  by  Harcourt  the  Jesdit 
to  Evers,  in  which  Godfrey  was  named.    Bol 
he  added  a  strange  story  to  tliis,  wbich  he  said 
Evers  told  him  luberwards ;  that  the  duke  bad 
sent  to  Coleman,  when  he  was  in  Newgate,  tq 
persuade  him  to  discover  nothing,  and  that  be 
desired  to  know  of  him,  whether  he  had  ever 
discbvered  ibeir  4^gns  to  any  other  penon;' 
and  that  Coleman  sent  hack  answer,  that  b^ 
bad  spoke  of  them  to  Godfrey,  but  to  no  othcy 
man  :  upon  vphich  the  duke  gave  order  to  kill 
him«    This  was  never  made  public,  till  the  lor^l 
Stafford^  trial.    And  I  was  amaied  to  see  socb 
a  thing  break  out  after  so  long  a  silence.      It 
looked  like  an  addition  to  Dogdale's  first  evi- 
dence ;  though  he  had  been  noted  for  having 
brought  out  all  his  discoveries  at  once.    Tba 
earl  of  Essex  told  me,  he  swore  it  in  his  firac 
examination  :  but,  siivre  it  was  only  upon  hear* 
say  from  Evers,  and  so  was  nothing  in  law,  an^ 
yet  would  hei^ten  the  fury  against  the  Duke, 
the  king  charged  Dugdale  to  say  nothing  of  it.' 

Prance  discoven  Godfretft  Murder* 

At  the  same  time  a  particular  discovery  was 
made  of  Godfrey's  murder.  Prance,  a  gold- 
smith, that  wrought  for  the  Queen's  chapel, 
had  gone  from  his  bouse  for  two  or  three  days, 
the  week  before  the  murder.  And  one  tnat 
lodged  in  his  bouse,  cfilting  that  to  mind,  upon 
Bedlow*s  swearing  he  saw  the  body  in  Somer- 
set-house, fancied  that  this  was  the  time  in 
which  he  was  from  home,  and  that  he  might  be 
concerned  in  that  matter ;  though  it  appeared 
afterwairds,  that  his  absence  T\as  the  week  be- 
fore. He  said,  he  went  from  bis  own  house, 
fearing  to  be  put  in  prison,  as  many  were,  upon 
suspicion,  or  on  the  account  of  his  religion. 
Yet  upon  this  information  he  was  seized  on, 
and  carried  to  Westminster.  Bedlow  accidentally 
passed  by,  not  knowing  any  thing  concerning 
nim  ;  and  at  first  sight  he  charged  somebody 
to  seize  on  him  ;  for  be  was  one  of  those  whom 
he  saw-about  Godfrey's  body.  Yet  he  denied 
evenr  thing  for  some  days.  Afterwards  he 
confessed,  be  was  concerned  in  it :  and  he  gart 
this  account  of  it :  Girald  and  Killy,  two 
priests,  engaged  bim  and  three  others  into  it  t 
who  were  Green,  that  belonged  to  the  Queen's 
chapel,  Hill,  that  had  served  CMden,  the  most 
celebrated  writer  among  them,  and  Berry,  the 
porter  of  Somersetr-honse.  He  said,  these  alL 
except  Berry,  had  several  meetings,  inwfaicfi 
the  priests  pmoaded  them  it  wae  no  m,  biit« 
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was  carried  back  to  prison,  he  sent  the  keeper 
of  Nevrgate  to  tlie  king  to  tell  bim,  that  all  be 
had  swuro  was  true,  but  that  the  horror  and 
confusion  be  vras  in  put  him  on  denying  it. 
Yet  he  went  off  from  this  egain,  and  denied 
every  tbing.  Dr.  Lloyd  was  upon  this  sent  w 
him  to  talk  i«ith  \un\.  At  first  be  denied  ev&y 
tbing  to  him.  But  Dr.  (Jojrd  said  to  me,  that 
he  was  almost  dead  through  the  disorder  of 
bis  mind  and  with  cold  in  bw  body.  But  afler 
that  Dr.  Lloyd  bad  made  a  fire,  and  caused 
him  to  be  p(|t  in  a  bed,  and  began  to  discourse 
the  matter  with  him,  be  returned,  to  bis  con* 
fession  ;  which  be  did  in  such  a  manner,  that 
Lloyd  said  to  me,  it  was  not  possible  for  him  to 
doubt  of  bis  sincerity  in  it. 

Some  condemned/or  it,  who  died  denying  ii. 

So,  he  persisting  in  his  first  confe88ion,Greeo, 
Hilly  and  Berry  were  brought  to  their  trial, 
Bedlow  and  Prance,  with  all  the  circMimstances 
formerly  mentioned,  were  the  evidence  against 
them.  On  the  other  hand  they  brought  wit- 
nesses to  prove,  that  ttiey  came  home  in  a  good 
hour  on  the  nights,  in  which  the  fact  was  said 
to  be  done.  Those  that  lived  in  Godden's 
lodgings  deposed,  tbai  no  dead  body  coald  be 
brought  thither,  for  they  were  every  day  in  the 
room  that  Prance  had  named.  And  the  cen<- 
tinels  of  tbnt  night  of  the  carrying  him  out  said 
they  saw  no  secfan  brought  out.  They  were, 
upon  a  full  hearia|,  convicted  and  condemned. 
Green,  and  Hill,  died,  as  they  bad  lived,  papists, 
and,  with  solemn  protestations,  denied  the 
whole  thing.  Berry  declared  himself  a  pro- 
testant ;  and  that  though  he  had  changed  his 
religion  for  fear  of  losing  his  place,  yet  he  bad 
still  continued  to  be  one  in  his  heart.  lie  said, 
he  looked  on  what  had  now  befallen  him,  as  a 
just  judgment  of  God  upon  him  for  that  dissi* 
mulation. .  He  denied  tlie  whole  matter  cliar|- 
ed  on  him.  He  seemed  to  prepare  himself  seri- 
ously for  death :  and  to  the  last  minute  he  a^ 
firmed  he  was  altogether  innocent.  lyr,  lioyd 
attended  on  him,  and  was  much  persuaded  of 
bis  sincerity.  Prance  swore  nothing  against 
him,  but  that  he  assisted  in  the  hct,  and  m 
carrying  about  the  dead  body.  So  Lloyd  rec- 
koned, that,  those  things  being  done  in  the 
night,  Prance  might  have  mistaken  him  for 
some  other  person,  who  might  be  like  bira, 
considering  the  confusion  that  so  tmicb  gatk 
mi^bt  have  put  him  in.  He  therefore  believed 
Prance  had  sworn  rashly  wkh  relation  to  him, 
but  truly  as  to  the  main  of  the  fiict.  The  pa> 
piststeok  great  advantage  from  Berry*s  dying  a 
protescaot,  and  yet  denying  all  that  was  swom 
against  hhn,  though  he  mi^c  have  had  Ins  life 
if  he  would  have  confessed  itl  They  said  tfaia 
shewed  it  was  not  from  the  doctrine  of  eqtiivcv 
cation,  or  from  the  power  of  absolution,  or  any 
other  of.  their  tenet^  that  so  many  died,  deny* 
ing '  all  that  was  sworn  against  ihem,  but  from 
their  own  conviction.  And  indeed  this  matter 
came  to  be  charged  on  Dr.  Lloyd,  as  if  he-hfid 
been  made  a  tool  for  bringing  Bei-ry  to  this 
seeoiiog  cooveiteni  and  that  ail  was  done  oA 


meritdriotti  action,  to  dispatcli  Godfrey,  wlio 
bad  been  a  busy  man  iu  taking  depositions 
against  them,  and  that  tlie  taking  hitn  off  would 
terrify  others.  Prance  named  an  alehouse, 
where  they  used  to  meet :  and  the  people  of 
that  house  did  confirm  this-  of  their  meeting 
there.  After  they  had  resolved  on  it,  they  fol- 
lowed him  for  several  days.    The  morning  be- 

'  fore  they  killed  him,  Hiii  went  to  his  boose  to 
see  if  he  was  yet  eone  out,  and  spoke  to  his 
maid.  And  finding  ne  wa?  yet  at  home,  the^r 
staid  for*his  coming  out.  This  was  confirmed 
by  the  maid,  who,  upon  Hill's  beine  takeii,went' 
to  Newgate,  and  in  a  croud  of  prisoners,  distin- 
guished him,  and  said,  he  was  the  person  that 
asked  for  her  master  the  morning  before  he 
was  lost.  Prance  said,  they  dogged  him  into  a 
place  near  St.  Clement's  Church,  where  Ite 
was  kept  till  night.     Prance   was  appointed  to 

^  be  at  Somerset-boose  at  niglit.  And,  as 
Godfrey  went  by  the  water  gate,  two  of  them 
pretended  to  be  hot  in  a  quarrel.  And  one  run 
out  to. call  a  justice  of  peace,  'and  so  pressed. 
Oodfrey  to  go  in  and  part  them.  He  was  not 
jeasily  prevailed  on  to  do  it.  Yet  jie  did  at 
last.  Green  then  got  behind  him,  and  pulled 
a  cravat  about  his  neck,  and  drew  him  down 
to  the  ground,  anJ  strangled  him.  Upon  that 
Gerald  would  have  run  him  through  :  but  the 
rest  diverted  him  from  that,  by  representing 
the  danger  of  a  discovery  by  the  blood's  being 
seen  there.  Upon  th^^-Jtbey  carried  his  body 
up  to  Godden's  room,  of  which  Hill  had  the 
key,  Godden  being  then  in  France.  Two  days 
after  that  they  removed  it'to  a  room  cross  the 
upper  court,  which  Prance  could  never  describe 
particularly.  And,  that  not  being  found  a 
convenient  place,  they  carried  it  back  to  God  - 
den's  lodgings.  At  last  it  was  resolved  to  carry 
it  out  in  the  night  in  a  Man  to  tlie  remote 
parts  of  the  town,  and  from  thence  to  cast  it 
into  some  ditch.  .  On  Wednesday  a  sedan  was 
provided..  And  one  of  the  cenimels  swore  he 
saw  a  sedan  carried  in :  but  none  saw  it  brought 
out.  Prance  said,  they  carried  him  our,  and  that 
Green  had  provided  a  horse,  on  whose  back  he 
laid  him,  when  they  were  got  clearof  the  town, 
and  then  he  carried  him,  as  he  believed,  to  tlie 
place  where  his  body  was  found.  ^  This  was  a 
consisting  story,  which  was  supported  <n  some 
circumstances  by  collateral  proofs.  He  added 
another  particular,  that,  some  days  after  the 
fact,  those  who  had  been  concerned  in  it, 
and  two  others, who  were  in  the  secret,appointed 
to  meet  at  Bow,  where  they  talked  much  of  that 
matter.  This  was  confirmed  by  a  servant  of  that 
house,  who  was  coming  in  and  out  to  tliem,  and 
heard  them  often  mention  Godfrey's  name. 
Upon  wlucb  be  stood  at  the  door  out  of  curio- 
sity to  hearken  :  but  one  of  them  came  outf 
and  threatened  him  for  it.  The  priests  were 
not  (bond  :  bat  Green,  Hill,  and  Berry  were 
apprehended  upon  it.  Yet  some  days  after 
this,  Prance  desired  to  be  carried  to  the  king, 
who  would  not  see  him,  but  in  council :  «od 
he  .denied  all  that  he  had  formerly  sworn,  and 
said  it  was  all  a  fiotion.    But  «•  soon  as  be 
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deMgn  t'o  cOTcr  the  queen.  But  I  saw  him 
then  every  day,  and  was  well  assured  that  he 
acted  nothing  in  it,  but  what  became  hi's  pro- 
fession, with  alt  possible  sincerity.  France 
began,  after  this,  to  enlarge  his  discoveries. 
He  said,  he  had  often  heard  them  talk  of  kil- 
ling the  king,  and  of  setting  on  a  general  mas- 
sacre, after  they  had  raised  an  army.  Dug- 
fiale  also  said,  he  had  heard  them  discourse  of  a 
massacre.  The  memory  of  the  Irish  massacre 
was  yet  so  fresh,  as  to  raise  a  particular  horror 
at  the  very  mention  of  this  ;  though  where  the 
numbers  were  so  great  as  in  Ireland,  that  might 
have  been  executed,  yet  there  seemed  to  be  na 
occasion  to  apprehend  the  like  where  the 
iiumbers  were  in  so  great  an  inequality,  as  they 
were.  here.  Prance  did  also  swear,  that,  a 
servant  of  the  Lord  Powis  had  told  him  that 
there  was  one  in  their  family  who  had  under- 
taken to  kill  the  king ;  but  that  some  days 
after  he  told  him,  they  were  now  gone  off  from 
chat  design.  It  looked  very  strange,  and  added 
no  credit  to  his  other  evidence,  that  the  papists 
should  be  thus  talking  of  killing  the  king,  as  if 
It  had  been  a  common  piece  of  news.  "  But 
there  are  seasons  ofbelievmg,  as  well  as  of  dis- 
believing, and  believing  was  then  so  much  in 
season,  that  improbabilities  or  inconsistencies 
were  little  considered.  Nor  was  it  safe  so 
much  as  to  make  reflections  on  them.  That 
was  called  the.  blasting  of  the  plot,  and  dis- 

Saraging  the  king's  evidence  ;  though  indeed 
'ates  and  Bedlow  did,  by  their  behaviour,  de- 
tact  more  from  their  own  credit,  than  all  their 
e.nemies.  could  have  done.  The  former  talked 
of  all  persons  with  in^ufTerable  insolence:  and 
the  other  was  a  scandalous  libertine  in  his  whole 
deportment. 

The  Lord  Chief  Justice  at  that  time  was  sir 
WiUiaih  Scroggs^  a  man  more  valued  for  a 
eood  readiness  in  speaking  well,  than  either 
for  learning  in  his  professign,  or  for  any  moral 
virtue.  His  life  bad  been  indecently  scanda- 
loas^  and  bis  fortunes  were  very  low.  He  was 
raised  by  the  earl  of  Daoby's  favour,  first  to  be 
a  Judge  and  then  tu  be,  the  Chief  Justice. 
And  it  was  a  melancholy  thing  to  see  so  bad, 
so  ignorant  and  so  poor^a  man  raised  up  to 
that  great  post.  Yet  he,  now  seeing  how  the 
stream  run,  wentinto  it  with  so  much  zeal  and 
heartiness,  thai  be  was  become  the  favourite  of 
the  people.  But  when  he  saw  the  king  had 
an  ill  opinion  of  it,  he  grew  .colder  in  the  pur- 
suit of  it.  He  began  to  neglect  and  check  the 
witnesses:  Upon  which  they  who  behaved 
themselves  as  if  they  bad  been  the  tribunes  of 
the  people,  began  to  rail  at  him.  Yet  in  .all 
the  trials  he  set  himself,  even  with  indecent 
camestuess,  to  get  the  prisoners  to  be  always 
cast. 

Jennisori*8  Evidence, 

Another  witness  came  in  soon  after  these 
things,  Jennison,  the  younger  brother  of  a  Je- 
suit, and  a  gentleman  of  a  family  nnd>  estate. 
He  observing  that  Ireland  had  defended  him- 
self against  Uatcs  chiefly  by  thiS;  that  he  was 
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in  Staffordshire  from  the  beginning  of  August 
till  the  13th  of  September,  and  that  he  had 
died  affirming  tdat  to  be.truey  seemed  much 
surprised  et  it ;   and  upon  that  turned  Protes* 
tant.    For  he  said,  he  saw  him  in  London  on 
the  10th  oi  August^  on  which  day  he  fixed  upon 
this  account,  that  he  saw  him  the  day  before 
he  went  down  in  the  stage  coach  to  York, 
which  was  proved  by  the  books  oi  that  office 
to  be  the  20th  of  Aufi;u8t.    He  said,  he  was 
come  to  town   from  Windsor:    and  hearing 
that  Ireland  was  in  town,  he  went  to  see  him, 
and  found  him  drawing  off  his  boots.    Ireland  ^ 
asked  him  news,  and  in  particular,  how  the 
king  was  attended  at  Windsor  ?    And  when  he 
answered,  that  he  walked  about  very  carelessly 
with  very  few  about  him,  Ireland  seemed  to 
wonder  at  it  and  said.  It  would  be  easy  then  to 
take  him  off:     To  which  Jenoison  answered 
quick,  God  forbid  :    But  Ireland  said,  he  did 
not  mean  that  it  could  be  lawfully  done.    Jen- 
nison,  in  the  letter  in  which  he  writ  this  up  to 
a  friend  in  London,  added,  that  he  remembereci 
an  inconsiderable  ^  passage  or  two  more^  and 
that  perhaps  Smith  (a  priest  that  had  lived 
with  his  father)  could  help  him  to  one  or  tvro 
more  circumstances  relating  to  those  matters  s 
But  he  protested,  as  he  desired  the  forgiveness 
of  his  sins  and  the  salvation  of  his  soul,  that  he 
knew  no  more ;  and  wished  he  might  never  see  ' 
the  face  of  God,  if  he  knew  any  more.    This 
letter  was  printed.    And  great  use  was  made 
of  it,  to  shew  how  little  regard  was  to  be  had 
to  those  denials  with  whidi  so  many  had  ended 
their  lives.    But  this  mafi  in  th  the  summer 
thereafter  published  a  long  narrative  of  his 
knowledge  of  the  plot.    He  said,  himself  had 
been  invited  to  assist  in  killing  the  king.     He 
named  the  four  ruffians  that  went  to  Windsor 
to  do  it.    And  he  tboiight  to  have  reconciled 
this  to  his  letter,  by  pretending  these  were  the 
circumstances  that  he  had  net  mentioned  in  it. 
Smith  did  also  change  his  religion  i  and  de- 
posed, that  when  he  was  at  Rome,  he  was  told 
in  general  of  the  design  of  killing  the  king.    He 
was  afterwards  discovered  to  be  a  vicious  man. 
Yet  he  went  no  farther  than  to  swear,  that  be 
was  acquainted  with  the  design  in  general,  bat 
not  with  the  persons  that  were  employed  in  it< 
By  these  witnesses  the  credit  of  the  plot  was 
universally  established.     Yet  no  real  prooft 
appearing,  besides  Coleman's  letters  and  God- 
frey's murder,  the  king  by  a  proclamation,  6\d 
offer  both  a  pardon  and  9,001.  to  anv  one  that 
would  come  in  and  make  further  discoveries* 
This  was  thought  too  great  a  hire  to  purchase 
witnesses.     Money  had  been  offered  to  thoye 
who  should  bring  in  criminals.    But  it  was  said  . 
to  be  a  new  and  indecent  practice  to  offer  so 
much  money  to  men,  that  should  merit  it  bjT 
swearing :  And  it  might  be  too  great  an  encoi^- 
ragernent  to  pert^^y. 

PHtctice$  with  the  Witnestes  dueo^ered. 

■ 

While  the  Witnesses  were  weakening  their 
own  credit,  some  practices  were  discovered  th^e 
did  very  much  support  it.    Reading,  a  lawyer 

4  Y 
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of  some  BubtiltjT  but  of  no  virtae,  was  employ*- . 
ed  by  the  X<ords  in  the  Tower  to  solicit  tbeir 
affairs.  He  insinuated  himself  much  into  Bed- 
low's  confidence,  and  was  much  in  his  com- 
pany ]  And  in  the  hearing  of  others,  he  was 
always  pressing  him  to  tell  all  he  knew.  He 
lent  him  money  very  freely,  which  the  other 
wanted  often.  And  he  seemed  at  first  to  de- 
sign only  to  find  out  somewhat  that  should  de- 
stroy the  credit  of  his  testimony.  But  be  ven- 
tured on  other  practices;  and  offered  him 
much  money,  if  he  would  turn  his  evidence 
against  the  Popish  Lords  only  into  a  hear-say, 
80  that  it  should  not  come  home  against  them. 
Reading  said,  Bedlow  began  the  proposition  to 
him;  and  employed  him  to  see  how  much  mo- 
ney these  Lords  could  give  him,  if  he  should 
bring  them  off:  Upon  which  Reading,  as  he 
pretended  afterwards,  seein;^  that  innocent 
blood  was  like  to  be  shed,  was  willing,  even  by 
indecent  means,  to  endeavour  to  prevent  it. 
Yet  he  freed  the  Lords  in  the  Tower.  He  said, 
they  would  not  promise  a  farthing :  Only  the 
lord  Stafford  said,  he  would  give  himself  2  or 
SOO/.,  which  he  might  dispose  of  as  he  pleased. 
While  Reading  was  driving  the  bargain,  Bed- 
low  was  too  bard  for  him  at  hb  own  trade  of 
craft :  For  as  he  acquainted  both  prince  Ru« 
pert  and  the  earl  of  Essex,  with  the  whole  ne- 
gociation,  from  the  first  step  of  it,  so  he  placed 
two  witnesses  secretly  in  his  chamber,  when 
Reading  was  to  come  to  him ;  and  drew  him 
into  those  discourses,  which  discovered  the 
whole  practice  of  that  corruption.  Reading 
bad  likewise  drawn  a  paper,  by  which  he 
sh^ed  him  with  how  few  and  small  alterations 
he  could  soflen  his  deposition,  to  as  not  to  af- 
fect the  Lords.  With  these  witnesses  and  this 
paper,  Bedlow  charged  Reading.  The  whole 
matter  was  proved  beyond  contradiction.  And 
as  this  raised  his  credit,  so  it  laid  a  heavy  load 
ou  the  Popish  Lords ;  though  the  proofs  came 
home  only  to  Reading,  and  he  was  set  in  the 
pillory  for  it.  Bedlow  made  a  very  ill  use  of 
this  discovery,  which  happened  in  March,  to 
cover  his  having  sworn  against  Whitebread  and 
Penwick  only  upon  hear-say  in  December: 
For  being  resolved  to  swear  plain  matter  upon 
his  own  knowledge  against  them,  when  tney 
should  be  brought  agam  on  their  trial,  he  said, 
Reading  had  prevailed  on  him  to  be  easy  to 
them,  as  he  called  it ;  and  that  he  had  said  to 
him  that  the  Lords  would  take  the  saving  of 
these  Jesuits,  as  an  earnest  of  what  he  would 
do  for  themselves ;  though  it  was  not  very  pro- 
bable, that  these  Lords  would  have  abandoned 
Irelmid,  when  they  took  such  care  of  the  other 
Jesuits.  The  truth  was,  he  ought  to  have  been 
set  aside  from  being  a  witness  any  more,  since 
now  by  his  own  confession  he  had  sworn  falsly 
in  that  trial :  He  had  first  sworn,  he  knew  no- 
thing of  his  own  knowledge  against  the  two  Je- 
suits, and  afterwards  he  swore  copiously  against 
them,  and  npon  his  own  knowledge.  Wyld,  a 
firorthy  and  ancient  judge,  said  upon  that  to 
him^  that  he  was  a  perjured  man,  and  ought  to 
C99D9  no  more  into  courts,  but  to  go  houie  and 


repent  Yet  all  this  was  passed  over,  as  if  iC 
bad  been  of  no  weight :  and  tbe  judge  was 
turned  out  for  his  plain  freedom.  There  was 
soon  afler  thb  another  practice  discovered  con« 
cerning  Oates.  Some  that  belonged  to  the  eari 
of  Danby  converse4  much  with  Oates*s  ser- 
vants. They  told  them  many  odious  things  tbal 
he  was  daily  speaking  of  the  king,  whicli  look- 
ed more  like  one  that  intended  to  ruin  than  to 
save  him.  One  of  these  did  also  affirm,  that 
Oaies  had  made  an  abominable  attempt  opoo 
him  not  fit  to  be  named.  Oates  smelled  this 
out,  and  got  his  servants  to  deny  all  that  thej 
had  said,  and  to  fasten  it  upon  those  who  had 
been  with  them,  as  a  practice  of  theirs :  And 
they  were  upon  that  likewise  set  on  tbe  pillory. 
And  to  put  things  of  a  sort  together,  though 
they  happened  not  all  at  once :  One  Tasbo« 
rough,  that  belonged  to  the  duke's  court,  en- 
tered into  some  correspondence  with  Dugdale, 
who  was  courting  a  kinswoman  of  his»  It  was 
proposed,  that  Dugdale  should  sign  a  paper, 
retracting  all  that  he  had  formerly  sworn,  and 
should  upon  thnt  go  beyond  sea,  for  which  ha 
was  prorobed,  in  the  duke*s  name,  a  conside- 
rable reward.  He  had  written  the  paper,  as 
was  desired  :  But  he  was  too  cunning  for  Tas- 
borough,  and  he  proved  his  practices  upon 
him.  He  pretended  he  drew  the  plsper  onlj 
to  draw  the  other  further  on,  that  he  might  be 
able  to  penetrate  the  deeper  into  their  designs. 
Tasborough  was  fined  and  set  in  the  pillory, 
for  tampering  thus  with  the  king's  evidence. 

RefiectioM  upon  the  zokoh  Evidence. 

This  was  the  true  state  of  the  Plot,  and  of 
the  Witnesses  th^t  proved  it ;  which  I  have 
opened  as  fully  as  was  possible  for  me :  And  I 
mid  particular  occasions  to  be  well  instructed 
in  it.  Here  was  matter  enough  to  work  on  the 
fears  and  apprehensions  of  the  nation  :  So  it 
was  not  to  be  wondered  at,  if  parliaments  were 
hot  and  juries  were  easy  in  this  prosecution. 
The  visible  evidences  that  appeared,  made  all 
people  conclude  there  was  great  plotting 
among  them.  And  it  was  generally  believet^ 
that  the  bulk  of  what  was  sworii  by  the  wit- 
nesses was  true^  tliough  they  had  by  all  appear- 
ance dressed  it  up  with  incredible  circum- 
stances. What  the  men  of  learning  knew  ooo- 
cerning  their  principles,  both  of  deposing  of 
kings,  and  of  the  lawfulness  of  murdering  them 
when  so  deposed,  made  them  easily  conclude, 
that  since  they  saw  the  duke  was  so  entirely 
their»',  and  that  the  king  was  so  little  to  be  d^ 
pended  on,  they  might  think  the  present  con- 
juncture was  not  to  be  lost.  And  since  tbe 
duke's  eldest  daughter  was  already  out  of  their 
hands,  they  might  make  the  more  haste  to  set 
the  duke  on  the  throne.  The  tempers,  as  well 
as  the  morals  of  the  Jesuits,  made  it  reason- 
able to  believe,  that  thejf  were  not  apt  to  neg- 
lect such  adrantages,  nor  to  stick  at  any  sort 
of  falshood  in  ordtr  to  their  own  defence. 
The  doctrine  of  probability,  besides  many  other 
maxims  that,  arc  current  amoo^  them,  made 
many  give  little  credit  to  their  witnesses,  or  to 
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their  most  solemn  denials,  even  at  their  execa- 
tion.  Many  things  were  brought  to  shew,  that 
by  the  casuistical  divinity  taught  among  them, 
and  published  by  tbein  to  the  world,  there  was 
no  practice  so  bad,  but  that  the  doctrines  of 
probability  and  of  ordering  the  intention,  might 
jQstify  it.  Yet  many  thought,  that  what  doc- 
trines soever  men  might  by  asubtilt^  of  specu- 
lation be  carried  into^  the  approaches  of  death. 


with  rbe  serioasness  that  appeared  in  their  de- 
portment, most  needs  work  so  much  on  the 
probity  and  candour  which  seemed  rooted  in 
human  natnre,  that  even  immoral  opinions, 
maintained  in  the  way  of  arguaient,  -could  not 
then  resist  it.  Several  of  our  divines  went  far 
in  this  charge,  against  all  regard  to  their  dying 
speeches ;  of  which  some  of  our  own  ohurcb 
complained,  as  inhuman  and  indeceni. 


OATES'S  NARRATIVE. 

A  true  Narrative  of  the  horrid  Plot  and  Conspiracy  of  the 
Popish  Party  against  the  Life  of  his  Sacred  Majesty,  the 
Government,  and  the  Protestant  Religion  :  With  a  list 
of  such  Noblemen,  Gentlemen,  and  others,  as  were  the  Con- 
spirators :  and  the  head  Officers^  both  Civil  and  Military,  that 
were  to  effect  it.  Published  by  the  Order  of  the  Right  Hon. 
the  Lords  Spiritual  and  Temporal  in  Parliament  assembled. 
Humbly  presented  to  His  Most  Excellent  Majesty, 


To  his  Sacred  Majesty  Charles  the  Second, 
by  the  Grace  of  (}od,  of  Great-Britain , 
France,  and  Irelaod,  king,  Defender  of 
the  Faith. 

Great  Sir;  This  Narrative  of  the  present 
Horrid  Plot  against  your  majesty  and  govem- 
meBt,  which  was  first  heard,  and  narrowly  dis- 
cussed before  your  Sacred  Majesty  and  Coun* 
ci),  ^d  afterwards  by  both  Houses  of  Parlia- 
ment, with  universal  assent  to  the  power  of 
truth  herein,  is  at  last  to  appear  abroad,  for 
the  satisfaction  of  these  nations,  and  Europe 
perhaps,  touching  the  mystery  and  consequence 
of  such  designs.  I  hope  I  have  goqd  equity  on 
my  side,  to  presame  to  dedicate  the  same  to 
^onr  royal  name  and  patronage,  and  to  no' 
other;  because  I  am  well  assured,  both  the 
rise  and  progress  thereof,  hath  wholly  sprung 
from  an  inbred  indelible  love  and"  loyalty  to 
your  majesty  and  kingdoms,  as  its  support  and 
SDCCess  to  be  owing  (under  God's  extraordinary 
and  miraculous  appearance  for  his  people  in 
its  defence)  to  your  majesty's  gracious  pardon 
of  several  numan  frailties  in  the  management. 

Great  and  m^ny  are  the  arts  and  hoverings 
Cbat  have  been,  and  may  yet  be  used  in  vain 
both  at  home  and  abroad,  to  suppress  and  tra> 
duce  the  evidence,  by  those  who  are  more 
zealous  and  industrious  not  to  be  thought  or 
Bospected,  rather  than  realljr  not  to  be  very 
traitors  and  rebels  against  their  king  and  coun- 
try ;  whose  many  past  treasons  and  encroach- 
ments upon  several  princes,  for  these  last 
thousand  years  in  the  world,  will  prove  their 
inclinations  for  fiitore ;  whereof  there  are  as 
many  tragical  instances  against  youf  majesty's 
4>wii  famUy  and  persoD|  within  fresh  memory 


(and  to  be  made  out  by  new  proofs  out  of  their 
own  mouths  and  records,  if^  need)  as  against 
any  other  of  God's  anointing  and  appointment: 
Your  grandfather  king  James,  though  he 
escaped  their  powder,  is  well  known  oot  to 
have  escaped  tneir  poison.  Your  other  grand* 
father,  Henry  the  fourth  of  France,  was  baselj 
and  Tillainously  stabbed  in  the  heart,  which  he 
had  designed  and  bequeathed  after  his  death 
unto  them,  notwithstanding  all  the  iodulgencefe 
aiid  immunities  that  the  heart  of  man  could 
wish^or  desire,  which  he  had  granted  them  in 
his  life.  Who  besides  these,  were  the  first  au* 
thors  and  contrivers  of  the  iate  unnatural  war, 
by  their  known  diabolical  art  of  inflaming 
parties  and  passions  against  each  other,  and  o£ 
your  royal  father's  unspeakable  sufferings  and 
barbarous  usage  ?  It  was  these  that  brought 
him  to  his  end,  and  flourished  swords,  and 
triumphed  over  his  dead  body,  whom  they  durst 
not  approach  when  living.  What  shall  I  saj 
of  him  who  then  cried  out,  *  Now  is  the  enemy 
<  of  God  and  of  his  Church  fallen  ?  I  believe 
your  majesty  hath  been  well-informed  of  the 
traitorous  exeaitioners,  but  hardly  at  all  of  the 
Putney-projectors,  who  were  ib  most,  if  not  all 
the  councils  that  contrived  his  ruin.  What 
broke  the  Uxbridffe-Treaty,  but  the  Eomish  in- 
terest and  policy  r  Who  continued  to  baffle  all 
designs  of  peace  und  settlement  to  this  nation^ 
and  prosperity  to  your  majesty's  family,  but 
chose  incendiaries  ?  It  may  not  be  inconvenient 
to  remind  with  what  zeal  and  interest  they  .did 
persuade  the  Scots  in  1650,  to  impose  that 
upon  your  majesty  which  your  royal  law  hath 
forbidden  others;  for  the  effecting  whereof 
some  thousands  of  pounds  were  spent  and  given 
by  tbcra.    After  yoor  majesty'ft  escape  at  Wm>« 
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cester,  how  did  tbe^^,  above  all  men,  endeaTour 
to  betray  and  sacrifice  jour  majesty  into  the 
hands  of  yuur  enemies  f  And  who  was  it-that 
was  to  pay  the  diousaad  {>ound  prumised  for 
your  being  discovered  and  taken,  but  Father 
Joseph  Simmond?^  and  Father  Carleton  Cohnp- 
ton,  both  Jesuits  ?  It  is  true,  that  0(ie  or  two  of 
the  Romish  persuasion,  amongst  many  loyal 
and  faitlifyl  protestants,  male  and  female,  might 
then  have  contributed  to  your  majesty^s  deliver- 
ance :  But  have  not  such  been  well  lessened 
and  reproached,  and  called  fools  by  their  own 
party,  for  this  grain  of  loyahy,  more  owing  to 
their  English  blood  than  Romish  prhiciples  ? 

The  popish  lord  is  not  forgotten,  or  unknown, 
who  brought  a  petition  to  the  iaie  Regicides  and 
Usurpers,  signed  by  about  500  principal  papists 
ill  England^  wherein  was  promised  upon  con- 
dition of  a  Toleration  of  the  popish  religion 
bere  by  a  law,  their  joint  resolution  to  abjure 
and  exclude  the  family  of  the  Stuarts  for  ever, 
from  their  undoubted  right  to  the  crown. 
liVho  more  disheartened  the  loyalty  and  pati- 
ence of  your  best  subjects,  than  their  confident 
•criblers,  White  and  others?  And  Milton  was 
a  known  frequenter  of  a  popish  club.  Who 
Inore  forward  to  set  up  Cromwell,  and  to  put 
the  crown  of  our  kings,  upon  his  head,  tlian 
they  ?  Give  me  leave  to  tell  your  mnjesiy,  that 
bis  new  fongled  government  was  contrived  by 
a  popish  priest,  and  Lambert,  a  papist  f<»r 
above  these  30  years.  Who  betrayed  your 
majesty's  secrets  and  cocmcils  during  your  exile, 
bat  thty,  even  the  Benedictine  Monks,  where- 
of a  whole  convent  was  maintained  with  a  Ur»e 
annuity  by  the  late  Usurper  for  such  nse  and 
purpose?  And  be  (Manning)  that  was  caught 
and  executed  by  your  majesty^s  justice  for  such 
treachery,  was  of  the  same  red-letier,  and  had 
Masses  sung  for  him  after  his  death,  as  an  usual 
reward  and  plaister.  After  your  majesty's  es- 
4aipe  from  £ngland,  what  promises  did  they 
inake  to  Cromwell,  to  persuade  the  French 
king  for  your  banishment  out  of  France?  and 
what  interest  they  made  use  of  in  order  there- 
unto, can  be  made  appear  to  their  'disgrace. 
I  shall  leave  it  to  your  majesty  to  call  to  mind 
their  usage  of  your  royal  person  when  in  Flan- 
ders :  And  a  noble  peer  surviving,  is  able  to 
Speak  aloud  what  was  there  intended  against 
you,  to  prevent  your  majesty  from  your  right 
to  reign  over  us.  The.prebent  Delation  upon 
oath,  and  most  true  to  a  tittle,  and  sir  £d- 
inondhury  Godfrey's  usage,  is  sufficient  to  con- 
vince all  unbiassed  judges,  how  little  they  have 
flagged  or  degenerated  from  their  wonted 
bellish  phocipleH  and  natures. 

How  little  therefore  the  criminals  concerned 
in  this  plot  deserve  from  your  majesty,  the 
•vorid  will  better  judge,  if  iljey  will  but  con- 
iider  how  graciously  your  majesty  hath  dealt 
fvith  them,  and  connived  at  -them,  while  the 
rigour  of  the  law  was  let  loose  upon  yottr  other 
liisseotmg  suljects,  who  yet  continued  more 
i|uict  and  loyal  under  their  pressures  and  pro- 
rocationS)  than  these  under  favours  and 
cvr«6M.    Hatb  not  jout  majeety.  faa»tfded 


the  hearts  and  affections  of  your  best  sa^'tecb, 
and  much  of  royal  honour,  in  appeanng  tor  ik 
late  indulgence  with  frustration,  to  win  sad 
oblige,  if  possible,  these  everlasting  holy  en- 
throats  ? 

But  what  arguments  of  clemency  and  g^sce 
can  persuade  them  to  be  true  to  ibeir  naioisi, 
who  profebS  allegiance  out  of  conscience  to  i 
foreign  contrary  sovereign  ?  Or  liow  csa  you 
majesty  expect  truth  and  sincerity,  where  trea- 
sons and  lies  are  virtues  and  merits?  They  are 
by  an  orderly  conspiracy  wholly  govcraeH  bj 
priests,  their  priests  by  their  bishops,  and  dior 
bishops  by  their  popes ;  the  sum  of  whose  idi- 
gion,  or  ungodly  ambition  rather,  or  that  whick 
we  call  Popery,  consists,  in  a  word,  in  an  Aoiti* 
christian  pretence  of  a  Fifth  Monarchical  Soie- 
reignty  over  all  the  kings  and  princes  Ki/i  Chrii- 
4endom,  as  is  of  late  irrefiragably  derooostratcd 
b^  the  right  rererend  and  learned  bishop  of 
I^ncoln;  yea  in  an  higher  nsurpatioo  opoo 
Christ's  eternal  and  peculiar  sovereigoty  owr 
men's  hearts  and  judgments,  as  is  likeviK 
evinced  by  another  worthy  pen  and  saffcrcr,iii 
his  treatise  of  Tbe  right  Sovereign  of  the  Heart 
They  therefore  that  brutisbly  and  traitorooiij 
surrender  their  souls  oVer  into  impticit  tlavery 
to  an  impostor,  what  allegiance  can  they  reserre 
inviolable  with  all  sober  and  true  Chnsdass, 
either  to  king,  or  Christ,  or  conscience? 

I  question  not,  great  sir,  but  that  he  in  «liaie 
hands  are  the  hearts  of  princes,  will  in  dae 
fully  convince  your  majesty  of  all  their  uo«e^ 
thy  principles  and  practices,  and  of  my  iowgnty 
too,  how  strange  soever  some  open  or  Mcret 
Papists,  whom  tima  also  nnay  discover,  bait 
endeavoured  to  represent  me.  Till  ikat  tiiN 
I  commit  my  cause  to  tbe  most  rigbteooi  aid 
all-seeing  Judge,  with  a  resolution  to  preseiat 
through  bis  assistance  in  my  truth  and  tetciisosy 
against  all  discouragements  or  terrors,  or  hba- 
disbments  either,  to  the  last  gasp. 

And  next  to  Christ  and   the  trodi,  IM 
with  the  utmost  of  breath  and  power,  acGoidio| 
to  my  oath  and  duty,  in  wimt  place  and  sunos 
soever  I  am,  endeavour  to  be  found  ever  layil 
and  trae  to  ^our  majesty  in  all  your  rigfatiM 
honours,  as  all  good  subjects  and  cfariitisM 
ought,  and  as  I  iind  this  noble  and  loyal  ]nr* 
liament  are  resolved  to  be  to  ao  hair,  or  so  a* 
pression  ;  and  therefore  cannot  forbear  to  pay 
to  God  out  of  my.  sincerity  and  xeal  for  pwc 
peace  and  concord   between  king  and  peflfl^ 
that  seeing  your  m,ajesty  must  highly  trait  asai 
or  other  fur  your  necessary  ease  and  Mp,  tint 
God   would  pot  it  into  your  majesty's  facvt 
more  to  trust  and  rely  upon  your  two  Hotaa 
of  Parliament  (who  will  be  most  tnietoyov 
laws,  and  ctmsequently  both  to  you  and  yo* 
people)  than  to  any  single  minister  or  oiiniKes 
whatsoever,  unaccountably,  who  may  p«K"^ 
to  morff  loyalty,  or  more  comply  with  any  ^ 
mour,  or  hnman  frailty  of  your  majesty's  ^ 
are  not  true  friends  either  to  your  laiq^i  ^ 
their  country,  or  themselves  therein;  bot«*^ 
and  prefer  an  imperial  paramoant  selt^^* 
losC|  Mfora  all;   whicb  your  majesty  by  ^ 
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nust  be  brought  unworthily  to  serve  arid 

"e^  to  public  disturbance  always,  and  tliO 

»   of  themselves  and    their   p  >s:erity, 

m1,  by  God's  just  vengeance. 

^  suggestion  which  such  tempters  use, 

\t  rules  by  will,  is  more  great,  or 

>g,  than   a   king   that  rules  by 

'   of*  the   retinue  best  proves 

rd ;    the   one  being  bat  a 

the  other,  like  God,  is  a 

s.    No  prince  was  ever 

than 
more 


generous 
ndigna- 

"^^  '-   \   ^  '  jjerson, 

"#  ^  ..uerers  of  your 

.  .suanity,  and  disturb- 

.^  will  make  your  majesty  so  aniia- 
.  ucceptable  in  the  eyes  of  God  and  man, 
..iU  your  name  and  memory  blessed  and  glori- 
ous for  ever,  as  the  copying  of  the  laws  of  our 
Saviour  in  your  life,  by  a  decent  paternal  ex- 
ample before  the  sons  and  daughters  of  your 
people,  to  iucrease  the  fear  of  God  and  its  con- 
sequences amongst  us:  it  being  the  chief  end 
and  work  of  all  supreme  powers,  to  suppress 
vice,  and  encourage  Tirtue  amongst  their  charge 
according  to  St.  Paul,  Romans  13,  which  is  best 
done  abroad,  when  first  and  effectually  begun 
at  bonie  in  your  own  liouie  and  family,  accord* 
ing  to  the  same  apostle,  1  Tim,  3,  by  banishing 
all  vicious  livers  from  your  presence  apd  con- 
verse, and  advancing  ^the  virtuous    in  their 
stead :  by  the  neglect  of  which  principal  part 
of  their  royal  trust  and  oihde,  princes  depose 
themselves,  as  useless .  before  God  and  their 
own  conscieoces  whatever  may  be  their  state 
cur  glory  in  faot,  and  by  hunan  laws  aud  power 
before  men. 

That  your  majesty  therefore  may  long  live 
to  be  a  great  asserter  of  laws,  of  the  laws  of 
Christ  in  your  own  soul,  to  your  eternal,  9U)d  of 
Ibe  good  laws  of  this  laod,  to  the  temporal  high 
pe£\ce  and  felicity  of  your  majesty  and  people, 
.  and  abound  in  all  the  blessings  of  this  and  the 
other  life,  health,  graee,  wisdom,  wealth>power, 
and  victory  over  all  your  enemies  and  tempta- 
tions, shall  be  ever  the  study  and  prayers  of 
your  ms^esty's  most  bumble  and  most  loyal 
#ubjeot  and  servant,  TtTUS  Oatbs. 


[HS4 

daily  clamours  of  these  execrable  votaries  for 
the  Kuutish  interest  stirred  me  up  thereunto,  by 
charging  the  Protestants  with  the  borrid  design; 
and  the  indiiect  course  of  a  Bookseller,  who 
falsely  aud  imperftctly  presumed  to  print  the 
same,  to  my  great  wrong  a'ld  detriment.  It 
was  presented  to  his  majesty  i)ip  13th  of  August 
last,  by  the  means  and  introduction  of  that  wor- 
thy,and  honest  gentleman  Mr.  Chn&topher 
Kirkby  ;  as  likewise  sworn  upon  oath  on  the 
6th  of  September  following,before  sir  Ji.dmond« 
bury  Godfrey  by  myself;  and  the  .28th  of  the 
same  month,, before  the  Lords  and  others  of  bis 
majesty's  most  honourable  privy  council :  and 
the  proceedings  afterwards  made  upon  the  same 
being  sufficiently  known,  I  shall  not  trouble 
thee  with  at  present ;  but  leave  the  whole  to 
thy  candid  consideration,  taking  my  leave  of 
thee  at  present,  and  will  ever  appear  thy  beany 
well-wisher  and  servant  in  Jesus  Christ, 
April  15,  1679.  Titus  Gates." 


Courteous  Reader, 
I  here  present  thee  with  a  short  Narrative,  or 
.Minutes,  till  I  may  find  an  opportunity  to  put 
forth  my  larger  Account  and  Journal ;  in  which 
the  wliole  mystery  of  this,  hellish  Plot  shall  be 
snore  folly  laid  open.  It  is  true,  I  did  not  ah- 
fMlutcl|c  d««ga  xhift  for.  the  press^  had  not  the 


A  true  and  exnctNAnaATivz  of  the  Hokrio 
Plot  and  Conspiracy  of  the  Popish  Party 
against  the  Life  of  his  sacred  Majesty,  the 
Government,  and  the  Protestant  Religion. 

'  I.  Richard  Strange,  provincial,  John  Keins, 
Basil  Langwortb,  John  Fenwick,  and  Mr.  Har- 
court,  Jesuits,  did  write  a  treasonable  letter  to 
one  Father  Suiman,  an  Irish  jesnit  at  Madrid, 
in  the  kingdom  of  Spain,  in  which  was  contain- 
ed their  plotting  and  contriving  a  rebellion  in 
Scotland,  of  the  presbyterians  against  the  epis- 
copal government ;  in  order  to  which  they  nad 
employed,  one  Matthew  Wright,  and  William 
Morgan,  and  one  Mr.  Ireland  to  go  and  preach, 
nnder  the  notion  of  presbyterians,  and  give  the 
disafiected  Scots,  a  true  understanding  of  their 
sad  state  and  condition,  in  which  they  were,  by 
reason  of  the  episcopal  tyranny,  exercised  over 
them :  and  withal  to  tell  them,  they  had  now  a 
fair  opportunity  to  vindicate  their  liberty  and 
religion;  and  that  it  could  be  done  by  no  other 
way  but  by  the  sword ;  and  that  now  the  king; 
was  so  addicted  to  his  pleasures,  that  he  would, 
and  could  take  but  little  care  in  that  concern. 
And  in  the  said  letter  it  was  expressed,  that 
they  had  gotten  an  interest  in  his  royal,  high- 
ness, but  they  would  deal  with  him  as  they 
thought  fit ;  and  that  th€y  were  resolved  to  use 
all  means  to  weaken  the  king  of  £ngland*s  inte- 
rest, by  informing  his  friends  of  his  own  intent 
to  betray  them  mto  the  hands  of  a  foreign 
power,  to  wit,  to  send  them  to  fall  by  the  sword 
m  the  French  king's  wars,  against  the  confede- 
rate princes,  which  letter  bore  date  of  April 
19th,  a  S.  lerr,  and  29th,  N.  8. 

II.  That  the  persons  abovementiooed  gave 
the  deponent  10/.  to  carry  the  said  letters  to 
the  said  Father  Suiman  into  the  kingdom  of 
Spain  to  Madrid;  the  said  Father  Suiman  beinr 
their  procurator  general  for  the  kingdom  of 
England  and  Ireland ;  and  in  order  to  which 
message,  the  depouent  embarked  himi>elf  in  the 
ship  called  the  Bisc^  Merchant^  whereof  Luke 
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cester,  how  did  Uie;^,  above  all  men,  endeavour 
to  betray  and  sacrifice  your  niajesty  ioto  die 
hands  of  yuur  enemies  f  And  who  was  it'tliat 
was  CO  pay  the  thousand  pound  promised  for 
your  being  discovered  and  taken,  but  Father 
Joseph  Simmonds,  and  Father  Carleton  Co^p* 
ton,  both  Jesuits  ?  It  b  true,  that  one  or  two  of 
the  RoQiish  persuasion,  amungst  many  loyal 
and  faitl^fyl  protestants,  male  and  female,  might 
then  liave  contributed  to  your  majesty's  defiver- 
ance :  But  have  not  such  been  well  lessened 
and  reproached,  and  called  fools  by  their  own* 
party,  for  this  grain  of  loyalty,  more  owing  to 
their  English  blood  than  Bomish  prhiciples  ? 

The  popish  lord  is  not  forgotten,  or  unknown, 
who  brought  a  petition  to  the  late  Regicides  and 
Usurpers,  signed  by  about  500  principal  papists 
III  England;  wherein  was  promised  upon  oon* 
dition  of  a  Toleration  of  the  popish  religion 
bere  by  a  law,  their  joint  resolution  to  abjure 
and  exclude  the  family  of  the  Stuarts  for  ever, 
from  their  undoabted  right  to  the  crown. 
Who  more  disheartened  the  loyalty  and  pati- 
ence of  your  best  subjects,  than  their  confident 
•criblers,  White  and  others?  And  Milton  was 
a  known  freauenter  of  a  popish  club.  Who 
Inore  forward  to  set  up  Cromwell,  and  to  put 
the  crown  of  our  kings,  upon  his  head,  tlmn 
they  ?  Give  me  leave  to  tell  your  majesiy,  that 
bis  new  fangled  government  was  contrived  by 
a  popish  priest,  and  Lambert,  a  papist  for 
above  these  30  years.  Who  betrayed  your 
majesty's  secrets  and  councils  during  your  exile, 
bat  they,  even  the  Benedictine  Monks,  where- 
of a  whole  convent  was  maintained  with  a  large 
annuity  by  the  late  Usurper  for  such  use  and 
purpose?  And  he  (Manning)  that  was  caught 
and  executed  by  your  maje!>ty*s  justice  for  such 
treachery,  was  of  the  same  red-letter,  and  had 
Masses  sung  for  him  after  his  death,  as  an  usual 
reward  and  plaister.  After  your  majesty's  es- 
4aipe  from  England,  what  promises  did  they 
make  to  Cromwell,  to  persuade  the  French 
king  for  your  banishment  out  of  France?  and 
what  interest  they  made  use  of  in  order  there- 
unto, can  be  made  appear  to  their  disgrace. 
I  shall  leave  it  to  your  majesty  to  call  to  mind 
their  usage  of  your  royal  person  when  in  Flan- 
ders :  And  a  noble  peer  surviving,  is  able  to 
apeak  aloud  what  was  there  intended  against 
you,  to  prevent  your  raiyesty  from  your  right 
to  reign  over  us.  The .  present  Delation  upon 
oath,  and  most  true  to  a  tittle,  and  sir  Ed- 
mondhury  Godfrey's  usage,  is  sufficient  to  con- 
vince all  unbiassed  judges,  how  little  they  have 
flagged  or  degenerated  from  their  wonted 
hellish  principles  and  natures. 

How  little  therefore  the  criminals  concerned 
in  this  plot  deserve  from  your  majesty,  the 
•rorld  will  better  judge,  if  they  will  but  con- 
lider  how  graciously  your  majesty  hath  dealt 
with  them,  and  connived  at  them,  while  the 
rigour  of  the  law  was  let  loose  upon  yoOr  other 
dissenting  sutjects,  who  yet  continued  more 
i|uict  and  loyal  under  their  pressures  and  pro- 
rocatioos,  than  these  under  favours  and 
cvfKe«*    Hath  oot  yout  majesty,  faavardcd 


the  hearts  and  affections  of  your  best  su^xecta, 
and  much  of  royal  honour,  in  appearing  tor  the 
late  indulgence  with  frustration,  to  win  and 
oblige,  if  possible,  these  everlasting  holy  cut- 
throats ? 

But  what  arguments  of  clemency  and  gi ace 
can  persuade  them  to  be  true  to  their  natural, 
who  profess  allegiance  out  of  conscience  to  a 
foreign  contrary  sovereign  ?  Or  liow  cau  your 
majesty  expect  truth  and  sincerity,  where  trea- 
sons and  lies  are  virtues  and  merits?  They  are 
by  an  orderly  conspiracy  wholly  governed  by 
priests,  their  priests  by  their  bishops,  and  their 
bishops  by  their  popes;  the  sum  of  whose  reli- 
gion, or  ungodly  ambition  rather,  or  that  which 
we  call  Popery,  consists,  in  a  word,  in  an  Anti* 
christian  pretence  of  a  Fifth  Monarchical  Sove- 
reignty o\-er  all  the  kings  and  princes  oi  Chris- 
tendom, as  is  of  late  irrefragably  demonstrated 
by  the  right  reverend  and  learned  bishop  of 
JUncoln;  yea  in  an  higher  usurpation  opon 
Christ's  eternal  and  peculiar  sovereignty  over 
men's  hearts  and  judgments,  as  is  likewise 
evinced  by  another  worthy  pen  and  saSerer,  in 
his  treatise  of  The  right  Sovereign  of  the  Heart. 
They  therefore  that  brutisbly  and  traitorously 
surrender  their  souls  oVer  into  implicit  slavery 
to  .an  impostor,  what  allegiance  can  they  reserve 
inviolable  with  all  sober  and  true  Christians, 
either  to  king,  or  Christ,  or  conscience? 

I  question  not,  great  sir,  but  that  he  in  whose 
hands  are  the  hearts  of  princes,  will  in  time 
fully  convifice  your  majesty  of  all  (heir  unwor^ 
thy  principles  and  practices,  and  of  my  integrity 
too,  how  Strange  soever  some  open  or  secret 
Papists,  whom  tima  also  may  discover,  bavt 
endeavoured  to  represent  me.  Till  that  time 
I  commit  my  cause  to  the  most  righteoQs  and 
alKseeing  Judge,  with  a  resolution  to  presevere 
through  bis  assistance  in  my  truth  and  testimony 
against  all  discouragements  or  terrors,  or  blan« 
disbments  either,  to  the  last  gasp. 

And  next  to  Christ  and  the  truth,  I  shall 
with  the  utmost  of  breath  and  power,  according 
to  my  oath  aod  duty,  in  what  place  and  station 
soever  I  am,  endeavour  to  be  found  ever  loyal 
and  true  to  your  majesty  in  all  your  rights  and 
honours,  as  all  good  subjects  and  christians 
ought,  and  as  I  lind  this  noble  and  loyal  par* 
linment  are  resolved  to  be  to  ao  hair,  or  an  ex- 
pression ;  and  therefore  cannot  forbear  to  pray 
to  God  out  of  my  sincerity  and  zeal  for  public 
peace  and  concord  between  king  and  people, 
that  seeing  your  majesty  must  highly  tru&t  some 
or  other  fur  your  necessary  ease  and  help,  that 
God  would  put  it  into  your  majesty's  heart 
more  to  trust  and  rely  upon  your  two  Houses 
of  Parliament  (who  will  be  most  true  to  your 
laws,  and  ctmsequently  both  to  you  and  your 
people)  than  to  any  single  minister  or  ministers 
whatsoever,  unaccountably,  who  may  pretend 
to  moror  loyalty,  or  more  comply  with  any  biF- 
mour,  or  human  frailty  of  your  majesty's,  bot 
are  not  true  friends  eitlier  to  your  msjesty,  or 
their  country,  or  themselves  therein ;  bot  erect 
and  prefer  an  imperial  paramount  self«end,  or 
lost|  Mora  all;   whicb  your  maje6ty  by  tbeir 
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daily  clamours  of  these  execrable  rotaries  for 
the  Rumish  interest  stirred  me  up  thereunto,  by 
charging  the  Proie»ittnts  with  the  horrid  design; 
and  the  indnect  course  of  a  Bookseller,  who 
falsely  aud  iinperft^ctly  presumed  to  print  the 
sauie,  to  my  great  wront;  a* id  detriment.  It 
was  presented  to  hisniajesty  the  13th  of  August 
last,  by  the  means  and  introduction  of  that  wor- 
thy, and  hcoesc  gentleman  Mr.  Christopher 
Kirkby  ;  as  likewise  sworn  upnfi  oath  on  the 
6th  of  September  fullowing^before  sir  iidmond- 
bury  Godl'rey  by  myself;  and  the  28th  of  the 
same  months, before  the  Lords  and  others  of  bis 
majesty's'most  honourable  privy  council :  and 
the  proceedings  afterwards  made  upon  the  same 
being  sutficiently  known,  I  shall  not  trouble 
thee  with  at  present ;  hut  leave  the  whole  to 
thy  candid  consideration,  taking  my  leave  of 
thee  at  present,  and  will  ever  appear  thy  hearty 
welt-wisher  and  servant  in  Jesus  Christ, 
April  15,  1679.  Titus  Gates/ 


aurt  must  be  brought  unworthily  to  serve  arid 
promote,  to  public  disturbance  always,  and  the 
confusion  of  themselves  and  tiieir  p  .st'erity, 
most  an  end,  by  God's  just  vengeance. 

It  is  a  false  suggestion  which  such  tempters  use, 
^hat  a  king  that  ruleb  by  will,  is  more  great,  or  , 
giorioui),  or  strong,  than  a  kiiig  that  rules  by 
law.  The  quality  of  the  reriooe  best  proves 
the  state  of  the  lord ;  tlie  one  being  but  a 
king  ot  slaves,  while  the  other,  like  God,  is  a 
king  of  kings  and  hearts.  No  prince  was  ever 
more  absolute  to   have  what  be  wished,  than 

aueen  Elizabeth,  who  wished  for  nothing  more 
lan  the  subjects  rights  and  welfare.' 
Your  majesty  being  so  often  marked  out  for 
destruction  by  these  conspirators,  is,  and  ought 
to  be  as  great  a  proof  and  demonstration  to 
your  people,  that  the  Papists  themselyes  hold 
ypu  not  their  friend,  as  any  act  of  parliament 
against  tongues,  but  especially  your  generous 
resentment  and  proportionable  royal  indigna* 
iion  against  these  assassinatesof  your  person, 
and  destroyers  of  our  cities,  murderers  of  your 
subjects,  corrupters  of  Christianity,  and  disturb- 
ers of  mankind. 

But  nothing  will  make  your  majesty  so  amia- 
ble and  acceptable  in  the  eyes  of  God  ond  man, 
aud  your  name  and  memory  blessed  and  gl()ri> 
oQS  forever,  as  the  copying  of  the  laws  of  our 
Saviour  in  your  life,  by  a  decent  paternal  ex- 
ample before  the  sons  and  daughters  of  your 
people,  to  iucrease  the  fear  of  God  and  its  con- 
deque  uces  amongst  us :  it  being  the  chief  end 
and  work  of  all  supreme  powers,  to  suppress 
vice,  and  encourage  virtue  amongst  their  charge 
accordmg  to  St.  Paul,  Romans  13,  which  is  best 
done  abroad,  when  first  and  effectually  begun 
at  home  in  your  own  liouie  and  family,  accord* 
ing  to  the  same  apostle,  1  Tim.  3,  by  banishing 
all  vicious  livers  from  your  presence  and  con- 
verse, and  advancing  the  virtuous  in  their 
stead :  by  the  neglect  of  which  principal  part 
of  their  royal  trust  and  office,  princes  depose 
themselves,  as  useless .  before  God  and  their 
<»wn  consciences  whatever  may  be  their  state 
cur  glory  in  fact,  and  by  human  laws  aud  power 
before  men. 

That  your  majesty  therefore  may  long  live 
to  be  a  g^eat  asserter  of  laws,  of  the  laws  of 
Christ  in  your  own  soul,  Co  your  eternal,  and  of 
%he  good  laws  of  this  land,  to  the  temporal  high 
pes^ce  and  felicity  of  your  mi^esty  and  people, 
.  and  abound  in  all  the  blessings  of  this  and  the 
other  life,  health,  grate,  wisdom,  wealth,power, 
and  victory  over  all  your  enemies  and  tempta- 
tionsy  shall  be  ever  the  study  and  prayers  of 
your  ms^esty*s  most  humble  and  most  loyal 
•ubjeot  and  servant,  TiTVS  Oatu. 


Courte(>us  Reader, 
I  here  present  thee  with  a  short  Narrative,  or 
.Minutes,  till  I  may  find  an  opportunity  to  put 
forth  my  larger  Account  and  Journal ;  in  which 
the  whole  mystery  of  this.heUish  Plot  shall  be 
more  fully  laid  open.  It  is  true,  I  did  not  ab- 
•oiotel|c  dc»£B  xhift  for.  the  prcss^  bad  Dot  the 


A  true  and  exact  Narrative  of  the  Hor&id 
Plot  and  Conspiracy  of  the  Popish  Party 
against  the  Life  of  his  sacred  Majesty,  the 
Government,  and  the  Protestant  Religion. 

'  I.  Richard  Strange,  provincial,  John  Keios, 
Basil  Latigworth,  John  Fenwick,  and  Mr.  Har* 
court,  Jesuits,  did  write  a  treasonable  letter  to 
one  Father  Suiman,  an  Irish  Jesuit  at  Madrid, 
ih  the  kingdom  of  Spain,  in  which  was  contatn- 
ed  iheir  plotting  and  contriving  a  rebellion  in 
Scotland,  of  the  presbyterians  against  the  epis* 
copal  government :  in  order  to  which  they  bad 
employed  one  Matthew  Wright,  and  William 
Moi^an,  and  one  Mr.  Ireland  to  go  and  preach, 
under  the  notion  of  presbyterians,  and  give  the 
disaffected  Scots,  a  true  understanding  of  their 
sad  state  and  condition,  in  which  they  were,  by 
reason  of  the  episcopal  tyranny,  exercised  over 
them :  and  withal  to  tell  them,  they  had  now  a 
fair  opportunity  to  vindicate  their  liberty  and 
religion;  and  that  it  could  be  done  by  no  other 
way  but  by  the  sword ;  and  that  now  the  king; 
was  so  addicted  to  his  pleasures,  that  he  would, 
and  could  take  but  little  care  in  that  concern. 
And  in  the  said  letter  it  was  expressed,  that 
tliey  had  gotten  an  interest  in  his  royal,  high- 
ness,  but  they  would  deal  with  him  as  they 
thought  fit ;  and  that  they  were  resolved  to  use 
all  means  to  weaken  the  king  of  England's  inte» 
rest,  by  informin^^  his  friends  of  his  own  intent 
to  hetray  them  into  the  bands  of  a  foreign 
power,  to  wit,  to  send  them  to  fall  by  the  sword 
in  the  French  king's  wars,  against  the  confede- 
rate princes,  which  letter  bore  date  of  April 
i9th,  a  S.  1677,  and  39th,  N.  S. 

II.  That  the  persons  abovementioned  gave 
the  deponent  10/.  to  carry  the  said  letters  to 
the  said  Father  Suiman  into  the  kingdom  of 
Spain  to  Madrid;  the  said  Father  Suiman  heine 
their  procurator  general  for  the  kingdom  of 
En^and  and  Ireland  ;  and  in  order  to  which 
message,  the  deponent  embarked  himsielf  in  tlie 
ship  wlWd  the  Bisci^  Mecchan^  whereof  Lukm 
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Roch  was  then  master,  to  go  for  Bilbao,  and 
there  took  mules  for  Valiadolid,  but  staying  a 
dvf  at  Burgos  in  Spain,  the  deponent  broke  up 
die  said  letters,  and  found  these  .contents  in 
the  same. 

III.  That  they  of  the  society  of  Jesus,  in  the 
Eoglish  seminary  at  St.  Omers,  sent  a  mission 
of  twelve  students  into  the  kingdom  of  Spain, 
▼iz.  eight  to  Valladolid,  and  four  to  Madrid, 
(there  being  English  colleges  in  both  places)  io 
order  to  study  philosophy  and  divinity ;  which 
naissioners  were  sent  by  Richard  Ashb v,  Richard 
Peters,  Nicholas  Blundcll,  and  Charles  Peters, 
as  appeared  by  the  patents  of  the  several  mis- 
sioners,  by  which  they  had  power  to  demand 
admission  in  the  respective  colleges  to  which 
they  were  sent,  which  missioners  were  obliged 
by  the  Jesuits  of  the  colleges,  to  renounce  their 
allegiance  to  bis  majesty  of  Great  Britain, 
in  the  hearing  of  the  deponent ;  and  those  of 
Valladolid  were  taught  by  Daniel  Armstrong, 
Jesuit,  minister  of  the  English  college  at  Valla- 
<iolid,  that  the  said  oath  of  allegiance  is  hereti- 
cal, an  tichristian,  and  devilibh;  and  that  Charles 
Stuart  the  king  of  England  is  no  lawful  king, 
but  comes  of  a  spuriaiis  race,  and  that  his 
father  was  a  black  Scotchman,  and  oot  king 
Cliarles  the  Firsts  this  was  delivered  in  a  ser- 
mon, Sept.  29,  1677,  to  the  students  there, 
which  sermon  the  deponent  did  hear,  and  in 
this  sermon  the  said  Daniel  Armstrong  in  plain 
words  did  say,  that  the  king  of  England  was  iT 
bastard ;  now  this  Daniel  Armstroi»g  goeth  in  ^ 
Spain  by  the  name  of  Joseph  Mundford,  in 
Spanish,  P«  Joseph  Montefortio. 

IV.  That  the  said  Daniel  Armstrong,  alias 
Joseph  Mundford,  did  bring  letters  from  St. 
Omers  to  the  English  college  at  Valladolid  to 
the  Fathers  of  that  college,  written  in  Latin 
(they  heiog  Spaniards^  in  which  it  was  express- 
ed and  related  from  tae  Fathers  of  St.  Omers, 
that  the  Father  of  the  Society  in  London  had 
procured  one  Father  Beddingfidd  to  be  con- 
lessor  to  his  royal  hiehness,  but  if  they  saw 
liis  rojral  hiehness  did  not  answer  their  ex« 
pectations,  they  would  dispose  of  him  as  they 
did  intend  to  dispose  of  bis  brother  the  king, 
which  they  hoped  to  effect  within  a  year:  which 
letters  bore  date  June  10, 1677,  aod-subscribed 
by  Richard  Ashby,  •alias  Thimbleby,  rector  of 
the  English  seminary  of  the  Society  of  Jesus  at 
St.  Omers,  Richard  Peters,  minister,  Edward 
Nevill,  prefect  of  the  studies,  Charles  Peters, 
prefect  uf  the  sodality,  Thomas  Fermo'r,  prefect 
of  manners :  which  letters  the  deponent  saw 
and  read  in  the  month  of  September  at  Valla- 
dolid in  the  kingdom  of  Spain. 

V.  That  Father  Suiman  abovementioned 
wrote  to  the  English  college,  to  the  Fathers 
there,  that  the  kine  oi  England  was  poisoned, 
to  the  great  joy  of  the  English  Fathers,  and  that 
they  would  serve  king  James  so,  if  be  did  not 

g've  them  good  assurance  of  bringing  in  of  the 
Btholic  religion,  and  of  rooting  out  Protestant 
religioik;  this  letter  bore  date  July  1,  1677, 
tnd  was  Men  and  read  by  Ibe  deponent  at  Val- 


ladolid,  in  the  month  of  July,near  the  latter  end. 

VI.  That  one  Father  John  Blake,  alias  Cross, 
who  went  with  the  four  students  to  Madrid, 
did  bring  letters  from  Richard  Strange,  pro- 
vincial of  the  Jesuits,  and  one  Father.  Grey  a 
Jesuit,  and  John  Keines,  to  Father  Suiman 
above-mentioned,  in  which  was  specified,  that 
all  diligence  was  used  by  the  said  Richard 
Strange,  Father  Grey,  and  John  Keines,  to  pro- 
cure some  persons  to  dispatch  the  king,  and  to 
put  a  period  to  his  days,  which  letter  bore  date 
June  10,  1677,  N.  S.  And  now  the  deponent 
beingjsent  to  Madrid  in  the  month  of  August, 
read  it  in  Father  Suimau's  chamber,  he  shewing 
it  also  at  the  same  time  to  James  archbishop  of 
Tuam,  in  the  kingdom  of  Ireland. 

VII.  That  the  said  Father  Suiman  received 
another  letter  bearing  date  July  20, 1677,  N.  S. 
firom  Richard  Strange,  Father  Grey,  John 
Keines,  Basil  Langworth,  John  Fen  wick,  Father 
Ireland,  and  Father  Harcourt,  in  which  iliey  did 
manifest,  that  they  were  very  sorry  for  inform- 
ing him,  that  he  might  assure  himself  that  the 
business  was  done,  their  man  William  being 
faint  hearted,  could  not  then  do  it,  though  be 
had  J, 500/.  promised  him  for  his  pains  ;  of 
which  letters  the  English  missionaries  were  one 
by  one  informed ;  those  at  Madrid  by  John 
Cross,  alias  Blake,  and  those  at  Valladolid,  by 
Daniel  Armstrong,  Jesuits:  Which  letter  of 
the  20th  of  July,  the  deponent  saw  in  the  cham- 
ber of  the  said  Suunan  at  Madrid;  at  the  same 
time  when  he  saw  the  letters  of  July  the  lOth, 
mentioned  in  the  6th  paragraph  or  number. 

VIII.  That  on  the  Srd  of  November,  N.  S. 
Father  Pedro  Jeronymo  de  Corduba,  provift* 
cial  of  the  Jesuits  in  New  Castile,  did  wnte  (o 
Richard  Strange,  and  John  Keines,  that  if  the 
business  of  dispatching  the  king  of  Eoflaml 
could  be  effected,  they  should  have  10,OOOiL  for 
their  pains  ;  which  letter  the  deponent  brought 
from  Valladolid  to  Bilbao,  and  embarked  in  a 
shin  within  five  days  after  his  arrival  thither, 
and  in  five  days  more  arrived  at  a  little  town 
near  Eieter,  and  in  six  days  more  came  to 
London,  and  delivered  the  letter  4o  Richard 
Strange,  and  when  opened,  it  was  written  in 
Latin,  and  read  by  the  said  Strange ;  and  be 
said,  that  all  means  should  be  used  to  answer 
fiither  Pedro's  expectation.  And  in  the  letter 
to  Strange  was  one  enclosed  to  this  Keines,  by 
the  name  of  Juan  de  Neoporto  de  la  Compania 
de  Jesu  ;  which  letter  the  said  Keines  oflei«d 
the  deponent  to  read,  hot  beine  written  in 
Spanish,  the  deponent  did  not  well  understand 
the  letter,  and  conld  make  but  little  of  it  by 
reason  of  the  Spanish  abbreviations ;  therefbra 
the  said  Strange  did  give  the  deponent  the 
letter  directed  to  himself,  saying,  he  thought  the 
deponent  did  understand  Latin  better  dtan 
Spanish  ;  so  that  tbe  deponent  read  the  said 
letter,  and  in  it  the  contents  above  mentioned  i 
and  the  said  Strange  being  then  ill  upon 
Keines's  bed,  said,  that  be  hoped  Und 
would  strengthen  honest  William's  heart  to  do 
hit  warkt    Now  tbit  honest  WiUiam  la  a  ser- 
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▼ant  to  the  Society  in  Londoa.  This  Strange 
did  then  lay  at  one  Mrsi  Saunders*s  house,  a 
part  of  Wiidhouse  in  Wild  street,  where  the 
deponent  beard  this  discourse  from  the  said 
Strange  and  Keines. 

IX.  That  the  said  Richard  Strange  and  John 
Keines,  Basil  Laiigworth,  Father  Harcourt^ohn 
Fenwick,  Father  Ireland,  Father  Grey,  Father 
Jennison,  Father  Saunders,  and  Father  Eccles- 
don,  did  write  a  letter,  and  suhscribed  it,  and 
sent  it  to  St.  Oniers,  to  Richard  Ashby,  rector 
of  the  English  Seminary  there  ;  in  which  he 
and  the  rest  of  the  Fathers  were  given  to  un- 
derstand that  the  king  was  altogether  given  to 
his  pleasures,  and  that  they  had  an  intent  to 
procure  one  to  stab  him  at  his  court  of  White> 
hall ;  and  if  that  could  not  be  conveniently 
doof^  they  would«employ  one  of  his  physicians 
to  poison  him ;  for  which  work  they  had 
10,000/.  in  the  hands  of  one  Worsly,  a  gold- 
smith in  London  ;  which  money  was  procured 
for  them  by  one  Father  Leshee,  a  French  Jesuit, 
and  confessor  to  the  French  king ;  which  letter 
the  deponent  saw  and  read,  and  saw  it  sub- 
•cribed  by  the  persons  above  mentioned,  and 
carried  it  to  St.  Omers.  He  went  to  Dover  by 
coach,  a  place  in  which  was  taken  up  for  him 
by  the  said  William  their  servant,  whose  name 
indeed  is  John  Groves.  The  letter  that  tlie  de- 
ponent carried  bore  date  the  beginning  of  De- 
cember, O.  S. 

X.  That  letters  were  inclosed  in  this  letter 
aforementioned  to  the  said  Leshee,  in  which 
thanks  was  given  him  by  the  said  Fathers  that 
bad  subscribed  the  said  letter  to  Richard  Ashby, 
for  bis  great  charity  to  them,  and  his  care  for 
the  propagating  the  catholic  religion  ;  and  that 
ftll  means  should  be  used  to  destroy  the  op- 
posers  of  it,  both  root  and  branch  ;  which  let- 
ters bore  date  either  the  6th  or  7th  of  Decem- 
ber, and  the  deponent  carried  them  inclosed  in 
those  of  Richard  Ashby  to  St.  Omers,  and 
from  St.  Omers  to  Paris,  and  delivered  them 
into  the  hands  of  the  said  Fatlier  Leshee,  about 
the  18th  of  December,  as  near  as  the  depo- 
nent can  remember. 

XL  That  other  letters  bearing  date  Decem- 
ber 12, 1677,  were  sent  from  Richard  Strange, 
and  others  of  the  Society  in  London,  to  those 
of  the  Society  in  the  English  Seminary  at  St. 
Omer3,  and  m  them  letters  were  enclosed  to 
Father  Leshee,in  which  they  told  him,  that  they 
bad  stirred  up  the  presbyterians  in  Scotland  to 
a  rebellion  ;  and  that  20,000  would  be  in  arms, 
if  that  bis  majesty  of  France  would  break  with 
the  king  of  England  ;  and  that,  a  way  also  was 
made  for  the  French  king*s  landing  an  army  in 
Ireland  :  And  further,  that  the  Irish  catholics 
were  ready  to  rise  ;  in  order  to  which  there 
were  40,000  black  bills  provided  to  furnish  the 
Irish  soldiers  withal :  Which  letters  were  sub- 
scribed by  Rich.  Strange,  John  Keines,  and 
John  Fen  wick,  and  the  outside  letter  directed 
to  Richard  Ashhy,  rector;  which  letter  was 
•hewed  to  the  deponent  at  his  Return  from 


Paris  to  St.  Omers,  by  the  said  Richard  Ashby  # 
and  told  the  deponent  that  the  letters  to  Lesbe« 
were  carried  by  an  especial  messenger  to  the 
said  Father  Leshee,  for  which  the  said  messen- 
ger had  ten  patacoons  or  royals  of  eight,  as  the 
said  Ashby  informed  the  deponent :  And  the 
said  messenger  was  a  drumi^er,  in  the  town  of 
St.  Omers. 

XII.  That  another  packet  bearing  Hate  De- 
cember 18,1677,in  was  specified  that  the  Father 
General  of  the  Society  of  Jesus  had  writtea 
from  Rome,  and  had  removed  Richard  Strange 
from  being  provincial,  and  had  conferred  the 
provincialship  upon  Thomas  White,  alias^ 
Whitebread,  and  the  said  Thomas  Wfaitebread 
ordered,  that  one  Father  George  Coniers  should 
preach  on  St.  Thomas  of  Canterbury's  day,  in 
the  Sodahty  church,  in  the  English  Seminai^^ 
against  the  oaths  of  allegiance  and  slipreraacy ; 
and  that  he  should  exhort  the  Fathers  to  stand 
by  the  new  provincial,  who  would  be  as  zeal- 
ous to  promote  the  bringing  in  of  catholic  re- 
ligion into  England,  as  ever  hb  predecessor  was  ; 
aud  would  not  leave  one  stone  unturned  to 
promote  the  same  :  Which  said  letter  was  di- 
rected to,  and  received  by  Richard  Ashhy,  and 
communicated  by  him  to  the  deponent  about 
the  24th  day  of  December. 

XIII.  That  in  another  packet  bearing  date 
December  26,  it  was  ordered  by  Thomas 
Whitebread,  Richard  Strange,  John  Keines, 
Basil  Langworth,  John  Fenwick,  Father  Gray, 
Father  Harcourt senior,  Father  Harcoort junior. 
Father  Mtche,  Father  Bennifield,  Falherlrcland, 
Father  Qlnndell,  Father  Jennison,  and  some 
others  of  tiie  society,  that  Father  Leshee  should 
be  written  unto  by  Richard  Ashby,  and  the 
Fathers  of  St.  Omers,  and  informed  that  thfi 
Fathers  before  mentioned  had  met  together  to 
contrive  the  advancement  of  the  design  of  the 
happy  disposal  of  his  majesty  of  Great  Britain, 
and  of  his  royal  highness,  if  he  should  not  ap-. 
pear  to  answer  their  expectations.  But  the 
former  giving  no  hopes  at  all,  they  woold  en- 
deavour his  dispatch  with  all  speed  that  might 
be,  that  he  might  not  hinder  their  designs  in 
bringing  in  catholic  religion.  And  if  they 
could  not  find  an  opportunity  to  take  him  from 
his  kingdom  they  would  so6n  take  his  kingdom 
from  him;  which, letter  the  deponent  saw  iu 
the  hands  of  Richard  Ashby,  and  desired  to 
read  it,  but  the  said  Richard  would  read  it  tv 
him  in  his  chamber  on  January  2. 

XIV.  That  in  the  said  letters  x)f  December 
26,  it  was  specified,  that  Richard  Nicholas 
Blundell,  was  constituted  by  patent  from  the 
provincial,  to  be  ordinary  at  Newgate,  to  go 
and  visit  the  condemned  prisoners,  atsd  to  re- 
duce them  to  the  catholic  faith  and  religion  ; 
and  to  catechize  some  youth  ih  the  city  of 
London  ;  and  every  day  in  the  week  he  hath 
his  several  places  «  here  he  teacheth  the  youth 
treasonable  and  mutinous  doctrines  against  tho 
interest  and  person  of  his  sacred  majesty,  and 
giveth  certain  sums  of  money  to  their  parents 
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(if  poor)  to  encourage  them  ^to  send  their  chil* 
dren  to  be  thus  instructed  ;  which  passage  was 
contained  in  the  aforesaid  letters,  and  after- 
wards practised  in  London. 

XV.  That  another  Packet  came  to  Richard 
Ashby  to  Saint  Oiners,  from  Thomas  White, 
John  Keiues,  and  oil}ersY)f  the  society  of  Jesus 
in  London  ;  in  which  letters,  from  them  and 
others,  were  inclosed  letters  to  Father  Thomas 
Stapleton,procurator  at  Brussels,  to  persuade  the 
Father  Confessor  of  duke  de  Villa  Elermosa,  to 
inform,  that  his  majesty  of  Great  Britain  did  not 
intend  to  assist  his  majesty  of  Spain,  but  to  stand 
'  a  looker  on  till  he  was  ruined  by  the  French 
kitig,  which  letter,  being  not  sealed,  was  seen 
and  heard  read  by  Richikrd  Ashby  then  rector 
of  Saint  Omers ;  in  which  it  was  further  order- 
ed, that  if  the  said  Father  Confessor  should 
not  be  ready  to  comply  with  the  said  Staple- 
Ion,  that  messengers  should  be  forthwith  sent 
to  Father  Soiman  at  Madrid  to  inform  his  ma- 
jesty of  Spain  of  the  said  concern,  and  to  make 
the  same  relation  of  the  business  to  the  arch- 
bishop of  Tuam  in  the  kingdom  of  Ireland, 
novT  at  the  court  at  Madrid,  that  he  the  said 
8wiman,  and  he  the  said  archbishop  might 
jointly  give  an  account  to  the  king  of  Spain  of 
the  motion  made  or  to  be  made,  to  ttie  said 
Father  Confessor  of  duke  de  Villa  Ileronosa, 
and  also  to  advise  the  Spanish  king  to  seize 
thfi  estates  of  the  English  merchants  in  the 
several  factories  in  his  dominions;  for  that 
they  had  endeavoured  to  transport  their  estates, 
and  did  transport  them  to  England,  which 
would  tend  highly  to  the  prejudice  of  the  king- 
dom of  Spain,  and  fur  the  confirmation  thereof 
they  procured  letters  from  one  Fonseca,  some- 
times an  agent  in  London,  to  «ttest  the  same, 
to  which  the  said  Fooseca  willingly  condes- 
cended and  sent  his  letter  to  Saint  Omers,  to 
be  sent  to  the  court  of  Spain,  that  the  Fathers 
niight  give  their  approbation  :  which  better  was 
Jong  and  large  attestations  therein  made  against 
the  merchants  resident  in  their  several  factories, 
concerning  the  matter  of  fact  before  mentioned, 
and  also  other  letters  to  Daniel  Armstrong  at 
Valladolid,  and  to  John  Cross  at  Matlrid,  in  the 
which  they  were  ordered  to  confirm  this  af- 
firmation made  or  to  be  made  by  the  Fathers 
in  England,  and  of  the  English  Seminary  at  St. 
Omers,  and  of  the  said  Stapleton,  together  with 
that  of  the  said  Fonseca,  the  above  mentioned 
Spanish  agent,  who  now  liveth  at  Bruges  in 
Flanders.  All  which  letters  burc  date  the  first 
or  second  of  January  1678,  N.  S.  and  all  of 
them  the  deponent  saw  at  Saint  Omers ;  and 
in  the  two  letters  to  those  two  fathers  in  Spain, 
viz.  Daniel  Armstrong  and  John  Crn^s,  was 
contained  an  especial  order,  that  the  former,  if 
be  could  not  go  to  Madrid,  should  send  his  at- 
lestaiions  to  Don  Juan  of  Austria,  for  the  car- 
rying on  of  which  2001.  sterling  wns  trans- 
mitted by  bills  of  exchange  to  the  said  Father 
Suiman  and  the  said  English  Fathers. 

XVJ.    Tliat   wheii   tlie  letters  came  from 
England  about    the  business  afore-mentioned 


to  Saint  Omers,  Edward  Nevil  and  Thomas 
Fermor  did  say,  that  they  would  not  let  this 
black  bastard  go  to  his  grave  in  peace  (mean- 
ing the  king  of  England)  for  that  he  had  cheated 
them  so  often,  and  that  now  they  were  resolv- 
ed to  be  Served  so  no  more.  Bui  the  deponent 
standingly,  said,  what  it*  the  duke  should  prove 
slippery!  They  both  repHed,  his  passpojt  was 
ready  whenever  he  should  appear  to  fail  them. 
These  words  were  heard  by  the  deponent  on 
the  3rd  of  January  in  the  afternoon,  in  the  li- 
brary of  the  Jesuits  of  Saint  Omers. 

XVH.  That  on  the  4th  of  January,  1678,  N. 
S.  letters  were  sent  by  Ilichard  Ashby,  Edward 
Hall,  Edward  Nevil,  Charles  Peters,  Michael 
Constable,  William  Bu^by,  James  Janioi^  and 
Thomas  Fennor,  Jesuits  of  the  English  semi- 
nary at  St.  Omers,  as  also  Francis  WiUianra 
rector  of  Wat  ton,  and  master  of  the  novices 
there,  sir  John  Warner  baronet  ahaa  Clare^ 
Pather  Sanches  alias  Ditchlinp,  to  the  Father 
Confessor  of  the  emperoi's  miyesty,  to  a<lvise 
the  emperor's  majesty,  that  his  majesty  of 
Great-Britain  had  treacherously  plotted  the 
ruin  of  the  confederates,  especially  of  the  Ger- 
man empire,  and  of  his  catholic  Princes  onder 
him,and  had  under  hand  stirred  up  theliongarian 
rebels  against  his  imperial  majesty,  and  found 
them  money  to  go  on  with  their  rebellion,  and 
that  his  design  was  not  to  keep  any  allianot 
with  his  imperial  majesty,  but  only  in  shew, 
that  he~ might  advance  his  nephew  the  prince 
of  Orange  and  make  him  absolute,  and  there- 
fore prayed  that  the  States  of  Holland  might 
be  acquainted  with  it.  Which  letter  was  seen 
and  perused  by  the  deponent,  it  bein||  wriiten 
in  Latin,  all  wliich  letters  were  sent  awaiy  by  s 
lay-brother  that  was  a  Dutchman,  and  whea 
these  letters  were  sending  away,  one  of  the 
lay-brothers  whose  name  was  George,  did  say, 
that  the  prince  of  Orange  was  more  fit  to  rob 
an  orchard  than  to  be  general  of  an  army* 

XVIII.  That  letters  bearing  date  January  1^ 
1678,  N.S.  arrived  at  St. Omers,  January  90, 
from  Talbot  arch-bishop  of  Dublin,  wherein 
it  was  expressed,  that  the  Fathers  df  the  So- 
ciety in  Ireland,  were  very  vigihmt  to  prepare 
the  people  to  arise,  for  the  defence  of  their  li* 
berty  and  religion,  and  to  recover  their  estates, 
and  that  if  the  parliament  that  was  to  sit  in 
England  should  join  with  the  king  in  declar- 
ing war  against  France,  that  a  place  should 
be  open  to  receive  the  French  king's  army  in 
Ireland,  when  his  most  christian  majesty  should 
think  fit  to  land  one  there  :  And  in  the  letter 
he  advised  the  Fathers  of  St.  Omers  to  adver- 
tise Father  Leibee  of  the  same,  and  other  Je- 
suits that  had  an  interest  iu  the  French  king : 
and  (hat  his  majesty  of  Great  Britain  was 
brought  (o  that  pass,  that  if  any  mal-contcnt 
amongst  them  should  not  prove  true  to  their 
de!*i^n  his  majesty  would  never  give  ear  to  ifacir 
information,  and  therefore  prayed  th^m  to  be 
diligent,  fur  now  *vas  the  iir.je  or  never:  which 
letter  the  deponent  saw  and  read,  and  in  order 
to  the  Fathers  compliance  with  the  letter  of 
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tb«  Mid  arcfabiihopy  they  dispatched  away 
ietCers  to  Father  Leshee  to  Paris  ;  and  appoint- 
ed £d«irard  Nevil  and  Wiiiiam  Busby,  to  carry 
and  deliver  tbem  to  the  laid  Leshee,  whfch  let- 
ters were  answered  wiib  all  speed  by  the  afore- 
said messengers,  Jesuits  as  aboTe,  the  one  of 
them  being  the  prefect  u^  studies  and  the 
other  procurator  for  the  seminary,  and  by  tbem 
wrote  letters  to  Thomas  White  provincial,  and 
to  the  rector  of  St.  Omers,  viz.  Richard  Ash  by ; 
Of  that  to  the  provincial  the  deponent  can 
give  no  account,  but  of  that  to  Ashby  the  de- 
ponent saith,  that  there  was  in  it  expressed, 
Uiat  the  Father  General  of  the  Society  of  Jesus, 
would  contribute  800,000  crowns  to  be  paid  m 
the  mouth  of  June  next  ensuing,  and  that  liis 
holiness,  the  pope,  would  not  be  wanting  to 
supply  them,  when  they  had  made  some  pro- 
gress in  that  glorious  attempt. 

XIX.  That  another  packet  arrived  at  St. 
Omers  directed  to  Richard  Ashby,  rector  of 
the  English  seminary  there  ;  The  date  of  which 
is  not  well  remembered  by  the  deponent,  but  as 
near  as  he  doth  reioember,  it  was  about  the 
beginning  of  the  f  arliamcnt,  fur  there  came 
the  speeches  of  the  King  and  lord  Chancellor, 
and  the  votes  of  the  parliamenc,  which  were 
put  mto  ridiculous  phrases,  in  contempt  of  the 
Icing  and  lioth  Houses  of  parliament,  for  the 
Fathers  and  Scholars  to  laugh  at,  and  then 
translated  into  the  French  tongue^  and  pre- 
sented to  the  governor  of  St.  Omers,  who  send- 
eth  them  to  the  French  king  his  master :  and 
in  the  packet  was  contained  an  account  of  the 
attempt  of  one  Pickering,  a  lay-brother ;  that 
ivaits  upon  the  Jesuits  lymg  at  Somerset  house, 
to  shoot  the  king  as  he  was  walking  in  St. 
James*9  park,  when  he  was  at  some  distande 
from  his  nobles  and  attendants,  but  the  flinf 
of  his  pistol  being  somewhat  loose,  he  did  defer 
the  action  till  another  opportunity,  and  if  he 
had  done  it  and  had  suffered,  he  should  have  had 
30,000  masses  said  for  the  health  of  his  soul : 
"Which  letters  were  signed  by  Thomas  White 
alias  Whitebread'  provincial|  which  letters, 
when  read,  the  Fathers  of  the  English  senunary 
were  ii\great  trouble,  for  the  negligence  of  the 
said  Pickering,  and  the  deponent  saw  and  read 
them  in  the  latter  part  of  January,  and  the 
TOtes  put  into  such  mock  phrases,  as  also  the 
speecltes  of  the  king  and  lord  Chancellor  in 
the  tdonth  of  February. 

XX.  That  the  deponent,  went  on  the  29th  of 
January  to  know  of  Itis  confessarius,  whether  he 
might  keep  the  dOth  of  Janary  as  a  fast,  the 
confessor  replied,  that  the  account  with  thtm 
was  on  the  9th  of  February,  because  the  ac- 
ipountof  Kngland^  did  diffVr  from  the  account 
on  that  side  the  water :  The  deprtnent  asked 
him,  whether,  then  he  might  keep  the  9th  oi 
Februarj^  as  a  day  of  fasting  ?  The  confessor 
asked  him,  why?  The  deponent  replied,  be- 
cause of  the  martyidom  of  the  late  king,  the 
confessarius  answered,  that  the  late  king  was 
no  martyr  but  an  heretic,  and  witbal  added, 
that  be  was  nooe  of  king  James's  soHi  bat  a 
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baitard  begotten  opon  the  body  of  Ann  of  Den* 
mark  by  her  taylor.  This  confessarius  is  a  Je^    , 
suit,  and  his  name  Charles  Peters,  perfect  of 
the  sodality. 

XXI.  Ttiat  letters  bearing  date  February  tbe 
1st,  N.  S.  from  Thomas  Whitcbreud,  John 
Keins,  John  Fenwick^  Father  Ireland,  and  Fa- 
ther Micho  to  Richard  Ashby  rectur  of  St. 
Omers,  (then  til  of  tlie  gout)  and  to  the  Euglish  '^ 
Fathers  there,  did  let  tltem  understand,  that 
they  had  tent  William  Morgan  into  Ireland  to 
see  how  affairs  stood  in  ttiat  kingdom,  and 
expected  his  return  by  the  end  of  MarQli  next, 
aod  that  he  set  out  the  'i6th  of  Janusryy 
and  that  tbey  bad  given  him  instructions  to 
order  the  affairs  in  hand,  and  to  aiicouraga 
the  Irish  natives  to  defend  their  religion  and 
liberty  :  And  his  companion  vvas  one  Father 
Lovel,  who  was  to  go  into  the  North  of  Ireland 
to  see  tlie  Fathers  of  the  Society  there;  and 
carried  9/)00/.  to  supply  their  present  wants 
aod  to  promise  them  4,000/.  more  iii  case  there 
%huald  be  any  action. 

XXU.  lliat  another  pacquet  came  fi*om 
Thomas  White  alias  Whitebread,  Father  Micho, 
FatJer  Ireland,  Father  Ilarcourt  and  others  of 
the  Society  in  London,  bearing  date  February 
the  7th,  1G78,  N.  S.  in  which  was  contained  aa 
account  of  the  Fathers'  progress  in  Berkshire^ 
Oxfordshire,  andEssei ;  iti  persuading  the  Ca« 
tholics  that  were  votaries  for  the  order  of  Saint 
Ignatius  to  contribute  for  the  Irish  rebellion, 
and  maintaining  a  civil  war  in  that  kingdom, 
in  case  the  French  king  should  break  with  tbo 
king  of  England :  and  also  that  they  had  re^^  - 
ceived  letters  from  Scotland,  in  which  tbey 
were  informed  that  the  people  would  rise  to 
oppose  duke  Lauderdale,  and  the  royal  party 
in  that  kingdom,  and  also  that  iliey  would  en- 
deavour  by  themselves,  their  agents,  and  their 
purse  to  provoke  die  Scots  against  the  English^ 
and  withali  told  the  Fathers  of  Saint  Omers  to 
^hoai  this  pacquet  was  directed,  and  by  whous 
it  was  received,  that  they  should  be  glad  to  effect 
such  a  design.  Which  pacqaet  the  deponcal 
saw  aiid  read,  letter  by  letter. 

XXIII.  That  the  Fathers  of  St.  Omers,  viz. 
Richard  Ashby  rector,  Edward  Hall,  Edward 
Nevill,and  others  of  theEnglish'Seminary,  did 
write  to  Thomas  Whitehread  and  other  Fathers, 
in  which  was  expressed  that  it  was  now  appa- 
rent, that  the  Catholic  Religion  was  to  ba 
brought  in  the  same  nay,  that  they  bad  used 
for  the  destruction  of  the  father  of  this  king, 
aod  as  that  could  not  be  effected  till  much  blood 
was  spilt  oo  both  sides,  so  this  must  be  effected 
by  effusion  of  blood.  And  withal  prayed  them 
to  prosecute  their  design  in  taking  away  ibo 
king ;  and  if  his  royal  highness  should  not  coa^. 
ply  with  tbem,  to  dispatch  him  too  :  for  they 
did  fear  that  never  any  of  tbe  Stuarts  nere  men 
for  the  effecting  of  iheir  ends  and  purf^ses. 
And  in  this  letter,  instructions  were  given  to 
the  Fathen  to  feel  how  bis  royal  highness 
stood  affected.  Which  letter  bore  date,^  Fof 
bniary  the  lOth^  N,  S.  and  was  signed  by  iht 
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]^ertons  abov«  uamed  in  tbt  presence  of  the 
deponent,  who  did  compose  these  letters  for 
Ihein,  according  to  direction  giren  him  by  tbcin, 
which  Letter  was  to  the  deponent's  knowledge 
parried  into  England  bjr  one  Father  Evfrjr^ 
who  then  went  for  England. 

XXIV.  That  an  answer  of  the  aforesaid  let* 
ters  of  February  the  10,  N.  S.  dated  February 
the  20ih  O.  S.  came  from  Thomas  White.  John 
Keincs  and  Basil  Langwortb,  Richard  Peters, 
John  Feowick,  Father  Ireland,  Father  Uar- 
tourt,  Father  Blundell,  Father  Matthew  Wright 
f^od  Father  Thomas  Wright,  Father  Jennisoo, 
and  one  Failier  Simmons,  who  some  time  be- 
lunged  to  Somerset  house,  %v  ho  also  signed  with 
ihe  rest,  the  said  answer,  which  told  the  Fa- 
thers at  St.  Omers  (viz.  Richard  Ashby  to 
vbom  the  letter  was  directed  and  the  ro&t)  that 
Ihey  had  found,  that  although  the  duke  was  a 
food  Catholic,  yet  he  had  a  tender  affection  to 
the  kingi  and  would  scarcely  be  engaged  iiv  that 
coucern,  and  if  they  should  once  intimate 
their  designs  and  purposes  unto  him,  they 
nii<;ht  not  only  be  frustrated  of  their  design  but 
albo  might  lose  his  favour.  Which  letter  the 
depuneut  saw  and  read  in  UiO  monlli  of  Fe» 
bruary. 

XXV.  Thai  the  Fathers  of  the  English  Semi- 
nary at  St.  Omers  did  oblige  one  brother  George  I 
a  lay  brother  in  the  said  Seminary  to  ga  for 
Ghent  in  Flanders  to  the  English  Jesuits  there 
with  a  letter  from  St.  Omers  dated  February 
96,  O.S,  In  ^hich  they  bad  an  account  of  that 

.letter  of  February  90,  and  the  said,  brother 
George  arrived  there  February  28,  O.  S.  and 
the  Jesuits  there  advised  the  Fathers  in  one  of 
Idarch  the  1, 0.  S.  that  the  secular  clergy  should 
be  treated  withal  sibout  the  business  but  ihey 
liuding  them  at  thaAme  to  be  men  inclined  Co 
live  in  peaee  and  obedience  to,  their  prince,  the 
Fathers,  vis*  Thomas  White,  &c.  answered  them 
in  one  of  March  10,  O.  S.  that  the  cle rf^  were 
m  sort  ef  rascally  fellows  that  bad  neither  wit 
nor  courage  to  manage  sech  a  great  desicn ; 
and  did  pray  them  of  Ghent  and  them  ofSt. 
Omers  to  be  of  good  cheer,  for  their  designs 
vent  on  well  both  in  Scotland  and  Ireland,  and 
|he  fatal  blow  should  be  given  to  the  black  boy 
at  Whitehall  witli  all  the  speed  that  misht  be. 
lYhich  Letters  to  them  at  Ghent,  and  from 
^em  at  6hent  to  the  provincial  (they  beipg 
brought  back  to  St.  Omers  before  they  went  to 
the  provincial)  and  also  these  of  March  10th 
the  depoucnt  baw  and  read. 

XX V{.  That  there  was  an  attempt  to  make 
an  assasbi nation  upon  the  person  of  his  sacred 
tnajetty  in  the  month  of  March  several  days  as 
he  was  walking  in  the  park,  and  once  as  he  was 
.(Roing  to  the  parliament-house,  hy  this  hcmest 
William  and  Pickering,  but  opportunity  did  not 
offer  itself,  for  the  tvhich  the  former,  viz.  ho- 
nest WiUiiiro,  was  chidden,  and  the  latter  had  a 
penance  of  SO  strokes  with  a  discipline  on  his 
iihoulddrs,  it  being  judged  by  the  Fathers  the 
•ffect  of  his  neghv;eiice  :  which  passage  the  de- 
yooeat  saw  meutioiied  in  i^  letter  from  Thomas 


White  to  Rich.  Ashby,  bearing  dat«  March  thi 
2atb,  1678. 

XXVII.  That  of  the  5th  of  April  letter* 
came  from  Thomas  White,  Imd  the  Fathers  m 
JLondon,  to  Rich.  Ashby  and  those  of  the  Eng- 
lish Seminary  at  St.  Omers ;  in  which  the  Fa* 
thers  at  London  did  give  them  of  St.  Omen 
an  account  that  Will.  Morgan  and  Father 
Lovell  were  returned  out  of  Ireland,  who  gav* 
them  to  utiderstand,  that  the  Irish  were  ready 
to  rise  at  ten  days  warning,  with  S0,000  foot  and 
5,000  horse,  and  would  let  the  French  king  into 
that  kingdom  if  he  should  come  to  land  an  armj 
there,  and  that  Father  Lovel  did  give  an  accoonc 
that  15,000  horse  and  fbot  would  rise  in  the 
North  of  Ireland,  and  that  the  people  were 
very  patient  but  very  resolate ;  and  that  the 
duke  of  Ormond,  now  Lord  Lieuteiiant,  is  in  « 
great  perplexity  to  see  Catholic  Religion  thrive 
so  well  in  Ireland,  and  that  there  are  penons 
that  have  secretly  taken  oommissbna  from  tho 
general  of  the  society  of  Jesus,  by  virtue  of  • 
breve  from  the  pope,  dated  Oct,  1, 1673,  and 
that  they  resolve  to  cut  the  throats  of  the  Pro* 
testants  again,  when  once  they  rise.  And  ia 
the  said  letters  tp  the  proviociaL  summoned  • 
seneral  consult  to  be  held  in  London,  and  there* 
fore  commanded  the  Fathers  on  the  other  side 
of  the  water  to  be  present  In  which  lettei 
the  deponent  did  see  himself  summoned  to  a»» 
sist  at  that  consult,  as  a  messenger  from  Father 
to  Father.  This  letter  the  deponent  saiw  ifk  the 
month  of  April. 

XXVIII.  That  in  order  to  this  command,  on 
Ajpril  24,  1C78*  N.  S.  Father  Warren,  rector 
of  Leige,  sir  Thomas  Preston,  hart.  Father 
Marsh,  rector  of  Ghent,  Father  Williams,  rec- 
tor of  Watton,  and  master  of  the  novices,  sir 
John  Warner,  bart.  (Rich.  Ashby,  rector  of  the 
English  seminary  at  St.  Omers,  being  sick  of 
the  gout  could  not  go)  but  out  of  the  said  semi- 
nary went  sir  Robeft  Brett,  bart.  Father  Poole, 
Edward  Nevill;  there  were  in  all  with  the  de» 
ponent  about  nine  or  ten  who  met  in  Xondoo 
in  consult  with  Tho.  Whitebread,  Father  Har- 
court,  senior,  and  Father  Harcourt,  junior, 
John  Fen  wick,  Basil  Langworth,  William  Mor- 

f;an,  John  Keinet,  Father  Lovell,  Father  Ire- 
and,  Father  Blundell,  Rich.  Strange,  Father 
Mico,  Father  Gray,  and  others,  to  the  number 
of  fifty  Jesuits,  met  at  the  White- horse  Tavern, 
in  the  Strand,  where  they  plotted  their  designa 
for  the  society,  and  ordered  Father  John  Gary, 
who  was  also  there,  to  go  Procurator  for  Rome'a 
At  which  consult,  thus  ^eld  in  the  month  of 
May,  the  deponent  was  present  to  attend  the 
consulters,  and  delivered  tlieir  concerns  from 
company  to  company ;  and  then  a  little  after 
they  left  the  Wh>{e-bnr»e  Tavern,  and  divided 
themselves  into  several  clubs  or  companies. 
Some  met  at  Mrs.  Saunders'  bouse,  in  Wild- 
street  ;  others  at  Mrs.  Fenwick's,  at  Ayie'i 
house,  ill  Drory-lane;  others  at  Mr.  Ireland's^ 
in  Russel-street  near  Co  vent- garden,  and  ia 
other  places;  all  which,  though  in  several  com* 
paoiet|  five' or  eix  ia  a  oompany,  did  contrive 
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tb«  death  of  the  kirigf  In  order  to  whicbi  ttiere 
were  pmpen  sent  from  coaipftuy  to  company, 
which  the  deponent  carried,  containing  the 
opiniont  of  the  timing  their  business,  and  the 
nanner  bow  it  was  to  be  done :  and  within 
three  or  four  days  after,  tlie  deponent  went  to 
St.  Omers  with  the  Fathers  that  came  from 
the  other  side  of  the  water, 

XXIX.  That  on  the  10th  of  June,  N.  S. 
eame  Tlibmas  White  to  6t.  Omen,  in  order  to 
visit  his  colleges  in  Flanders  and  Germany ; 
And  in  his  chamber  the  llrh  day,  where  the  de- 
ponent was  present,  together  with  Hich.  Ashbjr, 
rector,  he  there  told  the  deponent  and  the  said 
Ashby,  That  he  hoped  to  see  the  fool  at  White- 
hall laid  fast  enough ;  and  that  the  society  need 
not  fear,  for  he  (that  is  the  king)  was  grown  se- 
cure, and  would  hear  no  complaints  aj^ainst 
them,  and  if  the  duke  should  sec  his  face  in  the 
least  measure  to  follow  his  brother's  footsteps, 
liis  passport  was  made  to  lay  him  to  sleep. 

XXX.  That  the  said  Thomas  Wbitebread, 
«o  the  14th  of  June,  did  tell  the  rector  of  St. 
O.'oers,  That  a  minister  of  the  church  of  £ng- 
laad  had  scandalously  and  basely  put  oat  tf^ 
Jetoica  Morals  in  English,  and  had  endeavoured 
▼lUanously  to  render  them  odious  lo  the  people, 
imd  asked  the  said  rector  whether  he  thought 
the  deponent  might  possibly  know  him?  and  the 
rector  not  knowing,  called  the  deponent,  who 
heard  these  words  as  he  stood  at  che  chamber 
4oor  of  the  said  provincial,  and  wlien  the  depo- 
nent went  into  tne  chamber  of  the  said  provin- 
cial, he  asked  him.  If  he  knew  the  adthor  of  |he 
Jesuits  Morals^  the  deponent  answered,  bis 
person,  but  not  his  name.  The  said  Thomas 
Wbitebread  demanded  then,  Whether  he  would 
nndertake  to  poison  or  assassinate  the  author  ? 
which  the  deponent  undertook  to  do,  having 
00/.  reward,  promised  him  by  the  said  pro^n- 
cial,  and  appointed  to  return  to  EnglancL  And 
the  deponent  doth  farther  testify,  that  at  the 
aame  time  the  said  provincial  did  in  his  cham- 
ber say,  That  he  and  the  society  in  London 
would  procure  Dr.  Sdllingfleet  to  be  knocked 
on  the  bead,  and  also  Poole,  the  anthor  of  Sy- 
nopsis Criliconimy  for  writing  some  things 
against  them. 

XXXI.  That  Rich.  Ashby,  rector  of  St. 
Omers,  being  ill  that  evening  with  the  gout  and 
stone,  viz.  June  13,  desired  the  company  of  the 
deponent,  and  did  tell  the  deponent,  That  Fa- 
ther Warren,  who  is  now  rector  of  the  college 
of  Jesoita  at  Leigh,  did,  when  he  was  procura- 
tor at  Paris,  reconcile  the  late  lord  chancellor 
Hyde  to  the  church  of  Rome  npon  his  death* 
bed ;  which  worda  were  occasioned  by  the  de- 
pooeot's  taking  notice  of  the  duchess  of  York 
(daughter  of  the  said  lord  chancellor)  dying  a 
papist.  And  ihe  deponent,  when  he  heard  the 
said  Ashby  speak  these  words,  replied.  That  be 
never  heard  any  thing  of  the  return  of  the  said 
4ord  chancellor :  answer  was  made.  That  he, 
the  said  Ashby,  was  certain  that  the  said  lord 
ehnoeUof  wm  lioeneilcd  bj  tht  Mid  Wm r#n. 


XXXn.  That  on  the,  fiSrd  day  of  June,  in 
the  morning,  N.  S.  the  deponent  had  eipress 
orders  presently  to  go  for  Calais,  and  then  to 
take  the  pikcket  boat,  and  so  away  for  England,  x 
to  attend  the  motions  of  the  Fathers  in  Loudon^ 
and  CO  remain  in  London  till  he  had  orders 
from  the  provincial  io  the  contrary,  and  gave 
the  deponent  aL  for  his  charges,  and  promised 
him  80/.  for  services  already  done  for  the  society 
in  Spain  and  elsewhere.      And  the  deponent 
saith.  That  he  obeyed  the  orders,  and  that  night 
got  .to  Calais,  and  there  met  with  four  Jesuits 
that  were  ordered  for  London  ;   and  on  Friday 
the  24th,  N.  S.  the  deponent  saith,  tb«y  took 
the  packet  boat  together,  aud  arrived  safely  to 
Dover  on  Saturday  morning,  where  the  depo- 
nent met  with  John  Fenwick,  who  had  brought 
eight  students  to  Dover  to  trann>ort  them  to 
St.  Omers:   And  the  deponent  further  saith, 
Th^t  tiie  four  Jesuits  and  Fenwick  who  were 
at  Dover  by  the  name  of  Thomson,  and  he  the 
deponent  took  coach  about  11  o'clock  at  noon; 
and  at  Borton,  six  milei  on  this  side  Cantei^ 
bury,  the  coach  was  stopped,  and  a  box  waa 
seized  of   the  said    John   Fen  wick's  by  the 
searchers  of  that  place,  and  when  by  them 
opened,  in  it  thy  found  beads,  pictures,  images, 
and  Agnus  Ders,  which  were  to  be  given  li^ 
Blundel  the  catecbist,  to  young  children,  to  en- 
courage them  to  come  to  his  catechising  schools, 
and  to  be  catechised  by  hiw.     Accordingly 
there  was  a  directioiron  the  said  box  fixed,  as^ 
To  the  honourable  Rich.  Blundel,  esq.  London : 
Which  box  remaineth  so  seised  by  the  said 
searchers ;  and  if  they  bad  searched  the  pockets 
of  the  said  Fenwick,  thejjr  had  found  such  le^ 
ten  upon  him,  as  the  said  Fenwick  confessed 
to  the  deponent,  might  have  cost  him  his  life; 
they  being,  saith  he,  the  concern  in  hand ;  but 
the  said  letters  the  deponent  did  not  see. 

XXXia.  That  in  the  month  of  July,  Richard 
Ashby  came  to  London  with  instructions  from 
the  said  Thomas  Wbitebread  or  White,  that 
the  10,000/.  procured  by  father  Leshee,  and  . 
then  in  ibe  hands  of  the  secietv  in  London^ 
should  be  put  into  the  hands  of  one  Worslf 
their  baaker ;  and  that  tbe  said  Richard  Ash* 
bj^,  with  other  Fathers,  should  treat  and  agree 
with  sir  George  Wakeman  about  the  concern 
of  poisoning  the  king ;  and  that  if  he  would 
undertake  it  he  should  have  the  10,000/.  which 
the  said  Richard  Ashby  told  the  deponent, 
shewing  him  the  eaid  instrnctions,  by  way  oi 
memorandum,  in  writing.  In  ^htch.  memo* 
random  was  contained  an  item  given  by  the 
said  Thomas  Wbitebread,  for  the  procuring  thn 
assassination  of  the  right  rev.  &ther  in  Ood 
Herbert,  [Croft]  lord  bishop  of  Hereford;  for 
the  said  bishop  had  been  educated  in  Chn 
Popish  religion,  and  was  fallen,  and  they  weru 
resolved  not  to  uity  nor  spare  any  apostatn 
from  tbe  Roman  faith.  The  said  Richard  Ask* 
by  asked  the  deponent,  whether  the  said  bishop 
were  not  a  forward  man  against  Catholics  I 
and  the  deponent  not  knowitig  the^said  bishop^ 
told  the  iftiit  Ashby  he  could  not  teil^and  thn 
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•aid  Ashby  did  •&▼>  That  times  now  being 
ready  to  change,  they  would  be  ready  to  give 
not  cHily'apostatcs,  but  also  those  heretics  that 
*  had  obstinately  opposed  the  proceedings  of  the 
society  and  their  agents,  in  propagating  the 
^&tth  and  interest  of  the  Church  of  Rome,  a 
just  reward  for  their  apostacy  and  infamous  ob- 
stinacy ;  and  though  the  parlizunent  have 
taken  away  the  act  for  burnmg  heretics,  they 
should  not  escape  the  vengeance  of  Catholic*. 

XXXIV.  That  in  the  month  of  July,  1678, 
Richard  Strange,  the  last  provipcial  of  the  Je- 
suits, came   to  the  lodgings  of  Mr.  Richard 

<  Ashby,  who,  before  he  went  down  to  the  Bath, 
lay  in  the  new  provincial's  lodgings  at  Mrs. 
Saunders's  house,  a  part  of  Wildhouse  in  Wild- 
street,  and  6nding  the  deponent  with  the  said 
Ashby,  did  desire  the  deponent  to  meet  him 
at  his  chamber  at  Mr.  John  Groves  in  York- 
•treet,  near  Covent-Garden,  and  after  a  short 
etay  at  Ashby's  lodgings,  took  hir  leave  of  the 
said  Ashby,  and  presently  after  the  deponent 
took  \k\t  leave  also  of  the  said  Ashby,  and  fol- 
lowed Strange,  and  got  to  his  chamber  present- 
ly after  him  ;  where  the  ^nid  Strange  did  en- 
courage the  deponent  to  go  on  in  assisting  the 
society  in  carrying  on  the  design  ;  and  there- 
upon ^old  the  deponent  that  they  gnt  14,000/. 
ill  the  Fire  of  Lpndon,  in  the  year  1666.  The 
deponent  asked  the  said  Strange  how  they  came 
t<5  effect  that  great  and  famous  business  ?  The 
aaid  Strange  replied,  That  himself  and  one 
Gray,  and  Pennington,  and  Barton,  Jesuits, 
with  some  others,  together  with  one  Keimash, 
•  Dominican  friar,  joined  with  one  Green,  and 
met  at  one  William  West's  house,  who  kept 
the  Green  Drngon  in  Puddledock :  The  said 
^est  was  by  trade  a  laylor,  whom  they  em- 
ployed to  make  them  some  clothes,  and  there 
they  did  debate  about  the  manner  of  firing  the 
city,  and  where  they  should  begin,  and  did  at- 
tempt it  in  February,  1664  5.  But  not  being 
provided  of  assistance  enough,  and  the  Thames 
being  frozen  over  and  tiie  sickness  comine  on 
apace,  they  tlien  altered  their  purpose:  And  in 
Jamiary,  1665-6,  they  met  with  this  Green 
mgain,  who  clo&ed  in  with  them  in  this  design. 
'And  that  they  might  ingratiate  themselves  with 
this  Green,  furnished  him  *witb  SO/,  (he  being 
poor)  yet  they  found  him  an  active  man,  and 
£t  for  tbeir  purpose.  Aiid  the  more  to  engage 
him  the  said  Green,  they  pretended  to  hold 
many  of  the  Fifth* Monarchy  principles;  which 
when  Gr«^an  perceived,  judi!tng  them  to  be 
real,  brought  them  acquainted  with  8  others, 
who  were  zealons  in  the  business.  The  afore- 
said Jesuits  were  earnest  to  have  the  business 
done  in  February,  before  the  return  of  the  in- 
habitants to  London ;  but  Green  did  pray  these 
persons,  vis.  the  Jesuits,  to  suspend  that  reso- 

'  Aition  because  that  then  they  should  be  sooner 
discovered,  and  such  a  design  most  have  an 
nprbar ;  and-  besides  all  this,  the  king  would 
hot  be  much  in  town,  if  at  all,  till  the  plague 
was  more  abated,  whom  Green  did  say  must 
be  •ut  qS  too,  wheu  the  people  were  ia  a  hurry 


by  reason  of  the  fire :  And  this  motion  pleased 
the  Jesuits  and  Dominican  well,  and  so  it  was 
put  off.  In  a  very  Hule  time  after  the  said 
Green,  and  the  rest  of  those  Fifth-Monarchy 
men,  together  with  th«  four  Jesuits  and  Domi- 
nican above-named,  were  suspected  by  the 
said  West  that  kept  the  said  honse  in  Puddle* 
dock,  and  were  forewarned  his  house.  Aad 
presently  after  Green  and  his  eight  acquaint- 
ance were  clapped  up  in  prison  (but  for  what 
the  said  Strange  did  not  tell  the  deponent.) 
And  upon  the  imprisonment  of  these  nine  per- 
sons, the  said  Jesuits  and  Dominican  did  ^to 
St.  Omers,  and  there  remained  till  the  Hay 
after  the  execution  of  eight  of  these  persons 
thus  imprisoned.  (Green  dyina  in  Newgate.) 
Bnt  one  Fttz  Gerard,  an  Iribh  Jesuit,  and  one 
Neale  of  Whitechapel,  did  write  to  Strange,  as 
the  said  Strange  informed  the  deponent,  ihac 
none  of  the  Fathers'  names  was  mentioned  ia 
the  business  of  these  men,  and  thoogbt  the/ 
might  safely  return.  So  in  the  latter  part  of 
May  they  set  forth  for  England,  and  got  to 
London  in  the  beginning  of  June;  and  then, 
concealing  their  names  and.  lodgings,  they  be- 
gan afresh  to  consult  about  this  nre,  which  was 
still  carried  on  by  the  society  in  the  absence  of 
these  pei*sons,  and  determined  by  Cheni  in  the 
fire-time  to  cut  off  the  king,  timt  the  numher  of 
the  beast  might  be  accomplished.  In  the  ut- 
tering of  which  words,  the  said  Strange  broke 
out  into  a  great  Inughter.  But,  said  the  said 
Strange,  to  be  short,  we  got  fifty  or  siaty  Irish 
to  pi  J  the  work^  and  one  Edward  Everard  was 
very  diligent  to  preserve  tlieir  fireworks  which 
they  had  made,  and  put  into  graqaclo-sheUs ; 
And  the  more  to  pailisite  this  their  design,  i hey 
procured  this  Everard  a  place  in  the  king's 
service,  to  look  after  the  n  mm  unit  ion  that  was 
to  be  carried  down  to  the  fleet,  it  beini?  in  the 
time  of  the  first  Dutch  wars.  '  And  the  said 
Strange  told  the  deponent.  That  great  attempts 
were  made  on  the  Tower,  but  without  etiiect. 
But,  snith  Strange,  To  return  to  our  ordering 
our  affairs,  we  were  in  fee  alMi  with  several 
Frenchmen,  who  were  faithful  in  the  business : 
And  all  things  being  ready  and  ttie  place  pitch*- 
ed  upon,  Strange  removes  ius  quarters,  and  got 
to  lie  at  a  hou«e  in  FenchurcU-i»treet«  and 
went  by  the  name  of  Walker ;  and  this  he  did 
in  the  month  of  August,  1666,  arid  with  him 
he  took  Keimash,  the  Doininicnn,  and  lodged 
together.  And  Pennington  and  Barton  lay  at 
an  apothecary's  shop  in  Shoe-hme  ;  and  Gray 
and  Fitz  Gerard  lay  at  Neale's  house  in 
Whilechapt  I ;  which  Neale  wan  one  to  see  the 
fire  carried  on  through  Tliames-*>treet,  and  so 
to  the  Tower.  In  a  word  the  said  Strange  told 
the  deponent,  that  tliey  fpent  700  fire  balls, 
and  when  the  firey merchants  were  at  work, 
then  others,  n^en  and  women  were  employed 
to  plunder  what  tliey  «ould ;  and  they  had  a 
warehouse  in  Wild  street,  where  some  th*ngs 
so  plundered  were  laid  ;  and  other  things  they 
concealed  in  Somerset-house,  as  holhmds  cam- 
brics, fine  cloth,  and  some  convderahle  quan- 
titiea  of  plate,  and  a  box  of  jcwek :  the  owner 
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gare  the  box  to  theie  men  to  cnrry  awnj,  and 
orderedi  bis  servant  to  go  along  with  them,  but 
they  having  increased  their  number,  ordered 
the  lervant  to  be  knocked  down ;  but  the 
servant  being  afraid  he  should  be  killed,  ran 
-away.  This  was  the  greatest  plunder  of  one 
sort  thev  got ;  for,  as  the  said  Strange  inforoi- 
ed  the  deponent,  there  were  1,000  carracts  of 
diamonds  lapped  up  in  several  papers  for  se* 
veral  goldsmiths,  and  the  diamonds  were  con- 
veyed away  to  St.  Omers,  the  first  opportunity 
they  met  withal :  bat  the  deponent  asked  tlie 
said  Strange  how  one  man  should  trust  him 
with  so  much  ^ods,  fur  never  any  jeweller 
had  so  many  jewels  at  one  time.  I'he  said 
Strange  replied,  that  he  could  not  tell,  but  it 
was  certain  they  met  with  them,  and  sold  them 
for  3,500/.  sterling  in  Flanders ;  and  had  a 
fish-dinner  into  the  bargain  at  the  Salutation 
Tavern  in  Ilolborn  at  the  return  of  the  money. 
The  deponent  asked  Strange,  how  the  fire  be- 

fan  ?  and  he  told  him,  that  Neale  cnme  and 
nocked  him  up  at  13  o'clock  in  the  ni)j;br,  and 
before  he  was  dressed  the  fire  was  be^uu.  The 
deponent  further  asked  the  said  Strange,  how 
many  servants  the  society  employed  ?  He  said, 
about  80  or  80|  he  could  not  tell  well  which. 
The  deponent  asked  how  the  king  came  to  es- 
.cape }  The  said  Strange  replied,  indeed  they 
were  resolved  to  have  -cut  him  off,  when  at 
work  in  person  about  the  fire,  but  then  they 
were  not  secure  of  the  duke,  who  then  was  hut 
e  well-wisher  to  them,  and  besides,  they  seeing 
the  king  so  indu8trioa%  could  not  find  in  their 
beans  to  do  it.  Whilst  this  discourse  was  in 
hand,  a  gentleman  knocked  at  the  door,  and 
•o  we  broke  off,  beginning  at  nine  o'clock  in 
tbe  morning,  and  ending  at  almost  eleven  that 
forenoon.  And  the  deponent  went  to  his  lodg- 
ing, wltich  was  then  in  Drury  Lane. 

XXXV.  That  Richard  Ashhy,  the  day  before 
lie  went  down  to  the  Bath,  which  was  in  the 
mtinth  of  July,  had  conference  with  Father  Har- 
court,  Father  Fenwick,  Father  Ireland,  Father 
Keines,  Father  Strange,  Mr.  Jennison,  Father 
BinnHcll,  and  others  of  the  society,  by  order 
from  the  provincial,  to  se-nd  new  messengers 
into  Scotland,  to  promote  the  commotions 
there,  and  to  inform  the  people  of  the  great 
tyranny  they  did  lay  under,  by  reason  of  their 
being  denied  then  liberty  of  their  conscience, 
and  that  not  being  to  be  procured  but  by  the 
sword,  they  must  take  that  course  to  purchase 
their  hbrrty.  fey  which  means  (said  the  Fathers 
thus  assembled)  we  shall  weaken  both  tbepres- 
byterian  and  episcopal  faction.  At  which  con- 
ference tbe  deponent  was  present,  and  heard 
these  words. 

■ 

*  XXXVI.  That  in  the  month  of  July,  the  said 
Richard  Ashby  went  down  to  the  Bath,  in 
order  to  be  cured  of  his  ^out,  and  on  the  mont- 
^iog  he  went  away,  the  deponent  being  then  in 
the  chamber  of  the  said  Ashby  to  take  his  leave 
of  him ;  Father  Harcoort,  rector  of  Loiidon, 
came  to  him,  and  told  him,  that  if  after  he  left 
Che  B«tb|  ]»«  cooid  iiMik«  a  pro^rcn  into  Somer- 


setshire, to  inform  those  of  the  society  of  the 
intended  design,  it  would  do  well,  and  withal 
desired  the  said  Ashby  to  hasten  to  town  after 
he  had  finished  the  snid  information.  All 
which  the  deponent  did  hear. 

XXXVII.  That  on  the  first  of  August,  came 
letters  from  Thomas  Whitebread,'  bearing  date 
July  93nd,  to  John  Fenwick,*  in  which  was, 
that  he  would  that  15,000/.  should  be  proposed 
to  sir  George  Wakeman,  if  he  refused  10,000/. 
But  whether  sir  George  hath  been  treated  with 
about  that  concern,  the  deponent  cannot  inform 
here  in  this  article;  but  sir  Georjse  Wakeman 
hath  been  divers  times  in  the  company  of  the 
said  Ashby ;  and  be  saw  the  letters  to  J6ha 
Fenwick  on  the  4th  of  August,  1678. 

XXXVIII.  That  letters  arrived  to  London, 
bearing  date  ^u){ust  S,  1678,  from  Thomas 
White  or  Whitebread,  provincial,  to  John 
Fenwick  from  St.  Omers,  in  which  he  did  in- 
form the  Fathers,  that  he  had  made  his  visit 
within  his  province,  and  that  he  had  ordered 
twelve  Jesuits  to  (o  for  Holland,  and  to  inform 
the  Dutch  that  the  prince  of  Orange  did  intend 
to  assume  the  cr«>wu  of  a  king,  and  that  he  re* 
solved  to  bring  them  under  Jinother  govern* 
ment.  Which  missioners  took  their  leaves  of  the 
said  Thomas  White  on  St.  Ij;natiu8's  day^ 
July  31,  bi.t  got  no  farther  than  Wattun,  by 
reason  of  a  mischance  they  met  withal  upon 
the  way.  By  which  mibsion  the  said  Thomaft 
White  did  design  to  bei^et  in  the  Dutch  an  evil 
opinion  of  the  prince  of  Orange,  and  to  cause  a 
commotion  there  amongst  tite  Dutch,  against 
the  said  Prince  and  his  party.  Which  letter 
the  deponent  saw  and  read  in  Mr.  Fenwick't 
chambier  on  the  11th  of  August. 

XXXIX.  That  another  letter  of  the  10th  of 
August,  came  to  Blundel  and  the  Fathers  in 
London,  from  Thomas  Whitebread,  in  which 
he  blamed  the  Fathers  in  Loi^don  for  not  giving 
him  an  account  of  what  progress  they  had  made 
in  their  pr>posa],  made  or  to  be  made  unto  sir 
Georiee  Wakeman ;  and  if  made,  bow  he  re- 
sented it ;  if  not  made,  to  make  it  quickly,  for 
it  would  not  be  convenient  to  defer  it ;  and  toJd 
them,  Ireland  was  safely  arrived  to  him  at  St. 
Oiners,  who  only  told  him.  That  the  king  was 
very  secure  ;  and  therefore,  he,  thesaid  pro- 
vincial, admimished  ihe  Fathers  tu  be  very  vigi- 
lant. Which  letter  Blundel  shewed  the  depo« 
nent  on  the  19tlvof  August. 

XL.  That  another  packet  of  tbe  15th  of 
Aut»u»t  came  from  St.  (imers,  from  Tltomai 
\^hite  provincial,  to  F^ither  John  Fenwick,  ia 
the  which  were  letters  inclosed  to  Father  liar* 
court,  Jennison  and  uiheiR,  which  the  deponent 
did  not  Kce ;  hut  that  to  John  Fenwick  the  de« 
pooent  did  %ee  and  read  it.  Therein  the  said 
Thomas  White  did  shv,  that  tlie  figure  S65 
should  lie  as  low  as  e»er666  did  ;  and  if  poisoa 
would  not  take  the  king  away,  fire  should,  for 
catholic  relieion  would  never  fl<*uribh  onlesc 
IBS  took  this  couite.  Now  the  deponent 
•aith  tint  805  ii  to  be  andentood  Westniiiiterf 
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and  the  figure  666  London,  they  being  th« 
ciphers  for  both  those  places,  ana  the  letters 
I H  S  Jesuits,  they  using  it  always. 

XLI«  That  the  deponent  was  informed  by 
the  said  John  Fen  wick  and  others  of  the  society, 
Chen  in  his  chamber,  that  the  Jesuits  have 
60,000^.  per  ann.  good  rents,  and  100,000^.  in 
Bank,  and  that  he  and  the  rest  of  the  Society 
have  in  the  name  of  their  Trustees  lent  out 
money  at  50/.  per, cent,  the  improvement  of 
which  money  in  Bank  is  used  about  these  prac- 
tices ;  and  that  it  costeth  them  4,000/.  per  ann. 
in  intelligence,  besides  their  daily  special  mes- 
sengers, on  which  vast  sums  of  money  are  spent, 
and  besides  another  part  is  transported  beyond 
the  seas  by  Bills  of  Exchange,  which  the  depo- 
nent himself  knoweth  in  a  great  part  to  be 
true,  and  of  the  rest  they  themselves  have  in- 
formed him  at  several  times :  All  which  tends 
highly  to  the  damage  of  the  kingdom. 

XLII.  That  on  Monday  the  5th  of  August, 
Father  Harcourt,  Father  Keines,  John  Fen- 
wick,  and  another  of  the  society  whose  name 
the  deponent  doth  not  remember,  did  say,  that 
they  did  intend  to  raise  a  commotion  in  the 
kingdom  of  England  and  dominion  of  Wales ; 
which  also  did  appear  to  tlie  deponent  by  se- 
▼eral  letters  which  the  deponent  did  see  and 
read :  The  date  of  which  letters  the  deponent; 
doth  not  well  remember,  but  saw  them  in 
.  AoguK  1678. 

XLIII.  That  two  new  messengers  were  sent 
into  Scotland,  on  the  said  5(h  of  August;  one 
^y  the  name  of  Father  Moore,  and  tlie  other 
hy  the  name  of  Father  Saunders  alias  Brown, 
with  instructions  to  carry  tliemselves  like  non- 
<^nformist  ministers,  and  to  preach  to  the  dis- 
affected Scots,  the  necessity  of  taking  up  the 
sword  for  the  defence  of  liberty  of  conscience. 
These  the  deponent  saw  dispatched  and  order- 
ed to  go  by  Father  Harcourt  in  the  name  of 
Thomas  White  provincial. 

XLIV.  That  they  have  several  times  com- 
municated, and  do  still  communicate  what  se- 
crets they  can  have  revealed  to  them  of  the 
king,  which  they  purchase  by  giving  money, 
aadthen  send  tliem  over  to  Li»hee  the  French 
king's  confessor.  And  the  deponent  hath  seen 
aeveraJ  particulars  (as  they  pretend)  how  the 
king  standeth  affected,  for  war  or  peace:  And 
this  they  do  by  one  Smith,  who  daily  lurketh 
about  White-hall,  and  in  parliament  time 
about  Westminster- hall  and  tne  lobby.  And 
the  said  Smith  did  say,  that  he  was  in  fee  with 
the  clerks  of  the  parliament,  who  give  him  the 
intelligence,  and  with  the  clerks  officers  of  the 
privy  council  and  cabinet  council.  The  depo- 
oet^t  saith  further,  that  one  Coleman  fbrmerly 
lecretarjr  to  her  royal  highness  doth  assist  this 
Smith,  with  private  intelligence,  as  John  Keines, 
jesaic,  and  tnia  Smith,  have  told  the  deponent 
ieveral  times  in  the  months  of  July  and  August. 

XLV.  That  these  Jesuits  drive  several  trades 
in  town,  as  merchants,  tobacconists,  gold- 
tauths,  sciaveoecsi  and  by  neiui»  of  their 


scriveners,  they  come  to  the  knowledgt  of 
several  estates  of  several  persons  of  qaalitj ; 
and  by  other  scriveners,  o(  tlieir  religioQ  and 
practices :  By  which  ineahs  they  take  an  ati- 
mate  of  tlie  strength  of  the  nation,  their  scriTf- 
ners  having  great  practice  in  the  city  of  Lon- 
don, as  John  Keines  iofonned  the  depooeat  in 
the  month  of  August. 

XLVI.  That  on  Friday  the  9th  of  Aaga^t, 
came  letters  of  the  16th  N.  8.  by  an  especial 
messenger  from  Thomas  White  provincial,  and 
subscribed  by  the  Fathers  at  St.  Omers;  in 
which  they  did  rejoice  very  much  that  sir 
George  Wakeman  bad  taken  the  business  into 
his  hand,  and  if  he  did  it,  the  15,000/.  should 
be  paid,  but  ordered,  that  Pickering  and  his 
companion,  viz.  Honest  William,  "slwuld  not 
desist  their  endeavouring  to  assassinate  the 
king*8  person:  Which  letters  the  deponent 
read,  and  asked  Fen  wick,  how  the  pro?iacial 
came  to  understand  that  sir  Geoi^e  Wakeman 
had  undertaken  the  business?  He  the  Mud 
Fenwick  told  the  deponent,  that  they  had  dis- 
patched away  a  special  messenger,  and  that 
the  said  messenger  brought  this  answer,  aod 
withal  the  said  Fenwick  cud  tell  the  deponent, 
that  it  cost  10/.  to  send  him  word  of  it. 

XLVII.  That  because  one  William  Berry, 
now  a  secular  priest,  who  had  formerly  been  a 
Jesuit,  had  written  and  was  about  to  print 
some  sheets  of  paper  in  vindication  of  the 
oaths  of  allegiance  and  supremacy,  and  in  it 
persuaded  Roman  Catholics  to  a  more  chaii^ 
able  compliance  with  protestants,  Basil  Lan^ 
worth,  and  others  of  the  sociatv,  did  ofier  1(nL 
to  the  deponent  to  kill  the  said  Berry ;  and  if 
the  deponent  dared  not  to  do  it  himself,  to  pro* 
cure  some  other  to  do  it,  assuring  the  deponent, 
that  whosoever  did  it,  and  were  questioned  for 
it,  should  have  a  pardon.  This  was  propoied 
August  9, 1678. 

XLVIII.  That  on  the  9th  of  Aiigost  in  tht 
evening  in  the  chamber  of  John  Keines,  Jesuit 
in  Warwick-etreet,  where  John  Fenwidt  and 
the  deponent  were  together,  there  came  oat 
Rich.  Heath,  a  lay-brother  of  the  socie^,  whs 
after  some  discourse  about  the  design  of  killinc 
the  king,  did  say.  That  he  was  a  bastard,  and 
did  end^vour  to  role  by  the  sword.  Wbick 
words  tlie  deponent^diU  hear,  and  so  did  Keiott 
and  FenwicK,  who  after  one  another  replied^ 
The  bastard  should  not  trouble  t^  world  kxig. 

XLIX.  That  on  the  10th  of  Aoeust,  N.  S. 
the  deponent  did  meet  with  John  Groves  in 
Wild  street  in  the  afternoon,  and  as  near  ai 
the  deponent  can  remember,  it  was  about  five 
o'clock,  and  he  having  made  several  promiiel 
to  sive  him  an  account  of  the  fire  of  Soatih 
wark  in  the  year  1676,  the  said  Groves  teal 
the  deponent  into  Wild-house  Garden,  and  thai 
began :  He  said  that  he  had  certain' fire  v^orki 
miule  for  that  very  purpose,  and  he  with  three 
Irishmen,  that  were  .  his  assistants,  went  tnte 
the  Borough,  and  not  finding  an  opportuakj 
nor  a  fit  pUce^  we&(  to  Sk  Ma<gaittVUi|i 
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vbere  they  found  «n  oil-shop,  which  the  said 
Groves  bragged  he  fired.  The  deponent  asked 
the  said  Groves  how  he  came  acquainted  with 
the  said  Irishmen  ?  He  said"  his  acquaintance 
with  them  was  not  much,  but  liiey  were  pro- 
cured by  Dr.  Fogartliy,  the  Irish  doctor,  for 
which  the  society  (Richard  Strange  then  pro- 
vincial) gave  them  1,000/.  viz.  400/.  to  Groves, 
and  20o7.  a  piece  to  the  three  Irishmen.  And 
the  said  Groves  told  the  deponent,  thai  the  so- 
ciety got  at  least  2,000/.  by  that  fire,  which 
was  also  told  the  deponent  At  another  time  by 
Richard  Strange. 

L.  That  on  the  11th  of  August  being  Sun- 
day, the  deponent  saw  letters  from  St,  Omers, 
bearing  date  August  17th,  New-style,  written 
hr  Father  Ireland,  in  the  name  of  the  provin- 
cial Thomas  White  alias  Whitebread,  to  John 
Fenwick,   in    which    letter,  by "  the   contents 
thereof,  there  were  letters  to  John  Keines,  Mr. 
Jennison,  and  Mr.  Blundel,  and  others,  which 
the  deponent  did  not  see,  but  in  this  to  John 
Fenwick  it  was  specified  what  diligence  was 
used  for   tiie  destruction  of  the  duke  of  Or- 
BDond,  and  for  the  procuring  another  demon- 
stration  of  seal  for  the  promoting  the  Catholic 
religion  and  interest  in  that  kingdom,  and  that 
which  arguments  could  not  effect  the  h^ord 
shouid,  to  the  great  vexation  of  the  Prot;e8- 
tants  there ;  and  he  intimated  the  great  joy 
that  he  had,  that  there  was  yet  great  hopes, 
that  the  disaffected  Scots  would  not  lay  aside 
their  endeavours  for  and  after  the  defence  of 
their  liberty  and  religion,  and  that  the  Catho- 
lics of  Scotland  had  promised  to  use  the  utmost 
of  their  interest  to  keep  up   the  commotions 
there;  and  the  said  Father  Ireland  bad  the  said 
Fenwick  exhort  the  Fathers  to  be  earnest  in 
their  designs,  for  now  was  the  time  that  the 
£nglish  nation  was  to  be  reduced.'    And  fur- 
thermore ordered,  in  the  name  of  the  provin- 
cial, that  letters  should  be  written  to  all  the 
•oeiety  in  England,  that  they  made  it  their  bu- 
siness to  encourage  the  friends  to  bravehess  of 
mind,  for  that  God  had  hitherto  given  them 
luch  a  hopeful  prospect  of  things,  and  that  no 
opportunity  on  his  part  was  or  shoi^ld  be  lost, 
•nd  that  tliey  in  London  (if  they  thought  it  fit 
to  communicate  these   things)  should  have  a 
care  that  they  did  it  to  no  more  than  to  one  at 
a  time,  lest  they  should  be  bafiled  in  their  en- 
terprise.    Which  letter,  when  read  by  the  de- 
ponent, the  said  Fenwick,  to  whom  the  letter 
WW  directed,  told  the  deponent,  that  it  was  his 
duty  to  offer  up  amass  or  two,  that  God  would 
prosper  those  holy  endeavours  of  the  Fathers 
of  tlie  society,  in  promoting  Catholic  Religion 
aad  Faith ;  and  told  him  mnher,  That  if  be, 
the  deponent  lived  till  Christmas,  he  should  see 
m  good  change  of  things,  either  that  forty  eight 
fhocild  betaken  from  the  world,  or  the  world 
(especially  the  little    he  was   concerned  in) 
thoold  be  taken  from  him :  and  one  that  was  a 
Catholic  should  play  such  a  game,  as  never  was 
plaid  since  the  conquest.    All  which  the  said 
Fflowick  toid  the  depontnt  in  fait  chamber; 


and  the  deponent  asked  the-  said  Fenwick, 
Who  this  Catholic  was  ?  And  Fenwick  said  it 
wns  the  duke  of  York.  And  the  deponent 
saith,  the  Ciphers  48  are  put  for  the  king. 

LI.  That  on  the  said  11th  of  August  in  the 
evening,  the  deponent  went  to  the  lodgings  of 
John  Keines,  where  he  found  another  Jesuit 
with  him,  whose  name  the  deponent  doth  not 
remember,  in  whose  presence  the  said  John 
Keines  told  the  deponent  that  the  provincial 
had  taken  great  care  of  keeping  alive  the  dif- 
ference betwixt  the  disaffected  Scots  and  duke 
Lauderdale,  and  that  the  affairs  in  Ireland  went 
on  with  great  expedition,  and  that  all  means 
were  now  used  to  beget  a  diffei'ence  betwixt 
the  Dutch  and  the  prince  of  Orange^  and  if 
that  could  be  effected,  there  was  no  question 
to  be  made,  but  that  the  Protestant  interest 
would  fail  in  Holland,  and  that  Forty  £ight 
would  not  last  long  in  England,  lor  it  was  bigh 
time  to  hinder  Forty-Nine  from  being  effected: 
that  Barley-broth-trade  should  grow  dead,  aad 
Twelve  would  be  cut  off,  and  that  Mum  and 
Chocolate  should  be  put  down,  and  the  order 
of  the  Magpies  should  be  turned  into  their  pri- 
mitive institution  and  habit.  Now  the  depo» 
nent  saith,  that  the  words  [hinder  Forty  Nino 
from  being  eftectedl  is  an  odd  expression,  that 
is  amongst  them  used  for  the  cutting  off  tfao 
king,  that  he  may  not  tive  ro  be  compleat  forty 
nine  years  of  age,  and  by  Barley-broth,  is  meant 
the  House  of  Commons,  which  shall  be  turned 
out  and  sit  no  more.  And  by  Mum  and  Cho- 
colate, is  meant  the  Protestant  Peers ;  which, 
it  not  destroyed,  shall  never  have  any  vote  ii¥ 
the  House  of  Peers  more,  after  the  death  of 
this  king.  And  by  Magpies,  they  understand 
the  bishops,  whose  habit  in  parliament  is  black 
and  white,  which  shall  be  changed  into  purple* 
And  by  Twelve^  is  meant  the  duke  of^  Moo-' 
mouth. 

Whilst  the  said  Keines  with  the  other  Jesuit 
I  entertained  the  deponent  with  these  treasona- 
ble expressions,  Mr.  Jeimison  came  to  the  said 
Keines,  and  told  him,  that  be  had  lost  a  letter 
which  he  had  received  from  Thomas  White, 
the  provincial  of  St.  Omers,  in  a  walk  be  took 
to  Islington,  and  would  give  10/.  to  any  friend 
that  would  give  it  him,  and  was  afraid  that  some 
inconvenience  might  foUow,  if  found  by  some 
Heretic :  which  words  put  the  said  Keines  |^lo 
such  n  consternation,  that  he  asked  him,  Whe*^ 
ther  he  had  a  mind  to  ruin  them  all :  but  Jea« 
nison  bad  the  said  Keines  be  quiet,  for  nooa 
could  understand  it ;  which  words  the  depo« 
nent  did  likewise  hear. 

LII.  That  Mr.  Keines  on  the  ISth  of  Au- 
gust, determined  to  go  for  Windsor,  in  order  - 
to  settle  s6me  business  therein  and  totvards 
the  dispatching  Fony-eight  (which  the  depo^ 
nent  saith  is. by  them  understood  the  king^  at 
Windsor,  if  the  king  should  go  dowh.  thitner. 
And  it  was  jndged  that  the  sud  Forty-eight 
woold  go  to  Windsor,  to  make  his  abode  lfaer# 
for  some  weeks,  hot  die  said  John  Keioea  told  > 
tiM  dcpoatnt,  that  he  night  dkancf  to  ML 
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Catholic,  and  if  the  king  did  noc  become  R.  C^ 
he  bbould  not  be  C.  R.  long. 


abort  of  his  return  again.  These  worda  were 
spoken  by  John  Keines  to  the  deponent  in  his 
own  chamber :  but  the  said  Keines  did  not  to 
down  to  Windsor  so  soon,  as  afterwards  it  ap- 
peared to  the  deponent. 

LI  (I.  ThAt  Smith,  xTJthin  mentioned,  lieth 
in  Drury  Lane,  at  one  Mr.  Lowds  a  taylor,  in 
Cockpit-hllcy  in  tl)eaf)re8aid  Lane,  auil  is  also 
employed  to  go  frbni  hoQ»e  to  house  to  see  how 
the  Catholics  stand  aflPected  :  and  Jennison 
said,  That  if  the  Catholics  had  courage  enough, 
ihey  might  rise  and  cut  the  throath  of  a  hun- 
dred timusand  Protestants  in  London;  which 
expression  of  tlie  said  Jennison's,  the  said 
Smith  did  tell  the  deponent,  askinur  the  depo- 
nent's opinion  of  the  same :  to  which  the  d^ 
ponent  did  Siiy,  That  Mr.  Jennison  talked, like 
a  person  that  had  more  heat  than  light.  I'he 
said  Smith  did  at  tiie  same  time  tell  the  depo- 
neut,  that  the  Society  did  gite  him  50/.  per 
\»anomforhis  iuteliigence  that  he  getteth  of 
the  affairs  of  the  Court,  and  of  the  king's  ac- 
tions, words  and  counsels,  and  transmitteth  the 
same  to  John  Fen  wick,  .which  the  said  Fen- 
wick  transmitteth  to  St.  Omers,  and  there  it  is 
transUted  into  the  French  Tongue,  and  sent  to 
Father  La  Chaise,  the  French  king's  confessor: 
which  daily  inteilit^ence  the  deponent  did  daily 
see  from  ihe  said  Smith,  he  lodging  in  the 
same  house  with  the  deponent.  And  the  said 
Su)ith,  did  at  the  same  time  tell  the  deponent, 
that  he  whs  a  lay  brother,  of  the  society  of 
Jesus,  and  was  of  tlie  un^er  of  the  Politians,  as 
they  term  it,  and  attended  Father  Blundei  to 
Newgate,  in  order  to  convert  the  prisoners. 
All  which  the  said  Smith  did  tell  the  deponent 
on  August  19,  1678.  And  likewise  the  said 
Blundei  did  say  as  much  to  the  deponent,  who 
bath  seen  the  said  Blundei  and  Smith  go  toge- 
ther to  Newgate. 

'  LtV.  That  one  Matthew  Medhurn^  a  player 
inr  -the  Duke's  theatre,  and  Mr.  Penny,  Mr. 
Mannock,  Mr.  Sharp,  Mr.  Seddon,  >Villiam 
Smith  school-master  at  Islington,  and  Mr. 
£dw.  Everard,  nif  etinj;  in  a  club  on  Thursday 
nights,  and  Sunday  nights,  with  one  Jones  a 
priest,  and  Kemash  within  mentioned,  and  all 
these  are  empluved  by  the  Jesuits  to  vilify  the 
House  of  Commons,  and  go  about  the  city  of 
London  to  incense  the  peofile  against  them 
and  against  the  bishops  of  the  nation ;  and 
they  deliver  this  treasonable  po*iition ;  That 
the  Commons  assembled  in  parliament  are  the 
devil's  representatives  and  not  the  nation's. 
Which  treasfmable  and  detestable  words,  the 
deponent  did  hear  in  the-  said  club  (which  is 
kept  at  the  Pheasant  in  Fullers  Rents  near 
Grays  Inn)  in  the  month  of  August.  And  the 
deponent  was  ordered  by  the  Jesuits  in  L»r- 
don,  to  give  the  said  per&ons  great  respects, 
and  in  their  names  to  thank  the  dub  fur  their 
faithfulness  to  them  in  that  particular. 

LV.  That  Mr.  Jennison  did  on  tlte  19th  of 
August  say,  and  boast,  that  he  had  put  several 
out  of  love  to  the  king's  interest,  and  would  so 
coatiouei  if  that  the  king  did  not  turn  a  Roman 


LVI.  That  a  Packet  on  Aug.  99th,  N.  9« 
arrived  in  London  from  Thomas  White,  pro* 
vincial,  Mr.  Siapleton,  Mr.  Nevil,  Mr.  Peters, 
Mr.  Busby  procurator,  together  with  the  ma- 
sters of  the  liumanit^-schools,  to  John  Fen  wick, 
in  which  it  wss  specified,  that  the  twelve  Jesuits 
were  gotten  into  Holland,  and  would  use  all 
their  skill  and  interest  to  make  a  commodon 
there  :  and  that  Apple-tree  Will,  (which  tbo 
deponent  saith  is  meant  the  prince  of  Orange) 
should  not  be  great,  and  that  they  hoped  that 
the  Fathers  in  London  would  follow  their  bu- 
siness closely  there.  Which  letter  the  deponent 
saw  and  read. 

LVII.  Thai  a  Packet  went  from  Londou, 
dated  August  19,  in  which  Aie  provincial  was 
informed  by  John  Fenwick,  and  tlie  rest,  that 
the  king  was  gone  or  going  for  Windsor,  and 
that  the  Fathers  and  honest  William  were  ready 
to  attend  the  court  there,  as  the  deponent  was' 
informed  by  John  Fenwick  abovenamed. 

LVI  1 1.  That  on  August  13,  in  the  afternoon, 
about  six  of  the  clock,  a  sermon  wa«  preached 
by  John  Keines  to  twelve  persons,  men  in  poor 
habits,  yet  men  ofauality,asthe  deponent  doth 
suppose  by  the  wniteness  of  their  hands;  in 
which  sermon  he  delivered,  that  Protestant  and 
other  heretical  princes  were  ipsofaclo  deposed, 
because  such ;  and  that  it  was  as  lawful  to  des- 
troy them  as  an  Oliver  Cromwel,  or  any  other 
usurper.  At  which  Sermon  the  deponent  was 
present,  not  designedly,  but  by  accident. 

LIX.  That  on  the  15th  of  August  John 
Keines  and  John  Fenwick,  went  to  agf  ntlemaa 
in  or  about  Westminster,  and  persuaded  him  to 
remove  lirom  his  quarters,  lest  God  should  de- 
stroy him  with  the  sinners  of  that  city ;  for  God 
had  raised  him  aud  others  of  that  society  to  do 
sudi  thiiigs  against  that  city,  as  should  make  a 
man's  ears  ring  that  should  hear  it.  The  same 
day  towards  the  evening  the  said  John  Keines 
and  John  Fenwick  told  the  deponent  the  said 
story ,^aod  laughed  to  think  what  a  fright  the  said 
gentleman  was  put  into.  And  they  told  the  de- 
ponent the  name  of  the  said  gentleman,  but 
he  hath  forgot  it. 

XL.  That  John  Keines  came  to  the  lodging  of 
the  deponent,  on  Saturday  August  IT,  and  said  it 
was  endeavoured  to  dispatch  Forty-eight  at 
Wnidsor,  if  possible  (by  which  number  tbede* 
ponent  saith,  they  mean  the  king)  aiid  withall 
told  the  deponent,  That  Mr.  Howard,  prior  of  ihs 
Benedictines,  and  Mr.  Hitclicock  sub-urior,  and 
Mr.  Skinner,  Mr.  Corker,  a'ld  other  B<nedic» 
tiiie^,  had  promised  to  assist  them  with  6,000^ 
in  order  to  the  design.  The  said  Monks  did 
then  lie  at  or  near  the  Wnrdrobe  behind  the 
Savoy ;  which  report  the  deooiif  nt  did  believe, 
because  the  suhI  Mr.  Howard,  prior  of  the  Be^ 
nedictmes,  aud  Mr.  liiichcock  sub  prior,  told 
the  deponent  ill  the  moroiug,  August  17,  that 
they  had  pmmised  such  a  sum,  nnd  withal 
that  the  securiug  of  his  majesty's  person  in  his 
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IKght  from  Woreester  tvat  ih^  Wbm  dan  work 
that  «ver  simple  Jack  Haddlescone  did  in  all 
tis  life.  But  now  it  was  their  buiine$s  to  get 
t>HS  StUartfe  6at  of  fhe  Way :  whidh  die  depo- 
dent  related  to  John  Keitie^,  and  then  Kelolis 
did  tell  the  deponent,  that  if  he  would  under- 
take to  assist  in  the  dispatching  of  the  king,  he 
should  be  well  rewarded,  if  not  here,  in  heaven : 
and  the  deponent  replied  that  he  never  shot 
off  a  gun  in  his  life,  and  withal  told  Keines  that 
he  could  not  he  guilty  of  such  a  thing  for  the 
world.  And  then  the  said  Keines  did  farther 
inform  the  deD*)ncnt,  that  Mr.  Coniers  a  Be- 
tiedictine  moni  was  resolved  to  pursue  the  de- 
sign of  dispatching  the  king,  which  did  appear 
to  be  e^dently  true  to  the  deponent,  because 
he  did  hear  the  said  Coniers  on  the  14th  ot 
.August  lay  a  wager  of  100/.  with  a  gentleman 
Hot  known  to  the  (|^ponent,  in  the  Benedictine 
'Convent  in  the  Satoy :  ten  guineas  were  de- 
posited in  the  hands  of  Ilitcheock  sub-prior  of 
the  Benedictioes.  Now  the  wager  which  Co- 
Mrs  did  \uj  was,  That  the  viliam,  the  king, 
•heiild  not  live  to  eat  any  more  Christmas  pies; 
mmI  the  other  gentleman  did  lay  that  he  would : 
to  that  the  deponent  saitb,  that  Keinea  sold 
him  no  more  of  the  concern  ef  Coniers,  thim 
Ums  deponent  bad  heard  of  the  laid  Coniera 
hefwe,  on  the  14th  of  Angast.  Bat  thede- 
pooenc  before  he  parted  from  Keines^  asked 
aim,  what  flaws  abont  the  town  f  Koines  re** 
plied,  that  all  the  news  about  the  town  was, 
war  with  tba  French :  and  Keines  did  say  chat 

•  if  that  held  true,  then  have  at  the  rogues  of  the 
Hoase  of  Commons,  they  should  be  remembered 
for  all  their  long  bills  againet  the  Catfaohcs, 
The  deponent  replied,  tlmt  (with  snbmminn) 
ht  thoaght  the  terenge  proposed  against  tbem 

.  would  not  do  the  bastness,  and  therefore  not 
«  resolution  consistent  with  a  Catholic  spint, 
Ibrtbe  enterprise  mast  be  more  noble:  and 
withal  the  depoaent  niged,  that  he  tored  the 
detib  of  the  kins  wonld  scarcely  do  the  busi* 
nest  ami  effect  the  design,  anleas  his  R.  High* 
■CM  wooM  paiidoa  iheee  chat  did  the  basinera^ 
and  stand  by  them  in  it.  To  which  the  said 
Keines  replied,  that  the  duke  was  not  the 
Strength  of  their  trttst,  for  that  they  bad  another 
way  to  effect  the  setthig  up  the  CathoK(5  Reli* 
gion !  for  when  they  hAd  destroyed  the  king, 
they  bad  a  U$t  of  1^0,000  Catholics  in  London^ 
that  were  substantial  persons  and  fit  for  arms, 
that  Would  rise  in  twenty  four  hours  time  and 
less :  and  if  James  did  not  comply  with  them,  to 
■pot  he  must  go  also. — It  being  late  in  the  nipht 
the  ^aid  John  Keines  prayed  the  deponeot  to 

^  come  to  him  the  next  morning  and  he  would 
have  one  hour^s  discourse  with  him  before  he 
went  to  mass^  and  being  about  to  take  leave  of 
the  deponent,  asked  him,  what  he  meant  by 
those  words  (he  could  not  be  guilty  of  any  such 
thing,  as  to  assist  in  dbpatching  the  king)  there 
being  no  guilt  in  the  case;  the  deponent  smiled 
and  said,  he  could  not  be  guilty  of  so  much 
courace.  Besides  the  deponent  saith,  that  ifie 
told  the  said  Keines,  tl^at  it  was  his  opinion, 
Chat  it  would  be  more  stfe  to  let  shr  George 
yoL.  TI. 
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Wakeman  try  his  skill,  Und  th^n  the  people 
wonld  not  apprehend  it  so  tboisb. 

LXL  That  the  deponent  went  t0  the  chanH 
her  of  the  said  Keines  about  eight  or  nineio 
the  morning,  on  the  18th  of  August^  bathe  w4s 
gone  abroad,  and  ordered  the  deponent  to  cidl 
upon  him  about  four  in  the  aflwmoon,  and  then 
be  would  have  some  discourse  with  hiin :  And 
^the  deponent  accordinaly  wient,  but  met  with 
die  said  Keines  in  the  Mews^  who  told  the  de< 
ponent  that  he  was  to  meet  with  somaPathefs 
in  Coveist  Garden,  and  there  woold  meet  thedi 
some  Dnminioans^  and  would  have  the  depo- 
nent go  along  with  him,  and  at  the  house  whede 
tfaey  were  appointed  to  meet,  the  Dommicans 
were  already^  met,  via.  Mr.  Vincent,  provincial 
of  the  Domioicana  in  England,  Joseph  David 
Keimash,   Mr.  Dominick^    Mr.  Colltos>  Mr. 
Fedding,  Mr.  Mansel,  Mr.  Lomsdale  (as  «h^ 
eaid^  in  the  nanm  of  all  the  rest  of  the  order  ia 
EnglaDd,  to  consult  and  comply  with  the  Fsi« 
then  of  th«  Society  to  propagate  the  Catbclio 
Faith ;  and  when  iofaa  Keines  was  set,  witi^ 
the  Fadier^  of  Om  Sooiaty  by  him,  all  of  n  aid^^ 
via.  Jehu  Koines,    Father  Harcoarl^  Fatlama. 
Feawick^  Father  Wright,  Father  Blandel,  tlie 
said  John  Keines  propounded  to  iba  Domiiai. 
eana  to  contribute  to  the  design  of  killing  tbe 
king,  and  earr/ing  on^be  basiness  of  Bnl^ia 
and  S(>otrand :  The  Donsmicans  replied   bj- 
their  pran^itteial,  thnt  tbey  ware  paat*  aad  h^t 
able  to  do  nachi  for  they  had  Ktlla  or  no 
money,  bat  tbey  wooU  let  tbem  have  tfaoir 
persoaal  assistance  and  counsel,  and  woold 
procure  what  interest  th^  ooiild^  bat  ai  for 
money  thay  could  not  part  with  any  at  all,  for 
they  were  in  debt,  and  had  wmrc^  400^  in 
Mach,  and  the  nhoat  they  could  make  per  an- 
aurti  of  their  estate,  was  not  above  860/.    At 
which  coosalt  the  deponent  was  to  and  ffo,  ahd 
what  was  more  said  he  cannot  tell,  for  he  was 
s«nt  with  the  proposals  to  the  Catfm^tM^  via. 
Or.  HaadKM,  Mr.  Kimbal,  Mr.  Trevcn,  atod 
they  said  that  tbey  had  not  one  penny  in  stodc, 
nor  any  incnme  besides  what  the  Spanish  daa- 
bassador  aHowed  tbem   fbr'aasistmg  in   his 
chapeL 

fint  they  by  the  depondnt  did  present  thdir 
service  to  the  Fathers  met  tmsther,  and  bid 
the  deponent  tell  them^  that  fehetr  prayisia  to 
God  and  our  biased  lady  should  not  Ite  want- 
ing )  AH  this  was  noted  by  order  froAa  tibt  ff&>^ 
vincial  of  the  society. 

IXir.  ThAt  the  deponent  went  to  ^ee  JoAn 
.  Fenwick  on  August  the  I9th  in  th^'  afternoon  ; 
and  whilst  he  was  with  hidk,.  in  came  "John 
Reincs,  and  presently  ader.him  itfr,  Blundel; 
and  after  a  salutation  was  passed,  they  askra 
the  deponent,  What  news?  The  deponent  told 
ihem,  he  heard  none  but  what  was  i^  ULe 
Gazette^  AimI  filundel  said,  he  bad  been  With 
his  workmen,  and  they  wanted  oil-:  What  Aa 
meaning  of  this  was,  the  deponent  cannot  tell, 
but  believes  it  was  sheep's  fat ;  and  the  laid 
BSundel  would  not  tell  the  deponent  his  mean- 
ing wheu  asked  by  him,  ^e  d^dd^ttt  MM 

9  ih 
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Keioea,  When  he  was  for  Windsor  ?  He  r^ 
pHedy  The  court  was  scarcely  settled  as  yet ; 
but  said,  that  Mr.  Conyers  and  one  Anderson 
was  to  go  down  on  the  morrow  Aug.  20,  in  the 
norDXog  ;  aod  if  they  did  any  thing  as  to  the 
business  in  hand,  it  would  hasten   his  going 
down ;  and  therefore  as  yet  could  not  be  cer- 
tain when.    The  deponent  asked  further,  How 
honest  William   did  ?  Keines  replied,  that  he 
was  troubled  with  a  lore  throat,  and  was  very 
bad  with  it ;  and  so  indisposed,  that  he  cotdd 
not  ride  down  to  Windsor ;  and  that  it  would 
be  dangerous  for  him  to  go  by  water,  lest  a 
cold  being  by  that  means  contracted,  he  should 
be  unfi^  for  service.     And  then  the  deponent 
took  his  leave  of  them,  it  being  near  six  of  the 
clock  in  tlie  afternoon,  and  went  to  the  Monks 
convient,  and  enquired  of  one  Rumly  a  lay  bro- 
ther of  tliAt  order,  for  Mr.  Cony^rs ;  be  said,  he 
was  not  within,  but  not  far  off;  howerer,  not 
to  be  spoken  withal,  for  he  was  with  some  of 
the  Eenedicline  Fathers  about  business,  and 
would  go  out  of  town  to  morrow  betimes  in  the 
morning :  and  so  the  deponent  left  him,  and 
being  Irat  a  little  way  from  the  place  met  the 
•aid  Cofiyers ;  who  laughing  upon  the  deponent, 
told  him.  That  the  Hill  People  were  fools,  to 
set  upon  48  at  Windsor,  because,  he  was  sel- 
dom in  a  posture,  to  receive  their  kindness : 
but  he  would  see  his  worsbip,  and  talk  with 
bim  in  some  other  language  than  in  Tormen- 
tilioe  The  deponent  asked.  How  f  He  replied, 
that*  if  the  shirt  on  his  back  should  know,  he 
Would  burn  it.    But  if  that  should'  not  take  ef- 
fect, no  opportunity  sbooU   be  neglected  in 
order  to  the  disptttcfa  of  48.    He  further  told 
the  deponent,  he  was  in  haste,  and  his  time 
was  short,  and  his  business  great ;  hot  told  him 
also«  that  honest  William  and  Pickering  iboold 
Atay  in  town,  seeing  the  party  concerned  was 
kk  et  ubipie^  nerer  long  in  one  place. 

LXni.  That  on  Wednesday  the  21st  of 
August,  a  comult  was  heU  by  the  Jesuits  then 
in  London,  with  certain  Benedictine  Monks, 
about  three  of  tlie  clock  in  the  afternoon,  con- 
cerning a  paeooet  that  came  irom  Talbot, 
arcbbisbop  of  Dublin,  to  the  Fathers  of  the 
Society.  In  which  they  were  giv^  to  under- 
stand, that  four  Irish  Jesuits  had  undertaken 
the  death  of  the  duke  of  Ormond ;  and  that 
vpon  bis  death,  the  Irish  were  ready  to  rise. 
In  this  Jetter  he  told  them,  that  a  Legate  was 
anired.  in  Ireland,  and  had  asserted  the  Pope's 
ri^t  in  that  kingdom ;  ^  and  that  the  ■  kings  of 
England  beipg  nq  longer  Catholics,  chey  did 
cease  from  being  concerned  there ;  it  being 
ei?en  to  them  during  the  good  pleasure  of  bis 
holinefs  ;  and  therefore  did  encourage  the  said 
archbishop  to  contrive  and  use  all  lAeans  for 
the  recovery  of  the  said  kingdom  out  of  the 
bands  of  the  English.  And  in  the  said  letter  it 
was  mentioned,  that  if  opportunity  did  not^er- 
mit  the  said  Jesuits  to  do  their  business,  that 
then  they  should  send  one  Doctor  Fogarthy, 
now  lodging  at  Mrs.  Sxmmoods^  tlie  widow  of 
#Qe  Simmonds  ao^pothecaryi'  m  Drury-lane^ 


and  that  he  and  the  Fathers  in  Ireland,  tog^ 
ther  with  the  said  Fogarthy,  would  find  out  in 
expedient  way  for  the  death  of  tbe  said  duke. 
And  furthermore  he  did  specify,  that  they  lisd 
procured  several  Irish  to  oe  made  commisaion- 
officers  in  the  garrisons  in  Ireland  ;  and  that  he 
a  fid  the  rest  had  dispensed  with  tbem  to  take 
th^  oaths  of  allegiance  and  supremacy.  And 
that  the  Irish,  w)io  had  gotten  commissions  bj 
means  of  the  archbishop,  had  promised  to  he- 
tray  their  interest  into  tliuir  hands,  when  the 
business  should  be  ripe ;  and  desired  the  Fa- 
tiiers  CO  be  as  diligent  in  £n*:land,  as  he  aod 
the  rest  of  the  clergy  were  in  Ireland  :  which 
letter  John  Keiues  did  shew  the  ileponeat, 
and  was  read  by  the  dcpuncnt ;  And  Keines 
and  Biundel  gave  him  an  account  of  the  con- 
sult; and  the  suid  Fogarthy  did  himself  tell  the 
deponent  the  same ;  and  on  the  said  21st  of 
August,  did  say.  That  he  had  a  great  interetf 
in  tbe  court  of  ll^cland. 

LXIV.  That  the   said   Fogpirihy  is  a  mala 
agent  in  this  hellish- plot,  and  hath  promised, 
That  if  this  bishop  Talbot  will  make  usi  of 
him,  he  will  do  all  the  serrice  he  can:  whidi 
the  deponent  is  ready  to  justify  to  the  fyoect 
tbe  said  Fogarthy ;  who -did  tell  tbe  deponeat, 
that  he  and  Coleman  were  in  the  consult,  whsa 
Wakeman  was  contracted  withal  in  older  fo 
poison  the  king ;  and  said.  Thai  if  he  bad  the 
mterest  in  tbe  king,  as  Wakeman  had,  he  woold 
have  undertaken  it  himself.    And  all  this  wis 
told  tho  deponent  *on  the  Slst  nf  August,  in 
the  chamlier  of  the  said  Fogarthy.    And  fur- 
thermore, tbe  said  Fogarthy  tlien  and  there  did 
tell  tlie  depoaeat,  That  be  had  hired  four  Irish 
ruffians,  whose  names  he  did  neither  tell  die 
consolters  chat  met  on  the  3l4t  of  August,  8<>r 
the  deponent;  and  these  Irish  roftaos  were  to 
mind  the  king's  postures  at  Windsor:  Put  tke 
deponent  teUing  the  said  Fonarihy,  that  fie 
heard  the  king  was  goiog  to  Portunoath,  be 
was  wond'erfidly  troubled  at  it,  and  said,  It 
did  Tery  much  impede  their  design,  and  nothiQi 
would  be  attempted  so  long  as  be  was  abeeat 
from  Windsor. 

LXV.  That  the  lord  ambassador,  sir  WilliaA 
Godolphin,  at  tho  Court  of  Spain,  holdetbKrest 
correspondence  with  HIerom  SwimaQ  thelrisb- 
jesuit  (who  as  belbremeutioned,  was  procurator 
for  the  Jesuits  of  the  kingdom  of  Englaod  aod 
Ireland)  and  with  the  Irish  archbishop  of  TosP 
now  at  Madrid;  and  is  a  friend  in  this  bosi- 
ness,  as  the  said  Swiman  did  inform  th^  Society 
in  one  of  July  the  SOth  New-style;  and  like- 
wise in  one  to  the  deponent,  wherein  be  did 
specify,  that  sir  William  was  as  industrious  i< 
any  man  could  be,  to  answer  the  expectation 
of  the  Society  ;  and  that  he  had  bat  onepra- 
testant-servant  then  in  his  house,  viz.  theoooki 
and  the  parson  (when  there^  made  Up  ^P^f 
xouple:  And  the  deponent  knows,  that  Godot* 
phin  is  a  papist,  and  hath  perverted  a  kiasoMA 
of  bis  own ;  and  the  deponent  Imoweth,  tbs| 
the  said  Ambassador  is  very  familiar  tq  the  laid 
p«rsoO0|  tha  Irish  jc«uit  at  Madrid^  and  ^ 
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Irish  arHibisliop  of  Tu^ni.  And  the  deponent 
doth  verily  W^ieve,  thai  Mr.  Hodges,  some- 
tiqies  qbupUun  to  the  s^id  'lord  An^baseftdor, 
can,  if  required,  testify  as  rovch;  vui  the.  de- 
ponent do  til  further  say,  'fbat  i^.hen  lie  was  at 
Madrid)  the  said  cl^apliun  of  tbe  Aiubassador 
left  the  employ,  because  of  the  Ambassadors 
lieiog  a  papist;  ,and  the  deponent  hath  seen 
the  said  Ambassador  at  Mass ;  end  he  hath  a 
Jesuit  that  comes  to  lus  house,  who  hath  read 
both  philosophy  and  divinity  to  tbe  said  Ann 
bassador ;  of  which  the  deponent  was  person- 
ally informed  by  the  said  Ilierome  Swiman  an 
Irish  Jesuit,  and  by  the  said  Irish  archbishop 
when  at  Madrid :  but  the  letters  of  which  the 
deponent  speaks,  he  saw  and  read  them  at 
Mrs.  Sanders^  house  in  Wild  street  the  93nd  of 
August. 

^  LXVl.  That  on  the  2flod  of  August,  money 
was  sent  from  tbe  society,  by  a  servant  of  theirs^ 
to  supply  the  expences  of  the  four  Irish  ruffians 
fkbove- mentioned,  who  vosre  i^tten  to  Windsor 
on  the^lst  at  night;  and  the  sum  so  sent  was 
Wl^  which  *the  deponent  saw  told :  And  they 
were  written  to,  aud  informed,  that  if  more 
were  wanting,  they  should  have  it.  And  they 
wefe  bidden  not  to  be  frequent  in  on£  •ootbers 
company,  and  always  to  profess- but  small  ac- 
quaintance one  with  atiolher.  Which  order 
and  money  was  dispatched  away  by  Harcourt, 
rector  of  £ondoo,  in  the.name  of  the  provincial 
and  whole  society. 

LXVIL    That    the  deponent  went  to    tlie 
chamber  of  the  said  John  Fenwick,  who  told 
him,  that  lie  was  to  go  to  St;  Omers  with  some 
students  thither,  (about  10  or  11,  as  near  as  tbe 
deponeot  can  remember ;)  and  the  said  Fen- 
wick  was  to  attend  the  provincial,  and  was  to 
return,  as  he  said,  within  10  or  12  days,  toge- 
ther with  Mico  and  the  rest.     And  whilst  the 
deponeat  was  with  the  said  Fan  wick,  a  mes- 
isenger  came  in,  viz.  John  Grove,  with  order 
from  Harcourt  rector  of  London,  John  Kcines, 
.  Richard  Blundell,  Mr.  Jenirison,  Mr.  Wright, 
Basill  Langworth,  and  four  other  Jesuits  that ' 
lay  at  Somerset-bouse,  to  pray  the  provincial 
that  be  would  write  to  Leshee  tbe  French  king's 
Gonfessarius,  and-  give  him  to  understand  how 
well  tbe  business  in  Ireland  stood:  and  that  in 
his  letters  to  Leshee,  he  should  pray  him  to 
certify  the  French  king  thereof.    The  depo- 
nent asked  Grove  whefA  those  Fathers  were 
met  ?  VVho  said,  they  met  again  at  Mrs.  San- 
ders*s  house.    And  the  deponent,  after  he  had 
'  re^  the  order  or  memorial,  (an  indeed  the 
title  was)  and  saw  their  names,  about  two  in 
the  4kfteraoon,  went  lo-  the  house  of  Mrs.  San- 
ders, where  the  deponedc  saw  those  Fathers, 
wbo  told  him  of  the  said  cirder,  and  after  a  short 
•taj»  took  his  leave  of  them;  and  by  them  was 
ordered  to  meet  them  at  4  of  the  clock  at  Mr. 
Keinet'e  ehmber^ .  And  at  four  of  tbe  clock 
the  deponent  met ;  where  he  saw  Dr.  Fogarty, 
who  shewed  him  a  ieiter  Wfstten  to  Mr.  Beding- 
Ifiehi  by  fais.owll.  hfHid.    And  likewise  the  de- 
ponent saw  letcertoicdm  Btendell  and  Jchn 


Fen  wick,  with  one  from  Father  Ireland,  sit-St, 
Omers.  That  of  Dr.  Fogarty  to  Mr.  Beding^ 
field,  did  contain  in  it  an  account  of  80  letters 
that  were  written  to  the  Jesuits  in  England; 
some  of  which  were  delivered  to  the  Post-office 
in  Kussel-street ;  oiliers  to  the  Fost-office  Ge- 
neral ;  others  were  sent  by  private  messengers ; 
and  one  to  Mr.  Peters  a  Jesuit,  that  li^eth  ftovr 
with  sir  Charles  Shelly  in  Sussex,'  that  married 
the  relict  of  the  b«ron  of  Abergaveny :  *  In 
whidi  the  said  Peters  was  ordered  to  meet  tbe 
provincial  at  London,  about  the  design  in  hand? 
which  if  it  took  not  effect  at  Windsor  speedily, 
then  Johri  Kein«s  was  to  go  to  Windsdr  to 
meet  witfi  Corners,  who  was  designed  to  go  out 
of  town  on  the  90th  of  August  with  Mr.  An^er- 
lon  to  440,  (which  number  is  by  them  put  for 
Windsor :)  And  after'their  business  was  done 
in  Keines  his  cliamber,  the  deponent  left  them. 

LXVIII.  That  the  deponent  heing  to  meet 
with  Dr.  Tonge  oo  tbe  3and  of  August  at  the 
King's  head  in  Grays-Inu-Lane,  about  «ix  of  dm 
cluck  at  uight,  accordingly  went;  and  iindiitg  that 
tbe  said  doctor  was  not  there^  he  walked,  in 
Grays-Imt-walkSy  and  there  he  met  with  Co- 
niers,  who  was  supposed  to  be  gone  to  Wind- 
sor. The  deponent  asked  him,  bow-  it  happened 
that  he  did  not  go  his  journey  ?  he  replied  that 
his  horse  fell  so  lame,  that  he  could  scarca 
carry  him  five  miles  on  the  ivay,  and  so  .was 
forced  to  return  ;  and  that  be  himself  was  takea 
ill  with  the  sciatica;  which  had  given  him  great 
trouble  for  all  the  nieht  before.  Tbe  deponent 
wus  then  urgent  wiin  him  to  tell  him  ho^  h« 
would  kill  the  king,  seeing  he  did  laugh  at  the 
means  tlie  Fathers  intended  to  use,  viz.  by 
sliooting  him.  Then  the  said  Coniers,  by  rea* 
son  of  tbe  deponent's  importunity,  shewed  bim 
a  dagger  or  knife  two  edged,  with  a  very  sharp 
point ;  aud  it  was  broader  and  broader  towaros 
tiie  haft,  which  was  of  buckhorn,  and  was  a^ot 
long  in  the  blade,  and  near  half  a  foot  in  the 
haft.  With  this  (said  he)  the  villain  shall  fall 
to  the  ground,  if  possible.  Coniers  demanded 
of  the  deponent,  what  be  thought  it  might  cost 
him  ?  the  deponent  said,. he  could  not  tell ; 
Coniers  replied,  iOs.  or  'thereabout.  The  de- 
ponent told  him  it  was  too  dear  :  he  replied, 
nothing  could  be  too  dear  for  the  kin^  The 
deponent  asked  him  where  he  bought  it  ?  Co- 
niers replied,  of  the  old  cutler  in  Eussel  street. 
The  deponent  asked  him  why  he  would  have  it 
so  long }  he  replied,  that  the  villain  might  fall 
by  it.  The  deponent  asked,  how  ?  he  replied, 
through  my  cloak  will  I  stab  him.  The  depo- 
nent asked  bun  how  he  thought  to  escape? 
Coniers  answered,  that  be  doubted  not  but  to 
obtain  a  pardon,  if  he  were  not'  knocked  on 
tbe  head  upon  the  place.  The  deponent,  after 
some  discourse,  went  to  the  King's  head,  where 
he  met  with  Dc,  Tonge  between  six  and  seven 
of  tbe  clock. 

LXIX.  That  the  deponent  did  on  the  SSnd 
of  August,  about  nine  o'clock  j  meet  with  Blun« 
deU ;  and  seeing  him.  have  a  baig, '  asked  hhn 
what  hehftd  ?.  and  he  reply^,  Tewxbary  mui- 


UrdoUaUfl^  A  DptAble  hitiog  Mucc^'tsid  would 
^ainb  Westoipi^er  wKpn  be  had  fnongh  of 
ijina.  The  dftpqpeiit  fAitb,  th«t  hy  Tevr"iury 
^l4«;i^d'l^aVs,  we  are  to  i^udentaad,  fire'balliw 

LXX.  That  on  the  24lh  of  Aueust,  6l«odeU 
tpild  the  de|K>uent:  in  Fcnwickli  cBamber,  that 
U  would  oe  90  ordered  hy  ihe  society,  tUat 
$j^  q^Xholiq^  of  England  wpald  advance  the 
4t6ifp.  of  sbortaing  the  king's  dart ;  and  bade 
^e  depoueet  be  of  good  cbeevj  lor  Protestant 
^igioQ  was  on  its  la|t  legs. 
^  Xbat  the  deponent  ooet  with  Blundell  on 
JIuDSnst  the  dO(h,.who  told  hioit  tbat^he  must 
ibe^  b^ie  wWt  Westmiosier,  i^nd  the  jboiises 
on  bolb  tidee  (be  water^  were  to  be  done  with-i 
ftlj  and  oarried  him  to  feyaw^V's  chamber, 
piH)  there  drew  oni  of  a  paper  oase  a  paper, 
in  wtiicH  was  (he  manner  or  Qring  Westminster 
and  Wappingii  Toolies-street,  Barnabv-street. 
and  St.  Tnomas  Apostles.  First  for  Westmin- 
eier,  if  the  wind  Mew  northeml^)  then,  thej 
were  to  begin  at  the  next  house  to  the  Pals- 

Savers  liead  tavern,  where  the  Jesuits  and  their 
entswere  to  carry  on  the  fire  to  the  Savoy  ; 
and  then  the  Benedictines  and  they  to  carry  it 
pn  both  sides  to  ChariRg-cress ;  and  then  the 
flr^  was  by  them  <md  thqir  agents  to  be  carried 
to  Whitehall :  and  near  the  end  of  the  stone- 
ipUtery  another  company  is  to  begin  and  carryit 
on  to  Kiogs^srreet  and  Channet-row ;  which 
was  first  designed  to  *be  acted  in  the  time  of 
the  great  frost,  in  the  year  1676,  but  then  tliey 
were  not  assured  of  the  French  king's  assistance, 
eC  which  they  are  now  assured  by  Leshee,  the 
French  king's  confessor.  At  tlie  same  time 
Wapping,  and  the  ships  in  the  river,  were  to  he 
bnmt :  and  the  said  fire  (in  case  the  wind  blow 
Qp  the  river)  is  to  begin,  at  a  pliLce  near  fiugbies- 
liole  or  limehou^ie-hole,  and  is  to  be  carried 
an  by  four  men  (of  whom  they  had  made 
choice)  to  Wapping  middle  stairs,  aod  then 
ibur  or  five  more  were  to  carry  it  up  higher. 
And  the  deptuieut  found  himself  with  seven 
more,  ordered'  to  p^  about  the  Armitage ;  and 
fais  business  was  to  encourage  the  seven  men 
committed  to  bis  care ;  and  for  his  reward 
1,000/.  was  therein  promised  him,  besides  80/. 
fbr  his  former  services.  But  the  deponent  saith 
2f  the  wind'stood  contrary,  they  were  to-  change 
liiecommeacemenf  of  the  fixe.  At  the  same 
time  others  were  to  have  the  charge  in  Barna- 
by-8treety  Tooley-street,  and  St.  Iriomas  Apos- 
iks  on  the  other  side  of  the  water,  committed 
to  them  ;  and  the  fire  wa3  to  beun  at  ^ther- 
IHthe  when  it  was  begun  on  Wapping-side : 
And  this  is  to  be  done  when  the  water  is  tow, 
that;  the  ships  might  not  get  oflP  from  the  ke)'s. 
In  order  to  the  deponent's  managing  that  part  of 
the  fire  that  was  to  be  begun  about  the  Armi- 
toge,he  was  ordered  to  remove  his  lodging  into 
W^j>ping  as  soon  as  order  was  given  him,  and 
he  should  have  a  priest  come  and  say  mass  unto 
bi»k  iil  his.ehaAbar.every  day)  for  agoodsuceeM 
4»  theidesiga.  But  tha  dcflaoaat  saith,  ha  did 
jaai  haowh^ WAS  ta  ha\aa.ageot  ia  tha  business 
IJU.ha.aar  that  i^^Wt ;  whitfh  papev 


l6U^imiHb9!^im  to  AeWob       |M6« 

hy  tha  piovincial  Tbo.  WUt^in  t|ie  aaoa  of 
the  wholasodaty. 

LXXIf .  That  the  depooeot  saith,  the  Ftipa 
hath  issued  oat  a  Bull,  a  copy  of  which  Bloa- 
dell  shewed  the  deponent  on  the  said  90th  of 
August;  and  as  near  as  th^  deponent  dodi  ra- 
member,  it  bears  date  either  the  month  of  NtK 
▼ember  or  December  fast ;  in  which  the  Fom 
hath  been  pleased  to  order  and  dispose  of  hi- 
shoprics  of  England^  and  other  digutics  of  tfaa 
asfolloweth: 


AacHaisBOPs. 

CanUrhwry,    Cardinal  Howard,  with  an     _ 
mentation  of^O^OOO  crpwns  per  annnm,  for  tSe 
auiintenanca  of  his  legantioe  authority. 

York,  Perrott,  superior  of  the  atcolaf 
priests :  he  hath  power  of  probats  of  vriUa,  Up 
censes  for  marriage,  and  a]l  episcopal  juriedic* 
tfen;  ordination  and  confirmation  only  ex- 
cepted. 

Bishops. 

London,  Corker,  Presideivt  of  the  Baie£^ 
tines. 

IFtaeAei/er.  White,  Provincial  of  the  Jesoitt. 

DarAam.  Strange,  last  Provincial  of  tiie 
Jesuits. 

SaMbiry,    Dr.  Godden. 

Ihrwich.    Napper,  a  Franciscan  friar. 

JS/y.  Vincent,  Provincial  of  the  Dominicans. 

Exeter.    Wolfe,  one  of  the  Sorbon. 

Peterborough,    Oiflbrd,  a  Dominican. 

Lincoln.  Sir  John  Warner,  hart,  a  Jesiu^ 
and  confessor  lo  lord  Fomis. 

Chickeiler,    Morgan,  a  Jesuit 

Bath  and  Wiiit.  Dr.  Armstrong,  aPrancia* 
can  friar.  ^ 

Curli$U,  WUmotj,  alias  Qaartani¥Wiy  a  aa< 
cular  priest. 

Che»^r.  ThimUehyiL  a  saoo^r  prie^,  now 
canon  of  Cambray. 

Herefirfk  ^ir  Xboma^  Pifaston,  ba«C  a  Ja* 
suit. 

firitiol,    JVIuiul4on,  a  Donaiaican. 

Uvea*  WiiUamSi^reotoi;  of  Watum»  and  mae* 
ter  of  the  noviaee,  a  Jesuit :  he  ia  aJUo  co  have 
the  deanery  of  Chrisirchard^  and  is  to  prasidft 
over  the  profossprs  of  diiiuiiy  ia  thai  aaivai^ 
sity^  and  pei:asa  the^  leittcs  bafora  th^  laad 
them  publicly. 

St.  J^avidS'    Belson,  a  secidar  prieau  . 

St,  A$aph.    Joaasy  a  secular. 

Bailor,  Joseph  Pallid  &eiaash»  a  Dobsi* 
nican  friar. 

ABBOffS. 

Weitmn»t^.  Dr.  Sheldon,,  a  B^iadidioe 
mon-b. 

^a-Aoaie.    Siunaar,  a  BenedicsinA 

Dbajisv 

Cealertery.    Bettun,  a  SorbomsiL 
.  St,  Fank*     Leyhaarn  a  seeulait.  aad 
larv  to  tha  oaidiaal. 

Mnd$w.  ttuwacd,  wth  taielaaBeiMHyetBoc 
caaons. 

Ckidte$U0^    .Maifin»  a  aeoulan 

WitkckoOm  Dti  Whdriaseo.  fiMsidaok.  af 
lha£i«ttih>aaU^ai  IMtmt^ 


ua&j 


SnTATTBTftAXA  MCaAiaitlL  Wi^^^  tJk  Pcpkk  F^ 
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MaiLj  dif  nitiit  of  tbt  dHmh,  net  hen  mt ih 
liQncd,  ar«  to  be  sapplM  «^kk  SpftDMrda  and 
o^icr  foreigners,  becaute  tbey  ha7«  not  dergiy 
enough  to  bt  professors:  nor  wre  iliere  apj 
prebendaries  or  otiier  places  uodtspnsed.  And 
III  the  same  Bull  it  was  ordered,  Tluu  the  Je- 
■aiis  should  read  philosophy  and  divinity  in  all 

Sreat  tovrtts  and  places  where  they  had  colleges; 
ut  not  give  degrees.  And  whilst  the  English 
J«ftuil8  were  employed  nt  iastnicting  yoaSk  in 
liunanitj  and  philosopikyt  »nd  others  reading 
divinity,  and  preaching  and  evlBchisiiig,  they 
should  be  supplied  with  Spanish  Jesuits  and 
other  foreigners,  to  assist  them  at  the  altar,  and 
in  the  care  of  the  colleges. 

LXXIII.  That  the  deponent  on  the  second 
of  Scpteniber,  saw  a  packet  out  of  Scotland, 
directed  to  John  Grove,  daied  Aujgust  10, 1678, 
in  which  the  Fathers  met  at  Ediuburgli,  from 
thence  did  tell  the  Fathers  here.  That  tiiev  had 
not  much  to  write,  but  that  9,000  Catholics 
w»re  ready  lo  rise  and  auist,  when  the  business 
shoald  grow  hot ;  and  wooki  join  with  the  dis- 
affected Soofs,  when  remiired  by  the  Scotch  Je- 
suits there.  '  And  in  toe  said  letter  was  men- 
tfoaed.  That  one  West  by  was  destroyed  by  one 
tlHM  was  servant  ro  LotsI  the  Jesuit,  for  endea- 
vottring  to  detect  the  rebellion,  with  its  anttiors 
and  contrivers,  to  the  council  in  Scotlaud. 

LXXIV.  That  the  deponent  saw  on  the  said 
itnd  of  September,  O.  S.  letters  of  the  fourth 
N.  S.  from  St.  Omers,  written  and  subscribed  by 
Thomas  White  provincial ;  in  which  notice  was 
given  to  Richanl  Blundel,  to  whom  they  were 
directed:  that  13  Scotch  jesuiu  were  sent 
into  Scotland  by  order  from  the  general  of  the 
lociety,  and  have  1,Q00/.  giveq  them  by 
Leshee  tlie  French  king's  confessor,  to 
keep  up  the  commotions  in  Scotlyd,  that  the 
French  king'  might  land  an  army  :  And  that 
the  said  jeMiits  had  instructions  given  tliem  to 
carry  themselves  like  Nonconformist  ministers 
among^^t  the  Presbyterian  Soots. 

tXXV.  That  on  tbe  3d.  of  September,  the 
deponent  saw  a  letter  from  the  provsoduf  at  St; 
Qm^ci^  dated J>«oember  1,  by  wbid»  the  de- 
ponent di^l  perceive,  that  though  the  letter  was 
dated  from  thence,  yet  it  came  not  from  thence, 
because  it  was  Old  Style  ;  and  did  believe,  that 
the  said  provincial  was  then  in  England.  And 
in  this  letter  directed  to  Blund'el,  it  was  spe- 
cified, that  the  provincial  was  informed  of  some 
discovery  that  was  made,.at  which  he  was  some- 
what surprized.  But  upon  second  thoughts, 
Im  ordered  the  said  Bhmdel,  not  to>  desiet-the 
busioess  in  ban^  but  to  writr  to  BMingfield 
notita  take  notice  of  wbatKeines  saide  it  bcin^ 
bu6  a  ooqioetttra  of  his  own*  And  the  said 
Blundel  did  on  tbe  third!  day  write  to  Btding- 
field*  and  did  adhae  fain,  of  the  pvovinoiars 
Hhoo^ts  eonoeming  what  had  passea  aboat  that 
•anoetn.  And  in  tha  letter  of  the  provinoial 
to.BUmdel»  it  waa^ordeaed  by  (ha*  said  provin- 
cial, That  thanks  should  be  given  to  Dr,  ¥o* 
jBilhip  foe  bin  eara  in<  tfae>  toMinass  of  Forty- 
cigbt  (which  is.tiit4in|)a«d  fov  hJa^fomMirdbcia 


toaatis^tboaa in  IiaUnd :  and  ordeted  letters 
to  be  written  with  all  speed  into  Ireland  to 
giva  them  histbaoka,  and  to  tell  them.  That  ha 
would  not  cease  to  pray  fot  their  goodsucc^. 

LXXVI.  That  the  provincial  came  to  Lon^ 
don  the  third  day  at  night ;  and  the  deponent 
went  tu  the  provinciarslodguigs,  aad  waaor- 
dered  to  wait  on  him  the  next  day  in  the  morning 

LXXVII,  That  the  deponent  went  on  tha 
Mh  of  Septeeaber  in  the  morning,  according 
to  the  aforesaid  order  given  him  over  night ; 
and  when  the  provincial  saw  the  deponent,  ha 
asked  him.  With  w^t  face  be  codid  kiok  oa 
him,  sioca  he  had  pkijed  sacb  a  treacherons 
trick  with  theos  ?  And  struck  the  depoaeat 
-three  blows  with  Jiis  stiok,  and  a  box  an  the 
ear;  aad  charfced  him  with,  being  witlstfae 
king,  and  a  ministcf  with  him  whom  ha  sat* 
pected  to  have  informed  the  king  of  tboae 
things  t  beeausa  that  fiedingfield  nad  related 
iaaietterto  Bhmdel^  that  the  Dukaof  York 
had  related  some  such  thiog  to  him  ;  and  did 
therefore  judge,  that  it  mfost  be  tbe  deponent 
that  most  have  beea  draws  in  by  soaw  persooa 
to  the  sane.  But  at  last  the  provincat  told 
the  deponent,  that  ho  was  wiUtng  to  be  reooa* 
ciled  to  him^  if  he  would  discover  what  the 
parson  was,  his  name  and  place  of  abode^  ta 
the  end  they  might  be  secure  of  htm ;  and 
were- resolved  to  kill  him.  And*  in  tba  mean 
time  the  deponent  was  ordered  to  amke  bins* 
•elf  ready  to  go  beyond  the  seas  wrIub  ledajt, 
as  he  tbo  provincial  said^  And  that  tlie  aa* 
ponent  might  not  cheat  them,  they  were  to  pa^* 
for  bis  ooacb  fatre^  and  ordered  his  entertain-> 
meot  at  Sitting basn^  and  in  otfaerplacea  npon  the 
road  to  Dover,  aad  there  Mr.  C>onyers^  master 
uf  Uie  King^Head,  war  to  pay  for  bis  passage 
to  Calais  ;  and  the  master  of  the  Fenthem  m 
'  Calais  to  pay  for  his  passage  to  St»  Omen^ 
where  the  deponent  was  te  remain  titt  farther 
ocdcr  from  the  proviocial..  And  Uidiard! 
Blundel  was  ta  tafce  eara  of  carrying  on  the 
5re  in  Wapping  in  the  deponent's  rooaib 

LXXVIII.  That  on  the  6ih  of  Saplember, 
I  Mr.  Pickeringtold  the  deponent,  that  Conyera 
I  was  gone  for  Windsor,,  and  he  said,  that  after 
I  ten  days  stay  there,  he  would  gp  to  the  lord 
Brudenal'shouse. 

LXXIX.  That  at  night  tbe  deponent  attend* 
i  iog  at  the  door  of  the  provinciak,  and  aboet  to' 
gp  in,,  heard  White,  asd  some  athera  (wlkom 
die  depoasne  soppoeed  bj  their  voices  to  be 
Mr«  Mico^  and  one  Mr.  Poole)  coasultiRg  abent 
tbv  disposing  of  a  perMO,  whom  the  deponent 
sapposeo  to  be  himself.  Their  word9  weie 
tiiese :  '  This  man  bach  betrayed  us,  and  tbere>' 

*  fore  we  will  give  a  ooaeh-man  tOlf.  to  tate 
*■  hinv  up,  and  ean7  hhn  diieotij  to  Roehascer 
'  tacsq.  Lei^s  bouse,  who  lives  near  the  town ; 

*  and  from  thanco  to  Dover,  by  some  by^-wan 
'  becanar  he  it  acquainted  at  Sittingbum*;  mw 
*'wad^  that  H'  tbey  eould  bat  gat  him  ow  lbe» 
'  ethee  side  of  tkie  wiaier,  they  wonM  toiwanr 

*  him  till  be  had  confatwd  to  fktmg  mh^if  mm- 
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^  than  had  been   with  the  king,>  and  informed 

*  him  of  the  buniness/  When  the  deponent 
lieard  these  words,  be  went  down  the  stairs 
with  all  the  speed  he-  could  make,  and  durst 
not  retam  to  his  lodgings  that  night,  but  Iny  in 
another  place. 

LXXX.  That  the  deponent,  on  the  7th  of, 
September  at  night,  returned  to  hit  lodging, 
where  he  intended  not  to  lie;  but  only  to  take 
some  necessaries  for  his  use  the  next  day;  "but 
meeting  with  one  Grigson,  a -papist,  at  wfliose 
house  be  had'  formerly  lodged,  near  the  Red- 
lion,  in  Drury-Lfine,  who  told  him, '  the  je- 

*  suits  were  disitpleased  with  him,  becanse  he 
<.had  not  answered  their  expectations,  in  being 

*  true  to  them ;  and  that  the  jesoits  were  dan- 

*  gerous  persons,  and  would  nrin  him  (the  dc- 
'-pooent^  if  they  could/  And  the  said  Gvtgson 
said  furtner,  '  That  he  had  kniywn  their  roguery 
<  these  12  or  14  years/  And  the  deponent 
being,  through  discourse,  detained  by  the  said 
Grigson,  was  forced  to  lie  in  his  lodging  in 
Drury-Lane ;  and  when  he  was  lain  down  in 
his  bed,  one  Stratford  (a  person  utterly  un- 
known to  the  deponent,  and  whom  he  never 
discoursed  or  any  way  provoked)  endeavoirred 
to  break  open  the  house  wliere  the  deponent 
lay  ;  and  did  break  down  a  door  to  eet  into  his 
lodgitig,  but  was  forced  to  retreat,  because  he 
aiiw  himself  obsened  by  some  of  the  ser\'ants 
of  the  house. — And  when  he  saw  he  could  not 
eometo  assasshiate  him  (as  the  deponent  verily 
believes)  he  reviled  him,  and  broke  several 
f|oarries  of  glass  in  a  window,  under  the  lodg- 
ings of  the  depoueut. — And  therefore  being 
verilv  persuaded,  that  the  said  Stratford  was 
emfMoyed  by  the  said  Jesuits  to  do  him  a  mis- 
^ief,  made  his  escape  thence  early  on  Sunday 
morning ;  and  did  not  return  thither  again, 
bmu'se  the  said  Stratford  threatened  to  kill 
hkn.  Now,  the  house  in  which  the  deponent 
lay,  was  a  school,  where  the  within  mentioned 
Blundel  used  to  catechize  every  Sunday  in  the 
afcernooja. 

*  LXXXI.  The  8th  day,  being  Sunday,  whilst 
l^t  the  deponent  was  going  to  attend  tlie  pub- 
lic worship  of  God  in  the  city,  a  papist,  who 
goes  by  the  name  of  Nevil,  as  the  deponent  re- 
members, met  him  in  the  Strand,  and  told  him  : 
^Thftt  there  was  a  very  ereat  murmuring 
*,  arooupt  the  Jesuits  against  him,  because  of  a 
^coflsplaint  that  was  made  against  them  by 
*.  some  persons,  of  whom  they  suspected  him  to 
\be  one/  And  said  further;  '  Tnat  the  depo- 
\  pent  must  either  destroy  the  Jesuits,  or  the 

*  Jesuits  destroy  the  de|>oneut.'  And  told  him 
inoreover ;  *  That  the  bishop  of  Rochester  was 

*  mode  acquainted  with  tne  complaint,  and 
'  would  lead  them  such  a  dance  as  they  never 

*  followed  since  the  fool  their  founder  appeared 
*,in  the  world/  To  which  the  deponent  made 
no  reply*  suspecting  this  person  to  he  a  trepan ; 
nfid  when  at  partine,  he  asked  the  deponent 
where  be  lodged  ?  the  depooeat  gave  him  not 
tbiit  4QQ$nut  w  he  desired^ 


A  LiS'j'  of  such  Noblemen  and  Gentry,  as  are 
in  this  Conspiracy,  whose  Names  occur  at 
present. 

Lord  Arundel,  of  Wardour,  lord  chancellor. 
Lord  Powis,  lord  high  treasurer  of  England. 
.  Sir  William  Godoiphin,  lord  privy  seaL 
Coleman,  secretary  of  state. 
Stafford,  a  principal  secretary  of  state. 

The  Sea*Officers  were  named  to  the  depo* 
nent,  but  their  names  being  nojt  French  and 
some  Irish,  ocovr  not. 

Militia.  , 
Lord  Bellnsis,  lord  generaL 
Lord  Peters,  lieutenant  generaL 
'  Sir  Francis  Radcliff,  major  general. 
John  Lambert,  ai^jutant  general. 
Langhora,  advocate  general. 
Mr.    Arundel    of    Wardour,    commissaiy 
general. 

AH  these  bad  tlieir  commissions  or  patents 
stamped  by  the  general  of  the  Jesoits  Jobannes 
Paulu»  d*  Oliva,  and  sent  from  Rome  to  Lang- 
horn;  and  tTcrc  delivered  to  them  with  plenary 
indulgences  sent  also  from  Rome,  and  ad- 
ditional patents  stamped  by  the  proviaciais^ 
Strange  qr  White:  White  and  his  seal  ai« 
taken. 

Colonels. 

Who  have  their  commissions  from  the  pro* 
riucJal. 

Lord  Baltinkore,  colonel  of  horse ;  at  whose 
lodgiii«,'s  500  case  of  pistols,  &c.  werd  found,  as 
h  reported. 

Colonel  Thomas  Howard^  deceased,  confessed 
he  had  received  and  accepted  his  commission. 

Lasseis,  Roper,  Winter  or  Witter,  received 
their  commissions  from  the  deponent,  and  ac* 
cepted  thett. 

Captains. 
'Roper,  son  to  the  colonel  afore-named; 
Hadcliff,  esq.  Medburn,  the  player;  Penny; 
Carl,  Junior,  and  Townly,  did  also  receive 
their  connnisstons  from  the  informant,  and  ac- 
cepted them. 

Sir  George  Wakeman,  physician  to  the  amy. 

Irish  Officers. 
Lotd  Legate,  bishop  of  Cassal  in  Italy; 
Peter  Talbot,  lord  chancellor. 
Richard  Talbot,  esq.,  lord  general. 
Viscount    Mouotgarret,    lieutenant-general. 
His  office  to  be  executed  by  Mr.  Butler  nis  son. 
John  Pipard,  esq.,  colonel 

Note,  That  the  major  part  of  the  colonels 
appointed  for  the  English  army,  are  also  Irish. 

Note  also.  That  Mr.  Pierson,  secretary  to 
tlie  lord  Powis,  did  in  the  infoniiant*s  presence, 
promise  on  the  behalf  of  his  Lord,  that  he 
should  raise  and  furnish  300  horse,  and  had 
300  aimed  men,  ready  to  rise  in  less  thta  S4 
hours.  These  words  were  spoken  a  little  after 
the  consttlCy  to  White  the  provincial,  at  Wild* 
House-. 

The  laid,  lord  Powis  hath  alio  contiibateii 
900/.,  towMNJte  the  Jewita  deiiga. 
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Note,  That  lord  SufFurd  is  a  principal  officer 
of  state,  and  a  chief  conspirator ;  baving  con- 
tributed several  sums  of  money,  not  remember- 
ed by  ibe  deponent. 

The  Names  of  the  Conspirators. 

Benedictines. — Mr.  Howard,  Mr.  Hitchcock, 
Mr.  ReavL>s,  at  Doway, — Mr.  Anderton,  Mr. 
Conyers,  Mr.  Rumly,  Mr.  Corker,  Mr.  Skinner, 
Mr,  Crosby;  in  England. 

Carmelites.  Dr.  Haudson,  Mr.  Trevers, 
Mr.  Kimball ;  in  England. 

Franciscans.  Dr.  >\rmstrung,  Mr.  Napper. 

Dominicans. — David  Joseph  Keimasb,  Mr. 
Dominick,  Mr.  Collins,  Mr.  Vincent,  Mr.  Fid- 
ding,  Mr.  Manseil,  Mr.  Lumsdale,  Mi.  fiingly 
in  England. — Mr.  Cooper  at  Rome. — Mr. 
Munson  in  England. 

.Jesuits. — Tho.  White  Provincial,  Richard 
Strange  late  Provincial,  Rich.  Ashby  alias 
Thimbleby,  Mr.  Harcourt,  Mr.  Jennison,  Mr. 
Keines,  Mr.  Wright,  Mr.  Blundel,  Mr.  Pen- 
nington, Mr.  Gray,  Mr.  Pool,  Mr.  Mico,  Mr. 
Bcnnyfield,  Mr.  Simmons,  Mr.  Langworth,  Mr, 
Moj^an,  Mr.  Rd.  Peters,  Mr.  Dorrington,  Mr. 
Lacy,  Mr,  Vaughan,  Mr.  Ewry,  Mr.  Conyers, 
Jo.  Peters,  Mr.  Wilkinson,  Mr.  Wolf,  in  Eng- 
land.— Sir  Tho.  Preston,  Mr.  Saunders,  at  Leige 
— Sir  Jo.  Warner,  Mr.  Williams,  Mr.  Eggles- 
ton,  Mr.  Janion,  Mr.  Crane,  at  Watton. — Sir 
Rob.  Bret,  Tho.  Stapleton,  Tho.  Fermbur, 
Tho.  Ditchling,  Edw.  Hall,  Mr.  Cannel,  Charles 
Peters,  Mr.  Nevile,  Mr.  Constable,  Mr.  Sa- 
brand,Mr.  Walter,  Mr.  Roper,  at  St.  Ouieri. — 

Jesuits. — Mr.  Marsh  at  Ghent. — Mr.  Biake, 
alias  Cross,  Mr.  Mundford  Vore,  Armstrong, 
ia  Spain. — Mr.  Cary  at  Rome. 

English  Jesuits  in  Scotland. — Mr.  Lovel,  Mr. 
Saunders,  Mr.  Moore.  * 

Twelve  Scotch  Jesuits  lately  gone  into  Scot- 
land whose  names  I  know  not  but  I  know  their 
persons. 

Secular  peisons. — Dr.  Fogarthy,  Sir  George 
WaVeman,  Mr.  Colen»an,  John  Groves.  Four 
Irish  Ruf!ians. 

Lay  Brothers. — Pickering,  Smith. 

These  fourteen  secular  priests  I  have  only 
by  information  from  Thomas  Whitebread :  Mr. 
Perrot,  Mr.  Morgan,  Mr.  Wilmot,  Dr.  Godden, 
Mr.  Jones,  senior,  Mr.  Jones,  junior,  Mr.  Ge- 
rard, Mr.  Henrique,  Mr.  Fisher,  Mr.  Jackson, 
Mr.  Pinchard,  Mr.  Sharp,  Dr.  Bettam,  in  Eng- 
land.— Mr.  VVolf  in  France  at  the  Sorbon. 

Other  Persons. — Archbishop  Talbot,  Arch- 
bishop Lynce,  Hierom  Swiman,  Sir  William 
Godolpbin,  Lord  Ambassador  in  Spain. 

Titus  Dates,  Clerk,  maketh  Oath,  That  the 
information  set  down  in  these  papers,  contain- 
ing eighty  one  articles,  all  written  and  subscribed 
by  his  own  hand,  are  true  in  the  whole,  and. 
every  particular  thereof,  that  is  to  say,  that  such 
particulars  as  he  hath  set  down,  to  be  seen, 
neard,  done,  or  known  by  him,  he  knows  to  be 
true,  and  what  he  hath  set  down  only  to  be  heard 
by  him^  and  related  to  bim^  were  so  heard  and 


related  as  he  hath  set  feliem  down,  ^nd  be  be^ 
heves  to  be  true. 

Witness  his  hand,  Titus  Oatzs, 

Sept.  27,  1678. 

September  27, 1678. 
Sworn  before  me  Sir  EdmundrBury  God- 
frey, one  of  his  majesty's  justices  of  the 
peace  for  the  County  of  Middlesex. 
(Witnessed)  Edm.  B.  Go^feey.  ' 

Zz.  Tonge,  Chr.  Kir  by. 


The  General  Design  of  the  Pope,  Society  of 
Jesus,  and  their  eonfedenites  in  this  Plot, 
is,  the  reformation,  thrit  is,  (in  their  sense) 
the  reduction  of  Great  Britain  and  Ire- 
land, and  all  His  Majesty's  Dominions  by 
the  Sword  (all  other  ways  and  meant 
being  judged  hy  them  ineflPectual)  to  the 
Romish  Religion  and  obedience.  *- 

To  effect  this  Design ; 

1.  The  Pope  batli  entitled  himself  to  tli« 
kingdoms  of  England  and  Ireland. 

2.  He  hath  sent  his  legate  the  bisbop  of  Cof- 
sal  in  Italy  into  Ireland  to  declare  his  title, 
and  take  possession  of  that  kingdom. 

3.  He  hnih  appomted  Cardinol  Howard  Lis 
legate  for  England  to  the  same  purpose. 

4.  He  hnth  given  commission  to  the  general 
of  the  Jesuits,  and  by  him  to  White  their  pr9« 
vincial  in  England  to  issue,  and  they  have  is- 
sued out,  and  given  commissions  to  captaio^, 
generals,  lieutenant  generals,  &c.  namely,  tl)e 
general  of  the  Jesuits  hath  sent  commissions 
from  Rome  to  Langhorn  their  advocate*  general 
for  the  snperior  oihcers  :  and  White  hath  given 
commissions  here  in  England  to  colonels,>and 
inferior  officers. 

5.  He  hath  by  a  consult  of  the  Jesuits  of  this 
province  assembled  at  London,  condemned  his 
majesty,  and  ordered  himto  be  assassinated,  &c. 

6.  He  hath  ordered,  that  in  case  the  duke.pf 
York  will  not  accept  these  crowns  as  forfeited 
hy  his  brother  unto  the  pope,  as  of  his  gift, 
and  settle  such  prelates  and  dignitaries  in  the 
church,  and  such  officers  in  commands  a^d 
places  civil,  naval  and  military,  as  he  hath  com- 
missioned as  above,  extirpate  the  protestaat  f^ 
ligioni  end.  in  order  thereunto  ex  pott  ^acta^ 
conseut  to  the  assassination  of  the  king  bis 
brother,  massacre  of  his.protestant  subjects, 
firing  of  his  tovyns,  &c.  by  pardoning  the  assas- 
sins, murderers  and  iticendiaiies,  that  then  ^e 
be  also  poisoned  or  destroyed,  after  they  ba?e 
for  some  time  abused  his  name  and  title  to 
strengthen  tbeir  plot,  weakened  and  divided 
the  kingdoms  of  England,  Scotland  and  Ireland 
thereby  in  civil  wars  and  rebellions  as  in  tis 
father's  time,  to  make  way  for  the  French  to 
seize  these  kingdoms,  and  totally  ruin  their  in- 
fantry and  naval  force. 

Besides  this  papal,  there  appears  also*  another 
French  plot  or  correspondence  carried  09  by 
sir  Ellis  Layton,  Mr.  Coleman,  and  oth^rs^  ^ 

More  particularly,  1.  The  royal  family  of  the 
Stuarts  are  condemned  to  be  cut  off  root  and 


Ii7I)      STATE  TiOAUS,  SO  Chaislks  IL  l^S.^htrodui  t'on  to  the  Triab        [  1 473 


branch,  and  namely  tii«  king,  doke  of  York  and 
prince  of  Orange,  because  that  family  hath  not 
answered^thf-ir  exptfctations,  nor  liaretliey  any 
hopes  Chat  any  of  them  will  comply  fuliy  wito 
this  their  bi<iody  design,  when  tully  discovered 
to  them. 

1.  I'he  krhg's  person  which  stands  in  their 
way  they  more  especially,  and  in  the  first  place 
design  to  remove  urith  all  possible  speed,  by 
darner,  pistol  orpoisun. 

To  stab  iiim,  Conyers  and  Anderton  Be- 
nedictine Monks,  and  foor  Irisli  ruffians  are 
employ  eii. 

To  shoot  him,  Groves  and  Pickering  are  fur- 
nished with  jointed  carabines. 

To  poison  him,  5,000/.  hath  been  told  out, 
f  ntered  in  their  hooks,  and  affirmed  to  be  paid 
to  sir  George  Wakeman,  in  part  of  15,CHX>i. 
upon  a  contract  made  with  him  in  presence  of 
Dr.  Fogarthy  and  Mr.  Coleman, 

S.  The  duke  of  York,  notviitbstdMing  they 
acknowledged  his  sincerity  and  affection  to 
^ir  religion,  and  the  society,  and  his  demon- 
stration thereof  by  his  taking  Bedtng6eld,  a 
Jesuit,  for  his  cmifessor,  they  design  to  dispose 
of  him  as  is  abovesaid. 

9.  The  prince  of  Orange  is  also  condemned 
Mid  designed  against  by  name,  and  twelve 
mtssioners  sent  into  Holland  have  in  charge  to 
pot  that  people  in  motiny  against  his  person 
and  government. 

4t  The  conc^nest  and  sabduisg  of  his  majes- 
ty's dominions  is  designed  and  contrived  in  this 
manner. 

1.  The  Conquest  of  Ireland  and  subduing  it 
to  the  tyranny  oftlie  Pope  and  French. 

1.  By  a  general  rebellion  and  massacre  of 
the  protestants  as  formerly,  which  they  term 
another  demonstration  of  zeal  for  the  catholic 
faith ;  This  to  be  done  immediately  upon  the  as* 
sassination  of  the  duke  ofOrmond,  as  the  watch 
word,  for  which  foor  Jesuits  are  employed. 

2.  By  the  pope*s  nuncio  sent  thither,  and 
commissions  there  given  out  by  the  provincial 
of  the  Irish  Jesuits,  &c.  to  a  general,  iieutt- 
oan^  poeral,  &c.. 

9.  uy  arms  and  noney  already  sent,  where- 
of 4KX>,000  erowns  by  the  pope. 

4.  By  traitorous  officers  who  are  dispensed 
with  by  the  archbishop  of  Dublin  and  tfie  cler- 
gy thete,  to  take  the  oaths  of  allegiance  and 
tnptcmacv,  upon  promise  td  betray  their  gar- 
jSsons  ana  other  trusts. 

5.  By  the  assistance  of  the  French  forces  to 
be  landed  there,  and  received  by  25,000  Irish 
ready  to  join  them. 

# 

S.  England  and  Scotland  am  to  bedivideti, 
weakened,  wasted  asd  eahavsted  of  their 
lafiuitrv.  Naval  Ibrca  and  wealth,  by  civil 
war,  rebellion,  &c.  and  finally  exposed  to 
iouapi  force  of  f  reach,  &c 

To  attain  to  this  design,  they  apply  them- 
•elvMr and  agents: 

1.  By  impudently  ^Qestfoning  mid  denying 
tli9  king's  ^egitimatioo,  aod  comeqoeutly  fus 


present  right  and  title  to  hb  crown,  Imd  so  ex* 
posing  him  as  a  tyrant  without  title. 

8.  By  confuting  and  weakening  as  moch  sk 
possibly  they  can  the  obligation  of  the  owdi  of 
allegiance  and  supremacy,  causing  them  to  be 
renounced,  rende^jng  then  very  odious,  mm 
blasphemous  and  heretical,  and  terrifying  slII  of 
their  communion  from  writing  for  them,  offer- 
ing money  to  •  have  Berry  the  priest  murdered 
for  writing  in  favour  of  them. 

S.  fiv  disafiecUng  tlio  king's  best  friends  at 
home  and  abroad,  ami  subjects^  agsiinte 
bis  person  and  government. 

I.  Charging  him  with  tyranny  and  designs  of 
oppressing,  governing  by  the  sword,  and  with- 
out parliaments,  and  exposing  his  most  fkithfiil 
and  valiant  subjects  to  be  wasted  and  slain  ia 
foreign  service. 

^.  By  aspersing,  deriding,  exposing  and  d«- 
chimiitg  against  his  person,  councils  and  ac- 
tions in  parhament  and  elaewhew^  snd  parti* 
cnlarly  scoffing  at  his  security  4uid  confidence 
in  theni,  and  by  this  means  animating  and  en- 
couraging their  party  and  assassins,  especiaUj 
to  attempt  upon  his  life,  and  to  hasten  bis  roia. 

3.  By  disclosing  the  king's  councils  to  France, 
by  Coleman,  Smith,  and  others. 

4.  By  misreoorting  and  raising  false  news 
of  his  affairs,  6cc, 

5.  By  disaffeoting  his  majesty's  allies,  llol- 
land,  Spain,  and  the'  German  emperor  Bad 
princes,  by  false  intelligence,  &c. 

6.  By  disturbing  trade. 

7.  By  seditious  preachers  and  catechists  set 
up,  sent  out,  maintained,  and  directed  what  to 
preach  in  their  own  or  other  private  or  pubQc 
conventicles  and  fietd-meetii^. 

8.  By  siCtine  up  pretended  false  titles  to  the 
succession  of  toe  crown,  and  aninuiting  d'Set" 
ent  parties  one  against  another  on  this  or  socb 
like  false  pretences  to  arm,  and  put  the  people 
in  blood  upon  tlie  king's  death. 

9.  By  firing  and  pfunderms  our  best  cities 
and  tovrns,  by  Irish,  French,  lay-brethren  and 
others,  disguised  in  frocks  and  otherwiie,  £• 
rected  by  order  under  the  provincial's  band 
how  to  carry  on  these  designs. 

10.  By  poisoning  and  assassmating  by  picked 
quarrefs  or  otherwise,  those  whom  tliey  sop* 
pose  to  he  ready  or  able  to  detect  or  otherwise 
obstruct  their  designs ;  of  whom  they  kc^t  c^ 
talogues  in  their  books. 

II.  By  horrid,  worse  than  Jewish  intcr6!i^, 
transportation  of  trading  people,  stocl  and 
motley,  adulterating  nioney  and  plate.  To 
which  ends  they  bave  bankets,  hmeis,  md*- 
chantSy  goldsmiths  and  other  traders,  whom 
they  stow  and  set  up  with  money  o^  theif  so- 
ciety, of  which  they  bOast  to  have  100,ODOr.  hi 
cash,  &c 

19.  By  suborning  felons  condemned,  by 
Blundel  their  Newgate  Ordinary,  through  hopes 
of  narJon  or  transportation,  to  turn  papisls, 
anci  then  putting  suck  as  they  find  fit  aftd  des- 
perate, on  firing  houses,  ulnndering,  and  Othitr 
wicked  and  mischieroas  designs. 

7 
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Mr.  Samuel  Atkins's  Account  of  his  Examination  before  the 

ComTOittce  of  Lords,  appointed  to  examine  the  Murder  of  Sir 

Edmundburj'  Godfrey.    [From  the  MSS.^of  Samuel  Pepys,  esq* 

formerly  Secretary  to  the  Admiralty,  which  are  preserved  in 

,  Magdalen  College,  Cambridge.] 

Ld.  Shajltb.  Do  you  know,  or  believe,  h% 
has  any  reason  to  do  you  a  prejudice  ? 

S.Atk.  No,  tny  lord,  I  know  of  none,  nor 
ever  gave  him  occasion  to  have  any. 

Ld.  Skqftsb.  t)id  you  ever  tell  htm,  upon 
discourse  about  the  plot,  that  there  was  no 
kindness  (or  a  want  of  friendship,  I  think  it 
was)  betwixt  Mr.  Pepys  and  sir  Edmundbuiy 
Godfrey  ? 

S,  Atk.  No,  roy  lord,  I  never  mentioned 
sir  Edmundbary  Godfrey's  name  to  him  in  my 
whole  life,  upon  any  occasion  that  I  remember} 
nor  ever  talked  with  him  about  the  plot. 
Ld.  Essex.  Do  you  know  one  Child  ? 
iS.  Atk.  No,  my  lord  ;  I  have  hearfl  of 
such  a  man's  being  concerned  in  the  victualling 
of  the  navy,  but,  to  my  knowledge,  never  sair 
him. 

Etsej^.  No,  no,  this  is  another  sort  of  a 
man,  and  one  whom  you  will  be  found  to  know 
very  well. 

Atk,  My  lord,  if  upon  seeing  him  I  shall  so, 
I  shall  not  stick  to  own  it. 

(Hereupon,  Child  was  called  for  in,  and  ap« 
peared  to  be  an  ordinary  sort  of  a  seafaring 
man.) 

Euex,  Now,  pray,  don't  you  know  thii 
man? 

Atk.  No,  sir,  I  never  saw  him  in  my  life^  to 
my  remembrance. 

Essex.  No!  ^^^lat  say  you.  Child,  don't 
you  know  him  ? 

Child,  No,  my  lord,  I  never  saw  him  in  mw 
life. 

(Then  Child  was  presently  carried  out  of  th« 
room,  and  capt.  Atkins  called  for,  who  came 
in  at  another  door  of  the  room,  and  after  mu- 
tual salutations  betwixt  us,  the  following  ques* 
txons  were  asked.) 

Ld.  Shuft^ury,  Pray,  capt.  Charles  At- 
kins, what  did'  Mr.  Samuel  Atkins  tell  yon 
about  Mr.  Pepys  and  sir  Edmuadbury  God- 
frey.? 

C«  Atkins,  My  lord,  he  told  me  there  was 
a  difference  betwixt  his  master  and  sir  C.  God* 
frey,&nd  I  asked  him,  If  sir  £.  Godfrey  was  a 
parliament  man,  or  no  ?  he  said,  No.  X  asked 
him,  Whether  the  difference  was  upon  an  oc- 
casion of  Mr.  Pepys  being  formerly  accused 
for  a  Papist  in  the  House  of  Commons)  and 
whether  sir  £.  Godfrey  might  not  be  con- 
cerned in  doing  that  ?  he  answered,  ^)^o  ;  and 
that  ir  was  upon  this  occasion. 

S.  Atkins,    My  lord,  I  guess  not  at  what.. 
has  led  capt.  Atkins  to  saj  ^his ;  I  a^surt.  you, 
I  never  tuld  him  in  my  life  one  word  of  i), 
never  talked   to  him  abi>ut  the  plot,  or  men* ' 
cioned  sir  £.  Godfrey's  nam^  to  him  (as  I  re- 
.^  B       ' 


November  1st,  J  678,  being  Friday,  in  the 
ftfterooon,  about  five  o'clock,  Mr.  Smith,  one 
c/f  the  kin^s  messengers,  came  to  Mr.  Law- 
rensoa's,  at  the  Rhenish  wine  house  in  West- 
minster, (in  company  with  Mr.  Uanch,  chamber- 
k^per  to   Mr.  secreury  Coventry)  and  sent 
from  thence  to  Derby  house,  to  speak  with 
t&e  ;  who  being  then  not  in  the  way,  Mr.  Wal- 
band  went  over,  supposing  ^e  might  have  done 
what  business  tbey  came  about ;  but  he  pre- 
•ently  returning,  upon  their  telling  him  tneir 
bnsinesi  was  with  me,  I  went  over  to  them, 
and  after  I  had  a  very  little  while,  Mr.  Smith 
told  me,  his  errand  was  to  desire  me  to  go 
with  him  to  Mr.  secretary  Coventry,  to  which 
I  assented  most  readily;  and  asked  him,  if  he 
knew  what  the  occasion  of  it  was,  he  told  roe, 
no,  and  then  pulled  a  warrant  out  of  his  pocket, 
ibr  The  apprenending  me ;  but  told  me,  he  had 
commands  from  Mr.  Secretary,  not  to  tell  me 
of  it,  or  put  it  in  execution,  unless  upon  my 
leiusal  to  go  with  him ;  to  which  I  answered. 
There  should  be  no  occasion  for  the  warrant, 
being  very  free  to  go  with  him ;  which  I  there- 
upon presently  did,  and  coming  to  Mr.  Se- 
cretary's office,  I  met  Mr.  Thinn,  and  enquired 
of  him.  If  he  knew  the  reason  of  Mr.  Secre- 
tary's message  to  me  ?  he  answered.  That  it 
was  grocmd^  from  a  letter  he  had  newly  re- 
ceived from  a  Committee  of  Lords  appointed 
to  exaanine:'  after  the  murder  of  sir  Eamund- 
bury  Godfrey,  desiring  htm  to  find  out,  and 
send   to  them  one  Samuel  Atkins.    After  a 
little  stay  at  Mr.  Secretary's  office,  he  came  in, 
smd  immediately  gave  orders  for  the  preparing 
a  letter  to  the  Committee,  to  accompany  me 
thither,  which  was  accordingly  done,  and  I 
went  under  the  care  of  the  aforesaid    mes- 
senger, to  the  said  Committee,  then  sitting  at 
the  lord   marouis    of  Winchester's  bouse,  in 
Lincoln's-Ini>>nelds;    when  being  come,  and 
the  letter  from  Mr.  Secretary  sent  in  to  them, 
I  was  instantly  called  for  before  them,  who 
were  theduke  of  Buckingham,  lord  Shaftsbury, 
lord  Halifax,  lord  M.  Winchester,  lord  Essex, 
lord    bishop   of  London.      And    sir    Philip 
Howard,  attending.    And  the  folk>wing  ques- 
tions were  asked  o^  and -answered  by,  me. 

Ld,  Skajlttbury.  Pray,  Mr.  Samuel  ^tkins, 
do  you  know  one  Mr.  or  Capt.  Charles  At- 
kins? 

Samuel  Atkins.    Yes,  my  lord. 

Ld.  Shuftshiry.  IIow  long  have  you  known 
bim? 

S.  Atk.    About  two  or  three  years,.!  think. 

lA.Shoftsbury.    Are  you  related  ? 

S.  Atk,  No,  my  iurd,  only  for  oame-iake 
bare  called  consmi. 

▼OL.  YU 
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the  other  side  of  the  roora,  from  capt.  Harst, 
Riid  told  joa  my  desires  were,  jou  should  not 
engage  me  in  this  matter,  to  get  (bt  poor  maa*! 
money,  for  that  I  would  not  do  it  for  anj  ooo- 
sideration  :  You  said,  indeed,  you  w'ould  not, 
nor  would  have  me  do  any  thing,  untill  I  had 
seen  and  discoursed  with  the  man.  You  then 
called  to  capt.  Hurst,  and  invited  him  and  me 
to  come  to  dinner  ,on  the  morrow,  to  your 
lodg'mg;  to  which  I  agreed,  and  ask«;<i  yoa 
where  you  lodged ;  you  said,  you  bad  told  me 
oft  enough, shut  I  had  never  been  so  kind  to 
come  to  see  von,  and  then  told  me  where  it 
was,  which  I  liave  now  forgot,  but  think  it  was 
in  or  near  Wild* street.  After  this  discourK^ 
you  know,  we  parted,  aud  you  and  capt.  Uaiu 
left  me  at  Derby-house,  and  expected  me,  I 
suppose,  at  dinner  next  day ;  but,  I,  indeed, 
desirous  to  be  quit'  of  any  ihin"  tliat  appeared 
so  ill  as  the  business  proposed  co  me,  came  not 
to  you,  nor  ever  heard  more  of  it  from  joar- 
self,  or  capt.  Ilurst;  nor  sawyou  again,  till  the 
aforesaid  21st  of  October.  This,  capt.  Atkins, 
you  know,  is  all  true;  I  appeal  to  yourself  it' 
It  be  not. 

Ld,  Shaflsh,  Come,  come,  Mr.  Atkins,  you 
are  a  seeming  hopeful  yuung  man,  and,  for 
aught  I  see,  a  very  ingenious  one :  capt.  At- 
kins has  sworn  this  positively  against  you,  to 
whom  he  hears  no  piejudice,  or  malice,  bat 
has  acknowledged  several  obligations  from 
you  ;  and  to  tell  you  truly,  I  du  not  think  he 
has  wit  enough  to  invent  such  a  We ;  be  inge- 
nuous prithee,  with  us,  and  confess  what  you 
said. 

iS.  Alk.  I  assure  your  lord&hip,  upon  my 
faith,  which  I  am  ready  to  bind  widi  my  oath, 
if  you  please,  I  never  said  one  word  in  all  my 
Ufe  like  it.  *  , 

Ld,  Shaftiby,  Indeed,  we  believe  capt.  At- 
kins to  be  a  man  that  has  loved  wine  and 
women,  and  been  a  debaiiclied  roan ;  but 
whence  would  you  have  us  to  think  bim  to  be 
a  rascal? 

5.  Atk,  Why,  m^.lord,  I  would  offer  this, 
and  suhmit  to  you  to  judge  how  far  a  coward  is 
to  be  reckoned  so. — And  hereupon,  I  related 
at  large  the  surrendering  of  the  king's  ship 
basely  to  the  Turks,  and  being  now  a  pri- 
soner.   To  which  no  answer  was  given. 

Ld,  Shafisb,  Pray,  Mr.  Atkius,  what  reli- 
gion are  you  of? 

S,  Atk,  A  Protestant,  sir,  and  my  whole 
family  ever  so. 

Ld,  Shfiftsb,    Did  you  ever  receive  the  s»> 


member)  on  any  occasion  ,  I  am  sure  I  never 
made  bim  a  subject  for  any  discourse. 

Ld.  SkafUbury,  Did  you  not  ask  capt.  At- 
kins, Whether  tiiis  Child  was  a  man  of  cou- 
rage and  secrecy,  and  bid  him-  send  Child  to 
Derby  house,  to  enquire  for  your  master,  but 
be  sure  not  to  ask  for  you  ? 

S.  Atk,  No,  sir,  not  in  my  life,  one  word 
like  it. 

Capt.  Atkins  then  answered  me.  You  know, 
Mn  Aikins,  this  discourse  wgs  between  us  in 
the  Lords  room,  at  Derby  house,  in  the  win- 
dow.— Capt.  Atkins,  says  I,  God,  your  con- 
science, and  I,  know  it  is  notoriously  untrue : 
the  last  time  I  saw  yon  at  Derby  hou^e  was,  as 
I  remember,  on  a  Monday,  Mr.  "Beverly  (late 
lieutenant  of  the  Montague)  being  there  pre- 
sent ;  which  I  well  remember,  because  we  all 
three  came  out  of  Derby  house  togetlier,  about 
one  o'clock  at  hoon,  and  parted  in  King-street; 
1  went  to  dinner,  and  you  two  towards  White- 
hall :  Mr.  Beverly,  to  whom  I  talked  all  the 
way  goin^,  having  invited  me  to  dine  the  next 
day  at  Ins  house,  being  Tuesday,  which  I  ac- 
cordingly did.  All  that  passc^J  between  us 
then  (our  stay  alune  together,  as  I  believe 
Mr.  Beverly  remembers,  being  not  half  a  quar- 
ter of  an  hour),  was.  That  coming  all  three  out 
of  the  lit  lie  office  together,  into  the  Lords 
Toon^  you  pulled  me  to  the  window  next  the 
o^ce  door  m  the  sai({l  room,  and  asked  me  to 
Itmd  you  a  crown,  to  which  I  assented  :  and  so 
going  down  stairs,  i  staid  back,  Mr.  Beverly 
^oii^g  down  first,  and  pulled  you  by  the  coat, 
and  put  the  crown  into  your  hand,  to  prevent 
Beverly's  observing.  This  passed  the  last  time 
I  saw  you ;  the  time  befbre  was  about  the  mid- 
dle of  August,  a  little  before  Bartholomew  Fair, 
v^hen  you  came  to  me  in  the  Lords  Room,  with 
one  capt.  Hurst  (your  familiar,  but  a  stranger 
to  me,  having  never  hut  once,  that  I  know  of, 
vren  him  before,)  and  told  me,  there  was  a 
friend  of  capt.  Hurst's  (possibly  you  might 
name  his  name,  and  it  might  be  Child, 
but  I  don't  remecnber  it)  that  wanted  the  em- 
ployment of  a  purser  in  one  of  the  kind's 
ships,  and  had  applied  himself  to  capt.  Hurst, 
to  do  him  what  kindness  he  could,  and  oflered 
him  ten  guineas  to  be  assistant  to  him.  Now, 
sayscupt.  Atkins  to  me.  Pray  Iet*s  bring  the 
.man  to  you,  and  upon  your  promising  to  do 
bio)  what  kindness  you  can,  capt.  Hurst  and  I 
•hall  have  the  ten  guineas,  and  you  know  five 
guineas,  says  he,  will  do  very  well  for  me,  this 
Bart holomeiT- fair- time.  I  then  asked  you, 
What  the  mau  was?  Whether  he  had  heen  at 
sea?  6nd  whether  he  had  good  certificates? 
you  answered  me,  You  could  not  tell,  being  a 
stranger  to  you,  but  you  would  bring  him  to 
speak  with  me :  I  then  bid  you  so  to  do ;  and 
told  you,  all  I  could,  or  bad  in  my  power  to  do 
fi)T  him,  was  to  lay  his  papers  before  the  secre- 
tary, who,  if  he  appeared  a  good  man,  would 
lay  them,  %vith  others,  before  the  king,  when 
occasion  o£fered :  you  replied  then.  That  that 
was  enough,  and  all  you  expected.  After 
Ikis,  I  called  you  (as  I  koow  you  remember)  to 


crament,  or  take  the  oaths  ? 

S,  Atk,  No,  sir;  but  was  under  an  inten- 
tion to  do  it  on  Sunday  next. 

Ld.  Essex.    It  is  indeed  time. 

Ld,  S/uifltsb,  Now,  I  am  sure  you  won't  d9 
it ;  you  can't  forgive  capt.  Atkins  ? 

S  .Atk.  Yes,  my  lord,  I  assure  vou  I  can, 
and  do ;  and  to  shew  it  to  you,  I  also  remit  to 
him  the  money  lie  owes  me,  about  fifty  shill- 
lings,  and  am  ready  to  receive  the  sacrament 
with  a  clean  conscience.  I  confess  I  have  not 
d6ne  it,  as  not  thinking  myself  obliged  by  any^ 
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"employment  I  had  to  do  it,  and  many  thou- 
sands of  ray  age,  (good  Protestants)  will  be 
found^iot  to  have  done  it. 

Lid.  Shaftsb.  Uow  long  have  you  lived  with 
Mr.  Pepys  ?  ' 

•    S.  Alk,  Four  years  last  August. 
Ixl.  Shafiib.  How  old  are  yuu  ? 
S.  Aik,  Twenty  one  years,  tiie  S9th  of  that 
inonth.  ^ 

Ld*  Shaftsb^  Where  did  you  Jive  before  you 
xame  to  Mr.  Pepys  ? 

S.  Atk,  I  lived,  Sir,  formerly  with  commis- 
lioner  Middleton. 

Lord  ShafUh,  Then  I  am  sore  he  was  a 
Frotestani  ;  but  now  you  are  brought  into  bu- 
sinesSy  and  have  access  to  St.  James's ;  'tis  to 
be  feared  you  may  be  otherwise,  for  we  are 
apt  to  suspect  people  incliniog^to  the  sea* 

S.  Atk,  I  never  had  temptation  from  within, 
or  'without,  to  alter  my  religion,  and  hope 
in  God  I  never  shall. — Then  the  Duke  of 
Buckinghaoa  came  from  the  other  side  of  the 
TQom  towards  me,  and  said, 

D.  of  Buck.  Well,  Mr.  Atkins,  I  never  saw 
yon  before  that  I  remember ;  but  I  swear  you 
are  an  ingenious  man  :  I  see  (putting  his  finger 
to  his.  foreheads  the  great  workings  of  your 
braioy  and  would  gladly,  fur  your  own  sake, 
have  you  declare  to  us  what  you  know  of  this 
matter. 

iS.  A  Ik.  My  Lord,  I  can  never  ^y  otherwise 
than  I  have,  (I  thank  your  Lordship  for  your 
good  thoughts  of  me)  nor  do  I  know  one  vkord 
more. 

And  to  this  effect,  one  after  another,  did  most 
of  the  Lords  of  the  Committee  urge  me  to 
say  somewhat,  repeating  very  often  their 
good  opinion  of  me,  and  their  great  sor- 
row for  my  obstinacy,  which  would  bring 
the  prejudice  to  myself,  while  by  a  con- 
fession I  could  not  injure,  but  advantage 
myself^  Captain  Atkins  joining  with  them 
to  urge  me  to  it,  with  promises  of  making 
my  fortune  thereby :  I  still  gave  the  same 
answer,  declaring  my  utter  inability  to 
say  one  word,  and  avowing  I  never  had  to 
captain  Atkins. 

Hereupon  we  were  both  ordered  to  witb- 
4iraw,  wLich  we  did,  and  after  alitde  stay 
without,  they  called  me  again  to  them,  and  my 
lord  Shafbbury  liegan. 

Ld.  Shafit.  Mr.  Atkins,  truly  we  are,  every 
Lord  of  this  Committee,  «erv  sorry  to  be  thus 
plain  with  you,  but  here  bemg  so  positive  an 
oath  against  you,  we  cannot  answer  to  tlie 
parliament  the  doing  less  than  committing  you 
to  Newgate. 

iS.  Atiu  What  your  lordsliips  please. ;  if  yon 
send  me  to  be  hanged,  I  can  say  no  mere,  or 
otherwise. 

Then  they  again  repeated  their  advices  se- 
verally to  me,  to  declare  what  I  knew,  and 
gready  pitied  rae  in  the  ill  fortune  which  other- 
wise would  attend  me.  I  as  often  repeated 
what  I  said  at  first,  of  my  knowing  nothing  of 
what  captain  Atkins  had  sworn.    Atlait  sir 


•Philip  Howard  (wh^  stood  by  all  this  while} 
(old  me,  I  could  not  have  lired  so  long  tinib 
in  an  office  of  business,  but  I  must  know  .the 
laws  of  this  nation  to  be  such  as  would  bring 
me  under  severe  punishment,  if  I  should  be 
found  to  conceal  this  matter,  which  I  am  well 

fersuaded  you  must  know  of,  (says  he,)  for  that 
hare  so  seriously  and  very  strictly  examiue/1 
capt.  Atkins  about  it,  and  I  know  he  would 
not  tell  me  a  lye.  Besides  he  has  no  rea- 
son to  do  it  towards  yOu,  and  being  a  gentle^ 
man,  son  of  sir  Jonathan  Atkihs,  my  nephew, 
otherwise  well  related,  and  won't  want  an 
estate  of  his  father  (if  he  pleases)  when  he 
dies,  he  cant  be  thought  to  attempt  to  do  it 
against  any  body.  I  told  him,  I  very  welt 
knew  the  laws  of  this  nation  in  that  pointy 
and  as  well  knew  the  laws  of  God  to  be  such 
as  would  draw  a  worse  punishment  upon  my 
head,  if  I  could  tell  a  lye,  or  invent  any  thing 
to  the  prejudice  of  another  man,  and  that! 
nnust  do,  if  I  said  any  thhig  in  this  matter  dif- 
ferent from  what  I  have  done. 

After  this,  I  was  ordered  to  withdraw,  and 
captain  Richardson  keeper  of  Newgate,  (who 
waited  without  with  the  aforesaid  Child,) 
called  in,  and  a  Warrant  delivered  to  him  in 
the  fulbwing  words,  for  his  keeping  mc  in  his 
custody,  viz. 

*'  Yon  are  herewith  to  receive  the  body  of  M£. 
Samuel  Atkins,  for  suspicion  of  Felony^ 
in  concealing  the  murder  of  sir  Edmund- 
Lury  Godfrey,  and  him  safely  t^eep,  until 
be  shall  be  thence  delivered  by  due  course 
of  law:  and  for  so  doing,  this  shall  be  your 
wa!rrant  sufficient.  Given  under  our  hands 
and  seals  this  1st  day  of  Nov.  1678.'^ 
(Signed)         Buckingham, 
Winchester,- 
p.  iiowaru. 
''To  the  keeper  of  the  gaol  of  Newgate,  for 
the  City  of  London,  and  County  of  Mid- 
dieses.^ 

Memorandum.  The  Deposition  made  by 
captain  Atkins  against  me,  from  whence  these 
Eiaminations  proceeded,  and  my  being  com* 
mitted  to  prison  was  grounded,  hereafter  fol« 
lows  in  the  express  words*  thereof,  as  they 
were  reported  by  the  Committee  to  the  House* 
of  Lords,  and  entered  in  their  book,  vis. 

November  12,  1678. 

''The  Examination  of  Charles  Atkios,  es^ 

^     taken  upon  oath  before  me,  one  of  bis 

Majesty's  Justices  of  the  Peace   for  the 

County  of  Middlesex,  and  liberty  of  West-* 

minster,  this  Istof  Novembei:,  1678.  . 

'*  Saith,  That  in  Derby-House,  being  In  dis- 
course with    Samuel   Atkins,  Jclerk   to    Mr. 
Pepys,  Secretary   of  the  Admiralty)  the  said' 
Samuel  did  say.  That  sir  Edmundbury  Godfrey 
had  very  mucn  vilified  his  master,  and  that  if 
he  Hyed  lone  would  be  the  ruin  of  him  ;  upon 
which  the  said  Samuel  did  ask  this  Examinant 
whether  he  did  think  Child  to  be  a  man  of 
courage  and  fecrecy;  to  which  thb  ExaminftftC 
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did  reply,  That  the  said  Child  bad  been  at  sea, 
and  had  behaved  himself  very  well,  as  he  had 
been  informed :  apoii  which  the  said  Samuel 
bid  this  examinant  send  the  said  Child  to  his 
xn aster,  Mr.  Pepys,  but  not  to  him  the  said 
Samuel,  for  thathewould  not  be  seen  to  know 
any  thing  of  it.  This  examinaatdid  endeavour 
to  fmd  out  the  said  Child,  but  did  oo(  meet 
mrith  him  till  the  day  after  this  discoune  bad 
happened  betwixt  him  and  Samuel  Atkins, 
at  the  Three  Tobacco-pipes  in  Holbourn,  where 
this  examinant  did  tell  Child,  that  Secretary 
Pepys  would  speak  with  him ;  and  .  the  next 
time  that  this  exfimioant  did  see  the  said  Child, 
(after  that  he  had  given  him  that  direction)  he 
the  said  Child,  did  endeavour  to  engage  the 
said  exammant  to  join  with  1pm  in  the  murder 
of  a  man.  The  particulars  of  whicby  this  ex- 
aminant hath  declared  before  the  king  and 
council,  Wednesday  last  past. 

'*  Taken  before  me, .  one  of  his  majesty's 
Justices  of  the  Peace  fpr  the  County  aud  li- 
berty aboVe-mentioned.  P.  Howakd." 

Upon  this  Deposition  was  grounded  the 
afore-recited  Warrant  for  my  commitment,  by 
virtue  whereof,  capt.  Richardson  carried  me 
presently  to  prisoo,  where  I  remained  in  a 
room  OF  his  own  house,  without  having  liberty 
to  write,  to  see,  or  speak  with  any  body,  till 
tVednesday  the  Cth  of  November,  lt)T8,  when 
baying  well  ruminated  on  what  had  past  at  my 
late  Examination,  I  desired  capt.  Richardson 
to  acquaini:  the  lords  of  the  Committee,  that  at 
their  next  meeting  1  would  pray  tp  be  brought 
before  them;  which  he  promised  to  do,  and 
did  ;  and  on  the  said  6th  of  November,  1678, 
being  Wednesday,  I  was  carried  by  him  to  the 
Committee,  consisting  of  the  same  Lords  as 
before,  then  sitting  at  the  Lord  Privy-Seal's 
chamber  by  the  Pariiament-Hoase,  where  the 
following  Questions  were  asked : 

Ld.  Ualifax,  Well,  Mr.  Atkins,  we  hope 
jou  have  considered  of  this  business,  and  are 
ready  to  give  us  some  light  in  it. 
^  S,  Atk.  My  lord,  I  have  well  indeed  con- 
sidered of  it,  and, I  hope  am  prepared  to  shew 
jTOur  lordships  that  nothing  is  to  be  expected 
Kom  me,  ana  so  my  liberty  will  not  be  denied 
Qie. 

Ld.  HaUf{^»  N^y  then  Mr.  Atkins,  if  you 
come  to  that,  you  must  stay  till  we'  send  for 
capt.  Atkins,  if  it  be  aught  you  would  say  against 
bim,  or  his  accusation. 

iS.  Atk,  My  lord,  I  hope  I  shall  confute  btm 
in  several  Circumstances,  ivhich  I  hare  better 
considered,  and  clear  to  you  ray  innocence. 

Ld.  Shafish,     Why,  Mr.   Atkins,    captain 

Atkins  decWes  to  us  he  has  much  more  against 

Tou,  and  several  other  circumstances,  by  which, 

jjy^vs,  you'll  appear  the  worst  man  living, 

f^^JKr  %$kini.    My  lord,  if  you  please,  I  desire 

\t  may  be  senr  for. 

Upon  this  I  vas  ordered  to  withdraw,'  ^A 
captain  Atkins  being  sent  ibr  to  sir  Philip 
Howard's  in  Scotland- Yanl,  came  in  about 
balf  aa  hour^  a^4  osfgotjuig  me  in  the  passage 


leading  up  the  staira  to  the  cliaB|b«r  wbere  tW 
council  was  sitting,  I  observed  bis  opuntenaaca 
altered  extremely,  and  took  noticecif  it  tofauB  s 
He  passed  by  me,  and  went  up  the  stairs^  9nd 
^staying  there  in  expectation  of  being  caUed,  I 
went  to  him  with  my  keeper,  (Mr.  Lion^)  axui 
discoursing  together!  asked  him  what  bad  io- 
duced  him  to  bring  this  mischief  upon  me,  and 
whether  he  designed  to  ruin  roe,  that  had  pr*r 
served  him  from  it  ?  He  answered.  No,  no,  oot 
he.  I  further  asked  him,  if  I  looked  like  on* 
that  had  done  or  knew  of  any  murder;  end 
whether  he  thought  in  his  cooscieooe  I  did? 
No,  faith,  says  he,  I  dare  swear  for  yoe  for  tbet 
matter,  onW  tliese  words  past  between  as ; 
Well,  says  I,  you  say  it  was  between  0%  so  it  is 
impossible  to  contradict  your  oath ;  but  God^ 
you  and  I  know, 'it  was  notsa  Hereupoo, 
after  some  little  other  discourse,  he  went  down 
stairs,  and  I  following  bin,  asked  hin^  ovet 
again.  Whether  he  had  any  thing  more  to  say 
against  roe,  or  whether  indeed  he  tbuuitbt  1 
knew  any  thing  of  the  miirderF  To  whidi  be 
answered  (as  &fbre,)  no,  not  he,  he  did  not 
think  it;  of  which  I  desired  Mr.  Don  to  taket 
notice ;  and  presently  after  this  the  lords  called 
for  MS  both  in,  and  said ; 

Ld.  Slufith.  Well,  Mr.  Atkins,  $l[hat  it  it 
you  have  to  say  ? 

S.  Atkins,  I  desire,^  my  lords,  if  you  please^ 
thkt  captain  Atkins's  information  may  be  read 
to  me,  or  else  I  shall  repair  to  my  memory  ta 
repeat  it. 

Lords.    Do,  repair  to  your  memory. 

Theo  I  recited  it  as  it  is  herein  before  men* 
lioned,  and  answered  to  it  thus:  As  to  hi^ 
positive  oath,  my  lords,  about  the  difference  he 
says  I  told  him  was  between  sir  £.  Godfrey 
and  Mr.  Pepys,  that  can  admit  of  no  more  than 
my  denying  it ;  and  being  ready  and  desirous, 
if  you  please,  to  swear  to  the  truth  of  what  Tsay. 
As  to  his  question,  Whetlier  sir  E.  Crodfrey 
was  a  parliament  man  or  not,  and  the  auswer 
he  says  I  should  give  him,  that  he  was  not,  I 
am  also  as  ready  to  depose,  that  to  this  minute 
I  don't  know  whether  he  was  so  or  no,  and  so 
could  not  make  him  that  answer.  Then  as  to 
tl)e  rise  of  the  difference  to  be,  as  he  calls  it, 
^  upon  this  occasion,'  the  last  time  I  saw  capt. 
Atkins  (before  sir  £.  Godfrey's  deaths  was 
about  the  middle  ef  August,  a  little  befern 
Bartholomew  fair  time,  aini  iong  enough  before, 
any  discovery  was  made  of  the  Plot ;  so  pmy 
what  means  he  by  '  upon  this  occasion  ?"  fic^ 
sides,  I  assure  your  lordships,  I  did  net  know 
till  after  the  death  of  sir  £.  Godfrey,  that  he 
took  an^  depositions,  or  was  otherwise  iiistn»* 
mental  in  oiscovering  any  part  of  the  piet|. 
and  the  first  notice  I  had  ot  it,  was  fi»B  ny 
fellow  clerk,  Mr.  Walbank,  who  toki  me  (I 
think  on  the  Monday)  in  this  manner  oikk- 
Poor  sir  B.  Godfrey  !  Why,  says  I,  pray  what's 
the  matter  with  him?  Why,  they  say,  rrplies 
he,  he  is  murdered  by  the  Papists,  having  been 
gone  from  bis  house,  and  not  heard  of  this  day- 
or  two :  Lord,  says  I,  why  should  he  be  moi>- 
dered^  a  very  good  and  Ivmesk  gentlgfien?  1 
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bat  (ssyt  Walbaok)  the  reaioii  of  it  was,  m  it 
is  ami,  becaase  be  was  th«  first  that  took  the 
Depositions,  &c.  abont  the  Piot.  Upon  this 
the  Lonla  all  cried  oat,  they  did  not  believe  it 
was  possible  I  that  Jived  in  an  office  of  so  great 
busiaesa,  sboolci  not  hear  of  his  taking  the  De> 
positions  till  after  his  death,  since  they  were 
dooOy  (I  think  they  said  a  month  before  the 
kiog  went  to  Newnwrket)  and  carried  to  the 
council. .  I  answered,  and  industriously  asserted, 
wbnt  was  really  truth,  that  I  did  not.  But  my 
lordsy  says  I,. pray  suppose  (wbat  is  to  utterly  in 
fiict  untrue^  I  had  said  to  capt.  Atkins  what  be 
swears  I  did  ;  I  most  now  declare  1  had  p.o 

Siroood  to  say  so ;  and  that  it  must  arise  porely 
rom  my  own  invention,  and  if!  invented  a  lye, 
I  must  suffer  for  doing  it ;  And  pray,  my  lonis, 
what  will  come  on't?  Nay,  nay,  says  my  lord 
Shaftsbury,  Wave  ui  to  make  the  use  of  it;  do 
you  but  confess  it,  you  shall  be  safe,  and  we'll 
apply  it.   My  lord,  says  I,  I  can't  do  it;  I  hope 
1  never  shall  tell  a  l^re  to  any  man*s  prejadice, 
though  I  nseet  with  ne'er  so  great  danger.    Arly 
lord  Shaftesbury  answered.  Indeed,  Mr.  At- 
kins, ten  then  may  swear  against  you,  and  for 
aught  I  know  all  belye  you ;  And  are  youinncH 
cent?   You're  roost  unfortunate,  and  captain 
Atkins  the  greatest  villain  in  the  world.   Pray, 
look  one  another  in  the  fisce,  (so  we  gazed 
very  earnestly)  and  my  lord  Shaftsbury  went 
on,  speaking  to  captain  Atkfns:  Come,  captain 
Adcins,  confess  truly  and  iogenaously.  Have 
you  belyed  Mr.  Atluns,  or  no?  May  he  you 
snay  have  mistaken  *  pray  consider  it,  and  re- 
member the  injury  you'll  do  this  young  man, 
if  this  be  not  true:  You  won't  have  more  to 
answer  for  belbre  God,  if  you  should  waste  and 
destroy  an  emperor  and  bis  country,  than  you'll 
have  if  you  wrongfully  ruin  him,  who  is  in  him* 
^If  as  (every  man  is)  a  little  emperor.    After 
this  sort  my  lord  Smiftsbory  pressed  capt.  At- 
kins Very  home,  and  while  he  was  doing  so,  and 
we  looking  stt dfastly  epon  each  other,  captain 
Atkins's   countenance    changed    very    white, 
which  I  taking  notice  of,  and  observing  to  the 
lords,  my  lonl  marquis  of  Winchester  cried, 
Where^  ^^  hece  ?  I  don't  see  it.    My  lord  says 
I,  rhumbly  conceive  it  is  very  apparent:  I,  I, 
where?  says  his  lordship,  toming  his  head 
away:    the  other  lords  said  nothing.    Then 
<mptain  Atkins  having  a  tobacco-pipe  roUing 
about  in  his  fingers  upon  the  table,  threw  it 
down,  and  said.  Why  BhoQld  I  say  so,  my  lords, 
if  he  had  not  told  me?  Thereopon  I  grew  tn^ 
deed  angry,  and  pressed  vsty  hotly  for  my  li- 
berty, avowing  my  innoocsce  with  several  pro- 
testations;   hut  all  was  too  little.  .My  lord 
bishop  of  London  (whom  I  took  lo  be  more 
tender  hearted  than  the  rest)  I  applied  myself 
to,  and  talked  about  my  religion,  and  or  my 
having  n^ver  gone  to  ntass,  nor  ever  known,  or 
seen  any  priest  in  mj  life  that  i  remembered. 
He  at  last  was  pleased  to  say.  Truly  I  believe 
you  are  a  protestant;  but  this  oath  is|preatly 
against  you  and  he  still  afhrms  it  positively. 
My  lord,  seys  t^  it  is  very  steange  I  would  in- 
vent such  a  lye  to  tell  captaia  AlkiM  of  ny 


master;  I  hope  I  shall  not  be  found  so  faithless 
a  servant,  when  I  never  in  my  whole  life  heard 
Mr.  Pepys  mention  sir  £.  Gkxlfrey's  name,  that 
I  remember,  hut  upon  an  occasion  (which  I 
mentioned  at  large)  of  our  goinz  before  him 
about  some  money  lost  from  Mr.  Pepys's  house, 
and  then  they  appeared  as  great  friends  as 
could  be,  and  shewed  nuitually  very  peat  ex* 
pvessions  of  kindness  and  respect.  It  is  strange 
I  should  ask  him  of  the  courage  and  secrecy  of 
a  man  I  never  saw ;  and  as  strange  to  bid  him 
send  him  to  my  master,  who  will,  1  suppose, 
declare  whetlier  I  ever  spoke  to  him  about  any 
such  man,  as  I  am'  sure  I  did  not,  nor  could; 
At  last,  my  lord,  says  I,  I  avow  to  you,  Mr. 
Pepys  never  in  his  life  committed  any  secret  to 
me  of  any  kind,  nor  ever  mentinne<l,  upoa  any 
occasion  one  word  about  sir  £.  Godfrey.  And 
this  your  lordship  would  easily  believe,  if  yod 
knew  how  tottering  I  stand  in  his  opinion, 
liaving  been  once  parted  from  him,  and  at  this' 
moment  I  believe  remain  under  his  ill  appre* 
hension.    Why,  says  my  lord  bishop,  are  yon 

f'ven  to  drink,  or  debauchery  ?  No,  my  lord, 
thank  G^d  not.  But  Mr.  Pepys  is  very  se* 
vere  in  his  honse,  and  for  the  least  absence 
from  it  without  his  knowledge,  will  discard  any 
of  his  servants  from  his  favour  :  I  cominj;  very 
young  to  him,  was  inclined,  tbroueh  boyishness, 
to  too  much  desire  of  ease  and  liberty,  and  so 
begot  and  continued  bis  severity  towards  me. 

While  I  was  thus  talking  to  my  lord  of  Lon- 
don, captain  Atkins  was  discoursing  to  tlje 
other  lords,  at  the  other  end  of  the  room;  and 
mv  lord  Shaftesbury  observing  what  we  both 
said,  turned  towards  me,  and  stopped  my  going 
on:  Why,  you  talk,  Mr.  Atkins, (says  my  lord) 
it  will  he  made  appear,  that  you  are  vbe  greatest 
fiivourite  he  has ;  you  read  all  his  letters,  read 
to  him  by  night;  and  what  say  you,  if  I  can 
prove,  from  the  servants  in  your  own  house, 
that  you  are  reputed  a  papi»t?  My  lord,  says  i 
to  thUt,  if  your  lordship  can  do  that,  or  any 
man  in  the  world,  prove  I  am  in  the  least  wise^ 
or  ever  was  inclined  that  way,  I'll  be  contented 
to  be  luinged,  without  saying  a  word  more. 
My  lord  Shafts))ttry  goes  then  on  again ;  Pray. 
Mr.  Atkins,  What  books  did  you  use  to  read 
to  Mr.  Pepys?  My  lord,  says  I,  I  have  not 
lately  read  any  to  him ;  but  formerly.  I  have 
read  tlte  Bible,  and  other  good  books;  some* 
tinoes  History,  other  times  Divinity.  Never 
any  Popish  books  ?  No,  never  in  my  life,  I  as- 
sure y«»ur  lordship,  never  any ;  but,  as  I  re« 
n>ember,  one  book  of  an  English  divine's,  about 
their  error  in  their  doctrine  of  transubstantia- 
tiou,  hvt  the  book's  name  I  forget. 

After  all  this,  I  fonad  I  nrMist  return  to  pri- 
son; I  ofiered  bail,  which  being  denied  me,  I 
prayed  liberty,  that  my  sister  might  come  to 
see  me;  which  was  granted  she  slwold  for  one 
time,  the  keeper  of  the  prison  to  be  by  while 
she  stayed  with  me;  and  after  that  I  withdrew, 
and  captain  Atkins  together ;  be,  as  soon  as  1 
was  out,  stepped  in  to  the  Lords  again,  and  (at 
I  understood  afterwards)  desired  the  keeper 
might  iMve  ordvtaibr  bis  oomiDg  to  me|  npmt 
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his  suggestion  to  cbe  lords,  he  would  bring  me 
to  confess,  which  was  granted  he  should;  and 
so  I  was  recarried  to  prison,  and  remained 
there  till  Friday  the  8ch  of  Novenaber,  without^ 
having  heard  from,  or  seen  any  person,  saving' 
my  sister  who  came  to  me  the  day  before,  and 
remained  in  the  room  half  a  quarter  of  an  hour, 
with  captain  Richardson. 

Friday  morning,  being  the  8th  of  Norember, 
captain  Atkins  comes  up  to  my  chamber  (with 
captain  Richardson,  in  whose  honse  I  still  re- 
mained), and  ficdiug  me  in  bed,  throws  open 
the  curtain,  and  bids  me  good-morro\V ;  I  see- 
ing who  it  was,  leaped  out  of  the  bed,  and  re- 
turning his  good-morrow,  called  to  captain 
Richaittson,  who  was  going  down  stairs  agatin, 
and  prayed  I  might  speak  a  word  with  him, 
and  so  taking  him  into  the  next  room.  For 
Gud*s  sake,  says  I  to  him,  don't  leave  me  alone 
with  this  man,  who  having  already  sworn  falsely 
against  me,  will,  for  aught  I  know,  go  back  to 
the  lurd%  and  swear  any  thing  more  he  lists; 
capt.  Richardson  answered,  The  lords  had  di- 
rected he  must,  and  be  must  be  alone  with 
you:  Oh !  pray,  says  I,  suffer  it  not,  for  I  vow 
I  won^'t  speak  one  word  to  him  alone.  Not- 
withstanding this,  captain  Richardson  pulled  to 
the  door,  and  left  us  both  together,  promising 
to  return  immediately.  The  d6or  was  not 
8()oncr  shut,, and  captain  Richardson  gone  than 
ciiptaia  Atkins  wringing  his  hands,  and  crying 
with  the  tears  upon  his  face,  said  to  me.  Oh ! 
Mr.  Atkins,  we  are  both*  undone !  How  un- 
done? says  I,  Oh  Lord !  says  he,  there's  a  nian 
come  to  town  last  night,  lay  at  Mr.-  secretary 
Williamson's,  was  examined^ two  hours  by  the 
king,  and  has  sworn  positively  a  gainst  you,  That 
you  were,  or  were  to  have  been  at  the  murder  of 
sir  £.  Godfrey ;  I  am  not,  says  he,  very  perfect 
whether.  Well,  says  I,  God  bless  him:.  But 
how  pray,  are  you  undone  ?  It  is  I  am  so,  if 
this  be  true :  Says  he,  (still  crying,  and  laying 
bis  hand  upon  his  breast)  I  am  undone.  Tijat's 
true  indeed,  says  I,  your  guilt  npou  your  con- 
science, in  bringing  this  falsely  upon  me,  has 
undoQeyou  to  the  purpose.  But,  pray,  who  is 
this  man?  Do  you  know  him?  I  don't  know 
his  name.  Says  he,  nor  ever  saw  him  but  once 
before,  and  that  was  in  Essex  buildings ;  the 
woman  of  the  house  being  arre;sted  wb^re  we 
were,  he  and  I  rescued  her  from  the  ^ailifi's. 
It  is  strange,  savs  I,  he  should  come  and  en- 
quire for  you  torn  find  you  out  as  soon  ks  ever 
(e  came  to  town,  and  you  not  know  him,  nor 
ever  saw  him  but  once.  It  is  so  stiys  he ;  he 
came  to  me,  to  enquire  about  a  gentleman  we 
had  business  with  before  he  went  out  of  town. 
Well,  I  answered,  I  can't  help  what  he  has  done; 
I  thank  you  for  all  this,  but  won't  doubt,  if 
twenty  swear  against  me,  I  shall  appear  inno- 
cetit,  I  am  sure  I  shall,  to  the  last  moment  of  my 
life.  Pray,  Mr.  Atkins,  says  he,  consider  of  it  : 
My  onde,  Phil.  Howard,  bid  me  come  to  you, 
to  tell  you  of  it)  and  pray  confess,  before  it  is 
too  late,  and  you  repent  you  did  not;  there  is 
DQthing  can  hurt  you,  but  your  fortune  may  be 
made  ^  it;  and  what  need  you  car«  for  your 


master?  Pray,  says  I,  why  don't  you  as   well 
ask  me  to  forego  my  salvation  ?  a  thoasand 
deaths  shall  not  extoit  a  lye  from  me  ;    and 
you  know  I  can  say  nothing :    pray,  coosider 
you  of  it,  and  repair  the  injury  you  have  done 
me,  as  well  as  you  can.  In  the  middle  of  our  dis- 
course, walking  together  in  the  room,  be  sud- 
denly stood  still,  and  turning  toward  me.  Yea 
did  not  tell  me,  says  he,  your  master  had  a  house 
at  Roan,  in  France,  neither,  did  you?  Oh  strange ! 
says  I;  why,  have  you  sworn  that  too?    no^ 
not  I,  replied  he,   what  should  I  swear  it  for  ? 
but  you  told  me  so.     At  which,  being  greaitlj 
surprised  and  amazed,  I  could  jiot  presently 
say  any  thing  to  him,  and  while  I  was   silent 
he  goes  on.      And  you  know,  says  he,  jrou  do- 
sired  hie  to  impeach  your  master  about   this 
murder,  because  he  should  keep  it  off  from  the 
duke  of  York.    Oh  !  Lord  of  Heaven!    sajs  I, 
and  have  you  deposed  that  too  ?  no,  not  I,  says 
he ;   what  should  I  swear  iirfor  ?   but  you  know 
you  told  me  \8o.     Mr.  Atkins,  says  I,  you  are 
the  greatest  villain,  and  worst  man   in    the 
world,  and  I  am  sure  you  will  repent   tlje 
cursed  mischief  you  have  endeavoured  to  do 
me,  by  your  damned  false  invention  and  oaths: 
and  while  I  was,  after  tKis  sort,  talking  to  bijii, 
he  interrupted  me,  bi,dding  me  coobider  of  it 
against  the  afternoon^  when  he  said  I  should 
be  called  for  before  the  Committee  of  Lords  ; 
and  so  took  his  leave,  and  went  away* 

In  tlie  afternoon  of  the  said  Friday,    being 
the  8th  of  November,  1678,  capt.  Ricliardsou 
sent  for  me  out  of  my  chamber,  and  causing  a 
pair    of  irons  to  be  put  upon  my  legs,   he 
searched  me,  and  took  what  pfapers  he  found 
in  my  pockets,  into  his  possession,  and  imme- 
diately '  carried  me  to  the  Committee  of  the 
same  Lords  as  before  at  my  lord  privy-seal's 
chamber,  adjoining  to  the  parliameut-bouse ; 
where  having  waited  without  some  time,  the 
Lords  sent  for  me  into  the  room,  where  I  found 
a  person  standing  on  the  far  side  of  the  table, 
with  a   blackish  perriwig,  and    a -campaign 
coat  (and  whom  I  since  understand  to  be  Mr. 
Bedlow) ;  he  came  toward  me  at  my  coming 
in,  looked  me  earnestly  in  the  face,  saluted  me, 
which  I  returned,  and  so  went  again  to  the  fur- 
ther side  of  the  table ;  and  these  questions  were 
asked  and  thus  answered  : 

Ld.  Shaflsbury,  Mr.  Atkins,  do  you  know  this 
gentleman  ? 

S,  Alkiftt,  No,  my  lox6, 1  don't  know  I  ever 
saw  him  in  my  life. 

.  Bedlow,  i  believe,  Sir,  I  have  seen  yoa 
somewhere,  I  think,  but  cannot  tell  where:  L 
don't,  indeed,  remember  your  face. 

D.  of  Buckingham,  Is  this  the  man,  Mr.  Bed* 
low  ?  (Pointing  to  me.) 

Bedlow.  My  lord,  I  can't  swear  this  is  he ; 
'twas  a  young  man,  ^pd  •  he  told  me  his  name 
was  Atkins,  a  clerk,  belonging  to  Derby- 
House,  but  I  cannot  -swear  this  is  the  same 
person. 

Ld.  London,  Where  were  you,  Mr.  Atkins, 
onMonday  the  14th  of  Oct.  last,  between  nine 
and  ten  at  night  ? 
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S.  Alk.  I  can't  irel)  remember,  my  tord,  but 
I  suppose  at  liomcy  fgr  I  urn  beldom  out  at  ihat 
time  of  nigbt. 

Lil.  London,  Were  joa  in  the  Pall-Mali,  or 
that  way,  that  yuu  remember  ? 

S,  Atk.    No,  my  lard,  I  believe  vejrily  not. 

[Hereupon,  the  gentleman,  Mr.  BeHlow,  was 
ordered  to  withdraw;  and  my  lord  Shafts- 
bury  calling  me  to  him,  said  to  me  ;] 

Ld.  Shqftibuty.  Mr.  Atkins,  if  you  are  in- 
nocent, youVe  the  roost  unfortunate  wretch  liv- 
ing. Fray  attend  to  what  I  say;  I  assure  you, 
'tis  good  news  for  you.  There  remains  but 
one  way  in  the  world  to  save  thy  life,  and  that 
I  would  have  you  make  use  of;  and  you  may 
do  it  without  injury  to  yourself,  if  you  will. 
Confess  all  you  know,  and  make  a  discovery  of 
this  matter,  and  your  life  shall  be  saved. 

iS.  Atk,  My  lord,  had  I  any  to  make  ;  could 
I  say  one  word,  more  or  less,  in  this  matter; 
or  vvcre  I  at  all  guilty  in  any  part  of  it,  I  sup- 
pose youUl  please  to  believe,  that  the  horror  of 
my  conscience,  and^ihe  punishment  I  should 
Justly  expect  from  God  and  man,  for  such  of- 
fence, would  lead  me  to  make  an  ingenuous 
confession,  to  save  my  own  life,  that  I  might 
thereby  get  time  to  repent,  and  beg  forgiveness 
from  God  Almiehty.  But  as  I  am  innocent  in 
every  part  of  what  is  said  about  me,  I  hope 
you'll  neither  advise  or  desire  me  to  go  about 
to  wrong  my  conscience,  or  stain  my  soul,  to 
endeavour  to  hve  a  few  moments  in  this  world, 
and  to  avoid  death  for  a , time,  which  will,  at 
length,  overtake  every  body.'  I  assure  your 
lordships,  my  prayers  are  to  God  Almighty,  to 
giv»  me  grace  and  strength  to  go  through  to 
the  lasr,  and  rather  suffer  a  thousand  deaths, 
than  as  much  as  tell  a  solemn  lie  to,  the  preju- 
dice of  any  person. 

Ld.  ShajUb,  Then  I  tell  you  what,  Mr.  At- 
kins, and  that  I  ne'er  said  to  you  before ;  since 
you  are  so  gallant,  I  assure  you,. you'll  either 
be  hanged  or  knighted  ;  if  the.  Papists  rise  and 
cut  our  throats,  you'll  be  knighted ;  if  not,  you*ll 
be  hanged.  Here's  first  what  you  said  to  Mr. 
Atkins,  and  then  this  gentleman's  oath,  which, 
though  not  positive,  yet  with  such  circum- 
stances against  you,  as  I  doubt,  whether  a  jury 
in  this  case,  won't  find  you  Guilty  ;  besides 
other  collateral  circumstances  there  may  be : 
And  another,  thing  there  is,  that  there  are  se- 
veral others,  well  known  to  this  Mr.  Bedlow,  to 
bave  been  concerned  it)  it.- 

D/  Buck^  And  are  here  in  the  House,  in 
custody. 

Ld.  Shaflib,  And  if  one  of  those  swear  you 
were  in  it,  all  the  world  cannot  save  you. 

5.  Atk,  My  lord,  my  prayers  are  and  shall 
ht,  that  one  person  may  but  be  detected  who 
was  really  in  the  murder,  and  I  am  sure  I  shall 
be  acquitted  ;  and  I  cannot  suffer,  but  from 
the  thing's  being  misplaced. 

D.  Buck,  Oh,  he'U  confess  nothing,  he  ex- 
pects a  pardon. 

Ld.  Shaftsb.  ril  secure  him  from  that,  I 
warrant  you ;  there's  three  hundred  to  one. 


S,  Atk.  My  lord,  I  expect  no  pardon,  but 
desire  death  when  I  am  tbund  to  deserve  it :  £ 
have  nothing  to  trust  to  but  my  innocence,  next 
to  the  goodness  and  justice  of  God  Almighty, 
to  whom  I  commit  myself. 

[After  this  I  was  directed  to  withdraw,  and 
the  Keeper  ordered  to  carry  me  buck  to 
prison,  which  was  accordingly  done.] 

Memorandum,  The  Deposition  made  this 
8ih  of  November,  1678,  before  the  Lords  of 
this  Committee,  by  Mr.  Hcdlow,  concerning 
this  matter,  hereafter  follows  in  the  express 
words  thereof;  as  they  were  reported  by  tl^a 
said  Committee  to  the  House  of  Lords,  and  enil 
tered  in  their  Journal  Book,  viz. 

"  Die  Martisy  12  Novembris,  1678. 

''The  Examinations  taken,  November  i^ 
8th,  1678,  at  the  Committee  of  Lords,^li9f 
enquiring  into  the  Murder  of  Sir  Edmund* 
bury  Godfrey,  were  read  as  follows : 

''  William  Bedlow*  being  sworn  in  the  Lords^ 
House,  was  called  in  and  examined,  saith  on 
his  oath.  That  this  examrnant  being  treated 
with  by  Mr.  Leefaire  and  Mr.  Welch,  who  are 
two  Jesuits,  about  the  beginning  of  Oct.  last, 
they  offered  .him  a  reward  of  4,000/.  if  he  would 
be  one  of  the  fbur  or  six  that  should  kill  a  man 
that  was  a  great  ol>stacltt  of  their  design ;  be, 
this  deponent,  prombed  to  be  one  to  do  it, 
upon  their  giving  him  notice.  Afterwards  (viz,- 
the  Friday  before  sir  Edmundbury  Godfrey  was 
missing)  Mr.  Leefaire  met  him,  this  deponent, 
about  four  o'clock,  in  Gntys-Inn- Walks,  and 
appointed  to  meet  him  again  in  the  same  place 
about  four  o'clock  the  next  day,  to  do  that  bu- 
siness :  That  upon  taking  the  sacrament  to  do 
it,  he,  this  deponent,  should  have  the  money 
paid  to  himself,  or  any  friend  he  should  name ; 
but  he,  this '  deponent,  not  liking  the  design, 
failed  of  meeting  him  :  The  next  night  aft«r, 
being  Sunday,  he  met  Mr.  Leefaire,  again,  by 
accident,  in  Fleet-street,  going  into  Red-lion«' 
court,  about  five  o'clock ;  Mr.  Leefaire  then 
desired  htm  not  ta  fail  of  meeting  him  the  next 
night  (being  Monday)  about  fkf  same  hour,  at 
the  Palsgra^e's-head  tavern,  tKt  he  mii^ht  em-  • 
ploy  this  deponent  in  some  other  special  busi- 
ness ;  but  this  deponent  came  nlrer  than  tha 
tin)e  appointed,  and  so  failed  to  meet  him 
tltere,  but  lef^  word  at  the  bar  of  that  tavern, 
that  he  would  meet  him  at  eight  o'clock  io  the 
cloister  of  Somerset^liouse  oourt ;  and  accord- 
ingly, betwixt  eight  and  nine  o'clock,  this  de*- 
ponent  came  thither  and  found  Leefaire  walk* 
iug  there,  who  said,  he  had  stayed  almost  an 
hour  for  him;  they  passed  the  time  there 
about  half  an  hour,  Leefaire  telling  htm  how 
much  the  Church  of  Rome  and  the  Pope  were 
obliged  to  him,  and  what  rewards  he  should 
have  for  his  secrecy  and  fidelity  to  them. 

*^  Afterwards  be  desired  him,  this  deponent, 
to  walk  into  the  midst.of  the  court,  where  he,* 
the  said  Leefaire,  might  say  something  to  tbae*. 
deponent,  and  nobody  over- hear  it;  and  there* 
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^  1m  told  tkn  deponent,  timt  the  person  whom  he    ponent  Ibr  not  oomifig  the  Itst  night,  acconfioi 
was  to  kill,  was  killed,  and  hit  btidj  then  Uy    to  hit  promiBt;    this  deponent  told   him,  Ht 

was  not  willing  to  come,  because  be  knewtki 
person :  Leeliiire  then  asked  him,  Who  it  was? 
This  deponent  told  him,  it  was  justice  Godfrey ; 
Leeikire  then  acknowledged  it  was  so,  and  he 
was  willing  to  dispense  with  this  deponent's 
not  coming,  if  he  would  assure  him  of  his  fide- 
lily. 

*<  This  deponent  then  asked  Leefaire,  How 
they  got  him  thither,  and  wliere  they  found 
him  ?  Leefaira  toM  him,  That  himself,  Wahh, 
and  the  lord  Bellasis's  gentleman,  met  him  by 
the  KingVHead  inn,  m  the  Straod,  crossing 
the  street,  in  the  evening,  before  Bve  of  the 
dock,  and  told  him  that  if  he  would  please  to 
go  with  them  so  far  as  Strand-Brie^,  they 
woold  bring  him  to  a  place  near  6t.  Clemeofs 
church,  where  there  were  a  company  met,  pria* 
cipal  plotters  of  that  design,  against  the  kiog, 
and  there  (if  he  would  go  presently)  he  mighc 
take  them,  and  the  principal  of  their  papeis; 
he  answered,  That  he  thought  it  not  conve- 
nient toco  himself,  hut  he  woald  send  his  war- 
rant, and  the  constable:  They  told  hno.  If  he 
did  make  so  much  delay,  they  might  be  gone; 
and  that  if  he  wonid  walk  up  so  ftir  as  Strand- 
Bridge,  one  ef  them  woold  |o  and  call  a  con- 
stable to  him  there,  and  he  might  give  bis  order 
pKsently :  Whereupon,  he  walked  wiih  them 
so  far  as  SomerseS-honse,  and  there  tliey  made 
a  halt :  They  told  him,  it  would  be  less  ob- 
served, if  he  walked  in  Somerset-  bouse,  than  lo 
stand  in  the  street;   and  thereupon,  two  ef 
them  walked  in  with  him,  and  the  other  pre- 
tended to  go  call  a  consuble ;  and  when  they 
had  wdked  a  turn  or  two  in  the  court,  two 
more  persons  came  forth,  and  shewed  bim  tele 
a  room,  and  when  they  had  him  secure  tbcfei 
they  held  a  pistol  to  him,  threatening,  ')i  he 
made  a  noise,  they  would  shoot  him,  but  if  he 
would  answer  their  expeotations,  they  would  do 
him  no  harm.    Then  they  asked  bim  to  Bcaa 
for  those  examinations  he  had  taken  aboot 
those  that  were  committed;    he  answered, 
They  were  not  in  his  power,  for  he  had  «ent 
them  to  Whitehall.    Upon  that,  and  refuNBg 
to  answer  other  questions,  tfiey  seised  hmii 
and  stifled  him  with  a  pillow,  and  so  diey 
thought  he  had  been  dead ;  but  coming  into  the 
room  some  time  after,  they  found  him  stm^ 
gling,  and  then  they  strangled  him  with  a  kag 
cravat  (which  cravat  this  deponent  saw  oe 
Monday,  at  night,  about  his  neck).    Tnen  tmi ' 
deponentasked  Leefaire,  Why  they  carried^Hm 
into  the  fields?  Or  what  they  designed  byitr 
He  answered,  that  they  had  made  a  wouod  m 
his  body,  and  laid  his  sword  by  him^  thattt 
should  seem  he  hnd  killed  himself;  and  tost 
thej  did  not  question,  that  the  dtscoreiy  ^ 
killmg  bim  woukl  ever  have  been  made ;  o^ 
ther  did  they  doubt,  but  that  their  design  tvenl" 
haveiu  effect.    Then  Leefaire  told  this  depo- 

jient.  That  .as  he  wgiiM  be  answerable  to  O^ 
Jesus,  at  the  last  day,  he  should  be  fidtbfiil » 
the^cause ;  and  so  they  parted.  . . 

«« The  fuie  time,  Mr.  Adctat  being  calkd# 


in  Somerset-Uonse ;  and  that  he.  did  believe, 
that  the  excuse  which  this  deponent  had  made 
him  before,  for  not  coming  to  the  murdering  of 
him,  was  real;  and  that  he  knew  his  fid^ity 
was  such,  that  be  should  have  half  ilie  reward, 
if  he  would  help  to  carry  the  body  to  a  place 
where  they  bad  cho&e  to  lay  him  I 

**  This  deponent  asked  to  know  first,  Who 
were  to  be  the  p^ons  that  were  to  go  with 
him  }  Leefiiire  told  him,  they  were  himself,  Mr. 
Walsh,  the  lord  BeUasb*s  gentleman,  Mr.  At- 
kins (Pepys's  clerk,)  and  one  that  he  had  often 
seen  in  the  queen's  chapel:  Tlieii  Lee&ire 
brought  this  deponent  by  the  hand,  in  the 
dark,  through  the  entry,  onto  tliat  room,  which 
he  shewed  the  dnlte  of  Monmouth,  and 
knocked  softly  with  his  6nger  at  the  door;  and 
when  it  was  opened,  Leefaire  led  this  deponent 
into  it,  which  was  dark  ;  Leefaire  then  pulled 
a  dark  lanthorn  from  under  his  coat,  and 
shewed  a  small  light  in  the  room,  where  this 
deponent  saw  the  persons  he  before-mentioned : 
ef  whom  this  deponent  knew  Leefoire,  Mr. 
Walsh,  and  the  other  person  lie  saw  often  in 
the  chapel;  and  the  other  two  owned  them- 
selves, the  one  lo  be  the  lord  Bellasis's  servant, 
and  the  other  to  he  Mr.  Atkins  (Pepys's  Clerk). 

**  And  this  deponent  saith.  That  they  did 
agree  to  carry  the  body  in  a  chair  to  the  comer 
of  Clarendon-house,  and  there  to  put  him  in  a 
coach,  to  carry  him  to  the  place  where  he  was 
found.  Having  concluded  tliis,  they  agreed  to 
carry  bim  off  at  e^ven  of  the  clock  the  same 
night :  Then  tome  of  them  taming  about,  they 
throwed  off  a  doak  that  lay  upon  him,  and 
shewed  this  deponent  the  body.  This  depo- 
nent aiked  tliem,  who  it  was  ?  They  told  him, 
it  was  an  okl  man,  that  belonged  to  a  person 
of  quality,  who  had  taken  seaoe  exaaainations 
tanding  to  the  discovery  of  their  desi|^.  This 
deponent  asked  them  further,  Whj  it  was  not 

Kiper  to  kill  the  person  of  quality  himself? 
ey  aatwered.  No;  for  this  man  had  die  e«- 
wminations  in  his  own  custody ;  and  that  their 
Hgnof  getdag  him  thither,  was  to  set  htm  to 


lend  for  them  k^foir  means  or  foul,  and  then 
they  did  not  qoStion^  hut  the  next  examina* 
tion  weold  be  so  contrary  to  that,  that  it  should, 
iipmi  their  trials,  appear  two  several  stories ; 
and  when  they  shoula  he  brought  to  trial,  upon 
the  latter  examination,  they  would  produce  the 
former  to  contradict  it,  that  it  might  seem  par^ 
tiaiity  to  the  world :  Upae  whidi  reasons,  this 
deponent  seemed  satisfied,  and  asked  them, 
Wttere  they  killed  him?  they  told  him  atSo- 
nserset-hoiase.  Then  this  deponent  begged  par- 
don' for  half  an  hoar,  and  he  woeid  wait  upon 
them  again ;  hnt  this  deponent  went  away, 
and  came  no  more ;  Bet  the  next  day,  about 
of  the  deck,  this  deponent  eiet  Lee- 
byvoddent,  creasing  Liiiooln's-I  no*  Fields, 
end  then  they  went  tog^her  onto  the  Grey- 
heand  tavern  in  Ffteat-stneet ;  Leefoire  (potthig 
'lya«eaoe  ufi  le  his  nose)  said.  He  had  somMhiag 
le'eoytehim:  L««foirs  tbeve  dMifadlfaMvk- 
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Mare  Mr.  Bedtow,  Mr.  Bedlow  nhb.  Thai  he 
Uy  in  all  things,  very  like  the  person  he  saw  in 
"Cbe  room  with  sir  Edmund  bury  Godfrey's 
dead  body ;  and  he  doth  Tcrily  believe  it  was 
liim  that  owned  himself  to  be  Pepys*s  clerk ; 
imt  because  he  never  saw  him  before  that  tkne, 
tie  cannot  positively  swear  it,  but  he  doth 
▼eiity  believe  him  to  be  that  maii." 

Go  Friday,  the  aforesaid  8th  of  Nov.  in 
the  evening,  I  was  brought  back  to  prbon  in 
irons  (which  I  kept  on  till  the  Monday  follow- 
ing, but  were  then,  by  the  favour  of  captain 
Kicbardson,  taken  off),  and  remained  that 
Dight  in  capt.  Hichardson's  bouse;  the  next 
day  was  removed  thence  into  the  Pres9>yard, 
where  I  continued  kept  very  close  till  Monday 
the  lUb  of  November,  1678. 

Monday  morning  being  the  1.1th  of  Nov. 
capt.  Atkms  made  me  a  second  visit,  and  saluting 
me  with  the  good-morrow,  asked  if  I  had  been 
l>erore  the  Lords  ?  I  told  him,  Yes  I  was,  last 
Friday,  and  saw  a  person  there  I  kne:w  nor, 
nor  he  me,  nor  did  be  swear  any  thing  (that  I 
knew)  against  me :  Ay,  says  he,  but  he  has 
ainoe  that,  in  the  House  of  Commons,  on 
Saturday  night,  swore,  tiiat  you  were  at  So- 
merset-house when  sir  £.  Godfrey's  body  lay 
there;  and  my  uncle,  .Phil.  Howard,*  bid  me 
come  to  you,  to  tell  you  of  it,  that  you  ma^ 
consider,  and  confess  what  you  know  before  it 
be  too  late.  After  which  sort  he  earnestly 
seemed  to  press  me  to  say  somewhat.  I  told 
bim,  My  last  breath  (if  I  suffer)  must  and  shall 
agree  with  what  I  said  at  first,  of  my  being 
unaMe  to  say  any  thing  of  this  whole  matter, 
more  than  the  unborn  child.  Pray,  capt.  At- 
kins, who  is  this  man  ?  Why,  says  he,  his 
name  is  Bedlow.  Who  is  he,  pray  ?  Is  he  a 
mah  of  any  good  fame  ?  No,answered  he,I  think 
of  no  very  good  fame.  Do  you  know  him, 
pray  ?  Yes,  says  he,  I  have  known  him  three 
or  four  months,  but  have  no  very  great  ac- 
quaintance with  him  (observe,  he  at  first  told 
me,  he  never  saw  him  but  once).  Pugh,  says 
he,  I  do  not  believe  a  word  he  says ;  they  are 
aU  shams ;  he  is  certainly  hired  by  those  that 
did  it.  Do  you  think  so,  says  I?  Ay,  ay, 
says  he,  trouble  not  yourself  about  it.  And 
9o  he  took  his  leave  of  me;  telling  nie,  be  be- 
lieved I  should  be  called  again  before  the 
Jiords. 

The  next  day  morning,  being  Tuesday  the 
IStb  of  November,  four  geistlemen  of  the 
House  of  Cominons  came  to  me  to  Newgate 
(two  of  whom  only  I  knew,  Mr.  Sadheverel, 
and  col.  Birch.),  and  having  sent  fiMr  me  to 
tikem  in  capt,  Aichardson's  house,  they  told 
ON  ihe  occasion  of  their  coming,  aiid  io  what 
a  desperate  posture  my  life  lay  in,  so  as  there 
teemed  no  possibility  lO  expect  the  saving  of  ii^ 
bat  by  pooring  myself  ooriu  a  confession  to 
them :  and  so  aggravated  the  murder,  with  its 
(indbcd)  ill  drcomstances,  and  asked  me,  what 
I  had  toaay  ?  I  first  told  them,  I  heartily  wish- 
ad  t  could  give  them  any  light  in  it,  I  should 
dean  myself  rci/  happy^  to  be  so  enabled  to  ap- 
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quit  myself  of  the  duty  I  owel  taihis  majesty, 
and  the  interest  of  this  natioiir;  but  I  was 
purely  innocent,  aad  whatever  hath  been  sworn 
against  me  (let  it  be  more  or  less,  and  by  mor*' 
or  fewer  hands),  might  with  the  same  truth.be 
sworn  against  a  man  who  never  was  on  this  side 
York :  So  desiring  their  patience,  I  briefly  run 
over  to  them  what  had  happened  at  my  several 
examinations  before  the  Lords.    They  asked 
me  then.    Whether  I  knew  one  Welch,  or 
Prichard  ?    I  told  them,  No,  nor  ever  heard 
of  them  that  I  remembered.     Whether  I  re- 
membered no  circumstance  on  Monday  about 
a  dark  lanthorn  ?    My  answer  was,  No;  that 
I  had  not  seen  one,  as  I  remembered,  many 
months.    Whether  I  was  not  then  at  Somerset-  ' 
house?     1  said,  Ne:  neither  then,  uor  any 
time  before  or  since  in  my  mhole  life.    How, 
and  where,  I  spent  my  time  the  Saturday, 
Sunday,  and  Monday,  the  19, 13ih  and  14  o|* 
October?    I  answered,  I  could  not  presently 
tell,  but  could  soon  recollect.    They  told  me, 
I  did  not  seem  to  have  so  ill  a  memory.    I  said , 
I  supposed  most  would  be  found  to  have  as  ill 
to  answer  such  a  question.     Some  other  iu tie 
questions  they  asked,  and  I  made  trueanswex-a 
to,  thoui^h  not  to  their  satisfaction;  and    at» 
they  left  me,  asking  me  over  agnio,  J4tst    ^c 
their  departure,  very  seriously,  if  I  knew  f^xi  v 
thing  of  the  murder,  ortlieplot?    I  avowed 
with  several  asseverations,  I  did  not. 

Upon  my  returning  to  my  chamber,  I  ooa* 
sidered,  and  brought  to  my  perfect  remem- 
brance, how  I  had  passed  almost  every  hour 
of  those  aforesaid  three  days:  And  so  I  re- 
mained there  without  hearing  fi-oro,  seeing  or 
speaking  with  any  creature,  till  Thursdny  the 
21st  of  November,  1678. 

On  Tuesday  morning,  being  the  19th  of 
November  (in  the  interval),  my  keeper  comes 
to  me,  and  bidding  me  rise,  and  dress  myself, 
which  I  accordingly  did,  he  puts  a  great  pair  of 
irons  on  my  leg,  and  told  me,  I  must  go  then 
ta  have  my  trial  at  the  KingVbench  bar. 
Lord,  says  J,  I  wonder  I  had  no  forehand  no- 
tice of  it ;  I  have  no  witnesses  ready :  He  an« 
swered,  f  Je  could  not  help  it,  but  go  I  must. 
After  I  had  been  ready  about  an  hour,  ei^ject- 
ing  their  calling  me  down,  mv  keeper  comes  up, 
and  informs  me  of  the  mistake,  the  order  being 
for  one  Mr.  Sraley  to  be  brought  up,  and  not 
ma;  bat  that  on  the  morrow  I  should  prepare 
to  jgo.  The  morrow  comes,  I  hear  nothing 
of  It. 

The  following  day,  being  Thursday  the  Sltt 
of  November,  my  sister  and  a  gentleman  of  my 
acquaintance  (having  relation  to  the  law)  Mr. 
Hayes,  came  to  see  me  with  a  keeper,  by  or- 
der* from  my  Lord-Cbief-Justice,  and  brought 
me  ill  news  of  what  Bedlow  had  sworn  agahwc 
me,  and  the  liule  hopes  there  remained  of  sav<« 
ing  my  life ;  but  that  they  were  doing  all  they 
could  for  me,  towards  the  making  my  defence, 
and  so  shewed  roe  a  paf^  thev  had  drawn  up 
(by  collections  they  had  made  from  several 
»P09pl^  io^  whose  company  I  spinl  the  time),  ef 
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.nj  paitioc  the  X^^h  ISth  and  14th  dajftof  Op« 
.tober,  which  agreed  with  what  I  had  done  .in 
n»y  memorj  in  sabsUnce,-  and  difierent  to  oo 
easeniial  circumstance :  And  so  they  iefb  rae, 
bidding  me  consider  what  I  had  to  say,  for  that 
my  triul  would  be  in:  a  day  or  two. 

Accoidirigly,  having  the  use  of  pen^  ink  and 
y^^per  giveL  me,  by  order  from  my  Lord-Chief- 
Justice,  I  sec  upon  drawing  up  in  writing,  what 
I  hnd  to  say  in  my  defence,  and  did  it  in  a  lit- 
tie  time  as  welt  as  I  could.  In  the  mean  wfiile 
a  grand  jury  was  summoned,  and  a  bill  found 
against  me  at  the  KingVbeiich,  for  a  principal 
in  the  murder  of  sir  Eamondbury  Godrrev;  but 
(upon  wti.1t  occasion  I  know  not)  my  trial  came 
not  on  this  term.  Presently,  after  it  was  over, 
capt.  Richardson  sent  for,  and  took  from  me 
(by  orderl  suppose)  all  the  papers  I  had  drawn 
tip  preparatory  Xo  my  trial,  and  carried  them 
(f  have  great  reason  to  believe)  before  the  com> 
tnittee  of  Lords,  who,  I  suppose,  from  thence 
iiiiving  learnt  who  were  the  witnesses  I  should 
have  td  prove  the  expence  of  the  evening  on 
Monday  the  14th  of  October,  the  very  time  Mr. 
Bedlow  accuses  me  to  have  been  at  Somerset- 
house;  found  out  where  they  lived,  sent  for 
them  by  a  messenger  to  attend  them,  and  in 
Mr.  Bedlow's  presence,  and  the  king's  counsel, 
having  put  them  all  to  their  oaths,  examined 
them  distinctly  and  crossly,  about  all  they  could 
tay  relating  to  me,  and  my  passing;  my  time, 
where,  and  with  whom,  on  the  said  Monday 
night. 

I  remained  in  prison  till  the  following  term 
(two  sessions  of  ^aol-delivery  having  passed)^ 
(tct^inning  the  23d  of  Jan.  1G79,  and  desisted 
from  moving  in  court  for  ray  trial,  till  tbe  lat- 
ter end  of  it,  being  in  expectation  I  should  be ' 
brought  to  it  without  trouble  or  charge  to  my- 
self. 

« 

But  fiudiug  no  intention,  or  preparation  for 
)t  fi'otn  the  Attorney-Generui  (whom  we  con- 
sulted ill  it,  and  desired  not  to  oppose  us  in  our 
motion  in  court  for  atrial),  on  Thursday,  being 
the  6tli  of  February,  a  motion  was  made  for  my 
being  tried  before  the  end  of  the  term,  and 
^rallied ;  the  king's  counatl  declaring  their  be- 
ing re.uly  on  liis  part:  pursu^pt  thereto,  ano- 
ther motion  was  made,  the  next  .^lay,  being 
Friday,  for  my  being  brought  to  the  bar  or  the 
morrow  after  to  be  arraigned^  in  order  to  my 
triaf. 

^Hccoi-dinKly  on  Saturday  morning,  I  was 
broQglit  thither!  j\nd  airaighed  upon  a  bill 
found  against  me,  just  before  my  coming  to  the 
bar,  as  accessary  to  the  mnrder  of  sir  £.  God- 
frey :  Afler  the  lodictmeat  was  read,  I  asked 
the  coturt  wh^  ny  Irial  would  oome  on  ?  And 
mn  angered  by  my  Lord-Cfaief-Jostice,  that 
ke  UMttght  im  Monday:  Then  I  mov«d  his 


lordship .  and  the  courts  that  a  mle   of 
mifcfat  be  {(ranted  for  the  bringing  in  Uncbcr 
against  bit  trial,  such  papers  a*  were  in  tkr 
hands  itf  either  of  the  secretaries  ofatats*  tliik 
of  the  House  of  Lords,  or  recorder  of  ^e  ctfy 
of  London,  relating  to.  my  affair;  wadhmdti 
answer,  that  it  was  not  praper  to  grant  a  rale 
of  court  for  it;  but  they  fioubted  not,  if  I  had 
the  AttomeT^-GeBcrai  attended  about    it^  be 
woulc^^seelfiliould  repeiv^e  al}  il»t  naajuat  an^ 
fit  for  me  tFierein.     After  I  bad  done  speakfni^ 
my  Lurd-Chief-Justice  asked,  ifl  was,,  or  ever 
had  been  a  papist?    To  which  answ^ering.  No, 
I  was  directed  to  withdraw,  and  so  wentback 
to  prison. 

On  Monday  mornii>^  I  washroogfat  ai^ain  to  the 
Bench-bar,  in  company  witli  Mr.  Hill,  Oreetr, 
and    Berry,    three  persons  accused    bj   Mr. 
Prance,  as  actors  in  the  murder  of  sir  E.  God- 
frey, and  af^er  a  shq^t  stay  there,  the  coort  di- 
retired  I  should  be  carried  aside,  till  the   triab 
of  tiiose  three  per^ops  were  over;  and  accord- 
ingly I  was  so.    About  three  of  the  cIocl(  in 
the  afternoon,  their  trials  being  ended,  I  was 
called  to  the  bar,  and  my  Lord-Chief-J^o^tioe 
told  me,  tbeir  trials  had  lal^en  them  up  so  oiadl 
time,  and  it  being  so  near  the  end  of  the  tenn» 
I  most  be  content  to  stsy  till  the  sessioiis  for 
mii^e;  and  so  asked  me  if  I  had  bail  readj^  mad 
my  jibercy  should  be  had  thereupon.     Ian* 
swered,  I  was  better  prepared  for  my  tridi, 
than  with  bail,  and  insisting  upon  th£  hanUup 
I  had  endured  in  a  long  imprisoni^ent^  ear^ 
ly  begged  for .  my  trial.    Uis  lordslup  told 
iheir  business  could  pot  all  he  put  off  for 
and  I  must  be  contented,    1  thereupon  waa 
proposing  bail  to  the,  court,    while  captain 
Lluyd^  one  of  my  witnesses,  stood*  up  and  told 
them,  ho. was,  and  had  been  detaiaed  a  cona* 
dcrable  time  in  toYn  to  give  evidence  for  me, 
and  could  not  possibly  be  i^  England  a^  |he 
next  sessions ;  which  I  als»  backed  with  assu^* 
ances,  that  it  was  his  and  several,  other  oCiny 
witnesses  cases,  whose  occasions  iadispeosably 
called  them  away :  Upon  which^  the  morrow- 
morning,  very  early,  was  appointed  for  ny 
trial,  and  so  I  was  directed  to  withdraw^  and 
went  back  to  prison. 

On  the  morrow-morning,  being  Tuesday,  tlia 
11th  day  of  February,  1679,  I  was  according* 
ly  brought  to  the  bar,  and  arraigned  with  two 
Indictments,  one  as  principal,  the  other  as  ao> 
eeasary  to  the  mnrder  of  sir  Edmoadhmj  God- 
firey,  and  after  a  very  fiill  hearing  of  tba  £ii« 
dence  against  me,  and  being  sullered  to  say 
very  litUe  of  the  great  deal  of  matter  I  had  to 
urge  in  my  defence,  the  jury  (who  vrert  dQ 
gentlemen  of  quality  of  the  county  of  Bfiddle* 
sex),  without  stirting  from  the  bar,  me  dieir 
verdict  in,  Not  Guilty  t  And  I  was  ttiereiipaa 
immediately  ordered  to  be  dtschnned. 
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The  Examination  of  Captain  William  Bedlow,  deceased,  relating 
to  the  Popish  Plot;  taken  iu  his  last  Sickness,  hy  Sir  Francis 
North,  Chief  Justice  of  the  Court  of  Common-Pleas.  Together 
with  the  Narrative  of  Sir  Francis  North,  at  the  Council-board: 
and  the  Letter  of  Sir  Francis  North,  to  Mr.  Secretary  Jenkins, 
relating  to  this  Examination,  t^erused  and  signed  to  be  printed, 
according  to  the  Order  of  the  House  of  Commons,  by  me, 
Williani  Williams,  Speaker,* 


The  Examination  of  Capt,  William  Bedlow, 
taken  apon  oath  before  the  Lord  Chief 
Jostice  North,  at  Brirtol,  ou  Monday  the 
16th  of  August,  1680. 

The  Examinant  saith.  That  the  duke  of  York 
hath  been  »o  ^r  ea^iaged  hi.  tftie  Pkit,  us  he 
haih  seeD  by  Letters  in  Cardinal  fiarbarini'sse- 
pretar/s  Stody^  that  no  part  that  iiatb  been 
proved  against  aoy  man  already*  that  hatli  su^ 
^red,  but  that  to  tlie  full  those  letters  have 
made  him  guilty  of  it ;  all  but  what  tended  to 
tlie  kinj^s  death.    And  at  Rome  I  juked  Father 
Anderton,  and     Father  Locige,  two  Jesuits, 
'What  would  the  duke  do  with  his  brother  when 
lie  ^as  king?   and  they  answered  uie, They 
^ould  find  a  uleans  for  that ;  they  would  give 
hint  no  trouble  about  it.    Then  I  told  them,  I 
believed  tlie  duke  loved  his  brutiier  so  well,  he 
"would  suSer  no  violence  to  be  done  to  him  ; 
tfaey^kid,  No;  if  the  duke  could  be  brought 
to  that,  as  he  had  heeu  religiously  lo  every  thing 
eUe»  they  wight  da  their  work.;  then*  other  busi- 
peas  .was  ready  ;  and  they  nii<J(hfc^o  it  present- 
ly.   Bat  thf  y  koew  they  could  not  bring  him 
to  that  point,  but  they  would  take  care  for  that 
themselves.    Thev  had  not  begun  with  him,  to 
leave  him  in  such  scruples  as  that,  but  they 
wcwld  set  him  into  his  throne;  and  there  he 
ihould  reign  blind- fohi  throe  or  four  days  ;  fur 
they  had  settled  somc,they  should  pitch  the  ac- 
tion upon^  should  clear  their  party,  and  then 
should,  fly  upon  tliein  with  the  sword  of  re- 
venue. 

Apd  this Eiamtnnnt  doth  further  add,  Thit 
the. queen  is  not^to  this  examinant's  knowledge, 
nof  by  any  thing  that  he  could  ever  find  out, 
any  way  concerned  in  the  mnrder  of  the  king, 
b\jt  b&rely  by  her  letters  consenting  and  pro- 
mising to  contribute  what  money  she  cootd  to 
tbe  introducing  the  Catholic  Religion^  Nay^  it 
was  a  great  while,  and  it  made  her  weep,  he- 
fore  s^he  cpuld  be  brought  to  that. 

Aug.  1#,  1680^  William  Beplow. 

(Coram  Met)  ^^^*  Nortb. 
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*  Bedlow  having  beeo  so  remarkable  a  wit- 
oew  ki  the  several  Tm]fi  of  the  Popish  Plot»  it 
i$t  tboo|$ht  ^opfBr  to  insert  here  what  he  de- 
dared  QiK^  I  path  to  the  Lord  Chief  Justice 
North,  UNir  diiyf  before  his  denth,  (which  hap- 
9Mf  d  AugQSi  ^(h  Vm-      • 


The  Narrative  of  sir  Francis  Nortb,  Lnrd 
Chief  Jfl?>tice  of  the  Commiii-Pleas^  ai  the 
Council  Board.  '' 

At  my  first  c(»'iiing  to  Mr.  Uumsey's  house, 
where  1  wns  to  lodge  ut  Brisiul,  upoii Jidfoaday 
the  16th  day  of  August  iij<  the  afterpuoo,bej«jg 
the^  first  day  of  the  assizes,  m  Jolm  Knight  came 
to  me,  and  said,  That  Mr.  Bedlow  lay  danger* 
ously  ill  of  a  fever,  aiui.  Imd  liitk-  hopes  ai  life  ^ 
and  desired  that  I  wouid  give  lum  a  vi&it,  tlwt 
he    might  impart  sometinng  of  great  C4>u9e* 
quence  to  me  before  his  d^s^ih.     I  told   him,  ( 
would  give  him  a  visit  that  night  after  supper, 
about  nine  o'clock,  if  I  wight,  t^  satisfied  of 
two  things :  1.   That  there  was  no  infection 
in  his  dii»temper  :  U.  That  the  lime  would  not 
he  inconvenient,  but  he  might  discourse  to  roe 
without  prejudice  to  his  condition.     After  a 
little  while,  two  physicians  came  to  me,  aiid 
assured  me,  that  there  was  no  dang^  of  iniec- 
tiort,  and  that  the  time  I  had  apjiomted  would 
be  most  proper ;    for  commonly  he  took  hie 
repose  in  the  afternoon,  and  at  nine  o'clock  lie 
would,in  all  probability,  he  fefre&hed,  and  fit  to 
discourse  with  me*    I'hereupon,  I  declared  my 
resolution  of  g«iing,  and  desired  tlie  company  of 
the  two  sheritf:i,  and  my  brother,  Roger  Noifh|- 
and  appointed  my  marshal,  William  Janes,  to 
go  with  me  .    As  we  w^e  upon  llie  way,  Mr* 
Crossiaaa,  a  minister  in  that  city,  told  me, 
Mr.  Bedlow  had  desired  him  to  Qome  with  me 
to  him  :  1  said,  It  was  very  well«  and  I  should 
be  glad  of  his  company.     Whereupon  we  went 
all  together :    and  being  come  into  the  room 
where  Mr.  Bedlow  lay,  I  saluted  him,  and  said, 
[  was  extreme  sorry  to  find  him  so  ill ;  1  came 
to  visit  him  upon  his  own  desires  :  f  did  ima- 
gine he  had  something  to  itiipart  to  me,  as  a 
privy-counsellor,  and  therefore  if  he    thought 
fit,  the  company   might  withdraw.     lie  told 
me,  thafc  needed  not  yet,  for  he  had  much  to  say 
which  was  "proper  mr  the  company   fo  hear  z 
and  having  saluted  the  Sheriff,  and  Mr.  Crob^ 
man,  he  discoursed  to  this  purpose. 

That  he  looked  upon  himsolfas  a  dying  man, 
and  found  within  himself  that  he  could  not  la>t 
lontr,  hut  must  shortly  appebr  before  ihe  Lord 
of  Hosts,  to  give  an  account  of  at!  iiis  nciioiis. 
And  because  many  persons  had  made  it  their 
business  to  baffle  and  (i^ride  ttie  Plot,  he  did, 
for  the  satisfaction  of  the  wo/ld,.  tliere  declare 
ttpOQ  the  fut|)  of  a  dying  mun,  and  af  he  hoped 


I 
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for  ailTatioo,  That  whatever  he  had  testified 
concerning  the  plot,  was  true  ;  and  ihac  he  had 
wronged  no  man  bj  his  tettimonyy   but  had 
testified  rather,  under  than  over  what  was  truth; 
that  he  had   nothing  lay  npon  his  conscience 
upon  tjiat  account;    that  be  should  appear 
cheerfully  before  tbe  Lord  of  Hosts,  whtcn  he 
did  verily   believe  he  must  do  in  a  short  time, 
lie  said,  he  had  many  witnesses  to  produce, 
who  would  make  the  plot  as  clear  as  the  sun  ; 
nnd  he  had  other  things  to  disco ver,  which 
were  of  great  importance  to  the  king  and  the 
country.     Hereupon,  he  making  some  pause,  I 
told  him,  The  plot  was  so  evidently  made  out 
ihnt  no  reasonable    man,  no  prutestant,  I  was 
^ure,  could  doubt  of  the  truth  of  it :  but  he 
ought  not  to  have  concealed  any  thing  that 
concerned   the  king  so  hii^lily  ;  ue  ought  to 
discover  his  whole   knowledge   in  matters  of 
treason,  that  traitors  may  be  apprehended  and 
secured,  who  otherwise  may  have  opportunity 
to  execute  their  treasonable  designs.    To  this 
he  replied,  That  much  of  that  which  he  had 
iit)t  discovered,  was  to  corroborate  his  former 
testimony,  that  he  had  concealed  nothing  that 
was  absolutely  necessary  to  the  king's  preser- 
vation ;    tha(    he  thought  it  not  fit  to  accuse 
more  persons,   till  he  had   ended  with  those 
whom  he  had  already  accused.    He  expressed 
prreat  grief  and  trouble  at  the  condition  of  his 
jiofiT  king  and  country,  (so  he  termed  them) 
whom  he  kneW  at  that  time  to  be  in  imminent 
danger  from  the  Jesuits,  w  ho  liad  resolved  the 
king*s    death  ;    and    he  was  sure  they  would 
.«pare  him  no  loneer  than  he  continued  to  be 
kmd  to  them»    He  said,  he  was  privy  to  their 
consnltations  at  Salamanca    and    VatladoUd, 
where  they  used  to  obsen^e  the  favourable  con- 
juncture  they  had  to  intro<Iuce  their  religion 
;nto  England  ;  which  consisted   in  their  having 
a  bead,  who  must  be  set  up,  whatever  came  of 
it ;  and,  if  they  let  slip  that  opportunity,  they 
shoald  never  have  such  another;  for  without  a 
head,  they  could  do  nothing.     He  said  further 
he  knew  tbe  wickedness  and  resolution  of  the 
Jesuits;  they  struck  at  nothing  to  compass  their 
own  ends  :  they  had  attempted  to  poison  him, 
b4^t  he  iMMJ  escaped. 

Ayh^n  he  bad  finished  this  discourse,  (which 
lasted  about  .a  quarts  of  an  hour)  I. asked  him» 
if  the  company  should  now  withdraw  f  And 
he  said.  Yes ;  and  ordered  his  nurses  to  go 
out,  and  only  his  wife  to  stay  to  tend  him : 
and  thereupon,  all  went  out,  saving  Mrs,  Bed- 
|pw,  njyself,  and  mv  servant  WiHiam  Janes. 
Then  I  told  him,  I  thought  it  convenient  that 
vvhat  he  should  then  say  unto  me,  sliould  he 
upon  oath  :  he  replied,  that  it  was  necessary 
It  should  be  so;  and  called  for  a  bible  ;  but 
my  s^rvaot  baying  brought  a  book  wiih  him, 
Administered  the  oath  to  him ;  and  laying;  his 
paper  upon  a  chair  by  the  bedside,  writ  down 
his  deposition  as  be  delivered  it. 

When  Mr.  Bedlow  had  concluded,  and  said. 
That  was  all  he  had  to  inform  me  of,  I  took 
»tef  aper,  and  read  U  aver  diitiiictly  to  him, 


and  he  approved  it,  and  signed  it,  laying-  tl* 
paper  opou  a  pillow. 

I  thought  it  not  fit,  considering  his  condi- 
tion, to  perplex  him  with  questional  bat  took 
his  information  as  be  oflTered  it,  and  held  no 
discoune  with  him  when  the  company  was 
withdrawn,  hut  concerning  the  trae  setting 
down  bis  depositions ;  and  when  lie  aeemed  to 
be  weary,  to  mind  him  of  taking  cordials, 
which  his  wife  readied  to  him  as  he  desired 
them. 

The  next  day,  Mr.  Bedlow's  brother  came 
to  me,  and  told  me,  that  his  brother  desired  a 
copy  of  the  Deposition  he  made  before  me : 
but  I  told  him  i  had  well  considered  it,  and 
could  not  give  him  a  copy  without  tbe  kiog;'s 
leave;  but  I  would  move  the  king  in  it,  aod  i€ 
he  gave  leave,  I  would  take  care  to  send  one 
to  him  ;  and  Mr.  Bedlow's  brother  then  told 
me,  lliat  it  was  his  brother's  desire  that  I 
should  represent  to  his  majesty  his  oonditiony 
aiid  that  ms  sickness  was  very  chaigeable ;  aod 
move  his  majesty  on  his  behalf  for  some  supply 
of  money  for  his  subsistence;  wfaicb  I  pro- 
mised to  do. 

This  is  all  that  I  can  recollect  of  what  passed 
upon  this  occasion,  and  is  in  substance  true; 
but  I  he  very  words,  or  the  order,  I  cannot 
positively  remember.  Fra.  Noetb* 

To  the  Right  Honourable  Sir  Lyonell, Jenkins, 
one  of  his  Majesty's  Principal  Secretariec 

of  State. 

''  Sir;  I  always  intended  to  write  from 
hence,  to  pay  my  thanks  lor  the  whole  circoit, 
which  was  much  more  pleasant,  by  yoar  fa- 
vour of  holding  correspondence  with  me.  Bat 
now  I  have  business  of  some*  importance :  for 
as  soon  as  I  came  to  this  city,  I  received  a 
message  from  Mr.  Bedlow,  by  sir  John  Knight, 
that  he  being  very  ill,  and,  in  tbe  jndgment  of 
physicians,  in  great  danger  of  death,  had  aone 
business  of  great  moment  to  impart  to  me.  I 
knowing  the  man,  and  the  season,  would  not 
refuse  the  pains  to  give  him  a  visit ;  and  being 
satisfied  by  physicians  that  there  was  no  con- 
tagious quality  in  his  distemper  (though  I  did 
not  much  fear  it),  I  went  well  accompanied ; 
and  in  the  presence  of  the  company  he  de- 
clared, That  whatever  he  had  said  relating  to 
the  Plot  was  true ;  and  he  being  a  dying  man, 
had  nothing  lay  upon  his  conscience  upon  that 
score.  Tbe  greatest  trouble  he  had  was  the 
danger  the  king  (whono  he  lofed  above  all 
things)  was  in  from  the  Papists  at  this  time, 
who  would  attempt  his  life  as  soon  as  ever  be 
should  cease  to  be  kind  to  tbem ;  and  many 
otiier  expressions  of  this  kind.  After  this,  I 
asked,  it  he  bad  any  thing  to  impart  to  roe  in 
private:  he  told  me,  he  had.  And  having 
made  the  company- withdraw,  all  but  my  do^ 
I  took  the  enclosed  examination  upon  oath. 
You  may  imagine  I  was  not  cnrious  to  perplex 
him  with  ^uestiont :  I  took  it  just  i»  be  odi» 
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▼ered  it.    OF  what  Bignification  it  will  lie,  I  coininaiids.    Your  roost  haisil)le  and  ft^thfui 

leave  to  niser  roeii.  I  think  my  duty  is  to  send  semuit,  "  Fra.  North." 

it  to  you,  that  tou  may  inform  his  majesty  of        '<  Ten  at  night.    The  copy  encloaed  is 
the  truth.     I  snail  wait  upon  yon  at  Windsor,  hastily  afid  ill  taken.    1  shall  bring 

upoa  Sunday  next,   to  receive  your  further  the  original  with  me." 


The  following  curious  Passages  are  published  by  Sir  John  Dai- 
ry MPLE,  as  Extracts  from  Lord  Keeper  North's  MS. 


Kxfract  from  the  Lord  Keeper  North's  manu- 
ncript  Memorandum. 

*^  Ist.  The  parlioment  was  to  meet  the  be- 
ginning of  Octoher,  and  the  discovery  was  in 
the  middle  of  August,  time  eAough  to  blazon  it 
labroad  to  irritate  the  minds  of  men,  but  not  to 
<lo  any  thing  for  the  trial. 

**  9d.  Dr.  Toiig  (the  first  mover)  would  not 
Jiave  it  exposed  so  much  as  to  the  council 
before  the  parliament  met,  bnt  said  it  was  filter 
for  the  parliament:  and  when  it  was  objected 
that  Papists  might  kill  the  king  in  the  mean- 
timey  he  said,  care  should  be  taken,  for  that 
I  hey  should  be  watched  so  narrowly  they  should 
not  be  pble  to  do  it. 

**  3d.  There  was  but  one  witness  before  the 
parliament  met,  which  is  not  sufficient  in  trea- 
sons, so  the  council  could  not  order  a  trial, 
though  they  might  commit,  except  in  case  of 
Coleman,  whose  letters  were  produced  under 
his  own  hand. 

'*  ^tb.  No  lord  or  persnn  of  quality,  but 
onlv  inferior  people  and  priests  were  named 
before  the  paHiament  met,  that  tlie  court  might 
not  be  startled,  but  might  engai^e  in  the  prose- 
.cution  of  those  despicable  people,  for  whom  no 
man  would  have  rsgret,  but  they  mi^iht  be 
bountifully  thanked  for  it  by  the  House  of 
Commons. 

'*  5th.'  To  make  the  ministers  of  state  less 
suspicious  and  more  easy,  they  were  courted, 
not  only  in  the  applications  of  the  discoverers, 
but  in  the  discovery,  viz.  that  the  Papists  in- 
tended to  kill  the  king,  duke  of  Lauderdale, 
'dokeofOrraond,&c.  which  made  the  earl  of 
Danby  not  only  give  way  to  the  prosecution  of 
it,  but  tn  press  the  belief  of  it  in  all  places  and 
to  all  persons ;  and  the  Duke  of  York  was  not 
only  acquitted  of  all  desi&n,  but  was  to  be  killed 
himself  if  he  did  not  comply. 

"  In  the  month  of  September  it  (the  plot) 
had  its  full  course,  and  so  much  countenance 
at  Whitehall,  that  a  great  many  thought  it  a 
c^urt  stratagem  to  pretend  fears  and  dangers 
to  keep  up  the  army  that  had  been  raised,  and 
was  by  act  of  parliament  to  be  disbanded 
before 26th  August. 

"  And  within  a  little  time,  by  the  murder  and 
exposing  the  body  of  sir  £d.  Bury  Godfrey 
in  the  middle  of  Octobtfr,  the  violence  and  rnge 
of  the  people  was  gro#n  to  that  heiglit  niiainst 
^  the  Papists,  that  no  reason  could  be  heard,  but 
every  foolish  story  against  ihem  passed  for 
gospel ;  and  «rhei|  al)  force  seemed  bent  against 


the  papists,  it  was  reported  sir  Ed.  Bury  God* 
frey  was  seen  last  al  Somerset-House,  and  by 
others  at  Arondale^House  (the  Doke  of  Nor- 
folk's ;)  it  was  also  whispered  thct  he  was  feen 
at  tlie  Cockpit  (tl>e  earl  of  Daoby's)  and 
threatened  by  the  earl  of  Danby. 

**  It  was  cunningly  done  to  spread  these 
reports,  that  it  might  be  known  what  these 
persons  could  say  in  defence  of  tliemsetvesi  and 
that  tliey  might  be  ready  (especially  the  Cock- 
pit and  Amndale-House^  to  to^s  the  fire  from 
one  to  the  other.  It  was  wondered  at  that  the 
Lord  Treasurer  was  so  soon  glanced  at,  who 
had  been  so  earnest  to  follow  the  discovery. 
But  ^terward  be  wai  found  to  be  forward  in 
it  to  carry  it  to  the  parliament  for  fear  he 
should  be  struck  at  directly,  and  it  should  find 
belief.  It  is  certain  the  Church  of  England 
men  joined  in  this  cry  as  heartily  as  any  else, 
for  they  were  always  most  eager  against 
Popery,  although  they  had  friendship  with  the 
Cavalier  Papists,  and  many  considering  men 
seeing  an  army  kept  up  a£aiust  an  act  of  par- 
liament were  renlly  zealous  that  fetters  might 
be  put  upon  the  kmg,  L.i  therefore  would  join 
in  shewing  any  discontent. 

"  By  this  means  the  outcry  was  so  very  great 
that  the  court,  who  tliought  before,  ibey 
might  play  with  the  plot,  now  saw  plainly  it 
would  be  no  easy  matter  to  get  rid  of  it,  and 
tlierefore  it  was  thought  tl%  best  way  to  shew 
a  confidence  in  this  loyal  Hbuse  of  Commons, 
who  would  be  sure  to  take  notice  of  it  them- 
selves ;  and  therefore  the  king  mentioned  it 
in  his  speech  at  the  opening  of  the  session  of 
parliament  as  a  plot  of  the  Jesuits,  but  with 
that  caution  that  he  would  leave  it  to  law,  and 
give  no  opinion  of  it  for  fear  of  saying  too  little 
or  too  much. 

"  And  therefore  it  was  an  unpardnnAble 
folly  to  give  force  C^  a  design  that  was  formed 
and  conducted  by  \)i\e  opposite  party,  <as  this 
must  be  concluded  to  he. ' 

Extrnct  First, 

"  They  let  none  know  the  bottom  of  the  nc- 
cusatioii ;  for  then  no  furtlier  use  can  he  made 
of  it ;  but  they  let  the  people  press  to  have  it 
searciied  to  the  bottom  ;  and  then  t|iey.can 
manage  and  improve  it  as  they  pleasf,  and 
bring  whom  they  will  into  the  snare;  ami  at 
first  the  discovery  must  not  bt  made  to  the 
ministers  of  »tate,  but  to  some  justice  of  peace, 
mayor  of  a  great  city,  as  London,  Bristol,  &c. 
or  committees  of  parliament  f6r  the  better 
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noise,  and  that  it  raay  not  be  suppressed,  and 
thejr  lake  care  to  have  some  forensical  scioiist,a 
lawjer,  who  shall maiiageaad  direct  the  accu- 
latioos,  so  as  they  may  be  skilful  aad  agree  with 
the  rules  of  law." 

Extract  Second.       , 

'<  Godfre/s  murder  they  slmll  contrive  as  a 
.stratagem  of  mischief:  so  that  if  there  be  two 
or  three  adverse  parties,  they  may  all  be  thougiit 
gailty.  Then  will  they,  to  avoid  the  odium, 
•f|uarrel,  aod  la^  it  upon  one  another ;  ami  lay- 
ing it  upon  which  the  faciion  ptcaseth,  they 
shall  have  the  help  of  all  the  rest." 

Extract  Third. 

*'  Tbey  took  advantage  of  Popery  by  a  good 
law  to  exclude  the  Popbh  Lords  nut  of  par^ 
Kament,  and  by- working  upon  some  great  fa*- 
roilies  to  come  into  the  Church  of  England,  as 
Norfolk's  heir,   Shrewsbury,  Cardigan's>  heir, 

Extract  Fourth, 

^  And  the  anti-court  party  was  very  great 
«vtn  ia  tl)e  court  itself  i  and  all  trimmers  tlien 
WM  called  the  party  volant  in  the  House  of 
GommUms;  and  now  declared  and  vtoied  against 
tin  oonrtin  all  things;  and  no  wonder;  for 
the  kin^  afiairs  were  looked  upon  at  home  as 
«€ry  declining,  and  most  men  thought  if  there 
sbbald  break  out  any  troables,  it  might  endan- 
ger the  roonarcb^r ;  and  men  wem  wiiUng  to 
be  safe  at  least,  if  they  could  not  find  their 
account  in  a  change.'^ 

Extract  Eifth, 

^  The  most  loyal  pretence  that  ever  was 
diought  of  was  tliat  of  the  king's  safety  :  who 
eonld  be  sure  of  that  but  sucn  as  had  him  in 
pessession  }  which  directly  tends  to  his  de- 
struction." 

Extract  Sicth. 

**  The  republicans  applied  themselves  to  all 
methods  of  sedition,  and  were  so  open  in  it 
that  tbey  had  public  councils  for  carrying  it 
^n,  as  the  King's^ead  club  in  Fleet-street 
was,  (though  I  douot  not  but  they  bad  cabals 
of  a  more  dark  and  dangerous  nature)  and 
many  coBee-houses  both  in  city  and  country 
where  they  vented  news  and  libeU,  aftd  pro- 
ceeded with  that  success,  that  in  24  hoars  they 
could  entirely  possess  the  city  with  what  reports 
they  pleased,  and  in  )es5  than  a  week  spread  it 
all  over  the  kingdom. 

"  They  could  give  out  that  any  man  who  was 
averse  to  them  was  a  Pap>ri :  and  when  the 
Jdng  did  aiiy  thing  pleasip^'to  the  people,  they 
4vould  discredit  it  before  it  could  be  known  ; 
and  could  put  what  colour  they  pleased  upon 
foreign  affairs,  which  they  did  by  tlie  help  of 
foreign  ministers.  They  had  correspondents  in 
all  parts  of  the  kifigdom  uf  the  most  active 
and  greatest  credit,  so  that  when  any  mem- 
bers of  parliament  were  to  be  chosen,  they 
could  dii>grace  every  loyal  person,  and  recom- 
taend  whom  they  pleased  ;  and  they  were  most 
mdustriouB  h)  parliament  time,  when  by  having 
divert  mem bei%  in  their  councils,  aod  those 
who  were  not* members  being  always  near  the 
bars  pottessing  the  world  with  new5  tftey  had 


fitted  for  the  time,  and  argoiug  the  qocstioAS 
that  were  ia  debate  in  the  House,  and  takioc 
care  that  all  the  members  should  be  minded 
to  repait  to  their  seats  before  the  queMioa 
should  be  put. 

*'  By  these  means  they  influenced  elections 
not  only  in  the  country,  but  upon  disputes  in 
the  house.  And  they  came  to  ihat  boldness, 
that  when .  this  parliament  could  not  be  pre- 
vailed upon  to  pass  an  act  of  compretiension, 
or  to  undennine  the  crown,  tliey  possessed  the 
people  that  it  was  time  to  dissolve  them,  that 
the  minds  of  the  people  were  changed  since 
tlieir  choice,  and  that  tbey  \vere  a  grievance  ; 
and  were  about  to  have  grand  juries  to  repre- 
sent it  to  the  jockes  at  the  aftsizes ;  but  that 
was  not  ventured  n>r  fear  wlien  the  pariiamenc 
sat  it  should  be  panisbed.  But  upon  a  prorcK 
gariun  of  more  than  a  twelvemonth,  tbiej  at- 
tempted to  have  the  parliament  dedare  thc» 
selves  dissolved;  but  the  members  would  not 
drive  that  nail  into  their  own  fiesh,  which  set 
the  game  a  little  back. 

**  I  thought  it  wonderful  that  when  these 
things  were  visible,  the  House  should  sufier 
such  a  combinatioii  of  men  to  sit  openly,  who 
made  it  their  bu.%iness  not  only  to  traduce  the 
king*s  government  but  even  their  actions :  and 
I  cohcluded  that  when  they  were  so  negligent 
of  their  own  frontiers,  and  did  not  preeenre 
tfieir  credit  by  destroying  these  enemies  of  il, 
they  could  not  be  long  lasting,  and  so  it  faa|>- 
pened..  For  tliey  (that  is  the  major  {»art  of 
them)  joined  in  thwarting  the  king  in  every 
thing  he  designed,  and  iu  laying  obloquies' upon 
his  government  to  that  degree  that  it  was  not 
to  be  borne ;  and  at  last  procured  their  disso- 
lution to  their  great  surpnze,  who  thought  the 
king  would  ne\'er  have  made  so  bold  a  step, 
and  to  the  great  joy  of  the  King's  Head  club, 
who  fell  to  work  with  all  diligence  to  model  the 
next  House  of  Commons  by  their  correspond 
dencies  in  the  country." 

Extract  Seventh. 

*^  That  incredible  fictions  should  ever  past 
in  courts  of  justice,  without  the  courts  making 
just  observations  upon  them,  was  extraordi- 
nary:  but  care  was  taken  to  terrify  the  judges 
with  shouts  and  aeelamations  on  (he  one  part, 
and  hissings  on  the  other,  by  which  they  were 
to  be  persuaded,  not  only  of  the  sense  of  the 
people,  but  of  their  violent  desires,  whereby 
they  might  imagfne  dangers  to  themselves  if 
they  should  appear  to  check  the  stream."* 

*  From  the  following  reports  of  the  Triak| 
it  may  be  doubted  whether  the  judges  required 
the  influence  of  these  shouts,  acclamations, 
and  hissings,  to  stimulate  tbem  to  severity 
against  the  prisoners  whom  they  tried.  Mr. 
liargrave,in  his  very  learned  unpublished  "  Opi- 
nion and  Argument,  as  to*  the  right  of  LsMly 
Anastasia  Stafibrd  Howard  to  the  new  Baionv 
of  Stafibrd,"  [See  Lord  Staflfbrd's  Case,  mfra], 
has  insert^  a  review  df  the  History  4f  tbe 
Popisb  Plot,  with  tone  tarponmk  ruBNuiii 
upon  it. 
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Extract  Eigktk. 
"  Tradesmen,  if  siieh  are  not  oonsiderftble; 
they  are  not  worth  hotke;  but  if  one  he  he 
who  hath  great  power  by  the  mftn|  that  live 
un<||er  Iiim,  and  having  grown  in  riches  by 
outwitting  other  men,  and  arrived  at  the  go^ 
verDRient  of  the  place,  as  mayor,  alderman, 


&e4  tile  raoti9»- may  easily  persoade  himthhl 
Che  world  is  host  •  governed  that  way,'  w]]icli 
makes  him  a  common  wealih^s-maB  rwheii  t^ey 
have  their  cads^  and  raised  a  feree,  thef  rita^ 
fright  him  into  any  thing ;  for  know  that  h»M 
the  most  insolent  fool  and  cowardly  Knave  that 
is  ill  nature.*^ 


243.  The  Trial  of  William  Stayley,  Gdldstnith,  at  the*  KitigV 
Bench,  for  High  Treason :  30  Charles  IL  a.  d.  1678.* 


Mr.  STAYLEY  bein^  accused  of  High-Trea- 
son  on  the  20th  day  of  November,  1678,  brooght 
from  Newgate,  and  arraigned  at  the  King^ 
liench  bar,  and  the  next  day  was  brought  to  the 
same  place  to  receive  his  trial ;  where  being 
oome,  and  the  jury  impannelled,  the  court  toUl 
the  prisoner,  that  if  lie  would  challenge  any  of 
the  jury  lie  must  speak  unto  them  as  tliey  came 
to  the  book  to  be  sworn,  and  before  they  were 
sworn  ;  the  prisoner  challenging  none,  the  jury 
were  sworn,  &c.  viz.  Sir  Philip  Matthews,  sir 
Reginald  Foster,  sir  John  Kirke,  sir  John  Cut- 
ler, sir  Richard  Hlake,  John  Btiield,  esq.  Simon 
Middleton,  esq.  Thomas  Cross,  esq.  Henry  John* 
son,  esq.  Cbnrles  Urafrevil,  esq.  Thomas  Eg- 
glesfield,  esq.  William  Bohee,  esq. 

The  Indictment  read  t  Yon  stnnd  indicted 
iy  the  name  of  William  Stayley,  &c. 

Crier.  If  any  cnn  give  eridence  on  the  be- 
half of  our  soverei;^n  lord  the  king  ngtiinst  Wil- 
liam Stayley,  let  him  come  forth,  and  he  shall 
be  heard. 

Sir  Creswell  Le-Dinz,  The  Prisoner  stands  in- 
dicted as  not  having  the  fear  of  God  before  his 
eyes,  being  leil  by  the  instigation  of  the  devil, 
tiot  minding  his  allegiance^  but  traitorously  en- 
deavouring the  dentil  and  destruction  of  our  so- 
vereign lord  the  king,  he  did  on  November  the 
14th,  in  the  30th  year  of  the  king,  frJsly,  wick- 
edly, and  traitorously  compass,  imagine,  devise, 
and  invent  the  killing  the  king ;  that  he  did  ma- 
Jiciottsly  contrive,  (I  say)  the  death  of  our  lord 
the  king  of  England. 

To  this  he  bath  pleaded  Not  Guilty.  You 
arete  try  whether  he  be  Guilty  or  not.. 

King's  Serjeant,  (Majjnard*.)  The  oilFence  is 
«s  great  as  can  be,  and  will  be  proved  as  clear 
as  can  be.  Call  the  Witnesses  to  prove  the 
offence. 
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•From  a  pamohtet,  entitled,  "The  Trial  of 
«  William  Stayley,  Goldsmith,  for  speaking 
^*  Treasonable  Words  against  his  most  sacred  ma- 
*^  jestf:  and  upon  full  Evidence  found  Guilty 
^'  of  Hig!i»iTreason,  and  received  Sentence  ac* 
«  cordiogly  on  Thursday  November  81, 1678. 
^  London,  Printed  for  Robert  Pallet  at  the 
*^  Bible  in  Chancery-Lane  near  Fleet  street, 
".1678." 

*  November  ^0, 1678.  f  do  appoint  Robert 

*  Pawlet  to  print  the  Trial  of  William  Stayley  : 

*  tod  that  00  other  presume  to  print  the  same. 

f  WlJLXJAM  SCROGOS.' 


Ait.  Qen.  Sir  William  Jones.  It  would  1>e 
fitting,  before  we  enter  upon  the  evideace,-to 
give  some  account,  why  (aneng  so  many  of- 
fenders, some  of  them  of  greater  quality  than 
William  Stayley)  we  chose  first  to  bring  this 
man  to  trial.  It  is  not  unknown  to  any  man 
that  lives  in  England,  what  discoveries  there 
have  been  of  horrid  and  damnable  designs 
agahist  the  king's  person  and  tin  Protestanc 
Religion.  There  area  sort  of  men  in  theworid, 
that  endeavour  what  they  can  to  cry  down  this 
Diseoveiy,  as  that  it  was  altogether  sopposi- 
tttioos^  and  a  fi^ble.  It  is  true,  some  nrb  $(»  ? 
charitable  as  to  think  the  Roman  Catholics  in 
England  do  prbmote  the  Roman  Catholic  Ke-  ^^ 
ligion,  but  the  design  against  the  king's  person  f* 
is  a  fiction.  But  they  shall  do  well  l#  take  - 
warning  by  the  trial  of  tliis  man,  and  fmprison*  "*^ 
ment  of  so  many  offenders,  as  thaj  eten  since  ^J 
this  Discovery, made^  some  have  hod  this  trea-  ^^ 
soneUe  mind,  and  traitorous  attempt  agnntt  "' 
tiie  king,  and  said  those  words  for  which  in  the  \" 
Indictment  he  is  charged  witii.  This  prisoner  ^  * 
by  religion,  is  a  Roman  Catliolic,  he  calls  Uni-  .^' 
self  so;  in  plain  English  he  is  a  Papist;  anB  y. 
finding  that  since  this  plot  was  discovered,  his  *^ 
trading  decayed,  (being  one  that  dealt  in  lAo-  *'" 
nies)  he  was  one  of  their  party,  he  grew  en-  ^ 
raged  their  money  was  called  so  fast  for,  being-  *" 
in  the  company  ofone  Fromante,a  foreigner^  '^'^ 
at  a  cook's  shop,  and  were  considering  of  mat-  '^^' 
ten  of  trade,  this  maif  was  compiainrag  his  ^^'' 
money  was  so  fast  called  in  for.  Taking  notice  *"' 
of  the  Dbcovery  of  the  Plot,(being  a  very  great  *'"" 
we)l-wisher  to  it)  entered  into  a  great  passion,  ^^» 
and  spake  these  words  of  the  king :  <  That  he  ^^'^ 
<  was  the  greatest  Heretic  in  the  world,  that  *"" 
'  he  was  a  great  Rogue  ;*  for  his  part,  holding  '^''^ 
up  his  hand,  clapped  it  then  upon  his  hcart,and  ^^" 
said' I  will  with  this  band  kill  him.'  These  words  b^- 
rfwere  heard  by  the  gentlemen  that  were  pre-'^^^ 
sent  spoken  in  French.f  jas* 

dis- 
William  Coitars,  a  Witnesi.  ^^\y 

Ati,  Gen,  Acquaiht  the  court  and  jury  what  ^^^^ 
yon  know  of  aiiy  word  spoken  by  the  prisoner  ^^^  < 
about  killing  the  king.  is  in 

,  Witneu,  So  far  as  I  know,  or  can  give  an  ered 
^account,  it  was  about  eleven  of  the  clock  in  1  St h 
the  dav,  on  the  14th  dav  of  this  month  k^ev^t 
called  for  a  pot  of  aft,  and  a  slice  of 'roast  bee(  table 

"    '  '  ■  II.,'  nja- 

t  See  East's  Pleaaof  tbt  Crown,  c.  t.  tea.  50.  "yottr 

2  ^ 
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which  when  it  was  called  for^  his  landlord  said 
it  should  be  broofht  him ;  there  was  another 
Frenchman  with  Stajrley,  a  stranger  to  me : 
they  discooFsed  together  in  French,  and  Stayley 
then  said  twice  over,  ^  The  king  was  a  grand 
^'fiefetic,*  making  tl^  demonstration  with 
his  hand  upon  his  breast,  and  staiof  t  five  or 
six  times  with  his  foot  in  great  fury.  The  old 
man,  Fromante,  his  friend,  said,'  That  the  king 
<  of  EnEland  was  a  tormentor  of  the  people  of 

*  God  f  and  he  answered  again  in  a  great  fury, 

*  lie  is  a  great  heretic,  and  the  greatest  rogue 
'  in  the  world ;  there  is  the  heart,  *  and  here  is 

*  the  hand  that  would  kill   hini ;  and  the  king 

*  and  parliament  think  all  is  over,  but  the  rogues 
'  are  mistaken.' 

Sir  WilUam  Scroggs*  L.  C.  J.  Did  you  know 
Stayley  ? 
-       Witneu.    No,  my  Lord,  I  had  never  seen 
^  tti ro  before. 

X.  C.  J.    What  did  you  do  upon  this  ? 
WitHeu.    I  did  not  know  what  to  do,  being 
ignorant  of  the  laws  of  the  country.    I  thought 
it  was  a  great  matter,  and   being  sensible  that 
Stayley  was  gone  out,  I  caused  one  to  attend 
him,  and  came  to  his  father's  shop,  and  looked 
up  and  down,  and  the  next  day  I  apprehended 
*i  him. 
*'    ^  L,  C.  J.    Are  you  sure  (looking  upon  the 

£  prisoner)  tliat  was  the  man  ? 
Wi^tea,    Yes. 
*'      L.  C.  J.    Did  you  see  him  when  he  spake 

the  words  ? 

Witneu.    Yes,  1  saw  him;    there  was  no 
^  more  ^distance    betwixt  the  two  doors,    but 
^  jost  as  far  as  that  gentleman  and  me  ;  his  face 
P*  was  straight  towards  us. 
^^      L,  C.  /.    Were  you  in  the  same  room  f 
•  Witneu,    No,  but  just  over  against  it ;  the 

doors  were  open. 
'^  X.  C.  J.  now  near  were  vou  to  him  ? 
^1>  Witness,  Seven  or  eight  foot  from  the  place 
^  where  I  was  and  where  he  was.  He  was  stand- 
^*  ing  at  one  door,  and  I  at  the  other.  In  French 
o^  the  words  were  spoken,  he  making  a  demon- 
*»«stration,  stamping  with  his  foot,  *  I  wouhl  kill 
^^  him  myself  (which  the  prisoner  would  have 
^^■evaded  by  saying,  the  words  signify  T  would  kill 
^0' myself.)  The  prisoner  farther  said,  tliat  the 
^bcking  and  parliament  thought  all  was  over,  but 
«^1  the  rogues  were  beguiled  and  deceived. 

^y^  Alexander  SoutherUnd,  Witness. 

Jon    Mr.  Sootherland,  tell  what  you  heard  the  pri* 

^Ofoner  at  the  bar  say.     Were  you  there  ? 

An(    Witness.    Yes. 

for     X.  C.  J.    Which  was  nearest  to  him,  he  or 

foryou  ? 

nil     IFiitoeit.    He  was  nearesc  to  him,  and  I  just 

an(by  the  gentleman.    He  said  afterwards  when  a 

beiwordor  two  past  betwixt  thero^  *  The  rogues  are 

eotf  deceived,  they  think  the  busmess  is  done,  but 

toe — '-^ 

snd  *  See  his  character  as  drawn  by  Burnet  in 
divhSs  account  of  the  Popish  Plot,  Mnte.  p.  1406, 
whand  see  more  of  him  in  a  note  to  toe  case  of 
harMlier  for  Trtason,  June  11,  1680,  post. 


*  they  are  deceived.'    The  old  man  said, '  That 

*  the  king  of  England  was  a  tormenterof  the 

<  People   <^f  Ood ;'    the    prisoner    answered, 

<  The  king  of  Enghmd  is  tlie  greatest  heretic, 
'  and  the  greatest  rogue  in  the  world,  and  the 

*  king  and  parliament  think  their  business  b 

*  done,  but  the  rogues  are  mistaken. 

Prisoner.  I  said  (replied  the  prisoner)  I 
would  kill  myself. 

X.  C.  /.  Would  you  kill  yourself  because 
vou  said  the  kia(^  was  a  heretic  f  You  ac- 
knowledge yourselt  to  be  a  Roman  catholic 

Pris,    And  in  that  faich  I  intend  to  die. 

Att.  Gen.  Here  the  prisoner  doth  not  deny 
but  he  said,  *  The  king  of  England  was  a  great 

*  heretic ;'  and  can  we  imagine  him  (o  he  iu 
such  a  passion,  that  he  would  kill  himself? 
Whether  that  be  a  natural  conclusion  from  tbe 
premises,  I  must  submit  to '■ 

X.  C  /.  Did  you  see  Mr.  Stayley  pei^ 
fectly  f    Was  the  door  open  ? 

Witness.    I  saw  him  perfectly. 

X.  C.  X    Did  you  know  him  before  ? 

Wit.    I  never  saw  his  face  before. 

X.  C.  J.    Did  you  write  the  words  presenilj  ? 

Wit.  I  writ  them  down  presently,  as  God 
shall  be  my  witness. 

X.  C.  /.  Look  upon  the  writing,  is  it  yoar 
hand? 

Wit.  It  is ;  and  it  was  written  the  14tb  of 
November,  1678.  About  11  o'clock  they  came 
to  the  Black-Lion  in  King  street,  and  called  for 
a  quart  of  ale,  and  a  shoe  of  roast  beef,  and 
it  was  answered,  it  should  pre^ntly  be  had. 
William  Stayley  said,  having  struck  on  his 
breast,  and  stamping  with  his  foot  five  or  six 
times,  *  I  myself  would  doit.' 

X.  C.  /.  Did  you  write  all  that  is  in  the 
paper  at  that  time  ? 

Wit,  I  writ  the  words  in  French,  as  I  heard 
them  from  him,  then  formed  it  as  to  the  perr 
son  and  the  time,  afterwards,  when  I  was  gone. 

X.  C.  J.  Who  told  you  it  was  Stayley  the 
goldsmith  ? 

Wit.  We  asked  the  man  of  the  house  ; 
and  we  found  he  went  to  his  father's  house  in 
Coven t  Garden ;  we  asked  his  father's  name» 
and  his  name ;  and  that  is  tbe  very  man. 

X.  C,  J,  He  confesseth  he  was  in  tliis  place 
at  that  time  with  the  old  man.  He  ac^iow- 
ledged  that  he  spoke  some  words,  but  denied 
he  spake  those :  That  he  was  the  man  he  doth 
not  deny. 

Att,  Gen.  The  third  man  is  a  gentleman 
that  does  not  understand  the  French  tongue, 
he  was  in  the  company  of  these  two  men  at 
that  time  ,*  we  do  not  call  him  to  prove  the 
words,  because  be  doib  not  understand  \l)e  Ian- 
guajje. 

X.  C.  J.  There  is  no  mistake  of  the  person, 
the  prisoner  doth  not  deny  he  was  there.  CaU 
the  third  person  to  kao#  what  he  hath  to  say. 

PhiUp  Gsurrt,  third  Witness. 

Wit,  All  that  I  can  say  is  this  ;  my  cap- 
tain, Williui  Castars,  came  to  me  iu  a  great 
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passion,  and  ^id,  I  ciannot  suffer,  this,  1  will 
ran  upon  him,  I  cannot  be  quiet. 

X.  C.  J.  What  are  those  words  he  charged 
upon  him  ? 

Wit.  That  he  would  kill  the  king  himself : 
It  is  impossible  to  suffer  it,  I  will  run  out  for  a 
constable  presently,  this  cannot  be  suffered. 
I  went  to  enquire  for  his  name  ;  the  answer 
was,  he  was  a  goldsmith,  and  that  bis  name  was 
Stayler.  That  is  the  very  man  (looking  upon 
hiin)  I  saw  there,  and  heard  him  speak. 

L.  C  J.    What  were  the  first  words? 

Wit.  rrke  French'  wurds  were  spoken 
twice,  in  English  thus]  The  king  is  a  grand 
heretic.  [French  again]  '  Here  is  the  hand, 
'  here  is  the  heart,  I  would  kill  him  myself/ 

L.  C,  J.    What  can  you  say  to  this  f 

Fritoner.  My  lord,  the  matter  of  fact  hap- 
pened thus :  This  gentleman,  Mr.  Southerland, 
comes  over  tome  in  tti^  morning  when  I  was 
in  the  shop,  and  said,  Sir,  I  would  have  a  red 
button  like  this ;  I  said  I  had  none  of  that  nap- 
tore,  yon  had  better  g0  to  the  Exchange.  I 
would  have  one  of  a  true  stone.  You  must  (I 
reply'd^  go  to  the  jewellers,  I  have  none  of  these. 
Upon  that  I  dismissed  him  ;  he  went  overi  and 
presently  comes,  in  a  quarter  of  an  hour  after, 
and  tells  me,  thar  an  honourable  person  would 
speak  with  me  :  I  went  over  ;  this  gentleman 
makes  a  great  many  ceremonies  to  me,  and 
reads  me  this  paper  ;  he  tell*  me,  you  see  what 
the  gentleman  reads,  I  would  advise  you  to 
look  to  it,  then  taking  me  aside  by  the  wmdow, 
I  said,  I  do  not  understand  you,  I  am  innocent 
you  must  not  put  any  babble  upon  me  ;  with 
that  the  captain  runs  out  in  a  fury,  and  fetcfaeth 
a  contable,  and  carrieth  me  to  the  Gfate-house. 
I  was  in  my  shop  the  day  before,  which  very 
day  I  did  intend  to  go  out  with  a  friend  into 
the  country,  and  prepared  myself  accordingly  ; 
and  Mr.  Fromante,  the, old  man,  that  was  the 
friend  of  mine, comes  saying  tome,  the  consta- 
ble would  have  something,  I  know  not  what  it 
is,  come  and  assist  me ;  1  went  to  the  place, 
the  constable  told  me,  tliat  V  was  to  appear  by 
ten  of  the  clock  ;  with  that  comes  the  old  man 
out.  I  owed  him  a  little  money,  I  went  and 
paid  him  the  money  which  I  owed  him.-  I  came 
Dack,  and  sat  down  by  the  window  out  of 
sight,  the  old  man  sat  at  the  right  hnnd,  so  we 
■at  and  discoursed  as  innocently,  as  I  thought, 
and  (before  God)  as  ever  I  spake  in  my  life. 

X.  C.  J.     What  discourse  liad  you  P 

Prii,  Our  chief  discourse  was  about  the 
materials  of  our  business,  and  it  was  about  the 
king  of  France  his  usurpatbn  over  his  subjects, 
and  the  happiness  of  our  little  people,  the  cont- 
monalty  of  England,  that  was  indeed  usually 
our  discourse  when  we  met  together. 

X.  C.  J,  Did  you  say  you  would  kill  the 
king  of  France  ?  and  that  he  was  a  great  he- 
retic ?  Do  you  believe  the  king  of  France  is  an 
heretic  ? 

Prisoner.  I  know  not  what  his  opinion  is, 
that  is  to  his  own  oosseience. 

X.  C  /.    Did  you  name  the  word  heretic  f 

Pritontr.    Npt  to  my  knowledge,  upon  my 

VOIm  VI. 


soul,  not  of  the  king  of  England  ;  we  might 
have  discoursed  of  the  happmess  and  of  the 
difference  of  their  governments.  I  have  been 
thought  a  person  of  some  intelligence,  and  of 
some  understanding  iu  the  world,  and  not  to 
expose  myself  to  speak  in  a  public  large  room, 
the  door  being  open,  with  so  high  a  voice  that 
tb€se  gentlemen  being  in  the  next  room  should 
hear  me  in  French,  and  in  a  street  where  al- 
most all  are  Frenchmen,  lo  speak  these  blaspher 
mous  words,  words  that  I  abhor.  I  have  been 
a  great  admirer  or  my  prince. 
Court,  Read  the  statute  of  Decimo  tertio,  &c.« 

*  It  was  St.  13  Car.  2.  c.  1,  intitled  *  An  Act 

*  for  safety  and  preservation  of  his  majesty's 

*  person  apd  government,  against  treasonable 

*  and  seditious  practices  and  attempts,'  the  first 
clause  of  which  is  as  follows: 

"  The  Lords  and  Commons  assembled  in 

*  parliament,  deeply  weighing  and  considering 
'  the  miseries  and  calamities  of  well  nigh  tweu- 
'  ty  years,  before  your  majesty's  happy  return, 
'  ana  withal  reflecting  upon  the  causes  and  oc- 
'  casions  of  so  great  and  deplorable  confa- 
'  sions,  do  in  all  humility  and  thankfulness  ac- 
'  knowledge  your  majesty's  incomparably  grace 
f  and  goodness  to  yonr  people,  in  your  free  and 
'  general  pardon,  indemnity  and  oblivion,    by 

*  which  your  majesty  hath  been  pleased  to  de- 
'  liver  your  subjects,^  not  only  from  the  punisb- 

*  ment,  but  also  from  the  reproach  of  their 
'  former  miscarriages  which  unexampled  piety 

*  and  clemency  of  your  majesty  hath  enflamed 
'  the  hearts  of  us  your  subjects  with  an  ardent 

*  desire  to  express  all  possible  zeal  and  duty  in 

*  the  care  and  preservation  of  your  majesty's 
^  person,  (in  whose  honour  and  happiness  con- 
'  sists  the  good  and  welfare  of  your  people) 
'  and  in  preventing  (as  much  as  may  be)  all 
'treasonable  and  seditious  practices  and  at- 
'  tempts  for  the  time  to  come  :  (2)  And  because 
'  the  growth  and  increase  of  the  late  troubles 
'  and  disorders,  did  in ,  a  very  great  measure 
'  proceed  from  a  multitude  of  seditious  ser- 
'  mons,  pamphlets  and  speeches,  daily  preach- 

*  ed,  printed,  and  published,  with  a  transcen- 
'  dent  boldness,  defaming  the  person  and  govern- 
'  ment  of  your  majesty  and  your  royal  father, 
'  wherein  men  were  too  much  encouraged,  ami 

'  (above  lUh  from  a  wilful  mistake  of  the  su- ' 
'  preme  ana  lawful  authority,  whilst  men  were 
'  forward  to  cry   up  and  maintain  those  orders 
*■  and  ordinances,  oaths  and  covenants,  to  b^ , 

*  acts  legal  and  warrantable,  which  in  them- 
'  selves  had  not  the  le^st  colour  of  law  or  jos« 
'  tice  to  support  them;  from  which  kind  of  dis- 
<  tempers,  as  the  present  age  is  not  yet  wholly 
'  freed,  so  posterity  may  be  apt  to  relapse  into 
'  them,  if  a  timely  remedy  be  not   provided  s 

*  (S)  We  therefore,  the  Lords  and  Commons  in 
'  parliament  assembled  having  duly  considered 

*  the  premises,  and  remembering  that  in  the  ISth 

*  year  of  the  reign  of  queen  Elizabeth  of  ever 
'  blessed  memory,  a  right  good  and  profitable 
'  law  was  made  for  preservation  of  her  ma- 
'jesty's  person,  do  most  humbly  beseech  your 
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X.  C.  J.  Speak  the  words  in  Euf^lish  about 
VilHni;  tbe-king,  speak  them  all. 

Witness.  That  the  prisoner's  companion  did 
say,  *  The  kinfr  was  a  tormenter  and  persecutor 
'  of  the  people  of  God/  The  prisoner's  words 
were  again,  '  The  king  of  England  is  the  i^reat- 

*  est    heretic,  and  the  greatest  rogue   in  the 

*  world ;  here  is  the  heart,  and  here  is  the  hand 
f  that  would  kill  him ;  I  myself/ 

Fris,  Here  is  the  hand»  and  here  is  the  h^art 
which  would  kill  myself:  Noc,  woukl  kill  him 
myself.  ^ 

X.  C.  J.  What  Jesuit  taught  you  this  trick  ? 
It  is  like  one  of  -them.  It  is  the  art  and  inte- 
rest  of  a  Jesuit  so  to  do. 

The  Statute  read. 

X.  C.  /.  Have  you  any  thing  more  to  say  for 
yourself  than  what  you  have  already  saidf 

Court.  Sir  Jphn  Kirk,  do  you  understand 
French? 

On€  of  the  Jury.  I  do,  my  Lord;  the  words 
have  been  interpreted  all  right. 

X.  C.  J.  Let  me  ask  you  one*  question : 
When  you  said  the  king  was  *  a  great  heretic 

*  and  a  rogue,  and  here  is  the  heart,  and  here 

*  is  the  arm  that  would  kill  him  myself  ;\  was 
it  not  the  king  you  WDold  kill  ? 

'  most  excellent  rolsjesty,  that  it  may  be  en- 

<  acted :  (4)  And  be  it  enacted  by  the  king's 
'most  excellent  majesty^  by  and  with  the  ad- 

*  vice  and  consent  of  the  Lords  and  Commons 
'  in  this  present  parliament  assembled,  and  by 
'  authority  of  the  same,  that  if  any  person  or 
'  persons  whatsoever,  afterthe  24th  of  June,  in 
'  the  year  of  our  Lord  1661,  during  the  natural 
'  life  olr  our  most  gracious  sovereign  lord  the 

<  king,  (whom  Almighty  God  preserve  and  bless 

*  with  a  long  and  prosperous  reign)  shall  within 

<  the  realm,  or  without,  coftipass,  imagine,  in- 

<  vent,  diivise,  or  intend  death  or  destruction, 
'  or  any  bodily  harm  tending  to  death  or  de- 

*  struct  ion,   maim  or  wounding,  imprisonment 

*  or  restraint  of  the  person^of  the  same  our  so- 

*  vereign  lord  the  king  ;  (5)  or  to  deprive  or  de- 

*  pose  him  from  the  stile,  honour,  or  kingly 

*  name  of  the  imperial  crown '  of  this  realm, 
^  or  of  any   other  his  majesty's  dominions  or 

*  countries  ;  (6)  or  to  levy  war  against  his  ma- 

*  jesty  within  this  realm  or  without ;   (7)  or  to 

*  move  or  sttr  any  foreigner  or  strangers  with 

*  force  to  invade  this  realm,  or  any  other  his 
'  majesty's  dominions  or  countries,  being  under 
'  his  majesty's  obeisance  :  (8)  And  such  com- 

*  passings,  imaginaiions,  inventions, « devices  or 
'  intentions,  or  any  of  them,  shall  express, 
•_ulter  or  declare,  by  any  priming,  writings 
'  prcQchinK,  or  malicious  and  advised  speak- 
'  ing,  being  legally  convicted  thereof  upon  the 

*  oaths  of  tH'^  lawful  and  credible  witnesses, 

*  upon  trial,  or  otherwise  convicted  or  attainted 

*  by  due  course  of  liw,  then  every  such  person 
'  and  persons,  so  as  aforesaid  oflfending,  shall 
'  be  deemed,  "declared  and  adjudged  to  be 
'  traitors,  and  9 'ill  suffer  uains  of  rieath,   and 

*  also  lose  and  forfeit,  as  in  cases  of  high  treason.' 

1 


Prisoner.    I  have  this  to  ,8^  io  jurtification 
of  myself,  and  allegiaiice  to  mj  prince  aad  kiog, 
that  I  never  thought,  nor  imagined  or  oooiiiTed 
any  way,  hut  have  been  a  true  subject  to  *li 
king  upon  all  occasions ;  I  am  sorry  it  piorc 
so,  God's  will  be  done,  my  soul  depends  upc^i 
it;  I  am  a  dying  man  by  the  Statute;  n^vec 
with  intention,  or  any  thought  or  ill-will,  spak'. 
any  word  about  this  matter. 

X.  C.  /.  Out  of  the  abundance  q£  the  beavt 
the  mouth  speaks;  the  Statute  bath  been  read, 
which  hath  made  it  criminal. 

Call  a  Witness  for  the  prisoner. 

Witness  for  the  Prisoner.  One  Amelm  epeke. 

They  came  to  my  house,  where  I  lived  at  the 
Cross- keys  in  Covent-Garden,  about  8  o'clock 
in  the  morning,  these  two  gentlemen ;  tb^  day 
they  took  hhn  away,  was  the  day  after  these 
words  were  spoke,  and  he  was  kept  prwaer 
irom  8  till  11  of  the  clock' without  any  cooeca* 
ble ;  tliey  bad  5  bottles  of  wine,  and  beapake 
meat,  but  the^  did  not  stay  to  eat  the  meat* 

X.  C.  /.  How  came  you  to  stay  so  loag? 

Wit.  I  was  two  hours  in  lookmg  ior  a  con- 
stable ;  thev  would  not  come  with  mc^  without 
a  warrant  from  a  justice  of  peace. 

X.  C.  J.  Who  told  you  you  bad  best  take  it 
up? 

Pris.  The  middlemost  man,  the  first  witnees. 

Wit.  We  were  about  three  long  hours,  I  seat 
out  this  gentleman  for  a  constable,  in  the  mean 
time  the  prisoner's  fatl^r  sent  his  maid  for  him 
to  come  home;  I  told  him  he  should  not  go,  if 
he  desired  to  eat  we  would  eat  there.  I  seat 
to  White-Hall  and  desired  a  guard,  the  officer 
of  the  guard  told  the  messenger  it  was  a  censta^ 
ble's  part. 

Court.  Call  another  Witness  for  the  prisoner . 

Witness  for  the  Prisoner. 

I  have  heard  him  often  declare  as  much 
loyalty  to  his  prince  as  anyperson.  One  d«^ 
we  fell  into  a  discourse  of  these  affairs,  the  bus^ 
ness  of  the  Jesuits,  which  are  a  people  be  did 
as  much  condemn  as  any  ;  f«tr  in  Padua  he  saw 
so  many  cheats,  that  he  forsook  the  Jesuitical 
Religion;  and  if  he  knew  any  of  the  persons 
concerned  in  this  Plot,  he  would  be  the  eieca« 
tioner  himself,  and  whoever  comes  to  reiga  af» 
terwards,  they  shall  never  enjoy  so  much  peace 
as  now  ;  and  I  heard  him  often  say  he  would 
lose  his  blood  for  the  king,  and  heard  him  speak 
as  loyally  as  I  ever  heard  any  man  speak  ia  my 
life. 

X.  C.  J.  That  is  when  he  spoke  to  a  pio^ 
testant. 

Court,  Have  you  any  thing  else  to  say  for 
yourself,  or  have  you  any  mere  witnesses  ifcat 
you  would  have  examined  on  your  behalf?. 

Prisoner^  No. 

Lord  Chief  Jtatic^t  Speech, 

"  The  Statute  hath  been  read,  whieb  was 
made  since  the  king  came  in,  for  the  pfesenra* 
tion  of  his  person,  and  during  his  life;  The  par* 
liament  thought  it  reasonable^  even  to  make 
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d»penite  words  to  be  Treason,  although  there 
urns  no  other  thing  but  wonfo,  that  is^  si^ch 
woffdty  M  if  the  thiiij^  had  been  done  would  be 
XV^eiton,  the  speaking  it  is  Treason.     When 
«r%i;#iiie  cd  obs^nre  the  manner  of  this  speak- 
ii*40«sethinks  there  is  no  great  difficulty  to  sa- 
4  stfD'the  jury  that  they  were  spoke  advisedly 
aii4bnialiciously.    They  were  in  a  public  house, 
ani^j^y  accident  heard :  They  concealed  them 
nuc  a  moment,  and  not  irom  the  man  chat  did 
not  undelktand  French.    To  hear  a  man  say 
in  a  great  passion.  That  his  kiog  was  a  heretic, 
and  the  greatest  rogue  in  the  world,  and  that 
he  would  kill  him,  to  write  down  the  words 
!  presently,  they  ^lept  not  «pon  it,  they  found 
out  who  he  was,  the  next  day  they  came  to  at- 
tach him;  they  kept  htm^  for  what?  Till  they 
oooid  get  a  conytable.    So  that  here  is  nothing 
doubtful  either  in  the  circumstance  or  sdbstance 
.of  his  case:  So  that  you  cannot  have  a  plainer 
proof  in  the  world  than  there  is  in  this.    For 
my  own  part,  when  it  is  in  tlie  case  of  a  man's 
lii&y  I  would  not  have  any  compUaRce  with  the 
'  rumours  or  disorder  of  times,  that  should  be  an 
eridence  iigainst  him,  bat  would  have  a  Verdict 
depend  open  the  Witnesses  that  swear  the  fact 
downrif  ht  upon  him.    Yon  and  we  ail  are  sen* 
rible  of  the  great  difficulties  and  haaards  that  is 
now  both  against  the  king's  perton,  and  against 
all  proiestants,  a^  our  religion  too,  which  will 
hardly  maintain  itself,  when  they  have  destroyed 
the  men;  but  lei  them  know,  that  many  thou- 
sands will  lose  their  religion  with  their  hves, 
for  we  will' not  be  papists,  let  the  Jesuits  press 
what  they  will  (who  are  the  foundations  of  all 
this  mischief)  in  making  proselytes,  by  telling 
them.  Do  what  wickednessyou  will  ic  is  no  sin, 
but  we  can  save  you,  and  it  you  omit  what  we 
command,  we  can  damn  you.    This  they  will 
not  own  when  it  comes  to.be  an  objection  and 

?enal  upon  them,  but  they  will  never  get  the 
*ope  01  Kome  to  declare  he  hath  not  a  power 
to  excommunicate  what  he  calls  a  heretic 
king,  and  if  he  does,  that  the  subject  is  not  dis- 
charged from  his  obedience;  they  would  do 
great  service  to  their  papist  friends,  if  they 
could  obtain  such  an  edict.  They  print,  preach, 
dispute,  and  maintain  otherwise,  and  thereby 
lead  people  to  their  own  destruction  and  the 
destruction  of  others.  .  Excuse  roe  if  I  am  a 
little  warm,  when  perils  are  so  many,  their 
murders  so  secret,  t*bat  we  cannot  discover  the 
murder  of  that  gentleman,  whom  We  all  knew 
so  well,  when  things  a^-e  transacted  so  closely, 
and  our  king  in  so  great  danger,  and  religion  at 
stake.  It  is  better  to  be  warm  here  than  in 
Smithfiekl.  But  that  the  man  mi^ht  have  jus- 
tice done  him,  he  hath  had  his  witnesses,  and 
might  have  had  this  old  man,  if  he  had  named 
bim  to  Mr.  Richardson  s  and  to  shew  what  fair 
play  lie  has  had,  Mr.  Attorney  tells  you  the  old 
man  hath  been  examined  upon  oath,  and  offers 
him  the  copy  of  his  examination  to  use,  but  he 
thinks  not  nt  to  use  it  for  his  defence,  therefore 
nothing  is  smothered.  The  oFence  you  have 
'  heard  in  words  plain  enough,  uuiess  the  sense  is 
perverted  by  Jesuitioil 


tioB,  the  best  part  of  their  learning  add  honesity. 
They  swear  it  expressly,  *  That  the  king  was  a 
'  heretic,  and  the  greatest  rogue  in  the  world, 

*  and  here  is  the  heart  and  band,  that  he  would 
<  kiU  hi<|i  himself;'  and  hath  and  can  have  no 
other  signification.  The  statute  saith  *  advisedly 

^  and  maliciously.'    The  manner  of  speaking,^ 
and  the  words  spoke,  prove  both.      When  a* 
papist  once  haih  made  a  man  a  heretic^  there 
IS  no  scruple  to  murder  him.      Whoever  is 
not  of  their  persuasion  are  heretics,  and  who- 
ever are  heretics  may  be  murdered,  if  the  PoiJ)e 
commands  it,  for  which  they  may  become  saints 
in  heaven ;  this  is  that  they  have  practised.    If 
there  had  been  nothing  of  this  in  this  kingdom, 
or  other  parts  of  the  world,  it  would  be  a  hard- 
thing  to  impose  it  upon  them  ;  but  tbty  ought 
not  to  complain,  when  so  many  instances  ftre 
against  them.     Therefore  discharge  yonr  ton- 
sciences  as  yon  ought  to  do ;   if  entity  let  him 
take  the  reward  of  his  crime,  and  yon  shall  do 
well  to  begin  with  this  man,  for  perchnncc^  it 
may  he  a  terror  to  the  rest.    Unless  they  think 
they  can  be  saved  by  dying  in  the  Roman  iaith^ 
though  with  toch  pernicious   and  traitorons 
words  and  designs  as  these  are  ;  let  snch  go  to 
heaven  by  themselves.     I  hope,  I  sliall  never 
go  to  that  heaven,  where  men  are  made  sairits 
for  killing  kings.'' 

William  Stayley,  Hold  up  >our  hand. 

CI.  ofCr,    Is  William  Stayley  guilty  of  tfi« 
high  treason  whereof  he  hath  been  indicted  f 

Jury,     Guilty. 

a.  of  Cr.  What  goods,  diattels,  lands,  or 
tenements  ? 

Jury.    None. 

L.  C.  J.  Now  you  may  die  a  Roman  Ca- 
tholic, and  when  you  come  to  die,  I  doubt  you 
will  be  found  a  priest  too.  ^ 

X.  Coun.  I  pray  judgment  according  to 
the  verdict. 

CL  of  Cr,  You  have  been  indicted  of  high 
treason,  you  have  put  yourself  upon  your  coun- 
try, which  country  iiave  found  you  guilty,  what 
have  you  to  say  for  yourself,  wherefore  the  Court 
should  not  proceed  to  judgment  against  you? 

PrU,    1  nave  nothing  to  say. 

L,  C.  J.  I  pronounce  Judgment  upon  you.* 
You  are  here  found  guilty  by  the  jurjr  of  hijgh 
treason,  for  saying  you  would  kill  the  king,  with 
other  irreverent  words ;  but  the  matter  which 
makes  you  a  trnitor  is  proved  upon  you  by  most 
apparent  evidence.  The  matter,  manner,  and 
all  the  circumstances  of  it  make  it  plain ;  you 
may  harden  your  heart  as  muchiss  you  will,  and 
lift  up  your  eyes,  but  you  seem  instead  of  being 
sorrowful,  to  be  obstinate ;  between  God  and 
your  conscieiice  be  it,  1  have  nothing  lo  do  with 
it,  my  duty  is  to  pronounce  judgment  upon  you 
according  to  law,  which  is  this:  '  You  shall  re- 
<  turn  to  the  prison,  from  thence  shall  be  drawn 

*  to  the  place  of  execution,  wh^re  you  shall  be 
'  hanged  by  the  neck,  cut  down  alive,  youf 
'  quarters  snail  be  severed  and  be  disposed  of 

*  as  the  king  shall  think  fit,  and  >our  bowels 
'  burnt,  and  so  the  Lord  have  mercy  upon 

*  yow  Mttl/ 
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NoTember  the  26th  he  vms  executed  at  Ty- 
bam,  according  to  the  Sentence. 


An  Account  of  the  digging  up  of  the  Quarters 
of  William  Stay  ley,  lately  executed  for 
tiigh  Treason,  for  that  bis  relations  abused 
the  King's  mercy.  Imprimatur  Nov.  SO, 
1678.     William  Scroggs. 

Whereas  William  Stayley,  being  found  guilty 
of  High  Treason  at  the  King V bench  bar,  on 
Thursday  tlie  21st  day  of  November,  1678,  re- 
ceived then  his  Sentence  to  be  drawn  on  a 
sledge  to  the  place  of  execution,  there  to  be 
hanged  by  the  neck,  cut  down  alive,  bis  quar- 
ters to  be  severed  and  disposed  of  as  the  kins 
should  think  fi^  and  his  bowels  burnt ;  which 
Sentence,  on  Tuesday  next  following,  was  ac- 
cordingly executed  at  the  common  place  of  exe- 
'  cution :  and  his  quarters  were  brought  back  and 
lefl  at  Newgate  in  order  to  their  being  set  up 
on  the  gates  of  the  city  of  London,  and  his 
head  on  London-bridge,  as  traitor's  quarters 
usually  are.  But  the  said  William  Stayley  hav- 
ing  behaved  himself  very  penitently,  from  the 
time  of  his  conviction  until  the  time  of  his  exe- 
cution, which  was  attested  by  the  several  minis- 
ters that  visited  him,  during  that  time:  and  the 
relations  of  the  said  William  Stayley  humbly 
petitioning  his  most  sacred  majesty,  that  he 
would  be  graciously  pleased  that  his  quarters 
might  be  delivered  back  to  them  to  be  privately 
buried,  and  not  to  be  set  up  on  the  gates  of  the 


city.  Which  his  most  sacred  majesty,  oat  o< 
hi^  princely  clemency  and  compassion,  was 
pleased  to  grant,  and  cu*dered  the  sheriff  of  die 
county  of  Middlesex  to  deliver  the  quarters  to 
his  friends,  by  them  to  be  disposed  of,  as  afbre- 
eaid;  which  were  delivered  accordingly:  bet 
since  that  (to  the  great  indignity  and  affiront  of 
his  majesty's  mercy  and  favour)  the  friends  ol 
the  said  Stayley  caused  several  Masses  to  be 
said  over  his  quarters,  and  used  other  cereoie- 
nies  according  to  the  manner  of  tht  charcfa  of 
Rome,  and  appointed  a  time  for  his  interroeM, 
viz.  Friday  the  39th  of  November  1678,  in  tlie 
evening,  from  his  father's  bouse  iu  Covent-gav- 
den,  at  which  lime  there  was  made  a  pompov 
and  great  funeral,  many  people  following  the 
corpse  to  the  church  of  St.  Paul's  Covent-gar- 
den,  where  he  was  buried  :  which  bis  majesty 
hearing  of  was  justly  displeased,  and  command- 
ed the  coroner  of  the  liberty  of  Westminster  to 
take  up  the  body  of  the  said  William  Stayley, 
and  deliver  it  to  the  sheriff  of  the  county  of 
Middlesex,  and  that  the  said  sheriff  should  oaase 
the  quarters  to  be  set  up  on  the  gates  of  the 
city  of  London,  and  bis  head  on  London* bri<lge. 
The  coroner,  according  to  his  majesty's  giud- 
mand,did  immediately  go  to  the  churchwardens 
of  St.  Paul's  Covent-^rden,  and  caused  the 
body  of  the  said  Wilfiam  Stavley  to  be  taken 
up,  and  the  coffin  to  be  broken  open,  to  eee 
that  he  had  the  right  body,  which  when  he  had 
done,  be  caused  the  body  to  be  carried  to  New- 
gate, and  there  delivered  it  to  the  sheriff  of 
Middlesex  to  be  disposed  of,  as  aforesaid. 
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